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MECHANICS'    LIENS— Upon     Real    Property— (See    Working 
Contracts  ;  for   Lien  Upon  Personalty,  see  Lien). 


I.  Definition,  5. 

1.  Nature  of  the  T^ien^  5. 

2.  Relation  to   Other  Iyiens,S. 
II.  What  Subject  to  Lien,  g. 

1.  Legal  and   Equitable    Estates, 

II. 

2.  Life  Estates,  12. 

3.  Estates  of  Husband  and  Wife, 

12. 
(«)    Consent     to    Charge    -with 

Lien,  15. 
(3)   Husband  Acting   as  Wife's 

Agent,  15. 
(c)    When   Improvements  Must 

Appear  Necessary,  16. 
{d)   Joint   Contracts,  16. 
(e)  Husband       and     Wife     as 

Joint  Tenants,  16. 
(/")  Lease  for   7'ears,  16. 
{g")  Rents    and  Profits,  17. 
(^)  Liability  to  Subcontractors, 

(/)     Claims,  17. 

4.  Leasehold  Estates,  17. 
(«)   Extent  of  Lien,  18. 
(5)   Interests  of  Lessor,  ig. 
(c)    Consent  of  Lessor,  20. 

(rf)   Voluntary     Surrender    of 

T^eased  Premises,  21. 
(e)    Fixtures,  21. 
(y)  Creditors  of  the  Lessee,  22. 
(^)   .Sa/e  of  Leased   Premises, 


ill)   Buildings  Erected  by  Sub- 
tenant, 22. 

5.  Tenancy  at  Will,  22. 

6.  Reversionary  Estates,  22. 

7.  Homesteads,  22. 

8.  Corporations,  22. 

(«)    County  Property,  23. 
-  15  C.  of  L.— I 


9.  Railroads,  23. 

(ff)  Railroads    Partly    Within 

the  State,  27. 
(5)   DetachedPortions,  27. 
(cj   Statutes    Not   Retroactive, 
27. 

10.  Buildings,  27. 

(«)   Public  Buildings,  29. 
(Z")    Other  Structures   and  Im^ 
provements,  31. 

(c)  Alterations,  t,t,- 

(d)  Appurtenances,  35. 

(e)  Money  Loaned  for  Build- 

ing, S.S- 
(  /")  Removal  of  Building,  35. 

11.  Machitiery,    Fixtures,  etc.,  35. 

12.  Labor  and  Materials,  37. 
(«)    Generally,  37. 

(J)  Labor  and  Materials  for 
the     Repair      of    Build' 

i"ffs,  39-  - 

(c)   Running  Accounts,  -^i). 

{d)  Material  Must  be  Fur- 
nished on  Credit  of 
Building,  40. 

(e)    Material  Not  Used,  ifi. 

{f)  No  Price  Stipulated,  43. 

ig)   Materials  Not  Delivered, 

43- 
{h)   No     Preference     Bei'veen 
Labor  and  Materials,  44. 
III.  Persons  Entitled  to  Lien,  44. 
1.  Sttbc07itractors,^']. 

(a)  Claims  and  Rights  of  Sub- 

contractors, 49. 

(b)  When  Bound  by  Terms  of 

Contract,  51. 

(c)  Notice  of  Contract,  52. 
((/)    Failure  to  Complete   Con- 
tract, 52. 
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(e)  Retaining      Money      Due 

Contractor,  52. 
{f)  Expenses  Incurred 

Through  Idleness,  52. 

2.  Subcontractors    and    Material- 

men, 52. 

3.  The  Lien  Exists  Where  There 

Are  Several  Contractors,  55. 

4.  Relation  of  Material- man  and 

Contractor,  55. 
■;.   Persons  Residing  Out  of  State, 

57- 
IV.  Persons   Entitled  to  Subject  Pro- 
perty to  Lien,  57. 

1.  Consent  of  Owner,  58. 

2.  Lessee,  59. 

3.  Married  Women,  59. 

4.  Minors  and  Others,  60. 

5.  Ad7ni7iistrators,  60. 

6.  Guardians,  60. 

(a)   Ratification,  60. 

7.  Mortgagor,  61. 

8.  Mortgagee,  61. 

9.  Vendee,  61. 

(a)    Vendee  of  Purchaser,  62. 

10.  Vendor,  62. 

11.  Tenants  in  Common,  63. 

12.  Trustees,  64. 

13.  Agents,  64. 

14.  Persons      Acting     as     Wife's 

Agent,  65. 

15.  Owners  by  Estofpel,6^. 
V.  Contract^  61;. 

1.  Statutes,  67. 

2.  Contract  by  Owners'  Agent  or 

Representative,  69. 

3.  Sufficiency  of  Contract,  70. 

4.  Contract  Need  Not  be  in  Writ- 

ing, 72. 

5.  Permission  by  Owner  to  Build 

6.  Special  Contracts,  73. 

7.  Entire  Contracts,  73. 

8.  Joint  Contracts,  74. 

9.  Contracts  with  Third  Persons, 

74. 

10.  Continuous   Contracts,  74. 

11.  Piling  of  Contracts,  74. 

12.  Contract  Need  Not  Stipulate 

for  Lien,  75. 

13.  Contract  Need  Not  be  for  Pay- 

ment in  Money,  75. 

14.  Contracts    Made    Out    of    the 

State,  75. 

15.  Contracts  Made  After  Suit  to 

Foreclose,  75. 

16.  Modification  of  Contract,  76. 

17.  Performance  of  Contract,  76. 

18.  Substantial  Performance  Nec- 

essary, 77. 

19.  Where   Building  Is   Destroyed 

BeforeCompletion,  77- 

20.  Approval  of  Architect, 'j'j^ 


21.  Violation  of  Contract,  78. 

22.  Rescinding  Contract,  78. 

23.  Extra  Work,  78. 

24.  Termination  of  Contract,  78. 

25.  Abandonment  of  Contract, 'j^. 

26.  Waiver  of  Default,  80. 

VI.  When  Lien  Acquired,  80. 

1.  Commencement     of    Building, 

82. 

2.  ii'eK  of  Subcontractor,  S3. 

3.  Filing  Notice,  83. 

4.  Assignment    of  the  Property, 

83- 

VII.  Amount  Secured  by  Lien,  84. 
1.    Contractors,  84. 

z.  Subcontractors,  84. 

3.  Extent    of  Land    Covered   by 

Lien,  85. 

4.  XzVm    Upon  Separate   Parcels, 

86. 

VIII.  Priority   and     Subordination   to 

Other  Liens,  86. 

1.  Mortgagee,  %%. 

2.  Improvement  by  Mortgagee, 

91. 

3.  Mortgage    for     P ur  ch  as e 

Money,  92. 

4.  Ordinary  Creditors, cp,. 

5.  Persons    Holding      Under 

Trust  Deed,  92. 

6.  Vendor,  93. 

7.  Mortgagee     Having  Privi- 

leges of  Vendor,  93. 

8.  Vendee,  94. 

9.  Equitable  Estates  of  Vendee, 

94. 

10.  Prior  Liens,  94. 

(a)  Liens  of  Contractors  and 
Subcontractors,  95. 

11.  i«e»  Holders  Inter  Se,  95. 

12.  Pro        Rata       Distribution 

Among  Lien  Holders,  96. 

13.  To   Whom  the  Rule  Applies, 

96. 

14.  Deceased  Debtor,  96. 

15.  Dower,  97. 

16.  Lessee,  97. 

17.  Notice,  97. 
IX.  Payment,  97. 

1.  Application  of  Payments, <^>j. 

2.  Payment  Must  be  in  Compli- 

ance luith  Contract,  97. 

3.  Order  of  Payments,  98. 

4.  Collusive  Payments,  98. 

5.  Payments  in  Advance,  99. 

6.  When    Owner     Entitled     to 

Credit,  99. 

7.  Payment  Before  Notice,  99. 

8.  Payment  After  Notice,  99. 

9.  Payments  on  Open  Accounts, 

99. 
10.  Payments   Out  of  Funds  De- 
posited, 100. 
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II.  Set  O^,  100. 
X.  Marshalling  of  Mechanics'  Lien, 

100. 

XI.  Apportionment,  loi. 

I.  Rule  of  Affortionments,  loi. 
XII.  Assignment,  102. 

I.  HoTV  Assignments  Made,  103. 
XIII.  Waiver,  104. 

1.  Special  Agreement,  104. 

2.  Taking    Promissory     Note, 

105. 

3.  Negotiating  Note,  io5. 

4.  When   Note  ^  Is   Dishonored, 

107. 

5.  Extending     Credit    Beyond 

Statutory  Period  for  En- 
forcing Lien,  .'07. 

6.  Accepting    Mortgage     Secu- 

rity, 107. 

7.  Waiver  of  Lien  by  Contrac- 

tor, 108. 

8.  Surrender  of  Possession, 10%. 

9.  Proceeding  by  Personal  Ac- 

tion, 108. 

10.  Lien  on  Railroad,  108. 

11.  Waiver  by  Estoppel,  10^. 
XIV.  Loss  and  Discharge,  log. 

1.  Not  Destroyed  by  Judgment, 

no. 

2.  Destruction  of  Bifilding,  III. 

3.  Restating  Accounts,  in. 

4.  Building  Over  the  Line,  in. 

5.  Joint  Claims,  in. 

6.  Change  of  Oivnership,  in. 

7.  Subsequent    Conveyance,  112. 

8.  Death  of  Owner,  112. 

9.  Appointment     of     Receiver, 

112. 

10.  Not       Discharged    Pending 

Suit,  113. 

11.  When  Lost,  113. 

12.  Settlement  of  Claim,  114. 

13.  When  Barred  by  Statute  of 

Limitations,  115. 

14.  Collateral  Security,  115. 

15.  Assignment  of  Lien,  116. 

16.  Assignment  of  Lien  Before 

Action,  116. 

17.  Release,  116. 

18.  Subcontractor's  Lien,  116. 
XV.  Enforcement  of  Lien,  117. 

1.  Wife's  Estate,  117. 

2.  Estate  of  Insane  Person,  118. 

3.  Mortgagee,  118. 

4.  Decedent's  Estate,  118. 

5.  Executors,  118. 

6.  .Sy  Whom  Lien  May  be  En- 

forced, 1 18. 

7.  Transfer  of  Contract,  118. 

8.  Amount  of  Recovery,  119. 

9.  Claims     of    Subcontractors, 

120.  [120. 

10.  Employees  of  Subcontractors, 


n.  Joint  Claims,  120. 

12.  Failure  to  Establish  Lien,\2i. 

13.  Time     Within     Which   Lien 

Must  be  Enforced,  121. 

14.  Continuance  of  Lien,  123. 

15.  ActionPrematurely  Brought, 

124. 

16.  Attachment,  124. 

17.  Amendment  of  Process,  124. 

18.  Appointment      of    Receiver, 

124. 

19.  Release,  125. 

XVI.  Notice  and  Claim,  125. 

1.  Object  of  Notice,  127. 

2.  fFAo  Entitled  to  Notice,  128. 
(a)   Generally,  128. 

(5)   Rail-way   Companies,  129. 

3.  When  Not  Required,  IT,^. 

4.  Time  of  Giving  Notice,  129. 

5.  Delay  in   Giving  Notice, 11,2, 

6.  Requisites  of  Notice,  132. 

7.  Ambiguity  of  Notice,iT,^. 

8.  Method  of   Serving  Notice, 

134- 

9.  Statutes,  135. 

10.  Joint  Notice,  135. 

11.  Service  of  Notice  on   Agent 

of  Oivner,  136. 

12.  Alteration  of  Notice,  136. 

13.  Defective  Notice,  136. 

14.  Proof  of  Notice,  137. 
XVII.  Filing     Statement  of   Claim, 

137- 

1.  Statement  of  Claim,  138. 

2.  Certainty  Required,  139. 

3.  Mistake  in  Statement,  143. 

4.  Description,  144. 

5.  Variance,  146. 

6.  //ow  Construed,  146. 

7.  Averments  as  to  the  Amount 

Due,  146. 

8.  Averm-ents  as  to   Time,  147. 

9.  Time  of  Filing  Lien,  1^?}. 

10.  When      Time  of  Lien    Be- 

gins to  Run,  150. 

11.  Expiration     of    Time    for 

Filing  Lien,  151. 

12.  When  Not  Required,  152. 

13.  Filing  Lien  Against  Rail- 

road, 152. 

14.  Filing  Lien  Against  Lease- 

hold Interest,  152. 

15.  i!>«    Under    Verbal    Con- 

tract, 153. 

16.  Joint  Lien,  153. 

17.  Extra  Work,  153. 

18.  Verif cation, 1^^. 

ig.  Alteration      of     Recorded 
Claim,  155^ 
XVIII.  Complaint  and  Petition,  155. 

1.  Requisites  Generally,  155. 

2.  Averments  as  to  Oivnerskip, 

158. 
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3.  Averments  of  Contract,  \^i. 

4.  Description,  159. 

5.  Averments  as  to  Notice  and 

Filing  Lien,  161. 

6.  Averments  as  to  the  Build- 

ing, 161. 

7.  Averments  as  to  the  Amount 

Dae,  162. 

8.  Averments  as  to  Time,  163. 

9.  Bill  of  Particulars,  163. 

10.  Joint  Petition,  164. 

11.  Mistake,  165, 
XIX.  Parties,  165. 

1.  Oivner  and  Contractor,  166. 

2.  Trustee     and    Cestui    ^ue 

Trust,  167. 

3.  Principal  and  Agent,  167. 

4.  Husband  and  Wife,  167. 

5.  Other  Claimants,  168. 

6.  Rights  of  Purchasers,  168. 

7.  Vendor,  169. 

8.  Assignor,  169. 

9.  Tenants  in  Common,  169. 

10.  Action    Joint   or    Several, 

169. 
(a)   Plaintiffs,  169. 
(5)   Defendants,  169. 

11.  Survivorship,  170. 

12.  Prior  and   S  ub  sequent 

Lienors,  171. 

13.  Persons  Made  Parties  Af- 

ter      Cotnmencement     of 
Suit,  171. 

14.  Rights  of  Persons  Not  Par- 

ties, 171. 

15.  Remedy     for      Impleading 

Wrong  Parties,  172. 

16.  Where  Suit  to  Enforce  Lien 

Is  in  the  Nature  of  Chan- 
cery Proceeditigs,  172. 

17.  Where    Necessary    Parties 

a  Question  for  the  Jtiry, 
172. 
XX.  Pleading,  172. 

1.  Plea  or  Answer,  173. 

2.  Time     of    Piling  Answer, 

174. 

3.  When  Anszver  Received  as 

Evidence,  174. 

4.  Bad  Pleas,  174. 

5.  Requisites    of  Good    Plea, 

174. 

6.  Payment,  175. 

7.  Defect  in  Proceedings,  175. 

8.  S^ajy  o/"  Proceedings,  175. 

9.  Effect  of  Nonsuit,   176. 

10.  Changing  Form  of  Action, 

176. 

11.  Consolidation  of  Suits,  i']6. 

12.  Default,  176. 

13.  i\^ew  Trial,  176. 

14.  Trial  by  Jury,  176. 
XXI.  Demurrers,  176. 


XXII.  Amendments,  177. 

1.  What      Amendments      Al- 

lowed, .178. 

2.  Parties,   17S. 

3.  Time  to  be  Made,  179. 

4.  Bi/l  of  Exceptions,  179. 

1;.  Dismissal  of  Parties,  179. 

XXIII.  Construction,  179. 

1.  Liberally  Construed,  179. 

2.  Prospective  and  Retrospec- 

tive Laws,  180. 

3.  Statutes     Enacted      Subse- 

quent  to    Existing   Con- 
tract, 181. 

4.  Repeal  of   Lien    Statutes, 

iSi. 

5.  Successive  Statutes,  182. 

6.  ./4(rz'i  Repealed  by  Implica- 

tion, 182. 

XXIV.  Jurisdiction,  182. 

1.  Justice  of  the  Peace,  184. 

2.  Courts  of  Error,  184. 

XXV.  Evidence,  184. 

1.  Chancery  Rules,  186. 

2.  Evidence    as    to   Contracts, 

186. 

3.  Allegations  of  Time,  187. 

4.  Materials      Not     Actually 

Used,  187. 

5.  Promissory  Notes  in  Evi- 

de7ice,  188. 

6.  Parol  Evidence,  188. 

7.  Record  of  Notice,  1S9. 

8.  Original  Entries,  189. 

9.  Admissions  of  Ageiits,  igo. 

10.  Declarations      oj      Oivner, 

190. 

11.  Admissions  of  Contractor, 

190. 

12.  Distribution     of    Proceeds, 

190. 

13.  Conflicting  Liens,  i<)0. 

14.  Evidence  as  to  Priority  of 

Claim,  191. 

15.  General    Charge   on    Evi- 

dence, 191. 

XXVI.  Judgment,  191. 

1.  Operation    of  Judgment, 

191. 

2.  Judgment   in    Persoi.am, 

192. 

3.  Judgment  in  Rem,  193. 

4.  Judgment    Must   Follow 

Statute,  193. 

5.  Judgment  Should  Corre- 

spond with  Claim,  194. 

6.  Owner's  Interest,  194. 

7.  Reforming  J  u  d g  m  e  n  t, 

195- 

8.  Judgment      by      Default, 

195- 

9.  Judgment  Against  Sepa- 

rate Buildings,  195. 
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10.  Erroneous  Decree,  195. 
1 1«    ]\  'aiver  of  Judgn^ent,  196. 
XXVII.  Scire  Facias,  197. 

1.  Nature    of  Proceedings, 

197. 

2.  When  JSIatntained,  19S. 

3.  Service  of  Writ,  198. 

4.  Decease  of  Owner,  198. 

5.  Set  Off,  19S. 

6.  When  Issued  to  Preserve 

Lien,  igS. 

7.  When    Plaintiff  Entitled 

to  Judgment,  199. 

8.  Pri^fer  Pleas,  199. 

9.  Return,  199. 
XXVIII.  Execution  and  Sale,  199. 

1.  Distribution  of  Proceeds, 
200. 


2.  Nature  of  Interest   to  be 

Sold,  200. 

3.  Who  Bound  by  Sale,  201. 

4.  When  Sale  Should  be  Au- 

thorized, 201. 

5.  Sa/e  Subject  to  Prior  En- 

cumbrance, 201. 

6.  Redemption,  202. 

7.  Property     of     Municipal 

Corporations,  203.  [203. 

8.  Separate      Appraiseinent, 

9.  i^iVw        Upon       Separate 

Buildings,  203. 
10.   Slav  of  Execution,  IQ"!^, 
XXIX.  Appeals,  203. 

I.  Effect  of  Appeal,  203. 
XXX.  Costs,  204.  [204. 

1.    Consolidati07i    of  Claims, 


I.  Definition. — The  lien  of  a  mechanic  is  a  claim  created  by 
law  for  the  purpose  of  securing  a  priority  of  payment  of  the  price 
and  value  of  work  performed  and  materials  furnished  in  erecting 
a  building,  and  as  such  it  attaches  to  the  land  as  well,  as  the  build- 
ings erected  thereon.^  Of  itself,  it  is  a  peculiar,  particular  and 
special  remedy  given  by  statute,  founded  and  circumscribed  by 
the  terms  of  its  own  creation.** 

1.  Nature  of  the  Lien. — The  mechanics'  lien  has  no  recognition 
in  the  common  law,  and  is  altogether  the  creature  of  statute.^  It 
exists  on  certain  principles  independent  of  any  special  contract.* 
Where  a  contract  is  entered  into  by  the  parties  it  is  not  the  con- 
tract which  creates  the  lien  under  the  statute,  but  it  is  the  use  of 
the  materials  furnished  upon  the  premises,  the  putting  of  them 


1.  Carter  v.  Humboldt  Fire  Ins.  Co., 
12  Iowa  2S7,  292;  Brown  v.  Story,  4 
Mete.  (K_v.)  316;  Mochon  v.  Sullivan, 
I  Mont.  470. 

A  mechanics'  lien  is  a  charge  author- 
ized by  statute  to  secure  a  priority  of 
payment  of  a  debt  incurred  by  labor 
performed  and  materials  furnished  in 
erecting  a  building,  and  it  is  to  be  en- 
forced as  a  means  of  compelling  paj'- 
ment  in  the  manner  therein  provided. 
Barrows  v.  Baughman,  9  Mich.  213, 
217. 

2.  Copeland  v.  Kehoe,  67  Ala.  594. 

3.  Tilford  f.  Wallace.  3  Watts  (Pa.) 
141;  Frost  V.  Ilsley,  54  Me.  345,  351; 
Ehler's  Admr.  ■?'.  Elder,  51  Miss.  495; 
Childs  V.  Anderson,  128  Mass.  108;  Din- 
kirxs  V.  Bowers,  49  Miss.  2ig;  Cham- 
bersburgh  Mfg.  Co.  v.  Hazelet,  3 
Brewst.  (Pa.)  gS:  Freeman  v.  Cram,  3 
N.  Y.  305;  McCay's  Appeal,  37  Pa.  St. 
125;  Copeland  t.  Kehoe,  67  Ala.  594; 
Barnard  v.  McKenzie,  4  Colo.  251; 
Wehr  V.  Shryock,  55  Md.  334;  Shack- 


leford  V.  Beck,  80  Va.  573;  ReindoUar 
t'.  Flickinger,  59  Md.  469;  Willison  v. 
Douglas,  66  Md.  99;  Grant  v.  Vander- 
cook,  57  Barb.  (N.  Y.)  165;  Porter  v. 
Miles,'67  Ala.  132;  Tilford 'w.  Wallace, 
3  Watts  (Pa.)  141;  Roberts  v.  Fo^vler, 
3  E.  D.  Sm.ith  (N.  Y.)  632;  Bottomly  v. 
Rector  etc.  Grace  Church,  2  Cal.  90; 
Rees  V.  Ludington,  13  Wis.  276;  s.  c, 
80  Am.  Dec.  741;  White  Lake  Lumber 
Co.  t;.  Russell,  22  Neb.  126;  Mushlitt  z>. 
Silverman,  50  N.  Y.  360;  Grant  v. 
Vandercook,  57  Barb.  (N.  Y.)  165;  g 
Abb.  Pr.  N.  S.  465. 

Proceedings  to  impose  and  enforce 
mechanics'  liens  have  found  no  founda- 
tion in  common  law,  but  rest  and  must 
find  support  entirely  upon  the  statutes 
authorizing  them.  Benton  v.  Wick- 
wire,  54  N.  Y.  226;  Grant  %'.  Vander- 
cook, 57  Barb.  (N.  Y.)  161;;  s.  c,  8  Abb. 
(N.  Y.)  Pr.  N.  S.  455;  Huxford  v.  Bo- 
gardus,  40  How.  (N.  Y.)  Pr.  94. 

4.  Ehler's  Admr.  -'.  Elder,  51  Miss 
495;  Frost  V.  Ilsley,    54  Me.  345,  351; 
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into  the  building  and  attaching  them  to  the  freehold  which  entitles 
the  party  furnishing  the  materials  to  a  lien  upon  the  premises  to 
the  extent  of  their  value.i  The  statutes  do  not  give  the  mechanic 
the  right  to  his  debt  but  furnishes  a  remedy  for  its  collection.^ 
It  is  a  cumulative  remedy  which  may  be  concurrently  pursued  in 
connection  with  the  ordinary  actions  for  the  collection  of  debts. ^ 
But  such  a  remedy  is  available  only  to  the  creditor  who  brings 
himself  within  the  terms  of  the  statute.* 

The  interest  conferred  by  the  lien  is  not  one  that  creates  an 
estate  in  the  property,^  yet  the  interest  is  such  that  it  may  be 
assigned®  or  insured.' 

Hinckley,  32  Wis.  362;  Jones  v.  Alex- 
ander, 10  S.  &  M.  (Miss.)  627;  Suther- 
land V.  Ryerson,  24  111.  517;  Brady  v. 
Anderson,  24  111.  no;  Cronkright  v. 
Thomson,  I  E.  D.  Smith  (N.  Y.)  661; 
Tomlinson  v.  Degraw,  26  N.  J.  L.  73; 
Foster  v.  Poillon,  2  E.  D.  Smith  (N. 
Y.)  556;  Mushlitt  V.  Silverman,  50  N. 
Y.  360;  Carney  v.  Tully,  74  111.  375; 
Way  w.  Harris,  77  N.  Car.  77;  Farmers' 
Bank  v.  Winslow,  3  Minn.  86;  s.  c,  74 
Am.  Dec.  740;  Moore  v.  Martin,  5S 
Ga   411. 

The  Hen  of  a  mechanic  is  a  statutory 
privilege,  not  a  common  law  right. 
To  secure  the  benefits  of  the  statute,  its 
requirements  rriust  be  strictly  complied 
with.     McCay's  Appeal,  37  Pa.  St.  125. 

5.  Mason  v.  Jones,  2  Barb.  (N.  Y.) 
229.  See  Carson  v.  Boudinot,  2  Wash. 
(U.  S.)  33;Turney  w.  Saunders,  5  111.  527. 

6.  Ritter  v.  Stevenson,  7  Cal.  38S; 
First  Nat.  Bank  of  Decorah  v.  Day 
Brothers,  52  Iowa  680;  Tuttle  v.  Howe, 
14  Minn.  141;;  Chicago  etc.  R.  Co.  v. 
Sturgis,  44  Mich.  538;  Mason  v.  Ger- 
maine,  i  Mont.  263;  Austin  etc.  R.  Co. 
V.  Rucker,  59  Tex.  587;  s.  c,  12  Am.  & 
Eng.  R.  Cas.  259;  Murphy  v.  Adams, 
71  Me.  113;  Kerr  v.  Moore,  54  Miss. 
286;  Smith  V.  Bailey,  8  Daly  (N.  Y.) 
128;  Farwell  v.  Grier,  38  Iowa  S3;  Ger- 
man Bank  Schloth,  59  Iowa  316; 
Rogers  v.  Omaha  Hotel  Co.,  4  Neb.  54; 
laege  v.  Bossieux,  15  Gratt.  (Va.)  S3; 
Merchant  v.  Ottumwa  Water  Power 
Co.,  45  Iowa  4151;  Skyrme  v.  Occi- 
dental'Mill  &  Min.  Co.,  8  Nev.  219, 
221 ;  Rollin  v.  Cross,  45  N.  Y.  766,  767; 
Brown  v.  Harper,  4  Oreg.  90.  Com- 
pare Cadwell  v.  Lawrences  10  Wis. 
331;  Dan  V.  Mississippi  etc.  R.  Co.,  27 
Ark.  564;  Cairo  &  Vincennes  R.  Co. 
V.  Fackney,  78  111.  116;  Ruggles  v. 
Walker,  34  Vt.  46S;  Pearsons  r'. 
Tincker,  36  Me.  384;  Rollin  v.  Cross, 
45  N.  Y.  766. 

7.  Carter  v.  Humboldt  Fire  Ins.  Co., 


Colpetzer  v.  Trinity  Church,  24  Neb. 

"3- 

"The  mechanics'  lien,  as  it  is  com- 
monly called,  is  created  by  law  atid  not 
by  contract,  except  so  far  as  the  con- 
tract may  furnish  the  basis  to  fix  and 
secure  the  lien  by  the.  subsequent  act  ot 
the  party  interested,  by  filing  record 
and  notice  under  the  provisions  of  the 
statute."  Bonner,  J.,  in  Miner  v. 
Moore,  53  Tex.  224. 

1.  Gaty  V.  Casey,  15  111.  iSg;  Sodini 
V.  Winter,  32  Md.  130;  Montaudon  v. 
Deas,  14  Ala.  33;  Peck  v.  Hensley,  31 
Ind.  344;  Tilford  v.  Wallace,  3  Watts 
(Penn.)   141;  Bailey  v.  Mason,  4  Minn. 

546- 

In  Frost  v.  Ilsley,  54  Me.  345,  351, 
Barrows,  J.,  in  speaking  of  the  me- 
chanics'lien,  says:  "It  is  not  a  part  of 
the  contract,  but  a  merely  incidental 
accompaniment,  deriving  its  validity 
only  from  positive  enactment  and  liable 
always  to  be  controlled,  modified  or 
taken  away  by  subsequent  enactment, 
and  such  modification  or  removal  can- 
not be  considered  as  in  any  degree  im- 
pairing the  obligation  of  the  contract 
itself" 

2.  Hall  V.  Bunte,  20  Ind.  304,  305. 

3.  Ehler's  Admr.  v.  Elder,  51  Miss. 
495;  Murray  v.  Rapley,  30  Ark.  56S; 
Brennan  v.  Swasey,  16  Cal.  141;  Rob- 
erts V.  Wilcoxen,  36  Ark.  355. 

4.  Walker  v.  Hauss-Higo,  i  Cal. 
184;  Green  v.  Jackson  Water  Co.,  10 
Cal.  374;  Davis  v.  Livingston,  29  Cal. 
283;  Wood  V.  Wrede,  46  Cal.  637; 
Hooper  v.  Flood,  54  Cal.  218;  Cook  v. 
Heald,  21  111.  425,  429;  Bottomly  v. 
Grace  Church,  2  Cal.  90;  Greene  v. 
Ely,  2  Greene  (Iowa)  50S;  Radcliflie  x>. 
Pierce,  23  111.  473;  Burkhart  v.  Reisig, 
24  111.  529;  Brady  v.  Anderson,  24  111. 
no;  Baker  v.  Winter,  15  Md.  t;  Will- 
iams V.  Tearney,  8  S.  &  R.  (Pa.)  58; 
Ehler's  Admr.  v.  Elder,  51  Miss.  495; 
Porter   v.   Niles,  67    Ala.  132;   Hall  v. 
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The  lien  of  the  mechanic  attaches  to  and  exists  on  the  land 
and  the  building  erected  thereon,  in  consequence  of  enhancing  the 
value  of  the  property  by  incorporating  labor  and  materials  in  the 
building  which  becomes  a  part  of  the  land  itself.'  It  carries  with 
it  such  a  right  to  the  land  upon  which  the  building  is  situated  as 
is  necessary  to  the  full  enjoyment  of  the  use  of  the  property.* 
And  according  to  some  cases  it  attaches  in  such  a  sense  that  if 
the  building  is  removed  or  destroyed  by  fire,  the  mechanic  loses 
the  entire  value  and  price  of  his  labor  and  materials.^ 


12  Iowa  287,  292;  Stout  V.  City  Fire 
Ins.  Co.,  12  Iowa  371;  Franklin  Fire 
Ins.  Co.  V.  Coates,  14  Md.  2S5;  Long- 
hurst  V.  Star  Ins.  Co.,  19  Iowa  364; 
Wigton  and  Brooks'  Appeal,  28  Pa.  St. 
161;  Cameron  v.  Fay,  55  Tex.  58;  Greve- 
meyer  -u.  Southern  etc.  Ins.  Co.,  62  Pa. 
St".  340;  Protection  Ins.  Co.  t'.  Hall, 
15  B.  Mon.  (Ky.)  411.  Compare  Son- 
tag  V.  Brennan,  75  111.  279. 

A  part}'  having  a  mechanics'  lien  on 
buildings  by  him  erected  on  land  then 
covered  by  mortgage  has  an  insurable 
interest  limited  only  by  their  value  and 
the  amount  of  his  claim.  His  discon- 
tinuance of  his  suit  to  enforce  the  lien 
after  their  destruction  is  not  matter  of 
defence  to  his  action  on  the  policy. 
Insurance  Co.  v.  Stinson,  103  U.  S.  25. 

1.  Carter  t'.  Humboldt  Fire  Ins.  Co., 
12  Iowa  287,  293;  Stout  V.  Fire  Ins. 
Co.,  12  Iowa  371;  Longhurst  v.  Star 
Ins.  Co.,  ig  Iowa  364;  Skillin  v.  Moore, 
79  Me.  554. 

When  work  is  done  on  a  new  build- 
ing which  is  connected  with  older 
buildings  the  lien  attaches  to  the  whole 
building,  and  so  much  of  the  adjoining 
ground  as  is  necessarj'  for  the  use  and 
enjoyment  of  the  building,  for  the  pur- 
pose for  which  it  was  designed.  Nel- 
son V.  Campbell,  28  Pa.  St.  156. 

A  kitchen  is  an  erection  which  will 
authorize  the  tiling  of  a  mechanic's 
claim,  and  the  lien  will  extend  to  and 
bind  the  main  building  to  which  the 
kitchen  is  attached.  Hershey  v. 
Shenk,  58  Pa.  St.3S2. 

But  putting  an  additional  story  on  a 
house  is  not  an  addition  within  the 
meaning  of  the  mechanics'  lien  act,  but 
merely  an  alteration,  and  the  lien  does 
not  attach.  Updike  v.  Skillman,  27  N. 
Y.  L.  131. 

So  no  lien  attaches  for  the  conversion 
of  a  garret  into  bed  rooms,  to  increase 
the  capacity  of  the  house,  this  being  an 
alteration.  Whitenack  v.  Noe,  11  N. 
Y.  Eq.  321. 
.     No  lien  can  be  obtained  upon  public 


land  before  a  patent  has  issued,  for  ma- 
chinery placed  upon  it,  although  a  lien 
may  attach  to  the  machinery.  Paige 
V.  Peters,  70  Wis.  178. 

Under  statute  providing  that  "every 
building  hereafter  erected  or  built" 
shall  be  liable  for  labor  performed  or 
materials  furnished  for  its  construction, 
which  debt  shall  be  a  lien  on  such 
building  and  on  the  land  wheron  it 
stands,  including  the  lot  or  curti- 
lage whereon  the  same  is  erected, 
the  plaintiffs  sought  to  enforce  a  lien 
for  lumber  furnished  to  build  the  de- 
fendant's floating  dock.  It  appeared 
that  the  dock  floated  on  tide  water 
alongside  of  the  defendant's  land,  to 
which  it  was  attached.  It  further  ap- 
peared that  it  was  built  and  launched 
in  sections,  upon  other  premises  of  the 
defendant.  Held,  that  the  lien  did  not 
attach,  because  the  dock  was  not  a 
building  within  the  meaning  of  the  act; 
because  it  did  not  stand  on  a  lot  or 
curtilage;  and  because  the  place  where 
it  was  attached  was  not  the  place  of  its 
construction.  Coddington  v,  Beebe, 
29  N.  J.  L.  (5  Dutch.)  550.  '     ' 

2.  Roby  V.  Universitv  of  Vermont, 
36  Vt.  564. 

3.  Carter  v.  Humboldt  Fire  Ins.  Co., 
12  Iowa  287,  292;  Coddington  t).  Dry 
Dock  Co.,  31  N.  J.  L.  477;  Wigton  & 
Brooks'  Appeal,  28  Pa.  St.  161;  Pres- 
byterian Church  V.  Stettler,  26  Pa.  St. 
246;  Wigton  and  Brooks'  Appeal,  28 
Pa.  St.  161. 

Com  fare  Steigleman  v.  McBride,  17 
111.  300;  Clark  V.  Parker,  58  Iowa  509; 
Paddock  v.  Stout,  121  111.  571;  Sontag 
V.  Brennan,  75  111.  279;  Freeman  v. 
Carson,  27  Minn.  516. 

And  if  the  building  is  destroyed  by 
fire  the  lien  is  gone  so  far  as  relates  to 
the  land  and  to  materials  left  standing 
after  the  destruction  of  the  building  and 
to  buildings  appurtenant  only  to  the 
main  one.  Wigton  &  Brooks'  Appeal, 
28  Pa.  St.  161;  Presbyterian  Church  v. 
Stettler,  26  Pa.  St.  246. 
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2.  Relation  to  Other  Liens. — There  are  two  liens  recognized  by 
the  common  law,  to  wit:  A  general  and  a  particular  lien.  A 
general  lien  is  the  right  to  retain  the  property  of  another  for  a 
general  balance  of  accounts ;  but  a  particular  lien  is  a  right  to 
retain  it  only  for  a  charge  on  account  of  labor  employed,  or  ex- 
penses bestowed  upon  the  identical  property  detained.^  A  me- 
chanics' lien  is  analogous  to  the  particular  lien  at  common  law, 
and  is  in  its  nature  peculiar  and    of    an    equitable  character;^ 


If  the  lien  was  allowed  to  continue 
after  the  building  had  been  destroyed, 
those  who  would  erect  a  new  building 
on  the  premises  would  have  no  protec- 
tion and  further  improvements  might 
be  prevented.  So  If  the  building  for 
which  the  materials  were  furnished  or 
labor  done  be  consumed  before  a  me- 
chanics' lien  is  filed,  the  ground  upon 
which  such  building  was  erected  and 
all  further  buildings  upon  it  are  dis- 
charged from  such  lien.  Phillips  on 
Mech.  L.,  5  12;  Presbj'terian  Church  v. 
Stettler,  26  Pa.  St.  246. 

But  in  Freeman  v.  Carson,  27  Minn. 
516,  it  was  held  that  a  mechanics'  lien 
for  labor  performed  and  materials  fur- 
nished and  used  for  the  repairing  of  a 
building,  is  not  terminated  by  the  de- 
struction of  the  building  by  tire  after 
the  performance  and  furnishing  of  such 
labor  and  materials,  but  before  the  "ac- 
count," provided  for  by  statute,  is  filed 
for  record;  but  may,  notwithstanding 
the  destruction  of  the  building,  be  en- 
forced against  the  land  on  which  it  was 
situated. 

So  in  Mcl^aughlin  v.  Green,  48  Miss. 
175,  it  was  held  that  where  a  building 
was  destroyed  by  fire  the  mechanics' 
lien  adhered  to  whatever  iron  or  other 
debris  remained.  So  in  Gaty  v.  Casey, 
15  111.  189,  the  court  held  that  if  the 
materials  used  in  erecting  a  building 
were  severed  from  the  freehold,  the  line 
was  not  thereby  destroyed,  and  that 
a  court  of  equity  will  treat  the  money 
derived  from  their  sale,  as  it  would  the 
property  before  it  was  sold,  and  will 
pursue  it  into  the  hands  of  the  party  who 
has  converted  it  into  mone}'.  See  also 
Steigleman  v.  McBride,  17  111.  300. 

In  Clark  v.  Parker,  58  Iowa  509, 
Adams,  J,,  said:  "The  reason  given  is 
that  the  object  of  the  mechanics'  lien 
law  is  to  encourage  improvements,  and 
that  if  a  lien  were  held  to  remain  upon 
the  land  after  the  improvements  had 
been  destroyed  or  removed  it  would 
discourage  the  improvement  of  the 
land,  and  so  operate  to  defeat  the  object 


of  the  law.  But  to  our  minds  the  prin- 
cipal object  of  the  law  is  to  provide  se- 
curity for  a  class  of  persons  whose 
claims  gradually  accumulate  from  day 
to  day,  and  who  cannot  conveniently 
protect  themselves  in  any  other  way. 
As  the  lien  by  express  provision  at- 
taches from  the  outset  upon  the  land  as 
well  as  upon  the  improvements,  and 
rests  alike  upon  both,  we  think  it  must 
be  held  to  remain  upon  the  land  after 
the  improvements  have  been  destroj'ed 
or  removed."  Steigleman  v.  McBride, 
17  111.  301. 

In  Paddock  v.  Stout,  121  111.  571,  it 
was  held  that  upon  the  burning  of  a 
mill,  the  lien  for  work  and  machinery 
attaches  to  any  proceeds  realized  from 
the  sale  of  the  remains  of  the  mill. 

Injunction  to  Prevent  Removal. — 
Subcontractors  are  entitled  to  injunc- 
tion to  prevent  removal  of  building 
which  would  make  their  security  in- 
sufficient.    Barber  v.  Reynolds,  33  Cal. 
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1.  Taggard  v.  Buckmore,  42  Me.  77, 
81. 

2.  Mochon  v.  Sullivan,  i  Mont.  470, 
472;  Taggard  v.  Buckmore,  42  Me.   81. 

"The  doctrine  upon  which  it  is 
founded  is  upon  the  consideration  of 
natural  justice,  that  the  party  who  has 
enhanced  the  value  of  property  by  in- 
corporating therein  his  labor  or  mate- 
rials shall  have  a  preferred  claim  on 
said  property  for  the  value  of  said  labor 
or  materials.  The  artificer  or  business 
man  acquires  a  qualified  property  in  the 
thing  upon  which  he  has  bestowed  his 
time  and  labor  or  into  which  he  has 
incorporated  his  materials.  The  very 
principle  upon ,  which  his  right  is 
grounded  comes  from  the  increased 
value  of  the  property  he  has  brought 
about  by  the  accession  of  his  labor  or 
materials  and  is  purely  an  equitable  one. 
And  the  owner  thus  benefited  holds  his 
property  subject  to  and  liable  for  this 
equitable  claim  which  grows  out  of 
and  depends  upon  this  enhanced  value 
of  his   interest.       We   are   of    opinion 
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owing  its  origin  and  duration  entirely  to  statutory  enactment.^ 
The  lien  of  a  mechanic  differs  from  the  lien  of  a  judgment.  The 
former  affects  only  the  real  estate  on  which  the  work  is  done 
while  the  latter  affects  all  the  defendant's  real  estate.^  A  mechan- 
ics' lien  is  more  in  the  nature  of  a  mortgage.^  It  resembles  a 
mortgage  in  that  it  will  not  affect  the  rights  of  the  wife,  unless 
she  so  co-operates  with  her  husband  as  to  bind  her  estate.* 
•  II.  What  Subject  to  Lien. — The  land  as  well  as  the  buildings 
are  subject  to  a  mechanics'  lien^  to  the  extent  of  whatever  inter- 
est the  person  contracting  as  owner  may  have.'' 


that  this  lien,  being  an  equitable  right 
or  in  the  nature  of  an  equitable  right, 
must  be  enforced  in  conformity  to  the 
established  rules  and  principles  govern 
ing  proceedings  in  chancery."  Mur- 
phy, J.,  in  Mochon  V.  Sullivan,  i  Mont. 
470. 

1.  Ehler's  Admr.  v.  Elder,  i;i  Miss. 
495,  49S;  Wehr  V  Shryock,  55  Md.  334; 
Willison  V.  Douglass,  66  Md.  99; 
Mushlitt  V.  Silverman,  50  N.  Y.  360; 
Huxford  -u.  Bogardus,  40  How.  (N.  Y.) 
Pr.  94;  Grant  v.  Vandercook,  57  Barb. 
(N.  Y.)  165;  s.  c,  8  Abb.  Pr.  (N.  S.) 
4^^;  Benton  v.  Wickwire,  54  N.  Y.  226; 
White  Lake  Lumber  Co.  v.  Russell,  22 
Neb.  126. 

2.  Freeman  v.    Cram,  3  N.  Y.   305. 

3.  Ritter  v.  Stevenson;  7  Cal.  388; 
Goodman  f.  White,  26  Conn.  317. 

A  inechanics'  lien  stands  upon  the  same 
ground  as  a  mortgage  would  stand  if 
executed  at  the  same  time  as  the  filing 
of  the  claim,  and  affects  existing  rights, 
whether  legal  or  equitable,  to  no  greater 
extent  than  such  mortgage  would  affect 
them.  K^nny  v.  Gage,  33  Vt.  (4  Shaw) 
302. 

1.  Fitch  V.  Baker,  23  Conn.  563 
5.  Paulsen  v.  Manske,  126  111.  72; 
McGreary  v.  Osborne,  9  Cal.'  119; 
Johnson  v.  Dewey,  36  Cal,  623;  Wor- 
den  !•.  Hammond,  37  Cal.  61 ;  Phelps 
V.  Maxwell's  Creek  etc,  Min,  Co,,  49 
Cal,  336;  Mochon  v.  Sullivan,  i  Mont, 
470;  Carter  v.  Humboldt  Fire  Ins,  Co,, 
12  Iowa  287,  292;  McGinnis  i',  Purring- 
ton,  43  Conn.  143,  147;  Gaty  t;,  Casey, 
15  111,  189,  192;  Montaudon  v.  Deas,  14 
Ala,  33;  Sodini  v.  Winter,  32  Md,  130; 
Bailey  v.  Mason,  4  Minn,  546;  Tilford 
V.  Wallace,  3  Watts  (Pa,)  141;  Long- 
hurst  V.  Star  Ins.  Co.,  19  low-a  364; 
Wigton  and  Brooks'  Appeal,  28  Pa.  St. 
161;  Presbyterian  Church  v.  Stettler,  26 
Pa.  St.  246;  Sertz  v.  Union  Pac.  R. 
Co.,  16  Kan.  133;  Judsoni'.  Stephens^  75 
TU.  2SS. 


6.  Paulsen  v.  Lanske,  126  111.  72; 
Scales  V.  Griffin,  2  Doug.  (Mich.) 
54;  Montaudon  v.  Deas,  14  Ala.  33; 
Hopkins  v.  1-Iudson,  107  Ind.  191; 
Donaldson  v.  Holmes,  23  111.  83;  Cop- 
ley V.  O'Niel,  39  How,  Pr,  (N.  Y.)  41; 
Tritch  V.  Norton,  10  Colo,  337;  Meyers 
V.  Bennett,  7  Daly  (N,  Y.)  471;  Bi-eed 
V.  Nagle,  46  Ga.  112;  Evans  v.  Mont- 
gomery, 4  W,  &  S.  (Pa,)  218;  O'Con- 
ner  •;;),  Warner,  4  W,  &  S,  (.Pa,)  223, 

The  lien  is  upon  whatever  interest 
the  builder  of  the  superstructure  pos- 
sesses, McGreary  v.  Osborne,  9  Cal, 
119.  See  Johnson  v.  Dewe^-,  36  Cal. 
623;  Worden  v.  Hammond,  37  Cal,  61; 
Phelps  V.  Maxwell's  Creek  etc,  Min. 
Co.,  49  Cal   336, 

The  interest,  of  an  heir  in  the  estate 
pending  the  administration  will  support 
a  mechanics'  lien  for  improvements 
erected  upon  the  realty,  O'Brien  v. 
Hanson,  9  Mo,  App,  541;, 

D  built  a  house  upon  land  which  E 
had  agreed  to  convey  to  him  upon  pay- 
ment of  a  fixed  sum;  held,  that  the 
plaintiffs,  who  furnished  labor  and  ma- 
terials for  said  house,  in  pursuance  of 
contracts  made  with  D,  could  claim  no 
greater  or  higher  interest  in  the  land 
than  D  had.     Harsh  v.  Morgan,  1  Kan. 

293- 

Where  a  builder  acquires,  after  a 
building  is  begun,  a  lesser  interest  in 
land  than  when  it  was  begun,  material- 
men may  file  a  claim  against  such  lesser 
interest.  Goldheim  v.  Clark  (Md.),  13 
Atl.  363, 

But  a  mechanics'  lien  can  operate 
upon  nothing  beyond  the  right  of  the 
person  for  whom  the  building  is  erected. 
English  V.  Foot,  16  Miss,  444;  Garrett 
V.  Stevenson,  3  111,  261, 

A  builders'  lien  will  not  attach  to 
any  interest  in  real  estate  which  de- 
fendant did  not  have  when  materials 
began  to  be  furnished.  How,  Stat,,  § 
S377,     Nor  will  filing  notice  of  the  lien 
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Where  work  is  done  or  materials  furnished  under  the  provisions 
of  the  mechanics'  lien  law,  they  become  a  part  of  the  land,  and 
together  with  the  ground  upon  which  the  improvement  is  made, 
form  one  entire  thing,  that  is  real  estate ;  and  however  many 
interests  there  may  be  in  the  land  and  by  whatever  names  they 
may  be  known  by,  all  together  constitute  the  land.^  The  lien 
created  by  the  law  is  not  against  the  specific  thing  furnished,  nor 
necessarily  against  the  interest  alone  in  the  land  and  should  be 
satisfied  out  of  the  same  in  any  manner  consistent  with  the  stat- 
utes and  the  principles  of  equity.^  It  the  person  for  whom  the 
superstructure  is  made  does  not  own  the  land,  the  lien  attaches  to 
whatever  interest  is  owned  by  him.  If  the  party  only  owned  the 
superstructure,  then  the  lien  would  only  attach  to  that ;  but  if  he 
also  owned  the  land,  then  the  lien  would  embrace  that;  and  any 
interest  in  the  land  which  could  be  sold  under  execution,  as  fix- 
tures, would  be  subject  to  the  lien.^  If  the  person  contracting  as 
owner  has  an  inchoate  title,  which  is  perfected  pending  the  im- 
provements, the  lien  attaches  to  the  interest  he  then  has.* 


operate  retrospectively.  Sisson  v.  Hol- 
comb,  58  Mich.  634. 

Statutes. — The  lien  attaches  to  the 
building  or  other  thing  erected  and  the 
interest  of  the  owner  of  the  building  in 
the  land  on  which  it  stands.  Ala.  3440, 
3441;  Ariz.  1479;  Cal.  11185;  Dak.  C. 
Civ.  P.  665;  Del.  V.  16,  116,  i;  Fla. 
3440,  3441,  i;  -Ida.  Ci^.  C.  81S;  Ind. 
1S83,  115,  i;  Iowa  3131;  Me.  91,  30; 
Mass.  199,  i;  Md.  67,  6,  9;  Mich.  8377; 
Minn,  go,  i;  Mon,  G.  L,  827;  Mo.  3172- 
3;  N.  J.  Mech.  Liens,  4;  N.  H.  139,  11; 
N.  Y.  1882,  410,  1807;  1875,379,  3;  1862, 
478,  i;  1865,  77S,  i;  18S0,  143,  i;  4S6;  i 
Nev.  1875,  64,  3;  Oreg.  1885,  p.  13,  § 
2;  Ohio  3184;  Pa.  Mech.  Liens,  18 
and  36;  S.  Car.  2350,  23S1;  R.  L  117, 
2-3;  Utah  C.  Civ.  P.  1060;  Va.  115,  2 
and  9;  Wash.  1959. 

In  several  States  the  lien  attaches  to 
the  building  and  the  land  by  whom  it 
is  owned.  Miss.  1378;  Ind.  1883, 115,  2; 
Neb.  1885,  63,  i;  N.J.  Mech.  Liens,  8; 
N.  Car.  1781;  N.  Y.  1S64,  366,  i;  Tenn. 
2745;  Tex.  3164;  Vt.  1983;  W.  Va.  18S2, 
64,  2. 

In  other  States  the  building  and  the 
interest  of  the  owner  of  the  land  or 
other  person  making  the  contract  in 
the  land.  Ark.  4402;  Ariz.  i88^,  93,  3; 
Col.  2131;  Dak.  C.  Civ.  P.  655;  Kan. 
80,  630;'  Ky.  70,  i;  N.  M.  1522;  111.  82, 
2;  Wy.  1877,  p.  77,  §§  1-3. 

1.  .Steigleman  v.  McBride,  17  111. 
300;  Van  Court  v.  Bushnell,  2i  111.  624; 
Newark  etc.  Co.  v.  Morrison,  3  N.  J. 
Eq.  133;  Skillin  tJ.  Moore,  79   Me.  554. 
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A  made  a  verbal  contract  to  purchase 
a  lot  of  land  of  B,  took  possession  of  it, 
erected  a  building,  upon  it,  and  failed 
to  pay  for  the  labor  and  materials  which 
entered  into  the  construction  of  the 
building.  One  lien  creditor  attached 
the  building  as  personal  property  and 
another  attached  the  building  with  the 
lot  of  land  as'  real  estate.  Held,  that 
the  building  became  a  part  of  the  real 
estate  of  B,  and  that  as  against  him 
neither  creditor  obtained  a  valid  attach- 
ment upon  the  building.  Dustin  v. 
Crosby,  75  Me.  75. 

If  but  one  of  several  persons  who 
purchased  materials  for  a  building  own 
the  land,  the  lien  will  be  good.  Van- 
Court  V.  Bushnell,  21  111.  624. 

2.  Steiglemap  v.  McBride,  17  111.  300. 

3.  McGreary  v.  Osborne,  9  Cal.  119; 
Carpenter  v.  Leonard,  5  Minn.  155; 
White  V.  Chaffin,  32  Ark.  59;  Skipwith 
I'.  Dodd,  24  Miss.  487;  EUenwood  v. 
Burgess,  144  Mass.  534. 

A  person  who  wrongfully  makes  im- 
provements on  another's  land  cannot 
defeat  a  mechanics'  lien  on  the  im- 
provements by  showing  that  he  had  no 
right  to  enter  upon  the  land;  neither 
can  a  purchaser  from  him  of  the  im- 
provements. Lane  v.  Snow,  66  Iowa 
544- 

4.  O'Brien  v.  Hanson,  9  Mo.  App. 
545;    Chisholm    v.  Williams,     128    111. 

Mechanics'  lien  on  equitable  estate 
attaches  to  after  acquired  legal  title  the 
moment   it   vests   in    the  same  person. 
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Legal  Estates. 


Where  the  land  that  is  subject  to  a  mechanics'  lien  is  sold,  the 
money  thus  received  becomes  a  trust  fund  in  equity  liable  to 
discharge  the  lien.^  But  money  due  from  an  insurance  company 
to  the  owners  of  a  homestead,  for  loss  sustained  by  fire  in  the 
destruction  of  the  home  building,  is  not  subject  to  garnishment 
by  one  who  held  an  unsatisfied  mechanics'  lien  on  the  building 
before  its  destruction.^ 

1.  Legal  and  Equitable  Estates. — An  equitable^  as  well  as  a  legal 
estate  is  subject  to  a  mechanics'  lien,'*  and  will  follow  the  title 
into  whosoever  hands  it  may  pass.^ 

A  builder  has  no  lien  upon  a  house  for  labor  performed  and 
materials  furnished  under  a  contract  with  a  holder  of  the  mere 
legal  title,  whom  the  equitable  owner,  in  the  open,  visible,  and 
exclusive  possession,  employs  to  build  it,  and  whom  he  supplies 
with  means  of  doing  it.®  So  a  lien  cannot  be  acquired  for  work 
done  or  material  furnished  under  a  contract  with  an  equitable 
owner,  as  against  one  holding  the  legal  title,  unless  the  building 
is  constructed  by  permission  of  the  latter.'  But  if  the  equitable 
owner  permits  the  building  to  be  erected  and,  before  lien  filed,  by 
the  performance  of   a  contract  of   purchase,  becomes  the   legal 


Ljon  V.  McGuflfey,  4  Pa.  St.  126;  s.  c, 
45  Am.  Dec.  675. 

1.  Ellett  V.  Tyler,  41  111.  449;  Gaty 
V.  Casey,  15  111.  189;  Wells  v.  Canton 
Co.,  3  Md.  234. 

2.  Cameron  v.  Fay,  55  Tex.  58;  Gay- 
l©n  V.  Ketchen,  85  Tenn.  55. 

3.  Paulsen  v.  Manske,  126  111.  72; 
Clark  &  Co.  V.  Parker,  58  Iowa  509; 
Hooker  v.  McGlone,  42  Conn.  9c;,  101; 
Botsford  V.  New  Haven  etc.  R.  Co.,  41 
Conn.  454;  Seitz  v.  Union  Pac.  R.  Co., 
16  Kan.  133;  Keller  xk  Denmead,  68  Pa. 
St.  449;  Lyon  v.  WcGuffey,  4  Pa.  St. 
126;  Atkins  V.  Little,  17  Minn.  342; 
Belmont  v.  Smith,  i  Duer  (N.  Y.) 
675;  Rollins  V.  Cross,  45  N.  Y.  766; 
Wagar  v.  Briscoe,  38  Mich.  5S7; 
Weaver  v.  Sheeler,  iiS  Pa.  634;  Crow- 
ell  V.  Gilmore,  13  Cal.  54;  Carpenter  v. 
Leonard,  17  Minn.  342.  • 

The  lien  of  mechanics  for  labor  per- 
formed and  materials  furnished  towards 
the  erection  or  repair  of  a  building  at- 
taches, even  though  the  employer  has 
but  an  equitable  interest  in  the  land 
and  building.  Crowell  v.  Gilmore,  13 
Cal.  54. 

A  mechanics'  lien  attaches  to  equit- 
a'ble  interest  under  an  agreement  for 
the  purchase  of  land.  Goldheim  v. 
Clark,  68  Ind.  498. 

Where  materials  are  furnished  for  a 
building  under  a  contract  with  the 
holder  of  the  equitable  title  to  land,  a 
mechanics'  lien  attaches  to  the  equitable 
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interest  onlv.     Weaver  v.  Sheeler,  118 
Pa.  634. 

A  mechanic  who  has  erected  a  build- 
ing on  the  ground  of  another,  under  an 
agreement  with  the  owner  to  convey 
the  same  on  ground  rent,  becomes  the 
equitable  owner  of  the  building,  and  is 
within  the  provisions  of  the  act  of  as- 
sembly of  Pennsylvania  securing  to 
mechanics  and  others  the  value  of  ma- 
terials furnished  for  the  erection  of 
houses,  etc.  Carson  v.  Boudinot,  3 
Wash.  33. 

4.  Wagar  v.  Biscoe,  38  Mich.  5S7 
Stevens  -'.  Lincoln,  114  Mass.  476 
Anderson  v.  Dillaye,  47  N.  Y.  676 
Peabody  v.  Eastern  Methodist  Society, 
1;  Allen  (Mass.)  540;  Redman  v.  Will- 
iamson, 2  Iowa  488.  But  see  Ernst  •?'. 
Reed,  49  Barb.  (N.  Y.)  367. 

5.  Clark  &  Co.  v.  Parker,  58  Iowa 
509;  Lyon  V.  McGufFey,  4  Pa.  St.  126; 
Atkins  V.  Little,  17  Minn.  342;  Rollins 
V.  Cross,  45  N.  Y.  767,  768;  Belmont  v. 
Smith,  1  Duer  (N.  Y.)  675;  Montaudon 
V.  Deas,  14  Ala.  33;  Chambers  v.  Bcn- 
oist,  25  Mo.  App.  520. 

6.  Marstonz".  Stickney,  60  N.  H.  112. 

7.  Rollins  V.  Cross,  45  N  Y.  766. 
Where  a  person  holds  an  equitable 
estate  in  certain  real  estate  and  not 
holding  the  legal  estate  makes  imprtn-e- 
ments  on  such  estate  and  afterwards  a 
mechanics'  lien  is  filed  to  secure  pay- 
ment for  labor  and  materials  furnished 
in  making  such  improvements,  the  lien 
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owner,  the  conveyance  will  be  held  to  relate  to  the  time  when  the 
contract  of  purchase  was  made,  and  such  owner  to  be  within  the 
statute.' 

Where  the  materials  were  furnished  for  the  owner  of  an  equita- 
ble estate  only  and  a  claim  is  filed  against  the  owner  of  the  legal 
title  by  subsequent  purchase,  it  cannot  be  sustained  without  evi- 
dence that  the  defendant  owns  also  the  interest  of  the  person  for 
whom  the  building  was  erected.^ 

The  acquisition  of  the  legal  title  by  one  for  whom  materials  are 
furnished  unites  in  him  the  ownership  of  the  house  and  lot,  and 
the  lien  rests  upon  his  interest  in  both,  and  he  cannot  defeat  it 
by  setting  up  title  in  a  third  person  previous  to  that  date ;  the 
lien  is  continuing  and  binds  the  whole  estate  or  interest  of  the 
debtor  in  the  building  and  lot  on  which  it  stands.^ 

2.  Life  Estates. — Acquired  either  by  purchase  or  by  operation  of 
law  are  subject  to  mechanics'  liens,  unless  they  are  excepted  by 
express  enactment.* 

3.  Estates  of  Husband  and  Wife. — The  contract  of  a  husband  can- 
not create  a  mechanics'  lien  upon  the  real  estate  of  his  wife.^  A 
married  woman  may  make  such  contracts  for  the  improve- 
ment of  her  real  estate  with  a  mechanic,  material-man  or  builder, 
as  will  authorize  him  to  avail  himself  of  the  law  on  the  subject  of 
liens,  and  thus  acquire  and  enforce  liens  upon  such  property.  It 
is  not  necessary  to  the  validity  of  such  a  lien,  that  she  should 
intend  to  create  a  charge  thereon,  but  the   law  itself  gives' such 

operates  upon  the  equitable  estate  only  5.   Wendt    v.    Martin,    89    111.     139; 

and  will  not  reach  the  legal  estate  or  af-  Johnson    v.    Tutewiler,    35    Ind.    353; 

feet  the   rights  of  the  party  holding  the  Spinning   v.   Blackbourn,   13  Ohio  St. 

legal  title.     Seitz  v.  Union  Pa.  R.  Co.,  131;  Flannery  v.  Rohrmayer,  46  Conn. 

i6  Kan.  133.  55S;   Lauer   v.  Bandow,  43    Wis.   556; 

1.  Rollins  V.  Cross,  45  N.  Y.  766.  Kansas  City  Planing  Mill  Co.  v.  Brun- 

2.  Weaver  v.  Sheeler,  iiS  Pa.  St.  dage,  25  Mo.  App.  268;  Ziegler  t)..Gal- 
634.  vin,    41;   Hun   (N.    Y.)    44;    Fetter    v. 

3.  Coleman  v.  Goodnow,  36  Minn.  9.  Wilson,  12  B.  Mon.  (Ky.)  90;  Cameron 

4.  Oilman  f.  Disbrow,  45  Conn.  563;  v.  McCullough,  11  R.  I.  173;  Bliss  t;. 
Paulsen  ri.  Manske,  ii6  111.  72.  Patten,    5    R.    I.    376,   3S0;    Berrj'    v. 

At  the  time  when  a  husband  and  wife  Weisse,   2    E.  D.   Smith    (N.  Y.)  662; 

made    a  contract  with  a  mechanic    to  Finley's  Appeal,  67  Pa.  St.  453;  Getty  i). 

furnish    labor    and   materials    for    the  Tramel,  67  Iowa  2S8;  Little  f.  Vreden- 

erection  of  a  building  on  the  wife's  land  burgh,  16  III.   App.  1S9;  Geary  i>.  Hen- 

tliey  had  not  had   a  child  born   alive;  nessy,  9  111.  App.  17;   Dearie  'v.  Martin, 

but   after  the  mechanic   filed  a  petition  78  Pa.  St,  55;  Littlejohn   v.    Millirons, 

that  the  land  might  be  sold  for  breach  7  Ind.  125;  Smith  z'.  Gill,  37  Minn.  4155; 

of  the  contract  pursuant  to    the    Rev.  Greenleaf  t;.  Beebe,   So  111.  520;  Taylor 

Stat.,  ch.  117,  they  had  a  child  born  alive,  v.  Gilsdorff,  74  111.  354;  Lyon  xk  Ozee, 

//c/rf,  that  the  mechanics' lien  extended  66  Tex.  95;    Wheaton   v.  Trimble,    145 

to  the  husband's  estate   in   the  land    as  Mass.    345;    Hauptman   v.  Catlin,  i  E. 

tenant  by   the   curtesy  initiate.     Kirby  D.    Smith     (N.     Y.)    729.       Compare 

V.  Tead,  13  Met.  (Mass.)  149.  Washburn  v.  Burns,  34  N.  J.  L.  iS. 

In  Illinois,  the  statute  does  not  give  One  who  erects  a  building  on  the  land 

a  mechanics'  lien  in   favor  of  one   fur-  of  a  married  woman  under  a  contract 

nishing  labor  and   materials  under  con-  entered  into  by  her  husband  in  his  own 

tract  with  a  tenant  for  life.     Osgood  v.  name  has  no  personal  claim  against  her 

Pacey,  23  111.  App.  116.  or  lien   on   the  property.     Flannery  v. 
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lien  when  the  work  has  been  done,  or  the  materials  furnished, 
under  a  contract  with  her,  express  or  implied. >  The  lien  attaches 
to  a  wife's  property  for  labor  performed  at  the  husband's  request 
and  with  her  knowledge.^     And  where  she  has  no  knowledge  of 

Rohrmaj'er,  46  Conn.  560;  Spinning  v. 
Blackburn,  13  Ohio  St.  131;  Wendt  f . 
Martin,  Sg  111.  139;  Lauer  v.  Bandow, 
43  Wis.  556;  Zeigler  z'.  Galvin,  45  Hun 
(N.  V.)  44;  Kansas  City  Planing  Mill 
Co.  V.  Brundage,  25  Mo.  App.  268.  If 
the  work  is  done  and  materials  fur- 
nished at  a  husband's  request  for  build- 
ings erected  on  the  real  estate  of  his 
wife,  the  latter  is  not  liable  although 
she  may  have  subsequently  signed  a 
promissory  note  for  such  work  and  ma- 
terials.    Johnson  v.  Tutewiler,  35  Ind. 

353- 

1.  Vail  V.  Meyer,  71  Ind.  160; 
Kantrowitz  v.  Prather,  31  Ind.  92; 
Lindley  v.  Cross,  31  Ind.  106;  Appeal  of 
The  Germania  Savings  Bank,  95  Pa.  St. 
329;  Wheaton  v.  Trimble,  145  Mass. 
345;  Schmidt  V.  Joseph,  65  Ala.  475; 
Machir  v.  Burroughs,  14  Ohio  St.  519; 
Charleston  Lumber  etc.  Co.  v.  Brock- 
myer,  18  W.  Va.  586,  587;  Wright  w. 
Blackwood  &  Frazier,  57  Tex.  644; 
Carpenter  v.  Leonard,  5  Minn.  155; 
Bliss  V.  Patten,  5  R.  I.  376;  Hauptraan 
V.  Catlin,  20  N.  Y.  247;  Kuhns  u. 
Turney,  87  Pa.  St.  497;  Allen  v.  Gra- 
ham, 12  Phila.  (Pa.)  176;  Woodburn  v. 
Giflford,  66  111.  285;  Tuttle  v.  Howe,  14 
Minn.  141;;  Dearie  v.  Martin,  78  Pa. 
St.  55;  Woodward  v.  Wilson,  68  Pa. 
St.  208:  Greenleaf  v.  Beebe,-  80  111.  520; 
Flannery  v.  Rohrmayer,  46  Conn.  558; 
Shilling  V.  Templeton,  66  Ind.  5S5,  587; 
Littlejohn  V.  Millirons,  7  Ind.  125; 
Johnson  f.  Tutewiler,  35  Ind.  353; 
Edwards  v.  Edwards,  24  Ohio  St.  402; 
Husted  V.  Mathes,  77  N.  Y.  388.  Ex 
parte  Schmidt,  52  Ala.  256;  Finley's 
Appeal,  67  Pa.  St.  453;  Barto's  Appeal, 
55  Pa.  St.  386;  Miller  v.  Hollingsworth, 
33  Iowa  224. 

But  see  Gray  v.  Pope,  35  Miss.  116; 
Rogers  v.  Phillips,  8  Ark.  366;  s.  c,  47 
Am.  Dec.  727;  Sexton  v.  Albert!,  10  Lea 
(Tenn.)  452;  Johnson  v.  Parker,  27  N.J. 
L.  239;  Sibley  v.  Casey,  6  Mo.  164; 
OjNeil  V.  Percival,  20  Fla.  937;  s.  c,  51 
Am.  Rep.  934;  Kirby  v.  Tead,  13  Mete. 
CMass.)  149;  Tetter  v.  Wilson,  I2  B. 
Mon.(Ky.)  90, 91 ;  Robinson  v.  Huffman. 
15  B.  Mon.  (Ky.)  80;  Webster  v.  Metro- 
politan Wash.  Machine  Co.,  29  Ind  453; 
Selph  V.  Howland,  23  Miss.  264. 

A  mechanic  under  written  contrac- 
with  husband  and  wife  erected  a  buildt 


ing  on  land,  the  wife's  general  estate, 
and  filed  his  bill  to  enforce  his  lien. 
Held,  her  contract  for  building  the  house 
was  void,  and  her  promise  to  pay  for  it 
equally  a  nullity,  and  that  no  lien  could 
arise  from  these  acts  by  which  her  pro- 
perty could  be  in  any  way  affected. 
Contracts  which  a  party  has  no  power 
to  make  cannot  be  the  base  of  legal  ob- 
ligation. The  liability  of  the  land  to 
the  lien  would  seem  to  be  met  by  the 
fact,  that  she  could  only  dispose  of  it 
b_v  conveyance  as  required  be  law. 
While  a  lien  is  not  a  right  to  land,  nor 
interest  in  land,  but  a  charge  fixed  upon 
it  by  law  or  contract,  still  it  would  seem 
an  incongruity  to  hold  that  the  wife 
could  indirectly  contract  for  a  result,  by 
which  her  land  might  be  conveyed  or 
disposed  of  against  her  will  when  she 
could  not  have  done  so  directly  except 
under  prescribed  forms.  Sexton  v.  Al- 
berti,  10  Lea  \,Tenn.)  452. 

Where  a  grantor  in  a  deed,  which 
was  placed  in  a  trunk  by  him  to  be 
taken  possession  of  by  his  wife  only  in 
the  event  of  his  death  in  the  army, 
twenty  years  after  such  deposit  had 
^300  in  money,  for  which  plaintiff  pro- 
posed to  build  a  new  dwelling,  but 
plaintiff  subsequentlvinformed  him  that 
it  could  not  be  completed  for  that  sum, 
and  grantor  refused  to  permit  his  land 
to  be  liable  for  any  excess,  the  plaintiff 
proposing  to  look  to  the  wife  for  the  ex- 
cess, a  mechanics'  lien  for  the  building 
could  not  be  enforced  against  the  re- 
alty.    Price  V.  Hudson,  25  111.  284. 

2.  North  -u.  La  Flesh,  73  Wis.  520; 
Heath  !■.  Salles,  73  Wis.  217;  Rand  lk 
Parker,  73  Iowa  396;  Wheaton  v. 
Trimble,  145  Mass.  345;  Einstein  u. 
Jamison,  95  Pa.  St.  403;  Dearie  v. 
Martin,  78  Pa.  St.  55.  But  see  Nelson 
V.  Cover,  47  Iowa  250;  Oilman  v.  Dis- 
brow,  45  Conn.  563;  Willard  v.  Ma- 
goon,  30  Mich.  273;  Babbitt  v.  Condon. 
27  N.  J.  L.  154;  Fitch  V.  Baker,  23  Conn. 
563.     Compare  Smith  v.  Gill,  37  Minn, 

45S- 

A  statute  providing  that  "every  per- 
son including  all  cestuis  -qui  trust  for 
whose  immediate  use,  enjoyment  or 
benefit,  any  birilding,  erection  or  im 
provement  shall  be  made,  shall  be 
included  by  the  words,  'owner  or  pro- 
prietor thereof,'  under  this  chapter,  not 
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the  work  done  a  recovery  may  be  had  against  the  husband.^ 
But  if  a  married  woman  holds  out  to  the  world  that  her  hus- 
band owns  her  property  or  allows  him  so  to  act  as  to  induce  such 
belief  or  that  he  has  power  to  bind  her,  others  dealing  with  him 
on  the  faith  of  its  truth  will  be  protected  against  her.^  So  a 
mechanics'  lien  for  material  furnished  for  improvements  upon  a 
wife's  property,  under  a  contract  with  the  husband,  cannot  be  de- 
feated by  any  contract  or  agreement  between  the  husband  and 
wife,  unknown  to  the  contractor.^ 


excepting  married  women  as  to  their 
separate  property,"  maj'  be  enforced 
against  property  held  by  a  married  wo- 
man as  an  equitable  separate  estate, 
the  title  being  in  a  trustee  for  her  use 
and  benefit,  when  it  is  shown  that  the 
contract  was  made  by  her  husband,  with 
her  knowledge,  and  without  dissent  or 
disapproval  on  her  part,  and  that  she 
has  enjoyed  the  use  and  benefit  of  the 
work  or  materials.  Schmidt  v.  Joseph, 
65  Ala.  475. 

If  a  contract  for  the  erection  of  a 
building  is  made  by  the  husband,  and 
the  same  is  erected  on  the  real  estate 
belonging  to  the  wife,  in  her  separate 
right,  with  her  full  knowledge,  appro- 
bation and  consent,  and  she  does  not 
disclose  her  interest,  and  knowing  what 
is  being  done,  takes  no  steps  to  prevent 
it,  she  will  be  estopped  from  setting  up 
her  right  as  a  defence  to  a  mechanics' 
lien.     Schwartz   v.  Saunders,  46  111.  18. 

A  mechanics'  lien  for  work  done  and 
materials  furnished,  may  be  enforced 
against  the  separate  estate  of  a  married 
woman  when  such  married  woman  had 
personal  knowledge  of  such  work,  etc., 
and  to  some  extent  gave  personal  di- 
rections respecting  it  although  her  hus- 
band was  the  principal  manager.  Col- 
lins V.  Megraw,  47  Mo.  495. 

When  the  husband,  on  his  own  re- 
sponsibility, contracts  for  the  improve- 
ment of  his  wife's  estate,  mere  silence 
or  failure  on  her  part  to  dissent  from 
the  contract  cahnot  be  construed  as  an 
intention  to  bind  her  estate  in  payment. 
Copeland  v.  Kehoe,  67  Ala.  594. 

Where  •  the  husband  contracts  in 
writing,  in  his  own  name,  for  the  con- 
struction of  a  house  upon  his  wife's 
land,  that  the  wife  knew  of  the  erection 
and  gave  directions  as  to  the  construc- 
tion of  some  closets  does  not  show  that 
the  husband  acted  as  her  agent,  nor  that 
she  adopted  the  contract  and  made  it 
herown.  Barker.w.Berrv.S  Mo.  App.446. 

1.  Meyer  v.  Broad  well,  83  Mo.  571; 
Flannery  v.  Rohrmayer,  46  Conn.  558; 


Woodward  v.  Wilson,  68  Pa.  St.  208; 
Lauer  v.  Bandow,  43  Wis.  556;  Hell- 
wig  V.  Blumenberg,  7  N.  Y.  Supp.  746. 
A  husband  having  a  life  estate  in  a 
house  and  land  connected  therewith  of 
which  his  wife  owned  the  fee,  con- 
tracted with  the  petitioners,  who  were 
builders,  to  construct  two  small  build- 
ings and  two  hundred  feet  of  fence  on 
the  land.  They  erected  the  buildings 
and  fence  with  the  knowledge  and  con- 
sent of  the  wife,  who  with  her  husband 
lived  in  the  house,  but  with  no  contract 
with  or  request  from  her,  and  the  hus- 
band had  no  authority  and  did  not  as- 
sume to  act  as  her  agent  in  the  matter. 
Held,  that  the  petitioners  were  entitled 
to  a  lien  only  upon  the  life  estate  of  the 
husband.  Oilman  v.  Disbrow,  45  Conn. 
563. 

2.  Anderson  v.  Armstead,  69  111.  453; 
McNichols  V.  Kettner,  22  111!  App.  493. 

A  wife  was  the  owner  of  a  wagon, 
which  she  allowed  her  husband  to  use 
in  his  business.  The  wagon  needing 
repairs,  the  husband  took  it  to  a  wheel- 
wright to  be  repaired.  The  wheel- 
right  made  the  repairs  upon  the  wagon, 
thinking  it  belonged  to  the  husband, 
and  charged  the  bill  for  repairs  to  the 
husband.  Held,  in  trover  by  the  wife, 
that  the  wheelwright  had  a  lien  on  the 
wagon,  for  his  reasonable  charges  for 
the  repairs.  White  v.  Smith,  44  N.  J. 
L.  105;  s.  c,  43  Am.  Rep.  347. 

A  man  bought  land  to  build  a  house 
on,  taking  the  deed  in  his  wife's  name. 
He  then  fraudulently  induced  the  peti- 
tioners to  build  the  house  by  telling 
them  that  he  owned  the  land  absolutely. 
The  wife  knew  of  the  building  contract, 
and  assented  to  it,  knowing  her  husband 
to  be  irresponsible;  and  he  acted  as  her 
authorized  agent  in  making  the  con- 
tract. Held,  that  the  petitioners  were 
entitled  to  claim  a  mechanics'  lien 
against  both.  Hitchcock  v.  Kiely,  41 
Conn.  611,  612. 

3.  Bethell  v.  Cchiago  Lumber  Co., 
39  Kan.  230. 
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(d)  Consent  to  Charge  with  Lien. — A  mechanics'  lien  does  not 
attach  to  the  estate  of  a  married  woman  for  any  improvement 
thereon  made,  unless  such  improvement  has  been  contracted  for 
by  her  jointl)'  with  her  husband,  or  has  been  contracted  for  by 
the  husband,  with  the  wife's  consent  and  her  consent  in  some  of 
the  States  must  be  in  writing.' 

{U)  Husband  Acting  as  Wife's  Agent. — One  who  erects  a  build- 
ing on  the  land  of  a  married  woman,  under  a  contract  entered  into 
by  her  husband  who  acted  as  her  agent,  has  a  lien  on  the  prop- 
erty.^ 


1.  Cameron  v.  McCullough,  ii  R.  I. 
173;  Johnson  v.  Parker,  27  N.  J.  L.  239; 
Bliss  V.  Patten,  5  R.  I.  376,  380;  Fetter  t;. 
Wilson,  12  B.  Men.  (KjOgo,  91;  Berry 
V.  Weisse,  2  E.  D.  Smith  (N.  Y.)  662; 
Finley's  Appeal,  67  Pa.  St.  453;  Getty 
Ti.Tramel,  67  Iowa  2S8;  Little  v.  Vred- 
enburgh,  16  111.  App.  189;  Geary  v. 
Hennessj",  9  111.  App.  17;  Dearie  v. 
Martin,  78  Pa.  St.  55;  Littlejohn  v. 
Millirons,  7  Ind.  125;  North  v.  La 
Flesh,  73  Wis.  520.  Compare  Llovd 
V.  Hibbs,  81  Pa.  St.  306;  Schriffer'w. 
Saura,  81  Pa.  St.  385. 

Where  a  mechanics'  lien  law  de- 
clares that  the  "knowledge  and  con- 
sent of  the  owner,"  a  married  woman, 
to  the  furnishing  of  material  shall  be 
sufficient  to  show  that  her  husband 
acted  as  her  agent,  her  consent  must  be 
shown  as  well  as  her  knowledge.  Smith 
V.  Gill,  37  Minn.  455. 

A  mechanics'  lien,  for  work  done  and 
materials  furnished,  may  be  enforced 
against  the  separate  estate  of  a  married 
woman,  when  such  married  woman  had 
personal  knowledge  of  such  work,  etc., 
and,  to  some  extent,  gave  personal  di- 
rections respecting  it,  although  her  hus- 
band was  the  principal  manager.  Col- 
lins V.  Megraw,  47  Mo.  495. 

In  Ne-w  Jersey,  real  estate,  held  in  fee 
by  husband  and  wife,  is,  under  the  laws 
of  New  Jersej',  subject  to  a  mechanics' 
lien  for  buildings  erected  thereon  under 
an  agreement  with  the  husband  alone. 
Washburn  v.  Burns,  34  N.  J.  L.  18. 

In  Illinois,  a  mechanics'  lien  can 
be  created,  notwithstanding  the  owner 
of  the  property  is  a  married  woman,  if 
the  labor  and  materials  are  furnished 
upon  her  request,  or  upon  her  husband's 
request,  with  her  consent  and  approval. 
Greenleaf  v.  Beebe,  80  111.  .i;2o;  Taylor 
V.  GilsdorfF,  74  111.  354. 

In  Texas,  the  consent  of  the  wife, 
necessary  to  create  a  lien  on  the  home- 
stead for  work  and  material  used  in  im- 


provements must  precede  the  purchase 
of  the  material.  Lyon  v.  Ozee,66Tex.  95. 

Where  a  husband  purchases  materi- 
als which  are  used  by  him  in  repairing 
a  house  o\\'ned  bv  his  wife,  and  in  so 
doing  does  not  purchase  for  her,  or  pro- 
fess to  act  in  her  behalf,  but  buys  on 
his  own  account,  aud  solely  on  his  own 
credit,  giving  his  note  for  the  price,  no 
lien  will  be  created  upon  the  premises 
of  the  wife.  Wendt  v.  Martin,  89  111. 
139.  See  Corning  z).  Fowler,  24  Iowa 
584;  Nelson  v.  Cover,  47  Iowa  250. 

A  mechanics'  lien  law,  provided  that 
when  materials  are  furnished  or  work 
done  in  erecting  a  building  upon  land 
belonging  to  a  married  woman,  under 
a  contract  with  her  husband,  the  lien 
shall  not  attach  unless  notice  thereof  be 
given  to  such  married  woman,  in  writ- 
ing, etc.  The  law  also  provided  that 
when  a  contract  for  furnishing  materi- 
als, etc.,  is  made  with  any  person  other 
than  the  owner  of  the  land  or  his  agent, 
the  lien  shall  not  attach  unless  notice  in 
writing  be  given  to  the  owner  or  his 
agent,  etc.  Held,  that  the  provision  re- 
quiring personal  notice  to  the  married 
woman  applies  only  w^here  the  husband 
erects  the  building  in  his  character  as 
husband,  and  in  the  exercise  of  iiis 
own  authority  as  such,  and  does  not 
apply  to  where  the  husband  acts  as  the 
agent  ot  his  wife  and  by  her  authority'. 
In  such  a  case,  notice  to  the  husband  is 
sutficient,  he  being  the  agent  of  the 
owner.  Jarden  v.  Pumphrey,  36  Md. 
361. 

2.  Lauer  v.  Bandow,  43  Wis.  556; 
Gilman  v.  Disbrow,  45  Conn.  563;  Fet- 
ter V.  Wilson,  12  B.  Mon.  (Ky.)  go; 
Kansas  City  Plan.  Mill  Co.  v.  Brun- 
dage,  25  Mo.  App.  268;  Wheaton  v. 
Trimble,  145  Mass.  345;  Geary  v.  Hen- 
nessy,  9  111.  App.  17. 

A  husband  left  his  wife,  and  going  to 
a  distant  State,  remained  absent  two 
3'ears,  when  she  executed  a  power  of  at- 
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(c)  When  Improvements  Must  Appear  Necessary. — Where  the 
statutes  prohibit  a  married  woman  from  charging  her  separate 
estate  except  for  "necessaries,"  the  building  erected  must  be 
made  to  appear  necessary  by  evidence  in  order  to  subject  the 
property  to  a  mechanics'  hen.^ 

(a')  Joint  Contracts. — Where  the  husband  and  wife  jointly  con- 
tract for  the  erection  of  a  building  on  the  land  of  the  wife,  a 
mechanics'  lien  under  the  statute  niay  be  enforced  against  the 
property.^ 

{e)  Husband  and  Wife  as  Joint  Tenants. — There  may  be  a 
mechanics'  lien  upon  land  held  in  joint  tenancy  by  husband  and 
wife, 2  and  the  fact  that  the  building  was  erected  under  a  written 
contract  signed  by  the  husband  and  not  by  the  wife,  upon  land 
held  by  them  in  joint  tenancy,  is  no  obstacle  to  the  lien — the 
wife's  acquiescence  and  consent  to  the  construction  being  shown.* 

(y)  Lease  for  Years. — The  interest  of  a  husband  in  a  lease,  for 
years  owned  by  the  wife,  is  not  one  upon  which  a  builders'  lien 
can  attach  for  buildings  erected  on  the  land  under  a  contract  with 
the  husband.^ 


torney  without  being  joined  by  her 
husband,  authorizing  her  agent  "to 
take  general  charge  and  control"  of 
her  separate  estate;  "to  rent  or  lease 
the  same;"  to  "make  the  necessary  re- 
pairs to  dwellings  and  fences  to  place 
the  same  in  thorough  repair,"  and  also 
"to  pay  over  such  sums  out  of  the  ren- 
tal arising,  as  may  be  necessary  to  pay 
off  the  cost  of  such  repairs."  The  gen- 
eral power  was  also  given  to  sell  and 
convey,  and  to  do  "everything  neces- 
sary to  be  done  about  the  premises," 
as  fully  as  the  owner  could.  A  few 
months  afterwards  she  was  divorced. 
The  property  being  dilapidated,  and  the 
accruing  rents  not  being  sufficient  to 
place  it  in  thorough  repair,  the  agent 
(before  the  divorce  was  granted)  made 
a  contract"  for  its  repair,  under  which  a 
mechanics'  lien  was  claimed.  Helcl^ 
the  property'  was  Hable  for  a  mechanics' 
lien  arising  under  contract  with  the 
assent  for  its  repair.  Wright  v.  Black- 
vi  ood  and  Frazier,  57  Tex.  644. 

1.  Pell  V.  Cole,  2  Met.  (Ky.)  252; 
Loomis  V.  Fry,  gi  Pa.  St.  396;  Roberts 
i>.  Riggs,  84  Ky.  251.  The  repairs  of  a 
house  was  held  to  be  "necessaries." 
Mar  h  v.  Alford,  5  Bush  (Ky.)  392. 

In  Kuhns  and  Wife  v.  Turney,  6  Nor- 
ris  497,  Gordon,  J.,  says:  "  It  follows 
that  if  a  mechanic  or  material-man 
would  successfully  charge  the  estate  of 
a  feme  covert  for  work  and  labor  done, 
or  materials  furnished,  he  must  not  only 
prove  on  the  trial,  but  also  set  forth  in 


his  claim  iiled,that  such  work  or  ma- 
terial was  necessary  for  the  improve- 
ment or  repair,  as  the  case  may  be,  of 
her  separate  estate."  In  an  action  to 
enforce  a  lien  against  the  real  estate  of 
a  married  womafi  for  the  erection  or 
repair  of  a  building  situate  thereon, 
pursuant  to  a  contract  made  with  her, 
it  may  be  assuined  until  the  contrary  is 
shown  as  a  matter  of  defence,  that  the 
contract  was  fair  and  conscionable  and 
that  the  improvements  were  necessary 
and  proper.    Vail  v.  Meyer,  71  Ind.  i'" 

2.  Greenough       v.     Wiggington, '..' , 
Greene  (Iowa)  435. 

3.  Dalton  v.  Tindolph.  87  Ind.  490. 
See  Ward  v.  Black,  7  Phila.  (Pa.)  342. 

Where  a  carpenter  records  his  Hen 
against  the  whole  of  a  house  and  land, 
held  in  joint  tenancy,  having  a  claim 
against  only  one  of  the  owners,  his  rec- 
ord is  still  good  against  the  interest  of 
that  one.   Hilburn  t'.O'Barr,  i9Ga.  591. 

4.  Dalton  v.  Tindolph,  S7  Ind.  490. 
In   Texas,  the    husband  alone,  as  the 

head  of  the  family,  can  in  a  proner 
case,  in  a  bona  fide  transaction  where 
there  is  no  intention  to  defraud  the  wife, 
so  contract  for  material  and  labor  to  im- 
prove the  homestead,  not  the  separate 
property  of  the  wife,  as  to  make  the 
claim  therefor  the  basis  to  fix  and  se- 
cure the  mechanics'  lien  on  the  home- 
stead. Miner  v.  Moore  and  Ownby,  53 
Tex.  224. 

5.  Flannery  v.  Rohrmayer,  49  Conn. 
27. 
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(^)  Rents  and  Profits. — There  may  be  a  mechanics'  lien  on  the 
rents  and  profits  of  the  separate  real  estate  of  a  married  woman, 
when  she  or  her  agents  have  made  the  contract  with  the  me- 
chanic for  building.' 

(/z)  Liability  to  Subcontractors. — If  a  husband,  with  the  assent 
and  concurrence  of  his  wife,  contract  for  the  erection  of  a  dwell- 
ing-house on  her  land,  it  is  liable  for  materials  furnished  by  a  sub- 
contractor.^ 

(?)  Claims. — A  mechanics'  lien  to  bind  the  estate  of  a  married 
woman  must  show  on  its  face  every  requisite  to  make  it  a  valid 
claim  against  her.^  It  must  set  forth  the  coverture,  and  aver  that 
the  work  was  done  by  her  authority  and  consent,  or  it  is  void.* 

4.  Leasehold  Estates. — The  estate  of  a  lessee,  whatever  its  extent 
may  be  in  the  land  or  premises  is  subject  to  a  mechanics'  lien  and 
may  be  sold  to  satisfy  it,*   and  the   merger  of   the   estate  of  the 


1.  Charleston  etc.  Co.  v.  Brockinger, 
i8  W.  Va.  586,  587;  Machir  v.  Bur- 
roughs, 14  Ohio  St.  519. 

2.  Forrestert;.  Preston,  2  Pitts.  (Pa.) 
29S. 

A  subcontractor  has  no  lien  on  the 
wife's  property  for  materials  furnished 
to  the  husband  for  a  building  thereon, 
unless  she  was  notiiied  of  the  intent  to 
furnish,  or  unless  a  settlement  was 
made  with  the  contractor  and  given  to 
her,  or  to  her  agent  or  trustee.  Nelson 
V,  Cover,  47  Iowa  250. 

3.  Loomis  v.  Fry,  91  Pa.  St.  396. 

4.  Dearie  v.  Martin,  78  Pa.  St.  55; 
Ward  V.  Black.  7  Phila.  (Pa.)  343; 
O'Malley  v.  Dempsey,  3  Leg.  Gaz. 
i-Pn.)  22s;   Lloyd    -v.  Hibbs,  81   Pa.  St. 

SciirifFer  v.  Saum,  81  Pa.  St.  385; 
Allen  V.  Graham,  34  Leg.  Int.  (Pa.) 
58;  s.  c,  24  Pitts.  L.  J.  (Pa.)  108;  3 
W.  N.  C.  (Pa.)  493;  Littlejohn  v.  Mil- 
lirons,  7  Ind.  125;  Sharpe  v.  Cliiibrd, 
44  Ind.  346. 

A  claim  filed  against  a  husband 
alone,  as  owner,  does  not  bind  his  wife's 
real  estate.  Finley's  Appeel,  67  Pa. 
St.  4153;  overruling  Lex  v.  Holmes,  4 
Phila.  (Pa.)  10.  But  it  binds  the  hus- 
band's estate,  if  any  he  has;  and  he 
cannot  set  up  the  wife's  title,  as  a  de- 
fence to  the  scire  facias,  such  title  not 
being  aifected  by  the  judgment.  Wood- 
ward V.  Wilson,  68  Pa.  St.  208. 

Allegation  of  Ownership. — An  allega- 
tion in  a  mechanics'  lien  claim  that  a 
married  woman  is  the  owner  of  a 
building  will  not  be  extended  to  the 
ground  on  which  it  is  erected.  Shan- 
non V.  Shultz,  87  Pa.  St.  481. 

5.  Hathaway  v.  Davis  tV  Rankin.  32 
Kan.  693;    Richardson  v.  Koch,  81  Mo. 
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264;  Schwartz  v.  Salter,  40  La.  An. 
264;  jNIcGreary  v.  Osborne,  9  Cal.  119; 
Johnson  v.  Dewey,  36  Cal.  623;  Hooker 
V.  McGlone,  42  Conn.  95;  Barber  v. 
Reynolds,  33  Cal.  497;  Dobschultz  v. 
Holliday,  82  111.  371;  Reed  v.  Boyd,  84 
111.  66;  Littlejohn  v.  Millirons,  7  Ind. 
12c;;  Lynam  x'.  King,  9  Ind.  3;  Collins 
V.  Mott,  45  Mo.  100;  Koenig  t'.  Mueller, 

39  Mo.  165;  Thomas  v.  Smith,  42  Pa. 
St.  68;  Daniel  v.  Weaver,  5  Lea  (Tenn.) 
392;  Currier  v.  Cummings,  40  N.  J.  Eq. 
145;  Cornell  v.  Barney,  94  N.  Y.  394; 
Burkitt  V.  Harper,  79  N.  Y.  273;  Otis 
V.  Dodd,  90  N.  Y.  336;  Anshutz  v. 
McClelland,  5  Watts  (Pa.)  487;  Mc- 
Elwaine  v.  Brown  (Pa.),  11  Atl.  Rep. 
453;  Montandon  v.  Deas,  14  Ala.  33; 
Alley  V.  Lanier,  i  Coldw.  (Tenn.)  1^40; 
Evans  v.  Young,  10  Colo.  316;  Mills 
V.  Matthews,  7  Md.  315;  Gaskill  v. 
Trainer,  3   Cal.  334;  Leibj'  v.  Wilson, 

40  Pa.  St.  63;  Hopper  w.  Childs,  43  Pa. 
St.  310;  McCarty  v.  Burnet,  84  Ind. 
23;  Robinson's  Appeal,  62  Pa.  St.  405; 
Gould  V.  Wise,  18  Nev.  253;  Nordyke  & 
Marmon  Co.  v.  Hawkeye  Woolen  Mills 
Co.,  53  Iowa  521;  Benjamin  v.  Wilson, 
34  Minn.  517;  Judson  v.  Stephens,  75 
111.  255;  Woodward  v.  Leiby,  36  Pa. 
St.  437;  Engfer  v.  Roemer,  71  Wis.  il; 
West  Coast  Lumber  Co.  v.  New  Kirk 
80  Cal.  275. 

Compare  Haworth  v.  Wallace,  14 
Pa.  St.  118;  Schenley's  Appeal,  70  Pa. 
St.  gS;  overruling  Anshutz  v.  Mc- 
Clelland, 5  Watts  (Pa.)  487;  Hancock's 
Appeal,  115  Pa.  St.  i. 

A   lessee  or  tenant  for  life  or  years 
has  such  an  interest  in  the  land  for  the 
time  being  that  unless  the  contrary  in- 
tention is   expressed  in  the  statute  au- 
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lessee  in  that  of  the  owner  of  the  fee  will  not  destroy  the  previous 
lien.* 

(a)  Extent  of  Lien. — A  mechanics'  lien  may  attach  to  the  lease- 
hold estate,  including  the  buildings,  fixtures  and  machinery  placed 
upon  the  real  estate  by  the  tenant,  although  the  tenant  may  have 
the  right  and  privilege  of  removing  such  buildings,  fixtures  and 
machinery  from  the  leased  premises.^     And  the  lessee  may  by  a 


thorizing  the  lien  he  is  deemed  the 
"owner"  to  the  extent  of  that  interest. 
Rutler  V.  Rivers,  4  R.  I.  38;  Choteau  v. 
Thompson,  2  Ohio  St.  114;  Alley  v. 
Lanier,  i  Coldw.  (Tenn.)  540;  Barber 
V.  Reynolds,  33  Cal.  497;  Ombony  v. 
Jones,"  19  N.  Y.  234;  Dutro  v.  Wilson, 
4  Ohio  St.  loi;  Montandon  v.  Deas,  14 
Ala.  33;  Littlejohn  v.  Millirons,  7  Ind. 
125.  Compare  Gaule  v.  Bilyeau,  25 
Pa.  St.  521;  Scheuley's  Appeal,  70  Pa. 
St.  98. 

Work  done  under  a  contract  is  the 
subject  of  a  lien  against  leasehold 
premises  under  the  act  7th  March, 
187^  (P.  L.  219.)  Vandegrift's  Appeal, 
83  Pa.  St.  126. 

Sections  2  and  4  of  Mo.  Gen.  Stat. 
1865,  ch.  195,  relating  to  mechanics' 
liens,  extend  the  lien  to  a. building 
erected  by  a  tenant  upon  leased  prem- 
ises with  power  of  removal,  but  not  to 
engines  and  boilers  erected  by  him 
thereon.  The  term  "improvement,"  as 
used  in  the  act,  is  synonymous  with 
"building,"  and  does  not  include  en- 
gines and  boilers.  Collins  v.  Mott,  41; 
Mo.  100.  See  Robson's  Appeal,  62  Pa. 
St.  405. 

A  leasehold  estate  consisting  of  a 
right  to  persons,  their  heirs  and  assigns, 
to  bore  or  mine  for  ore,  etc.,  for  twenty 
years,  is  subject  to  the  Pennsylvania 
special  lien  law  of  April  8th,  1868,  re- 
lating to  liens  for  construction  or  repair 
of  engines,  derricks,  etc.,  on  leaseholds. 
McElwaine  v.  Brown  (Pa.),  9  Cent. 
789;  II  Atl.  453;  Thomas  v.  Smith,  42 
Pa.  St.  68. 

In  Kentucky,  a  material-man  has  a 
lien  on  the  interest  of  a  lessee  of  a 
house,  for  materials  furnished  for  the 
house,  though  part  of  the  materials  be 
used,  or  part  of  the  buildings  leased 
from  diiferent  landlords.  Laviolette  v. 
Redding,  4  B.  Mon.  (Ky.)  81. 

In  Pennsylvania,  under  the  act  8th 
April,  186S  (P.  L.  752),  no  lien  at- 
taches, unless  the  tenant  hold  under  a 
■written  lease  at  the  time  of  the  erection 
of  the  improvements.  Dame's  Appeal, 
62  Pa.  St.  417.  See  Newell  v.  Haworth, 
66  Pa.  St.  363. 
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Rents  of  the  premises,  accruing  after 
the  lien  attached  and  rightfully  re- 
ceived by  the  administrator  of  the 
mortgagor,  may  be  subjected  to  the 
lien.     Hoover  v.  Wheeler,  23  Miss.  314. 

Public  Hall. — A  mechanics'  lien  can 
be  filed  against  a  market  house  and 
public  hall  erected  by  a  lessee  on  his 
leasehold.  Mountain  City  etc.  Assoc. 
V.  Kearns,  103  Pa.  St.  403. 

1.  Gaskill  V.  Trainer,  3  Cal.  334; 
Dobschultz  V.  HoUiday,  82  111.  371 ; 
Evans  v.  Young,  10  Cal.  316;  Rush  v. 
Perot,  12  Phila.  (P^.)  175;  Wainwright 
V.  Barcley,  12  Phila.  (Pa.;  221;  Otis  v. 
Dodd,  24  Hun  fN.  Y.)  538;  Gaskill  v. 
Moore,  4  Cal.  233.  Compare  Cornell 
V.  Barney,  26  Hun  (N.  Y.)  134. 

The  lien  affects  nothing  more  than 
the  interest  which  the  lessee  acquired 
in  the  premises,  and  if  the  account  ac- 
crues before  the  owner  of  the  freehold 
regains  possession,  the  estate  of  the 
lessee  is  effectually  bound  by  it,  and  the 
owner  must  pay  the  debt  and  thus  ex- 
tinguish the  lien,  or  if  the  property  is 
sold  under  the  provisions  of  the  act,  ac- 
cept the  purchaser  as  a  tenant  for  the 
remainder  of  the  term.  Koenig  v. 
Mueller,  39  Mo.  165. 

Where  a  mechanics'  lien  was  filed 
against  the  leasehold  interest  of  a  ten- 
ant who  had  erected  a  building  on  the 
premises,  upon  the  purchase  of  such 
interest  .by  the  lessor  the  entire  estate 
became  subject  to  the  lien,  the  lease- 
hold estate  being  of  much  greater  value 
than  the  amount  of  the  lien,  and  no 
equitable  consideration  existing  to  pre- 
vent an  absolute  merger  from  taking 
place.  Evans  v.  Young,  10  Colo.  316. 

2.  Hathaway  v.  Davis  &  Rankin,  32 
Kan.  693;  Long  v.  McLanahan,  103 
Pa.  St.  537;  McGreary  v.  Osborne,  9 
Cal.  119. 

Sections  i  and  4,  Wagner's  Statutes 
(Mo.),  pp.  907,  908  (R.  S.  1879,  \\ 
3172,  3175,)  concerning  mechanics' 
liens,  while  they  extended  the  lien  to  a 
building  or  improvement,  the  latter 
term  being  synonymous  with  the  for- 
mer, erected  by  a  tenant  upon  leased 
premises  with  power  of  removal,  did 
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mechanics'  lien  bind  his  interest  to  the  extent  of  his  unexpired 
term,  but  he  cannot  so  bind  the  revision, ^  Nor  does  the  lien 
give  him  the  right  to  remove  the  building.^ 

ip)  Interests  of  Lessor. — The  lessee  cannot  bind  the  interests  of 
his  lessor  by  a  mechanics'  lien  upon  the  property  vi^ithout  the 
lessor  has  by  some  act  made  his  estate  liable,*  This  is  also  the 
rule  where  improvements  are  made  by  the  under  tenant  of  the 
lessee.*  When  the  lessee  reacts  a  building  for  his  own  benefit 
the  lien  does  not  bind  lessor's  interest.^  But  where  a  lessor  agrees 
to  pay  to  the  lessee  a  gross  sum  towards  the  erection  of  a  house 


not  extend  it  to  engines,  boilers  and 
machinery  erected  by  hira  thereon,  un- 
less the  same  were  used  in  the  construc- 
tion of  the  building,  or  improvement, 
or  were  afterward  connected  therewith 
and  became  a  part  of  the  building  itself 
for  some  permanent  object,  so  as  to  go 
and  pass  with  it  as  a  constituent  part 
thereof.  Richardson  v.  Koch,  8i  Mo. 
264. 

1.  Harman  v.  Allen,  11  Ga.  45. 

A  mechanics'  lien  for  labor  performed 
upon  a  building  for  a  tenant  for  years, 
must  necessarillj-  be  subject  to  the 
rights  of  the  reversioner.  Kirk  v. 
Taliaferro,  16  Miss.  754. 

2.  Dutro  V.  Wilson,  4  Ohio    St.   loi. 

3.  Barclay  v.  Wainwright,  86  Pa.  St. 
191;  McMahon  t).  Vickery,  4  Mo.  App. 
225;  Burkitt  V.  Harper,  79  N.  Y.  273; 
Knapp  V.  Brown,  45  N.  Y.  207;  Conli- 
lin  V.  Bauer,  62  N.  Y.  620;  Muldoon  v. 
Pitt,  54  N.  Y.  269;  Hart  v.  Windsor,  12 
M.  &  W.  68;  Wilkerson  v.  Rust,  37 
Ind.  172;  Johnson  v.  Dewey,  36  Cal. 
623;  Mills  V.  Matthews,  7  Md.  315; 
Cornell  v.  Barney,  94  N.  Y.  394;  Otis  v. 
Dodd,  90  N.  Y.  336;  Mumford  v. 
Brown,  6  Cow.  (N.  Y.)  475;  Sherwood 
V.  Seaman,  2  Bosw.  (N.  Y.)  127;  How- 
ard V.  Doolittle,  3  Duer  (N.  Y.)  464; 
Post  V.  Vetter,  2  E.  D.  Smith  (N.  Y.) 
248;  Judson  V.  Stephens,  75  111.  255; 
Conant  v.  Brackett,  112  Mass.  18. 

The  plaintiff  filed  a  mechanics'  lien 
upon  certain  premises  leased  for  a  term 
of  years  to  the  defendant  B,  by  the  de- 
fendant J,  bj'  which  lease  the  defendant 
B  covenanted  to  make  certain  altera- 
tions, which  alterations  were  made  by 
B,  and  to  secure  the  payment  of  which 
this  lien  was  filed.  In  an  action  brought 
to  foreclose  the  lien  the  referee  gave 
judgment  for  the  plaintift  against  B 
and  dismissed  the  complaint  as  to  J. 
Plaintiff  appealed.  Held,  that  the 
complaint  was  properlj'  dismissed  as 
to  the  defendant  J.  Knapp  v.  Brown, 
45  N.  Y.  207. 


Where  the  owners  of  certain  lands 
leased  the  same  for  a  term  of  3'ears,  the 
lessees  covenanting  to  erect  certain 
buildings  and  structures  thereon,  which 
at  the  expiration  of  the  lease  should 
become  the  property  of  the  owners, 
and  where  the  plaintiff,  under  a  con- 
tract with  the  lessee,  erected  the  build- 
ings and  structures  specified,  and  filed 
the  notice  required  to  effect  a  lien,  held 
that  he  thereby  acquired  a  valid  lien  as 
against  the  owners  for  the  balance  due 
him.     Otis  v.  Dodd,  90  N.  Y.  336. 

Where  a  tenant  contracts  for  the 
erection  of  a  building,  etc.,  without  the 
knowledge  and  approval  of  the  landlord, 
this  will  not  give  the  workman  any  lien 
upon  the  title  of  the  landlord.  The  in- 
terest of  the  tenant  alone  should  be  de- 
creed to  be  sold,  and  it  is  error  to  order 
the  sale  of  the  landlord's  title.  Judson 
V.  Stephens,  75  111.  255. 

The  lessee  of  a  hotel  property  for 
five  years  covenanted,  inter  alia,  to 
make  all  necessary  repairs,  to  make  no 
alterations  or  improvements  without 
the  lessor's  consent,  and  further,  to 
leave  all  alterations  and  improvements 
at  the  expiration  of  the  term  for  the 
lessor's  benefit.  The  rent  was  to  be 
$2,000  for  the  first  year;  $2,500  for  each 
of  the  ensuing  three  years,  and  $3,000 
for  the  last  year.  The  lessee  made  cer- 
tain repairs  for  which  a  mechanics' 
claim  was  filed.  Held,  that  the  terms 
of  the  lease  indicated  no  intention  that 
the  expense  of  said  repairs  was  to  be 
borne  by  the  lessor,  but  that  on  the 
contrary  they  were  to  be  exclusively  at 
the  expense  of  the  lessee,  and  that 
therefore  the  lien  filed  was  not  author- 
ized by  the  provisions  of  the  act  of 
August  1st,  1S68  (Pamph.  L.  1168),  and 
should  be  stricken  off.  Boteler  v. 
Espen,  99  Pa.  St.  313. 

4.  Francis     v.    Sayles,     loi     Mass. 

5.  Johnson  v.  Dewey,  36  Cal, 
623. 
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What  Subject  to  Lien.        MECHANICS'   LIENS. 


Leasehold  Estates- 


upon  the  land,  the  estate  of  the  lessor  is  bound  by  the  mechanics' 
lien.i 

Where  neither  lessor  nor  lessee  have  any  title  of  record,  it  is 
the  duty  of  the  material-man  to  enquire  into  the  title  of  the  lessee, 
and  he  is  regarded  as  having  constructive  notice  of  a  claim  by  the 
lessor  for  advances.^ 

{c)  Consent  of  Lessor. — The  lessor  may  subject  his  estate  to  a 
mechanics'  lien  for  repairs  contracted  for  by  the  tenant  by  con- 
sent,3  which  is  required  in  some  of  the  States  to  be  in  writing* 
The  written  consent  which,  under  the  lien  law,  will  bind  the  land 
of  the  owner  for  repairs  contracted  for  by  the  tenant,  must  be 
absolute  in  its  terms.^ 


1.  Woodward  %>.  Leiby,  36  Pa.  St. 
437;  Leibj  V.  Wilson,  40  Pa.  St.  63; 
lifopper  V.  Childs,  43  Pa.  St.  310;  S.  P. 
Fisher  -'.  Rush,  71  Pa.  St.  40;  s.  c,  8 
Phila.  44;  Rusti  v.  Perot,  34  Leg,  Int. 
(Pa.)  58. 

•A  contract,  whereby  the  owner  of 
the  land  leases  it  for  a  term  of  years, 
the  lessee  stipulating  to  erect  thereon  a 
building,  which  is  to  be  paid  for  in  part 
by  the  lessor  when  completed  and  the 
balance  out  of  the  profits  of  the  land, 
although  as  between  the  parties  to  it  an 
improvement  lease,  yet  as  to  me- 
chanics and  material-men  it  is  a  con- 
tract for  the  erection  of  the  building; 
and  the  estate  of  the  lessor  is  hound  by 
a  mechanics'  lien  for  work  done  or  ma- 
terials furnished.  Leiby  f.  Wilson,  40 
Pa.  St.  63. 

Materials  were  furnished  by  plaintiff, 
under  a  contract  with  a  lessee,  for  a 
building  in  process  of  construction  hy 
the  latter,  in  pursuance  of  provisions  in 
his  lease,  by  "which  he  covenanted  to 
erect  a  building  on  the  demised  prem- 
ises of  at  least  a  specified  value.  The 
lessor  covenanted  to  loan  a  specified 
sum  as  the  building  advanced,  to  be 
secured  bj'  mortgage  on  the  lessee's  in- 
terest. The  building,  at  the  end  of  the 
last  of  certain  renewals  provided  for, 
or  sooner  in  case  the  lessee  failed  to 
perform  his  covenants,  was  to  revert  to 
and  become  the  propertj'  of  the  lessor. 
In  an  action  to  foreclose  an  alleged 
mechanics'  lien,  held,  in  the  absence  of 
evidence  that  the  lessor  had  some  con- 
nection with  plaintiff's  contract,  plain- 
tiff was  not  entitled  to  have  or  enforce 
a  lien  against  the  interest  of  the  lessor 
in  the  land  or  building,  but  only 
against  that  of  the  lessee.  Cornell  v. 
Barne3',  94  N.  Y.  394. 

2.  Mills  t).  Matthews,  7  Md.  315. 

3.  Muldoon    v.   Pitt,    54  N.  Y.    269; 


Strong  V.  Van  Deursen,  23  N.  J.  Eq. 
369;  Young  V.  Wilson,  44  N.  J.  L.  157; 
Judson  r;.  Stephens,  75  111.  255;  Lynam 
V.  King.  9  Ind.  3. 

In  California,  ifthe  owner  knows  that 
work  is  being  done  by  lessee  and  does 
not  disaffirm  responsibility,  his  estate  in 
the  premises  is  bound.  And  knowl- 
edge of  such  work  by  the  president  of  a 
corporation  which  is  lessor  is  knowledge 
of  the  corporation.  Phelps  v.  Max- 
well's Creek  Gold  Min.  Co.,  49  Cal. 
336;  Lothian  v.  Wood,  55  Cal.  159. 
But  mere  presence  of  director  of  a 
corporation  when  buildings  are  erected 
by  its  lessee  is  not  such  notice  to  the 
corporation  as  requires  disaffirmance. 
Lothian  v.  Wood,  55  Cal.  159. 

In  New  Tork,  where  part  of  the  con- 
sideration of  the  lease  of  certain  prem- 
ises by  the  owners  was  that  improve- 
ments built  thereon  should  revert  to 
them,  and  they  saw  the  building  from 
time  to  time  while  it  was  being  erected, 
held,  that  this  was  a  permission  within 
N.  Y.  Laws  1862,  en.  478,  §  i,  and  that 
the  lien  was  enfotceable  against  the 
land.  Burkttt  v.  Harper,  79  N.  Y.  273. 

4.  Hervey  v.  Gay,  42  N.  J.  L.  16S; 
Currier  v.  Curamings,  40  N.  J.  Eq.  14^. 

6.  Hervey  v.  Gay,  42  N.  J.  L.  168; 
Macintosh  v.  Thurston,  35  N,  J,  Eq. 
242;  Strong  V.  Van  Deursen,  23  N,J. 
Eq.  369.  See  Cornell  v.  Barney,  26 
Hun  (N.  Y.)  134;  Otis  v.  Dodd,  24 
Hun  (N.  Y.)  53S, 

In  Amos  v.  Clare,  9  Phila.  (Pa.)  3c, 
where  a  lease  provided  that  the  tenant 
should  repair  the  premises  at  his  own 
expense,  and  make  alterations  to  fit  the 
same  for  a  hotel,  it  was  held  to  be  a 
sufficient  consent  in  writing  to  enable 
the  latter  to  bind  the  premises  for  work 
and  materials  for  the  alterations. 

Whether  the  insertion  of  a  clause  in 
a  lease  authorizing  the  making  of  al- 
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Leasehold  Estates. 


(d)  Volunta")/  Surrender  of  Leased  Premises. — A  voluntary  sur- 
render b>  a  lesij^-  of  the  leased  premises  to  his  landlord,  before 
the  expiration  of  his  lease,  cannot  affect  a  mechanics'  lien  upon 
the  leasehold  estate  which  attached  whilst  the  lessee  was  the 
owner,'  and  in  such  case,  if  the  owner  of  the  fee  should  neglect 
to  discharge  the  lien  upon  the  consummation  of  a  sale  under  the 
G:ii'ee  establishing  it,  he  would  be  compelled  to  accept  another 
tenant.^  Where  the  lien  attaches  to  a  leasehold  interest,  it  is 
subject  to  all  the  conditions  of  the  lease;  and  where  the  lease  has 
been  forfeited,  the  holder  of  the  lien  must  pay  to  the  lessor  "all 
arrears  of  rent,  or  other  money,  interest  and  costs  due  under  the 
lease,"  before  he  can  acquire  the  rights  of  the  lessee  thereunder, 
even  by  purchase.^ 

(e)  Fixtures. — Although  by  terms  of  a  lease  the  lessee  has  the 
privilege  of  removing  all  machinery  and  fixtures  placed  upon  the 
leased  premises,  yet  machinery  and  fixtures  attached  to  the  soil 
are  a  part  of  the  estate  itself  until  severed  and  a  mechanic  or 
material-man  who,  under  a  contract  with  the  lessee  furnishes  such 
machinery  and  fixtures  is  entitled  to  a  mechanics'  lien  against  the 
estate.* 


terations  and  improvements  bj'  the 
lessee  constitutes  such  a  written  con- 
sent on  the  part  of  the  lessor  as  to 
authorize  the  filing  of  a  mechanics' 
Aen  against  the  premises  for  such 
alterations  or  improvements  under  the 
provisions  of  the  Pennsylvania  act  of 
August  1st,  i86S  (Pamph.  L.  ii6S),  de- 
pends upon  the  question  whether  the 
cost  of  such  alterations  or  improve- 
ments is  to  be  borne  hy  the  lessor  or 
the  lessee.  If  by  the  former,  the  con- 
sent is  sufficient  to  authorize  the  filing 
of  such  a  lien.  If  by  the  latter,  it  is 
not.     Boteler  v.  Espen,  99  Pa.  St.  313. 

1.  Gaskill  V.  Trainer,  3  Cal.  334,  335; 
Gaskill  V.  Moore,  4  Cal.  233;  Dob- 
schuetz  V.  Holliday,  82  111.  371. 

Under  an  agreement  with  one  en- 
gaged in  manufacturing  on  premises  of 
which  he  had  a  lease  for  two  vears,  a 
mechanic  furnished  and  attached  to  the 
manufactory  certain  machinery  to  be 
used  in  the  prosecution  of  the  busi- 
ness; after  which  the  tenant  made  a 
general  assignment  of  his  property'  for 
the  benefit  of  his  creditoi's.  Held,  that 
this  did  not  interfere  with  the  right  of 
the  mechanic  to  perfect  a  mechanics' 
lien  under  the  act  of  1843  (i  S.  &  C. 
833);  and  that  the  lien  will  extend  to 
such  machinery.  Hart  v.  Globe  Iron 
Works,  37  Ohio  St.  75. 

2.  Dobschultz  v.  Holliday,  82  111.  375. 

3.  Rothe  V.  Bellingrath,  71  Ala.  55; 
Gaskill  V.  Trainer,  3  Cal.  334. 


4.  Dobschultz  v.  Holliday,  82  111. 
371,  372.  See  Church  v.  Griffith,  g  Pa. 
St.  117;  McGreary  t'.  Osborne,  9  Cal. 
119;  Robinson's  Appeal,  62  Pa.  St. 
405. 

Fixtures  erected  by  a  lessee  for  years, 
with  the  right  of  removal  at  the  end  of 
his  term,  are  not  the  subject  of  a  me- 
chanics' lien.  White's  Appeal,  10  Pa. 
St.  252.  See  Purd.  Dig.  (loth  ed.) 
1029.  Compare  Collins  v.  Mott,  45 
Mo.   100. 

The  special  act  relating  to  St.  Louis 
countv.  Mo.,  acts  1857-8,  gives  a  lien  to 
mechanics  and  others  upon  leasehold 
property  for  work  done  and  materials 
furnished;  but  if  tlie  improveinents  or 
additions  to  the  premises  are  such  as 
the  lessee  would  be  permitted  to  remove 
at  the  end  of  his  term,  they  are  not  im- 
provements within  the  meaning  of  the 
act,  and  are  not  the  subjects  of  a  lien. 
Koenig  v.  Mueller,  39  Mo.  165, 

A  contract  whereby  a  building  for  a 
shingle  machine  was  to  be  erected  by  a 
lessee  and  emplo3'ee  of  a  firm  upon 
their  land,  they  furnishing  the  lumber 
and  water  power,  and  leasing  the  ma- 
chine and  fixtures,  both  building  and 
machine  to  be  restored  to  them  in  good 
order  when  a  specified  number  of 
shingles  have  been  manufactu'-=d  and 
paid  for  by  him  at  a  rate  mentioned,  is 
an  improvement  lease,  and  the  building 
is  subject  to  a  mechanics'  lien  for 
work  and  labor  done  by  the  persons 
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Tenancy  at  Will. 


furnishing  ma- 


(/)  Creditors  of  the  Lessee. — Buildings  and  fixtures,  erected  by 
a  lessee  for  years,  for  the  purposes  of  trade,  are  not  the  subject 
of  a  mechanics'  lien  in  favor  of  creditors  of  the  lessee. ^ 

{g')  Sale  of  Leased  Premises. — The  purchaser  of  property  on 
demised  premises,  sold  under  execution  to  satisfy  a  mechanics' 
lien,  succeeds  to  no  greater  interest  in,  or  higher  rights  to  it,  then 
the  lessee  possessed,;  and  if  the  lessee's  right  of  removal  were 
conditional  or  limited,  the  purchaser's  will  be  so  likewise.^ 

(Ji)  Buildings  Erected  by  Subtenant. — A  person 
terials  for  a  building  erected  by  a  subtenant  on  the  premises 
leased,  with  the  consent  of  the  landlord,  and  the  subtenant  claim- 
ing a  right  to  remove  the  same  when  he  shall  cease  to  occupy  the 
premises,  may,  maintain  proceedings  against  such  subtenant  as 
owner  of  the  building.^ 

5.  Tenancy  at  Will. — The  mechanics'  lien  may  exist  upon  a 
building  erected  by  a  tenant  at  will,  which  such  tenant  has  the 
right  as  against  his  landlord  to  remove.* 

6.  Reversionary  Estates. — The  interest  of  a  remainder  man  in  a 
building,  or  reversioner  under  a  postnuptial  marriage  settlement, 
is  bound  by  the  mechanics'  lien.^  - 

7.  Homesteads. — A  mechanics'  lien  will  attach  to  a  homestead 
in  some  of  the  States.® 

8.  Corporations. — A  corporation  may  acquire  a  lien  for  materials 
furnished.'''     And  it  may  be  subjected  to  a  mechanics'  lien.^ 


employed    by   the   lessee   to    build    it. 
Hopper  V.  Childs,  43  Pa.  St.  310. 

A  railroad  constructed  by  a  lessee  for 
mining  coal  in  the  slope  of  a  mine  is 
not  an  improvement  or  iixture  to  which 
a  mechanics'  lien  will  attach  under  the 
act.     Esterley's  Appeal,  54  Pa.  St.  ig2. 

1.  Church  V.  Griffith,  9  Pa.  St.  ny. 

2.  Oswold  V.  Buckholz,  13  Iowa  (5 
With.)  506. 

3.  Ombony  v.  Jones,  21  Barb.  (N.Y.) 
520. 

4.  Ombon}'  v.  Jones,  19  N.  Y.  (5 
Smith)  234. 

Under  the  local  mechanics'  lien  act 
of  St.  Louis  county,  February  24th, 
1843,  mechanics  have  no  lien  for  work 
done  on  a  building  where  the  person 
with  whom  the  contract  was  made  is 
only  a  tenant  at  will.  Squires  v. 
Fithian,  27  Mo.  134. 

5.  Savoy  v.  Jones,  2  Rawle  (Pa.)  343. 

6.  Kansas  Lumber  Co.  v.  Jones.  32 
Kan.  195;  Gullidge  v.  Predd}',  32  Ark. 
433;  Pope  V.  Graham,  44  Tex.  ig6; 
Murray  v.  Ropley,  30  Ark.  568.  Com- 
pare Richards  v.  Sliear,  70  Cal.  187. 

In  Arkansas,  a  homestead  was  not 
exempt  under  the  constitution  of  1868 
from  the  mechanics'  lien  for  the  value 
of  lumber   furnished   by  the  manufac- 


turer from  his  saw  mill  for  the  improve- 
ment of  the  homestead.  Gulledge  v. 
Preddy,  32  Ark.  433;  Murray  v.  Rop- 
lej',  30  Ark.  568. 

In  Montana,  the  Comp.  St.,  §  322, 
exempts  homesteads  from  forced  sale 
on  execution,  or  any  other  iinal  process 
,  from  a  court.  Section  323  provides 
that  such  exemption  "shall  not  affect 
any  laborer's  or  mechanic's  lien." 
Held,  that  a  homestead  is  not  exempt 
from  a  lien  of  a  plasterer  who  performs 
work  and  labor  in  plastering  a  building, 
and  in  setting  a  mantel  therein.  Mer- 
rigan'f .  English  ( Mont.),  22  Pac.  Rep. 454. 

In  Tennessee,  a  mechanics'  lien  may 
be  enforced  against  an  estate  of  home- 
stead. Thompson  v.  Wickersham,  9 
Baxt.  (Tenn.)  216. 

In  Texas,  a  mechanics'  lien  will  not 
attach  to  a  homestead  unless  the  con- 
tract is  in  writing.  Huft'  v.  Clark,  59 
Tex.  347;  Campbell  v.  Fields,  35  Tex. 
751.    See  Pope  v.  Graham,  44  Tex.  ig6. 

The  right  to  enforce  a  mechanics' 
lien  is  not  restricted  to  the  original  con- 
tractor or  his  assignee.  FuUenwider 
V.   Longmoor,  73  Tex.  480. 

7.  Fagan  v.  Boyle  Ice  Machine  Co., 
65 Tex. 324;  Doane-y.  Clinton, 2  Utah 417. 

8.  Phelps  V.  M.  C.  G.  M.  Co.,  49  Cal. 
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(«)  County  Property. — In  Iowa,  a  mechanics'  lien  cannot  be  en- 
forced against  the  property  of  a  county,  nor  can  the  processes  of 
the  mechanics'  hen  law  be  used  to  subject  the  indebtedness  of 
the  county  to  a  contractor  for  the  payment  of  a  debt  owing  by 
him  to  a  subcontractor.^ 

9.  Railroads. — The  ordinary  mechanics'  lien  laws  giving  liens 
upon  buildings  and  improvements  generally  are  not  to  be  con- 
strued as  authorizing  the  filing  of  liens  against  the  track  or 
bridges  of  a  railroad  company.'*  Such  laws,  however,  seem  to 
embrace  and  apply  to  the  station  buildings.^  Where  the  statutes 
give  the  right  to  file  mechanics'  liens  against  railroads  they  are 
liberally  construed.*     They  apply  as  well  to   the  construction  of 


337;  Fuquay  x'.  Stickney,  41  Cal.  5S3; 
Weaver  v.  Sheeler,  124  Pa.  St.  473. 

A  statutory  right  of  action  against  a 
corporation  for  labor  done  and  materi- 
als furnished  follows  the  assignment  of 
the  claim;  otherwise,  it  would  be  deter- 
mined by  the  claimant's  death,  and  per- 
haps by  his  insolvency.  Chicago  etc. 
R.  Co.  V.  Sturgis,  44  Mich.  53S. 

Municipal  Corporation. — In  the  ab- 
sence of  any  express  statutory  author- 
ity, a  mechanics'  lien  cannot  be  en- 
forced against  the  real  estate  of  a 
municipal  corporation  held  for  public 
•  use.  Leonard  v.  Brooklyn,  71  N. 
Y.  4g8.  See  Foster  v.  Fowler,  60 
Pa.  St.  27. 

1.  Breneman  v.  Harve3',  70  Iowa  479. 

2.  Dunn  v.  North  Missouri  R.  Co., 
24  Mo.  493;  Graham  v.  Mt.  Sterling 
Coal  Road  Co.,  14  Bush  (Ky.)  425; 
Rutherford  v.  Cincinnati  etc.  R.  Co.,  35 
Ohio  bt.  559;  Tyler  Tap  R.  Co.  v. 
Driscol,  52  Tex.  13;  Central  etc.  R. 
Co.  V.  Hennings,  52  Tex.  466;  Comrars. 
of  Buncombe  Co.  t'.Tommey,  115  U.  S. 
122;  s.  c,  20  Am.  &  Eng.  R.  Cas.  495; 
La  Crosse  etc.  R.  Co.  v.  Vanderpool, 
II  Wis.  iig;  Esterley's  Appeal,  54  Pa. 
St.  192. 

The  statutes  of  North  Carolina  of 
March  2Sth,  1870,  and  March  ist,  1873, 
the  first  giving  a  lien  to  mechanics  and 
laborers  in  certain  cases,  and  the  other 
regulating  sales  under  mortgages  given 
by  corporations,  do  not  give  to  those  per- 
forming labor  and  furnishing  materials 
in  the  construction  of  railroads,  a  lien 
upon  the  property'  and  franchises  of  the 
corporation  owning  and  operating  such 
roads.  Commrs.  v.  Tomme}',  115  U. 
S.  122;  s.  c,  20  Am.  &  Eng.  R.  Cas. 
495.  See  New  Castle  N.  R.  Co.  v. 
Simpson,  26  Fed.  Rep.  133. 

Bridges. — In  Ohio  and  Wisconsin  a 
railroad  bridge  is  within  the  mechanics' 


lien  law.  Smith  Bridge  Co.  v.  Bow- 
man, 41  Ohio  St.  37;  Hill  V.  La  Crosse 
etc.  R.  Co.,  II  Wis.  214;  Purtell  v. 
Chicago  Forge  &  Bolt  Co.,  39  Am.  & 
Eng.  R.  Cas.  242.  But  see  Rutherford 
V.  Cincinnati  etc.  R.  Co.,  35  Ohio  St. 
559;  La  Crosse  v.  Vanderpool,  11  Wis. 
119;  Dunn  V.  North  Mo.  R.  Co.,  .4  Mo. 

493- 

A  contract  providing  for  the  build- 
ing of  all  of  the  bridges  upon  the  line 
of  a  railroad  between  two  specified 
points,  the  number  of  bridges  not  be- 
ing specified,  is  held  to  be  an  entire 
contract  for  the  purpose  of  obtaining  a 
lien  under  the  statute.  Smith  Bridge 
Co.  ti.  Bowman,  41  Ohio  St.  37. 

Engine  House  and  Turn  TaMe. — A 
mechanics'  lien  does  not  attach  upon 
an  engine  house  and  turn  table  built 
for  a  railway  company,  and  confessedly 
necessary  for  the  proper  working  of  a 
railway;  and  that  such  engine  house 
and  turn  table,  and  the  land  whereon 
they  are  erected,  cannot  be  sold  under 
a  proceeding  for  the  purpose  of  enforc- 
ing payment  of  a  mechanics'  lien. 
King  V.  Alford  (Ont.),  9  Ch.  Div.  643;. 
o.  c,  24  Am.  &  Eng.  R.  Cas.  331 ;  Breeze 
V.  Midland  R.  Co.,  26  Gr.  225. 

3.  Botsford  v.  New  Haven  etc.  R. 
Co.,  41  Conn.  454;  Hill  v.  La  Crosse 
etc.  R.  Co.,  II  Wis.  214;  Mcllvain  v. 
Hestonville  etc.  R.  Co.,  5  Phila.  (Pa.) 
13;  Evans  v.  R.  Co.,  11  Pitts.  L.  J. 
(Pa.)  4. 

Coal  cars  are  not  such  machines  as 
are  subject  to  the  mechanics'  lien, 
within  the  meaning  of  the  act  of  1838,. 
ch.  205,  and  the  act  of  1845,  ch.  176,  in 
extension  of  the  former.  New  England 
etc.  Co.  V.  Baltimore  etc.  R.  Co.,  11 
Md.  81. 

4.  Basshor  v.  Baltimore  etc.  R.  Co., 
61;  Md.  99;  Texas  etc.  R.  Co.  v.  Orman 
(isr.  Mex.),  9  Pac.  Rep.  253;   R.  Co.  v. 
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side  tracks  and  bridges  as  that  of  the  main  line.'^  A  statute 
authoriiing  in  general  terms  the  filing  of  mechanics'  liens  against 
railroads  extends  to  street  railroads.^  Though  the  mechanics' 
lien  law  is  liberally  construed,  the  courts  have  no  power  to  extend 
it  to  cases  beyond  the  obvious  designs  and  plain  requirements  of 
the  statute.  The  law  extends  in  favor  of  mechanics  and  ma- 
terial-men only  to  such  labor  and  materials  as  ordinarily  enter 
into  or  are  used  in  the  construction,  and  which  are  fairly  within 
the  express  or  implied  terms  of  the  contract  between  the  owner 
and  the  contractor.^ 


Cronin,  38  Ohio  St.  122,  127;  Earnest). 
Thompson,  2  Swan  (Tenn.)  313;  Schu- 
lenburg  v.  Memphis  etc.  R.  Co.,  67  Mo. 
442. 

The  word  "timber  in  the  statute  in- 
cludes railroad  ties.  Kollock  v.  Parcher, 
52  Wis,  393. 

Labor  Debts. — Under  an  act  giving 
right  of  action  for,  a  laborer  may  sue 
for  work  done  by  his  team  where  no 
right  arises  from  its  service  to  any 
other  person.  Chicago  etc.  R.  Co.  v. 
Sturgis,  44  Mich.  538;  6  Am.  &  Eng.  R. 
Gas.  619. 

1,  Missouri  etc.  R.  Co,  v.  Brown,  14 
Kan.  557;  Purtell  v.  Chicago  Forge  & 
Bolt  Co.,  74  Wis.  132, 

2,  St,  Louis  Bolt  &  Iron  Co.  t'.  Don- 
ahoe,  3  Mo.  App.  559. 

3,  Basshor  v.  Baltimore  etc.  R.  Co., 
65  Md.  99.  See  Hart's  Appeal,  96  Pa. 
St.  355;  II  Am.  &  Eng.  R.  Cas.  516; 
Heltzell  V.  Chicago  etc.  R.  Co.,  70  Mo. 
315;  s.  t,,,  16  Am.  &  Eng.  R.  Cas.  619; 
Gordon  Hardware  Co.  ?'.  San  Fran- 
cisco etc.  R.  Co.  (Cal.),  23  Pac.  Rep. 
406;  Dudley  v.  Toledo  etc.  R.  Co.,  65 
Mich.  655;  30  Am.  &  Eng.  R.  Cas.  236; 
Central  Trust  Co.  v.  Texas  etc.  R.  Co., 
23  Fed.  Rep.  703;  Missouri  etc.  R.  Co. 
V.  Brown,  14  Kan.  557;  Knapp  v.  St. 
Louis  etc.  R.  Co.,  6  Mo.  App.  205; 
Willamette  etc.  Co.  v.  Remick,  1  Oreg. 
169.  Compare  Stewart  Chute  Lumber 
Co.  V.  Missouri  Pac.  R.  Co.  (Neb.),  39 
Am.  &  Eng.  R.  Cas.  566. 

In  Gordon  Hardware  Co.  v  San 
Francisco  etc.  R.  Co.  (Cal.),  22  Pac. 
Rep.  406,  Fox,  J.,  said:  "An  objection 
was  also  taken  on  the  ground  that  the 
description  of  the  materials  furnished 
was  too  indefinite  and  insufficient  to 
sustain  a  lien.  The  only  description  of 
the  materials  was  that  tfiey  consisted  of 
'nails,  spikes,  iron,  steel,  picks,  shovels, 
and  other  like  material.'  Tnis  is  alto- 
gether too  indefinite  and  uncertain  to 
sustain  a  lien,  and  especiall3'  since  it  Is 
conceded  to  be  the  law  that  a  lien   can 


only  be  maintained  for  the  material 
which  was  actually  used  in  the  work 
contracted  to  be  done.  We  understand 
that  to  mean,  in  a  case  like  this,  that 
which  became  by  its  use  a  part  of  the 
completed  work.  That  certainly  could 
not  include  tools  of  trade — 'picks, 
shovels,  and  other  like  material.'  And 
it  would  not  necessarily  include  any  of 
the  items  mentioned  in  the  claim.  As 
well  might  a  house  be  held  under  a  lien 
for  a  chest  of  carpenter's  tools  sold  to 
the  man  who  had  contracted  to  build  it 
as  a  railroad  for  picks  and  shovels  used 
by  a  contractor  in  grading  it,  or  for 
nails,  spikes,  iron,  steel,  and  other  like 
material  used  by  him  for  the  purpose  of 
erecting  temporary  habitations  and 
sheds  for  the  occupancy  of  his  men  and 
animals  while  engaged  in  the  work. 
These  objections  being  fatal  to  the 
claim  of  lien  as  offered  we  need  not 
consider  other  objections  which  were 
urged." 

Under  the  Michigan  "act  to  provide 
for  the  protection  of  laborers  and  per- 
sons furnishing  materials  for  the  con- 
struction and  repairing  of  railroads  in 
this  State,"  the  statute  applies  only  to 
manual  labor  or  personal  labor  em- 
ployed, and  does  not  extend  to  teams 
used  upon  the  work,  the  object  of  llie 
act  being,  as  expressed  in  the  title,  to 
protect  laborers.  Under  that  act  also, 
the  material  referred  to  is  such  material 
as  enters  into  the  construction  or  re- 
pairing of  the  railroad,  and  not  materi- 
als used  or  supplied  for  any  other  pur- 
pose. Feed  furnished  for  teams  em- 
ployed in  working  upon  the  road,  and 
clothing  or  board  of  men  so  employed, 
do  not  come  within  the  language  or 
meaning  of  the  act,  because  such  feed, 
board  and  clothing  are  not  used  in  con- 
structing or  repairing  the  railroad. 
Dudley  v.  Toledo  etc,  R.  Co.,  65  Mich. 
655;  30  Am.  &  Eng.  R.  Cas.  236! 

A  number  of  cases  seem  to  support 
the  view  that  the  material  supplied  must 
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have  gone  into  tiie  road  or  structure, 
and  lo  that  extent  added  to  its  value. 
Thus  bv  Missouri  Rev.  Stat.,  I)  3200,  it 
is  provided  that  "all  persons  who  shall 
do  anv  work  or  labor  in  constructing 
or  improving  the  roadbed,  rolling  stock, 
station  houses,  depots,  bridges  or  cul- 
verts of  an^  railroad  company  incor- 
porated under  the  laws  of  this  State,  or 
owning  or  operating  a  railroad  within 
this  State,  and  all  persons  who  shall 
furnish  ties,  fuel,  bridges  or  materials 
to  such  railroad  company  shall  have 
a  lien,"  etc.  In  construing 
this  statute,  it  was  held  that  notwith- 
standing the  use  of  the  word  "fuel  "  in 
addition  to  the  words  "  labor  and  ma- 
terial," the  statute  was  not  broad 
enou'^h  to  create  a  lien  for  lubricating 
oil  furnished  to  a  railroad,  and  that 
with  the  exception  of  fuel  the  lien 
created  must  be  confined  to  such  labor 
and  material  as  have  gone  into  the 
building  of  the  road  or  structure,  and  to 
that  extent  added  to  its  value.  Brewer, 
J.,  said:  "The  language  of  the  statute 
contains  the  word  'fuel,'  in  addition  to 
the  words  'labor  and  material;'  and  it 
is  claimed  that  the  use  of  the  word  'fuel' 
enlarges  the  meaning  of  the  word 
'material,'  and  makes  it  broad  enough 
to  cover  all  supplies  furnished.  But 
for  that  word  'fuel'  there  would  be  no 
question.  The  idea  which  underlies 
these  lien  statutes  is  that  because  the 
labor  and  material  have  gone  into  the 
building  of  the  road  or  structure,  and  to 
that  extent  added  to  its  value,  thprefore 
a  lien  for  Such  labor  and  material 
should  be  given  to  him  who  does  the 
one  and  furnishes  the  other. 

"Now,  fuel  does  not  go  into  the 
structure  ol  a  railroad;  neither  does 
coal  oil.  It  is  something  used  in  the 
runnmg  of  the  road;  a  part  of  the  sup- 
plies necessary  for  the  operation  of  the 
road,  but  n'othing  which  goes  into  the 
enduring  structure.  While  we  may  be 
compelled  lo  follow  the  language  of  the 
statute  and  gi\'e  for  the  fuel  furnished 
a  lien,  yet  I  think  in  the  construction 
of  these  statutes  we  should  start  from 
the  underlving  thought  of  giving 
security  to  him  who  adds  to  the  value 
of  the  road,  and  that  we  should  never 
carrv  the  statute  bevond  that,  unless 
imperatively  demanded  by  the  language 
used:  particularly,  as  Brother  Treat 
suggests,  when  it  would  operate  to  over- 
ride prior  mortgages.  So  that,  while 
that  word  'fuel'  is  in  there,  I  take  it  it  is 
not  fair  to  give  it  the  force  of  enlarging 
the     meaning     of     the    other    words, 


'material,'  etc.,  but  it  should  be  con- 
sidered as  a  new  term,  something  added 
by  the  legislature,  carrying  its  own 
weight,  but  giving  no  different  meaning 
to  the  word  'material'  from  that 
which  it  possessed  in  prior  statutes, 
and,  in  fact,  changing  the  statutes  only 
in  this  respect,  that  it  adds  a  certain 
specified  matter  for  which  a  lien  is 
given."  Central  Trust  Co.  7'.  Tex.  etc. 
R.  Co.,  23  Fed.  Rep.  703. 

In  Central  Trust  Co.  v.  Texas  etc.  R. 
Co.,  27  Fed.  Rep.  17S,  a  lien  w;is  claimed 
under  the  same  statute  for  scales, 
trucks,  letter- presses,  and  other  ma- 
terials of  a  similar  nature,  but  it  was 
held  upon  the  same  principle  iliat  no 
lien  was  conferred  therei'or.  Brewer, 
J.,  declared:  "  The  word  'matei'ial'  in  the 
railroad  lien  law  has  no  broader  or 
other  signification  than  in  oi'dinarv  lien 
laws,  and  in  them  it  is  unquestioned 
that  it  includes  only  those  things  which 
pass  into  the  permanent  structure." 

By  a  Kansas  statute  it  is  provided 
that  except  a  railroad  company  con- 
tracting for  the  construction  of  its  road, 
shall  take  from  the  person  contracting 
a  bond,  conditioned  that  suc'n  person 
shall  pay  ''all  laborers,  mechanics  and 
material-men.  and  persons  who  supply 
such  contractor  with  provisions  or 
goods  of  any  kind"  the  company  shall 
be  liable  to  the  per.ons  above  men- 
tioned for  these  debts.  Under  this 
statute,  laborers,  mechanics  and  ma- 
terial-men furnishing  Avork  or  materials 
in  the  construction  of  a  j-ailroad  are  so 
protected  that  they  may  recov-er  against 
the  obligors  on  the  bond  where  a  bond 
is  given  by  the  contractor  in  pursuance 
of  the  statute,  or  against  the  railroad 
company  where  no  bond  is  given,  for 
everything  furnished  bv  them  which 
goes  into  the  construction  of  the  rail- 
road whether  such  laborers,  mechanics 
or  material-men  are  employed  by  the 
contractor,  or  by  a  subcontractor,  or 
by  a  sub-subcontractor.  Mann  v.  Cor- 
rigan,  28  Kan.  194 ;  Missouri,  etc. 
R.  Co.  V.  Brown,  14  Kan.  z^^j.  But 
persons  furnishing  only  provisions  or 
goods  which  do  not  go  into  the  con- 
struction of  the  i^ilroad,  are  not  so  pro- 
tected unless  such  provisions  or  goods 
are  furnished  to  the  contractor  himself. 
Wells  V.  Mehl,  25  Kan.  205;  St.  Louis 
etc.  R.  Co.  V.  Ritz,  30  Kan.  30.  The 
statute  does  not  protect  any  person 
who  furnishes  any  kind  of  goods  when 
he  furnishes  them  only  to  a  subcon- 
tractor, or  to  a  sub-subcontractor,  when 
it  is  not  the  intention  of  the  parties  at 
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In  providing  that  a  material-man  shall  have  a  lien  for  all  ma- 
terials furnished  for,  or  used  in  and  about,  the  construction  of 
bridges,  the  law  means  such  materials  as  ordinarily  enter  into  or 
are  used  in  the  construction  of  bridges,  and  are  fairly  within  the 
express  or  implied  terms  of  the  contract  between  the  owner  and 
contractor.^ 

Where  statutes  require  the  railroad  company  to  give  bond 
with  sufficient  surety  from  the  contractors,  conditioned  to  pay  the 
laborers  employed,  it  is  not  liable  to  have  a  mechanics'  lien  filed 
against  it  by  such  laborers.^ 

The  authorities  differ  as  to  whether  rolling  stock  is  subject  to  a 
mechanics'    lien  ;•*  and  it  seems  a  lien   cannot  be    filed   against  a 


the  time  that  the  goods  shall  go  into 
the  construction  of  the  railroad  itself, 
and  when  they  do  not  go  into  such  con- 
struction. Parkinson  v.  Alexander,  37 
Kan.  no. 

Materials  furnished  for  temporary 
structures,  such  as  temporary  trestle 
work  only,  and  never  incorporated  in 
the  permanent  roadbed,  are  not  proper 
subjects  for  a  lien  upon  a  completed 
roadbed.  Knapp  v.  St.  Louis  e^c.  R. 
Co.,  6  Mo.  App.  205. 

But  under  Neb.  Comp.  Stat.,  ch. 
55,  §  2,  which  provides  that  "when  ma- 
terials shall  have  been  furnished  or  la- 
bor performed  in  the  construction, 
repair  and  equipment  of' any  railroad, 
canal,  bridge,  viaduct,  or  other  similar 
improvement,  such  laborer  and  ma- 
terial-man, contractor  or  subcontractor, 
shall  have  a  lien  therefor,"  the  lien  of  a 
material-man  attaches  upon  the  de- 
livery in  good  faith  of  the  material  to 
the  contractor  or  subcontractor,  and  it 
is  not  necessary  that  the  material  fur- 
nished should  have  been  actually  used 
in  the  improvement.  So  where  plains 
tiff  furnished  lumber  and  other  material 
to  a  subcontractor  for  the  erection  of 
shanty  boarding  houses  for  his  men, 
and  stables  for  his  horses.  These 
shanties  and  stables  were  not  erected 
on  the  right  of  way,  but  at  convenient 
points  150  yards  from  the  line  of  the 
road.  Held,  that  the  lumber  and  other 
material  so  supplied  *as  material  fun- 
nished  in  the  construction  of  the  rail- 
road within  the  meaning  of  the  Ne- 
braska statute,  and  that  plaintiif  was 
entitled  to  a  lien  therefor.  Stewart- 
Chute  Lumber  Co.  z'.  Missouri  Pac.  R. 
Co.  (Neb.)  39;  Am.  &  Eng.  R.  Cas. 
566. 

1.  Basshor  v.  Baltimore  etc.  R.  Co., 
65  Md.  99. 


2.  Atchison  etc.  R.  Co.  v.  Cuthbert, 
14  Kan.  212;  Missouri  etc.  R.  Co.  i'. 
Brown,  14  Kan.  557. 

3.  New  Eng.  Car  Spring  Co.  v. 
Baltimore  etc.  R.  Co.,  11  Md.  Si;  Neil- 
son  V.  Iowa  E.  R.  Co.,  51  Iowa  1S4. 
Compare  Knapp  v.  St.  Louis  etc.  R. 
Co.,  74  Mo.  374;  s.  c,  7  Am.  &  Eng. 
R.  Cas.  394. 

In  Neilson  v.  Iowa  E.  R.  Co.,  51 
Iowa  1S4,  Seevers,  J.,  said:  "We 
have,  then,  for  determination,  the  ques- 
tion whether  one  who  furnishes  ties  for 
the  purpose  of  being  used  in  the  con- 
struction of  a  railroad  can  have  a  lien 
on  the  rolling  stock.  If  it  is  real  estate, 
or  constitutes  a  part  of  the  'building, 
erection  or  improvement,'  he  has  such 
lien;  otherwise  not.  The  land,  road- 
bed and  right  of  way,  and  whatever  is 
appurtenant  thereto,  are  real  estate, 
and  constitute  the  'building,  erection  or 
improvement'  contemplated  by  the 
statute, 

"Is  the  rolling  stock  appurtenant 
thereto  in  such  a  sense  as  to  make  it  a 
part  of  the  real  estate?  This  question 
has  been  frequently  mooted  and  largely 
discussed.  It  is  said  there  is  not  an 
entire  accord  in  the  authorities  in 
reference  thereto.  It  was  considered 
by  this  court  in  The  City  of  Davenport 
V.  The  Mississippi  etc.  R.  Co.,  16  Iowa 
348,  and  The  City  of  Dubuque  v.  The 
Illinois  etc.  R.  Co.,  39  Iowa  56.  In 
the  first  case,  Lowe,  J.,  seems  to  have 
been  of  the  opinion  that  rolling  stock 
was  a  part  of  the  road.  The  other 
justices  expressed  no  opinion  on  this 
point.  In  the  last  case  Beck  and  Day, 
JJ.,  expressed  the  opinion  that  the  roll- 
ing stock  of  such  corporations  was 
personal  property.  No  opinion  in  re- 
lation thereto  was  expressed  by  the 
other  justices,  one  of  whom  was  on  the 
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railroad    for  materials  incorporated  into  temporary  structures.^ 

{a)  Railroads  Partly  Within  the  State. — A  lien  may  be  enforced 
against  the  part  of  a  railroad  in  a  State  for  work  done  or  materials 
furnished  in  the  construction  of  that  part.^  So  when  a  railroad 
is  partly  withi,n  the  State  and  partly  without,  a  lien  may  be 
enforced  against  the  part  within  the  State  although  the  work  was 
actually  done  on  the  part  without.^ 

{J})  Detached  Portions. — It  is  against  public  policy  to  permit 
detached  portions  of  a  railroad  to  be  sold  under  an  ordinary  exe- 
cution, or  under  a  judgment  enforcing  a  mechanics'  lien.* 

(<:)  Statutes  Not  Retroactive. — Statutes  authorizing  mechanics' 
liens  against  railroads  are  not  retroactive,  and  -do  not  therefore 
authorize  the  filing  of  a  lien  for  work  done  or  materials  furnished 
before  their  passage.* 

10.  Buildings. — The  statutes  of  the  several  States  give  a  mechan- 
ics' lien  upon  labor  done  and  materials  furnished  for  the  erection 
of  a  building.®  The  word  "building"  under  the  statutes  does 
not  include  every  species  of  erection  on  land,  such  as  fences, 
gates,  or  other  like  structures.  It  means  only  an  erection  in- 
tended for  use  and  occupation  as  a  habitation  or  for  some  purpose 


bench  when  the  first  case  was  deter- 
mined. The  question  is,  therefore,  an 
open  one  in  this  State." 

1.  Knapp  V.  St.  Louis  etc.  R.  Co.,  6 
Mo.  App.  205. 

2.  Ireland  v.  Atchison  etc.  R.  Co., 
79  Mo.  572;  s.  c,  20  Am.  &  Eng.  R. 
Gas.  493. 

Where  it  appeared  from  a  petition  to 
enforce  a  lien  for  materials  against  a 
railroad  that  the  company  was  incor- 
porated under  the  lawsof  another  State, 
and  its  name  indicated  that  its  road  ran 
between  points  outside  of  this  State, 
and  the  petitibn  further  showed  that 
the  materials  were  furnished  for  the 
construction  of  that  part  of,  said  road 
located  in  Jackson  county,  Missouri, 
and  the  prayer  was  for  the  enforcement 
of  the  lien  against  that  part  of  the  road ; 
held,  that  the  petition  was  not  bad  on 
demurrer,  as  seeking  the  enforceinent 
of  a  lien  against  a  part  of^a  road  in  the 
State;  the  court  would  not  assume  that 
the  com-pany  had  any  road  in  Missouri 
outside  of  Jackson  county.  Ireland  v. 
Atchison  etc.  R.  Co.,  79  Mo.  572;  s.  c, 
28  Am.  &  Eng.  R.  Cas.  493. 

3.  St.  Louis  Bridge  etc.  Co.  v.  Mem- 
phis etr;.  R.  Co.,  72  Mo.  664.' 

1.  Knapp  V.  St.  Louis  etc.  R.  Co.,  74 
Mo.  374;  s.  c,  7  Am.  &  Eng.  R.  Cas. 
394;  Dunn  V.  N.  M.  R.  Co.,  24  Mo. 
493;  Schulenburg  v.  Memphis  etc.  R. 
Co.,  67  Mo.  442;   McPheeters  v.  Merri- 


mac  Bridge  Co.,  28  Mo.  467;  St.  Louis 
Bridge  etc.  Co.  v.  Memphis  etc.  R. 
Co.,  72  Mo.  664;  Cox  V.  Western 
Pacific  R.  Co.,  44  Cal.  iS;  Reynolds  v. 
Hosmer,  51  Cal.  205,  208;  Graham  v. 
Mt.  Sterling  Coal  Road  Co.,  14  Bush. 
(Ky.)^425. 

A  lien  for  labor  done  upon  a  railroad 
must  be  enforced  against  the  whole 
road  and  not  against  so  much  of  the 
road  as  is  beneiited  by  the  labor. 
Cranston  v.  Union  Trust  Co.,  75  Mo. 
29.  Onl3'  as  an  entirety  can  a  railroad 
be  subject  to  coercive  sale.  Graham  v. 
Mt.  Sterling  Coal  Road  Co.,  14  Bush. 
(Ky  )  425. 

5.  Arbuckle  v.  Illinois  Midland  R. 
Co.,  81  111.  429;  Central  etc.  R.  Co.  v. 
Henning,  52  Tex.  466. 

When  a  contract  is  entered  into  by  a 
subcontractor  with  a  contractor "  to 
build  the  road,  and  subsequently  a  stat- 
ute is  passed  giving  the  right  to  file  a 
mechanics'  lien  the  subcontractor  has 
no  such  right,  though  the  work  was 
actually  done  after  the  passage  of  the 
act.  Parker  xt.  Mass.  R.  Co.,  m  Mass. 
580. 

6.  Ala.  3440;  Ark.  4402;  Ariz.  1476; 
Col.  2131;  Cal.  11183;  Dak.  C.  Civ.  P. 
655;  Del.  V.  16,  145,  i;  D.  C.  692;  Ga. 
1979;  Fla.  3611;  I  Ind.  1883,  115;  i  111. 
82;  I  Ida.  Civ.  C.  815;  Iowa  2130;  Kan. 
80,  630;  Ky.  701;  La.  2879,  2883; 
Md.   67,   16  and  43;  Mass.  191,  i;  Mich. 
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What  Subject  to  Lien.       MECHANICS   LIENS. 


Buildings. 


of  trade,  manufacture,  ornament  or  use,  constituting  a  fabric  or 
edifice,  such  as  a  house,  store,  church  or  shed.^ 

The  lien  is  put  upon  the  land  and  not  movable  property.^  And 
unless  the  building  or  machinery  becomes  a  part  of  the  realty  no 
lien  attaches.  A  mechanics'  lien  cannot  be  acquired  upon  spe- 
cific articles  furnished  for  a  building  as  distinct  from  the  building, 
but  only  upon  the  land  or  building  wherein  they  are  placed.** 


8377;  Minn.  90,  i,  Miss.  1378;  Mo. 
3172;  Mont.  G.  L.  820;  Neb.  iS8^,  621; 
N.  Car.  1781;  Nev.  1881,  36;  N.  H.  139, 
11;  N.  M.  ii;2o;  N.  Y.  1854,  402,  i;  N. 
J.  Mech.  Liens,  i  and  8;  Pa.  Mech. 
Liens  i;  Ohio  3184;  Oi-egon  1S85,  p.  13, 
^  i;  R.  I.  177.  i;  S.  Car.  2350;  Tex. 
3164;  U*a.  C.  Civ.  P.  1057;  Tenn.  2739; 
Va.  lie,  2,  3;  Vt.  1983;  W.  Va.  18S2, 
64-2;  Wasii,  1957;  Wy.,  p.  459,  §  1877, 
p.  77,  §  I. 

1.  Siiort  -'.  Ames,  121  Pa.  St.  530; 
Trnesdell  v.  Gay,  13  Gray  (Mass.)  311; 
La  Crosse  etc.  R.  Co.  v.  Vanderpool, 
II  Wis.  119;  s.  c,  78  Am.  Dec.  6gi. 

Bridge. — A  bridge  is  not  a  building 
■vvitliin  a  statute  giving  k  lien  upon 
*'any  dwelling  house  or  other  building." 
La  Crosse  etc.  R.  Co,  v.  \^anderpool, 
II  Wis.  iig;  s.  c,  78  Am.  Dec.  691; 
Burt  V.  Washington,  3  Cal.  246;  Dunn 
V.  North  Mo.  R.,  24  Mo.  493. 

A  county  bridge  is  not  a  "a  building,'' 
within  the  meaning  of  tlie  Indiana 
statute,  section  5293,  R.  S.  1881,  in  re- 
lation to  the  liens  of  mechanics,  labor- 
ers or  material-men,  and  public  policy 
forbids  either  the  acquisition  or  enforce- 
ment of  any  such  lien  upon  or  against 
a  county  bridge.  Commrs.  of  Pike 
Co.  V.  Norrington,  82  Ind.  190. 

Public  bridges  are  not  subject  to  the 
St.  Louis  Mechanics'  Lien  act  of  1857 
(Sess.  Acts,  p.  668).  McPheeters  v. 
Merrimac  Bridge  Co.,  28  Mo.  (7  Jones) 
465.  See  Powers  v.  Armstrong,  19  Ga. 
427. 

In  Smith  Bridge  Co.  v.  Bowman,  41 
Ohio  St,  37,  it  was  held  that  a  railroad 
bridge  is  subject  to  the  mechanics'  lien, 
provided  for  b}-  section  i  of  the  act  of 
May  4,  1877  (74  Ohio  Laws  168). 

Depot — A  railroad  depot  is  within 
the  mechanics'  lien  law.  Hill  v.  La 
Crosse  etc.  R.  Co.,  11  Wis.  214;  Bots- 
ford  V.  New  Haven  etc.  R.  Co.,  41 
Conn.  454.  A  building  erected  hy  a 
railroad  company'  to  be  used  as  a  freight 
depot  and  otlice  rooms  held  not  subject 
to  a  mechanics'  lien.  Skrainka  v. 
Rohan,  iS  Mo.  App.  340. 

Dancing  Hall. — In  Lothian  v.  Wood, 
55  Cal.   159,  it  was  held — the  property 


upon  which  a  lien  was  claimed  being  a 
"dancing  hall,  swings  and  seats" — that, 
at  least,  neither  the  swings  nor  seats 
were  buildings  or  structures  (within 
the  intent  and  meaning  of  ^^  1,183  and 
1192  of  the  Code  of  Civil  Procedure) 
for  which  the  corporation  would  be 
chargeable  even  with  notice. 

Stable. — A  stable  built  and  occupied 
by  a  horse  railroad  company  is  subject 
to  a  mechanics'  lien.  Mcllvain  v.  Hes- 
tonville    etc.    R.    Co.,    5    Phila.    (Pa.) 

13- 

A  house  rebuilt  by  an  insurance  com- 
pany, in  discharge  of  their  liability  upon 
a  policy,  is  not  liable  to  a  lien  for  ma- 
terials furnished  to  the  contractor,  un- 
der the  Pennsylvania  act.  Bruner  v. 
Sheik,  9  W.  &  S.  (Pa.)  119. 

Ditch. — A  ditch  is  not  a  "building, 
wharf  or  other  superstructure,"  within 
St.  1855  or  St.  1856.  Ellison  v.  Jack- 
son etc.  Co.,  12  Cal.  542. 

Stage  and  Scenery. — Whatever  is 
necessary  to  the  enjoyment  of  the  in- 
heritance is  subject  to  the  lien,  as,  the 
permanent  stage  of  a  theatre;  but  not 
the  movable  scenery  and  flying  stages. 
Olympic  Theatre,  2  Bro.  27 q. 

A  mechanics'  lien  was  allowed  for 
chairs  furnished  to  a  theatre  which 
were  fastened  to  the  floor.  Grosz  t . 
Jackson,  6  Daly  (N.  Y.)  463. 

Swings  and  seats  are  not  structures 
upon  which  a  lien  may  be  claimed.  Lo- 
thian V.  Wood,  55  Cal.  159 

Unlawful  Structure. — Persons  furnish- 
ing materials  for  unlawful  structure 
such  as  ninepin  alley,  but  who  was  una- 
ware at  the  time  that  the  structure  was 
to  be  put  to  .an  unlawful  use  will  not 
lose  his  lien.  Dorsey  v.  Langworthy,  3 
Greene  (Iowa)  341.  See  Bishop  v. 
Honey,  34  Tex.  245. 

2.  Coddington  v.  Dry  Dock  Co.,  31 
N.  J.  L.  477;  Haenssler  v.  Missouri 
Glass  Co.,  52  Mo.  452;  Olympic 
Theatre,  2  'Browne  (Pa.)  275;  Wigton 
and  Brook's  Appeal,  28  Pa.  St.  iQi; 
Dustin  V  Crosby,  75  Me.  75. 

3.  Baum  v.  Covert,  62  Miss.  133; 
Goodin  V.  Elleardsville  I-IallAssOc,  5 
Mo.  App.  289;  Parrish's  Appeal,  83  Pa. 


What  Subject  to  Lien.        MECHANICS   LIENS. 


Buildings. 


In  many  of  the  States  statutes  have  been  passed  giving  a  Hen 
for  labor  done  and  materials  furnished  for  the. "altering,"  the  "im- 
proving," the  "beautifying"  or  "ornamenting,"  the  "removing," 
the  "enlarging,"  the  "preserving,"  or  "taking  care  of"  a  building.' 

(rt)  Public  Buildings. — Builders'  liens  cannot  attach  to  public, 
buildings,  unless  permitted  by  statute.* 


St.  hi;  Haenssler  v.  Missouri  Glass 
Co.,  52  Mo.  452. 

Under  §§  647  and  648  of  the  Code,  on 
the  subject  of  mechanics'  liens,  no  lien 
can  be  acquired  upon  specific  articles 
furnished  for  a  building,  as  distinct 
from  the  building,  but  only  upon  the 
building  in  which  they  are  placed,  or  on 
the  land  whereon  they  are  placed,  or 
both.     Baylies  v.  Sinex,  21  Ind.  45. 

A  mechanics'  lien  upon  a  manufac- 
turing establishment  attaches  only  to 
matters  which  are  part  of  the  realty;  a 
sale  under  it  does  not  pass  tools,  imple- 
ments, etc.  Haenssler  v.  Missouri 
Glass  Co.,  52  Mo.  452. 

Ownership. —  Unless  separated  by 
agreement  of  the  parties,  so  far  as  the 
mechanics'  lien  is  concerned,  the  own- 
ership of  a  building,  erected  upon  a  lot 
of  land,  will  follow  the  ownership  of  the 
land.  Rees  v.  Ludington.  13  Wis.  276; 
Jessup  v.  Stone,  13  Wis.  466. 

Floating  Dock. — Whether  a  floating 
dock  is  subject  to  a  mechanics'  lien, 
depends  upon  the  purposes  for  which  it 
is  used  and  the  manner  of  its  connection 
with  the  realty;  and  if  these  facts  are 
not  clearly  shown  upon  the  pleadings, 
the  court  will  not  pass  upon  the  ques- 
tion on  demurrer,  but  leave  it  to  be  set- 
tled by  the  evidence  at  the  trial.  Cod- 
dington  v.  Beebe,  29  N.  J.  Eq.  550. 

Steamboat. — The  Pennsylvania  stat- 
ute, giving  liens  to  mechanics  and  ma- 
terial-inen,  does  not  apply  to  a  case 
where  one  undertakes  to  furnish  mate- 
rials and  build  a  steainboat  for  another. 
Walker  v.  Anshutz,  6  W.  &  S.  (Pa.) 
519;  Boon  V.  The  Hornet,  Crabbe  (U. 
S.)  426;  Smith  V.  Steamer  Eastern  Rail- 
road, I  Curtis  Ct.  Ct.  253;  Ames  v. 
Swett,  33  Me  479. 

Stone  Wall. — A  wall  built  around 
three  sides  of  the  stack  of  an  iron  fur- 
nace, at  the  distance  of  a  few  feet  from 
it,  in  order  to  protect  it  from  the  possi- 
ble sliding  down  of  earth  from  a  hill  at 
the  foot  of  which  it  stands,  is  not  a  build- 
ing within  the  meaning  of  the  Statute 
of  1851,  ch.  343;  and  including  labor 
performed  upon  the  wall,  in  a  statement 
filed  in  the  town  clerk's  ofBce  under  that 
statute,    will  defeat  any   lien  for  work 


done  upon  the  furnace.  Truesdell  v 
Gay,  13  Gray  (Mass.)  311. 

A  wharfboat  is  subject  to  a  mechan- 
ics' lien.  It  is  attached  to  the  soil  and 
appertains  to  the  realty.  Galbreath  v. 
Davidson,  25  Ark.  490. 

1.  Stimp.  Am.  Stat.  L.,  art.  196, 
^  igi6. 

2.  McNeal  Pipe  &  Foundry  Co.  v. 
Bullock,  38  Fed.  Rep.  565;  Knapp  v. 
Svvaney,'56  Mich.  345;  Foster  w.  Fow- 
ler, 60  Pa.  St.  27;  Frank  v.  Freeholders 
of  Hudson,  39  N.  J.  L.  347;  Poillon  v. 
Mayor  etc.,  47  N.  Y.  666;  Board  of 
Education  v.  Neidenberger,  78  111.  s8; 
Bouton  ;'.  McDonough  County,  84  111. 
384;  Loring  v.  Small.  50  Iowa  271; 
People  II.  Butler,  2  Neb.  5;  Thomas  v. 
Industrial  University,  71  111.  310;  Whit- 
ing -v.  Storev  Co.,  S4  Iowa  81;  s.  c,  37 
Am.  Rep.  iSg;  Leonard  %>.  City  or 
Brooklyn,  71  N.  Y.  498;  s.  c,  27  Am. 
Rep.  So;  Williams  v.  Controller,  iS  Pa. 
St.  275;  Ripley  v.  Commrs.  of  Gaze 
Co.,  3  Neb.  397;  McPheetei-s  v.  Merri- 
mac  Bridge  Co.,  28  Mo.  465;  Aber- 
crombie  ?'.  -  Ely,  60  Mo.  23;  Dunn  v. 
North  Missouri  R.  Co.,  24  Mo.  493; 
Thomas  v.  Board  of  Education  of 
Urbana  School,  71  111.  283. 

Public  buildings  contracted  for  by 
the  board  of  supervisors  of  a  counts'  are 
not  subject  to  the  provisions  of  the 
statute  relating  to  mechanics'  liens 
(Miss,  Code  1880, ch.  53),  and  the  reme- 
dies for  the  different  classes  of  persons 
protected  by  the  act  cannot  be  em- 
ployed against  the  board.  Board  of 
Supervisors  v.  Gillen,  59  Miss.  198; 
Hastings  v.  Woods,  2  Mo.  App.  148; 
Wilson  V.  Commrs.  of  Huntington 
Co.,  7  W.  &  S.  (Pa.)  197. 

So,  in  the  case  of  Lowe  v.  Board 
of  Commrs.  of  Howard  Co.,  94  Ind. 
553,  the  court  said:  "Laws  creating 
liens  in  favor  of  mechanics  do  not  oper- 
ate on  the  public  property  of  municipal 
corporations.  .      .      The      statutes 

giving  liens  to  mechanics,  and  the  stat- 
utes creating  judgment  liens,  are  broad 
and  comprehensive  and  free  from  ex- 
ceptions, and  yet  it  has  never  been  sup- 
posed that  these  statutes  operate  upon 
the  public  property  of  counties  or  cities." 
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In  Neiv  Tork,  individuals  wiio  furnish 
materials  to  a  contractor  on  public 
works  in  cities  are  entitled  to  tiie  lien 
provide^  in  the  New  York  act  of  1S78, 
onmone_ysin  the  city  treasury  due  or  to 
grow  due  under  the  contract.  Bell  v. 
New  York,  105  N.  Y.  139. 

Louisiana. — A  contractor's  privilege 
attaches  to  constructions  and  works 
erected  on  soil  that  is  dedicated  to  pub- 
lic use.  Schwartz  v.  Salter,  40  La. 
An.  264. 

Churches. — A  church  is  the  subject  of 
a  mechanics'  lien.  Presbyterian 
Church  V.  Allison,  10  Pa.  St.  413; 
Beam  v.  First  M.  E.  Church,  3  Clark 
(Pa.)  343;  Jones  v.  Mount  Zion 
Congregation,  30  La.  An.  Ft.  i,  yri; 
Gortemiller  w.Rosengarn,  103  Ind.  414. 

A  mechanics'  lien  does  not  attach  to  a 
church  under  a  contract  with  a  society 
of  the  Methodist  Episcopal  church 
upon  land  the  legal  title  to  which  is 
vested  in  the  survivor  of  a  board  of  un- 
incorporated trustees,  in  trust  for  the 
use  and  benefit  of  the  society',  unless  the 
church  was  erected  by  the  consent  of 
such  survivor;  and  such  consent  is  not 
shown  merely  by  proof  that  he  lived 
within  a  quarter  of  a  mile  and  in  sight 
of  the  church,  if  he  was  upwards  of 
ninety-seven  years  of  age,  and  had  not 
acted  in  the  affairs  of  the  society. 
Peabody  v.  Eastern  Methodist  Society, 
5  Allen  (Mass.)  540. 

A  claim  against  a  church  edifice  can- 
not be  made  to  include  the  adjoining 
burial  ground.  Beam  v.  M.  E.  Church, 
3  Clark  (Pa.)  343. 

A  mechanics'  lien  cannot  be  created 
on  a  lot  donated  in  perpetuity  for  the 
use  of  a  religious  denomination  for  the 
erection  of  a  church  thereon.  Grissom 
V.  Hill,  17  Ark.  483. 

The  proprietors  of  a  church  made  a 
contract  in  writing  with  a  master 
builder  to  rebuild  the  church  for  a  gross 
sum,  "the  contractor  to  perform  all 
labor  and  to  furnish  all  the  materials." 
Held,  that  workmen  employed  by  the 
contractor  to  work  upon  the  building, 
or  at  the  contractor's  shop  for  the  build- 
ing, were  entitled  to  a  lien  upon  the 
building,  under  St.  1855,  ch.  431.  Dew- 
ing V.  Wilbraham  etc.  Society,  13  Gray 
(Mass,)  414. 

Court  Houses. — The  mechanics'  lien 
law  of  Indiana  contains  no  provision  to 
the  effect  that  such  a  lien  may  be  ac- 
quired or  enforced  upon  or  against  pub- 
lic property  held  for  public  use.  In  the 
absence  of  such  a  provision,  public 
policy  and  public  necessity  alike  forbid 


the  acquisition  or  enforcement  of  such 
a  lien  against  a  public  square  or  court 
house  of  a  county.  Park  Co.  Commrs. 
V.  O'Conner,  86  Ind.  531;  s.  c,  44  Am. 
Rep.  33S;  Secrist  v.  Commrs.  of  Dela- 
ware Co.,  100  Ind.  59. 

A  mechanics'  lien  cannot  be  es- 
tablished against  a  court  house  or 
other  public  property  exempt  from  ex- 
ecution under  section  3048  of  the  Code. 
Whiting  f.  Story  Co.,  54  Iowa  81; 
Loring  &    Co.  v.  Small,  50  Iowa  271. 

Fire  Bell  Tower. — A  mechanics'  lien 
cannot  be  enforced  against  a  fire  bell 
tower  erected  on  the  real  estate  of  a 
municipal  corporation  in  the  absence  of 
any  statute  authorizing  it.  Leonard  v. 
City  of  Brooklyn,  71  N.  Y.  498. 

Jail. — In  Louisiana^W  has  been  held 
that  a  jail  built  for  a  parish,  under  a 
contract  with  the  police  jury  of  the 
parish,  is  subject  to  a  mechanics'  lien. 
McKnight  v.  Grant  Parish,  30  La.  An. 
Pt.  1361. 

School  Houses. — A  mechanics'  lien 
does  not  attach  upon  school  houses  and 
the  land  upon  which  they  are  erected. 
Thomas  v.  Urbana  School  District,  71 
111.  283;  Brinckerhoff  w.  Board  of  Edu^ 
cation,  37  How.  Pr.  (N.  Y.)  499;  Board 
of  Education  v.  Neidenberger,  78  111. 
58;  Charnock  v.  Colfax,  51  Iowa  70; 
Hastings  v.  Woods,  2  Mo.  App.  148; 
Williams  v.  Controllers,  18  Pa.  St.  275; 
Abercrombie  v.  Ely,  60  Mo.  23;  Fatout 
V.  Commrs.,  102  Ind.  223;  Jordan  v. 
Board  of  Education  (Minn.),  39  N.  W. 
Rep.  801.  Compare  Bell  v.  New  York, 
105  N.  Y.  139. 

In  Indiana,  a  mechanics'  lien  for  work 
done  or  materials  furnished  in  the  erec- 
tion of  a  public  school  house  cannot 
be  acquired  or  enforced.  Fatout  v. 
Board  of  School  Commrs.,  102  Ind. 
223;  Shattell  V.  Woodward,  17  Ind. 
225,  overruled . 

In  Kansas,  the  statute  (Laws  1872,  p. 
294)  provides  that  "Any  mechanic  or 
other  person  who  shall  under  contract 
with  the  owner  of  any  tract  or  piece  of 
land,  his  agent  or  trustee  .  .  .  per- 
form labor  or  furnish  material  for 
erecting,  altering  or  repairing  any 
building,  or  the  appurtenances  of  any 
building  or  any  erection  or  improve- 
ment .  .  .  shall  have  a  lien  .  .  . 
for  the  amount  due  to  him  for  such 
labor  or  material."  Held,  that  these 
provisions  were  applicable  in  case  of 
the  erection  by  a  school  district  of  a 
public  school  house.  Wilson  v.  School 
District  No.  2,  17  Kans.  104;  School 
District  v.  Conrad,  i'^  Kans.5?2;  Board 
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(p)  Other    Structures    and    Itnprovements. — Besides    ordinary' 
buildings    the   lien  is  expressly  extended    by  statute  in  certain 
States  to  persons  furnishing  labor  or  materials  in  construction  or 
improvement  of  bridges,*  railway  bridges  and  trestles,^  wharves,* 
mills   or  factories,*   railroads,^  fences,^ 


of  Education  v.  Scoville,  13  Kans.  17; 
Jones  V.  Mount  Zion  Congregation,  30 
La.  An.,  part  1,711. 

A  proviso  in  a  statute  establishing  a 
university,  prohibiting  the  trustees,  "for 
any  cause  or  under  any  pretext  what- 
ever, from  encumbering,  by  mortgage 
or  otherwise,  the  real  estate  or  any 
other  property  of  said  institution,  or  in- 
volving it  in  anv  debt  which  they  have 
not  the  means  of  paying,"  will  not  ex- 
empt a  building  erected  by  the  univer- 
sity corporation  from  the  remedies  pro- 
vided by  the  mechanics'  lien  laws,  but 
a  lien  may  be  filed  and  enforced  against 
it  for  materials  furnished  for  its  erec- 
tion. University  v.  Reber,  43  Pa.  St. 
305.  See  Bassler  v.  Putney,  53  N.  Y. 
Super.  Ct.  456:  Bell  v.  Vanderbilt,  12 
Daly  (N.  Y.)  467. 

In  Neiu  Tork,  a  mechanics'  lien  can- 
not be  filed  against  a  public  school  house. 
Brinckerhoff  v.  Board  of  Education,  2 
Daly  (N.  Y.)  443;  s.  c,  37  How.  Pr. 
(N.  Y.)  499;  overruling  McMahon  t;. 
Tenth  Ward  School  Officers,  12  Abb. 
Pr.  (N.  Y.)  129. 

Reform  Schools. — The  Pennsylvania 
Reform  School  is  a  public  institution 
and  the  buildings  thereof  are  not  the 
subject  of  a  mechanics'  lien.  Patterson 
&  Co.  V.  Pennsylvania  Reform  School, 
92  Pa.  St.  229. 

The  Illinois  Industrial  University  is  a 
State  institution  and  not  subject  to  the 
mechanics'  lien  law.  Thomas  v.  In- 
dustrial University,  71  111.  310. 

Waterworks. — The  building  of  a  wa- 
terworks company,  incorporated  under 
I  Ind.  Rev.  St.,  p.  329,  are  not  subject 
to  a  mechanics'  lien  for  materials  as 
are  those  of  a  manufacturing  company. 
Kentucky  Lead  etc.  Co.  v.  New  Al- 
bany Waterworks,  62  Ind.  63.  See 
Foster  t;.  Fowler,  60  Pa.  St.  27. 

1.  Arizona,  California,  Colorado,  Da- 
kota, Delaware,  Idaho,  Indiana,  Mary- 
land, Montana,  Nevada,  Nebraska, 
Wisconsin,  Washington,  Utah,  Missis- 
sippi, New  Mexico.  See  Smith  Bridge 
Co.  ti.  Bowman,  41  Ohio  St.  37.  But  see 
Commrs.  of  Pike  Co.  v.  Norrington,  82 
Ind.  190;  Dunn  v.  North  Mo.  R.,  24  Mo. 
493;  Burt  v.  Washington,  3  Cal.  246; 
La  Crosse  etc  R.  Co.  t^.  Vanderpool,  11 
Wis.  119;  s.  c,  78  Am.  Dec.  691. 


2.  New  York,  1870,  529;  Ohio  Laws 
(68)  1877;  Smith  Bridge  Co.  w.  Bow- 
man, 41  Ohio  St.  37. 

3.  California,  Colorado,  Oregon, 
Washington,  Dakota,  Idaho,  Utah, 
New  Mexico,  Arizona,  New  York, 
1875,379,  1;  1,872.  669;  1882,  410,  1807; 
Pennsylvania  Mech.  Liens  12;  New 
Jersey  Mech.  Liens  10;  Michigan,  Wis- 
consin, Maryland,  Delaware. 

The  Indiana  statute  respecting  the 
lien  of  mechanics  and  others  on  build- 
ings embraces  floating  wharves  for  re- 
ceiving, storing  and  forwarding  mer- 
chandise. Olmstead  v.  McNall,  7 
Blackf  (Ind.)  386. 

4.  Arizona,  Georgia,  Florida,  Dela- 
ware, Nevada,  Mississippi,  Nebraska, 
Minnesota,  Indiana,  Ohio,  New  Jersey, 
Mech.  Liens. 

The  lien  given  to  persons  employed 
by  the  owners  of  mills  by  the  act  of 
1842  (Cobb's  Dig.  428)  is  confined  to 
steam  saw  mills;  and  it  extends  only  to 
the  mill  site,  and  whatever  else  may  be 
necessary  for  the  working  of  the  mill. 
Findlaj'  v.  Roberts,  19  Geo.  163. 

5.  California,  Colorado,  Dakota,  Ari- 
zona, Georgia,  Idaho,  Mississippi,  1882, 
88;  New  Mexico,  Utah,  Washington, 
Minnesota,  Iowa,  2132;  Rhode  Island, 
New  Hampshire,  139,  17. 

6.  California,  Dakota,  Idaho,  Kansas, 
Arizona,  Oregon,  Nevada,  New  Mex- 
ico, Washington,  Wisconsin,  Utah, 
New  York.  See  also  Henry  v.  Plitt, 
84  Mo.  237;  Rathbun  v.  Hayford,  5 
Allen  (Mass.)  406;  Kenney  v.  Apgar,  93 
N.  Y.539.  But  see  Canisius  v.  Merrill, 
65  111.  67. 

If  labor  and  materials  have  been  fur- 
nished and  used  in  the  erection  of  a 
fence  upon  the  land  of  several  differ- 
ent owners,  under  an  entire  contract, 
with  no  stipulations  for  a  separate  price 
from  either,  a  mechanics'  lien  therefor 
cannot  be  enforced  upon  the  various  lots 
of  land  collectively;  nor  is  an  account 
filed  in  the  clerk's  office  of  the  whole 
amount  due  a  sufficient  compliance  with 
St.  1855,  ch.431,  §  2,  to  authorize  the  en- 
forcement of  a  lien  upon  either  of  them. 
Rathbun  v.  Hayford,  5  Allen  (Mass.) 
406. 

In  Missouri,  the  statute  gives  a  lien 
for  fences   and  walks  on  the  premises. 
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machines, 1  and  fixtures  generally,^  railings  or  enclosures,^  dikes,* 
flumes,^  tunnels,®  canals,''  toll  roads,*  aqueducts,^  via- 
ducts,i**  reservoirs,**  cisterns,*^  waterworks,*^  mines  or  mining 
claims,**  tramways,*"  ditches,*® 


when  thev  have  been  constructed  as  ap- 
purtenant to  the  buildings,  and  at  the 
same  time.     Henry  w.  PUtt,  84  Mo.  237. 

In  Wisconsin,  the  statute  giving  a  lien 
for  manual  labor  performed  upon  any 
land,  timber,  or  lumber,  give.s  a  lien  on 
the  land  for  the  charge  of  building  a 
fence  on  it.  Bailey  v.  Hull,  11  Wis. 
289;  Paine  T).  Gill,  13  Wis.  561;  Paine 
v.  Woodworth,  15  Wis.  298. 

In  New  Torhy  a  lien  may  properly  be 
acquired  under  said  act  for  the  expense 
of  constructing  a  sidewalk  on  the 
streets  adjoining  the  premises,  although 
the  owner's  title  only  extends  to  the 
side,  not  to  the  center  of  the  street;  the 
sidewalk  is  an  appurtenance  to  the 
building  within  the  meaningof  the  act. 
Kenney  v.  Apgar,  93  N.  Y.  539. 

1.  Arkansas,  California,  Colorado, 
Georgia,  New  Jerse}',  Pennsylvania, 
Mech.  Liens,  15;  Micliigan,  Wisconsin, 
Nebraska,  Maryland,  Kentucky,  Ten- 
nessee, Missouri,  Oregon,  Nevada, 
Washington,  Idaho,  Wyoming,  Utah, 
Mississippi,  Florida,  New  Mexico.  See 
also  Haslett  7'.  Gillespie,  95  Pa.  St.  371; 
Donahue  v.  Cromartie,  21  Cal.  80;  Par- 
rish's  Appeal,  83  Pa.  St  in;  Turner  v. 
Wentworth,  119  Mass,  459;  Stout  f. 
Saw3'er,  37  Mich.  313;  Girard  Point 
Storage  Co.  v.  Riehle  (Pa.),  12  Atl.  172. 

Boilers. — Alabama,  Arizona,  Mis- 
souri, Nevada,  Wyoming,  Rhode  Is- 
land, 177,  19. 

Steam  engine  in  or  near  mills  or  fac- 
tories, Pennsylvania,  Rhode  Island,  Ver- 
mont. 

The  Pennsylvania  law  of  1868,  extend- 
ing the  mechanics'  lien  act  of  1836  to 
improvements,  engines,  etc.,  for  oil  or 
other  refineries,  does  not  apply  to  leases 
for  the  ordinary  purposes  of  residence, 
etc.     Schenley's  Appeal,  70  Pa.  St.  98. 

2.  Alabama,  Arkansas,  Colorado, 
Dakota,  Iowa,  Kansas,  Nebraska,  Ken- 
tucky, Ohio,  Tennessee,  Missouri,  Mis- 
sissippi, Montana,  W3'oming. 

A  lien  may  attach  to  tanks  and  a 
sheet-iron  floor  placed  in  and  attached 
to  a  factory  with  the  intention  of  mak- 
ing them  a  permanent  improvement, 
where  they  are  especially  fitted  and 
adapted  to  the  transaction  of  the  busi- 
ness conducted  in  such  factory.  O'Bri- 
en V.  Hanson,  9  Mo.  App.  545. 


Water  wheels  in  or  near  mills  or  facto- 
ries.    Rhode  Island,  Vermont. 

Shafting  or  Gearing. — New  Jersey, 
Rhode  Island,  Pennsylvania. 

3.  Mississippi." 

4.  Washington. 

5.  Arizona,  California,  Colorado, 
Idaho,  Dakota,  New  Mexico,  Oregon, 
Nevada,  Montana,    Washington,  Utah., 

A  flume  constructed  of  wood,  partly 
wi-thin  and  partly  without  the  building, 
is  as  much  the  subject  of  the  mechan- 
ics' lien  as  is  the  mill  itself.  Edwards 
V.  Derrickson,  28  N.J.  L.  29. 

6.  California,  Dakota,  Idaho,  New 
Mexico,  Oregon,  Utah. 

7.  California,  Colorado,  Arizona, 
Nebraska,  Nevada,  Montana,  Iowa, 
Rhode  Island.  See  South  Fork  Canal 
Co.  V.  Gordon.  2  Abb.  (U.  S.)  479. 

Mechanics'  lien  on  a  canal,  sections 
of  which  are  constructed  at  diiierent 
times  and  fed  from  different  sources,  is 
confined  to  section  on  which  work  is 
done.  Reynolds  v.  Hosmer,  51  Ci.l. 
205,  208. 

8.  Dakota,  Colorado,  Nevada, 
Rhode  Island. 

9.  Arizona,  California,  Oregon,  Col- 
orado, Nevada,  Idaho,  Dakota,  New 
Mexico,  Washington,  Utah. 

10.  Iowa. 

11.  Indiana. 

12.  Arizona,  Colorado,  Dakota,  Ne- 
vada, Wisconsin. 

13.  Idaho,  Indiana. 

14.  California,  Colorado,  Nevada, 
2137;  Arizona,  Idaho,  Dakota,  Mon- 
tana, New  Mexico,  Utah,  Washington. 
Hicks  V.  Murray,  43  Cal.  315;  Quale 
V.  Moon,  48  Cal.  47S;  Helm  o.  Chap- 
man, 66  Cal.  291. 

The  act  of  February  17th,  185S,  giv- 
ing mechanics'  liens  upon  improve- 
ments, etc.,  about  mines,  excludes  the 
idea  of  extension  to  the  real  estate,  and 
extends  the  lien  only  to  the  improve- 
ments and  to  the  interests  of  the  tenant 
in  the  freehold.  Esterley's  Appeal,  54 
Pa.  St.  192. 

Contra,  Williams  v.  Santa  Clara, 
Min.  Asso.  66  Cal.  193. 

15.  Colorado,  Nevada. 

16.  Arizona,  California, Colorado,  Da- 
kota, Nevada,  Montana,  New  Mexico, 
Oregon,   Washington. 
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boats,  vessels   or  water  craft,  and    structures    for   repairing   ves- 
sels.^ 

(c)  Alterations. — Where  a  mechanics'  Hen  accrues  for  the  alter- 
ation of  a  building,  it  must  be  altered  so  to  adapt  it  to  other  than 
the  original  uses,  or  to  change  its  form  so  that  it  may  be  consid- 
ered a  construction.^     It  is  not  the  extent  of  the  alterations,  but 


1.  Minnesota,  Ohio.  Tiie  Calisto, 
Davies  (U.  S.)  2g. 

By  a  statute  of  Maine,  material-men 
and  meclianics  liave  a  lien  on  vessels 
for  materials  and  labor  employed  in 
making  it,  which  has  precedence  over 
the  claims  of  all  other  creditors.  The 
lien  created  by  the  contract  of  hypothe- 
cation was  postponed  to  those  of  the 
material-men  and  laborers.  But  when 
he  actuaih'  furnished  materials,  he  was 
allowed  to  claim  concurrently  with 
them.  The  Hull  of  a  New  Ship, 
Davies  (U.  5.1  igq. 

Wliarfboat  is  subject  to  the  mechan- 
ics' statutory  lien.  A  wharfboat  is  at- 
tached to  tiie  soil  and  savors  of  the 
realty.  Galbreath  v.  Davidson,  .25 
Ark.  490. 

2.  Donahue  v.  Cromartie,  21  Cal.  80; 
Harman  v.  Cummings,  43  Pa.  St,  322; 
Wetmore's  Appeal,  91  Pa.  St.  276;  Rose 
V.  Persse  etc.  Paper  Works,  29  Conn. 
256;  Whitenack  v.  Noe,  11  N.  J.  Eq. 
321;  Lightfoot  t/.  Krug,  35  Pa.  St.  34S; 
Driesbach  v.  Keller,  2  Pa.  St,  77;  Nor- 
ris's  Appeal,  30  Pa.  St.  122;  s.c,  5  Clark 
417;  Irvin  V.  Hovey,  3  Phila.  (Pa.)  373; 
Mores  v.  School  District,  3  Allen 
(Mass.)  307;  Pretz's  Appeal,  35  Pa.  St. 
349;  Hershey  v.  Shenk,  58  Pa.  St.  382. 

Comfare  In  re  Howett,  10  Pa.  St. 
379;  Landis' Appeal,  10  Pa.  St.  379. 

If  the  principal  part  of  a  building  be 
torn  down  and  rebuilt,  this  is  a  con- 
struction, within  the  meaning  of  the 
statutes.  Olympic  Theatre,  2  Browne 
(Pa.)  275;  Burling's  Estate,  i  Ash. 
(Pa.)  377;  Driesbach  v.  Keller,  2  Pa.  St. 
77;  Hershey  v.  Shenk,  58  Pa.  St.  3S2. 
So  is  the  erection  of  an  addition  to  an 
existing  building.  Hershey  ».  Shenk, 
58  Pa.  St.  382.  See  Rand  v.  Mann,  3 
Phila.  (Pa.)  429;  Lightfoot  v.  Krug,  35 
Pa.  St.  34S;  Pretz's  Appeal,  35  Pa.  St. 
349;  Whitenack  T^.  Noe,  11  N.  J.  Eq. 
321 ;  Harman  1'.  Cummings,  43  Pa.  St. 
322;  Morse  v.  School  District,  3  Allen 
(Mass.)  307. 

In  the  following  cases  it  was  held 
that  an  alteration  of,  or  an  addition  to, 
a  house,  is  not  in  the  subject  of  a  me- 
chanic's lien.  Landis'  Appeal,  10  Pa. 
St.  379;  Sabbaton's  Estate,  2  Am.  L.  J. 
IS  C.  of  L.-3 


83;  Summerville  v.  Wann,  37  Pa.  St. 
182;  Rand  v.  Mann,  3  Phila.  (Pa.)  429; 
Steigerwalt  v.  O'Brien,  3  Luz.  L. 
Reg.  (Pa.)  243;  Kirk  v.  Taliaferro,  16 
Miss.  754;  Rose  v.  Persse  etc.  Paper 
Works,  29  Conn.  256. 

Adding  a  basement  to  a  house  al- 
ready finished  so  far  as  to  receive  a 
family  is  not  an  erection  or  construc- 
tion under  the  Mechanics'  Lien  act. 
Miller  v.  Oliver,  8  Watts  (Pa.)  514; 
Rand  v.  Mann,  3  Phila.  (Pa.)  429. 
Where  an  old  house,  whose  walls  are 
standing,  is  repaired,  the  mechanics' 
material-men  have  no  lien.  Perigo  v. 
Van  Horn,  2   Miles 359. 

Where  all  of  an  old  building  is  re- 
moved except  the  back  wall  and  part  of 
the  side  walls,  and  the  openings  in  them 
are  changed,  altering  tlie  whole  inter- 
nal structure  and  external  form  of  the 
building,  and  adding  both  to  its  length 
and  height,  it  is  subject  to  a  mechanics* 
lien.  Armstrong  t'.  Ware,  20  Pa.  St.  519. 

Where  the  structure  of  a  building  is 
so  completely  changed  that,  in  common 
parlance,  it  may  properl3'  be  called  a 
new  building,  or  a  rebuilding,  it  is  with- 
in the  mechanics'  lien  law.  Armstrong 
V.  Ware,  20  Pa.  St.  519;  reversing  s.  c, 
I  Phila.  (Pa.)  213;  Hills'  Estate,  2 
'Clark  (Pa.)  96. 

Where  a  new  building  is  erected,  as 
an  extension  of  an  existing  one,  the 
lien  extends  to  the  whole.  Nelson  v. 
Campbell,  28  Pa.  St.  156.  This  is  an 
exceptional  case,  and  can  scarcely  be- 
come a  precedent  for  any  other,  Diller 
i<.  Burger,  68  Pa.  St.  432.  See  Light- 
foot V.  Krug,  35  Pa,  St.  348;  Pretz's 
Appeal,  35  Pa.  St.  349;  Field  v.  Ober- 
teuffer,  2  Phila.  (Pa.)  271;  Harris  v. 
Woolston,  3  Phila.  (Pa.)  376;  Rand  v. 
Mann,  3  Phila.  (Pa.)  429. 

Plaintiif  agreed  to  put  upon  a  lot  a 
small  frame  house  already  constructed, 
and  to  make  additions  thereto.  Held^ 
that  by  regarding  this  house  as  material 
going  to  the  construction  of  the  whole, 
it  might  be  covered  by  the  Mechanics' 
Lien  act,  though  if  considered  as  a  build- 
ing already  constructed,  it  seems,  it 
could  not  be.  Selden  xk  Meeks,  17 
Cal.  i2g. 
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A  petition  for  a  mechanic's  lien,  un- 
der the  Pub.  Sts.,  ch.  191,  cannot  be 
maintained  for  work  done  in  making 
alight  changes  in  a  building,  which  is 
merely  incidental  to  work  in  putting  in 
a  machine  which  is  personal  property, 
nor  for  the  work  on  the  machine.  Cur- 
new  V.  Lee,  143  Mass.  105. 

The  fixing  of  the  "stack"  so  that  in 
outward  appearance  it  remained  the 
same,  and  patching  of  the  broken  stone 
walls  of  the  casting  house  with  boards, 
and  putting  on  a  new  roof  amounted  to 
repairs  only,  not  entitling  the  person 
doing  the  work  or  furnishing  the  mate- 
rials to  a  mechanics'  lien  therefor. 
Long  V.  McLanahan,  103  Pa.  St.  537. 

Defendants  were  the  owners  of  con- 
tiguous lots  of  land  in  severalty,  on 
which  they  erected  a  five  story  block 
for  business  purposes,  the  lower  story 
being  adapted  to  use  for  store  rooms, 
and  the  upper  stories  for  offices.  It 
was  so  constructed  that  the  part  on  each 
lot  was  distinct,  but  a  common  entrance 
and  staircase  was  used,  and  all  consti- 
tuted one  block.  They  contracted  with 
plaintiifs  to  make  alterations  in  the 
building  to  fit  it  for  a  hotel.  The 
charges  were  extensive,  but  were  prin- 
cipally internal, — a  new  floor  being  put 
in,  thus  making  two  stories  of  one; 
hallways  were  changed;  partitions  run  to 
make  more  rooms;  and  one  store  room 
was  fitted  up  for  a  hotel  office.  The 
onlv  external  change  was  a  new  door  in 
front  and  some  new  windows  in  the 
rear.  Held,  that  the  alterations  did  not 
amount  to  the  erection  of  a  new  build- 
ing, or  a  rebuilding,  and  were  not  with- 
in the  mechanics'  lien  law  of  June  i6th, 
1836,  which  makes  no  provision  for  im- 
provements. Patterson  v.  Frazier,  16 
Atl.  Rep.  (Pa.)  477. 

The  alteration  of  an  old  house,  in 
which  the  owner  resides,  during  the 
progress  of  the  work,  is  not  the  subject 
of  a  mechanics'  lien,  under  the  act  of 
1836.      Perigo   V.    Van  Horn,  2  Miles 

(Pa.)  359- 

Basement  Story. — The  addition  of  a 
basement  story  to  a  frame  house,  finished 
so  far  as  to  have  received  a  family,  is  not 
an  erection  within  the  purview  of  the 
mechanics'  lien  law.  Miller  v.  Oliver, 
8  Watts  (Pa.)  514.  See  Rand  v. 
Mann,  3  Phila.  (Pa.)  429. 

Kitchen. — A  kitchen  is  an  erection 
which  will  authorize  the  filing  of  a  me- 
chanics' lien,  though  it  may  bind  the 
main  building  to  which  the  kitchen  is 
attached.  Lightfoot  v.  Krug,  35  Pa. 
St.  348;  Pretz's  Appeal,  33  Pa.  St.  349; 


Whitenack  v.   Noe,    11   N.  J.   Eq.  321. 

Piazza, — A  piazza  is  an  addition 
within  §  5  of  the  mechanics'  lien  law, 
but  folding  doors  are  not.  Whitenack 
V.  Noe,  II  N.J.  Eq.  321. 

A  new  wing  or  addition  to  a  building 
is  an  erection  within  the  meaning  of 
the  mechanics'  lien  law.  Harman  v. 
Cummings,  43  Pa.  St.  322. 

What  Constitutes  a  New  Building. — 
A  substantial  addition  of  material  parts, 
a  rebuilding  upon  another  and  larger 
scale,  constitutes  a  new  building,  even 
though  parts  of  the  old  are  preserved 
and  incorporated  in  the  new.  Hershey 
V.  Shenk,  58  Pa.  St.  382. 

The  addition  of  one  story,  and  a  new 
building  besides  the  old  house,  of  equal 
dimensions,  the  whole  being  new  roofed 
and  weatherboarded,  with  interior  com- 
munications, constitutes  a  new  erection. 
Driesbach  v.  Keller,  2  Pa.  St.  77. 

Enlarging  School  House. — A  lien  exists 
under  statute  for  work  done  in  enlarg- 
ing a  school  house  under  a  written  con- 
tract with  a  building  committee,  chosen 
by  the  district,  with  authority'  to  make 
the  enlargement,  although  by  the  terms 
of  the  contract,  the  committee  were  per- 
sonally responsible  therefor;  and  it  is 
immaterial,  whether  the  acts  of  the 
committee  wfre  subsequently  ratified 
by  the  district  at  a  legal  meeting. 
Morse  v.  School  District,  3  Allen 
(Mass.)  307. 

Scaffolding. — Under  the  Pennsylvania 
mechanics'  lien  law  of  1836,  p.  696,  a 
lien  cannot  be  filed  for  lumber  furnished 
a  bricklayer  for  the  purpose  of  erecting 
■  scaffolding  in  laying  the  brick.  Op- 
penheimer  v.  Morrell,  iiS  Pa.  189. 

In  Pennsylvania,  if  the  principal  part 
of  a  building  be  torn  down  and  rebuilt, 
this  is  a  construction  within  the  mean- 
ing of  the  statute.  Driesbach  v.  Kel- 
ler, 2  Pa.  St.  77;  Hershey  ■?>.  Shenk,  58 
Pa.  St.  382;  013'mpicJTheatre,  2  Browne 
(Pa.)  275;  Burling's  Estate,  i  Ash. 
(Pa.)  377.  But  an  alteration  of  or  an 
addition  to  a  house  is  not  the  subject 
of  a  mechanics'  lien.  Summerville  v. 
Wann,  37  Pa.  St.  182;  Landis'  Appeal, 
10  Pa.  St.  379;  Steigerwalt  v.  O'Brien, 
3  Luz.  L.  Reg.  (Pa.)  243;  Rand  v. 
Mann,  3  Phila.  (Pa.)  429;  Sabbaton's 
Estate,  2  Am.  L.  J.  83. 

A  leasehold  in  Allegheny  county. 
Pa.,  is  not  the  subject  of  a  mechanics' 
lien  for  alterations  or  repairs.  Han- 
cock's Appeal,  115  Pa.  St.  i. 

When  a  Question  for  the  Jury. — 
Where  an  additional  building  is  con- 
structed, it  is  a  question  for  the  jury, 
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the  change  in    the    external    character  of  a  building,  which  de- 
termines whether  it  is  to  be  regarded  as  a  new  structure.^ 

((/)  Appurtenances. — A  mechanics'  lien  attaches  upon  both  the 
building  and  the  appurtenances  although  the  work  may  have 
been  done  wholly  upon  only  either  one  of  them.^  It  is  for  the 
jury  to  determine  what  are  appurtenances.^ 

(e)  Money  Loaned  for  Building. — Mechanic's  lien  law  provides 
exclusively  for  security  of  material-men  and  laborers;  and  one 
who  advances  money  as  a  loan,  although  it  is  expressly  for  the 
payment  of  materials  and  labor  devoted  to  the  erection  of  a 
building,  can  claim  no  benefit  of  the  law.* 

(/)  Removal  of  Building. — A  purchaser  may  come  into  equity 
for  aid  to  remove  a  building  when  it  is  sold  under  a  lien  in  case 
where  the  land  is  held  by  a  mortgagee  under  a  prior  mortgage.^ 
But  if  the  removal  of  a  building  will  make  the  security  of  the 
mechanic  insufificient,  he  may  prevent  its  removal  by  injunction.** 

11.  Machinery,  Fixtures,  etc. — Where  repairs,  or  alterations  or 
additions  are  made  to  a  building,  and  machinery  or  fixtures  are 


whether  it  is  a  continuation  of  the 
first  erection,  so  as  to  connect  the  two, 
and  validate  a  lien,  under  the  act  14th 
of  April,  1855  (P.  L.)  238;  Diller  v. 
Burger,  68  Pa.  St.  432.  And  see  Smaltz 
V.  Hagy,  5  Phila.  (Pa,)  99. 

Under  the  mechanics'  lien  law,  the 
question  whether  when  an  old  building 
is  renewed  by  considerable  repairs,  it 
is  "an  erection  or  construction,"  is  a 
mixed  question  of  law  and  fact,  and  is 
properly  referred  to  a  commissioner 
competent  to  pass  upon  both  law  and 
fact.  Yohe's  Appeal,  55  Pa.  St. 
121. 

1.  Miller  v.  Hershey,  59  Pa.  St.  64. 
See  Patterson  v.  Frazier,  133  Pa.  St. 
414. 

2.  Carpenter  v.  Leonard,  5  Minn. 
155.  See  statutes  of  Maine,  Nebraska, 
New  Hampshire,  Ohio,  Virginia  and 
West  Virginia.  See  also  Henry  v. 
Plitt,  84  Mo.  237;  Short  v.  Miller,  120 
Pa.  St.  470. 

3.  Amis  V.  Steamboat  Louisa,  9  Mo. 
629. 

Under  the  mechanics'  lien  law  of 
Illinois  allowing  liens  upon  land  or  lots 
for  "buildings  or  appurtenances  to 
buildings"  thereon  erected,  a  vault 
under  the  sidewalk  adjacent  to  the  lot 
is  not  an  appurtenance,  and  cannot  be 
made  subject  to  a  lien.  Parmalee  v. 
Hambleton,  19  111.  615. 

4.  Godeifroy  v.  Caldwell,  2  Cal.  489; 
s.  c,   56   Am.   Dec.  360;   Gay  lord   v. 


Loughridge,  50  Tex.  573.  Cofiifare 
Stowell  V.  Simmons,  i  Cal.  452. 

A  laborer,  employed  bv  a  contractor 
upon  a  building  erected  under  an 
agreement  between  the  contractor  and 
the  owner  of  the  land  occupied  by  the 
building,  by  which  the  latter  agrees,  in 
consideration  of  the  erection  of  the 
building,  to  advance  money  for  its  cost, 
and  on  its  completion  to  convey  the 
lot  and  building  to  the  contractor,  and 
take  a  mortgage  back  to  secure  pay- 
ment of  the  purchase  money,  and  his 
advances  under  the  contract,  cannot 
maintain  an  action  against  the  owner 
of  the  lot,  as  the  owner  of  the  building 
within  the  meaning  of  the  mechanics' 
lien  act.  St.  1S30,  412,  §  i;  Loonie  v. 
Hogan,  5  Selden  (N.  Y.)  435. 

An  insurance  companj'  loaned  the 
owner  of  a  lot  and  uncompleted  build- 
ing money  for  the  purpose  of  complet- 
ing the  building,  and  took  from  him  a 
deed  of  trust  conveying  the  fee,  de- 
feasible on  the  payment  of  the  debt. 
The  owner  allowed  the  building  to  be 
completed  without  giving  notice  that 
he  would  not  be  responsible  therefor. 
H<?ld,  that  the  insurance  company's  in- 
terest in  the  property  was  subject  to 
the  mechanics'  lien  for  work  done  and 
materials  furnished  after  the  making  of 
the  trust.     Fuquay  v.  Stickney,  41  Cal. 

583- 

B.  Otley  V.  Haviland,  36  Miss.  19. 
6.  Barber  v.  Reynolds,  33  Cal.  497. 
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furnished  therefor,  or  rendered   necessary  thereby,  the  Ikn   will 
attach. 1 


1.  Goss  V.  Helbing,  77  Cal.  190; 
Schwartz  v.  Allen,  7  N.  Y.  Supp.  5; 
Schaper  v.  Bibb  (Md.),  17  Atl.  Rep. 
935;  Haslett  V.  Gillespie,  95  Pa.  St.  371; 
Donahue  v.  Cromartie,  21  Cal.  80; 
Stockwell  V.  Campbell,  39  Conn.  362; 
Turner  t;.  Wentworth,  iig  Mass.  4S9; 
Hall  V.  St.  Louis  Mfg.  Co.,  22  Mo. 
App.  33;  Stout  7'.  Sawyer,  37  Mich.  313; 
Dickey's  Appeal,  115  Pa.  St.  73;  Dim- 
mick  i;.  Cook,  115  Pa.  St.  573;  Allen 
V.  Frumet  Min.  etc.  Co.,  73  Mo.  688; 
Heidegger  v.  Atlantic  Milling  Co.,  16 
Mo.  App.  327.  See  Cox  •?;.  CoUes,' 17 
111.  App.  503;  Nordyke  &  Marmon  Co. 
V.  Hawkeye  Woolen  Mills  Co.,  53  Iowa 
521;  Baldwin  v.  Merrick,  [  Mo.  App. 
281;  Parrish's  Appeal,  S3  Pa.  St.  in; 
Donahue  v.  Cromartie,  21  Cal.  80;  Mc- 
Greary  z\  Osborne,  g  Cal.  119;  Pond 
Machine  Tool  Co.  v.  Robinson,  38 
Minn.  272.  Compare  Jerechi  v.  Phil- 
harmonic Society,  79  Pa.  St.  403;  All- 
man  V.  Corban,  4  Baxt.  (Tenn.)  74. 

R.  S..  ch.  91,  ^  27,  will  not  give  a  lien 
on  a  mill  for  labor  in  altering  and  re- 
pairing the  machinery  therein,  unless  it 
is  affirmatively  shown'  that  such  ma- 
chinery is  of  that  character  that  makes 
it  a  part  of  the  realty.  Baker  v.  Fes- 
senden,  71  Me.  292. 

A  boiler  in  a  brewhouse  is  a  fixture, 
and  subject  to  the  mechanics'  lien  un- 
der t'ne  Pennsj'lvania  law.  Gray  v. 
Holdship;  17  S.  &  R.  (Pa.)  413. 

A  mechanic  has  a  lien  on  burr  mill- 
stones. Wademan  v.  Thorp,  5  Watts 
(Pa.)  115. 

The  engine  of  a  steam  saw  mill  is 
subject  to  the  mechanics'  lien.  Morgan 
V.  Arthurs,  3  Watts  (Pa.)  140. 

Where  scales  furnished  to  a  grain 
elevator  comply  with  the  terms  of  the 
contract  and  work  well,  the_y  must  be 
accepted,  and  a  mechanics'  lien  at- 
taches therefor.  Girard  Point  Storage 
Co.  V.  Riehle  (Pa.),  12  Atl.  172. 

A  stack  constructed  in  a  pork  house, 
essential  both  for  the  pork  fiouse  and  a 
distillery,  whether  the  distillery  is  at- 
tached to  the  pork  house  or  not,  and 
though  the  pork  house  maj'  be  used  in- 
dependently of  the  distillery,  3'et  being 
erected  for  and  necessary  to  both  estab- 
lishments, must  be  regarded  as  a  part 
thereof,  and  the  account  for  construct- 
ing the  stack  is  a  lien  upon  both.  Bod- 
ley  V.  Denmead,  i  W.  Va.  249. 

A  mechanics'  lien  can  be  supported 
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for  an  engine  made  by  one  firm,  a  boiler 
by  another  and  a  boiler  stack  by  a 
third,  for  an  iron  company's  furnace; 
and  the  fact  that  the  work  was  not 
done  on  the  ground  but  at  a  distance  in 
their  shops  does  not  affect  the  rights  of 
the  claimants.  Parrish's  Appeal,  83 
Pa.  St.  III. 

A  mechanic  employed  by  an  owner 
of  a  portable  engine,  boiler  and  appur- 
tenances, to  take  the  same  down  from 
one  place  and  remove  and  erect  them 
temporarily  upon  the  land  of  another, 
is  not  entitled  to  a  lien  either  upon  the 
land  or  the  machinery.  Truxall  v.  Will- 
iams, 15  Lea  (Tenn.)  427. 

Sellers  of  portable  machinery  do  not 
have  a  mechanics'  lien  on  the  land  on 
which  the  buver  may  choose  to  erect 
and  use  it.  To  give  a  lien  the  claimant 
must  have  contracted  to  improve  the 
particular  lands  in  question.  Stout  v. 
Sawver,  37  Mich.  313. 

The  movable  scenery  in  a  theatre  and 
the  appliances  for  shifting  the  same,  are 
''fixtures  or  machinery"  within  the 
Tenn.  Code,  §  1981,  providing  for  liens 
of  mechanics  and  material  men.  So 
also  are  the  chairs  fastened  to  the  floor. 
Grewar  v.  Allowa3',  3  Tenn.  Ch.  584. 

A  marble  mason,  who  contracts  for 
all  the  marble  mantles  in  a  building, 
has  power  to  bind  it  by  a  lien.  Der- 
rickson  v.  Nagle,  2  Phila.  (Pa.)  20. 

Gas  Fixtures. — A  lien  cannot  be  ob- 
tained for  gas  fixtures.  Marshall  v. 
Kaighn,  2  W.  N.  C.  (Pa.)  426.  Gas 
fixtures,  as  distinguished'  from  gas  fit- 
tings, are  not  the  subject  of  a  mechan- 
ics' lien.  Jarechi  v.  Philharmonic  So- 
ciety, 79  Pa.  St.  403. 

Heating  Apparatus.  —  Under  the 
Pennsylvania  act  of  June  16th,  1S36,  a 
mechanics'  lien  maj'  be  filed  for  articles 
consisting  of  heating,  laundry  and 
cooking  apparatus  furnished  in  the 
construction  of  a  hotel.  Dimmick  v. 
E.  H.  Cook  Co.,  115  Pa.  573.  A  heat- 
ing apparatus,  to  be  removed  if  it  did 
not  answer,  and  for  that  reason  re- 
moved, confers  no  lien.  Harlan  v. 
Rand,  27  Pa.  St.  511;  Kitson  w.  Cri-mp, 
I  W.  N.  C.  (Pa.)  164;  s.  c,  9  Phila. 
(Pa.)  41. 

A  stove  with  its  funnel  cannot  be 
considered  as  materials  for  the  re- 
pair of  a  building  within  the  mean- 
ing of  the  statute  respecting  mechan- 
ics' lien.     Lambard  v.  Pike,  33  Me.  141. 
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In  some  cases  the  statute  gives  a  lien  upon  the  entire  building 
for  the  price  of  such  fixtures. ^ 

12.  Labor  and  Materials. — The  equity  of  a  lien  claim  for  labor 
and  materials  arises  from  the  fact  that  the  value  of  the  property 
to  which  they  have  been  applied  has  been  increased.^  And  it 
depends  for  its  existence  on  the  fact  of  a  debt  due  from  the  owner 
to  the  contractor,  at  the  time  of  the  notice  of  the  lien  or  subse- 
quently.^ 

(a)  Generally. — All  labor  done  and  materials  furnished  for  the 
erection  of  a  building,  under  an  express  or  implied  contract  with 
the  proper  parties,  is  subject  to  a  mechanics'  lien.*     The  contract 


Furnaces. — On  the  trial  of  a  petition 
to  enforce  a  mechanics'  lien  the  peti- 
tioner claimed  a  lien  for  furnaces  and 
ranges  furnished  by  him.  Held,  that 
the  question  was  one  of  mixed  fact  and 
law;  that  if  the  transaction  between 
the  petitioner  and  the  owner  of  the 
buildings  was  merely  a  sale  of  the  fur- 
naces and  ranges  as  personal  property 
there  would  be  no  lien;  but  if  by  the 
contract  the  furnaces  and  ranges  were 
to  be  furnished  as  parts  of  the  houses, 
and  they  were  in  fact  so  applied,  there 
would  be  a  lien;  and  that  it  not  appear- 
ing that  the  judge  erred  in  appl3-ing 
these  principles  of  law,  exceptions  al- 
leged to  his  finding  could  not  be  sus- 
tained. Turnner  v.  Wentworth,  iig 
Mass.  459;  Goodin  v.  EUeardsville  Hall 
Assoc,  5   Mo.  App.  289. 

Tables  Used  as  Store  Counters.  — 
Tables  not  attached  to  a  building, 
though  used  therein  for  store  counters, 
and  which  may  be  as  well  used  else- 
where or  for  other  purposes,  are  not  of 
those  things  for  the  construction  of 
which  the  statute  gives  the  mechanic  a 
lien.     Baum  v.  Covert,  62  Miss.  113. 

Wooden  Flume. —  A  wooden  flume 
tised  to  conduct  the  water  from  the 
pond  to  the  mill  wheel  is  a  fixture  for 
which  a  mechanic  may  maintain  a  lien. 
Derrickson  v.  Edwards,  29  N.J.  Eq.468. 

Drain  Pipe. — A  drain  pipe,  extending 
from  the  cellar  of  a  house  in  a  city 
through  the  cellar  wall,  yard  and  street 
into  a  sewer,  and  included  in  the  con- 
tract for  building  the  house,  which  is 
fitted  for  the  use  of  the  city  water,  is  a 
part  of  the  house,  for  the  laying  of 
which  a  lien,  under  the  Pub.  Stat.,  ch. 
191,  ma_y  be  maintained;  and  it  is  iin- 
material  that  the  fee  of  the  street  is  not 
in  the  owner  of  the  house.  Beatty  v. 
Parker,  141  Mass.  523. 

In  Maine,  the  R.  S.,  ch.  gi,  ^  27,  will 
not  give  a  lien  on  a  mill   for  labor  in 


altering  and  repairing  the  machinery 
therein,  unless  it  is  affirmatively  shown 
that  such  machinery'  is  of  that  charac- 
ter that  makes  it  a  part  of  the  realty. 
Baker  v.  Fessenden,  71  Me.  292. 

1.  Donahue  v.  Cromartie,  21  Cal.  80; 
Parrish's  Appeal,  83  Pa.  St.  in;  Stock- 
well  V.  Campbell,  39  Conn.  362;  Equit- 
able Life  Ins.  Co.  v.  Slye,  45  Iowa  615. 
Compare  East  Tenn.  Iron  Mfg.  Co.  v. 
Bynum,  3  Sneed  (Tenn.)  268;  Truxall 
V.  Williams,  15  Lea  (Tenn.)  427. 

2.  Perkins  v.  Pike,  42  Me.  141. 

The  lien  attaches  for  cost  of  ma- 
terials as  well  as  labor.  Busfield  v. 
Wheeler,  14  Allen  (Mass.)  139. 

3.  Blythe  v.  Poultney,  31  Cal.  234. 

4.  Neilson  v.  Igwa  Eastern  R.  Co., 
51  Iowa  184;  Leddo  v.  Hughes,  15  111. 
41;  Alley  V.  Lanier,  i  Coldw.  (Tenn.) 
540;  Claj'comb  v.  Cecil,  27  111.  497; 
Roach  V.  Chapin,  27  111.  194;  RaraAvis 
etc.  Mining  Co.  v.  Bouscher, 9  Colo.  385 ; 
Ehler's  Admr.  v.  Elder,  51  Miss,  495. 
See  Stevens  -u.  Wells,  4  Sneed  (Tenn.) 

387- 

The  '"incidental"  labor  for  which 
liens  are  allowed  under  the  statutes 
must  be  directly'  done  for  and  con- 
nected with,  or  actually  incorporated 
into,  the  building  or  improvement. 
Rara  Avis  etc.  Mining  Co.t;.  Bouscher, 
9  Colo.  385. 

A  mechanics'  lien  may  be  maintained 
for  labor  performed  away  from  the 
premises  on  which  the  lien  is  claimed 
in  preparing  material  which  is  intended 
for  use,  and  actuallv  used,  in  the  con- 
struction of  a  liuilding  upon  the  prem- 
ises.    Wilson  J.  Sleeper,  131  Mass.  177. 

Building  Dam. — A  mechanic  who  be- 
stows labor  upon  a  breakwater  and  dam 
attached  to  a  saw  mill  is  entitled  to  a 
lien  upon  the  mill  for  such  labor.  Will- 
amette Falls  etc.  Co.  v.  Remick,  i 
Oreg.  169. 

Constructing  Tunnel. — A  mechanics' 
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lien  exists  for  taking  down  houses  for 
temporary  bridges,  sewers,  water  and 
gas  pipes,  necessary  while  constructing 
a  tupnpl.  Andrews  v.  St.  Louis  Tun- 
nel R.  Co.,  i6  Mo.  App.  299. 

Cooking  for  Workmen. — A  person  is 
not  entitled  to  a  lien  on  a  reservoir  for 
the  value  of  his  services  rendered  in 
cooking  for  the  men  employed  in  con- 
structing the  reservoir,  notwithstanding, 
the  cooking  was  done  on  the  ground  as 
the  work  progressed.  McCormick  v. 
Los  Angeles  W.  Co.,  40  Cal.  1S5. 

Cultivating  Land. — A  laborer  who 
cultivates  land,  or  clears  and  prepares 
it  for  cultivation,  is  not  entitled  to  a 
lien  thereon  for  his  wages.  Brown  v. 
Wyman,  56  Iowa  453;  s.  c,  41  Am. 
Rep.  117. 

Flagging  of  Sidewalk. — The  act  giv- 
ing a  lien  to  mechanics,  etc.,  for  work 
perforined  in  the  "erection,  construc- 
tion or  finishing"  of  buildings,  does  not 
give  a  lien  for  flagging  of  sidewalks, 
3'ards  and  areag  of  buildings  in  the  pro- 
cess of  erection.  McDermott  v.  Pal- 
mer, 4  Selden  (N.  Y.)  383;  Knaube  x<. 
Kerchner,  39  Ind.  217;  State  v.  Bor- 
ough Commission  (N.  J.),  15  Atl.  Rep. 
529;  Smith  V.  Kennedy,  89  111.  485. 
See  Karr  v.  Parks,  40  Cal.  188;  Coenen 
V.  Staub.  74  Iowa  32.  But  see  Henry 
V.  Plitt,  84  Mo.  237. 

In  Pennsylvania,  -a  lien  cannot  be 
filed  for  bricks  furnished  for  paving  the 
footway.  Cloud  v.  Kendrick,  1  W.  N. 
C.  (Pa.)  601;  Webster  v.  Wakeling,  2 
W.  N.  C.  (Pa.)  III. 

Furnlsliers. — Scenery,  seats  and  pul- 
leys furnished  and  placed  in  a  theatre 
create  a  lien  on  the  house  and  lot  in 
favor  of  the  mechanic  and  the  fur- 
nisher of  materials.  Halley  v.  AUoway, 
10  Lea  (Tenn.)  523. 

Furnishing  Lumber.  —  A  lumber 
dealer,  furnishing  materials  to  a  con- 
tractor, is  not  a  person  "doing  or  per- 
forming work  towards  the  erection  of 
the  building"  within  the  meaning  of  the 
act  respecting  mechanics'  lien,  not- 
withstanding he  caused  a  portion  of  the 
lumber  to  be  dressed  at  a  saw  mill  in  a 
particular  way  to  meet  the  order  of  the 
contractor.  I3urst  v.  Jackson,  10  Barb. 
(N.  Y.)  219. 

Grading  Around  BuUdlng. — The  stat- 
ute does  not  authorize  a  lien  for  tilling 
in  and  grading  the  earth  about  a  build- 
ing already  erected,  the  work  being  un- 
connected with  the  erection,  alteration 
or  repair  of  any  building  or  structure 
upon  the  premises.  Pratt  v.  Duncan, 
36  Minn.  545. 


Hammering  Stone. — If  a  subcontrac- 
tor agrees  to  furnish  all  the  hammered 
granite  for  a  building  for  an  entire  sum 
of  monev,  he  has  no  lien  for  the  stone  on 
account  of  his  failure  to  give  the  owner 
the  notice  required  by  the  statute  of 
1872,  ch.  318,  §  I,  for  the  labor  per- 
formed in  hammering  the  stone.  Dona- 
her  V.  City  of  Boston,  126  Mass.  309. 

Hauling  Lumber  and  Sand. — Under 
the  Pub.  Stat.,  ch.  191,  no  lien  can  be 
maintained  for  labor  performed  in  haul- 
ing lumber  and  sand  to  the  premises 
upon  which  the  lien  is  sought  to  be  en- 
forced, although  the  lumber  and  sand 
are  intended  to  be  used  in  the  con- 
struction of  a  house,  and  portions  of 
them  are  actually  so  used.  Webster  v. 
Real  Estate  Improvement  Co.,  140 
Mass.  526. 

Hauling  Ore  from  Mine. — A  mechan- 
ics' lien  under  the  statute  (Laws  1872, 
p.  147)  will  not  lie  for  hauling  ores 
from  a  mine  to  a  quartz  mill.  The 
statute  contemplates  a  lien  only  for 
such  labor  or  material  as  maj'  have 
been  performed  or  furnished  in  the  de- 
velopment, improvement  or  conserva- 
tion of  the  mine  which  has  become 
incorporated  with  and  constitutes  a 
part  of  its  value.  Barnard  v.  Mc- 
Kenzie,  4  Colo.  251. 

Hauling  quartz  to  a  quartz  mill  was 
Jield  to  be  "performing  labor  for  carry- 
ing on  the  mill"  within  the  meaning  of 
the  Nevada  Mechanics'  Lien  Law 
(Nev.  Stat.  1S69,  61).  Re  Hope 
Mining  Co.,  i   Sawj'.  (U.  S.)   710. 

Lightning  Kods. — The  statute  in  Il- 
linois does  not  give  a  lien  to  a  party 
furnishing  the  materials  and  placing  a 
lightning  rod  on  a  liouse,  as  this  is 
neither  building,  altering,  repairing  nor 
ornamenting  the  same.  Drew  v.  Ma- 
son, 81  111.  498. 

Making  Doors. — A  person  employed 
to  make  the  doors  for  a  house  by  the 
carpenter  engaged  by  the  owner  to  do 
the  carpenter  work  thereon,  the  lum- 
ber for  the  doors  being  delivered 
by  the  owner  of  the  carpenter  and  the 
latter  to  the  person  so  employed,  the 
work  being  at  the  tatter's  shop,  has  a 
lien  upon  tlie  doors  when  finished  for 
the  value  of  his  labor.  Mclntire  v. 
Carver,  2  Watts  &  Serg.  (Pa.)  392;  s. 
t.,  37  Am.  Dec.  519. 

Mining. — One  performing  labor  in 
and  upon  a  mine  is  entitled  to  a  lien 
therefor,  though  called  ttie  superin- 
tendent of  the  mine.  Palmer  7'.  Uncas 
Mining  Co.,  70  Cal.  614;  Helm  v. 
Chapman,  66  Cal.  291;  Silvester  v.  Coe 
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should  be  made  with  the  owner  or  the  agent  or  subcontractor.^ 
Claims  for  anything  but  labor  or  materials  are  nonlienable.* 

{b)  Labor  and  Materials  for  the  Repair  of  Buildings. — See 
Building,  supra. 

(c)  Running  Accounts. — A  material-man's  lien  is  preserved  as  to 
all  the  items  of  an  "open  running  account,"  if  the  last  item 
accrued  subsequently  to  the  time  within  which  a  lien  may  be 
filed.*  Where  property  is  delivered,  under  an  agreement  which 
permits  a  lien  for  the  work,  for  the  purpose  of  having  work  done 
thereon  which  adds  to  its  value,  it  makes  no  difference  that  the 


Quartz  Mine  Co.  (Cal.),  22  Pac.  Rep. 
217;  Quale  V.  Moon.  48  Cal.  47S.  Com- 
pare Williams  v.  Santa  Clara  Min. 
Assoc,  56  Cal.  193;  Hicks  v.  Murray, 
43  Cal.  515. 

And  the  lien  is  not  restricted  to  the 
personal  property  of  their  employers 
at  the  mines,  but  extends  to  their  per- 
sonal estate  generally.  Reed's  Appeal, 
18  Pa.  St.  (6  Harris)  235. 

Moving  Building. —  A  mechanics'  lien 
does  not  lie  for  the  price  of  a  building 
already  constructed  to  be  moved  onto 
a  lot  unless  it  is  to  constitute  part  of  a 
larger  structure.  Selden  v.  Meeks,  17 
Cal.  129. 

Planing  Mill. — One  who  furnishes 
material  for  a  planing  mill  is  an  original 
contractor  and  material-man  within  the 
Alabama  statute.  Lane  v.  Jones,  79 
Ala.   156. 

OU  Refinery.  —  Under  Pa.  Act  ot 
June  16th,  1836,  which  does  not  desig- 
nate the  character  of  the  buildings  to 
which  a  mechanics'  lien  may  attach,  a, 
lien  may  be  claimed  for  lumbar  fur- 
nished for  and  about  the  construction 
of  buildings  constituting  the  plant  of 
an  oil  ■  refinery.  Short  v.  Miller,  120 
Pa.  St.  470. 

Paper  hangers  had  a  lien  under  the 
act  of  1836.  Freeman  v.  Gilpin,  i 
Phila.  (Pa.)  23;  s.  c,  4  Clark' (Pa.) 
411. 

Painting  Fence. — If  a  judgment  for  a 
lien  claim  on  a  house  include  labor  and 
materials  for  painting  a  fence  and  var- 
nishing carpets,  the  lien  is  therebj'  de- 
feated. First  Nat.  Bank  of  Salem  u. 
Redman,  57  Me.  405. 

Painting  House. — House  painters  are 
within  the  protection  of  the  mechanics' 
lien  law  which  secures  a  lien  to  per- 
sons who  furnish  labor  or  materials  for 
erecting  or  repairing  a  building.  Mar- 
tine  V.  Nelson,  51  III.  422. 

Powder  and  Fuses. — Where  a  building 
contract  (in  the  city  of  New  York) 
requires    the    rock   upon    land    to    be 


blasted  and  removed,  preparatory  to 
building,  powder  and  fuses  necessarily 
used  for  that  purpose  come  within  the 
term  "materials  in  building"  within  the 
meaning  of  the  lien  of  1851.  See  also 
Keystone  Min.  Co.  v.  Gallagher,  5 
Colo.  23. 

Railroad  Ties. — The  word  timber  in 
the  Wisconsin  statute  includes  railroad 
ties.  KoUock  v.  Parcher,  52  Wis.  393. 

Services  in  Paying  for  Labor.  —  A 
charge  of  commission  for  services  in 
paying  for  labor  and  materials  used  in 
erecting  buildings  would  not  come  with- 
in the  letter  or  spirit  of  the  act.  Edgar 
■V.  Salisburg,  17  Mo.  271. 

SMngles. — The  word  lumber  in  sec- 
tion 3341  R.  S.  of  Wisconsin  includes 
shingles.     Gross  v.  Eiden,  53  Wis.  543. 

Sashes,  blinds,  doors,  etc.,  sold  by 
dealer  under  contract  and  used  in  the 
construction  of  houses,  held  nonlien- 
able.     Arnold  v.  Budlong,  n  R.  I.  561. 

Upholstering.  —  Materials  furnished 
for  upholstering  boxes  in  a  theatre  are 
not  the  subject  of  a  lien  under  the 
Delaware  mechanics'  lien  law.  Mc- 
Cartney V.  Buck  (Del.),  12  Atl.  717. 

Terracing. — Laws  N.  Y.  1S85,  ch. 
342,  ^  I,  providing  that  anyone  who 
shall  perform  any  labor,  or  furnish  any 
materials  to  be  used  in  altering  or  re- 
pairing any  "building  or  building  lot, 
including  fences,  sidewalks,  paving, 
fountains,  fish  ponds,  fruit  and  orna- 
mental trees,"  shall  have  a  lien,  in- 
cludes a  claim  for  terracingand  sodding 
a  building  lot.  Pickett  v.  Gollner,  7 
N.  Y.  Supp.  196. 

1.  Woodward  v.  American  Exposi- 
tion R.  Co.,  39  La.  An.  566. 

2.  Willamette  etc.  Co.  v.  Remick,  i 
Oreg.  i6g. 

3.  Central  Trust  Co.  v.  Texas  etc. 
R.  Co.,  23  Fed.  Rep.  673.  See  Watts 
V.  Whittington,  48  Md.  353. 

In  a  suit  to  enforce  a  mechanics'  lien 
for  materials  set  forth  in  a  running 
account,  the  date  of  the  last  item  fixes 
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deliveries  take  place  at  different  times,  provided  they  are  all  made 
under  a  single  contract.     The  lien  attaches  to  all  the  property.^ 

Where  it  is  specially  agreed  or  impliedly  understood  between 
the  parties  that  the  account  is  to  be  kept  open  and  continued  as 
one  and  the  same  continous  transaction  and  course  of  dealing, 
the  account  will  be  considered  as  one  continuous  account  and  one 
demand  ;^  and  if  part  of  it  is  voluntarily  returned  without  pay- 
ment for  the  work,  the  only  consequence  is  that  the  workman  has 
abandoned  a  part  of  his  security  for  the  total  amount  due  him, 
and  retained  his  lien  therefor  only  upon  the  property  which 
remains  in  his  possession. ^ 

{d)  Materials  Must  be  Furnished  on  Credit  of  Building. — Per- 
sons furnishing,  on  the  credit  of  the  contractor,  materials  used  in 
building  a  house,  have  no  lien  therefor  on  the  building.* 


the  "time  of  payment"  within  the  mean- 
ing of  §  984  oi'  the  Code,  limiting  the 
action  to  one  year  from  the  time  pay- 
ment should  have  been  made.  Mer- 
chant V.  Cook,  4  Greene  (Iowa)  115. 

Where  the  account  on  which  a 
mechanics"  lien  was  claimed  amounted 
to  about  $800,  and  was  carried  along 
with  reasonable  continuity'  until  Aug. 
5th,  18S2,  and  here  was  biit  one  other 
charge,  which  was  dated  March  27th, 
18S3,  as  to  the  mortgagee  under  a  mort- 
gage executed  more  than  ninety  daj's 
after  August  5th,  1882,  the  account  was 
properly  held  to  close  on  that  date,  and 
not  on  March  27th,  18S3,  the  date  of  the 
last  charge.  Gilbert  v.  Tharp,  72  Iowa 
714. 

1.  Wiles  Laundrv  Co.  v.  Hahlo,  105 
N.  Y.  234;  Hill  u. "Callahan,  58  N.  H. 
497;  Diller  ti.  Burger,  68  Pa.  St.  432. 

A  mechanics'  lien  is  enforceable  for 
all  the  items  of  an  account  furnished  by 
the  original  contractor,  for  supplying 
the  articles  needed  in  the  construction 
of  the  building  and  machinery  in  which 
the3'  were  used,  where  it  is  inferrible 
from  the  evidence  that  they  were  fur- 
nished under  one  contract.  Fulton 
Iron  Works  v.  North  Center  Creek, 
Minn.  etc.  Co.,  80  Mo.  265. 

The  Pennsylvania  act  of  April  14th, 
1850, — which  provides  that  whenever 
the  items  of  a  mechanic  or  material- 
man's bill  for  work  done  or  materials 
furnished  continuously  toward  the  erec- 
tion of  anj'  new  building,  are  in  any 
part  bona  fide  within  six  months  before 
the  claim  therefor,  the  lien  shall  be 
valid  for  the  whole, — was  intended  to 
do  more  than  merely  link  together  the 
iteran  of  a  bill  by  means  of  a  contract 
or  a  single    order  for   the  whole.     Its 


purpose  was,  when  the  materials  were 
in  part  furnished  for  a  single  building, 
to  the  same  contractor,  in  the  ordinary 
progress  of  the  work  upon  it,  thus  giv- 
ing to  them  a  unity  of  purpose,  if  not  of 
contract,  to  correct  that  apparent  want 
of  continuity  which  exists  when  there 
is  no  contract  or  general  order  for  the 
whole  bill.  Singerly  v.  Doerr,  62  Pa. 
St.  9. 

2.  Fulton  Iron  Works  v.  North 
Center  Creek  Mining  etc.  Co.,  80  Mo. 
265. 

In  a  mechanics'  lien  proceeding,  insti- 
tuted for  materials  furnished  by  a  sub- 
contractor, it  appeared  that  the  only 
things  furnished  within  six  months  were 
two  hearths,  supplied  gratuitously  in 
■  the  place  of  defective  hearths  furnished 
more  than  si.x  months  before,  and  a 
portable  stove.  Held,  that  these  items 
of  charge  would  not  save  the  rest  of  the 
account  from  the  six  months'  statutory 
bar.  Women's  Homoeopathic  Assoc. 
V.  Harrison,  120  Pa.  St.  28. 

Where  the  partnership  for  which  ma- 
terials are  furnished  under  a  contract  is 
dissolved,  the  continuity  of  the  running 
account  is  broken;  materials  furnished 
the  new  firm  must  be  deemed  furnished 
under  another  contract.  Henry  v.  Ma- 
hone,  23  Mo.  App.  83. 

3.  Wiles  Laundry  Co.  v.  Hahlo,  105 
N,  Y.  234. 

4.  Wetherill  v.  Ohlendorf,  61  111.  283; 
Muhlenberg  v.  Schreiner,  8  L.  Bar. 
(Pa.)  so;  Hills  v.  EUiot,  16  S.  &  R. 
(Pa.)  56;  Shriver  v.  Birchall,  2  W.  N. 
C.  (Pa.)  172;  Early  v.  Albertson,  2  W. 
N.  C.  (Pa.)  369. 

Materials     furnished    solely    on    the 
credit  of  the  contractor,  do  not  consti- 
tute a  lien.     McDonald  v.  Williams,   2 
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The  credit  must  be  given  to  the  building.' 

(e)  Material  Not  ^ji'(a!'.-~IVIaterial  not  used  in  a  building,  but 
bona  fide  and  properly  furnished  for  it,  may  be  charged  against 
it.^  When  lumber  or  other  materials,  suitable  in  kind  and  quality 
for  a  particular  building,  is  furnished  to  the  contractor,  on  its 
credit,  the  material-man  is  not  bound  to  see  that  it  is  actually 
used  in  the  structure.  He  is  entitled  to  his  lien  whether  the  ma- 
terial  is    so    used    or    not,  because    the   contractor,  in  providing 


Leg.  Gaz.  (Pa.)  121;  s.  c,  4  Leg.  Gaz. 
(Pa.)  338;  Davis  v.  Stratton,  i  Phila. 
(Pa.)  2S9. 

1.  Poole  V.  Union  Pass.  R.  Co.  (Pa.). 
16  Atl.  Rep.  736;  Wisconsin  Planing 
Mill  Co.  V.  Grams,  72  Wis.  275. 

2.  Singerly  v.  Doerr,  62  Pa.  St.  q; 
Odd  Fellows  Hall  v.  Masser,  24  Pa,  St. 
i;o7;  Presbyterian  Church  ;'.  Allison,  10 
Pa.  St.  413;  Hinchman  i'.  Graham,  2  S. 
>i  R.  (Pa.)  170;  Olympic  Theatre,  2 
Browne  (Pa.)  275;  Wallace  i;.  Melchior, 
2  Browne  (Pa.)  104;  Chicago  Art.  Well 
Co.  V.  Corey,  60  111.  73;  Greenway  v. 
Turner,  4  Md.  296;  Morrison  v.  Han- 
cock, 40  Mo.  561;  Marble  v.  Jones  etc. 
Lumber  Co.,  19  Neb.  732;  Daniel  v. 
Weaver,  5  Lea  (Tenn.)  392;  Esslinger 
V.  Huebuer,  22  Wis.  632;  Thielman  i'. 
Carr.  75  111.  385;  Crosi<ey  v.  Coryell,  2 
Whart.  (Pa.)  223.  Compare  Holmes  v. 
Richet,  56  Cal.  307;  Houghton  v.  Blake, 
5  Cal.  240;  Perkins  v.  Pike,  42  Me.  141; 
Taggard  v.  Buckmore,  42  Me.  77; 
Hunter  v.  Blanchard,  rS  111.  318; 
Phillips  V.  Wright,  5  Sandf.  (N.  Y.) 
342;  Hill  V.  Bishop,  25  111.  349;  Weaver 
V.  Sells,  10  Kan.  609;  Oppenheimer  v. 
Morrell,  118  Pa.  St.  189;  Fitzpatrick  v. 
Thomas,  61  Mo.  515;  Hill  v.  Ryan,  54 
Ind.  118;  Hill  V.  Braden,  54  Ind.  72; 
Talbot  V.  Goddard,  55  Ind.  496;  Lanier 
I'.  Bell, Si  N.  Car.  337;  Coates  r.Shorey, 
8  Iowa  416. 

The  mechanics'  lien  extends  to  all 
the  material  in  good  faith  furnished  for 
the  purpose  ot  erecting  or  repairing  the 
buildmg,  in  pursuance  of  an  agreement 
with  the  owner,  though  a  part  should 
be  otherwise  appropriated,  if  so  appro- 
priated without  the  consent  of  the  fur- 
nisher. Beckell  v.  Petticrew,  6  Ohio 
St.  247. 

In  Singerly  xi.  Doerr.  62  Pa.  St.  9,  it 
■was  held  that  materials  not  used  in  the 
building,  but  bona  fide  and  properly 
furnished  for  it,  may  be  charged.  See 
Odd  Fellows  Hall  v.  Masser,  13  Harr. 
(Pa.)  S08;  Gaule  v.  Bilyeau,  25  Pa.  St. 
521;  Harlan  t'.  Rand,  27  Pa.  St.  511. 

In    Harker  v.    Conrad,    12     S.  &  R. 


(Pa.)  301,  it  was  held  a  lumber  mer- 
chant has  a  lien  whether  the  material 
furnished  be  used  in  a  usual  or  necessary 
manner  or  not. 

So  in  Harlan  v.  Rand,  27  Pa.  St.  511, 
it  was  held  that  a  material-man,  who 
deals  with  a  contractor,  can  only 
acquire  a  lien  for  materials  suitable  for 
the  building,  and  apparently  adapted  to 
it.     Boyd  V.  Mole,  9  Phila.  (Pa.)  iiS. 

Lumber  furnished  for  a  building, 
though  delivered  at  the  carpenter's 
shop,  at  a  distance  from  it,  and  not 
used,  creates  a  lien  under  the  statute, 
Hinchman  i  .  Graham,  2  S.  i  R.  (Pa.) 
170;  White  V.  Miller.  iS  Pa.  St.  52; 
Singerly  v.  Doerr,  62  Pa.  St.   9. 

To  sustain  a  mechanics'  lien  under 
the  lien  law  of  Minnesota  (as  under 
that  of  Ohi(),  Choteau  t>.  Thompson, 
2  Ohio  St.  114,  and  loMa,  Coate.*  z'. 
Shorey,  S  Iowa  416),  for  materials  fur- 
nished towards  i-epair  of  a  building,  it 
i"!  not  necessary  that  the  articles  should 
have  been  furnished  bv  the  material- 
man with  knowledge  of  the  identical 
building  for  which  they  were  intended. 
If  the  understanding  was  that  they 
were  purchased  for  building  purposes, 
this  is  enough.  Atkins  v.  Little,  17 
Minn.  342. 

In  California,  to  entitle  a  material- 
man to  enforce  a  lien  upon  a  building 
for  materials  furnished,  it  must  not 
only  be  alleged  and  proved  that  the 
materials  have  been  used  in  the  con- 
struction of  the  building,  but  that  they 
have  been,  by  the  express  terms  of  the 
contract,  furnished  to  be  used  in  the 
building.       Holmes  v.  Richet,  36  Cal. 

307- 

in  Kansas,  it  must  appear  that  the 
materials  were  used  in  the  building, 
3'et  when  it  is  satisfactorily  shown  that 
the  materials  were  sold  to  be  used  in 
such  building,  that  they  were  delivered 
to  the  builder  and  that  the  building  was 
actually  built,  and  when  there  is  testi- 
mony showing  that  some  of  the  ma- 
terials were  actually  used  in  the  con- 
struction of  the  building  and  there  is 
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nothing  even  raising  thie  suspicion  tiiat 
the  materials  after  having  been  deliv- 
ered for  the  purpose  were  used  else- 
where by  the  "builder,  or  that  an  un- 
necessary amount  of  material  was  pur- 
chased for  such  a  building;  held,  that  a 
finding  of  the  trial  court  sustaining  the 
lien  will  not  be  disturbed  although  it  was 
not  affirmatively  and  specifically'  shown 
as  to  each  article  that  it  went  into  the 
building.  Rice  v.  Hodge,  26  Kan.  164; 
Sturges  V.  Green,  27  Kan.  235;  Weaver 
V.  Sells,  10  Kan.  6og. 

In  Missouri,  where  only  part  of  the 
materials  furnished  the  contractor  are 
used  in  the  construction  of  the  work, 
the  lien  exists  only  for  that  part.  Helt- 
zell  V.  Chicago  etc.  R.  Co.,  20  Mo.  App. 

43. V 

Where  the  statute  provides  that 
"every  person  who  shall  do  or  perform 
any  work  upon  or  furnish  any  materials 
for  any  building,"  etc..  shall  have  a 
lien,  a  material-man  is  not  entitled  to 
a  lien  for  lumber  furnished  a  sub- 
contractor to  be  used  in  the  construction 
of  a  building  unless  it  was  actually  so 
used.  Simmons  f.  Carrier,  5o  Mo.  581; 
Schulenberg  v.  Prairie  Home  Inst:,  65 
Mo.  295;  Fitzpatrick  v.  Thomas,  5i 
Mo.  515. 

In  Nevj  Jersey,  it  is  no  objection  to 
the  validity  of  a  lien  claim  for  materials 
furnished  for  the  erection  of  a  building, 
that  such  materials  were  not  actually 
used  in  the  erection  of  any  building. 
When  it  appears  that  the  materials 
were  furnished  for  the  building,  and 
delivered  to  the  defendants  or  their 
agents  in  good  faith,  it  is  immaterial  to 
the  validity  of  the  lien  whether  they 
were  used  in  the  building  or  not. 
Morris  Bank  v.  Rockaway  etc.  Co.,  i 
McCarter  (N.J.)  189. 

In  Texas,  there  may  be  a  lien  for  ma- 
terials sold  although  they  are  not  de- 
livered at  the  building  if  the  owner  of 
the  building  refuses  to  receive  them  as 
he  has  agreed  to  do.  Tramraell  v. 
Mount,  68  Tex.  210. 

In  Wisconsin,  as  between  themselves, 
the  material-man  has  a  lien  for  ma- 
terials sold  to  the  owner  of  the  building 
with  the  understanding  that  they  were 
to  be  used  in  erecting  the  building, 
although  the  latter  make -a  difl'erent 
disposition  of  them,  and  procured  ma- 
terials for  the  building  elsewhere.  Es- 
slinger  v.  Huebner,  22  Wis.  632. 

In  Winslow  v.  Urquhart,  39  Wis.  260, 
the  statute  conferred  a  lien  in  favor  of 
any  person  "that  shall  furnish  an^'  sup- 
plies  or  that  may  do   or   perform    any 


labor  or  services  in  cutting,  falling, 
driving,  running,  rafting,  booming, 
cribbing,  or  towing  in  logs  or  timber," 
"tor  the  amount  due  for  such  supplies, 
laborer  services."  Although  the  court 
in  that  case  sustained  a  lien  in  favor  of 
a  person  employed  to  cook  the  food  of 
the  lumbermen,  the  decision  was  based, 
not  only  on  the  ground  that  the  services 
rendered  were  rendered  in  cutting,  fall- 
ing, driving,  etc.,  the  logs  or  timber,  but 
also  upon  the  ground  that  he  who  cooks 
the  food  "furnishes  supplies"  equall3' 
with  the  person  who  furnishes  the  raw 
materials.  In  McCormack  ti.  Los 
Angeles  City  Water  Co.,  40  Cal.  iSi;, 
the  court  adopted  a  view  diametrically 
opposed  to  the  decision  of  the  Wiscon- 
sin court,  and  held  that  a  lien  for  ser- 
vices rendered  in  cooking  for  men  em- 
ployed in  constructing  a  reservoir,  was 
not  conferred  by  a  statute  which 
declared  that  every  mechanic,  etc.,  per- 
forming labor  upon,  or  furnishing  ma- 
terials of  any  kind  to  be  used  in,  the 
construction,  alteration  or  repair  of  any 
mining  claim,  building,  etc.,  "shall  have 
a  lien  for  the  work  or  labor  done,  or 
materials  furnished."  In  this  case  the 
cooking  was  done  on  the  ground  as  the 
work  progressed,  but  the  court  held 
that  the  fact  that  the  cooking  was  done 
at  that  particular  place  was  entitled 
to  no  consideration  as  affecting  the 
question  of  lien.  Crockett,  J.,  who 
delivered  the  opinion  of  the  court,  said: 
"The  proof  shows  that  the  plaintiff  was 
employed  b}'  the  contractor,  or  super- 
intendent, to  cook  for  the  men  engaged 
in  excavating  the  reservoir,  and  tliat 
the  cooking  was  done  on  the  ground  as 
the  work  progressed.  But  the  fact  that 
the  cooking  was  performed  at  that  par- 
ticular place  is  entitled  to  no  considera- 
tion as  affecting  the  question  of  lien.  If 
any  lien  exists,  it  arises  not  from  the 
place  where  the  cooking  was  done,  but 
from  the  nature  of  the  services  and  its 
relation  to  the  work  which  was  being 
constructed.  If  the  plaintiff  can  assert 
a  lien  on  the  facts  proved,  he  CDuld  as 
well  have  done  so  if  the  cooking  had 
been  performed  at  any  other  place;  and 
if  the  mere  fact  that  a  person  is  em- 
ploj'ed  to  cook  for  the  laborers  engaged 
in  erecting  a  building  entitled  him  to  a 
lien,  the  same  result  would  follow  if  he 
had  furnished  the  provisions  also.  On 
the  same  theory  a  blacksmith  who  shod 
the  horses,  or  a  grain  dealer  who  fur- 
nished them  forage  whilst  employed 
oh  the  work,  or  a  wagon  maker  who  re- 
paired the  carts  cf  the  contractor,  would 
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suitable  material  for  the  building,  is  quasi  agent  of  the  owner; 
but  when  he  knows  the  material  is  to  be  used  for  temporary  pur- 
poses to  facilitate  the  work  of  the  contractors  and  it  is  in  fact  so 
used,  he  has  no  right  to  a  lien.^ 

(/)  No  Price  Stipulated. — It  labor  and  materials  have  been 
furnished  and  used  in  the  erection  of  a  building,  under  an  entire 
contract,  so  far  as  the  labor  and  materials  are  concerned,  but  with 
no  stipulation  for  any  definite  price,  a  hen  may  exist  for  the  value 
of  the  labor,  although  there  is  none  for  the  materials.^ 

{g)  Materials  Not  Delivered. — The  lien  of  a  mechanic  for  ma- 
terial furnished  will  be  upheld  after  such  material  is  prepared  for 


be  entitled  to  a  lien  on  the  building. 
And  if  every  one  who  contributed  in- 
directly and  remotely  to  the  work  is 
entitled  to  a  lien,  no  reason  is  perceived 
why  a  surgeon  called  to  set  a  broken 
limb  of  one  of  the  laborers,  whereby  he 
will  be  enabled  at  an  early  day  to  re- 
sume work  on  the  building,  might  not 
assert  alien;  but  services  of  this  char- 
acter, not  performed  on  the  building, 
are  not  within  the  province  ot  the 
statute. 

In  Dixon  v.  Blanchard,  i  E,  D. 
Smith  (N.  Y  )  722,  it  was  held  that 
under  a  statute  conferring  a  lien  on  any 
materials  furnished  for  building,  a  per- 
son supplving  a  hoisting  apparatus 
necessary  "for  and  used  in  the  construc- 
tion of  a  building  had  a  lien  for  the 
price.  Where  a  tJuilding  contract  re- 
quires rock  upon  land  to  be  blasted  and 
removed  preparatory  to  building,  pow- 
der and  fuses  supplied  to  the  con- 
tractor and  necessarily  used  for  that 
purpose,  come  within  the  term  "ma- 
terials in  building"  within  the  meaning 
of  the  New  York  lien  law  of  185 1. 
Hazard  Powder  Co.  v.  Byrnes,  12  Abb. 
Pr.  (  N.  Y.)  469;  21  How.  Pr.  (N.  Y.)  189. 

In  the  official  report  of  Vandergrift 
&  Forman's  Appeal,  S3  Pa.  St.  126,  the 
syllabus  is  in  the  following  terms: 
"One  who  contracts  to  drill  an  oil  well 
and  to  furnish  the  tools,  ropes,  etc.,  to 
be  used  in  the  drilling,  can  file  a  me- 
chanics' lien  against  the  well  for  the 
work  so  done  and  the  materials  fur- 
nished under  the  provisions  of  the 
second  statute  of  the  act  of  the  yth  of 
March,  1872."  In  Phillips  on  Me- 
chanics' Liens,  §  162^,  treating  of 
^^When  tien  exists  for  7nachinery^  e^c," 
this  case  is  cited,  and  it  might  be  inferred 
that  it  is  cited  in  support  of  the  propo- 
sition that  the  contractor  was  held  to  be 
entitled  to  a  lien  for  tools,  ropes,  etc., 
supplied.     The  syllabus    above   quoted 


would  also  bear  the  same  construction. 
An  examination  of  the  case,  however, 
shows  that  no  such  decision  was  ren- 
dered by  the  cour*-.  The  section  con- 
ferring the  lien  is  in  the  following 
terms:  "All  persons  dcing  work  for, 
on  or  about  the  erec'io^,  construction, 
or  repair  of  any  engir.o,  engine-house, 
tanks,  derrick,  building,  machinery, 
wood  or  iron  improvement,  erected, 
constructed,  or  repaired  upon  an3'  lease- 
hold estate,  or  for  boring,  drilling  or 
mining  on  said  lease  or  lot  for  the  de- 
velopment or  improvement  of  the  same, 
whether  such  labor  is  or  niay  be  done 
by  the  day,  month  or  year,  or  by  con- 
tract for  the  tenant  or  tenants,  lessee 
or  lessees  of  such  lot  or  lease  of  parcel 
of  land,  or  for  their  use  and  benefit, 
shall  have  a  lien  upon  the  personal 
property  and  fixtures  on  said  lot  or  lease 
of  ground,  and  upon  such  lot  or  lease- 
hold itself  for  the  price  and  value  of 
such  work  and  labor."  The  report 
shows  that  the  contract  of  the  plaintiff 
required  him  to  drill  the  w^ell,  furnisli- 
ing  tools,  ropes  and  fuel  for  the  drill- 
ing of  the  same,  for  a  specified  sum. 
The  objection  to  his  claim  was  that 
the  statute  did  not  provide  for  liens 
in  favor  of  contractors.  The  court, 
however,  held  that  the  fact  that  he  was 
a  contractor  did  not  invalidate  his 
claim,  and  that  as  the  statute  directed 
that  "the  price  and  value"  of  the  work 
should  be  the  measure  of  the  laborer's 
right  of  lien,  and  the  price  and  value 
was  fixed  by  the  claimant's  contract,  he 
was  entitled  to  a  lien  for  the  balance 
due  him  thereunder.  The  ques- 
tion whether  he  was  entitled  to  a  lien 
for  tools,  etc.,  employed  in  the  drilling, 
does  not  appear  to  have  been  considered 
b_v  the  court. 

1.  Oppenheimer  v.  Morrell,    118   Pa. 
St.  1S9. 

2.  Felton  t;.Minot,7  Allen  (Mass.)4r2. 
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the  building,  though  it  be  not  delivered  on  the  ground,  if  the 
mechanic,  being  ready  to  so  deliver  such  material,  is  prevented  by 
the  owner's  refusing  to  receive  it.^ 

{It)  No  Preference  Betiveeii  Labor  and  Materials. — The  lien  for 
labor  and  the  lien  for  materials  are  on  the  same  footing,  and  hence 
no  preference  in  the  lien  of  labor  can  be  given  over  that  of  ma- 
terials.^ 

III.  Persons  Entitled  to  Lien. — The  statutes  relating  to  me- 
chanics' lien  in  the  various  States  embrace  two  classes  of  persons 
who,  under  proper  circumstances,  are  entitled  to  the  lien  therein 
provided  for:  First,  persons  who  furnish  and  perform  labor  on 
the  building,*   and,  second,  those  who  furnish  material  actually 


1.  Trammell  v.  Mount,  6S  Tex.  210. 

2.  Moxlej  V.  Shepard,  3  Cal.  64. 

3.  Baum  w.Covert,  62  Miss.  ii3;Harris 
V.  Schultz,  64  Iowa  539;  Bank  of  Penn- 
sylvania V.  Gries,  35  Pa.  St.  423; 
Capron  v.  Strout,  11  Nev.  304; 
GodeftVoy  v.  Caldwell,  2  Cal.  4S9; 
Mowry  V.  Hill,  14  R.  I.  504;  Thompson 
V.  Snepard,  85  Ind.  352.  See  Lester  v. 
Houston,  loi  N.  Car.  605;  Fox  v. 
Rucker,  30  Ga.  525;  Mclntyre  v. 
Carver,  2  W.  &  S.  (Pa.)  392;  s.  c,  37 
Am.  Dec.  519;  Pennsylvania  &  Dela- 
ware R.  Co,  V.  Leuffer,  84  Pa.  St.  168; 
s.  c,  24  Am.  Rep.  1S9;  Erricson  v. 
Brown,  38  Barb.  (N.  Y.)  340;  Small- 
house  V.  Kentucky  etc.  Co.,  2  Mont. 
443;  McRae  v.  Creditors,  16  La.  An. 
305;  Rara  Avis  etc.  Min.  Co.  v.  Bous- 
cher,  9  Colo.  385;  Price  f.  Kirk,  90  Pa. 
St.  47;  Jones  v.  Shawhan,  4  W.  &  S. 
(Pa.)  257;  Mulligan  xk  Mulligan,  18  La. 
An.  20;  Knight  v.  Norris.  13  Minn. 
473;  Mutual  Benefit  Life  Ins.  Co.  v. 
Rowland,  26  N.  J.  Eq.  3S9;  Stryker  v. 
Cassidy,  76  N.  Y.  50;  Arnold  v.  Gouin, 
22  Grant  Ch.  314;  Knight  v.  Norris,  13 
Minn.  473,  475;  Willamette  Falls  etc. 
V.  Remick,  i  Oregon  169;  Marline  xj. 
Nelson,  51  111.  422;  Jobsen  v.  Boden,  8 
Pa.  St.  463;  Harris  v.  Schultz,  539; 
Parker  v.  Bell,  7  Gray  (Mass.);  Cul- 
hns  V.  Flagstaff  Silver  Mining  Co.,  2 
Utah  219;  Hill  V.  Newman,  38  Pa.  St. 
151;  Hogan  V.  Gushing,  49  Wis.  169; 
Broderick  v.  Poillon,  2  E.  D.  Smith 
(N.  Y.)  554;  Qiiinn  v  Mavor  etc.  ot 
N.  Y.,  2  E.  D.  Smith  (N.  Y.")  558;  Gro- 
gan  -'.  Mayor  etc.  of  N.  Y.,  2  E.  D. 
Smith  (N.  Y.)  693;  Walker  v.  Paine,  2 
E.  D.  Smith  (N.  Y.)  662;  Hatch  v. 
Faucher,  15  R.  I.  459;  Gray  -'.  Walker, 
16  S.  Car.  143;  Peters  i .  St.  Louis  etc. 
R.  Co.,  24  Mo.  586;Lumbard  x>.  S3'ra- 
cuse  etc.  R.  Co.,  64  Barb.  (N.  Y.)  609; 
Kent  V.  New  York  Cent.  \l.  Co.,  12  N. 


Y.  62S;  Geiger  v.  Hussej',  63  Ala.  33S; 
Childers  v.  Greenville,  69  Ala.  103; 
Whittier  v.  Hollister,  64  Cal.  283; 
Stout  V.  McLachlin,  38  Kan,  120;  Hun- 
ter V.  Truckee  Lodge,  14  Nev.  24; 
Loukey  v.  Cook,  15  Nev.  58;  Graff  v. 
Cunningham,  log  N.  Y.  369;  Geddes  v. 
Bowden,  19  S.  Car.  i;  Norfolk  &  W. 
R.  Co.  V.  Howison,  81  Va.  125;  Gris- 
wold  V.  Wright,  69  Wis.  i;Ciiapin». 
Persse  etc.  Paper  Works,  30  Conn. 
461;  Doreston  v.  Krieg,  66  Wis.  604; 
Weeks  v.  Walcott,  15  Gray  (Mass.)  54; 
Hannon  v.  Logan,  14  Mo.  App.  33; 
Cahoon  v.  Levy,  6  Cal.  295;  Kirby  v. 
McGarry,  16  Wis,  68;  Harbeck  v. 
Southwell,  18  Wis.  41S;  Stephens  i'. 
Ward,  II  B.  Mon.  (Ky.)  337;  Kitson  v. 
Crump,  9  Phila.  (Pa.)  41;  Derrickson 
V.  Nagle,  2  Phila.  (Pa.)  120;  Singerly  v. 
Doerr,  62  Pa.  St.  9;  Schenck  -u.  Uber, 
81  Pa.  St.  31;  Eclipse  Mfg.  Co.  v. 
Nichols,  I  Utah  2152;  McGuyin  v.  Ohio 
River  R.  Co.  ( W.  Va.),  10  S^E.  Rep.  36. 

Architect  and  Superintendent  — 
Architects  are  expressly'  entitled  to 
a  mechanics'  lien  by  statute  in  Arizona, 
California,  Louisiana.  Pennsylvania 
and  New  Mexico.  Stimson's  Am. 
Stat.,  §  1961.  See  Adler  %k  World's 
Pastime  IJxposition  Co.,  126  111.  373. 
Rara  Avis  etc.  Min.  Co.v.  Bouscher,  9 
Colo.  3S5;  Bank  of  Pennsylvania  v. 
Gries,  35  Pa.  St.  423, 
Clair  Co,  V.  Martz 
Compare  Foushee  i\ 
(Ky.)  7.S- 

In  Pennsylvania,  an  architect  em- 
ployed to  make  the  plans  and  drawings 
for  a  building,  and  to  direct  and  over- 
see its  erection  in  accordance  there- 
with, is  within  the  provisions  of  the 
mechanics'  lien  law,  and  entitbd  to  a 
lien  against  the  building  for  his  labor. 
Bank  of  Pennsylvania  v.  Gries,  35  Pa. 
St.  423. 


And  see  the  St. 
75  Pa.  St.  384. 
Grigsby,  12  Bush 
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Such  a  party  is  entitled  to  recover 
the  full  amount  of  his  contract,  al- 
though the  work  was  stopped  by  his 
employers,  before  it  was  entirely  com- 
pleted. But  it  seems,  that  a  mere  archi- 
tect, who  only  furnishes  the  plans  and 
drawings,  and  performs  no  services  in 
the  erection  of  the  building,  is  not  enti- 
tled to  a  lien.  Bank  of  Pennsylvania 
V.  Gries,  35  Pa.  St.  423;  Price  v.  Kirk, 
90  Pa.  St.  47;  Jones  v.  Shawhan,  4  W. 
&  S.  (Pa.)  257.  Compare  Rushi'.  Able, 
90  Pa.  St.  153. 

While  a  mere  superintendent  has  no 
lien,  ^•et  one  who  performs  service  has. 
Grid's  Appeal  (Pa.),  g  Atl.  Rep. 
S61. 

In  Louisiana,  a  builder  or  architect 
who  superintends  the  erection  of  a 
building  has  a  mechanic's  privilege  or 
lien  upon  the  building  for  his  compen- 
sation for  such  services.  Mulligan  v. 
Mulligan,  iS  La.  An.  20. 

In  Missouri^  a  mechanic  who  con- 
tracts to  build  a  house  has  no  lien  on  it 
for  his  own  services  in  superintending 
his  workmen.  Blakev  v.  Blakey,  27 
Mo.  30. 

In  Minnesota,  one  who  furnishes  plans 
and  specifications  for,  and  superintends 
the  work  upon  a  building  under  a  con- 
tract with  the  owner,  is  entitled  to  a 
lien.     Knight   v.   Norris,  13   Minn.  473. 

New  Jersey. — In  Mutual  Benefit  Life 
Ins.  Co.  V.  Rowand,  26  N.  J.  Eq.  3S9,  it 
was  held  that  the  man  who  draws  the 
plans  and  superintends  and  directs  the 
construction  is  clearly  within  the  pro- 
visions of  the  mechanics'  lien  law. 

New  York. — In  Str_\'ker  v.  Cassidy,  76 
N.  Y.  50,  it  is  held  that  a  supervising 
architect  may  maintain  a  mechanics' 
lien  for  his  services.  To  the  same 
effect  are  the  foregoing  cases.  Arnold 
Gouin,  22  Grant  Ch.  314;  Mulligan  v. 
Mulligan,  18  La.  An.  20;  Knight  v. 
Norris,  13  Minn.  475. 

In  North  Caroli^ia,  the  word  laborer 
under  the  statute  does  not  extend  to  an 
overseer.  Whitaker  v.  Smith,  81  N. 
Car.  340. 

In  Oregon,  a  mechanic  who  acts  as 
overseer  while  performing  manual 
labor  is  entitled  to  a  lien  for  all  his  ser- 
vices. Willamette  Falls  etc.  Co.  v.  Re- 
mick,  I  Oreg.  169. 

Agent  of  Corporation. — In  Small- 
house  V,  Kentucky  etc.  Co.,  2  Mont.  443, 
an  agent  of  a  corporation  emploj-ed  at 
a  monthly  salary,  to  superintend  the 
erection  of  buildings  and  working  of 
mines  is  held  not  a  mechanic,  lumber- 
man,    artisan,     workman,    laborer    or 


other  person  within  the  meaning  of  the 
mec'nanics'  lien  law. 

Civil  Engineer. — In  Pennsylvania  etc. 
R.  Co.  V.  Leutter,  84  Pa.  St.  168;  s.  c, 
24  Am.  Rep.  iSg,  it  was  held  that  a 
civil  engineer  was  not  a  ''laborer  or 
workman"  ^vithin   mechanics'  lien   law. 

In  Errickson  v.  Brown,  38  Barb.  (N. 
Y.)  340,  a  consulting  engineer  was  held 
not  to  be  a  laborer  or  operative  within 
an  individual  liability  statute. 

Members  of  a  corps  of  engineers  en- 
gaged in  constructing  a  railroad  are  not 
laborers  entitled  to  a  mechanics'  lien. 
Pennsylvania  etc.  R.  Co.  v.  Leuffer,  84 
Pa.  St.  168;  Peck  v.  Rusk,  55  Wis.  465; 
10  Am.  &  Eng.  R.  Cas.  642. 

Cook. — A  cook  is  not  entitled  to  a 
mechanics'  lien  notwithstanding  ser- 
vices were  rendered  on  the  ground  to 
builders.  McCormick  v.  Los  Angeles 
W.  Co.,  Cal.  185. 

Foreman. — In  Capron  v.  Strout,  n 
Nev.  304,  a  foreman  or  "boss"  of  min- 
ing hands  was  held  a  laborer  or  person 
performing  labor  within  the  mechanics' 
lien  law. 

Gas  Fitter. — A  mechanics'  lien  arises 
under  Mississippi  statute  for  the  price 
of  material  furnished  and  \'alue  of  labor 
bestowed  in  putting  up  gas  fixtures  at- 
tached to  a  building  and  to  be  used 
therein.     Baum  v.  Covert,  62  Miss.  113. 

House  Painters. — House  painters  are 
within  the  protection  of  the  mechanics' 
ien  law,  which  secures  a  lien  to  persons 
who  "furnish  labor  or  materials  for 
erecting  or  repairing"  a  building.  Mar- 
tine  I'.  Nelson,  51  111.  422. 

Laborers  are  entitled  to  a  mechanics' 
lien  by  statute  in  Arkansas,  California, 
Oregon,  Colorado,  Idaho.  Louisiana, 
Montana,  West  Virginia.  Stimpson's 
Stat.,  §  1961, 

In  Pennsylvania,  a  laborer  is  not  en- 
titled to  a  mechanics'  lien  under  the 
statute  on  property  for  his  services 
thereupon.  Mclntyre  v.  Carver,  2  W. 
&  S.  (Pa.)  392;  s.  c,  37  Am.  Dec.  519; 
Jobsen  f.  Boden,  8  Pa.  St.  463. 

Lightning  Kod  Ereoters. — A  me- 
chanics' lien  will  attach  and  may  be 
enforced  against  a  building,  and  the 
land  on  which  it  is  situated,  for  the 
labor  and  material  used  in  the  construc- 
tion and  erection  of  lightning  rods 
upon  the  building,  regardless  of  the 
question  whether  or  not  .such  rods  are 
of  anv  utilitv.  Harris  v.  Schultz,  64 
Iowa539. 

Compare  Drew  -u.  Mason,  81  111.  498. 

Plaster. — A  plasterer  is  not   entitled 
to    a  lien  under   the   acts    of    Georgia 
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used  in  the  structure.^  These  two  classes  of  persons  are  confined 
in  some  of  the  States  to  those  who  contract  with  the  owner  of 
the  building  or  have  a  claim  against  him  for  their  labor  and  not 
to  workmen  employed  by  contractors  and  between  whom  and 
the  owner  there  is  no  privity  of  contract.^ 


1834  and  1838.  Fox  v.  Rucker,  30  Ga. 
525.  But  see  Thompson  v.  Shepard, 
85  Ind.  352. 

In  Massachusetts,  a  plasterer,  em- 
ployed by  a  builder  who  has  made  a 
written  contract  with  the  owner  of 
land  to  build  a  house  thereon,  is  enti- 
titled  to  a  lien  on  the  house  and  land, 
under  St.  1855,  ch.  431,  §  i,  for  his  own 
labor  and  that  of  his  apprentices;  but 
not  for  that  of  journeymen  and  laborers 
employed  and  paid  by  him.  Parker  v. 
Bell,  7  Gray  (Mass.)  429. 

Superintendent  of  Mine. — A  superin- 
tendent or  foreman  of  a  mine  is  in  the 
sense  of  the  mechanics' and  miners'  lien 
law  of  Utah  a  laborer  so  as  to  entitle 
him  to  a  lien  on  the  mine.  CuUins  v. 
Flagstaff   Silver  Min.  Co.,  2,  Utah  219. 

Teamster. — A  teamster  who  hauls  the 
lumber  used  in  the  erection  of  a  build- 
ing is  entitled  to  mechanics'  lien.  Hill 
V.  Newman,  38  Pa.  St.  151:  Hogan  v. 
Gushing,  49  Wis.  169. 

Laborers  have  a  lien  by  statute  on 
lumber  only,  to  secure  paj'ment  of  their 
personal  services,  and  not  for  the  use  of 
teams,  etc.  Coburn  v.  Kerswell,  35 
Me.  126. 

The  lien  of  a  laborer  upon  lumber 
for  his  personal  services  respecting  it, 
does  not  extend  to  the  labor  of  his  oxen 
employed  upon  the  same  lumber.  Mc- 
Crillis  V.  Wilson,  34  Maine  (4  Red.) 
286. 

Time  Keeper. — A  time  keeper  and 
superintendent  employed  by  a  con- 
tractor are  not  laborers  entitled  to  a 
mechanics'  lien  against  a  railroad. 
Missouri  etc.  R.  Co.  v.  Baker,  14  Kan. 
563. 

The  president  of  a  manufacturing 
corporation  is  not  entitled  to  the  lien 
given  by  the  act  for  what  he  earns 
while  serving  the  company- as  president. 
He  is  a  member  of  the  corporation  as 
well  as  an  officer,  and  therefore  is  part 
of  the  head  or  force  which  employs, 
and  cannot  be  both  employer  and  em- 
ployee. England's  Executors  v.  Beatty 
Organ  &  Piano  Co.,  41  N.  J.  Eq.  470. 

1.  Hazard  Powder  Co.  v.  Byrnes,  12 
Abb.  (N.  Y.)  Pr.  469;  Harris  v. 
Schultz,  64  Iowa  539;  McPherson  v. 
Walton,  43  N.  J.   Eq.   282;    Grewar  v. 


AUoway,  3  Tenn.  Ch.  584;  Halley  v. 
Alloway,  10  Lea  (Tenn.)  523;  Kirby  v. 
McGarry,  16  Wis.  68;  Harbeck  v. 
Southwell,  18  Wis.  41S;  Stephens  v. 
Ward,  II  B.  Mon.  (Ky.)  337;  Hannon 
V.  Logan,  14  Mo.  App.  33;  Cahoon  v. 
Levy,  6  Cal.  295;  Weeks  v.  Walcott,  15 
Gray  (Mass.)  54;  Chapin  v.  Persse  etc. 
Paper  works,  30  Conn.  461 ;  Doreston  v. 
Krieg,  66  Wis.  604;  Griswold  v.  Wright, 
69  Wis.  i;  Norfolk  &  W.  R.  Co.  v. 
Howison,  81  Va.  125;  Geddes  v.  Bow- 
den,  19  S.  Car.  i;  Graff.  Cunningham, 
109  N.  Y.  369;  Stout  V.  McLaclilin,  38 
Kan.  120;  Whittier  v.  Hollister,  64  Cal. 
283;  Childers  v.  City  of  Greenville, 69 
Ala.  103;  Geiger  v.  Hussey,  63  Ala. 
338;  Simonson  t).  Grant,  36  Minn.  439; 
Labor  II.  Ai-mstrong,  9Cal.285;  Dorew. 
Sellers,  27  Cal.  588;  Bowen  v.  Aubrey, 
22  Cal.  j;66;  Hamilton  v.  Naylor,  71 
Ind.  171;  Woodward  f.  American  Ex- 
position R.  Co.,  39  La.  An.  566;  Brown 
V.  Cowan,  no  Pa.  St.  588;  Savoy  v. 
Jones.  2  Rawle  (Pa.)  343;  Gray  v. 
Walker,  16  S.  Car.  143;  Sturges  v. 
Green,  27  Kan.  235;  Loukey  v.  Cook, 
15  Nev.  58;  Hunter  v.  Trucliee  Lodge, 
14  Nev.  24;  Dorsey  ^>.  Langworthy,  3 
Greene  (Iowa)  341;  Fullerton  Lumber 
Co.  V.  Osborn,  72  Iowa  472;  McPher- 
son V.  Walton,  42  N.  J.  Eq.  282; 
Godeffroy  v.  Caldwell,  2  Cal.  489; 
Stockwell  V.  Carpenter,  27  Iowa  119. 

Definition  of  the  Word  "Materials." — 
The  fair  and  reasonable  interpretation 
of  the  word  materials  as  universally  used 
in  the  statute  is  all  such  materials  as 
ordinarily  enter  into  or  are  used  in  the 
construction  of  buildings,  and  which 
are  within  the  express  or  implied  terms 
of  the  building  contract  made  between 
the  owner  and  the  contractor.  Wood 
V.  Donaldson,  17  Wend.  (N.  Y.)  51^0; 
McDermott  v.  Palmer,   8   N.  Y.    383. 

2.  Carlisle  v.  Knapp,  51  N.  J.  L.  329; 
Holmes  v.  Shands,  27  Miss.  40;  Under- 
bill V.  Corwin,  15  111.  1556;  Greenough 
V.  Nichols,  30  Vt.  (I  Shaw)  76S;  Har- 
lan V.  Rand,  27  Pa.  St.  511;  Conso- 
ciated  Presb.  Soc.  v.  Staples,  23  Conn. 
544;  Merchant  v.  Perez,  11  Tex.  20; 
Smith  V.  Naugatuck  Congregational 
Society,  23  Conn.  635;  Williams  v. 
Chapman,  17  111.  423;  s.  c,  65  Am.  Dec. 


46 


Persons  Entitled  to  Lieu.   MECHANICS'   LIENS. 


Subcontractors. 


1.  Subcontractors.' — All  persons  are  considered  subcontractors 
except  those  who  have  contracts  directly  with  the  owner  or  his 
agent, 1  and  they  are  given  a  mechanics'  lien  like  other  contractors 
by  statute  in  most  of  the  States.^     So  are  mechanics  or  journey- 


669;  Gaty  V.  Casey,  15  111.  1S9;  Mur- 
ray V.  Earle,  13  S.  Car.  87;  Toledo 
Novelty  Works  v.  Bernheimer,  S  Minn. 
iiS;  Kelley  z'.  Bank  of  South  Carolina, 
I  McMulL(S.  Car.)  Ch.  431;  Cornell  v. 
Barney,  94  N.  Y.  394;  Barker  X',  Berry, 
8  Mo.  App.  446;  Hamptman  v.  Halsey, 
E.  D.  Smith  (N.  Y.)  668;  Knapp  v. 
Brown,  11  Abb.  Pr.,  N.  S.  (N.  Y.)  118; 
Kin-.iey  v.  Blackraer,  55  Conn.  261; 
Rogers  v.  Phillips,  8  Ark.  366;  s.  c.,  47 
Am.  Dec.  727;  Bates  v.  Emor3',  134 
Mass.  186;  Gray  v.  Walker,  16  S.  Car. 
143;  Brown  f.  Cowan,  no  Pa.  St.  588; 
Dawson  v.  Harrington,  12  111.  300; 
Shotwell  V.  Kilgore,  26  Miss.  125; 
Hunter  v.  Blanchard.  18  III.  318;  s.  c, 
68  Am.  Dec.  547;  Hoagland  v.  Van 
Etten,  22  Neb.  681;  Broderick  v. 
Poillon,  2  E.  D.  Smith  (N.  Y.)  554; 
Quinn  v.  Mayor  etc.  of  N.  Y.,  2  E.D. 
Smith  (N.Y.)  ^58;  Walker  v.  Paine,  2 
E.  D.  Smith  (N.  Y.)  662;  Grogan  v. 
Mayor  etc.  of  N.  Y.,  2  E.  D.  Smith  (N. 
Y.)  693. 

A  builder  was  to  erect  a  house  just 
as  he  chose,  and  the  land  owner  was  to 
pay  him  a  certain  sum,  and  the  builder 
was  to  pay  the  remainder  and  have  the 
privilege  of  occupying  the  house  with 
his  family  and  the  landowner.  Plain- 
tiff furnished  materials  to  the  builder, 
and  filed  a  certificate  of  mechanics'  lien 
based  on  a  contract  between  plaintiff 
and  the  builder,  and  not  mentioning  the 
landowner.  Held,  the  builder  must  be 
regarded  as  the  original  contractor;  that 
the  plaintiff  was  a  subcontractor;  and 
that  the  landowner  was  not  bound  as  a 
principal.  Kinney  v.  Blackmer,  55 
Conn.  261. 

The  builder  of  a  vessel  made  an 
agreement  with  A,  who  had  worked  on 
the  vessel  for  wages,  that,  when  she 
was  finished,  A  should  furnish  sails, 
which  were  to  remain  A's  property; 
and  that  A  should  use  her  and  give  tlie 
builder  a  portion  of  her  earnings.  A, 
falsely  representing  that  he  ownei  the 
hull,  made  a  contract  with  a  sailraaker, 
under  which  the  sails  were  furnished, 
and  A  used  the  vessel  under  the  agree- 
ment with  the  builder.  Held,  that  the 
sailmaker  could  not  maintain  a  petition, 
under  the  Mass.  Gen.  Sts.,  ch.  151.  §^ 
12,  13,  to  enforce  a.  lien  against  the 
vessel.     Bates  v.  Emery,  134  Mass.  186. 


New  York. — To  give  a  lien  upon  the 
land  on  which  the  building  stands  the 
building  must  have  been  constructed 
for  and  at  the  expense  of  the  owner,  or 
under  contract  with  him.  Cornell  v. 
Barney,  94  N.  Y.  394 

The  right  to  acquire  such  lien  is 
limited  to  ist,  contractors  contracting 
directly  with  the  owner;  and  2nd,  to 
parties  performing  labor  or  furnishing 
materials  under  an  agreement  with  the 
original  contractor.  Hervv  v.  Hen- 
dricks, 4  E.  D.  Smith  (N.  Y'.)  768. 

1.  Ark.  Sts.  4422;  Dakota  Sts.  C. 
Civ.  P.  671;  Idaho  Civ.  C.  824;  Iowa 
Sts.  2137;  Montana  G.  L.84S;  Utah  C. 
Civ.  P.  1066;  Wyoming,  p.  460,  (j  2. 

2.  See  Stim.  Am.  Stat.,  (j  1966;  Ala. 
Stat.  3452;  Ariz.  Stat.  1885,  93,  i;  Cal. 
Stat.  1885,  152;  Dak.  C.  Civ.  P. 
656;  Ida.  Civ.  C.  616;  111.  82,  29;  Iowa 
2130;  Kan.  80,  631;  Ky.  76,  5;  La,  2S79; 
Mich.  8377;  Minn,  go,  2;  Laird  t>. 
Noonan,  32  Minn.  358;  Miss.  1381; 
Mon.  G.  L.  821;  Mo.  3172;  New  Mex. 
1520;  N.  J.  1S83,  14;  N.  Car.  1801; 
Oreg.  3198,  3202;  Tenn.  2740;  Tex. 
3176;  Utah  C.  Civ.  P.  1058;  Virginia  115, 
5;  Wyoming;  Harbeck  v.  Southwell,  18 
Wis.  418.  But  see  Ames  v.  Swett,  33 
Me.  479;  Williams  v.  Controllers,  18 
Pa.  St.  275;  Patent  Brick  Co.  v.  Moore, 
75  Cal.  205;  McFall  v.  McKeesport  etc. 
Ice  Co.,  123  Pa.  St.  259;  Smith  v. 
Steamer  Eastern  R.,  i  Curt.  (U.  S.) 
253;  Toledo  etc.  Works  r;.  Bernheimer, 
8  Minn.  iiS;  Quinlan  ^'.  Russell,  94  N. 
Y.  350;  Sweet  V.  James,  2  R.  I.  270; 
Colter  T'.  Frese,  45  Ind.  96.  Compare 
Rothgerber  v.  Dupuy,  64  111.  452. 

In  Arbuckle  v.  Illinois  Midland  R. 
Co.,  81  111.  429,  the  right  of  a  subcon- 
tractor to  file  a  lien  is  denied.  Espe- 
cially when  the  railroad  company  fias 
not  been  shown  to  have  assented  to  the 
subcontract.  Benedict  v.  Danbury  etc. 
R.  Co.,  24  Conn.  328. 

Montana. — Under  the  Montana  stat- 
utes, a  subcontractor  is  entitled  to  a  di- 
rect lien.  Merrigan  v.  English  (Mont.), 
22  Pac.  Rep.  454. 

In  Rhode  Island,  under  Pub.  Stat., 
ch.  177,  a  subcontractor  can  have  a  me- 
chanics' lien  for  the  labor  of  himself 
and  of  his  employees,  but  not  for  ma- 
terials furnished  by  him.  Hatch  v. 
Fancher,  15  R.  I.  459. 
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men  laborers  in  several  of  the  States.^  In  some  cases  the  lien  is 
given  to  laborers  in  case  of  insolvency  only.^ 

The  statute  making  the  owner  liable  to  a  subcontractor  does 
not  require  directly  or  by  inference  that  the  contractor  shall  have 
fully  performed.  His  failure  to  perform  does  not  relieve  the 
owner  from  liability  to  the  subcontractor.^ 

Where  the  owner  has  in  good  faith  paid  the  contractor  in  full 
according  to  the  terms  of  his  contract  for  the  erection  of  a  build- 
ing, he  is  not  liable  to  subcontractors,  laborers  or  persons  furnish- 
ing materials,  who  have  filed  the  necessary  notices  for  the  pur- 
pose of  acquiring  liens  within  the  time  required  by  statute,  but 
after  the  contractor  had  been  paid  in  full.* 


Wisconsin. — The  provisions  of  ch. 
153,  Rev.  Stat.,  do  not  extend  the  privi- 
lege of  a  lien  to  every  person  who  fur- 
nishes material,  used  ;n  the  construc- 
tion or  repairing  of  a  building,  and 
however  remote  from  ,the  first  con- 
tractor; but  the  limit  is  with  the  sub- 
contractor, and  the  person  employed 
\>y  or  the  material-man  of  the  original 
contractor.  Kirby  v.  McGarry,  16  Wis. 
68;  Harbeck  v.  Southwell,  iS  Wis.  418. 

District  of  Columbia. — The  mechan- 
ics' lien  law  does  not  extend  to  a  sub- 
contractor under  a  subcontractor. 
Monroe  v.  Hannan,  17  Wash.  L.  Rep. 
268. 

1.  Tenn.  1984;  Va.  115,  3;  W.  Va. 
1881,  64,  2;  Minnesota,  Michigan  and 
Iowa.  See  Mo  wry  v.  Hill,  14  R.  I.  504; 
Pennsylvania  etc.  R.  Co.  1'.  Teuifer,  84 
Pa.  St.  168;  Peck  v.  Rusk,  55  Wis.  465; 
10  Am,  &  Eng.  R.  Cas.  642;  Missouri 
etc.  R.  Co.  V.  Baker,  14  Kan.  563; 
Peters  v.  St.  Louis  &  I.  Mt.  R.  Co.,  24 
Mo.  586;  Lumbard  v.  Syracuse  B.  & 
N.  Y.  R.  Co.,  64  Barb.  (N.  Y.)  609; 
Kent  V.  New  York  Central  R.  Co..  12 
N.  Y.  62S;  Mornan  v.  Carroll,  35  Iowa 
22;  Jobsen  v.  Boden,  8  Pa.  St.  463; 
Barnes  v.  Wright,  z  Whart.  (Pa.)  193; 
Cobb  V.  Traquair,  i  Frank.  Jour.  97. 
Compare  Smith  Bridge  Co.  v.  Louis- 
ville etc.  R.  Co.,  72  111.  506;  Cairo  etc. 
R.  Co.  V.  Watson,  8^  111.  531. 

Where  a  builder  contracts  to  erect  a 
building,  he  furnishing  all  the  necessary 
labor  and  materials  to  that  end,  a  la- 
borer employed  by  him  to  do  a  portion 
of  the  work  has  no  mechanics'  lien  on 
the  building  erected  under  such  con- 
tract.    Gray  v.  Walker,  16  S.  Car.  143. 

In  Georgia^  the  right  to  file  a  mechan- 
ics' lien  against  a  railroad  is  confined 
to  laborers.  Savannah  etc.  R.  Co.  v. 
Callahan,  49  Ga.  506;  Savannah  etc.  R. 
Co.  V.  Callahan,  56  Ga.  331. 


In  lotva,  under  Rev.  i860,  (j  1869,  a 
day  laborer  employed  upon  the  con- 
struction of  a  railroad  can  establish  a 
mechanics'  lien  for  his  wages.  Mornan 
V.  Carroll,  35  Iowa  22. 

Constitutionality  of  Sucli  Statutes. — 
The  provisions  of  Gen.  Stat.  1S78,  ch. 
90,  securing  a  lien  to  subcontractors  and 
others  for  labor  performed  or  materials 
furnished  in  the  erection  of  buildings 
pursuant  to  a  contract  between  the 
owner  and  contractor,  are  valid  and  con- 
stitutional. Laird  v.  Moonan,  32 
Minn.  3i;S. 

2.'  Delaware  L.  &  W.  R.  Co.  v.  Ox- 
ford Iron  Co.,  33  N.J.  Eq.  192;  s.  c,  i 
Am.  &  Eng.  R.  Cas.  205.  The  Iowa 
Re%'ision,  §  1847,  providing  for  enforce- 
ment of  a  subcontractor's  lien,  con- 
strued not  to  apply  to  a  fourth  party,  a 
laborer,  and  held  that  a  laborer  em- 
ployed hy  a  subcontractor  for  building 
a  railroad  cannot  enforce  a  lien  upon 
the  road  for  the  amount  due  him,  if  the 
contractor  has  fully  paid  the  subcon- 
tractor, though  the  railroad  company 
owes  the  contractor  more  than  the  la- 
borer's claim  against  the  subcontractor. 
Uttler  V.  Crane,  37  Iowa  631. 

In  Ne-w  i'ork,  the  creditors  of  a 
subcontractor  have  no  lien,  under  the 
statutes.  Wood  v.  Donaldson,  17 
Wend.  (N.  Y.)  550;  s.  c,  22  Wend.  (N. 
Y.)  395- 

3.  Wright  V.  Roberts,  43  Hun  (N. 
Y.)  413.  Compare  Modes'  Estate,  76 
Pa.  St.  502. 

4.  Spaulding  v.  Thompson  etc.  Soc, 
27  Conn.  573;  Renton  v.  Conley,  49 
Cal.  1S5;  Crane  v.  Genin,  60  N.  Y.  127; 
Thompson  v.  Yates,  28  How.  (N.  Y.) 
Pr.  142;  Geiger  v.  Hussey,  63  Ala.  338; 
Childer  v.  Greenville,  69  Ala.  103; 
Whittier  v.  Hallister,  64  Cal.  2S3; 
Rivers  v.  Mulholland,  62  Miss.  766; 
Griswold   V.    Wright,   69    Wis.    i;  see 
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'This  is  not  the  rule,  however,  in  all  the  States.^ 

(a)  Claims  and  Rights  of  Subcontractors. — Subcontractors 
have  a  lien  for  labor  done  and  materials  furnished  by  bringing 
themselves  within   the  terms   of   the   statute.*^     They  must  give 


Chicago  Lumber  Co.  v.  Woodside,  71 
Iowa  359;  Fay  &  Co.  f.  Orison,  60 
Iowa  136;  Nash  v.  Chicago  etc.  R.  Co. 
(Iowa),  12;  Am.  &  Eng.  R.  Cas.  261; 
Henry  v.  Hinds,  18  Mo.  App.  497; 
O'Donnell  v.  Kramer,  65  Cal.  353; 
Roland  v.  Centerville  etc.  R.  Co.,  61 
Iowa  380;  Davis  v.  Livingston,  29 
Cal.  283;  Lumbard  f.  Syracuse  etc.  R. 
Co.,  64  Barb.  (N.  Y.)  609;  Cotter  v. 
Frese,  45  Ind.  96;  Andis  v.  Davis,  63 
Ind.  17;  Utter  v.  Crane,  37  Iowa  631; 
Mallory  V.  Marion  Waterworks  Co. 
(Iowa),  42  N.  W.  521. 

No  lien  can  be  acquired  against  the 
building  under  the  lien  law,  after  the 
owner  has,  paid  the  contractor  the  full 
contract  price  for  the  completion  of  the 
work,  although  there  may  be  yet  un- 
paid an  additional  sum,  due  the  con- 
tractor from  the  owner,  under  a  valid 
promise  made  by  him,  as  a  compensa- 
tion for  damages  sustained  by  the  con- 
tractor, during  the  progress  of  the  work. 
Nolan  V.  Gardner,  4  E.  D.  Smith  (N. 
Y.)  727. 

Where  the  amount  agreed  to  be  paid 
-  for  the  erection  of  the  buildings  was 
$24,000,  and  it  is  admitted  that  the 
owner  had  paid  his  contractor  $38,700 
before  notice  of  the  claimant's  lien 
was  filed,  the  claimant  was  not  entitled 
to  judgment  against  the  owner.  Ken- 
nedy V.  Paine,  i  E.  D.  Smith  (N.  Y.) 

Where  the  principal  contractors  for 
the  construction  of  a  line  of  railroad,  by 
the  terms  of  their  contract,  are  entitled 
to  compensation  in  full  before  the  road 
is  completed,  and  this  compensation  is 
fully  paid  to  them  before  completion, 
and  without  notice  of  the  claims  of  a 
subcontractor,  no  lien  in  favor  of  such 
subcontractor  can  be  enforced  against 
the  railroad  company'  or  against  its 
property.  Rowland  v.  Centerville  etc. 
R.  Co.,"6i  Iowa  380;  II  Am.  &  Eng.  R. 
Cas.  47. 

Laborer  Working  on  Railroad. — A  la- 
borer employed  by  a  subcontractor  can- 
not enforce  a  lien  against  "the  railroad 
when  the  subcontractor  has  been  paid 
in  full.     Utter  v.  Crane,  37  Iowa  631. 

1.  Ammendale  Normal  Institute  v. 
Anderson  (Md.),  17  Atl.  Rep.  1030; 
Henry  v.  Evans,  97  Mo.  47.  See  sub- 
15  C.  of  L. — 4 


tit.  Contracts,  infra,  Wash.  Ter.  Code, 
(jl)  1639-19S5,  give  to  the  laborer  or  nia- 
terial-man  a  lien,  notwithstanding  pay- 
ment to  the  main  contractor.  Spokane 
Mfg.  &  Lumber  Co. -y.  McChesney  (W. 
T.),  21  Pac.  Rep.  198. 

2.  Brown  v.  Crump,  2  Swan  (Tenn.) 
531;  Schubert  v.  Crowley,  33  Mo.  564; 
Seibs  V.  Engelhardt,  78  Ala.  508;  Pat- 
rick V.  Ballentine,  22  Mo.  143;  Sens  v. 
Trentune,  54  Tex.  21S;  Walker  v. 
Hauss-Higo,  i  Cal.  183;  Heltzell  v. 
Hynes,  35  Mo.  482;  Jarden  v.  Pumph- 
rej',  36  Md.  361;  Shaver  v.  Murdock, 
36  Cal.  293;  Ombony  t'.  Jones,  21  Barb. 
(N.  Y.)  520;  Kinney  v.  Blackmer,  55 
Conn.  261;  Neeley  v.  Searight,  113 
Ind.  316;  Kenly  v.  Sisters  of  Charitj', 
63Md.3o6;  Kezartee  v.  Marks,  15  Oreg. 
529;  Kreilich  v.  Klein,  io  Phila.  (Pa.) 
486;  Robinson  v.  Nearney,  5  Blackf. 
(Ind.)  329;  Pifer  v.  Ward,  '8  Blackf. 
(Ind.)  252;  Donaldson  v.  O'Connor,  i 
E.  D.  Smith  (N.  Y.)  695;  Speilman  v. 
Shook,  II  Mo.  340;  Wehr  v.  Shryock, 
55  Md.  334;  Goble  v.  Gale,  7  Blackf. 
(Ind.)  218;  Thomas  v.  Kiblinger,  77 
Ind.  85;  Whipple  v.  Christian,  80  N. 
Y.  523;  Hess  V.  Poultney,  10  Md.  257; 
Eastman  ^'.  Newman,  59  N.  H.  581; 
Henry  t\  Bunker,  22  Mo.  App.  650; 
Falconer  i'.  Frazier,  15  Miss.  235; 
Thomas  v.  Barber,  10  Md.  380;  Schmidt 
V.  Gilson,  14  Wis.  514;  Bell  v.  Vander- 
bilt,  12  Daly  (N.  Y.)  567;  Prescott  V. 
Maxwell,  48'  111.  82;  Crawfordsville  v. 
Brundage,  57  Ind.  262;  Spalding  v. 
Dodge,  6  Mackey  (D.C.)  289;  Childers 
V.  Greenville,  69  Ala.  103;  Whittier  v. 
Wilbur,  48  Cal.  175;  Geiger  v.  Hussey, 
6j  Ala.  338;  Lumbard  v.  Syracuse  etc. 
R.  Co.,  64  Barb.  (N.  Y.)  609;  Whittier 
V.  HoUister,  64  Cal.  283;  Stephens  v. 
Ward,  II  B.  Mon.  (Ky.)  337;  Stout -t;. 
McLachlin.  38  Kan.  120;  Lonkey  v. 
Cook,  15  Nev.  58;  Harbeck  I'.  South- 
well, 18  Wis.  418;  Kirby  v.  McGarry,  16 
Wis.  68;  Hunter  v.  Truckee  Lodge.  14 
Nev.  24;  Hannon  v.  Logan,  14  Mo. 
App.  33;  Doreston  v.  Krieg,  66  Wis. 
604;  Gaboon  v.  Levy,  6  Cal.  295;  Ged- 
des  V.  Bowden,  ig  S.  Car.  i;  Weeks  v. 
Walcott,  15  Gray  (Mass.)  54;  Chapin 
V.  Persse  etc.  Paper  Works,  30  Conn. 
461;  Griswold  v.  Wright,  69  Wis.  i; 
Norfolk  &  W.  R.  Co.  v.  Howison,  81 
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notice  of  their  claims  to  the  owner  of  the  property.^  If  they 
neglect  to  do  so  until  the  owner  pays  the  price  stipulated  to  be 
paid  for  the  building  or  improvements,  then  the  lien  is  defeated.* 
If  the  contractor  has  not  been  paid  in  full,  and  the  time  prescribed 
by  statute  for  filing  notice  of  lien  has  expired  it  can  only  operate 
to  prevent  the  payment  of  whatever  sum  maay  at  that  time  remain 
due  from  the  owner.*     See  NOTICE,  CONTRACTS,  supra. 


Va.  125;  Graft;.  Cunningham,  109  N. 
Y.  369.  Comfare  Dawson  v.  Harring- 
ton, 12  111.  300;  Gatj  V.  Casey,  15  111. 
189;  Murray  v.  Earle,  13  S.  Car.  87; 
Consociated  Pres.  Soc.  v.  Staples,  23 
Conn.  544;  Kelley  v.  Bank  of  South 
Carolina,  i  McMuUen  (S.  Car.)  Ch. 
431;  Knapp  XK  Brown,  11  Abb.  Pr.  N. 
S.  118;  Greenough  v.  Nichols,  30  Vt. 
(i  Shaw;  76S;  Woodward  -'.  McLaren, 
100  Ind.  5S6;  Wetherill  v.  Ohlendorf, 
61  111.  2S3;  Duffz-.  Hoffman,  63  Pa.  St. 
191;  Hodgson  V.  Billson,  12  Kan.  568; 
Kitson  ■V.  Crump,  9  Pliila.  (Pa.)  41; 
Horton  v.  Carlisle,  2  Disney  (Ohio) 
184;  FuUerton  ^Lumber  Co.  v.  Osborn, 
72  Iowa  472;  Harlan  v.  Rand,  27  Pa. 
St.  511;  Rogers  v.  Phillips,  8  Ark.  366; 
s.  c,  47  Am.  Dec.  727;  Miller  v.  Hol- 
lingsworth,  33  Iowa  224;  Cornell  v. 
Barney,  94  N.  Y.  394;  Toledo  Noveltj' 
Works  V.  Bernheimer,  8  Minn.  118; 
Williams  v.  Chapman,  17  111.  423;  s.  c, 
6^  Am.  Dec.  669;  Hunter  v.  Blanchard. 
i8  111.  318;  s.  c,  68  Am.  Dec.  547; 
Shotwell  V.  Kilgore,  26  Miss.  125; 
Schenck  v.  Uber,  81  Pa.  St.  31. 

1.  Kreilich  v.  Klein,  10  Phila.  (Pa.) 
486;  Heltsel  V.  Hynes,  35  Mo.  482; 
Seibs  V.  Engelhardt,  78  Ala^  508;  Speil- 
man  v.  Shook,  11  Mo.  340;  Jarden  v. 
Pumphre}',  36  Md.  361;  Sens  v.  Tren- 
tune,  54  Tex.  218;  Wehrz'.  Shryock,  55 
Md.  334;  Kinney  v.  Blackmer,  55  Conn. 
261;  Brown  ik  Crump,  2  Swan  (Tenn.) 
531;  Hess  V.  Poultney,  10  Md.  257; 
Kezartee  v.  Marks,  15  Oreg.  529;  Pat- 
rick V.  Ballentine,  22  Mo.  143;  Thomas 
V.  Barber,  10  Md.  380;  Neeley  v.  Sea- 
right,  113  Ind.  316;  Schubert  v.  Crow- 
le_Y,  33.  Mo.  564;  Prescott  v.  Maxwell, 
48  111.  82;  Donaldson  v.  O'Conner,  i  E. 
D.  Smith  (N.  Y.)  695;  Whipple  v. 
Christian,  80  N.  Y.  523;  Walker  v. 
Hauss-Higo,  i  Cal.  183;  Shaver  v, 
Murdock,  36  Cal.  293;  Henry  v.  Bunker, 
22  Mo.  App.  650;  Ombony  v.  Jones,  21 
Barb.  (N.  Y.)  520;  Crawfordsville  v. 
Brundage,  57  Ind.  262;  Kenly  v.  Sisters 
of  Charity,  63  Md.  306;  Bell  v.  Vander- 
bilt,  12  Daly  (N.  Y.)  467;  Robinson  v. 
Nearney,  5  Blackf  (Ind.)  329;  Eastman 
V.    Newman,    59    N.  H.  581;    Piter   v. 
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Ward,  8  Blackf.  (Ind.)  252;  Schmidt  v. 
Gilson,  14  Wis.  514;  Goble  v.  Gale,  7 
Blackf.  (Ind.)  21S;  Falconer  v.  Frazier, 
17  Miss.  235;  Thomas  v.  Kiblinger,  77 
Ind.  85, 

Where,  under  a  contract  for  the  erec- 
tion of  a  building,  the  contractor  gave 
to  a  party  furnishing  material  an  order 
upon  the  owner,  which  was  accepted 
by  him  conditioned  upon  the  perform- 
ance of  the  contract;  held^  that  what- 
ever the  contractor  became  entitled  to 
thereafter  must  be  applied  to  the  pay- 
ment of  the  order;  the  Iowa  Code,  § 
2133,  providing  for  enforcement  of  the 
lien  to  the  extent  of  the  balance  due  the 
contractor  at  the  time  of  service  of  the 
notice,  etc.  Cutler  v.  McCormick,  48 
Iowa  406. 

2.  Brown  v.  Crump,  2  Swan  (Tenn.) 
531;  Renton  v.  Conley,  49  Cal.  185; 
State  V.  Deblieux,  25  La.  An.  59; 
Crane  v.  Genin,  60  N.  Y.  127;  Biggs  v. 
Clapp,  74  111.  335;  see  Quale  v.  Moon, 
48  Cal.  478;  Robinson  v.  State  Ins.  Co., 
55  Iowa489;  Knowles  w.Jost,  13  Cal.  620; 
Dore  t'.  Sellers,  27  Cal.  588;  Davis  v. 
Livingston.  29  Cal.  283;  Blythe  v.  Poult- 
ney, 31  Cal.  234;  Henley  v.  V/ads- 
worth,  38  Cal.  356;  Wells  v.  Cohn,  5f 
Cal.  423;  Whittier  v.  Hollister,  64  Cal. 
283;  Dingley  v.  Green,  54  Cal.  333; 
Wilson  V.  Barnard,  67  Cal.  422; 
O'Donnell  v.  Kramer,  65  Cal.  353; 
Craig  V,  Smith,  37  N.J.  L.  549;  Clough 
7'.  McDonald,  18  Kan.  114;  Jensen  t). 
Brown,  2  Cal.  694;  Lumbard  v.  Syra- 
cuse etc.  R.  Co.,  64  Barb.  (N.  Y.)  609. 

If  the  owner  pays  to  the  contractor 
with  knowledge  of  the  rights  of  sub- 
contractors, he  does  not  deprive  them  of 
their  rights  to  enforce  a  mechanics' 
lien.  Chicago  Lumber  Co.  v.  Wood- 
side,  71  Iowa  359. 

In  some  States  time  for  giving  notice 
must  expire  before  the  owner  will  be  re- 
lieved from  Uability  for  pa^'ments  made 
to  contractor.  The  owner  is  liable  to 
subcontractors  until  after  time  for  giv- 
ing notice  has  expired.  Norfolk  &  W. 
R.  Co.  V.  Howison,  81  Va.  125;  Quin- 
lan  V.  Russell,  94  N.  Y.  350. 

3.  Davis  V.  Livingston,  29  Cal.  283; 
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After  notice  to  the  owner  of  the  claims  of  subcontractors,  the 
owner  cannot  rightfully  pay  the  original  contractor,  so  as  to  de- 
feat the  demands  of  the  subcontractors,  nor  can  he  pay  one  sub- 
contractor in  full  and  another  nothing,  as  his  caprice  or  partiality 
may  determine.  If  there  is  not  enough  to  pay  all  subcontractors 
and  material-men  after  deducting  all  payments  rightfully  made, 
the  balance  is  to  be  divided  between  the  several  claimants  entitled 
to  liens  in  proportion  to  their  respective  interests.* 

(b)  Bound  by  Terms  of  Contract. — A  subcontractor's  remedy  is 
limited  in  its  extent,  by  the  terms  of  the  original  contract  between 
the  owner  and  contractor.^  And  the  amount  which  can  be 
secured  by  subcontractors  is  limited  to  that  due  from  owner  to 
contractor.  If  that  amount  is  not  enough  to  discharge  all  claims 
of  contractors  who  are  entitled  to  liens,  these  claims  are  to  be  dis- 
charged pro  rata.^ 


Dore  V.  Sellers,  27  Cal.  588;  Blythe  v. 
Poultney,  31  Cal.  234;  Henley  v.  Wads- 
worth,  38  Cal.  356?  McAlpin  v.  Dun- 
can, i6  Cal.  127;  Knowles  11.  Joost,  13 
Cal.  620;  Renton  v.  Conley,  49  Cal.  185; 
Wells  V.  Cohn,  '51  Cal.  423;  Wilson  v, 
Barnard,  67  Cal.  422;  O'Donnell  v. 
Kramer,  65  Cal.  353;  Whittier  v.  Hol- 
lister,  64  Cal.  283;  Dingley  v.  Greene, 
54  Cal.  333;  Clough  V.  McDonald,  18 
Kan.  114;  Jensen  v.  Brown,  2  Colo.  694; 
Craig  V.  Smith,  37  N.  J.  L.  549;  Rob- 
inson V.  State  Ins.  Co.,  55  Iowa  489; 
FuUerton  Lumber  Co.  v.  Osborn,  72 
Iowa  472. 

Burden  of  Proof. — The  burden  of  prov- 
ing that  money  is  due  from  the  owner 
to  the  contractor  is  upon  the  plaintiff. 
Haswell  v.  Goodchild,  12  Wend.  (N. 
Y.)  373.  But  see  Rudd  v.  Davis,  i 
Hill  (N.  Y.)  278. 

The  operation  of  the  New  York  me- 
chanics' lien  law,  when  a  notice  is  iiled 
by  a  subcontractor,  is  to  transfer  to  the 
lienor  the  contractor's  claim  against  the 
owner  fro  tanto^  and  when  the  contract 
provides  that  the  contractor  shall  re- 
ceive 80  per  cent,  of  the  value  of  the 
work  as  it  progresses,  and  the  work  has 
been  in  part  performed,  it  is  incumbent 
on  the  owner,  in  an  action  b^'  the  lienor, 
to  show  that  such  80  per  cent,  was  paid 
before  the  fihng  of  the  lien.  McMil- 
lan V.  Seneca  etc.  Co.,  5  Hun  (N.  Y.) 
12. 

Defences. — It  is  a  good  defence,  that 
there  are  prior  liens,  exceeding  the 
amount  due  from  the  owner;  but  the 
plaintiff  may  impeach  the  validity  of 
such  prior  liens.  Lehretter  v.  Koffman, 
I  E.  D.  Smith  (N.  Y.)  664;  s.  c,  i 
Code  R.,  N.S.  284. 

1.  Morehouse    v.    Moulding,    74   111. 


322;  Clough  V.  McDonald,  18  Kan.  114. 
If  some  are  paid  to  the  exclusion  of 
others  before  all  liens  are  filed  the 
owner  will  be  liable.  He  cannot  plead 
previous  understanding.  Othmer  v. 
Clifton,  69  Iowa  656. 

Where  the  fund  is  insufficient,  the 
contractor  cannot  claim /ro  rata  with 
the  other  claimants,  though  he  has 
filed  a  lien.  Lay  v.  Millette,  i  Phila. 
(Pa)  513. 

2.  Campbell  v.  Scaife,  i  Phila.  (Pa.) 
1S7;  Dunn  V.  Rankin,  27  Ohio  St.  132; 
Miller -z^.  Whitelaw,  28  Mo.  App.  639. 
Comfare  Clough  v.  McDonald,  18  Kan. 
114. 

The  act  of  1855,  with  regard  to  me- 
chanics' liens  on  buildings,  provides 
that  every  building  for  the  construc- 
tion or  repair  of  which  any  person 
shall  have  furnished  materials  or  ren- 
dered services  exceeding  twent3'-five 
dollars  in  amount,  shall,  with  the  land 
on  which  the  sam.e  stands,  be  subject  to 
the  payment  of  the  claim  for  such  serv- 
ices and  materials;  such  liens  not  to  ex- 
ceed in  the  whole  the  amount  to  be  paid 
by  the  proprietor  to  the  original  con- 
tractor. Held,  that  a  party  who  had 
been  employed  by  a  contractor  to  do  cer- 
tain work  on  a  building,  which  was  not 
called  for  by  the  contract  and  to  which 
the  proprietor  had  objected,  but  which 
was  done  by  the  party  with  no  knowl- 
edge of  such  objection  or  of  the  terms 
of  the  contract,  had  no  lien  on  the 
building  for  the  work  so  done.  Spauld- 
ing  V.  Thompson  etc.   Soc,   27  Conn. 

S73- 

3.  Clough  V.  McDonald,  18  Kan. 
114. 

The  money  which  may  remain  in  the 
hands  of  the  owner,  and  due  to  the  origi- 
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When  a  contract  for  a  structure  provides  for  changes  in  the 
plans  and  specifications,  and  extra  work  is  done  in  completing  the 
structure,  without  a  new  contract,  a  subcontractor  of  any  part  of 
the  job  may  perfect  a  lien  on  the  amount  due  from  the  owner  to 
the  contractor  for  such  extra  work.^ 

(c)  Notice  of  Contract. — Knowledge  by  a  subcontractor  that 
there  is  a  contract  in  writing  charges  him  with  notice  of  its 
terms.* 

((f)  Failure  to  Complete  Contract. — If  the  contractor  for  any 
cause  fails  to  complete  his  contract,  the  owner  will  be  liable  to 
the  persons  entitled  to  a  lien  for  so  much  as  the  work  and  mate- 
rials are  reasonably  worth  according  to  the  contract  price,  first 
deducting  all  payments  rightfully  made,  and  damages,  if  any, 
occasioned  by  the  nonperformance  of  the  contract,  giving  to  each 
his  ratable  share,  and  the  balance  he  can  retain  with  which  to 
finish  the  .work.** 

{e)  Retaining  Money  Due  Contractor. — The  owner  of  a  building 
has  not  the  right  to  retain  the  balance  due  on  the  original  con- 
tract remaining  in  his  hands,  with  which  to  enable  the  contractor 
to  complete  the  work,  after  notice  of  the  claims  of  subcontract- 
ors.* 

(/")  Expenses  Incurred  Through  Idleness. — The  subcontractor 
is  not  entitled  to  a  lien  for  expense  incurred  through  idleness 
enforced  by  the  default  or  negligence  of  the  principal  contractor.^ 

2.  Subcontractors  and  Material-men. — Where  the  provisions  of  the 
lien  law  extend  only  to  those  contracting  with  the  owner  of  the 
building  the  subcontractor  or  material-man  has  no  lien  for  sup- 
plying labor  and  materials.*"  But  in  the  majority  of  the  States 
the  subcontractor  and  the  material-man  are  given  a  lien  either 
directly  upon  the  land  and  building,  to  secure  amounts  due  for 
work  and  materials,  or  they  are  permitted  tq  notify  the  owner  of 

nal   contractor,  after  all  deductions  are  322.     See  Graf  v.  Cunningham,  109  N. 

made  to  which  the  owner  is  entitled,  is  Y.  369. 

the  fund,  and  the  only  fund,  out  of  which  4.   Morehouse   v.    Moulding,    74    111. 

subcontractors  are  to  be  paid.     Culver  322. 

V.  Elwell,  73  111.  536.  The  owner  cannot  retain,  as  against 

1.  Dunn  V.  Rankin,  27  Ohio  St.  132.  the  mechanics  and  material-men,  a  part 
Where  the  original  contract  is  for  a  of  the  sum  due  to  the  contractor,  as  an 

specific  sum  of  money,  but  with  an  ex-  indemnity  for  a  claim  for  damages  in  a 
press  provision  for  alterations  and  suit  pending  between  them,  in  a  matter 
changes  in  the  plans,  and  an  agreement  having  no  reference  to  the  building  con- 
by  the  owner  to  pay  what  is  equitable  tract.  Develin  v.  Mack,  2  Daly  (N. 
and  just,   any  increased  work,  growing  Y.)  94. 

out  of  such  alteration  in    plans,  is  not  5.  Tabor  v.   Armstrong,  9  Colo.  285. 

extra  work,  but  is  fully  within  the  con-  6.  Shotwell  v.  Kilgore,  26   Miss.  125; 

tract,  although  not  named  in  the  speci-  Dawson   v.    Harrington,     12    111.     300; 

fications;  and  the  lien  of  a  subcontractor  Hunter  x>.  Blanchard,  18  111.  318;  s.  c, 

attaches  to  the  money  due  for  such  ad-  68  Am.  Dec.  547;  Gatj'  v.  Casey,  15  III. 

ditional  work  as    completely  as  to  the  192;  Williams  v.  Chapman,   17  111.  423; 

work    done    under    the    specifications,  s.  c,    65     Am.    Dec.    669;     Murray  v. 

Brown  v.  Lowell,  79  111.  484.  Earle,   13  S.  Car.  87;  Toledo  Novelty 

2.  Bowen  ».  Aubrey,  22  Cal.  566.  Works    v.    Bernheimer,   8    Minn.    118; 

3.  Morehouse    v.   Moulding,   74   111.  Consociated  Presb.  Soc.  v.  Staples,  23 
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their  claims  and  obtain-  a  lien  upon  the  property  to  the  extent 
of  the  balance  due  from  the  owner  to  the  contractor  at  the  time 
of  fihng  the  hen  or  serving   the  notice. ^      In  other  States  they 


Conn.  544;  Cornell  v.  Barney,  94  N.  Y. 
394;  Kelley  v.  Bank  of  South  Carolina, 
I  McMuU.  (S.  Car.)  Ch.  431;  Miller  v. 
HoUingsworth,  33  Iowa  224;  Knapp  v. 
Brown,  11  Abb.Pr.,  N.  S.  (N.  Y.)  118; 
Rogers  v.  Phillips,  8  Ark.  366;  s.  c,  47 
Am.  Dec.  727;  Greenough  v.  Nichols, 
30  Vt.  (I  Shaw)  768;  Harlan  v.  Rand, 
27  Pa.  St.  511;  Woodward  v.  McLaren, 
100  Ind.  586;  Wetherill  v.  Ohlendorf, 
6i  111.  283;  FuUerton  Lumber  Co.  v. 
Osborn,  72  Iowa  472;  Duff  tj.  Huffman, 
63  Pa.  St.  191;  Horton  v.  Carlisle,  2 
Disney  (Ohio)  184;  Hodgson  v.  Bill- 
son,  12  Kan.  568;  Kitson  v.  Crump,  9 
Phila.(Pa.)  41;  Crawfordsville  t^.  Brund- 
age,  57  Ind.  262;  Harlan  v.  Rand,  27 
Pa.  St.  ^11;  reversing  s.  c,  2  Phila.  160. 
See  Yoimg  v.  Elliott.  2  Phila.  (Pa.)  352. 

In  tlie  city  of  New  York,  the  lien  for 
work  done  or  materials  furnished  in  the 
erection  of  buildings,  in  the  city  of  New 
York  applies  only  to  the  creditors  of 
the  original  contractor.  Wood  v. 
Donaldson,  17  Wend.  (N.  Y.)  550;  s. 
c,  22  Wend.  (N.  Y.)  395. 

1.  Childers  v.  Greenville,  69  Ala.  103; 
Geiger  v.  Hussey,  63  Ala.  338;  Whittier 
V.  Hollister,  64  Cal.  283;  Stout  v.  Mc- 
Lachlin,  38  Kan.  120;  Loukey  v.  Cook, 
15  Nev.  58;  Hunter  v.  Truckee  Lodge, 
14  Nev.  24;  Graf  v.  Cunningham, 
109  N.  Y.  369;  Geddes  v.  Bowden,  19 
S.  Car.  i;  Norfolk  &  W.  R.  Co.  v. 
Howison,  81  Va.  125;  Griswold  v. 
Wright,  6g  Wis.  i;  Doreston  v.  Krieg, 
66  Wis.  604;  Chapin  v.  Persse  etc. 
Paper  Works,  30  Conn.  461;  Weeks  v. 
Walcott,  15  Gray  (Mass.)  54;  Cahoon 
V.  Levy,  6  Cal.  295;  Hannon  z;.  Logan, 
14  Mo.  App.  33;  Kirby  v.  McGarry,  16 
Wis  68;  Harbeck  v.  Southwell,  18  Wis. 
418;  Stephens  v.  Ward,  11  B.  Mon. 
(Kv.)  337;  Lumbard  v.  Sj'racuse  etc. 
R.  Co.,  64  Barb.  (N.  Y.)  609;  Whittier 
V.  Wilbur,  48  Cal.  17^;  Spalding  v. 
Dodge,  6  Mackey  (D.  C)  289;  Keller 
V.  Houlihan,  32  Minn.  486. 

One  furnishing  materials  to  a  con- 
tractor, who  is  also  suret}'  for  the  faith- 
ful performance  of  the  contract  by  such 
contractor,  is,  upon  a  departure  from 
the  terms  of  the  contract  of  suretyship 
\>y  the  person  for  whom  the  building  is 
to  be  erected,  entitled  to  enforce  his 
lien  upon  such  building.  Simonson  v. 
Grant,  36  Minn.  439. 

Alabama. — Under  the  statute  giving 


a  lien  to  mechanics,  employees  and  ma- 
terial-men (Code,  ^  3450-3461),  the 
lien  of  a  material-man  for  supplies  fur- 
nished by  him  imder  a  contract,  npt 
with  the  owner  or  proprietor,  but  with 
the  contractor  who,  under  his  contract, 
was  to  supply  the  proper  n-iaterials,  ex- 
ists only  when  there  is  a  balance  due 
fron-i  the  owner  or  proprietor  to  the 
contractor,  and  extends  only  to  such 
balance.  Childers  v.  Greenville,  69 
Ala.    103;    Geiger   v.  Hussey,   63   Ala. 

338- 

California. — Statute  allowing  liens  to 
material  men  is  valid,  provided  aggre- 
gate liens  do  not  exceed  original  con- 
tract price.  Whittier  v.  Wilber,  48 
Cal.  175;  Qiiale  v.  Moon,  48  Cal.  478. 
Where  a  building  is  constructed  under 
a  contract,  no  lien  e.xists  in  favor  of  one 
who  furnishes  materials  to  a  subcon- 
tractor, beyond  the  amount  due  from 
the  owner  to  the  original  contractor. 
Whittier  v.  Hollister,  64  Cal.  2S3; 
Blythe  v.  Poultney,  31  Cal.  234;  Cahoon 
V.  Levy,  6  Cal.  295;  Brennen  v.  Marsh, 
10  Cal.  43;;;  McAlpin  v.  Duncan,  16 
Cal.  127. 

Under  the  Mechanics'  Lien  act  (of 
1862),  the  employees  of  a  subcon- 
tractor cannot  subject  the  building  to 
a  lien  as  principals,  but  only  under 
the  original  contract;  and  they  cannot 
enforce  such  lien  to  the  extent  of  what 
is  due  to  the  contractor,  but  only  to  the 
extent  of  what  is  due  from  the  con- 
tractor to  the  subcontractor,  provided 
the  account  between  them,  evidencing 
the  amount  due,  is  consistent  with  the 
terms  of  their  contract.  Dore  v.  Sel- 
lers, 27  Cal.  58S. 

When  the  owner  of  property  had 
contracted  with  another  to  perform 
certain  work  and  furnish  the  materials 
therefor,  with  an  agreement  that  the 
contractor  should  not  encumber  the 
property  with  any  mechanics'  liens  or 
debts,  held,  that  the  owner  was  not  lia- 
ble in  a  proceeding  to  enforce  such  lien 
hy  a  subcontractor;  and  where  such 
subcontractor  in  a  replication  admitted  a 
knowledge  of  an  agreement  between 
the  owner  and  contractor,  such  knowl- 
edge was  held  sufficient  to  put  him  on 
enquiry  as  to  thecontentsof  the  writing, 
and  charge  him  with  notice  thereof. 
Bowen  v.  Aubrey,  22  Cal.  566. 

Colorado. — The  expression  "due  or  to 
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become  due  under  the  contract,"  used 
in  section  1657  of  the  General  Laws 
(1S77),  entitles  the  subcontractor  to  be 
paid  out  of  moneys  that  may  become 
due  the  contractor  for  labor  or  materials 
furnished  by  other  persons  subsequent 
to  the  subcontractor's  lien  notice,  but 
under  the  same  principal  contract. 
Tqbor  V.  Armstrong,  9  Colo.  2S5. 

Georgia. — A  statute  giving  a  me- 
chanics' lien  to  mason  and  carpenters 
will  not  be  extended  by  construction  to 
owners  of  mills,  who  furnish  lumber. 
Pitts  V.  Boma,  33  Ga.  96. 

Illinois. — Although  a  mechanic  or 
workman  performing  labor,  or  party 
furnishing  materials  for  a  subcontrac- 
tor, is  not  entitled,  under  the  Illinois 
statute,  to  any  lien,  for  the  lien  given 
does  not  extend  further  than  to  the 
subcontractor,  yet,  where  a  court  of 
equity  acquires  jurisdiction  of  the  fund 
due  a  subcontractor  on  a  bill  of  inter- 
pleader, in  which  the  persons  perform- 
ing labor  or  furnishing  materials  for  the 
subcontractor  are  made  parties,  it  is  the 
duty  of  the  court  to  adjust  the  equities 
of  all  parties  interested  in  the  fund,  as 
they  have  an  equitable  claim  on  the 
fund.     Newhall  v.  Kastens,  70  111.  156. 

Indiana.  —  Persons  furnishing  ma- 
terial for,  or  performing  labor  upon,  a 
building  may  have  a  lien  therefor, 
though  furnished  not  to  the  owner  but 
to  his  contractor.  Hamilton  v.  Naylor, 
71  Ind.  171.  A  complaint  by  a  sub- 
contractor to  enforce  a  mechanics'  lien 
and  seeking  a  personal  judgment 
against  the  owner  of  the  building  for  a 
debt  created  by  the  contractor,  must 
show  ownership,  the  service  of  the 
notice  provided  for  in  section  649,  supra, 
and  that,  when  served,  the  owner  was 
indebted  to  the  contractor.  Lawton  v. 
Case,  73  Ind.  60. 

Iowa. —  A  subcontractor  cannot  es- 
tablish a  mechanics'  lien  without  having 
adjudicated  an  unliquidated  account 
against  the  principal  contractor.  Vree- 
land  V.  Elsworth,  71  Iowa  347.  See 
Parmenter  v.  Childs,  12  Iowa  (4  With.) 
22;  Jones  etc.  Lumber  Co.  v.  Murphy, 
64  Iowa  165;  Winter  v.  Hudson,  54 
Iowa  336;  Gilchrist  v.  Anderson,  59 
Iowa  274;  Stewart  v.  Wright,  52  Iowa 
335. 

The  owner  of  an  improvement  who 
knows  that  subcontractors  are  furnish- 
ing labor  and  materials  cannot  deprive 
them  of  their  rights  under  the  mechan- 
ics' lien  law  by  paying  to  the  contractor, 
or  to  subsequent  subcontractors  on  the 
contractor's   orders   the  whole  contract 


price.  Chicago  Lumber  Co.  v.  Wood- 
side,  71  Iowa  359;  Fay  &  Co.  v.  Orison, 
60  Iowa  136. 

Kansas. — A  subcontractor  has  a  lien 
for  materials  furnished  for  a  building 
under  agreement  with  the  principal 
contractor.  Stout  v.  McLachlin,  38 
Kan.  120. 

Louisiana. — To  entitle  a  material- 
man to  a  privilege  on  the  work,  he 
must  have  sold  his  materials  directly  to 
the  owner  or  his  agent  or  his  subcon- 
tractor; and  a  sale  to  a  third  person 
who  conveys  to  such  owner,  etc.,  is  not 
sufficient.  Woodward  v.  American 
Exposition  R.  Co.,  39  La.  An.  566. 

Minnesota. — The  provisions  of  Gen. 
Stat.  1878,  ch.  90,  ^  18,  as  to  the  form 
and  contents  of  the  affidavit  of  claim 
for  a  mechanics'  lien,  apply  equally  to 
claims  for  liens  in  favor  of  subcon- 
tractors under  section  2,  as  to  those  in 
favor  of  the  original  contractors  with 
the  owners,  under  section  i  of  the 
chapter.  Keller  v.  Houlihan,  32  Minn. 
486. 

Mississippi. —  When  any  contractor 
or  master  workman  shall  refuse  to  pay 
a.nj  person  who  may  have  furnished 
materials  used  in  the  erection  of  a 
building  or  improvement,  or  the  wages 
of  any  journeyman  or  laborer  em- 
ploj'ed  by  him  therein,  such  person,  or 
such  journeyman  or  laborer,  ma3'  give 
notice  in  v/riting  to  the  owner  of  such 
building  or  improvement  of  the  amount 
due;  and  thereupon  the  amount  that 
may  be  due  by  such  owner  to  the  con- 
tractor or  master  builder  shall  be  bound 
and  liable  in  the  hands  of  such  owner 
for  the  payment  of  the  sum  so  claimed. 
Rivers  v.  Mulholland,  62  Miss.  766. 

Nevada. — In  construing  the  mechan- 
ics' lien  law  (Stat.  1875,  122),  held  thai 
the  legislature  intended  to  give  subcon- 
tractors and  material-men  direct  liens 
upon  the  premises  for  the  value  of  their 
labor  and  materials,  regardless  of  pay- 
ments on  the  principal  contract  made 
prior  to  the  time  within  which  the  law 
required  a.  notice  of  their  claim  to  be 
recorded.  Hunter  v.  Truckee  Lodge, 
14  Nev.  24;  Loukey  v.  Cook,  15  Nev. 

58- 

New  York. — The  owner  of  a  partly 
erected  building  completing  it  at  less 
than  the  contract  price,  on  contractor's 
refusal  to  proceed  because  of  his  re- 
fusal to  pay  an  instalment  of  the  price 
when  due,  is  liable  on  liens  acquired  bv 
subcontractors  up  to  the  amount  of  the 
contract  price.  Graf  v.  Cunningham, 
109  N.  Y.  369. 
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have  a  simple  right  of  action   to  recover  against  the  owner  the 
amount  of  such  unpaid  balance  without  a  lien.'^ 

3.  The  Lien  Exists  Where  There  Are  Several  Cbntractors. — Where 
the  right  of  lien  is  thus  secured  it  is  not  defeated  though  several 
contractors  are  employed  to  erect  the  building.^ 

4.  Relation  of  Material-man  with  Contractor. — Where  the  statute 
secures  a  lien  to  a  subcontractor,  a  material  man  or  subcontractor 
dealing  with  an  original  contractor  receives,  as  a  general  rule, 
equal  protection.^  The  lien  of  a  material  man  for  materials  fur- 
nished for  the  erection  of  a  building  under  an  agreement  with  the 
contractor  extends  only  to  such  materials  as  were  used  in  or  deliv- 


N.  Y.  Laws  1SS5  provides  that  the 
owner  shall  not  be  liable  to  pay  by 
reason  of  the  liens  more  than  the 
sum  which  he  has  stipulated  to  pay 
and  which  remains  unpaid.  Held,  that 
his  liability  is  limited  to  the  amount 
earned,  not  to  the  amount  which  hap- 
pens to  be  payable  when  the  liens  are 
filed.  Van  Clief  v.  Van  Vechten,  48 
Hun  (N.  Y.)304. 

Ohio. — Material  furnished  to  a  con- 
tractor by  a  third  part^'  is  not  within 
the  mecfianics'  lien  law,  unless  fur- 
nished under  an  agreement  that  it  is  to 
be  used  in  the  construction  of  the  par- 
ticular building.  1858,  Horton  v.  Car- 
lisle, 2  Disney  (Ohio)  184. 

Pennsylvania.  —  One  who  furnishes 
lumber  to  a  person  who  represents  him- 
self to  be  a  contractor  for  the  erection 
of  a  certain  building  cannot  enforce  a 
lien  on  the  building  as  against  the 
owner  where  the  owner  has  done 
nothing  to  mislead.  Brown  v.  Cowan, 
no  Pa.  St.  588.  See  Savoy  v.  Jones,  2 
Rawle  (Pa.)  343. 

Khode  Island.— Under  R.  I.  Pub. 
Stat.,  ch.  177,  a  subcontractor  can  have 
a  mechanics'  lien  for  the  labor  of  him- 
self and  employees,  but  not  for  the 
materials  furnished  by  him.  Hatch  v. 
Faucher,  15  R.  I.  459. 

South  Carolina. — A  subcontractor  of 
a  subcontractor  is  not  entitled  under 
ch.  120,  5  7,  of  the  Gen.  Stat,  of  S.  Car. 
1872,  to  a  lien  for  labor  performed  and 
materials  furnished  upon  the  building 
erected.  Geddes  v.  Bowden,  ig  S. 
Car.  I. 

Virginia. — Where  notice  and  aiBdavit 
is  furnished,  as  required  by  law,  by  the 
subcontractor  to  the  owner,  it  makes 
the  latter  liable  for  the  amount  named 
in  the  affidavit,  without  regard  to  the 
state  of  accounts  between  him  and  the 
general  contractor.  Norfolk  &  W.  R. 
Co.  V.  Howison,  81  Va.  125. 


Wisconsin. — The  statute  relating  to 
'  mechanics'  lien  extends  to  a  subcon- 
tractor who  has  performed  services  or 
furnished  materials  in  the  construction 
of  a.  building  on  the  credit  of  the  ori- 
ginal contractor,  and  it  is  not  limited  to 
the  amount  due  him  at  the  time  he 
gives  notice  thereof,  but  includes  all 
that  may  afterwards  become  due  him. 
Griswold  f .  Wright,  69  Wis.  i. 

Under  section  3315,  R.  S.,  the  lien  of 
a  subcontractor  is  not  restricted  to  the 
amount  due  for  work  done  or  materials 
furnished  within  thirty  daj's  preceding 
the  giving  of  the  notice  therein  pre- 
scribed, but  includes  the  "whole  of  his 
claim  for  labor  or  materials.  Dor- 
eston  V.  Krieg,  66  Wis.  604. 

The  lien  of  a  subcontractor  under 
(j  3314,  R.  S.,  does  not  extend  to  ma- 
chinery furnished  by  him  and  placed 
in  a  building  constituting  a  part  of  the 
water  works  of  a  city.  Wilkinson  v. 
Hoffman,  61  Wis.  637. 

1.  Lewis  V.  Williams,  3  Minn.  151; 
Emmet  v.  Rotarj-  Mill  Co.,  2  Minn. 
286;  Parmenter  v.  Childs,  12  Iowa  (4 
With.)  22;  Vreeland  v.  Elsworth,  71 
Iowa  437.  472. 

2.  Schenck  v.  Uber,  81  Pa.  St.  31; 
Kitson  V.  Crump,  9  Phila.  41;  Singerly 
V.  Doerr,  62  Pa.  St.  9;  Derrickson  v. 
Nagle,  2  Phila.  (Pa.)  120. 

3.  Geiger  &  Co.  v.  Hussey,  63  Ala. 
338;  Wilson  V.  Sleeper,  131  Mass.  177; 
Winder  v.  Caldwell,  14  How.  (U.  S.) 
434;  Van  Pelt  v.  Hartough,  31  N.J.  L. 
331;  Siraonson  v.  Grant,  36  Minn.  439. 
Compare  Bryan  v.  Whitford,  66  111.  33. 

•  Under  the  statute  giving  a  lien  to 
mechanics,  employees  and  material-men 
(Code  Ala.,  ^9  3440-3461),  a  lumber 
merchant,  furnishing  materials  for  any 
building,  erection  or  improvement  on 
land,  has  a  lien  on  such  building,  etc., 
and  on  the  land  on  which  it  is  situated, 
whether  such  materials  are  furnished  to 
55 


Persons  Entitled  to  Lien.   MECHANICS'   LIENS. 


Relation  of. 


ered  at  the  building  for  use  therein.^  So  in  order  to  acquire  the 
lien  the  materials  must  be  furnished  for  a  purpose  named  in  the 
statute.^  It  is  riot  acquired  when  they  are  supplied  under 
an  ordinary  sale  on  credit,  though  the  buyer  may  actually  use 
them  in  building  a  house. ^ 

A  party  who  furnishes  to  joint  contractors  building  materials 
has  a  lien  on  both  building  and  lot,  although  they  acquire  title 
to  the  lot  only  a  short  time  before  the  completion  of  the  build- 
ing,* and  the  fact  that  the  contractors  dissolve  partnership  while 
the  subcontractor  is  furnishing  the  materials  does  not  affect  the 
identity  of  the  contract  or  create  separate  lien  claims.^ 


the  mechanic  who  has  contracted  to  do 
the  work,  or  directly  to  the  owner  or 
proprietor  under  a  contract  made  with 
him  personally.  Geiger  &  Co.  ^^  Hus- 
ser,  63  Ala.  338. 

A  man  who  has  furnished  materials 
to  one  contractor  jointly  and  indis- 
criminately, for  the  use  of  two  build- 
ings owned  by  diiferent  parties,  has  a 
right  to  divide  his  bill  and  file  a  sepa- 
rate lien  against  each  building.  Harper 
r'.  Keely,  17  Pa.  St.  (5  Harris)  234; 
Davis  V.  Farr,  13  Pa.  St.  (i  Harris) 
167. 

1.  Foster  v.  Dohle,  17  Neb.  631; 
Harland  v.  Rand,  27  Pa.  St.  511;  Odd 
Fellows  Hall  v.  Masser,  24  Pa.  St.  507; 
Hinchman  v.  Graham,  2  S.  &  R.  (Pa.) 
170;  Presbyterian  Church  v.  Allison, 
10  Pa.  St.  413;  Olympic  Theatre,  2 
Browne  (Pa.)  275;  Wallace  v.  Melchior, 
2  Browne  (Pa.)  104;  Greenwav  v. 
Turner,  4  Md.  296;  Chicago  Art.  Well 
Co.  V.  Corey,  60  111.  73;  Marble  v. 
Jones  etc.  Lumber  Co.,  iq  Neb.  732; 
Morrison  v.  Hancock,  40  Mo.  561. 
Compare  Houghton  v.  Blake,  ^  Cal, 
240;  Holmes  v.  Richet,  56  Cal.  307; 
Taggard  v.  Buckmore,  42  Me.  77;  Per- 
kins V.  Pike,  42  Me.  141;  Hunter  v. 
Blanchard,  18  111.  31S;  Phillips  v. 
Wright,  5  Sandf.  (N.  Y.)  342;  Weaver 
V.  Sells,  10  Kan.  1873;  Hill  v.  Bishop, 
25  111.  349. 

A  lien  cannot  be  enforced  against  a 
building  for  materials  furnis'ied  to  the 
contractor  but  not  put  into  the  build- 
ing.    Deardorif  v.    Everhartt,   74    Mo. 

37- 

Nor  is  a  lien  created  upon  a  building 
for  which  materials  are  expressly  fur- 
nished, if  they  do  not  in  fact  go  into 
the  building.  Chapin  v.  Persse  etc. 
Paper  Worlvs,  30  Conn.  461. 

A  man  who  merely  sells  lumber  for 
a  building  is  not  embraced  in  Gould's 
Dig.,  ch.   112,  §  I,  which   provides   that 


"all  artisans  builders  and  mechanics  of 
every  description  who  shall  perfoi*m 
any  work,"  etc.,  ''shall  ha\'e  an  absolute 
lien  on  such  building  for  such  work,  as 
well  as  for  materials  furnished  by 
them,"  etc.  Duncan  v.  Bateman,  23 
Ark.  327;    Boutner    v.  Kent,  23   Ark. 

389- 

2.  Choteau  v.  Thompson,  2  Ohio  St. 
114;  Cotes  V.  Shorey,  8  Iowa  416; 
Lawton  v.  Case,  73  Ind.  60;  Presby- 
terian Church  V.  Allison,  lo  Pa  St. 
413;  Odd  Fellows'  Hall  v.  Masser,  24 
Pa.  St.  507;  s.  c,  64  Am.  Dec.  675; 
House  V.  Carroll,  37  Mo.  578;  Lanier 
V.  Bell,  81  N.  Car.  337;  Wetherill  v. 
Ohlendorf,  61  111.  283. 

3.  Rogers  7'.  Currier,  13  Gray  (Mass.) 
129;  Hill  V.  Bishop,  25  111.  349:  Mehan 
V.  Thompson,  71  Me.  492;  Fuller  v. 
Nickerson,  69  Me.  228,  236;  Weaver  v. 
Sells,  10  Kan.  609;  Hills  v.  Elliott,  16 
S.  &  R.  (Pa.)  56;  Esslinger  v.  Huebner, 
22  Wis.  632;  Delahay  v.  Goldie,  17 
Kan    265. 

The  mere  sale  of  building  materials, 
without  reference  to  the  building  in 
which  the3'  are  to  be  used,  does  not 
create  a  lien  upon  the  building  in  which 
they  are  in  fact  afterwards  used.  Cha- 
pin V.  Persse  etc.  Paper  Works,  30 
Conn.  461. 

A  material -man  cannot  enforce  a  lien 
against  a  building  if  the  materials  were 
not  furnished  upon  the  credit  of  the 
building,  but  upon  that  of  the  contrac- 
tor; and  even  if  furnished  upon  the 
credit  of  the  building,  if  the  contract 
was  unfairl3'  made  for  an  exorbitant 
price,  the  material-man  could  only  re- 
cover as  against  the  building  what  the 
materials  were  fairly'  worth.  Odd  Fel- 
lows' Hall  V.  Masser,  24  Pa.  St.  507;  s. 
i;.,  64  Am.  Dec.  675 

4.  Colman  v.  Goodnow,  36  Minn.  9. 

5.  Miller  v.  Whitelaw,  28  Mo.  App. 
639- 
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5.  Persons  Eesiding  Out  of  the  State. — The  statutes  which  give  to 
mechanics  and  undertakers  a  hen  on  the  building,  etc.,  for  the 
value  of  their  labor  or  materials  furnished  for  its  erection,  apply  as 
well  to  persons  who  are  nonresident  as  to  those  who  reside  within 
the  State.i 

IV.  Peesons  Entitled  to  Subject  Property  to  Lien. — The  owner 
of  the  legal  interest  in  property,^  or  in  fact  any  interest  that  may 


1.  Greenwood  v.  Tennessee  Mfg. 
Co.,  2  Swan  (Tenn.)  130. 

2.  Anderson  v.  Dillage,  47  N.  Y. 
678;  Montandon  v.  Deas,  14  Ala.  33; 
Stevens  v.  Lincoln,  114  Mass.  476; 
Wazar  v.  Briscoe,  38  Mich.  587;  Mon- 
roe V.  West,  12  Iowa  119;  Redman  v. 
Williamson,  2  Iowa  488;  Peabodj'  v. 
Eastern  Methodist  Societ3',  5  Allen 
(Mass.)  540;  Galbreath  v.  Davidson,  25 
Ark.  490;  Prutzman  v.  Bushong,  83  Pa. 
St.  526. 

Under  the  Missouri  statute  of  1835 
(Rev.  Code  107},  by  which  a  lien  is 
given  to  mechanics  emplo^'ed  in  build- 
ing a  house  upon  land  on  which  the 
house  stands,  a  lien  on  the  land  does  not 
attach  unless  the  owner  of  the  land 
cause  the  building  to  be  erected.  Sibley' 
V.  Casey,  6  Mo.  164. 

It  is  indispensable  to  a  mechanics' 
lien  that  the  party  with  whom  the  con- 
tract is  made  shall  have  some  interest 
in  the  land  upon  which  the  building  is  to 
be  erected  or  repaired,  etc.  This  inter- 
est maj'  be  a  fee  simple,  an  estate  for 
life,  or  it  ma_y  be  any  estate  less  than  a 
fee.     Tracy  v.  Rogers,  69  111.  662. 

A  workman,  performing  labor  on  a 
buildingunder  a  contract  with  one  who 
is  employed  by  the  owner  of  the  build- 
ing, but  who  is  not  the  owner  of  the 
land,  and  has  not  contracted  with  such 
owner  for  erecting,  altering  or  repair- 
ing the  building  or  for  the  purchase  of 
the  land,  has  no  lien,  either  on  the  land 
or  on  the  building,  to  secure  the  pay- 
ment of  his  wages,  by  virtue  of  Stat. 
185 1,  ch.  343.  Belding  v.  Cushing,  i 
Gray  (Mass.)  576;  Howard  v.  Veazie,  3 
Gray  (Mass.)  233. 

Under  the  lien  act  of  Pennsj'lvania 
of  1st  of  April,  1803.  to  give  a  ma- 
terial-man a  lien,  his  contract  must 
have  been  with  the  real  owner  of  the 
.  land;  an  agreement  with  a  third  person, 
who  is  to  furnish  the  owner,  is  not 
sufficient.  Steinmetz  v.  Boudinot,  3  S. 
&  R.  (Pa.)  541.  The  act  does  not  re- 
fer to  buildings  commenced  before  its 
passage.  Steinmetz  v.  Boudinot,  3  S.  & 
R.  (Pa.)  541.  An  action  under  such  stat- 
ute  should    be   special,    and    state   the 


57 


manner  in  which  the  defendant  is  liable. 
Anshutz  V.  McClelland,  5  Watts  (Pa.) 
487. 

Word  "Owner"  Defined. — The  word 
"owner,"  as  used  in  the  mechanics'  lien 
law  of  New  York,  is  the  correlative  of 
contractor,  and  means  the  person  who 
employs  the  contractor,  and  for  whom 
the  work  is  done  under  the  contract. 
McDermott  v.  Palmer,  u  Barb.  (N. 
Y.)9. 

The  word  "owner"  in  the  first  section 
of  the  act  "to  create  a  lien  in  favor  of 
mechanics  and  others  in  certain  cases," 
is  not  limited  to  an  owner  in  fee,  but  in- 
cludes also  an  owner  of  a  leasehold 
estate.  If  the  ownership  is  in  fee,  the 
lien  is  on  the  fee;  if  it  is  of  a  less  es- 
tate, the  lien  is  on  such  smaller  estate. 
Choteau  v.  Thompson,  2  Ohio  St.  114. 

A  widow  to  whom  dower  has  never 
been  assigned  is  not  "the  owner"  of  any 
of  the  land  in  which  she  is  entitled  to 
dower  within  the  meaning  of  the  Me- 
chanics' Lien  act.  Ermul  v.  Kullok,  3 
Kan.  499. 

One  in  possession  of  real  estate  un- 
der a  bond  for  a  deed  is  so  far  the 
"owner"  as  to  enable  a  mechanic  con- 
tracting to  acquire  a  lien  on  the  prem- 
ises and  his  right  will  not  be  prejudiced 
by  the  subsequent  acquisition  of  the 
full  title.  Monroe  v.  West,  12  Iowa 
119. 

One  in  possession  of,  and  exercising 
acts  of  ownership  over,  the  property  is 
frima  facie  such  an  owner  as  will  sub- 
ject his  interest  therein  to  the  lien;  and 
he  cannot  demand  that  the  extent 
of  his  title  be  proved.  Chambers  v. 
Benoist,  25  Mo.  App.  -520. 

An  owner  of  land,  who  agrees  to  ad- 
vance a  builder  sums  of  monej'  to  be 
applied  towards  the  erection  of  build- 
ings on  the  land,  and  when  the  build- 
ings are  finished  to  convey  the  land  to 
the  builder  in  fee,  receiving  a  mortgage 
for  his  advances,  is  not  an  owner  of  the 
building  under  the  lien  law.  Miller  v. 
Clark,  2  E.  D.  Smith  (N.  Y.)  543; 
Loonie  v.  Hogan  (in  court  of  appeals), 
2  E.  D.  Smith  (N.  Y.)  681. 

Where  the   building  is  erected  by  a 
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be  passed  by  mortgage  may  subject  the  property  upon  which  a 
building  is  erected  to  a  mechanics'  lien.^ 

1.  Consent  of  Owner. — The  estate  of  any  owner  cannot  be  sub- 
ject to  a  lien  for  a  building  erected  by  another  person  unless  it  be 
done  by  the  consent  of  the  owner.**    If  the  owner  who  stands  by 


purchaser  of  the  lots  for  his  own  benefit, 
the  vendor  is  not  the  owner  of  the 
building,  although  the  legal  title  to  the 
lots  has  not  yet  been  actually  trans- 
ferred, and  a  claimant  cannot  have  a 
lien  against  him.  Ga3'  v.  Brown,  i  E. 
D.  Smith  (N.  Y.)  725. 

Trespassers. — A  contract  made  by  a 
mechanic  with  a  person  in  possession  of 
land  as  a  mere  intruder,  to  erect  a 
building  thereon,  does  not  create  a  Hen 
on  the  land  and  the  building  erected  in 
pursuance  of  such  contract  as  against 
the  owner  of  the  land.  Thaxter  v. 
Williams,  14  Pick.  (Mass.)  49;  Ogg  v. 
Tate,  52  Ind.  159. 

Tenant  at  Sufferance.  —  If  labor  and 
materials  are  furnished  to  a  party  in 
possession  of  a  lot  as  a  mere  tenant  at 
sufterance,  with  which  to  enable  the  oc- 
cupant to  build  a  house  thereon,  with 
knowledge  that  he  is  not  the  owner,  and 
the  material  and  labor  and  advances 
are  charged  to  such  occupant  alone,  the 
owner  of  the  property  not  directing  or 
knowing  of  the  improvement  until  after 
its  completion,  the  latter  will  not  be 
liable  for  the  price,  nor  will  his  prop- 
erty be  subject  to  an3'  lien  therefor. 
Proctor  7;.  Tows.  115  111.  13S. 

1.  Montandon  v.  Deas,  14  Ala.  33; 
Benjamin  v.  Wilson,  34  Minn.  517. 

Estates  Less  than  Fee. —  A  person 
holding  an  estate  less  than  the  fee  is 
the  "owner"  only  to  the  extent  of  his  in- 
terest, and  cannot  by  his  contract  for 
work  to  be  done  or  materials  to  be  fur- 
nished create  a  lien  against  the  prop- 
erty thereby  improved  to  any  greater 
extent  than  his  right  therein.  Mc- 
Carty  f.  Carter,  49  111.  53. 

House  Erected  on  tlie  Laud  of  a 
Stranger  by  Mistake. — Parties  who  fur- 
nished materials  for  a  dwelling  house 
to  be  constructed  upon  a  certain  lot 
numbered  5,  upon  which  another,  sup- 
posing the  house  was  being  built  as 
contemplated,  took  a  mortgage,  where, 
by  mistake,  the  house  was  erected  upon 
the  adjoining  lot  6,  the  property  of  a 
stranger,  as  agiinst  the  mortgagee  are 
not  entitled  to  a  lien  either  upon  said 
lot  5  or  lot  6,  which  the  mortgagee  upon 
discovering  the   error  in   location   had 


purchased.     Smith  v.  Barnes,  38  Minn. 
240. 

2.  National  Bank  of  the  Metropolis 
V.  Sprague,  20  N.J.  Eq.  159;  Galbreath 
V.  Davidson,  25  Ark.  490;  Wheeler  v. 
Hall,  41  Wis.  447;  Conklin  ^>.  Bauer, 
62  N.  Y.  620;  Wheeler  v.  Scofield,  67 
N.  Y.  311;  Burkitt  w.  Harper,  79  N.  Y. 
273;  Hackett  v.  Badeau,  63  N.  Y.  476; 
Schuyler  v.  Hayward,  67  N.  Y.  253; 
Brown  v.  Cowan,  no  Pa.  St.  588;  Bro- 
man  v.  Young,  35  Hun  (N.  Y.)  173; 
Jersey  Co.  v.  Davidson,  29  N.  J.  L. 
415;  Underbill  v.  Corwin,  15  III.  556; 
Voorhees  v.  Steamboat  Eureka,  14  Mo. 
56;  Moore  v.  Jackson,  49  Cal.  109; 
Nellis  V.  Bellinger.  13  N.  Y.  Supr.  Ct. 
560;  Stevens  v.  Lincoln,  114  Mass. 
476;  Leismann  v.  Lovely,  41;  Wis.  420.- 

A  new  contractor  cannot  be  substi- 
tuted to  rights  and  liabilities  of  old  con- 
tractor without  consent  of  owner. 
Dingley  v.  Greene,  54  Cal.  333,  338. 

In  Ne%v  Jersey,  the  consent  must  be 
in  writing.  National  Bank  of  the  Me- 
tropolis V.  Sprague,  20  N.  J.  Eq.  159. 

Wisconsin. — The  mere  fact  that  the 
owner  of  the  premises  receives  a  bill 
for  repairs  and  retains  it  for  a  long 
time  will  not  warrant  the  inference  of 
an  assent  to  it  or  an  acknowledgment 
of  liability.  Engfer  v.  Roemer,  71  Wis. 
II. 

Where  one  is  employed  to  work  for  a 
firm  in  the  erection  of  a  building,  and 
continues  to  work  under  the  direction 
of  the  partners,  or  one  of  them,  sup- 
posing himself  to  be  engaged  during 
the  whole  time  in  the  service  of  the 
firm,  and  having  no  intimation  to  the 
contrary,  the  fact  that  a  part  of  his 
labor  was  employed  in  the  preparation 
of  materials  really  belonging  to  one 
partner,  some  of  which  were  not  ulti- 
mately^ used  for  anv  partnership  pur- 
pose, will  not  relieve  the  firm  from 
liability  to  him  for  the  whole  of  such 
labor,  nor  prevent  his  having  a  lien  on 
tlie  building  for  the  whole  amount. 
Spruhen  v.  Stout,  52  Wis.  517. 

Presumption  of  Ownersliip. — A  vessel, 
while    being  built,  is  presumed   to   be 
owned    by    the   builders.      Phillips    v. 
Wright,  5  Sandf  (N.  Y.)  342. 
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and  sees  work  done  for  another  on  his  land,  without  disclosing 
his  interest  it  is  subject  to  the  mechanics'  lien.^ 

2.  Lessee. — A  lessee  has  sufficient  interest  in  the  land  to  subject 
it  to  a  mechanics'  lien.**     See  LEASEHOLD  Estates,  supra. 

3.  Married  Women. — A  married  woman's  power  to  contract  for 
improvements  as  well  as  repairs  to  her  real  estate  is  inseparably 
incident  to  her  right  to  take  and  hold  real  estate  for  her  own  sep- 
arate use;  and  a  mechanics'  lien  filed  against  her  separate  estate 
for  work  done  and  materials  furnished  in  and  about  a  building 
erected  for  her  is  valid.* 

When  a  married  woman  authorizes  her  husband  to  act  for  her, 
and  as  her  agent  to  contract  for  the  building  of  a  house  upon  her 
separate  real  estate,  the  law  gives  the  mechanic  a  lien  thereon, 
though  she  may  not  have  intended  to  charge  the  property  there- 
with.'*   See  Estates  of  Married  Women,  irtfra. 


1.  Donaldson  t'.  Holmes,  23  111.  85. 

2.  Gaskill  V.  Trainer,  3  Cal.  334; 
McGrear\'  v.  Osborne,  g  Cal.  119; 
Barber  v.  Reynolds,  33  Cal.  497;  John- 
son V.  Dewey,  36  Cal.  623;  Hooker  %'. 
McGlone,  42  Conn.  95;  Montandon  v. 
Deas,  T4  Ala.  33;  Evans  v.  Young,  10 
Colo.  316;  McElwaine  v.  Brown  (Pa.), 
II  Atl.  Rep.  453;  Otis  V.  Dodd,  90  N. 
Y.  336;  Burkitt  v.  Harper,  79  N.  Y. 
273;  Anshutz  V.  McClelland,  5  Watts 
(Pa.)  4S7;  Cornell  v.  Barney,  94  N.  Y. 
394;  Currier  v.  Cummings,  40  N.  J. 
Eq.  145;  Daniel  v.  Weaver,  5  Lea 
(Tenn.)  392;  Thomas  v.  Smith,  42  Pa. 
St.  6S;  Koenig  v.  Mueller,  39  Mo.  165; 
Collins  V.  Mott,  45  Mo.  100;  Lynam  v. 
King,  9  Ind.  3;  Littlejohn  v.  Millirons, 
7  Ind.  125;  Reed  v.  Boyd,  S4  111.  66; 
Dobschultz  V.  Holliday,  82  111.  371; 
Hopper  V.  Childs,  43  Pa.  St.  310; 
Leiby  tj.  Wilson,  40  Pa.  St.  63;  Mills 
f.  Mathews,  7  Md.  315;  Alley  v. 
Trainer,  i  Coldw.  (Tenn.)  540. 

3.  Appeal  of  the  Germania  Savings 
Bank,  95  Pa.  St.  329;  Kuhns  v.  Tur- 
ney,  87  Pa.  St.  497;  Woodward  v.  Wil- 
son, 68  Pa.  St.  208;  Dearie  v.  Martin, 
78  Pa.  St.  55;  Finley's  Appeal,  67  Pa. 
St.  4i;3;  Barto's  Appeal,  55  Pa.  St. 
3S6;  Ex  parte  Schmidt,  52  Ala.  256; 
Vail  V.  Meyer,  71  Ind.  160;  Kantro- 
witz  T'.  Prather,  31  Ind.  92;  Schmidt  v. 
Joseph,  65  Ala.  475;  Wheaton  v.  Trim- 
ble, 145  Mass.  345;  Machir  v.  Bur- 
roughs, 14  Ohio  St.  519;  Charleston 
etc.  Co.  V.  Brockmyer,  18  W.  Va.  586; 
Carpenter  v.  Leonard,  5  Minn.  155; 
Wright  V.  Blackwood  &  Frazier,  57 
Tex.  644;  Bliss  -v.  Patten,  5  R.  I.  376; 
Woodburn  v.  Gifford,  66  111.  285;  Allen 
V.  Graham,  12  Phila.  (Pa.)  17^1;  Haupt- 


man  v.  Catlin,  20  N.  Y.  247;  Shilling 
V.  Templeton.  66  Ind.  581,  5S7;  Green- 
leaf  V.  Beebe,  So  111.  520;  Flannery  v. 
Rohrmayer,  46  Conn.  558;  Miller  v. 
Hollingsworth,  33  Iowa  224;  Husted  v. 
Mothes,  77  N.  Y.  3SS;  Edwards  v.  Ed- 
wards, 24  Ohio  St.  402;  Johnson  ;'. 
Tutewiler,  35  Ind.  353;  Littlejohn  v. 
Millirons,  7  Ind.  125.  Compa>-e  Rogers 
V.  Phillips,  8  Ark.  366;  s.  c,  47  Am. 
Dec.  727;  Sexton  v.  Alberti,  10  Lea 
(Tenn.)  452;  Selph  v.  Howland,  23 
Miss.  264;  Webster  %>.  Metropolitan 
Wash.  Mach.  Co.,  29  Ind.  453;  Rob- 
inson V.  Huffman,  i^  B.  Mon.  (Ky.) 
80;  Fetter  -■.  Wilson, '12  B.  Mon.  (Ky.) 
91;  Oneil  7;.  Percival,  20  Fla.  937;  Sib- 
ley V.  Casey,  6  Mo.  164;  Johnson  v. 
Parker,  27  N.  J.  L.  239;  Kerby  v. 
Tead,  13  Mete.  (Mass.)  149. 
.  A  married  woman,  unless  restrained 
by  the  terms  of  the  instrument  of  set- 
tlement, may,  by  her  contract,  and 
without  the  consent  of  trustees,  in 
whom  the  legal  title  may  be  vested, 
charge  her  separate  estate,  at  least  to 
the  extent  of  the  rents,  issues  and  profits 
thereof,  with  the  cost  of  reasonable 
repairs  and  improvements  for  the  bene- 
fit of  the  estate;  and,  to  that  extent,  a 
mechanics'  lien  ma3'  attach  under  the 
statute.  Machir  f.  Burroughs,  14  Ohio 
St.  519. 

In  Tennessee^  a  wife  can  make  no 
contracts;  she  cannot  create  a  mechan- 
ics' lien  on  her  lands  held  in  absolute 
right,  and  not  to  her  separate  use;  and 
this,  although  her  attempted  contract 
be  with  the  knowledge  and  approval  of 
her  husband.  O'Malley  v.  Coughlin,  3 
Tenn.  Ch.  431. 

4.  Jones  v.  Pothast,  72  Ind.  158,  over- 
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4.  Minors  and  Others. — Contracts  made  with  a  minor  for  the  im- 
provement  of  his  property  are  not  binding  and  the  contractor  can 
claim  no  lien  therefor  against  the  property.^  The  fact  that  an  infant 
holds  himself  out  as  being  of  full  age  is  immaterial.^  The  legis- 
lature may,  however,  subject  the  property  of  minors  to  this  lien, 
as  where  "owners"  of  property  are  defined  to  be  "every  person 
including  all  cestuis  que  trust,"  etc.,  not  except  such  as  may  be 
minors  over  the  age  of  eighteen  years. ^ 

A  surety  or  guarantor  has  by  statute  no  right  to  a  mechanics' 
lien  on  the  house  of  his  principal  for  materials  furnished  by  the 
guarantee.* 

5.  Administrators. — An  administrator  cannot,  by  a  contract  with 
a  builder,  bind  the  estate  of  his  intestate  to  pay  for  work  done  or 
materials  furnished  in  erecting  a  house  upon  the  land  of  such 
intestate.  But  the  house,  built  under  such  a  contract,  may  be 
subjected  to  mechanics'  lien,  and  sold  to  satisfy  the  same.* 

6.  Guardians. — A  guardian  cannot  without  authority  from  a 
competent  court,  build  a  house  upon  the  land  of  his  ward  and 
charge  the  expense  upon  the  ward  or  create  a  lien  upon  the  prop- 
erty for  labor  and  materials  in  favor  of  the  mechanics  employed.^ 

(«)  Ratification. — Ratification  by  an  adult  of  a  contract  made 
by  him  when  a  minor  can  be  inferred  only  from  free  and  volun- 
tary acts  or  words.''' 


ruling  Dame  v.  Coffman,  58  Ind.  345; 
Vail  V.  Meyer,  71  Ind.  160;  Lindley 
V.  Cross,  31  Ind.  lof);  Karatrowitz  v. 
Prather,  31  Ind.  92. 

If  the  materials  were  furnished  and 
used  in  the  improvement  of  her  prop- 
erty, and  by  her  direction  or  with  her 
knowledge  or  consent,  and  were  reason- 
ably necessary,  and  there  was  no  agree- 
ment that  her  property  should  not  be 
liable  therefor,  the  law  will  give  a  lien- 
thereon  for  the  value  of  the  materials, 
her  promise  to  pay  being  implied.  Ein- 
stein V.  Jamison,  95  Pa.  St.  403. 

1.  McCarty  v.  Carter,  49  111.  53; 
Price  V.  Jennings,  62  Ind.  iii. 

A  party  performing  work,  or  furnish- 
ing materials,  for  the  improvement  of 
property,  must  ascertain  whether  the 
party  with  whom  he  is  contracting  is  a 
minor  or  not,  and  if  such  contract  is 
with  one  wlio  has  not  attained  his  ma- 
jority, it  is  not  obligator^'  upon  him  and 
the  lien  of  the  contractor  fails.  McCarty 
V.  Carter,  49  III.  53. 

2.  Price  T).  Jennings,  62  Ind.  iii. 

3.  Phil.  Mech.  L.,  §  108;  Tucker  v, 
Gest,  46  Mo.  339. 

4.  Ruggles  V.  Blank,  15  111.  App.  436. 
See  Hartman  v.  Berry,  56  Mo.  487. 

A  became  surety  on  a  contractor's 
bond,  one   condition   of  which   was  an 


indemnity  against  all  liens.  A  after- 
wards became  a  subcontractor.  Held, 
that  he  could  not  maintain  a  lien  against 
the  premises.  Given  v.  German  Evan- 
gelical Reformed  Church,  15  Phila. 
(Pa.J  300. 

5.  Weathersby  v.  Sinclair,  43  Miss. 
189. 

6.  Copley  V.  O'Neil,  57  Barb.  (N. 
Y.)  299;  Hassard  v.  Rowe,  11  Barb. 
(N.Y.)  22;6Paige  (N,Y.)390.  SeeGuy 
V.  Du  Uprey,  16  Cal.  196;  Payne  v. 
Stone,  15  Miss.  367. 

Although  a  guardian  without  compe- 
tent authority  cannot,  by  a  mechanics' 
lien,  bind  the  propertj'  of  his  infant 
ward  by  erecting  a  house  thereon.  Cop- 
ley -u.  O'Neil,  57  Barb.  (N.  Y.)  299.  Yet 
the  builder  is  not  prevented  from  secur- 
ing his  remedy  in  equity.  Miller  v.  Hol- 
lingsworth,  33  Iowa  244.  See  Guy  v. 
Du  Uprey,  16  Cal.  196. 

7.  The  receipt  of  rents  after  the  minor 
becomes  of  age,  from  the  property  so 
improved  does  not  amount  to  a  ratifica- 
tion so  as  to  operate  as  a  lien  against 
his  property.  McCarty  v.  Carter,  49 
111.  53.  In  this  case  Justice  Law- 
rence said:  "If  we  were  to  hold  that 
the  mere  receipt  of  rents  amounted  to  a 
ratification,  we  should  be  taking  from 
the  minor  the  protection  which  the  law 
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7.  Mortgagor. — Where  a  mortgage  has  been  foreclosed  and  a 
notice  of  such  sale  published  the  mortgagor  cannot  subject  the 
property  to  a  mechanics'  lien.^ 

8.  Mortgagee. — A  mortgagee  has  been  held  not  such  an  owner 
as  to  entitle  him  to  subject  the  property  to  a  mechanics'  lien.^ 

9.  Vendee. — A  vendee  holding  possession  of  land  under  a  con- 
tract of  purchase  from  the  vendor  has  sufficient  ownership  in  the 
property  to  create  a  lien  for  materials  furnished  and  used  in  the 
construction  of  a  building  thereon.*  If  a  person  enters  into  pos- 
session and  makes  repairs  with  the  consent  of  the  owner  under 
an  agreement  to  pay  for  such  repairs  and  to  purchase  the  prop- 
erty the  mechanics  who  furnish  the  materials  and  do   the  work, 


designs  to  give  him,  for  the  builder 
might  safely  assume,  the  minor  would 
continue  in  the  possession  of  his  own 
propertj',  and  thus,  by  ratification,  create 
a  lien  which  the  statute  had  not  given 
when  the  contract  was  made.  The 
builder  might  thus  make  what  contract 
he  could  with  the  minor  under  the  as- 
surance that  though  the  contract  was 
not  binding  and  the  statute  gave  him  no 
lien,  one  would  nevertheless  be  worked 
out  for  him  by  a  necessary  ratification." 

1.  Davis  v.  Connecticut  Mut.  Life 
Ins.  Co.,  84  111.  508. 

2.  Tompkins  v.  Horton,  25  N.  J.  Eq. 
284.  See  Cox  V.  Roderick,  4  E.  D. 
Smith  (N.  Y.)  721;  Broman  v.  Young, 
35  Hun  (N.  Y.)  173. 

3.  Stockwell  V.  Carpenter,  27  Iowa 
119;  see  Laud  v.  Muirhead,  3T  Miss.  89; 
McDermott  t;. Palmer,  11  Barb.  (N.  Y.) 
9;  Gray  v.  Brown,  i  E.  D.  Smith  (N 
Y.)  725;  Henderson  v.  Connelly,  23 
III.  App.  601 ;  Fowler  v.  Bailej',  14  Wis. 
125;  Chicago  Lumber  Co.  t^.  Osborn,  40 
Kan.  168;  King  v.  Smith  (Minn.),  44  N. 
W.  Rep.  65;  Boyd  v.  Blake  (Minn.),  43 
N.  W.  Rep.  485;  Gable  v.  Preachers' 
Fund  Soc,  59  Md.  455.  But  see  Calla- 
way V.  Freeman,  29  Ga.  40S;  Loring  v. 
Flora,  24  Ark.  151. 

When  vendee  under  contract  of  sale 
erects  a  building,  the  interest  of  vendor 
is  not  bound.  Worden  v.  Hammond, 
37  Cal.  61. 

A  party  who,  having  verbally  con- 
tracted for  the  purchase  of  land,  pro- 
ceeds to  erect  buildings  upon  it,  can 
subject  the  land  to  a  mechanics'  lien 
only  to  the  extent  of  his  own  interest 
therein.  Laud  v.  Muirhead,  31  Miss.  89. 

A  person  employed  to  erect  a  build- 
ing under  contract  that  the  owner  of 
the  land  would  convey  it  to  him  after 
its  completion  will  not  constitute  suffi- 
cient ownership  to  create   a  mechanics' 


lien  in  favor  of  a  third  partv  perform- 
ing labor  on  the  building.  Metcalf  T'. 
Hunnewell,  i  Gray  (Mass.)  297;  Graj' 
V.  Carleton,  35  Me.  481. 

In  Callaway  v.  Freeman,  29  Ga.  408, 
it  is  held  that  a  mechanics'  lien  is  not 
good  against  the  land  where  his  em- 
ployers hold  only  under  a  contract  to 
purchase,  which  was  subsequently  re- 
scinded for  nonpayment  by  them. 

Where  a  mechanic,  in  pursuance  of  a 
contract  made  with  a  person  having  a 
covenant  for  the  conveyance  of  land, 
furnished  materials  land  erected  a  build- 
ing on  the  land,  and  afterwards  such 
covenantee  received  a  deed  of  the  land 
but  at  the  same  time  mortgaged  it  to  a 
third  person,  who  advanced  the  pur- 
chase money;  it  was  held  that  as  the 
covenantee  had  but  an  instantaneous 
seisin,  no  lien  attached  upon  the  land 
and  building  in  favor  of  the  mechanic 
for  the  labor  and  materials  furnished 
by  him.  Thaxter  v.  Williams,  14  Pick. 
(Mass.)  49. 

A  contract  between  A  and  B,  for  B 
to  bu3'  and  A  to  sell  and  convey  to  him 
land  owned  by  A,  does  not  subject  the 
estate  to  a  mechanics'  lien  under 
Massachusetts  Gen.  Sts.,  ch.  150,  in 
favor  of  a  person  who  by  B's  emplo}'- 
ment  performs  labor  in  erecting  a 
building  which  B  proceeds  to  put  on 
the  land,  although  B  afterwards  takes  a 
conveyance  of  the  land  from  A  in  pur- 
suance of  the  contract  and  A  had  no- 
tice of  B's  intention  to  build  and  knew 
of  the  progress  of  the  building  and 
never  made  objection.  Hayes  v.  Fes- 
senden,  106  Mass.  228. 

Land  Occupied  by  Homesteader. — 
Where  a  dwelling  house  is  situated 
upon  government  land,  which  is  occu- 
pied by  the  debtor  as  a  homestead  un- 
der the  United  States  homestead  act, 
and  the  house  is  built  upon  a  solid  stone 
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can  enforce  a  lien  on  the  premises  for  their  labor  and  materials 
even  if  the  person  who  makes  the  repairs  does  not  effect  a  pur- 
chase,^ the  lien  will  not,  as  against  bona  fide  purchasers,  attach  to 
property  that  has  been  transferred  to  them  before  the  filing  of 
notice.^ 

(a)  Vendee  of  Purchaser. — A  mechanics'  lien  attaches  to  the 
building  or  improvement  erected  with  the  materials  furnished; 
but  does  not  follow  the  materials  into  the  hands  of  a  vendee  of 
the  purchaser,  and  attach  to  a  building  he  may  use  them  to  erect.'* 

10.  Vendor, — A  vendor  under  contract  to  sell  and  make  ad- 
vances to  aid  the  vendee  to  erect  a  building  upon  the  premises  is 
not  liable  as  owner  where  the  statute  confines  the  lien  to  such 
interest  in  the  premises  as  "belongs  to  the  person  who  caused 
such  building  to  be  constructed."*     So  a  statute  which  provides 


foundation,  and  is  permanently  at- 
tached to  the  soil,  and  the  patent  for 
the  land  has  not  vet  been  issued,  and 
the  debtor  is  not  entitled  to  receive  anv 
patent;  held^  that  a  lien  for  building 
materials  used  in  the  construction  of 
such  house  cannot  be  procured  upon 
e-ther  the  house  or  the  land.  Kansas 
Lumber  Co.  v.  Jones,  32  Kan.  195. 
But  see  GuUedge  v.  Preddy,  33  Ark.  433. 
Proof  of  OwnersMp. — On  trial  of  an 
action  to  enforce  mechanics'  lien,  testi- 
mony of  the  defendant,  "I  am  the 
owner  of  the  last  half  of  the  southeast 
quarter,"  etc.,  "The  barn  is  located  on 
the  northvi^est  corner  of  this  tract,"  in 
connection  with  evidence  of  his  posses- 
sion, his  contract  for  having  the  barn 
built,  his  superintendence  of  the  work, 
and  his  boarding  the  laborers,  was 
frima  facie  proof  of  his  ownership,  al- 
though given  in  the  present  tense. 
Merritt  v.  Pearson,  76  Ind.  44. 

1.  Moore  v.  Jackson,  49  Cal.  109; 
Hill  V.  Gill,  40  Minn.  441. 

Where  the  person  in  possession  un- 
der a  contract  to  purchase  continues 
the  erection  of  the  houses  after  failure  to 
purcliase,  without  opposition  from  the 
owner  of  the  land,  he  ma3'  be  consid- 
ered as  having  such  an  interest  as  will 
enable  him  to  waive  a  strict  compliance 
with  the  contract  on  the  mechanic's 
part.    Jodd  w.  Duncan,9  Mo.  App.  417. 

2.  Sisson  V.  Holcomb,  5S  Mch.  634, 
See  Dunphy  v.  Riddle,  86  111.  22. 

3.  Heaton  v.  Horr,  42  Iowa  187. 
Compare  King  v.  Smith  (Minn.),  44  N. 
W.  Rep.  65. 

4.  Duganw.  Broph}',  55  How.  (N.  Y.) 
Pr.  121;  Burbridge  v.  Marcy,  54  How. 
(N.  Y.)  466;  Kennedy  i<.  Paine,  i  E. 
D.  Smith  (N.  Y.)  651;  Gay  v.  Brown, 
I  E.  D.  Smith   fN.  Y.')   -72.::    Hallahan 


V.  Herbert,  4  Dalv  (N.  Y.)  209;  s.  c,  n 
Abb.  Pr.  (N-.  Y.")  N.  S.  326;  Loone  v. 
Hogan,  9  N.  Y.  431;;  s.  c,  2  E.  D. 
Smith  (N.  Y.)  681;  "Miller  f.  Clark,  2 
E.  D.  Smith,  (N.  Y.)  543;  Walker  v. 
Paine,  2  E.  D.  Smith  (N.  Y.)  662; 
Littleton  Sav.  Bank  v.  Osceola  Land 
Co.,  76  Iowa  660;  Cox  V.  Broderick,  4 
E.  D.  Smith  (N.  Y.)  721.  See  Johnson 
V.  Pike,  35  Me.  291;  Thaxter  v.  Will- 
iams, 14  Pick.  (Mass.)  49. 

When  the  vendee,  under  contract  of 
sale,  erects  a  building,  interest  of  ven- 
dor is  not  bound.  Worden  v.  Ham- 
mond, 37  Cal. ^61. 

Where  the  owner  of  land  gives  a 
bond  for  a  deed  to  a  purchaser,  who 
procures  a  building  to  be  erected  on  it, 
the  mechanics'  lien  attaches  upon  the 
purchaser's  interest  only,  and  the  vendor 
cannot  be  compelled  "to  part  with  his 
title  unlil  he  receives  full  payment  of 
his  purchase  money.  Hickox  u.  Green- 
wood, 94  111.  266. 

In  Illinois,  where  it  is  agreed  in  a 
contract  of  sale  that  the  vendee  shall 
build  upon  the  premises,  and  that  the 
vendor  shall  advance  a  part  of  the 
money  for  building,  a  builder  is  entitled 
to  a  mechanics'  lien,  notwithstanding 
the  forfeiture  of  the  vendee's  title  by 
failure  to  pay  the  purchase  money  in- 
stalments provided  for  in  the  contract. 
Henderson  v.  Connelly,  123  111.  98. 

In  Ne-w  Tork,  a  vendor  who  has 
agreed  to  advance  a  sum  of  money  to 
the  vendee,  in  instalments,  for  the 
erection  of  a  building  on  the  lot,  to  be 
secured  by  bond  and  mortgage  upon  the 
premises,  on  the  completion  of  the 
building,  when  a  conveyance  is  to  be 
executed,  is  not  the  "owner,"  within  the 
meaning  of  the  mechanics'  lien  law. 
Miller  v.  Clark.  2  R.  T>    Smith  ^K    VI 
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that  "when  any  contract  shall  be  made  in  writing  between  the 
proprietor  or  proprietors  of  land  on  the  one  part  and  any  person 
or  persons  on  the  other  part  for  erecting  any  house  .  .  .  the 
person  who  shall  in  pursuance  of  such  contract  furnish  .  .  . 
shall  have  a  lien  to  secure  the  payment  of  the  same,"  etc.,  extends 
only  to  contracts  made  with  a  proprietor  of  the  land,  and  a  mere 
contract  for  the  conveyance  of  land  to  one  of  the  parties  on  pay- 
ment of  the  price  by  a  fixed  time,  does  not  bring  the  case  within 
the  statute  so  that  a  lien  may  attach  against  the  vendor.^ 

.  11.  Tenants  in  Common. — Where  one  of  several  cotenants  assumes 
to  improve  the  common  estate  at  his  sole  expense,  the  others  need 
not  protest  or  object  in  order  to  avoid  liability  to  the  mechanics 
or  material-men.  His  share  is  liable  for  the  whole  improvements 
made  at  his  instance.^ 


^43;  Walker  v.  Paine,  2  E.  D.  Smith 
(N.  Y.)  662;  Cox  V.  Broderick,  4  E.  D. 
Smith  (N.  Y.)  721;  Hallahan  v.  Her- 
bert, 4  Daly  (N.  Y.)  209;  s.  c.,  11  Abb. 
Pr.  (N.  Y).  N.  S.326;  Loone  v.  Hogan, 
9  N.  Y.  435;  s.  >,.,  2  E.  D.  Smith  (N.  Y.) 
6S1;  I  E.  i).  Smith  652  n.;  Kennedy  v. 
Paine,  1  E.  D,  Smith'(N.  Y.)  651;  Gay 
V.  Brown,  i  E.  D.  Smith  (N.  Y.)  725. 
See  Hart  v.  Wheeler,  i  Thomp.  &  C. 
(N.  Y.)  403. 

1.  Conner  v.  Lewis,  16  Me.  268;  Mc- 
Ginniss  v.  Purrington,  43  Conn.  143;  see 
Thaxter -y.  Williams,  14  Pick.  (Mass.) 
49;  Scales  V.  GrifBn,  2  Doug.  (Mich.) 
54;  Walker  v.  Burt,  57  Ga.  20;  Huff  v. 
jolly,  41  Kan.  537. 

P  and  D  entered  into  a  contract  by 
which  P,  in  consideration  of  certain  ad- 
vantages to  his  adjoining  property  and 
two  hundred  dollars  to  be  afterwards 
paid  in  cash,  agreed  to  convey  a  certain 
building  lot  to  D,  and  D  agreed  to  erect 
a  dwelling  house  thereon;  D  to  forfeit 
all  claim  if  the  contract  vvfas  not  fully 
performed  by  him.  D  began  to  erect 
the  house,  but  after  building  the  cellar 
wall  abandoned  it.  Held,  that  a  mason 
w-ho  had  built  the  cellar  wall  under 
contract  with  D  could  not  establish  a 
lien,  as  a  subcontractor,  upon  the  lot 
against  P.  McGinniss  "o.  Purrington, 
43  Conn.  143. 

One  who  performs  labor  on  a  build- 
■  ing,  under  a  contract  with  a  person  em- 
ployed to  erect  the  building  by  one  to 
virhom  the  owner  of  the  land  has  agreed 
to  convey  it  on  the  performance  of  cer- 
tain conditions,  and  afterwards  conveys 
it  accordingly,  has  no  lien  on  the  build- 
ing and  land,  to  secure  the  payment  of 
Jris  wages,  hy  virtue  of  Massachusetts 
Stat.  i8i;i,  ch.  343.  Metcalf  r;.  Hunne- 
"well,  I  Gr^y  (Mass.)  297. 


Vendor's  Consent  to  Improvements. — 

Where  an  insurance  company  loaned 
the  owner  of  a  lot  and  uncompleted 
building  money  for  the  purpose  of  fin- 
ishing the  building  and  took  from  him 
a  deed  of  trust  conveying  a  fee,  defea- 
sible on  the  payment  of  the  debt,  and 
afterwards  knowingly  permitted  the 
building  to  go  on  without  giving  notice 
that  it  would  not  be  responsible  there- 
for; under  a  statute  declaring  that  ''if 
the  building  be  erected  with  the  knowl- 
edge of  the  owner  of  the  lands,  or  of  any 
person  having  or  claiming  an  interest 
therein,  it  shall  be  held  to  have  been 
erected  at  the  instance  of  such  owner 
or  person  claiming  an  interest,  and  such 
interest  so  held  or  claimed  shall  be  sub- 
ject to  the  lien  of  the  material-man  or 
labor,"  etc.;  it  was  held,  that  the  in- 
terest in  the  property'  held  \>y  the  in- 
surance company  was  subject  to 
mechanics'  lien  for  work  done  and  ma- 
terials furnished.  Fuquay  v.  Stick- 
ney,  41  Cal.  5S3. 

Laches  of  Vendee. — A  deed  was  ac- 
knowledged, and  left  for  registration, 
but  the  tax  was  not  paid  on  it:  the  ven- 
dor, who  was  insolvent,  remained  in 
possession  of  the  lot  conveyed,  and  em- 
ployed a  mechanic  to  build  a  house 
upon  it.  While  the  building  was  pro- 
gressing, the  vendees,  aware  of  it,  stood 
by  and  said  nothing,  the  mechanic 
having  no  notice  of  their  claim.  Held, 
that  the  property  was  subject  to  the 
mechanics'  lien.  Phillips  v.  Clark,  4 
Mete.  (Ky.)  348. 

2.  Mellor  v.  Valentine,  3  Colo.  255. 
Where  tenants  in  common  make  a  par- 
tition and  take  separate  possession  of 
their  respective  portions  and  one  of 
them  contracts  with  a  mechanic  to 
erect   a    dwelling    house  on    his  part, 
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12.  Trustees. — A  mechanics'  lien  can  be  enforced  for  work  done 
and  materials  furnished  in  the  erection  of  a  public  building  by 
order  and  contract  of  a  trustee,  where  the  statute  gives  a  lien 
upon  such  buildings.^ 

13.  Agents. — The  agent  of  the  owner  may  subject  the  property 
of  his  principal  to  a  mechanics'  lien  for  labor  done  or  materials 
furnished  under  contract,  for  building  purposes,  when  it  is  shown 
that  he  had  authority  to  make  such  contract.^  The  contractor, 
with  the  owner  for  the  erection  of  a  building  is  so  far  the  agent 
of  the  owner  that  he  can  bind  the  property  by  all  contracts  for 
materials  and  labor  necessarj^  to  complete  the  building."*  But  a 
special  agent  employed  for  a  particular  object  only,  and  not  con- 
nected with  the  subject  of  building,  cannot  bind  a  building  by  a 
mechanics'  lien  for  materials  furnished  in  its  construction,* 


which  is  built  accordingly,  the  interest 
of  the  party  so  contracting  is  of  such  a 
nature  as  to  make  it  subject  of  a  lien 
under  the  mechanics' lien  law,  although 
the  title  to  whole  lot  is  in  the  cotenant. 
Otis  z).  Cusack,  43   Barb,    (N.   Y.)  546. 

1.  Board  of  Education  v.  Greenbaum 
&  Sons,  39  111.  609;  see  Greenough  n. 
Nichols,  30  Vt.  768;  Wilson  v.  Comm. 
of  Huntingdon,  7  W.  &  S.  fPa.)  197. 

A  majority  of  the  members  of  a  re- 
ligious society,  including  its  trustees, 
believing  that  the  necessary  funds  could 
be  raised  by  voluntary  contributions, 
voted  to  have  improvements  made  to 
its  church  building,  and  appointed  a 
committee  to  make  a  contract  for  and 
superintend  the  work;  G,  with  knowl- 
edge that  voluntary  contributions  were 
relied  on  to  pay  for  the  same,  undertook 
to  do  the  work  for  a  certain  sum,  rely- 
ing upon  obtaining  his  pa}'  through  tfie 
agency  of  the  society'.  No  other  ar- 
rangement was  made  for  pa3-ing  G  for 
his  services,  tield^  that  G,  liaving  per- 
formed the  work,  became  entitled  to 
enforce  a  lien  upon  the  building.  Gorte- 
miller  v.  Rosengarn,  103  Ind.  414. 

A  mechanics'  lien  for  work  done  or 
for  materials  furnished  in  the  erection 
of  a  public  school  house  cannot  be  ac- 
quired or  enforced.  Fatout  c.  Board 
of  School  Comm.,  102  Ind.  223;  Shattell 
V.  Woodward,  17  Ind.  225,  overruled. 

2,  Paulsen  i'.  Manske,  126  111.  72; 
Moore  v.  Jackson,  49  Cal.  109;  The 
James  H.  {"rentice,  36  Fed.  Rep.  777; 
Baxter  v.  Hutchings,  49  111.  116;  Mc- 
Donnell V.  Dodge,  10  Wis.  106.  See 
Redman  v.  Williamson,  2  Iowa  48S; 
Woodward  v.  American  Exposition  R. 
Co.,  39  La.  An.  566;  Owens  v.  North- 
rup,  30  Wis.  482;  Cornell  v.  Barney,  94 
N.  Y.   394;    Scales   v.  Paine,   13  "Neb. 


521;  Copeland  v.  Kehoe,  67  Ala.  594; 
Paulsen  v.  Manske,  24  111.  App.  95. 

Where  a  tenant  contracts  with  his 
landlord  to  build  or  to  repair  buildings 
for  compensation  to  be  made  by  the  land- 
lord, either  in  money  or  the  occupation 
and  use  of  the  premises,  the  tenant  is 
the  landlord's  agent,  building  or  repair- 
ing for  him,  at  his  ultimate  cost,  and 
the  building  is  liable  to  lien  as  in  all 
other  cases  of  building  or  repairing  by 
contract.  Hall  zk  Parker,  94  Pa.  St. 
109. 

The  mere  fact  of  possession  will  not 
prove  authority.  Garrett  v.  Stevenson, 
3  Gilm,  (111.)  261;  Steigleman  v.  Mc- 
Bride,  17  111.  300. 

Mere  knowledge  by  the  agent  of  the 
owner  that  a  laborer  was  working  for 
the  contractor  does  not  amount  to  that 
consent  which,  under  the  act,  would  en- 
title a  laborer  to  a  lien  on  the  building. 
Gray  v.  Walker,  16  S.  Car.  143. 

A  petition  for  a  mechanics'  lien  alleg- 
ing that  the  son  of  a  widow,  who  was  the 
owner  of  a  mill,  contracted  for  machin- 
ery to  place  therein  as  well  for  himself 
as  for  the  mother,  with  her  knowledge 
and  consent  and  as  her  agent,  held  to 
be  good  on  deinurrer.  But  his  mei-e 
possession  of  the  mill  as  agent  or  other- 
wise could  not  be  evidence  of  authority 
to  bind  any  interest  other  than  his  own. 
Baxter  v.  Hutchings,  49  111.  116. 

3.  Morrison  v.  Hancock,  40  Mo.  561. 

4.  McDonnell  v.  Dodge,  10  Wis.  106. 
The   fact  that  a   person  purchases  a 

lot  as  the  agent  of  another  does  not 
give  him  implied  power  to  contract  in 
behalf  of  the  latter  for  the  erection  of  a 
building  thereon;  and  if  he  is  furnished 
with  funds  as  agent,  and  instructed  to 
build  a  house  with  such  funds,  he  will 
have   no   implied    power    to    build    on 
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14.  Persons  Acting  as  Wife's  Agent. — Contracts  for  the  improve- 
ment of  the  real  estate  of  a  married  woman,  by  the  repair  of 
old  or  the  erection  of  new  buildings  thereon,  may  be  made  hy 
her  in  person,  or  by  an  agent  appointed  by  her  for  that  purpose.* 

When  a  husband  having  general  authority  as  agent  of  his  wife 
to  do  business  for  her  enters  into  a  contract  for  building  material 
to  erect  a  building  on  land  owned  by  her,  the  material-man  is 
entitled  to  a  mechanics'  lien  on  the  premises.^ 

An  agency  to  bind  the  wife  may  be  inferred  from  the  fact  that 
the  husband  had  been  entrusted  with  the  general  management  of 
her  property.^ 

15.  Owners  by  Estoppel. — When  the  owner  of  lands  stands  by 
and  suffers  credit  to  be  given  to  another  on  the  supposition  that 
he  owns  the  land  and  aids  in  creating  a  belief  that  such  other 
person  does  own  the  land  he  cannot  afterwards  defeat  a  me- 
chanics' lien  by  insisting  that  the  land  is  his  own."* 

v.  Contracts. — In  some  of  the  States  the  lien  which  the  law 
gives  the  mechanic  or  the  material-man,  for  labor  and  materials 
bestowed  or  used  in  the  construction  of  a  building,  does  not  de- 
pend  on  the   contract   of  the  parties  for  its  existence.^     It  is  a 


credit,  and  his  mere  possession  of  the 
premises  will  confer  no  power  on  hiin 
to  bind  anybody's  interest  but  his  own. 
Proctor  V.  Fows,  115  111.  138. 

1.  Vail  V.  Meyer,  71  Ind.  160;  Nelson 
V.  Cover,  47  Iowa  250;  Geary  v.  Hen- 
ness3',  9  111.  App.  17;  Wendt  v.  Martin, 
89  111.  139. 

2.  Scales  V.  Paine,  13  Neb.  521;  Bnr- 
dick  V.  Moon,  24  Iowa  418;  Kidd  v. 
Wilson,  23  Iowa  <).64. 

Though  the  account  be  made  out 
against  the  husband  alone,  if  it  be 
averred  that  the  materials  were  fur- 
nished at  the  request  of  the  husband  as 
the  agent  of  his  wife,  the  lien  upon 
property  owned  by  her  may  be  enforced 
against  both.  Kidd  v.  Wilson,  23  Iowa 
464. 

Where  a  married  woman,  owning  a 
city  lot,  mortgaged  it  to  raise  money  to 
improve  it  by  the  erection  of  a  house 
thereon,  the  husband  taking  the  money, 
and,  with  her  knowledge  and  consent, 
erecting  the  building,  employing  an- 
other to  plaster  it,  the  necessary  infer- 
ence follows  that  the  husband  was 
either  her  agent  or  a  contractor  to 
build  the  house,  and  in  either  case  the 
statute  gives  the  plasterer  a  right  to  a 
mechanics' lien,  by  recording  the  proper 
notice.     Thompson  v.  Shepard,  85  Ind. 
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3.  Wheaton  v.  Trimble,  145  Mass. 
345.  See  Price  v.  Seydel,46  Iowa  5g6; 
Nelson  v.  Cover,  47  Iowa  250. 

iSC.o£L.-s 


The  agency  of  the  husband  to  contract 
for  lumber  on  the  part  of  the- wife  uill 
not  be  presumed  from  the  marital  rela- 
tion alone,  nor  from  the  fact  that  the 
lumber  was  used  by  the  husband  in  the 
erection  of  a  house  upon  land  of  the 
wife.  Miller  v.  Hollingsworth,  33 
Iowa  224. 

4.  Higgins  r.  Ferguson,  14  111.  269. 
See  Welch  v.  Sherver,  93  III.  64;  Roth- 
gerber  v.  Dupuy,  64  111.  452. 

If  the  holder  of  the  legal  title  to  land 
stands  \iy  and  sees  a  contract  made  by 
the  party  in  possession  for  work  upon 
the  same  by  a  mechanic  without  dis- 
closing his  title  or  claim,  he  will  be  es- 
topped from  setting  up  his  legal  title  to 
defeat  the  lien  of  the  mechanic.  Don- 
aldson V.  Holmes,  23  111.  85. 

Where  plaintiff  furnished  materials 
for  a  building  erected  by  defendants 
under  a  contract  by  them  jointly  entered 
into  with  him,  the  title  to  the  land'upon 
which  it  was  built  being  then  in  a  third 
party,  and  before  the  completion  of  the 
building  one  of  the  defendants  trans- 
ferred his  interest  to  the  others,  and  the 
title  to  the  lot  was  thereupon  conveyed 
to  the  latter, — the  plaintiff  was  entitled 
to  enforce  a  lien  for  the  amount  of  his 
claim  against  the  building  and  lot,  and 
the  defendants  were  estopped  to  deny 
title  and  ownership  therein.  Colman 
V.  Goodnow,  36  Minn.  9. 

5.  McLaughlin  v.  Reinhart,  54  Me.. 
71;    Frost   V.    Ilsley,  54   Me.  345,  351; 
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purely  statutory  lien.^  And  the  statutes  usually  presupposed  a 
contract,  express  or  implied,  for  labor  or  material  to  be  done  or 
furnished,  which  existing,  the  law  affixes  a  lien  to  secure  the  pay- 
ment of  the  mechanic  or  material-man,  for  what  is  done  and 
furnished.''*  In  other  States,  if  work  be  done  or  materials  fur- 
nished, without  a  contract  that  they  s,hall  be  put  to  the  particular 
use  of  erecting,  altering,  or  repairing  a  craft  or  building,  no  lien 
can  be  asserted  on  the  building  or  vessel  in  which  they  may  be 
placed.* 


Eliler's  Admr.  v.  Elder,  51  Miss.  495; 
Miner  v.  Moore,  53  Tex.  224;  Gaty  v. 
Casey,  15  111.  189;  Hazard  Pow.  Co.  t;. 
Loomis,  2  Disney  (Ohio)  544;  Oilman 
V.  Gard,  29  Ind.  291 ;  Holmes  v.  Shands, 

26  Miss.  639;  27  Miss.  40;  Neilson  v. 
Iowa  E.  R.  Co.,  51  Iowa  184;  Wheeler 
V.  Hall,  41  Wis.  447;  Barnes  v.  Thomp- 
son, 2  Swan.  (Tenn.)  313;  Alley  v. 
Lanier,  i  Coldw.  (Tenn.)  540;  Pierce 
■V.  Sweet,  33  Pa.  St.  151. 

1.  Barnard  v.  McKenzie,  4  Colo.  251; 
McCay's  Appeal,  37  Pa.  St.  125;  So- 
dini  V.  Winter,  32  Md.  130;  Freeman 
■V.  Cram,  3  N.  Y.  305;  McLaughlin  v. 
Reinhart,  .54  Md.  71;  Childs  v.  Ander- 
son, 128  Mass.  108;  Frost  v.  Ilsley,  54 
Me.  345,  351;  Copeland  v.  Kehoe,  67 
Ala.  394;  Ehler's  Admr.  v.  Elder,  51 
Miss.  495;  Dinkins  v.  Bowers,  49  Miss. 
219;  Chambersburgh  Woolen  Mfg.  Co. 
V.  Hazelet,  3  Brewst.  (Pa.)  98. 

2.  McLaughlin  v.  Reinhart,  54  Md. 
71;  Sodini  v.  Winter,  32  Md.  130; 
Tritch  V.  Morton,  10  Colo.  337;  Leddo 
V.  Hughes,  11;  111.41;  Roach  v.  Chapin, 

27  111.  194;  Bruce  v.  Berg,  8  Mo.  App. 
204;  Willison  V.  Douglass,  66  Md.  99; 
Foerder  t>.  Wesner,  56  Iowa  1157. 

In  Illinois,  in  a  proceeding  for  a  me- 
chanics' lien  the  law  implies  a  contract 
to  pay  for  the  work  when  it  shall  be 
done,  if  other  terms  are  not  specified. 
Claycomb  v.  Cecil,  27  111.  497.  See 
Austin  V.  Wohler,  5  111.  App.  300. 

In  Kansas,  where  a  person  furnishes 
building  material  with  the  knowledge 
that  it  is  to  be  used  in  the  construction 
of  a  particular  building,  and  sells  it  for 
that  purpose;  held,  that  he  may  pro- 
cure a  mechanics'  lien  on  such  building, 
without  any  more  definite  or  specific 
contract  or  agreement  that  the  building 
material  shall  be  used  in  the  construc- 
tion of  such  building.  Sturges  v. 
Green;  27  Kan.  235. 

In  Mississippi,  \(  without  any  special 
contract  a  party  receive  the  labor  or 
materials  of  another  about  his  building, 
he  is  responsible  to  that  person,  and  the 


statute  gives  the  right  of  lien  in  his 
favor.  Holmes  v.  Shands,  26  Miss. 
639.  See  Harrison  v.  Breiden,  8  Miss. 
670. 

In  Maryland,  the  mechanics'  lien 
law  of  Maryland  contemplates  a  con- 
tract of  purchase  between  the  material- 
man and  the  contractor;  and,  while 
there  is  no  contract,  express  or  implied, 
between  the  former  and  the  owner,  yet 
the  law  provides  a  lien  upon  the  build- 
ing as  a  security  for  the  material-man, 
in  case  the  contractor  fails  to  pay  for 
the  materials;  and  this  does  not  affect 
the  liability  of  the  contractor  on  his 
contract  of  purchase.  Sodini  v.  Win- 
ter, 52  Md.  130. 

3.  Choteau  v.  Thompson,  2  Ohio  St. 
114;  Hatch  V.  Coleman,  29  Barb.  (N. 
Y.)  201;  Willard  v.  Magoon,  30  Mich. 
273;  Clark  V.  Raymond,  27  Mich. 
456;  Wagar  v.  Briscoe,  38  Mich. 
587;  Williams  v.  Uncompahgre  Canal 
Co.  (Colo.),  22  Pac.  Rep.  806;  Merchant 
V.  Perez,  11  Tex.  20;  Rogers  v.  Phillips, 
8  Ark.  366;  s.  c,  47  Am.  Dec.  727;  Ben- 
nett V.  Shackford,  11  Allen  (Mass.) 
444;  Daniel  v.  Weaver,  5  Lea  (Tenn.) 
392;  Taylor  v.  Huck,  65  Tex.  238;  Dye 
V.  Forbes,  34  Minn.  13;  Sly  v.  Pattee, 
58  N.  H.  102;  Sanderson  v.  Taft,  6 
Gray  (Mass.)  533;  Parker  v.  Anthony, 
4  Gray  (Mass.)  289;  Muldoon  v.  Pitt, 
54  N.  Y.  269;  Spaulding  v.  Thompson 
etc.,  27  Conn.  573. 

A  contract  to  "do,  perform  and  ex- 
pend labor  in  the  erection,  alteration 
and  repair"  of  a  house  at  a  certain  rate 
by  the  day,  is  too  indefinite  to  support  a 
lien  under  Mass.  St.  1852,  ch.  343,  §  i,  for 
the  labor  of  the  contractor  and  his  work- 
men, and  if  thus  alleged  in  the  petition, 
cannot  be  shown  to  have  been  more 
specific.  Wilder  v.  French,  9  Gray 
(Mass.)  393. 

Where  a  sealed  written  contract  to 
erect  a  building  for  another  was  made 
with  one  who  had  no  interest  in  land, 
the  law  will  not  imply  that  the  real 
owner  contracted  to  pay  the  builder,  al- 
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statutes. 


1.  Statutes. — In  Alabama,  Arizona,  California,  Delaware,  Florida, 
Georgia,  Idaho,  Indiana,  lowa,^  Louisiana,**  Maine,  Mississippi,^ 
Missouri,*  New  York,^  Nevada,  New  Mexico,  Ohio,®  Ore- 
gon, Rhode  Island,  South  Carolina,  Texas,'  Virginia,  Vermont, 
Washington  and  West  Virginia,  the  materials  or  labor  must  in  the 
case  of  principal  contractors  have  been  furnished  by  virtue  of 
agreement  with  or  consent  of  the  owner  of  the  building.^  And 
in  New  York,  New  Jersey,  Indiana,  Michigan,  Kansas,  Arkansas, 
Colorado,  Florida,  Louisiana,  Virginia,  Tennessee,  and  Wyom- 
ing, the  contract   must  be  made  with  the  owner  of   the  land.^ 


though  such  contract  was  made  in  pur- 
suance of  a  fraudulent  scheme  between 
the  owner  and  the  one  who  contracted 
with  the  builder.  EUenwood  v.  Bur- 
gess, 144  Mass.  S34- 

In  Arkansas,  the  mechanics'  lien  act 
gives  no  lien  unless  the  materials  be 
furnished  or  labor  done  under  contract 
or  agreement.  Rogers  v.  Phillips,  8 
Ark.  366;  s.  c,  47  Am.  Dec.  519. 

In  lo-zva,  under  §§  2130  and  2136  of 
Miller's  Code,  a  right  to  a  lien  on  im- 
provements can  only  exist  by  contract 
with  the  owner  of  the  improvements. 
Lane  v.  Snow,  66  Iowa  544. 

In  Michigan,  the  statute  prescribes 
certain  contract  relations  and  in  pro- 
ceedings under  it  to  enforce  a  lien  the 
existence  and  terms  of  the  contract 
upon  which  the  alleged  lien  is  based 
must  be  distinctly  and  affirmatively 
proved.     Willard  v.  Magoon,  30  Mich. 

273- 

District  of  Columbia. — In  the  absence 
of  fraud,  a  mechanics'  lien  is  enforce- 
able, although  the  work  done  and  ma- 
terials furnished  are  not  according  to 
contract.  Beha  v.  Ottenberg,  6 
Mackey  (D.  C.)  348. 

1.  Lane  v.  Snow,  66  Iowa  544. 

2.  Kohn  V.  McHatton,  20  La.  An.  485. 

3.  Shotwell  V.  Kilgore,  26  Miss.  125. 
But  see  Holmes  v.  Shands,  26  Miss. 
639;    Harrison  v.  Breeden,  8  Miss.  670; 

Where  A  makes  a  contract  with  B 
to  build  a  house  on  his  premises,  and  B 
purchases  materials  of  C,  the  latter  has 
no  lien  on  the  property  of  A  for  the 
value  of  the  materials  sold  to  B. 
Holmes  v.  Shands,  26  Miss.  639. 

4.  Hause  v,  Thompson,  36  Mo.  450; 
Hause  v.  Carroll,  37  Mo.  578. 

5.  Under  N.Y.  Laws  1880,  ch.  143,  a 
contractor  or  subcontractor  cannot  es- 
tablish a  lien  for  work  performed  and 
material  furnished,  where  there  is  no 
contract  on  the  part  of  the  owner  or 
his  agent  for  the  work,  even  though  the 
work    performed     and    material     fur- 
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nished  is  within  the  knowledge  and  con- 
sent of  the  owner.  Zeigler  v.  Galvin, 
45  Hun  44. 

A  agreed  to  sell  land  to  B  and  to 
complete  buildings  on  the  land,  and  then 
contracted  with  C  to  complete  the  build- 
ings. C's  work  was  done  after  the  exe- 
cution of  the  conveyance  with  A  to  B, 
although  A's  contract  with  C  was  made 
before.  Held,  that  C's  contract  was  not 
with  the  "owner"  and  that  he  could  not 
enforce  a  lien.  Smullen  v.  Hall,  13 
Daly  (N.  Y.)  392. 

But  in  Otis  v.  Dodd,  90  N.  Y.  336, 
it  was  held  under  the  mechanics'  lien 
law  for  this  State,  excepting  certain 
counties  (ch.  489;  Laws  of  1873,  as 
amended  by  ch.  233,  Laws  of  1875), 
that  the  simple  consent  of  the  owner  of 
real  estate  to  the  making  of  any  erec- 
tions or  improvements  thereon,  is  suffi- 
cient to  give  one  performing  labor  or 
furnishing  materials  therefor,  and  who 
has  filed  the  prescribed  notice,  a  lien 
upon  the  land;  it  is  not  essential  that 
the  owner  himself  should  have  con- 
tracted for  the  erections  or  improve- 
ments. 

6.  Choteau  v.  Thompson,  2  Ohio 
St.  114. 

7.  Merchant  v.  Perez,  11  Tex.  20. 

8.  Stimp.  Am.  Stat.  L.,  §  1964;  Gar- 
nett  V.  Berry,  3  Mo.  App.  197. 

One  H,  who  had  contracted  with  de- 
fendant to  build  the  latter  a  house,  ap- 
plied to  plaintiff  to  furnish  materials 
and  do  work  on  the  house,  but 
afterwards,  and  before  plaintiff  had 
done  any  work  or  furnished  any  ma- 
terials, defendant  promised  to  pay  him 
for  the  work  and  materials  he  might  do 
or  furnish;  and  the  work  and  materials 
for  which  a  lien  is  claimed  were  done 
and  furnished  on  the  faith  of  such 
promise.  Held,  that  defendant  is  abso- 
lutely bound,  as  an  original  promisor, 
to  pay  plaintiff  therefor.  Wilier  v. 
Bergenthal,  50  Wis.  474. 

9.  See    Stimp.    Am.    Stat.,   §   1964; 
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In  some  States  it  may  also  be  made  with  the  person  in  possession 
of  the  land.^ 

In  cases  where  the  contract  on  which  a  lien  exists  was  not 
made  with  the  owner,  the  owner  may  retain  the  sum  due  on  it 
and  pay  the  original  contractor  only  the  difference.^  In  some 
States  the  owner  is  allowed  payments  made  in  good  faith  to  the 
original  contractor  before  notice  of  subordinate   liens.^     But  in 


Clark  V.  Raymond,  27  Mich.  456;  Wil- 
lard  V.  Magoon,  30  Mich.  273;  Wagar 
■V.  Briscoe,  38  Mich.  587;  Rogers  v. 
Phillips,  8  Ark.  366;  s.  c,  47  Am.  Dec. 
727;  New  York  Stat.  1880,  486,  i;  New 
Jersey  Stat.  Mech.  Liens  8;  Woodward 
V.  American  Exposition  R.  Co.,  39  La. 
An.  566. 

A  "contracted  with  B  to  huild  a  house 
on  land  of  C.  The  house  was  built 
without  written  consent  of  C,  though 
he  furnished  the  money.  A  occupied 
the  land,  and  the  house  was  built  for 
his  use.  and  he  superintended  its  con- 
struction.' The  mechanics  filed  their 
lien  and  commenced  suit  thereon 
against  A  and  B,  but  did  not  make  C  a 
party.  Held^  that  the  lien  could  not  be 
enforced  against  land  or  building. 
Babbitt  x\  Condon,  27  N.  J.  L.  154. 

1.  Stimp.  Am.  Sts.,  ^  1964;  Gas- 
kill  V.  Davis,  63  Ga.  645. 

A  building  contract  made  Avith  one  in 
possession  of  land  under  a  contract  to 
purchase,  may  be  a  contract  with  the 
owner  within  the  meaning  of  the  me- 
chanics'lien  law;  and  where  the  con- 
tract to  purchase  is  not  carried  out,  a 
lien  against  the  building  may  be  estab- 
lished, and  the  mechanic  may  obtain  a 
judgment  under  which  the  building 
may  be  sold,  with  a  right  of  removal. 
Judd  V.  Duncan,  9  Mo.  App.  417. 

Where  the  mechanic  contracted  to  do 
the  work  with  the  occupant  of  the 
premises  in  possession  thereof  and  con- 
trolling the  same,  and  did  the  work  for 
him  and  recorded  his  lien  on  the  house 
as  the  house  and  premises  of  the  party 
in  possession  who  contracted  with  him, 
the  said  lien,  so  far  as  it  operated  on  the 
improvement  made  by  said  mechanic, 
was  not  lost  because  the  occupant  did 
not  have  the  absolute  title  to  the  prem- 
ises, but  attached  to  the  improvement 
so  made  without  regard  to  the  title,  un- 
der said  section  in  said  code,  which  at 
the  date  of  the  lien  was  the  law.  Gas- 
kill  V.  Davis,  63  Ga.  645. 

2.  Ala.  3457;  Ark.  4405;  Ariz.  1885, 
93,  6;  Cal.  11193,  1885,  152;  Col.  2145; 
Dak.  825,  C.  Civ.  P.  6,c;8  and  660;  Del. 
V.  16,  145,  i;  Ga.  1979;  Ida.  Civ.  C.  816; 


111.  82,  34;  Iowa  1934;  Ind.  18S3,  11:;,  9; 
Kan.  80,  631;  Ky.  70,  5;  La.  2879;  Md. 
67,  6,  13;  Mon.  G.  L.  823;  Mo.  3191; 
Mich.  1885,  216,  3;  Miss.  1381;  Neb. 
1881;,  62,  2;  Nev.  11193;  N.  M.  IS30;  N. 
Y.  1865,  778,  18;  1864,  366,  2;  1880,  143, 
2,486,  2;  1882,  410,  1S08;  N.J.  1882,410, 
1808,  3;  Pa.  Mech.  L.  35;  N.  Car.  1802; 
Ohio  3193-4,  3201,  3204;  Oreg.  1885, 
ii;2;  Utah  C.  Civ.  P.  1067;  Va.  115,  6 
and  8;  W.  Va.  1882,  64,  5;  Wy.,  p.  460, 
§  2;  1877,  p.  81,  §  ig;  Wis.  1885,  312. 

.3.  Stim.  Am.  Stat,  §  1970;  Va.  115, 
5;  18S4,  456;  Ark.  4075.  See  Childers 
V.  Greenville,  69  Ala.  103;  Gciger  v. 
Hussey,  63  Ala.  338;  Blythe  v.  Poult- 
ney,  31  Cal.  233;  Knowles  v.  Joost,  13 
Cal.  620;  McAlpin  v.  Duncan,  16  Cal. 
127;  Dore  V.  Sellers,  27  Cal.  588;  Davis 
V.  Livingston,  29  Cal.  283;  Henley  v. 
Wadsworth,  38  Cal.  3^b;  Renton  v. 
Conley,  49  Cal.  185;  Wells  v.  Cahn,  51 
Cal.  423;  Dingley  v.  Greene,  54  Cal. 
333;  Meigs  V.  Bruntsch,  54  Cal.  601; 
Rosenkranz  v.  Wagner,  62  Cal.  ii;i; 
Whittier  v.  Hollister,  64  Cal.  2S3; 
O'Donnell  v.  Kramer,  65  Cal.  353;  Wil- 
son V.  Barnard,  67  Cal.  422;  Spaulding 
V.  Thompson  etc.  Soc,  27  Conn.  573; 
Rivers  v.  Mulholland,  62  Miss.  766; 
Crane  w.  Genin,  60  N.  Y.  127;  Thomp- 
son V.  Yates,  28  How.  (N.  Y.)  Pr.  142; 
Griswold  -v.  Wright,  69  Wis.  i ;  Fay  v. 
Orison,  60  Iowa  136;  Nash  f.  Chicago 
etc.  R.  Co.,  62  Iowa  49;  12  Am.  &  Eng. 
R.  Cas.  261;  Roland  v.  Centerville  etc. 
R.  Co.,  6i  Iowa  380;  Lumbard  v.  Syra- 
cuse etc.  R.  Co.,  64  Barb.  (N.  Y.)  609; 
Colter  V.  Frese,  45  Ind.  96;  Andis  v. 
Davis,  63  Ind.  17. 

New  York  City. — Under  the  Mechan- 
ics' Lien  Law  for  the  citj'  of  New 
York  (ch.  379,  Laws  of  1875)  a  subcon- 
tractor or  material-man  can  acquire  a 
lien  only  to  the  extent  of  the  sum  due 
from  the  owner  to  the  contractor  at  the 
time  of  filing  the  lien.  Gibson  v. 
Lenane,  94  N.  Y.  183. 

If  the  owner  has  prior  to  that  time 
at  the  requestofthe  contractor  assumed 
an  obligation  to  pa^'  another  subcon- 
tractor or  material-man  to  the  extent  of 
such  obligation,  it  constitutes  a  pay- 
68 
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others  he  cannot  pay  except  at  his  own  risk,  until  the  time  for 
notice  has  expired. i  And  the  contractor  cannot  sue  during  such 
time.^ 

2.  Contracts  by  Owner's  Agent  or  Kepresentative. — The  statutes 
expressly  provide  in  many  of  the  States  that  the  owner's  agent, ^  or 
his  trustee,*  his  contractor  or  his  subcontractor,*   his  lessee,®  his 


ment.  Where,  therefore,  the  owner 
has  prior  to  the  filing  of  a  lien  accepted 
orders  .  drawn  upon  him  by  the  con- 
tractor, in  favor  of  other  subcontractors 
or  material-men,  and  the  contractor  has 
thereupon  receipted  as  for  so  much  pay- 
ment, to  the  full  amount  of  his  remain- 
ing liability  upon  the  contract,  no  lien  is 
acquired.  So  also  if  the  liability  of  the 
owner  is  assumed  at  his  request  and  for 
his  benefit  by  a  third  person,  and  this 
is  accepted  as  payment  by  the  con- 
tra,ctor,  so  far  as  subsequent  liens  are 
concerned,  it  is  payment.  Gibson  ^<. 
Lenane,  94  N.  Y.   183. 

In  California,  Illinois,  Louisiana, 
Ohio  and  New  York,  if  the  head  con- 
tractor is  paid  in  advance  by  collusion 
the  owner  is  liable  to  subcontractors, 
laborers,  etc.,  to  the  extent  of  such  pay- 
ment. 

What  Constitutes  Payments. — An  oral 
undertaking  of  the  owner  that  he  will 
pay  certain  debts  of  the  contractor, 
does  not  constitute  a  payment  for  which 
he  must  be  allowed,  under  a  statute  pro- 
vision that  the  owner  of  the  building 
shall  be  allowed,  in  settling  the  liens  of 
subcontractors,  whatever  payments  he 
has  made  in  good  faith  to  the  contrac- 
tor; even  though,  after  notice  of  the 
subcontractor's  lien,  he  has  actually  paid 
the  debts  as  promised.  Gridley  v.  Sum- 
ner, 43  Conn.  14. 

1.  Stimp.  Am.  Stat,  §  1970,  Kansas, 
Nebraska.  See  Norfolk  &  W.  R.  Co. 
V.  Howison,  81  Va.  125;  Quinlan  v. 
Russell,  94  N.  Y.  350. 

Moneys  paid  by  owner  in  procuring 
materials  to  complete  the  building  when 
the  contractor  fails  to  perform  his  con- 
tract, are  not  paj'ments  to  the  contractor 
such  as  will  render  the  owner  liable  to 
a  material  man.  R'odbourn  v.  Seneca 
Lake  Grape  etc.  Co.,  67  N.  Y.  215. 

In  an  action  by  D,  a  mechanic,  to  en- 
force a  lien  for  labor  on  A's  building, 
an  answer  that  before  the  recording  of 
the  notice  of  the  lien,  A  had  paid  M, 
the  contractor,  in  full,  that  D  could 
then  have  collected  his  claim  of  M,  and 
that  afterwards  D  had  assisted  M  to 
dispose  of  his  property  subject  to  ex- 
ecution, with  intent  to  defraud  A,  well 


knowing  of  such  pa3'ment.  Held,  to  be 
insufficient,  D's  right  to  a  lien  being 
statutory.  Andis  v.  Davis,  63  Ind.  17. 
In  California,  sums  paid  the  con- 
tractor before  abandonment  of  the  work 
cannot  defeat  the  lien  of  a  subcontrac- 
ter  unless  it  was  due  when  paid.  Quale 
V.  Moon,  48  Cal.  478,  479. 

2.  Stimp.  Am.  Stat.  L.,  fj  1970. 

3.  Stimp.  Am.  Stat.,  §  1964;  Meilson 
V.  Iowa  Eastern  R.  Co.,  51  Iowa  184; 
Moore  v.  Jackson,  49  Cal.  109;  Wood- 
ward V.  American  Exposition  R.  Co., 
39  La.  An.  566;  Alley  v.  Lanier,  i 
Coldw.  (Tenn.)  540;  Great  Western 
Mfg.  Co.  V.  Hunter,  15  Xeb.  32;  Leddo 
V.  Hughes.  15  111.  41;  Claycorab  v. 
Cecil,  27  111.  497;  Barnes  v.  Thompson, 
2  Swan  (Tenn.)  313;  Baxter  v.  Hutch- 
ings,  49  111.  116;  Owens  v.  Northrup, 
30  Wis.  4S2;  McDonnell  v.  Dodge,  10 
Wis.  106;  Cornell  v.  Barney,  94  N.  Y. 
394;  Copeland  v.  Kehoe,  67  Ala.  594; 
Scales  V.  Paine,  13  Neb.  521;  Hall  v. 
Parker,  94  Pa.  St.  109.  See  Agents, 
infra. 

4.  Arkansas,  Alabama,  Dakota,  Iowa, 
Kansas,  Nevada,  Missouri,  Texas, 
Wyoming.  Board  of  Education  v. 
Greenbaum,  39  111.  609;  Greenough  v. 
Nichols,  30  Vt.  768;  Gortemiller  v. 
Rosengarn,  103  Ind.  414.  See  Trus- 
tees,  iifra. 

6.  New  York  1882,  119;  California, 
Arkansas,  Iowa,  Dakota,  Alabama, 
Arizona,  Missouri,  Nevada,  Oregon, 
Texas,  New  Mexico,  Washington, 
Wyoming.  See  Geiger  v.  Hussey,  63 
Ala.  338;  Childers  v.  Greenville,  69 
Ala.  103;  Whittieri).  Hollister,  64  Cal. 
2S3;  Graf  u.  Cunningham,  109  N.  Y. 
369;  Hunter  v.  Truckee  Lodge,  14  Nev. 
24;  Woodward  v.  American  Exposition 
R.  Co.,  39  La.  An.  566. 

Under  the  provisions  of  the  me- 
chanics' lien  law,  the  contractor  has  the 
power  to  bind  the  building  by  his  acts, 
although  he  may  have  no  authority  to 
bind  the  owner,  personally.  Morrison 
V.  Hancock,  40  Mo.  561. 

6.  Young  V.  Wilson,  44  N.  J.  L.  157; 
Strong   V.   Van   Deursen,  23   N.  J.  Eq. 
369;  Muldoon    t'.   Pitt,   54  N.  Y.  269; 
Boteler  v.  Espen,  99  Pa.  St.  313. 
69 
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wife  or  her  husband,^  his  architect  or  builder  may  subject  his 
property  to  a  mechanics'  Hen  by  contract  for  labor  done  and 
materials  furnished.** 

3.  Sufficiency  of  Contract. — The  contract  should  specify  some 
lot  or  building  on  which  the  work  is  to  be  done.^  And  where 
labor  and  materials  are  furnished  and  used  under  an  entire  con- 
tract the  contract  should  contain  stipulations  for  a  separate  price 


1.  Bliss  V.  Patten,  5  R.  I.  376.  380; 
Finley's  Appeal,  67  Pa.  St.  453;  Berry 
V.  Weisse,  3  E.  D.  Smith  (N.  Y.)  662; 
Fetter  v.  Wilson,  12  B.  Mon.  (Ky.i  90; 
Cameron  v.  McCullough,  11  R.  I.  173; 
Johnson  v.  Parker,  27  N.J.  L.  239. 

2.  Stimp.  Am.  Stat.  Law,  §  1964. 

3.  Hammond  v.  Wells,  45  Mich.  11; 
Bottoml}'  V.  Grace  Church,  1  Cal.  90; 
Houghton  V.  Blake,  1;  Cal.  240;  Holms 
V.  Richet,  56  Cal.  367;  Hill  v.  Elliott, 
16  S.  &  R.  (Pa.)  56;  Hill  V.  Sloan,  59 
Ind.  186;  Miller  v.  Roseboom,  59  Ind. 
345;  Hill  V.  Braden,  54  Ind.  72.  See 
Croskey  v.  Coryell,  2  Whart.  (Pa.) 
223;  Talbott  V.  Goddard,  55  Ind.  496; 
City  of  Crawfordsville  v.  Brundage,  57 
Ind.  262;  Crawfordsville  v.  Lockhait, 
58  Ind.  477;   Hill  V.  Ryan,  54  Ind.  118. 

It  is  not  enough  that  they  were  used 
in  its  construction.  Bottomly  v.  Grace 
Church,  2  Cal.  90;  Houghton  v.  Bleake, 
5  Cal.  240;  Holms  v.  Richet,  56  Cal. 

307- 

A  contract  to  furnish  materials  for  a 
mill  at  Marseilles,  if  it  does  not  appear 
that  the  defendant  has  more  than  one 
mill  at  that  place,  will  be  a  sufficiently 
definite  description  of  property  to  en  ■ 
able  the  creation  of  a  mechanics'  lien. 
Strawn  v.  Cogswell,  28  111.  457. 

If  it  appears  that  materials  furnished 
were  used  in  the  erection  of  the  build- 
ing on  which  a  lien  is  claimed,  it  is 
reasonable  to  infer  that  they  were  so 
intended  to  be  used  when  the  contract 
was  made,  unless  it  otherwise  appears 
that  they  were  contracted  for  to  be  used 
elsewhere.  Power  v.  McCord,  36  111. 
214;   Martin  v.  Eversal,  36  111.  223. 

In  Montandon  v.  Deas,  14  Ala.  33,  it 
was  held  not  necessar}'  to  the  creation 
of  the  lien  that  the  land  should  be  de- 
scribed in  the  building  contract,  upon 
which  the  building  is  to  be  erected. 

Furnishing  Material  Upon  Open  Ac- 
count.— Where  lumber  is  furnished  up- 
on an  open  general  account,  reference 
must  be  made  of  its  being  put  into  some 
particular  building.  Hill  v.  Bishop,  25 
111.349;  Crokey  i;.  Corey,  48  111.  442; 
Fuller  V.  Nickerson,69  Me.  228;  Rogers 


V.  Currier,  13  Gray  (Mass.)  129;  .Weaver 
V.  Sells,  10  Kan.  458;  Chapin  v.  Persse 
etc.  Paper  Works,  30  Conn.  461.  But 
see  Mehan  v.  Thompson,  71  Me.  492; 
Esslinger  v.  Huebner,  22  Wis.  632. 

As  between  the  material  man  and  the 
owner  of  the  building,  the  former  has  a 
lien  for  materials  sold  to  the  latter  with 
the  understanding  that  they  were  to  be 
used  in  erecting  the  building,  although 
the  latter  made  a  different  disposition 
of  them  and  procured  materials  for  the 
building  elsewhere.  Esslinger  v.  Hueb- 
ner, 22  Wis.  632. 

Where  a  vendor  sells  luinber  on  credit 
without  any  reference  to  what  shall  be 
done  with  it,  and  the  vendee  afterwards 
uses  the  lumber  in  constructing  a  build- 
ing on  land  belonging  to  himself,  the 
vendor  has  no  lien  on  the  said  land  and 
building  for  the  purchase  monej'  which 
will  be  prior  to  the  lien  of  a  subsequent 
mortgage,  nor  in  fact  has  he  any  lien. 
In  order  for  a  vendor  to  obtain  a  lien 
in  such  a  case  he  should  sell  and  furnish 
the  lumber  with  the  intention  and  un- 
derstanding that  it  should  be  used  in 
constructing  the  building.  Weaver  v. 
Sells,  10  Kan.  609,  610;  affirmed  in  De- 
lahay  v.  Goldie,  17  Kan.  263,  265. 

A  contract  to  build  a  house  at  a  cer- 
tain price  by  the  day,  employing  such 
help  as  the  contractor  may  deem  neces- 
sary, and  at  such  prices  as  he  may  deem 
reasonable  and  proper,  is  too  indefinite 
to  give  him  or  workmen  employed  bj' 
him  a  lien  under  Stat.  1851,  c  h.  343,  for 
labor  performed  under  the  contract. 
Sanderson  v.  Taft,  6  Gray  (Mass.)  533. 

Where  the  evidence  shows  that  the 
materials  for  which  a  lien  is  claimed 
were  contracted  for  for  the  purpose  of 
being  used  in  a  building  in  process  of 
erection  on  the  land  sought  to  be  sub- 
jected to  a  lien  and  were  so  used,  that 
will  suffice  although  the  contractor  for 
such  materials  did  not  describe  the  lot 
of  ground  upon  which  they  were  to  be 
placed.  And  if  it  only  appears  that 
the  materials  were  used  in  such  build- 
ing, that  will  warrant  the  jury  in  infer- 
ring that  they  were  purchased  for  that 
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for  each.*  The  contract  need  not  necessarily  prescribe  the  time 
within  which  the  worl<  is  to  be  completed,  or  within  which  the 
money  is  to  be  paid  for  the  work  done,  or  materials  furnished.^ 
A  lien  for  materials  furnished  under  a  single  contract  for  build- 
ings on  two  or  more  contiguous  lots  owned  by  the  same  person 
attaches  to  all  the  lots.^  So  the  owner  need  not  contract  with 
each  material-man,  to  enable  the  latter  to  acquire  a  lien.* 

To  entitle  a  mechanic  to  his  lien,  it  is  not  necessary  that  every 
item  furnished  should  be  contemplated  and  specifically  named  at 
the  time  of  making  the  contract,  although  they  must  be  furnished 
under  a  contract  with  the  owner  or  proprietor.  But  if  furnished, 
it  makes  no  difference  that  the  items  were  charged  from  time  to 
time  in  the  mechanics'  books  in  the  same  way  he  charged  other 
customers.^     So  the    several  contractors  for  doing  the  different 


purpose.     Power  v.  McCord,  36  111.  214; 
Martin  v.  Eversal,  36  111.  222. 

Where  Proposed  Building  Need  Not  be 
Specifically  Mentioned. — If  the  defend- 
ant purchased,  and  the  plaintifi's  sold 
him  lumber  for  the  purpose  of  building 
a  house,  and  no  particular  lot  or  tract 
of  land  was  designated  whereon  it  was 
to  be  located,  and  the  lumber  was  used 
in  a  house  afterwards  erected  b_v  the  de- 
fendant, the  plaintiffs'  right  to  a  lien 
would  be  as  perfect  as  if  it  had  been 
purchased  to  repair  a  house  especially 
and  definitely  pointed  out  and  named. 
Coats  V.  Shorey,  8  Iowa  416;  Monroe 
V.  West,  12  Iowa  iig. 

1.  Morrison  w.  Minot,  5  Allen  (Mass.) 
403;  Graves  v.  Bemis,  8  Allen  (Mass.) 

573- 

A  general  employment  of  a  carpenter 
by  a  contractor  to  work  in  getting  out 
finish  for  the  buildings  of  two  different 
persons  in  process  of  erection,  at  day's 
wages  to  be  afterwards  fixed,  is  a  suf- 
ficiently definite  contract  for  the  foun- 
dation of  a  mechanics'  lien,  under  the 
Gen.  Stats,  ch.  150.  b3'  the  carpenter  for 
the  labor  performed  on  the  finish  for 
one  of  the  buildings.  Wilson  v.  Sleeper, 
131  Mass.  177. 

2.  Clark  v.  Manning,  90  III.  380,  over- 
ruling Fish  V.  Stubbings,  65  III.  492; 
Powell  V.  Webber,  79  111.  134;  Burkhart 
V.  Reisig,  24  111.  529;  Senior  -v.  Breb- 
nor,  22  111.  252;  Reed  v.  Boyd,  84  111. 
66;  Younger  v.  Louks,  7  111.  App.  280. 
Compare  Beasley  v.  Webster,  64  111. 
458;   Fish  V.  Stubbings,  65  111.  492. 

In  Hardin  v.  Marble,  13  Bush  (Ky.) 
58,  it  was  held  that  if  the  contract  fixes 
a  time  for  payment  which  is  beyond 
the  time  limited  by  the  lien  law  for 
commencing  proceedings  to  foreclose 
the  lien  does  not  attach. 


In  Illinois,  under  a  statute  providing 
that  there  shall  not  be  a  mechanics'  lien 
if  the  time  of  payment  stipulated  for  in 
the  contract  is  beyond  a  year  from  the 
time  fixed  for  the  completion  of  the 
work,  the  fact  that  the  note  given  is  en- 
titled to  three  days'  grace  does  not  affect 
the  case  and  prevent  the  lien.  Paddock 
V.  Stout,  121  111.  571;  Stout  V.  Sower, 
22  111.  App.  65. 

3.  Lyon  v.  Logan,  68  Tex.  521;  Lax 
V.  Peterson  (Minn.),  44  N.  W.  Rep.  3. 

Under  the  Mass.  Pub.  Stat,  ch.  191, 
no  lien  can  be  maintained  on  several 
lots  of  land,  for  a  general  balance  of  an 
account  due  for  labor  performed,  under 
an  entire  contract,  partly  on  the  land 
described  in  the  petition,  and  partly  on 
other  land,  owned  by  the  same  person. 
Rice  V.  Nantasket  Co.,  140  Mass.  256. 

4.  Neeley  v.  Searight,  113  Ind.  316. 
6.  Jones  V.  Swan,  21  Iowa    181;  Mil- 

ner  v.  Norris,  13  Minn.  455;  Stockwell 
V.  Carpenter,  27  Iowa  119.  See  Wolf 
V.  Batchelder,  56  Pa.  St.  87. 

A  building  was  contracted  to  be  fin- 
ished on  September  ist.  and  stone  was 
furnished  on  open  account  by  the  sub- 
contractor from  time  to  time  from  May 
to  September  21st,  and  then,  after  an 
interval  of  four  months,  the  building 
being  apparently  complete,  stone  steps 
which  tlie  architect  had  refused  to  ac- 
cept were  by  the  subcontractor  replaced 
with  others,  which  constitute  the  last 
item  of  the  subcontractor's  account. 
Held,  that  this  item  was  sufficiently 
connected  with  the  others,  there  being 
evidence  tending  to  show  that  all  the 
items  were  furnished  under  one  con- 
tract, expressed  or  implied.  Bruce  v. 
Berg,  8  Mo,  App.  204. 

In  Illinois,  it  seems  that  a  definite 
time  must  be  fixed  in  the  contract  for 
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kinds  of  work  necessary  in  constructing  a  building,  although 
done  at  different  times,  have  a  concurrent  lien  upon  the  building, 
without  regard  to  the  date  of  registry  of  their  several  contracts.* 
If  specifications  are  referred  to  as  annexed  and  not  annexed,  the 
contract  and  lien  are  void.* 

4.  Contract  Need  Not  be  in  Writing. — It  is  not  necessary  that  an 
agreement  under  which  one  performs  labor  or  furnishes  materials 
in  erecting,  altering,  or  repairing  a  building,  should  be  in  writing, 
in  order  to  entitle  him  to  a  lien.^  Unless  expressly  required  by 
statute  the  contract  with  the  owner  or  his  agent  need  not  be 
either  by  express  agreement  or  in  writing  but  may  be  oral  or 
implied.* 


furnishing  tlie  materials.  Coburn  v. 
Tyler,  41   111.  354. 

In  Missouri,  the  lien  law  contera 
plates  running  accounts  for  materials 
furnished,  and  one  may  have  a  lien  for 
materials  furnished  under  an  implied 
contract.  Bruce  v.  Berg,  8  Mo.  App. 
204. 

In  Pennsylxm7iia,  where  materials 
are  furnished  in  the  erection  of  a  build- 
ing, as  ordered  by  the  owner  or  con- 
tractor from  time  to  time  in  the  ordi- 
nary progress  of  the  work,  the  Pennsyl- 
vania act  of  April  14th,  1855,  gives  to 
them  a  unity  as  if  furnished  under  a 
contract  for  the  whole.  Hofer's  App., 
116  Pa.  St.  360. 

1.  Jamison  t;.  Barelle,  20  La.  An.  452. 

2.  Worden  7;.  Hammond,  37  Cal.  61. 
They  may  be  incorporated  in  contract 

bj'  correct  reference  without  being 
signed.  Worden  v.  Hammond,  37  Cal. 
61. 

3.  Whitford  v.  Newell,  2  Allen 
(Mass.)  424;  Harrison  v.  Breeden,  8 
Miss.  670;  Busfield  v.  Wheeler,  14  Allen 
(Mass.)  139;  Barber  v.  Reynolds,  44 
Cal.  519,  t;32;  Coates  v.  Shorey,  8  Iowa 
416;  Butler  V.  Rivers,  4  R.  I.  38;  Berry 
■V.  Weisse,  2  E.  D.  Smith  (N.  Y.)  662; 
Landis  v.  Royer,  59  Pa.  St.  95;  Mer- 
chants etc.  Savings  Bank  v.  Dashiell,  25 
Gratt.  (Va.)  616.  Compare  Hammond 
V.  Wells,  45  Mich.  11. 

In  Texas,  for  the  purposes  of  regis- 
tration the  statute  divides  contracts,  out 
of  which  a  mechanics'  lien  arises  by 
law,  into  two  classes,  verbal  and  writ- 
ten.    Martin  v.  Roberts,  57  Tex.  564. 

A  contract  is  written  when  all  of  its 
terms  are  in  writing,  and  the  instrument 
is  orall3'  accepted  by  both  parties,  though 
signed  only  by  one.  Martin  v.  Roberts, 
57  Tex.  564. 

Construing  art.  16,  §    i;o,  of  the  con- 


and  2341,  R.  S.,  it  is  clear  that  in  order 
to  fix  a  mechanics'  lien  on  a  homestead 
the  contract  must  be  in  writing.  Huff 
V.  Clark,  59  Tex.  347. 

In  Louisiana,  Vne  builder  has  a  privi- 
lege on  the  building  which  he  may  have 
constructed,  but,  if  the  amount  is  over 
five  hundred  dollars,  the  agreement 
must  be  in  writing  to  preserve  the 
privilege  under  Civil  Code,  §  2746. 
Lacoste  v.  West,  19  La.  An.  446. 

In  Oregon,  where  there  is  no  written 
contract,  the  lien  attaches  only  where 
there  is  a  refusal  to  furnish  in  writing  a 
memorandum  of  the  terms  of  the  con- 
tract.    Tatum  V.  Cherr^',  12  Oreg.  135. 

In  California, 'where  there  is  no  con- 
tractor, material  men  or  mechanics  are 
entitled  to  liens  exceeding  two  hundred 
dollars  without  written  contract.  Bar- 
ber ■?'.  Reynolds,  33  Cal.  497. 

4.  LeddoT*.  Hughes.  15  111.  41;  Barnes 
T). Thompson,  2  Swan  (Tenn.)  313;  Neil- 
son  V.  Iowa  Eastern  R.  Co.,  51  Iowa 
184;  Alley  V.  Lanier,  i  Coldw.  (Tenn.) 
540;  Cla^'comb  v.  Cecil,  27  111.  497; 
Whilford  v.  Newell,  2  Allen  (Mass.) 
424;  Harrison  ti.  Breeden,  8  Miss.  670; 
Roach  V.  Chapin,  27  111.  194;  Otis  t>. 
Dodd,  90  N.  Y.  336;  Great  Western 
Mfg.  Co.  V.  Hunter,'  15  Neb.  32;  Will- 
iams V.  Uncompahgre  Canal  Co. 
(Colo.),  22  Pac.  Rep.  806. 

In  California,  material  men  and  me- 
chanics who  have  furnished  materials 
and  performed  labor  for  a  partj'  who 
proceeds  to  erect  a  building  without 
making  a  contract  with  anyone  for  the 
erection  of  the  same  are,  under  §  17  of 
the  lien  act,  entitled  to  their  liens  on 
the  building  without  making  a  written 
contract,  although  the  labor  done  or 
materials  furnished  exceed  $200  in  value. 
Barber  v.  Reynolds,  33  Cal.  497;  Bar- 
ber V.  Reynolds,  44  Cal.  519. 
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5.  Permission  by  Owner  to  Bnild. — If  one  accepts,  or  knowingly 
avails  himself  of  the  benefit  of  services  done  for  him  without  a 
contract  or  without  his  authority  or  request,  he  becomes  liable 
therefor;  and  a  fortiori  he  is  so  liable  where  the  services  are  pro- 
cured to  be  rendered  with  his  knowledge  and  consent. ^ 

6.  Special  Contract. — Where  there  is  a  special  contract  between 
a  mechanic  and  the  owner  or  builder  of  a  house  for  the  work 
which  the  former  is  to  do  in  constructing  the  house,  he  must  look 
to  his  contract  alone  for  his  security,  and  cannot  resort  to  the 
remedy  which  the  mechanics'  lien  law  provides.^ 

7.  Entire  Contracts. — A  lien  for  labor  furnished  under  an  entire 
contract  upon  several  buildings  owned  by  the  same  person  and 
situated  on  the  same  lot  attaches  upon  the  whole  estate  for  the 
whole  value  of  the  labor,  although  the  contracts  specifies  separate 
amounts  for  the  work  to  be  done  on  each  house.*     A  workman 


furnishing  materials  have  no  privilege 
when  their  claim  is  over  $500,  and  the 
agreement  has  not  been  reduced  to 
writing  and  registered  with  the  recorder 
of  mortgages.  McRae  v.  Creditors,  16 
La.  An.  305. 

1.  Wheeler  v.  Hall,  41  Wis.  447; 
Wheeler  v.  Scofield,  67  N.  Y.  311; 
Hackett  v.  Badeau,  63  N,  Y.  476;  Conk- 
lin  V.  Bauer,  62  N.  Y.  620;  Burkitt  v. 
Harper,  79  N.  Y.  273;  Schuyler  v. 
Hayward,  67  N.  Y.  253;  Galbreath  v. 
Davidson,  24  Ark.  490. 

Where  a  contractor  undertakes  to 
build  a  house  and  to  furnish  all  labor, 
materials,  etc.,  at  his  own  cost,  a  me- 
chanic employed  by  him  without  the 
owner's  consent  has,  for  his  labor,  no 
lien  on  the  building  erected.  Murray 
V.  Earle,  13  S.  Car.  87. 

A  party  who  had  been  employed  by 
a  contractor  to  do  certain  work  on  a 
building,  which  was  not  called  for  by 
the  contract  and  to  which  the  proprie- 
tor had  objected,  but  which  was  done 
hy  the  party  with  no  knowledge  of  such 
objection  or  of  the  terms  of  the  con- 
tract, had  no  lien  on  the  building  for 
the  work  so  done.  Spaulding  v.  Thomp- 
son etc.  Soc,  27  Conn.  573. 

Though,  under  a  valid  construction 
contract,  the  lien  of  one  furnishing  ma- 
terial to  a  subcontractor  might  not 
attach  until  notice  is  given  the  owner, 
under  a  contract  void  for  want  of  re- 
cord, the  material-man  being  deemed 
by  the  statute  to  have  contracted  with 
the  owner,  his  lien  relates  to  the  time 
of  furnishing  the  material,  and  is  not 
defeated  by  the  subsequent  filing  of  a 
declaration  of  homestead  on  the  prop- 
erty.    Davies-Henderson    Lumber  Co. 


V.   Gottschalk    (Cal.),    22    Pac.    Rep. 
860. 

2.  Haley  v.  Prosser,  8  W.  &  S.  (Pa.) 
133;  Hoat2  V.  Patterson,  5  W.  &  S. 
(Pa.)  537;  EUenwood  v.  Burgess,  144 
Mass.  534;  Beaslej'  v.   Webster,  64  111. 

458. 

3.  Worthley  v.  Emerson,  116  Mass. 
374;  Wall  t'.  Robinson,  115  Mass.  429; 
Edwards  v.  Edwards,  24  Ohio  St.  402; 
Batchelder  v.  Rand,  117  Mass.  176. 
See  McKelleget  v.  Eckhard,  4  Mo.  App. 
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Compare  Fitzgerald  v.  Thomas  ,  61 
Mo.  499;  Fitzpatrick  v.  Thomas,  61 
Mo.  515. 

Where  the  owner  of  two  contiguous 
town  lots  contracts  by  one  entire  con- 
tract for  the  erection  of  a  row  of 
houses  upon  them,  the  parties  will  be 
deemed  to  have  connected  and  treated 
the  whole  as  one  tract,  and  the  tract 
constitutes  one  ''lot,"  within  the  mean- 
ing of  Gen.  St.  iNIinn.  1878,  ch.  90,  §  i, 
giving  the  laborer  or  material  man  a 
lien  upon  a  house  and  the  "lot  of 
ground"  on  w^hich  such  house  is  erected. 
Lax  V.  Peterson  (Minn.),  44  N.  W. 
Rep.  3. 

In  Freeman  v.  Annent,  5  N.  Y.  Leg. 
Obs.  3S1,  it  was  held,  that  by  the  erec- 
tion of  several  houses,  under  one  con- 
tract, upon  distinct  lots,  the  contractor 
becomes  entitled  to  a  separate  lien  upon 
each  house. 

Grading  Eailroad. — Contract  to  grade 
a  section  of  railroad  for  a  fixed  sum, 
pavable  as  w^ork  progresses,  is  entire, 
and  but  one  lien  can  be  acquired  under 
it.  Cox  IK  Western  Pac.  R.  Co.,  44 
Cal.  iS;  Cox  v.  Western  Pac.  R.  Co., 
47  Cal.  87. 
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who  undertakes  to  perform  an  entire  contract  cannot  quit  wlien 
he  chooses,  without  cause  and  enforce  a  hen  for  such  portion  of 
the  work  as  he  may  have  performed,  nor  can  he  enforce  a  hen 
for  each  week's  wages.  He  has  no  power  to  split  up  an  entire 
demand  and  maintain  several  suits,  and  enforce  several  liens. ^ 

8.  Joint  Contract. — Where  two  persons  make  a  joint  contract  for 
the  erection  of  houses  upon  separate  lots,  owned  by  them, in  sev- 
eralty, a  mechanic  employed  by  the  contractor  may  obtain  a  lien 
for  his  work,  for  which  they  are  jointly  Hable.^  So  where*  a 
mechanic  furnishes  materials  for  the  erection  of  several  houses, 
under  a  contract  for  a  sum  in  gross,  he  is  entitled  to  be  paid  out 
of  all  or  any  of  them.^ 

9.  Contracts  with  Third  Persons. — Where  a  lien  is  given  for  labor  be- 
stowed and  materials  furnished,  for  the  construction  of  a  building, 
in  favor  of  those  who  contract  with  the  builder  or  owner,  no  lien 
attaches  in  favor  of  third  persons  who  contracted  with  him  who 
contracts  with  the  builder  or  owner.* 

10.  Continuous  Contracts. — If  the  work  and  materials  are  con- 
tinuous in  their  character,  the  contract  must  be  regarded  as  an 
entirety.^  To  determine  whether  a  contract  is  one  continuous 
contract  or  several  contracts  is  ordinarily  a  mixed  question  of 
law  and  fact.  Where  work  distinct  in  its  nature  is  performed 
at  different  times  it  will  be  presumed  to  have  been  performed 
under  distinct  engagements,  rather  than  under  one  Contract 
unless  the  intention  appears  to  have  been  otherwise.^ 

11.  Filing  of  Contract. — In  some  of  the  States  where  the  statutes 
require  the  contract  to  be  in  writing  it  must  also  be  recorded. '^ 

1.  Thomas  v.  Industrial  University,  tire  labor  or  materials  so  furnished. 
71  111.  310.  ?Iazard  Powder  Co.  v.  Loomis,  2   Dis- 

2.  Mandeville  w.  Reed,   13  Abb.   (N.     nej(Ohio)  544. 

Y.)  Pr.  173.  7.  Stim.  Am.  Sts.,  §   1964;  McClallan 

3.  Livingston  v.  Miller,  16  Abb.  Pr.  v.  Smith,  11  Cush.  (Mass.)  23S;  Huck  v. 
(N.  Y.)  371.  Gaylord,  50   Tex.    578;   Patshuisky    v. 

4.  Holmes  v.  Shands,  27  Miss.  40;  Krempkan,  26  Tex.  307;  Cameron  v. 
Kees  ri.  Kerney,  5  Md.  419;  Cochran -'.  Marshall,  65  Tex.  7;  Davies-Hender- 
Swann,  53  Ga.  39.  See  Sly  ii.  Pattee,  son  Lumber  Co.  w.  Gottschalk  (Cal.),  22 
58  N.  H.  102;  Van  Loan  v.  Heffner,  Pac.  Rep.  85o;  Pairo  v.  Bethell,  75  Va. 
30    La.  An,,  part  2,  1213.  825;  Martin    v,    Roberts,  57  Tex.    564. 

B.  Mellor  -y.  Valentine,  3   Colo.   255;  Compare    Roberts    v.     Hyde,     15  La. 

Holer's  Appeal,  116  Pa.  W.  360.  An.    51;     Kellogg  v.     Howes   (Cal.), 

6.  Paige  v.  Bettes,  17  Mo.  App.  366.  22  Pac.  R.  509. 

Where  a  builder  or  material  man  has  If  the  labor  performed  by  a  mechanic 

begun    to   furnish  work    or     materials  is  of  such   a  character  as  would  enable 

towards  the  erection  or  repair  of  a  build-  him  under  the  statute   to  establish  his 

ing,   without   any  agreement  as   to  the  lien  on  the  property  on  which  his  labor 

amount  of  material   or   duration  of  his  is    bestowed,  by    complying    with    the 

employment,  but  under  a  reasonable  ex-  statute,  he  may,  after  his  work   is  fin- 

pectation  that  further  work  or  material  ished,  by   contract  in   writing  between 

will  be  required  of  him  to  finish  the  un-  himself  and  the  owner  of  the  property, 

dertaking,   and    he   is   afterward  called  secure  the  statutory  lien  for  his  debt  by 

upon,  from  time  to  time,  to  furnish  the  having  his  contract  recorded.     Nor  will 

same  until  the  building  is  completed,  he  the  fact  that  the  payment  of  the  debt  is 

is  entitled    to  his  lien,  as  though  acting  by  the-terms   of   the   written    contract 

under  an  original   contract  for   the  en-  postponed  to  a  future  day,  impair  or  af- 
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Especially  does  it  seem  necessary  in  order  to  preserve  the  lien 
against  third  persons  for  work  and  labor  done  and  materials  fur- 
nished.' But  the  filing  of  such  contracts  must  be  between  parties 
who  in  verity,  and  not  in  form  merely,  hold  towards  each  other 
the  relation  of  contracting  parties.  It  must  be  a  real,  not  a  ficti- 
tious bargain.*  A  paper  filed  as  a  contract  may  serve  as  a  con- 
sent in  writing  of  the  legal  owner  to  erect  the  building,  when,  by 
its  terms,  the  expense  is  not  to  be  borne  by  the  licensee.^ 

12.  Contract  Need  Not  Stipulate  for  Lien. — To  entitle  the  me- 
chanic or  builder  to  a  lien  it  is  not  necessary  that  it  should  be  ex- 
pressly understood  that  the  artisan  is  to  have  a  lien  for  his  work 
and  materials.* 

13.  Contract  Need  Not  be  for  Payment  in  Money. — The  fact  that 
compensation  is  not  all  to  be  rendered  in  money  interposes  no 
obstacle  to  the  fastening  of  the  lien.^ 

14.  Contracts  Made  Out  of  the  State. — A  mechanics'  lien  will 
attach  under  the  statute,  although  the  contract  under  which  the 
materials  were  furnished  was  made  out  of  the  State.® 

15.  Contracts  Made  After  Commencement  of  Suit  to  Foreclose. — A 
contract  with  a  mechanic,  made  after  a  suit  for  foreclosure  was 
commenced,  is  subject  to  the  contingency  of  a  decree  ;  apd  such 


feet  the  lien.  Mundine  v.  Berwin,  62 
Tex.  341. 

Under  the  Rev.  Sts.  of  Massachu- 
setts, ch.  117,  concerning  the  lien  of  me- 
chanics, it  was  held  that  such  lien  at- 
tached, although  the  contract  referred 
to  in  the  statute  should  not  be  recorded 
until  after  the  death  of  the  owner  of 
the  land.  Foster,  Petitioner,  20  Pick. 
(Mass.)  542. 

Intention  Immaterial. — The  code 
gives  a  lien  when  the  building  contract 
is  recorded;  the  plaintiff  refused  to  pro- 
ceed unless  the  contract  was  recorded, 
whereupon  the  defendant  caused  this  to 
be  done,  but  without  being  aware  of  the 
legal  consequences  of  his  act,  and  with- 
out any  intent  to  give  a  lien.  Held, 
that  the  intent  was  immaterial,  and  that 
there  was  a  good  lien;  there  being  no 
pretence  of  fraud  or  misrepresenta- 
tion of  the  effect  of  the  record  by  the 
plaintiff.  laege  v.  Bossieux,  15  Gratt. 
(Va.)  S3. 

Filing  Specification  with  Contract. — 
When,  by  a  contract  to  build,  the 
builder  is  to  furnish  all  the  labor  and 
all  the  materials,  it  becomes  unneces- 
sary for  the  purposes  of  the  lien  law  to 
file  the  specifications  with  the  contract, 
though  referred  to  in  it  as  forming  part 
of  it.     Babbitt  v.  Condon,   27  N.   J.  L. 

154- 

1.  Kohn  V.  McHatton,  20  La  An. 
485;  Ayres  v.  Revere,  25  N.J.  L.  474. 


2.  Young    V.    Wilson,   44    N.   J.    L. 

I.S7- 

3.  Young  V.   Wilson,  44  N.J.  L.  T57. 

4.' Jones  v.  Swan,  21  Iowa  181;  Ha- 
ley V.  Prosser,  8  W.  &  S.  (Pa.)  133; 
Morris  Canal  Co.  v.  Rockaway  Man. 
Co.,  14  N.J.  Eq.  189;  Atkins  tJ.  Little, 
17  Minn.  342. 

5.  Barrows  v.  Baughman,  9  Mich. 
213;  McLaughlin  v.  Reinhart,  54  Md. 
71;  Dowdnej'  v.  McCuUom,  59  N.  Y. 
367;  HinchmantJ.  Lybrand,  14  S.  &  R. 
(Pa.)  32;  Campbell  v.  Scaife,  i  Phila. 
(Pa.)  187;  Haviland  v.  Pratt,  i  Phila. 
(Pa.)  364;  McCall  v.  Eastwick,  2  Miles 
(Phila.)  45;  Protection  Ins.  Co.  v. 
Hall,  15  B.  Mon.  (Ky.)  411. 

If  a  contractor  engages  to  construct 
a  building  in  consideration,  in  whole  or 
in  part,  of  a  debt  then  due  from  him  to 
the  employer,  or  of  a  sum  paid  him  by 
the  employer  upon  the  execution  of  the 
contract,  that  portion  of  the  contract 
price  represented  by  the  debt  or  the  ad- 
vance payment  can  not  become  a  lien 
upon  the  building.  Dore  v.  Sellers,  27 
Cal.  s88. 

6.  Gaty  V.  Casey,  15  111.  189;  St. 
Louis  Bridge  etc.  Co.  v.  Memphis  etc. 
R.  Co.,  72  Mo.  664;  Fagan  v.  Boyle  Ice 
Mach.  Co.,  65  Tex.  324. 

To  entitle  the  contractor  to  a  lien  for 

labor  furnished,  it  is  immaterial  where 

the  labor  is  performed,  if  it  finallj'  goes 

into  the  repairs   or  improvements  con- 
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decree  and  the  sale  thereunder  cut  off  all  rights  claimed  by  the 
mechanic.^ 

16.  Modification  of  Contract. — Where  a  builder's  contract  is 
changed  in  a  material  point,  without  authority,  after  its  execu- 
tion, but  a  subcontractor  is  not  prejudiced  in  any  way  by  such 
alteration,  his  right  to  a  mechanics'  lien  will  not  be  enlarged  on 
account  thereof.^  So  a  party  who,  with  notice  of  the  nature  and 
amount  of  a  contractor's  mechanics'  lien,  takes  a  conveyance  of 
the  property  subject  to  it,  cannot  be  affected  by  a  subsequent 
alteration  of  the  contractor's  contract.^ 

17.  Performance  of  Contract. — An  extension  of  the  time  within 
which  the  building  may  be  completed,  and  the  making  slight 
alterations  in  the  manner  of  its  execution,  will  not  abrogate  the 
contract  or  affect  the  lien,  the  parties  in  their  settlement  regard- 
ing the  contract  as  binding.*  When  a  party  gives  assent  to  an 
extension  of  time  for  the  completion  of  a  special  contract  the 
plaintiff  will  be  entitled  to  recover  only  the  rate  of  compensa- 
tion fixed  by  the  contract  where  there  is  no  intention  during  the 
progress  of  the  work  to  charge  a  different  rate  of  compensation. 
But  where  the  delay  is  caused  by  the  wilful  aits  or  omissions  of 
the  party  for  whom  the  work  is  done,  the  rule  that  the  Special 
contract  must  control  as  to  the  rate  of  compensation  no  longer 
prevails  and  the  party  is  entitled  to  recover  under  a  quantiim 
meruit.^     So  where  a  mechanic  discovers,  after  a  personal  exam- 

tracted   for.     Sweet  v.  James,  2    R.  I.  upon  the   premises  of  the    former,  the 

270.  work  to  be  completed   in  two   months. 

1.  Green  v.   Sprague,  120  111,  416.  G  leased    certain  other  premises  of  P, 

2.  Andrews  z".  Burdick,  62  Iowa  714.  and  it  was  agi-eed  that  the   rent  falling 
See   McClallan    v.    Smith,      11    Cush.  due  before  the  completion    of  the  con- 
(Mass.)  238.  tract  was  to  be   credited  upon  the  con- 
In  Davis  V.  Livingston,  29    Cal.   283,  tract  price.     In  an  action   by  a  subcon- 

2go,  it  was   held,  that  a  contract  could  tractor  to  foreclose  a  mechanics'  lien,  it 

not  be  affected  by  modification  or   new  appeared  that  the  contract  was  not  per- 

contract     subsequently    made,   without  formed  within  the  time,  but  the   referee 

notice  of  change.    Shaver  v.  Murdock,  found    that    it  was    subsequently    per- 

36  Cal.  293.  formed   before    the    commencement  of 

3.  Soule  V.  Dawes,  7  Cal.  575.  the  action,    and     that    defendant    had 
Wliere,  after  the    commencement  of  waived    performance    as    to    the    items 

work  upon  a    house,  the   contract  was  wherein  there  was  not  perfect  perform- 

enlarged  to  also  include  the  building  of  ance.     Held,  that  the  failure  to  perform 

a  barn,    lield  that  the  contract  would  was  no  defence.     Heckman  v.  Pinknej', 

be  considered   a   single     contract  with  81  N.  Y.  211. 

rfspect  to  the  lien.     Chapman  v.  Wad-  An  extension   of  a  building  contract 

leigh,  33  Wis.  267.  ma^'  be     inferred   from   circumstances. 

4.  Montandon  v.  Deas,  14  Ala.  33;  Meehan  v.  Williams,  36  How.  (N.  Y.) 
Gordon  v.Yomty,  15  N.J.  Eq.  112.  Pr.  73. 

The    lien  is    not  affected    by  a    sus-  An  objection  to  a   lien  for  building  a 

pension  of  the   work  without  any  fault  mill,  that,  through  the  builder's  fault,  it 

on  the    part    of  the   person  entitled  to  was  not  cortipleted    in  time,  is   imrhate- 

the  lien.     Knight  v.   Norris,  13   Minn,  rial  where  he  was  permitted  thereafter 

473.  to  proceed  with  the  work.     Paddock  v. 

Qy  the   terms  of  a   contract   between  Stout,  121  111.  571. 

defendants  Pand  G,  the  latter  agreed  to  5.  Merrill  v.  The    Ithaca  &  Owego 
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ination  into  the  character  of  the  work,  that  it  cannot  be  done  for 
the  price  agreed  upon  he  should  notify  the  other  party  in  order 
to  recover  the '  actual  value  of  the  work  done  in  excess  of  the 
stipulated  price. ^ 

18.  Substantial  Performance  Necessary. — A  substantial  perform- 
ance of  the  contract  is  necessary  in  order  to  recover  under  the 
mechanics'  lien  law.*  If  the  work  is  only  partly  performed  a 
contractor's  lien  will  not  be  defeated  where  such  part  perform- 
ance has  been  accepted  by  the  owner.^ 

19.  Where  Building  Is  Destroyed  Before  Completion. — Where  a  per- 
son contracts  to  build  a  house  on  the  land  of  another  and  the 
house  is  before  its  completion  destroyed  by  fire  without  his  fault, 
he  is  not  thereby  discharged  from  his  obligation  to  fulfil  his  con- 
tract.* 

20.  Approval  of  Architect. — Where  the  contract  provides  that 
payments  shall  be  made  on  the  certificate  of  the  architect  his 
certificate  is  conclusive  of  the  rights  of  all  parties  concerned,  un- 
less it  can  be  shown  that  it  was  obtained  by  the  owner  by  collu- 
sion or  fraud. ^ 


1.  Martine  v.  Nelson,  ,51  III.    422. 

2.  Lombard  v.  Johnson,  76  111.  599; 
Smith  V.  Bradj,  17  N.  Y.  173;  Smith 
V.  Coe,  2  Hilt.  (N.  Y.)  365;  Fish  v. 
Stubbings,  65  111.  492;  Welch  v.  Sherer, 
93  111.  64.  See  McNeal  v.  Clement,  2 
Thomp.  &  C.  (N.  Y.)  363. 

Where  a  building  erected  imder  con- 
tract is  substantially  completed,  full 
performance  in  minor  particulars  may 
be  dispensed  with  by  the  party  to  whom 
it  is  due,  and  a  mechanics'  lien,  filed  by 
the  builders  thereafter,  is  valid.  Stew- 
art V.  M'Quaide,  48  Pa.  St.  191. 

H  contracted  in  writing  to  build  a 
house  for  L  by  a  certain  time,  of  cer- 
tain dimensions,  and  in  a  certain  man- 
ner, on  L's  land,  and  afterwards  built 
the  house  within  the  time,  of  the  di- 
mensions agreed  on,  but  in  workman- 
ship and  materials  varying  from  the 
contract.  L  was  present  alinost  every 
day  during  the  building,  and  had  an  op- 
portunity of  seeing  all  the  materials  and 
labor,  and  objected  at  times  to  parts  of 
the  materials  and  work,  but  continued 
to  give  directions  about  the  house,  and 
ordered  some  variations  from  the  con- 
tract. He  expressed  himself  satisfied 
with  parts  of  the  work  from  time  to 
time,  though  professing  to  be  no  judge 
of  it.  Soon  after  the  house  was  done, 
he  refused  to  accept  it,  but  H  had  no 
knowledge  that  he  intended  to  refuse  it 
until  after  it  was  finished.  It  was  held, 
that  H  might  maintain  an  action  against 
L  on  quantum  meruit  for  his  labor  and 


on  a  qttantum  valebant  for  the  mate- 
rials. Held,  also  that  the  proper  meas- 
ure of  damages  in  the  action  was  the 
contract  price  of  the  house,  deducting 
from  it  so  much  as  the  house  was  worth, 
less  an  account  of  the  variations  from 
the  contract.  Hayward  v.  Leonard,  7 
Pick.  (Mass.)  181. 

3.  Bell  V.  League,  85  Ala.  211. 

4.  Adams  v.  Nichols,  19  Piqjc. 
(Mass.)  275;  School  District  No.  i  v. 
Dauchy,  25  Conn.  530. 

One  who  has  agreed  to  build  a  house 
on  the  land  of  another,  and  has  sub- 
stantially performed  his  contract,  but 
has  not  completely  finished  the  house 
nor  delivered  it,  when  it  is  destroyed  by 
fire,  is  liable  to  an  action  for  money  ad- 
vanced upon  the  contract,  and  damages 
for  its  nonperformance.  Tompkins  v. 
Dudley,  25  N.  Y.  272. 

Where  labor  is  performed  and  mate- 
rials furnished,  under  a  contract  to  do 
the  carpenter's  work  only  of  a  building, 
the  risk  of  destruction  by  fire  to  be  on  the 
owner,  and  the  building  is  destroyed  by 
fire  so  that  the  workman  is  prevented 
without  fault  on  his  part  from  complet- 
ing his  contract,  a  decree  giving  him  a 
lien  on  the  lot  for  the  sum  due  him  for 
work  and  material  will  not  be  disturbed. 
Sontag  V.  Brennan,  75  111.  279. 

5.  Dingley  v.  Greene,  54  Cal.  333; 
Holmes  v   Richet,  56  Cal.  307. 

A  building  contract  made  an  archi- 
tect's certificate  of  fulfilment  a  condi- 
tion precedent  to  payment.     Held,  that 


77 


Contracts. 


MECHANICS  LIENS.         Violation  of  Contract, 


21.  Violation  of  Contract. — Subcontractors  cannot  acquire  any 
rights  against  the  owner  in  violation  of  the  terms  of  the  original 
contract.' 

22.  Rescinding  Contract. — A  contract  to  extend  a  mechanics' 
lien  under  a  misapprehension  of  the  lien  may  be  rescinded.** 

23.  Extra  Work. — A  contract  for  extra  work  need  not  be  in 
writing,*  yet  in  order  to  be  subject  to  a  mechanics'  lien  the  work 
must  conform  to  the  terms  of  the  contract.* 

24.  Termination  of  Contract. — A  material-man  who  furnishes 
materials  to  the  contractor  for  building  a  house,  subsequent  to 
the  termination  of  the  agreement  between  the  contractor  and  the 
owner  of  the  building  has  no  lien,  under  the  statute,  upon  the 
building,  or  claim  against  its  owner,  for  the  price  of  the  materials 
so  furnished,  and  no  formal  notice  of  the  termination  of  the  con- 
tract need  lae  given  to  those  furnishing  the  materials,  it  being 
their  duty  to  see  to  it  that  they  are  dealing  with  the  person  who 
is  actually  the  builder  or  contractor  at  the  time  the  materials  are 
furnished.^ 

25.  Abandonment  of  Contract. — To  entitle  the  contractor  to  the 
benefit  of  the  lien,  he  must  go  on  and  complete  the  contract, 
unless   prevented   by   the   other   party.®     A   material-man  who 


when  the  architect  unreasonably  and  in 
bad  faith  refused  the  certificate,  the 
builder  might  recover  upon  giving  other 
proof  of  performance,  as  well,  it  seems, 
where  the  action  is  upon  contract  as 
where  it  is  upon  a  quantum  meruit. 
Th»mas  V.  Fleury,  26  N.  Y.  26. 

1.  Bowen  v.  Aubrey,  22  Cal.  566. 

Under  the  building  act  of  New  York, 
the  mechanic  has  no  lien  upon  unliqui- 
dated damages  due  to  the  builder  on 
account  of  a  violation  of  the  contract 
on  the  part  of  the  owner.  Miner  v. 
Hoyt,4  Hill  (N.  Y.)  193. 

The  mere  existence  of  unpaid  claims 
for  which  no  lien  has  been  perfected  by 
the  proper  proceedings  does  not  consti- 
tute a  breach  of  the  contract  containing 
a  provision  that  the  contractors  will 
protect  and  save  the  person  for  whom 
the  building  is  to  be  erected  harmless 
from  liens  for  labor  and  materials.  Si- 
monson  v.  Grant,  36  Minn.  439. 

,2.  Gamble  v.  Voll,  15  Cal.  507,  508. 

3.  Meigs  V.  Buntsch,  54  Cal.  601. 

4.  Barilari  v.  Ferrea,  59  Cal.  i;  Meigs 
V.  Buntsch,  54  Cal.  601,  602;  Morgan  v. 
Stevens,  6   Abb.  (N.  Y.)  N.  Cas.  356, 

Extra  work,  not  in  any  way  provided 
for  in  the  contract,  is  not  included 
within  the  provisions  of  the  mechanics' 
lien  law  of  1851.  Foley  v.  Alger,  4  E. 
X>.  Smith  (N.  Y.)  719. 


6..  Greenway  v.  Turner,  4  Md.  296. 

6.  Kinney  v.  Sherman,  28  111.  520; 
Malborn  v.  Birney,  11  Wis.  107;  Mer- 
chants' etc  Savings  Bank  v.  Dashiell,  25 
Gratt.  (Va.)  616;  Vail  v.  Meyer,  71  Ind. 
159;  Danley  v.  Williams,  16  Wis.  581; 
Jackson  v.  Cleveland,  15  Wis.  107; 
Trowbridge  v.  Barrett,  30  Wis.  66i; 
Shenandoah  Valley  R.  Co.  v.  Miller, 
80  Va.  821;  Blythe  v.  Poultney,  31  Cal. 
234,  235;  Quaie  v.  Moon,  48  Cal.  478; 
Deninstown  v.  McAllister,  4  E.  D. 
Smith  (N.  Y.)  729;  Freets  v.  Houghton, 
58  N.  H.  100;  Luter  v.  Cobb,  i  Coldw. 
(Tenn.)  525;  McNeal  v.  Clement,  2 
Thomp.  &  C.  (N.  Y.)  363. 

If  an  essential  part  of  the  contract 
remains  unperformed  through  the  fault 
of  the  complainants,  an  attempt  to  en- 
force the  lien  is  premature.  Luter  tl. 
Cobb,  I   Coldw.  (Tenn.)  525. 

In  the  case  of  an  entire  building  con- 
tract, the  work  is  not  considered  as 
done,  nor  the  materials  as  furnished, 
until  the  contract  is  completed,  and  the 
lien  may  be  filed  within  one  year  from 
that  time.  Derrickson  v.  Edwards,  2q 
N.J.  L.  468. 

Where  a  party  contracted  with 
another  to  do  the  carpenter  work  on  a 
brick  building  then  in  the  course  of 
erection,  to  be  paid  for  as  his  work  pro- 
gressed, on  esticnates  to  be  furnished  by 
the  architect  of  the   building,  and   the 
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Abandonment  of. 


furnishes  lumber  to  a  contractor  who  has  abandoned  the  contract 
has  no  Hen.^  But  the  hen  cannot  be  extended  to  damages  sus- 
tained by  reason  of  such  -breach  of  contract.** 

Where    the    contractor,  having   drawn    all    the   instalments  to 


brick  wall  was  blown  down,  after  an 
estimate  had  been  made,  and  before  the 
contract  was  completed,  and  he  was  un- 
able to  proceed  by  reason  thereof,  and 
the  owner  of  the  building  refused  to  pay 
the  amount  of  the  estimate  according 
to  the  contract;  held,  that  the  con- 
tractor, under  such  circumstances,  was 
justified  in  abandoning  the  contract, 
and  was  entitled  to  enforce  a  mechanics' 
lien  for  the  work  done.  Schwartz  v. 
Saunders,  46  111.  18. 

K  contracted  to  build  a  house  com- 
plete for  B,  but  after  doing  a  small  part 
of  the  work,  he  abandoned  it,  without 
any  default  of  B,  and  B  entered  upon 
the  premises,  and  completed  the  work, 
making  use  of  the  unfinished  job  of  K. 
Held,  that  K  could  not  recover  for 
what  he  had  done.  Malborn  v.  Birney, 
II  Wis.  108. 

Where  a  firm,  which  had  contracted 
to  furnish  certain  machinery,  was  con- 
verted into  a  corporation  before  the 
contract  was  completed,  the  corpora- 
tion undertaking  to  carry  out  the  con- 
tracts of  the  firm,  and  succeeding  to  all 
its  property,  rights  and  credits;  held, 
that  a  claim  for  machinery  furnished 
by  the  firm  under  the  uncompleted  con- 
tract could  not  be  combined  with  one 
for  machinery  furnished  by  the  corpo- 
ration under  the  same  contract,  and  the 
whole  filed  as  one  account  for  a  me- 
chanics' lien.  So,  where  a  firm  for 
which  machinery  was  furnished  under  a 
contract  was  converted  into  a  corpora- 
tion before  the  completion  of  the  con- 
tract the  same  principle  was  held  to  ap- 
ply. Allen  &  Co.  v.  Frumet  Min. 
etc.  Co.,  73  Mo.  688. 

In  Powers  v.  Hogan,  67  How.  (N. 
Y.)  Pr.  255,  where  the  defendant,  hav- 
ing abandoned  the  contract,  it  was  held, 
that  the  plaintiff  could  recover  on  a 
quantum  meruit,  without  showing  le- 
gal excuse  for  not  fully  performing  it, 
and  the  time  fixed  for  its  performance 
having  been  waived,  he  need  not  show 
that  he  notified  defendant  of  an  intention 
to  demand  performance  within  a  rea- 
sonable time. 

Where  Abandonment  Occasioned  by 
Default  of  Owner. — A,  the  owner  of  a 
lot  of  land,  made  a  contract  with  B, 
whereby  A  was  to  advance  money  to  B  to 
build  houses  on  the  land,  and  to  convey 


the  land  to  B  for  a  certain  sum  and  the 
amount  of  advances;  and  B  was  to 
build  the  houses  and  buy  the  land.  B 
made  a  contract  with  C  to  do  certain 
work  on  the  houses  for  an  entire  sum. 
Before  C  completed  the  work,  B  went 
into  bankruptcy,  and  C  afterwards  in 
good  faith  went  on  and  did  some  work 
on  one  of  the  houses,  under  the  con- 
tract, but  did  not  complete  his  work, 
owing  to  the  failure  of  B  to  comply 
with  the  terms  of  the  contract.  Held, 
that  C  was  entitled  to  a  lien  for  the 
value  of  his  labor.  Smith  v.  Norris, 
120  Mass.  58.  See  Schwartz  v.  Saun- 
ders, 46  111.  18;  Kinney  v.  Sherman,  28 
111.  520;  Palm  V.  Ohio  etc.  R.  Co.,  18 
111.  217;  Christian  County  v.  Overholt, 
18  111.  223;  Welch  V.  Scherer, 93  111.  64; 
Charnley  v.  Honig,  74  Wis.  163. 

Measure  of  Damages. — Where  it  is 
shown  that  a  party,  having  undertaken  to 
perform  a  contract  for  the  erection  of  a 
building,  is  prevented  by  the  employer, 
and  without  his  own  default  from  com- 
pleting his  contract,  such  party  is  enti- 
tled to  recover  a  reasonable  compensa- 
tion for  as  much  thereof  as  he  has  per- 
formed in  proportion  to  the  price  stipu- 
lated for  the  whole.  Hale  v.  Johnson, 
6  Kan.  137.  See  Bank  of  Pa.  v.  Gries, 
35  Pa.  St.  423;  Canal  Co.  v,  Gordon,  6 
Wall  (U.  S.)  561. 

In  Calif  ornia,wi'hexe.  contractor  aban- 
dons a  contract  before  completion,  the 
owner  cannot  complete  work  at  his 
expense,  without  giving  notice  required 
by  the  contract.  Quale  v.  Moon,  48 
Cal.  478. 

1.  Malbon  v.  Birney,  11  Wis.  108; 
Taylor  v.  Williams,  6  Wis.  363. 

Where  the  plaintiff  has  performed  his 
agreement  with  the  contractor,  but 
from  the  contractor's  failure  to  fulfil  his 
engagement  with  the  owner,  no  claim 
can  be  enforced  against  the  owner,  the 
plaintiff  may  have  judgment  against 
the  contractor.  Grogan  v.  Mayor  etc. 
of  N.  Y.,  2  E.  D.  Smith  (N.  Y.;  693. 

That  owner  was  enabled  to  complete 
the  work  at  less  than  contract  price 
will  not  entitle  subcontractors,  etc.,  to 
liens,  if  contract  was  abandoned. 
Blythe  v.  Poultney,  31  Cal.  234.  See 
Quale  V.  Moon,  48  Cal.  478. 

2.  Dennistown  w.  McAllister,  4  E.  D. 
Smith  (N.  Y.)  729. 
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which  the  contract  entitles  him,  abandons  the  work,  and  the 
owner,  by  virtue  of  an  express  authority  contained  in  the  con- 
tract, completes  the  building  at  an  expense  equal  to  or  exceeding- 
the  contract  price,  no  lien  on  the  building  can  be  acquired  for 
materials  furnished  the  contractor  before  he  abandoned  the 
work.^ 

26.  Waiver  of  Default  in  Performance. — When  the  contract  for 
the  byilding  of  a  house  has  been  substantially  performed  and 
whatever  failure  there  may  have  been  is  waived  by  the  owner 
and  the  work  accepted,  this  is  such  a  performance  as  will  author- 
ize a  proceeding  to  enforce  the  statutory  lien  in  favor  of  a  sub- 
contractor.^ 

VI.  When  Lien  Acquired. — The  time  when  a  mechanics'  lien  is 
acquired  depends  upon  the  provisions  of  the  law  authorizing  the 
remedy.  In  many  of  the  States  the  lien  attaches  when  the  work 
or  the  furnishing  of  materials  begins.*     In  others  the  lien  of  a 


1.  Ferguson  v.  Burk,  4  E.  D.  Smith 
(N.  Y.)  760;  Lind  v.  Braender,  7  N.  Y. 
Supp.  664. 

A  claimant  can  take  nothing  by  his 
lien,  when  the  contract  has  been  aban- 
doned bj  the  contractor,  and  payment 
been  made  in  full  for  all  work  performed 
thereon,  and  the  owner  employs  some- 
one else  to  complete  the  building.  Allen 
V.  Carman,  i  E.  D.  Smith  (N.  Y.)6g2; 
Linn  w.  O'Hara,  2  E.  D.  Smith  (N.  Y.) 
560. 

2.  Havighorst  v.  Lindberg,  67  111. 
463;  Porter  v.  Wilder,  62  Ga.  ^20; 
Nibbe  v.  Brauhn,  24  111.  268;  Bethe'll  v. 
Chicago  Lumber  Co  ,  39  Kan.  230. 

Although  work  done  on  a  building 
by  a  subcontractor  maj'  not  be  exactly 
according  to  the  plans  and  specifica- 
tions referred  to  in  the  original  con- 
tract, yet  if  it  as  a  whole  is  done  to  the 
satisfaction  of  the  owner  of  the  pro- 
perty, except  in  a  few  minor  matters, 
which  the  subcontractor  offers  to  cor- 
rect, and  is  prevented  from  so  doing  by 
the  owner,  and  the  cost  of  such  correc- 
tion is  trifling,  the  subcontractor  may 
enforce  his  lien,  and  defects  not  arising 
from  the  execution  of  the  work,  but 
from  the  architecture,  will  not  defeat 
the  claim.     Welch  v.  Sherer,  93  111.  64. 

Allowing  the  contractor,  under  a 
contract  to  build  a  house  by  a  fixed  day, 
to  proceed  after  the  day,  fixed  for  its 
completion,  and  the  acceptance  of  the 
work  at  a  future  daj',  amounts  to  a 
waiver  of  performance  at  the  time  spe- 
cified in  the  contract.  Mere  extension 
of  time,  however,  does  not  affect  the 
other  stipulations.  Nibbe  v.  Brauhn, 
24  111.  268. 


3.  Welch  V.  Porter  &  Co.,  63  Ala. 
225;  Cahoon  t.  Lev3  ,  6  Cal.  295;  Tut- 
tle  I'.  Montford,  7  Cal.  358;  Soule  v. 
Dawes,  7  Cal.  575;  Crowell  iy.  Gilmore, 
13  Cal.  54;  Tibbetts  v.  Moore,  23  Cal. 
208;  McCrea  v.  Craig,  23  Cal.  522;  Mel- 
lor  V.  Valentine,  3  Colo.  255,  258;  Key- 
stone Min.  Co.  V.  Gallagher,  5  Colo.  23, 
27;  Weaver  v.  Sells,  10  Kan.  609;  Jones 
V.  Swan,  21  Iowa  181;  Monroe  %•.  West, 
12  Iowa  119,  121;  Neilson  v.  Iowa  etc. 
Ry,  Co.,  44  Iowa  71 ;  Delaware 
Railroad  Const.  Co.  v.  Davenport 
etc.  Ry.  Co.,  46  Iowa  406,  413;  Den- 
mead  XK  Bank  of  Baltimore,  g  Md. 
179;  Cogel  V.  Mickow,  11  Minn.  475; 
Pennock  v.  Hoover,  5  Rawle  (Pa.)  291; 
Fleming  v.  Bumgarner,  29  Ind.  424; 
Kellenberger  v.  Boyer,  37  Ind.  188; 
Kline's  Appeal,  93  Pa.  St.  422;  Will- 
iams V.  Chapman,  17  111.  423;  Kuhle- 
man  v.  Schuler,  35  Mo.  142;  Farmers' 
Bank  v.  Winslow,  33  Minn.  86;  Knox  v. 
Starks,  4  Minn.  20;  Choteau  v.  Thomp- 
son, 2  Ohio  St.  114;  Wells  V.  Canton 
Co.,  3  Md.  234;  Barker  v.  Reynolds,  44. 
Cal.  519,  520;  Stewart-Chute  Lumber 
Co.  V.  Missouri  Pac.  Lumber  Co. 
(Neb.),  44  N.  W.  Rep.  47. 

The  mechanic's  lien  dates  from  the 
day  that  he  commences  work  under  his 
contract,  and  attaches  for  all  work  done 
or  materials  furnished  under  such  con- 
tract, whether  before  or  after  liens  subse- 
quently acquired  by  third  persons,  pro- 
vided the  work  or  delivery  commenced 
before.  Monroe  v.  West,  12  Iowa 
(4  With.)  iig. 

In  Tibbetts  v.  Moore,  23  Cal.  208,  it 
was  held  that  a  lien  of  a  material-man 
takes  effect  when   he  has  the  materials 
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ready  for  delivery  at  the  place  agreed 
on.  So  a  laborer  engaged  to  work  upon 
lumber,  and  ready  to  work,  although 
not  actually  employed,  is  entitled  to  a 
lien  for  the  time  of  such  detention. 
McCrillis  v.  Wilson,  34  Me.  2S6. 

And  it  is  not  within  the  power  of  the 
legislature  to  afterwards  destroy  such 
right  by  repealing  the  statute  under 
which  the  right  has  accrued,  or  other- 
wise.    Weaver  v.  Sells,  10  Kan.  6og. 

When  a  contractor  undertakes  to  do 
the  work  on  a  building,  or  to  furnish 
the  materials  and  do  the  work,  he  ac- 
quires a  lien  under  the  statute,  to  the  ex- 
tent of  his  contract,  from  the  com- 
mencement of  the  work;  and  when  one 
person  contracts  to  do  the  work,  and 
another  contracts  to  furnish  the  mate- 
rials, the  lien  of  each  attaches  when  he 
begins  the  performance  of  his  contract. 
But,  when  a  contractor  undertakes  only 
to  do  the  work,  and  the  materials  are  to 
be  furnished  by  the  owner  of  the  pro- 
perty, and  after  the  commencement  of 
the  work  materials  are  furnished  by  a 
third  person,  under  a  separate  and  inde- 
pendent contract  with  the  owner,  the 
lien  of  the  material-man  does  not  relate 
back  to  the  commencement  of  the 
building,  so  as  to  override  the  lien  of  a 
mortgage  or  other  intervening  encum- 
brance. Welch  V.  Porter  &  Co.,  63 
Ala.  225. 

Object  of  such  provisions  is  to  protect 
the  mechanic  against  injury  b3'  aliena- 
tion during  the  progress  of  the  work. 
Subsequent  alienations  are  subordinate 
to  the  right  of  the  mechanic  engaged, 
and  who  continues  to  work  under  pre- 
vious emplovment  by  the  vendor.  Mel- 
lor  i\  Valentine,  3  Colo.  255. 

Machinery. — The  lien  of  a  mechanic, 
under  the  lien  laws  of  this  State,  upon 
buildings  for  work  and  materials,  at- 
taches as  soon  as  the  house  is  begun, 
and  machines  being  made  by  those  laws 
subject  to  lien  in  like  manner  as  build- 
ings are,  the  lien  on  a  machine  com- 
mences as  soon,  at  least,  as  the  me- 
chanic begins  to  put  it  up.  Wells  v. 
Canton  Co..  3  Md.  234. 

Work  Need  Not  he  Finished. — It  is  not 
necessary  that  a  vessel  should  be  fin- 
ished to  give  those  who  have  furnished 
materials  a  lien  thereon  for  them. 
Phillips    V.  Wright,  5   Sandf    (N.  Y.) 

342- 

In  Arkansas.— The  lien  of  a  mechanic 
for  work  and  labor,  or  materials  fur- 
nished, commences  with  the  comple- 
tion of  the  work,  or  the  delivery  of  the 
materials,  under  the  contract  with  the 
15  C.  of  L.— 6 


proprietor,  the  requisites  of  the  act  be- 
ing complied  with.  McCuUough  v. 
Caldwell,  3  Eng.  (Ark.)   231. 

The  demand  must  exceed  one  hun- 
dred dollars.     Loring  v.  Flora,  24  Ark. 

In  California. — A  contractor's  Hen 
dates  from  commencement  of  work. 
Cahoon  v.  Levy,  6  Cal.  295.  See  Tib- 
betts  V.  Moore,  23  Cal.  208;  McCrea  v. 
Craig,  23  Cal.  522;  McCreery  v.  Ever- 
ding,  44  Cal.  246,  250;  Germania  B.  & 
L.  Assoc.  V.  Wagner,  61  Cal.  349. 

A  mechanics'  lien  accrues  for  mate- 
rials furnished  to  owner  when  ready  for 
delivery  at  the  place  agreed.  Tibbetts 
V.  Moore,  23  Cal.  208.  See  Cahoon  v. 
Levy,  6  Cal.  296,  or  at  the  time  the  ma- 
terial-man began  to  furnish  materials. 
Barber  v.  Re_ynolds,  44  Cal.  519,  520; 
Germania  B.  &  L.  Assw.  v.  Wagner,  61 
Cal.  349. 

Under  the  lien  act  of  1S62,  where 
there  is  no  written  contract  for  the  con- 
struction of  the  building,  the  several 
liens  of  the  material-men  and  laborers 
do  not  relate  back  to  the  daj'  of  the 
commencement  of  the  building,  but 
each  lien  relates  back  to  and  takes  ef- 
fect on  the  day  the  particular  labor  was 
commenced,  or  the  material  began  to  be 
furnished  for  which  the  lien  is  sought  to 
be  enforced.  Barber  v.  Reynolds,  44 
Cal.  519,  533. 

A  building  erected  in  part  only 
should  be  held  to  be  completed,  within 
Cal.  Civ.  Code,  ^  1187,  when  it  was  the 
original  purpose  of  the  owner  to  erect 
it  in  part  only,  or  when,  having  pro- 
ceeded to  erect  it  in  part,  he  abandoned 
his  design  to  finish  it.  Schwartz  v. 
Knight,  74  Cal.  432. 

District  of  Columbia. — Lien  begins 
from  the  time  of  filing  notice.  Cotton 
V.  Holden,  i  MacArthur  (D.  C.)  463. 

In  Georgia. — The  lien  attaches  upon 
the  completion  of  the  contract,  and 
when  the  labor  has  been  fully  per- 
formed. Gumming  v.  Wright,  72  Ga. 
767. 

A  mechanics'  lien  attaches,  not  from 
the  date  of  the  contract,  but  from  the 
delivery  of  the  materials  on  the  ground, 
and  the  use  of  them  by  connecting  them 
with  the  freehold.  Williams  v.  Chap- 
man, 17  111.  423.  Compare  McLagan 
V.   Brown,  11  111.  519. 

In  Texas. — The  lien  is  fixed  when  the 
contract  matures,  not  when  it  is  made. 
Gillespie  v.  Remington,  66  Tex.  108. 

In  Wisconsin. — The  lien  allowed  by 
the  Wis.  Rev.  Stat.,  ch.  153  (Tayl.  Stat. 
1861),  attaches  from  the  time  when  the 
81 
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mechanic  begins  when  the  contract  is  made.^  This  is  construc- 
tive notice  intended  by  the  legislature  to  all  who  might  propose 
either  to  purchase  or  to  acquire  liens  upon  the  property.^  Where 
work  is  done  for  a  fixed  sum  by  special  contract  in  contempla- 
tion of  law,  it  is  presumed  to  be  done  when  the  work  is  finished, 
and  the  lien  dates  from  that  time.* 

1.  Commencement  of  Building. — The  commencement  of  a  build- 
ing under  the  mechanics'  lien  laws  is  the  first  labor  done  on  the 
ground  which  is  made  the  foundation  of  the  building  and  is  to 
form  part  of  the  work  suitable  and  necessary  for  its  construction.-* 
So  when  the  statute  provides  that  the  building  should  be  sub- 
ject to  the  payment  of  the  debts  of  rnechanics,  etc.,^  "  before 
any  other  lien  which  originated  subsequent  to  the  commence- 
ment of  the  said  house  or  other  building,"  the  lien  is  acquired  at 


building  was  commenced  (disproving  4 
Wis.  551,  as  overruled  by  11  Wis.  295;  13 
Wis.  446),  and  is  entitled  to  protection 
in  bankruptcy  proceedings,  commenced 
after  that  time,  to  the  extent  of  labor 
and  materials  furnished  to  the  time  of 
filing  the  petition  in  bankruptcy,  bnt  no 
further.  Re  Cook,  3  Biss.  (U.  S.)  116, 
1873;  Re  Hoyt,  3  Biss.  (U.  S.)  436. 

1.  Bell  V.  Cooper,  27  Miss.  57. 

By  the  provisions  of  the  Mississippi 
statute,  a  mechanics'  lien  commences 
"at  the  time  of  making  the  contract." 
If,  at  that  time,  the  party  contracting 
has  no  title  to  the  land,  the  lien  will  at- 
tach when  a  good  title  is  acquired.  Bell 
»., Cooper,  26  Miss.  (4  Cush.)  650. 

2.  Mutual  Ben.  Life  Ins.  Co.  v.  Row- 
and,  26  N.  J.  Eq.  389. 

3.  Edwards  v.  Derrickson,  28  N.J.  L. 
29;  Love  V.  Cox,  68  Ga.  269;  Cum- 
mings  V.  Wright,  72  Ga.  767;  McGraw 
V.  Godfrey,  16  Abb.  (N.  Y.)  Pr.,  N.  S. 

358. 

Where  a  person  has  a  contract  with 
the  owner  of  a  piece  of  land,  erecting  a 
house  thereon,  to  do  all  the  stonework 
and  furnish  the  materials  for  said  work 
and  sublets  to  another  the  furnishing  of 
the  materials,  and  neither  of  the  per- 
sons has  the  contract  to  complete  the 
building,  the  subcontractor,  for  the  pur- 
pose of  filing  his  lien  for  the  materials 
furnished  by  him  and  bringing  his  ac- 
tion to  foreclose  the  lien,  may  regard 
the  improvement  or  building  as  com- 
pleted when  the  contractor  and  such 
subcontractor  have  fulfilled  and  com- 
pleted their  contracts.  Crawford  v. 
Blackman,  30  Kan.  527. 

4.  Conrad  v.  Starr,  50  Iowa  470. 
The  excavation  for  the  foundation  is 

"fVi^    oi-\mm*in^<imf.nt    rtf   tVip     bnildincr_" 


within  the  meaning  of  the  New  Jersey 
lien  law.  This  excavation  is  the  con- 
structive notice  intended  by  the  legisla- 
ture to  all  who  might  propose  either  to 
purchase  or  acquire  liens  upon  the  prop- 
erty; and  it  makes  no  difi^erence  that 
the  evacuation  is  made  by  the  owner 
himself,  or  under  his  direction,  and  not 
under  a  contract.  Mutual  Ben.  Life 
Ins.  Co.  V.  Rowand,  26  N.  J.  Eq.  389. 

Where  the  sale  of  property  under 
the  lien  "shall  convey  the  estate  of  the 
owner  subject  to  all  mortgages  created 
and  recorded  or  registered  prior  to  the 
commencement  of  the  building,"  the 
lien  dates  not  from  the  time  of  doing  the 
work  or  furnishing  the  materials,  but 
from  the  commencement  of  the  build- 
ing, and,  therefore,  where  the  evidence 
was  that  the  only  work  done  before  the 
recording  of  a  mortgage,  was  "marking 
on  the  rods  the  length  and  width  of  the 
window  frames,"  but  which  were  not 
made  until  four  days  after  recording  the 
mortgage,  it  was  held  that  the  mort- 
gage had  priority.  Taylor  v.  Labar,  25 
N.J.  Eq.  222;  Tompkins  v.  Horton,  25 
N.  J.  Eq.  284. 

Where  a  party  contemplating  pur- 
chase drove  stakes  to  indicate  the  line 
or  foundation,  and  at  one  corner  dug  or 
scraped  away  the  dirt  down  to  a  level, 
the  whole  work  occupying  but  a  part  of 
a  day,  and  about  three  weeks  subse- 
quentlj'  purchased,  executing  a  mort- 
gage for  advances  to  be  made,  the 
whole  being  over  a  lien,  which  dates 
from  the  commencement  of  the  work. 
Kelly  V.  Rosenstock,  45  Md.  389. 

The  putting  of  a  new  fencing  around 
a  dilapidated  building  in  pursuance  of  a 
contract  for  extensive  repairs  to  the 
house,    which      rontrart     inrlnHpH      fhp 
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the  commencement  of  the  building.^  Where  there  is  no  written 
contract  for  the  construction  of  the  building,  the  several  liens  of 
the  material-men  and  laborers  do  not  relate  back  to  the  day  of 
the  commencement  of  the  building,  but  each  lien  relates  back  to 
and  takes  effect  on  the  day  the  particular  labor  was  commenced 
or  the  material  began  to  be  furnished  for  which  the  lien  is  sought 
to  be  enforced.^ 

2.  lien  of  Subcontractor. — If  the  proper  notice,  etc.,  be  filed,  the 
lien  of  a  subcontractor  attaches  from  the  time  of  the  commence- 
ment of^service  rendered,  thus  superseding  the  rights  of  general 
creditors  of  the  first  contractor,  who  have  garnished  the  debt  in 
the  employer's  hands.** 

3.  Filing  Notice. — In  some  States  the  lien  of  a  mechanic  for 
work  done  or  materials  furnished  in  the  construction  of  a  build- 
ing is  not  acquired,  that  it  does  not  attach  until  notice  of  the 
intention  to  hold  the  lien  is  filed  in  the  recorder's  office  of  the 
proper  county.* 

4.  Assignment  of  the  Property. — Where  the  owner,  before  the 


fence,  will  not  be  deemed  a  sufficient 
commencement  of  work  as  against  a 
S<?«a^rfe  mortgagee.  Middletown  Sav- 
ings Bk.  V.  Fellows,  42  Conn.  36. 

1.  Bi-ownt'.  Smith, 2  Browne  (Pa.)  229. 

2.  Barker  v  Reynolds,  44  Cal.  519, 
520. 

3.  Turtle  V.  Montford,  7  Cal.  358. 
Under  the   provisions   of  the  statute 

relating  to  mechanics'  liens  in  the 
county  of  St.  Louis,  the  lien  attaches  in 
favor  of  a  subcontractor  at  the  time  of 
performing  the  work,  or  of  furnishing 
the  materials  for  which  such  lien  is 
claimed;  and  the  owner,  at  the  time  the 
lien  attaches,  is  the  person  to  whom  the 
notice  required  by  the  act  is  to  be  given. 
Kuleman  v.  Schuler,  35  Mo.  142. 

4.  Robinson  v.  Marney,  5  Blackf. 
(Ind.)  329;  Gable  v.  Gale,  7  Blackf. 
(Ind.)  218;  Green  v.  Green,  16  Ind. 
253;  Waldo  V.  Walters,  17  Ind.  534; 
Sharke  v.  Clifford,  44  Ind.  346;  Wilson 
V.  Hopkins,  51  Ind.  231,  233;  Hicks  v. 
Branton,  21  Ark.  186;  Carson  v.  White, 
6  Gill  (Md.)  17;  MiUikinx'.  Armstrong, 
17  Ind.  456;  Bolton's  Appeal,  3  Grant 
(Va.)  204;  Russell  v.  Bell,  44  Pa.  St.  (8 
Wright)  47. 

One  furnishes  materials  to  a  building 
commenced  after  June,  1835,  files  no 
claim,  sues  the  contractor  within  six 
months  after  furnishing  the  materials, 
and  obtains  judgment  giving  the  owner 
no  notice  of  the  suit.  Held,  that  the 
purchaser  of  such  lot  at  a  sheriff's  sale, 
under  such  judgment,  made  within  two 
years    of    the   commencement   of  the 


building  took  nothing.  Rogers  v. 
Klingler,  3  Whart.  (Pa.)  332;  Twelves  v. 
Williams,  3  Whart.  (Pa.)4S5;  Mustin 
V.  Vanhooit,  3  Whart.  (Pa.)  574. 

In  Indiana,  under  the  statute  creat- 
ing mechanics'  liens,  the  mere  fact  of 
materials  furnished  and  work  done  do 
not  constitute  a  lien;  it  is  also  essential 
that  the  notice  of  the  claim  of  lien 
should  be  iiled  within  sixty  days,  from 
which  time  only  the  lien  attaches. 
Green  v.  Green,  16  Ind.  253. 

In  Maryland,  no  mechanic,  in  vir- 
tue of  the  act  of  1S38,  ch.  205,  has  a  lien 
on  the  house  which  he  has  built'or  re- 
paired, unless  he  has  filed  in  the  office 
of  the  clerk  of  the  count3'  court  a  state- 
ment of  his  demand,  and  that  statement 
has  given,  not  onlv  the  sum  due,  but 
also  the  nature  and  kind  of  work  done, 
and  the  kind  and  amount  of  materials 
furnished,  and  the  time  when  the  work 
was  done  and  materials  furnished.  Car- 
son V.  White,  6  Gill  (Md.)  17. 

In  Minnesota,  the  filing  of  an  ac- 
count under  Gen.  Stat.,  ch.  90,  §  7,  ope- 
rates as  a  lien  "from  the  commence- 
ment of  such  labor  or  the  furnishing  of 
such  materials,"  even  as  against  a  mort- 
gage executed  to  a  third  party  before 
a  part  of  the  materials  were  furnished, 
and  though  not  put  into  the  building 
until  after  the  filing  of  the  account. 
Milner  v.  Norris,  13  Minn.  455. 

In  New  Tork,  the  lien  is  acquired  up- 
on filing  the  notice  with  the  county  clerk. 
Quimby  v.  Sloan,  2  Abb.  (N.   Y.)   Pr. 
93>  99- 
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filing  of  a  notice  of  lien,  assigns  the  property,  bona  fide,  in  tru3t 
for  the  benefit  of  creditors,  no  lien  can  be  subsequently  acquired, 
under  the  statute,  by  the  mechanics  and  the  material-men.^ 

VII.  Amount  Secured  by  Lien — 1.  Contractors. — The  amount 
secured  by  lien  is  the  amount  due  according  to  the  terms  of  the 
contract  between  the  parties.*^  Under  a  statute  providing  that 
the  owner  shall  not  be  liable  to  pay  by  reason  of  the  liens  more 
than  the  sum  which  he  has  stipulated  to  pay  and  which  remains 
unpaid,  his  liability  is  limited  to  the  amount  earned  and  not  to 
the  amount  which  happens  to  be  payable  when  the  liens  are  filed.* 
If  the  proprietor  contracts  to  pay  a  certain  sum  of  money  to  the 
contractor  after  the  building  should  be  completed  and  he  pays  it 
in  good  faith  before  the  completion,  leaving  nothing  more  to  be 
paid  to  the  contractor,  he  cannot  be  compelled  to  pay  any  part  of 
it  again  for  work  or  materials  procured  by  the  contractor  after 
such  payment.* 

2.  Subcontractors. — In  the  case  of  subcontractors  a  mechanics' 
lien  for  labor  done  and  materials  furnished  attaches  upon  the 
building  and  appurtenances  only  for  the  amount  the  owner 
agreed  to  pay  the  head  contractor.^  And  this  is  limited  in  many 
of  the  States  to  the  amount  to  which  the  owner  is  indebted  to  the 
principal  contractor  at  the  time  of  service  or  notice  or  may  so 
become  indebted  thereafter." 


1.  Quimby  v.  Sloan,  2  E.  D.  Smith 
(N.  Y.)  594;  s.  c,  2  Abb.  Pr.  (N.  Y.) 
93;  Jackson  v.  Sloan,  2  E.  D.  Smith 
(X.  Y.)  616;  s.  c,  2  Abb.  Pr.  (N.  Y.) 
104.  But  see  Oates  v.  Halej',  i  Daly 
(N.  Y.)  338;  Mandeville  v.  Reed,  13 
Abb.  Pr.  (N.  Y.)  173. 

2.  Dore  v.  Sellers,  27  Cal.  r;88;  Smith 
V.  Coe,  2  Hilton  (N.  Y.)  365;  Moore 
V.  Hitchcock,  4  Wend.  (N.  Y.)  292. 
See  Derrickson  v.  Edwards,  29  N.  J.  L. 
468. 

A  person  performing  "work  is  entitled 
to  recover,  not  what  he  pays  his  work- 
men, with  a  percentage  thereon,  but  a 
quantum  meruit,  and  as  to  the  mate- 
rials furnished,  a  quantum  valebant, 
Hauptman  v.  Catlin,  i  E,  D.  Smith  (N. 
Y.)  729. 

In  Illinois,  the  mechanic's  or  fur- 
nisher's lien  attaches  upon  premises  to 
the  amount  only  of  the  material  furn- 
nished,  which  was  actually  used  upon 
them.    Hunter  i\  Blanchard,  18  111.  318. 

3.  Van  Clief  v.  Van  Vechten,  48 
Hun  (N.  Y.)  304. 

4.  Spaulding  v.  Thompson  etc.  Soc, 
27  Conn.  574. 

Under  the  mechanics'  lien  laws  ( Laws 
1851  and  1863),  of  the  city  of  New 
York,  where  the  owner  makes  a  volun- 
tary payment  in  good  faith  to  ,  the  con- 


tractor, before  the  lien  of  a  subcontrac- 
tor is  filed,  it  is  a  good  payment  as 
against  the  subcontractor,  although  by 
the  terms  of  the  contract  the  amount 
was  not  then  due  the  subcontractor 
and  did  not  become  due  until  after  the 
time  when  the  lien  notice  was  filed. 
But  no  voluntary  payment  made  by  the 
owner  to  the  contractor  after  the  sub- 
contractor, or  woikman,  has  filed  his 
notice  to  a  lien  can  in  anywise  affect  or 
impair  the  lien  of  the  latter.  Schnei- 
der v_.  Hobein,  41  How.  (N.  Y.)  Pr.  232. 
In  California,  the  owner  is  entitled 
to  a  credit  against  contractor  of  amount 
of  liens  paid  to  material-men.  Whit- 
tier  V.  Wilbur,  48  Cal.  175;  Ernst  v. 
Cummings,  55  Cal.  179. 

5.  Ark.  4424;  Ariz.  1885,  93,  10;  Cal. 
1885,  152,  i;  Colo.  2146;  Dak;  111.  8229, 
Iowa  2134;  Ida.  Civ.  C.  815;  Kan.  80, 
631;  Mich. 8377;  Mass.  191,  2;  Nev.iS75. 
64,  10;  N.  Y.  1S54,  402,  2;  1862,478,  i; 
1865,  778,  2;  1880,  143,  i;  1882,  410; 
1809;  Nev.  1875,  64,  10;  Tenn.  2748; 
Tex.  3179;  1885,  66;  Uta.  C.  Civ.  P. 
1057;  Wash.  1966;  W.  Va.  1882,  64,  2; 
Wis.  3315;  McAlpin  v.  Duncan,  16  Cal. 
127. 

6.  Davis  V.  Livingston,  29  Cal.  2S3; 
Knowles  v.  Joost,  13  Cal.  620;  McAlpin 
V.  Duncan,  16  Cal.  127;  Dore  v.  Sellers, 
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3.  Extent  of  Land  Covered  by  Lien. — The  extent  of  the  land  cov- 
ered by  the  lien  is  in  many  of  the  States,  including  Arizona,  Cali- 
fornia, Colorado,  Dakota,  Florida,  Idaho,  Maryland,  Maine,  New 
Hampshire,  New  Jersey,  New  York,  New  Mexico,  Nebraska, 
Nevada,  Mississippi,  Oregon,  North  Carolina,  Pennsylvania, 
Texas,  Utah,  Vermont,  Washington  and  District  of  Columbia, 
the  land  on  which  the  building  stands,  with  the  lot  or  curtelages 
immediately  about  it  and  necessary  for  its  use.^     In  Georgia  the 


27  Cal.  591;  Spaulding  v.  Thompson 
etc.  Soc,  27  Conn.  574. 

See  also  Ala.  Stat.  3449;  Dak.  C.  Civ. 
P.  65S;  Ga.  1979;  D.  C.  709;  Ky.  70,  5; 
111.  82.  33;  La.  D.  2882;  Mich.  8379;  N. 
Car.  1801;  N.  Y.  187^,  379,  i;  Ohio  3201; 
Wis. 

There  is  no  lien  in  favor  of  a  me- 
chanic for  an  excess  due  over  the  amount 
provided  for  in  the  recorded  building 
contract.  Potshuisky  v.  Krempkan,  26 
Tex.  307. 

Wisconsin. — Under  Rev.  Stat.,  §  3315, 
a  subcontractor's  lien  is  not  limited  to 
the  amount  due  the  contractor  at  the 
time  of  giving  notice  of  the  lien,  but 
extends  to  that  falling  due  after- 
wards.    Griswold  V.  Wright,  69  Wis.  i. 

1.  See  Stimp.  Am.  Stat.,  §  1974; 
Derrickson  v.  Edwards,  29  N.J.  L.  46S. 
See  Seitz  v.  Union  Pac.  R.  Co.,  16  Kan. 
133;  Gerard  v.  Birch,  28  N.  J.  Eq.  317; 
Browne  v.  Smith,  2  Browne  (Pa.)  229. 

The  lien  does  not  extend  beyond  the 
ground  necessarj'  for  the  proper  occu- 
pation and  enjoyment  of  the  house,  ac- 
cording to  the  intention  and  design  of 
the  owner,  at  its  commencement.  Per- 
nock  V.  Hoover,  5  Rawle  (Pa.)  291. 

A  claim  against  a  church  edifice  can- 
not be  made  to  include  the  adjoining 
burial  ground.  Beam  v.  Methodist 
Episcopal  Church,  3  Clark  343. 

The  lien  extends  to  the  parcel  in- 
tended to  be  used  with  the  whole  build- 
ing when  finished,  and  not  merely  to 
that  portion  specially  intended  to  be 
used  in  connection  with  the  part  actu- 
ally erected.  Hill  v.  Lii  Crosse  &  R. 
Co.,  II  Wis.  214. 

In  Minnesota,  a.  statutory  lien  can- 
not be  acquired  upon  real  property  con- 
stituting'the  homestead  of  the  owner, 
by  reason  of  the  furnishing  of  lumber 
for  the  erection  of  a  dwelling  house 
thereon;  following  Coleman  v.  Bal- 
landi,  22  Minn.  144;  Keller  v.  Struck,  31 
Minn.  446. 

Connecticut. — The  lien  of  a  mechanic 
includes  not  only  the  buildings  on  which 
his  work  was    done,   and  the  land  on 


which  they  stand,  but  also  the  land 
about  the  building  used  with  them,  and 
necessarily  or  reasonably  convenient 
to  their  use.  Bank  of  Charleston  v. 
Curtis,  18  Conn.  342;  s.  c,  46  Am.  Dec. 

32,S- 

Massacliusetts. — A  mechanics'  lien, 
which  b3'  statute  extends  to  the  lot  on 
which  the  building  is  situated,  is  not 
confined  to  that  portion  only  of  a  large 
lot  which  is  immediately  connected 
with  the  building,  although  other  sepa- 
rate buildings  have  been  erected  on  the 
lot  and  leased  to  different  tenants, 
where  the  lot  has  not  been  subdivided 
by  the  owner,  and  an  intention  is  ap- 
parent to  keep  it  as  one  large  lot.  Quin- 
by  V.  Durgin,  148  Mass.  104. 

In  A^etv  Jersey,  a  carpenters'  lien  is 
not  confined  to  the  house  on  the  gound 
it  covers,  but  extends  to  so  much  of  the 
tract  of  land  on  which  the  house  is 
built,  as,  with  the  house,  would  be  re- 
quired to  discharge  it.  Vandyne  f. 
Vanness,  6  N.  J.  L.  485. 

A  lien  claim  in  Edwards  v.  Derrick- 
son,  28  N.  J.  29,  was  held  to  cover  and 
attach  to,  as  being  part  of  the  lot  and 
curtilage  whereon  the  building  was 
erected,  about  fifty-three  acres  of  land 
which  had  always  been  treated  and 
sold  as  one  lot  of  mill  property,  al- 
though part  of  it  was  unenclosed,  and 
was  chiefly  open,  broken,  back  land. 
Green,  C.  J.,  dissenting. 

In  Illinois,  the  statute  declares  a  me- 
chanics' lien  shall  be  a  lien  on  the  lot  or 
tract  of  land  on  which  the  erections  are 
made,  there  is  no  error  in  making  a  de- 
cree in  respect  to  the  erection  of  two 
buildings  on  a  United  States  survey  of 
four  hundred  acres,  extended  to  the  en- 
tire tract.  St.  Louis  Nat.  Stock  Yards 
V.  O'Reilly,  85  111.  546.  See  Van  Lone 
V.  Whittemore,  19  111.  App.  447. 

The  lien  for  work  and  machinery  in  a 
mill  does  not  extend  to  lots  across  the 
street  from  the  mill,  merely  because 
they  were  to  be  used  for  purposes  con- 
nected with  it.  Paddock  v.  Stout,  I2i 
111.571. 
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law  fixes  the  lien  on  the  improvements  and  a  verdict  that  ex- 
tends the  lien  over  the  entire  premises,  including  the  ground,  is 
contrary  to  law.^ 

4.  Lien  Upon  Separate  Parcels. — One  who  furnishes  materials  or 
labor  for  use  in  the  erection  of  a  block  of  buildings  under  one 
contract,  is  entitled  to  a  mechanics'  lien  on  the  whole  block.* 
But  when  a  building  is  erected  upon  a  lot  separated  by  a  street 
from  another  lot  a  mechanics'  lien  will  not  extend  to  the  other 
lot  although  there  may  be  structures  on  it  which  may  be  used  in 
connection  with  the  building.^ 

VIII.  Peioeity  and  Subordination  to  Other  Liens. — The  lien 
laws  give  ,a  preference  to  the  mechanics'  lien  over  all  liens  or  en- 
cumbrances attaching  subsequently  to  the  commencement  of  the 
building,  or  the  putting  up  of  the  machine.*     So  the  mechanics' 


Pennsylvania. — In  an  issue  directed 
by  the  court  between  judgment  and  me- 
chanics' lien  creditors,  under  the  Penn- 
sylvania statute  of  1836,  it  is  the  prov- 
ince of  the  jury  to  ascertain,  and  deter- 
mine by  their  verdict,  \yhat  part  of  the 
ground  is  necessary  for  the  convenient 
use  of  the'building  for  the  purposes  for 
which  it  was  intended,  and  to  which  the 
lien  of  the  mechanic  i6  to  extend.  Kep- 
pel  V.  Jackson.  3  W.  &  S.  Pa.  320. 


son,  21  Mo.  213;  Thomas  &  Co.  v. 
Mowers,  27  Kan.  265;  Hahn's  Appeal, 
39  Pa.  St.  409;  Gault  V.  Deming,  3 
Phila.  (Pa.)  337;  Austin  v.  Wohler,  15 
111.  App.  300;  Denmead  v.  Bank  of 
Baltimore,  9  Md.  179;  Pride  v.  Viles,  3 
Sneed  (Tenn.)  125;  Jones  v.  Hancock, 
I  Md.  Ch.  Decis.  1S7;  Stout  v.  Sower,  22 
111.  App.  65;  H3draulic  Press  Brick  Co. 
V.  Bormans,  19  Mo.  App.  664;  Great 
Western    Planing    Mill    Co.    v.    Bor- 


In  Virginia,  the  statute  gives  a  lien  mans.  19  Mo.  671;  Me3'er  v.  Construe- 
not  only  on  the  buildings,  but  also  on  tion  Co.,  100  U.  S.457;  Lenel's  Succes- 
"so  much  land  therewith  as  shall  be  sion,  34  La.  An.  868;  Lee  v.  Cook,  2 
necessary  for  the  convenient  use  and  Wyoming  305;  Rosenthal  v.  Maryland 
enjoyment  of  the  premises."  In  the  Brick  Co.,  61  Md.  590;  Thompson  ;'. 
absence  of  proof  to  the  contrary,  a  lot  Memphis  etc.  R.  Co.",  24  Fed.  Rep.  338; 
in  a  town,  such  as  is  described  in  this  Chicago  etc.  R.  Co.  v.  Union  Rolling 
case,  is  necessary  to  the  convenient  and  Mill  Co.,  log  U.  S.  702;  ifj  Am.  &  Eng. 


reasonable  enjoyment  of  the  buildings 
put  upon  it.  Pairo  v.  Bethell,  75  Va. 
825. 

South   Carolina. — A   mechanics'   lien 


R.  Cas.  626;  Trustees  Caldwell  Insti- 
tute z'.  Young,  2  Duv.  (Kv.)  s8-;  North 
etc.  Church  v.  Jevne,  32"lll."2i4;  Mark 
.  Murphy,    76    Ind.    534;    Marston 


upon  a  "building  or  structure,  and  upon     Kenyon,  44  Conn.  349,  356;  Phoenix  M 


the  interest  of  the  owner  thereof  in  the 
lot  of  land  upon  which  the  same  is  sit- 
uated," held  to  include  several  ad- 
joining lots  enclosed  by  a  common 
fence,  and  used  and  controlled  by  the 
owner  of  the  building  for  one  common 
and  avowed  purpose,  though  as  to 
some  he  was  not  the  absolute  owner. 
Ex  farte  Davis,  9  S.  Car.  204. 

1.  Gaskill  V.  Davis,  66  Ga.  665. 

2.  Brabazon   v.  Allen,    41  Conn.  361, 
363;  Marston  v.  Kenyon,  44  Conn.  349, 


Ins.  Co.  V.  Blatchen,  6  111.  App,  621; 
Lenderking  v.  Rosenthal,  63  Md.  28; 
Develin  v.  Mack,  2  Daly  (N.  Y.)  94; 
Davis  V.  Bilsland,  18  Wall.  (U.  S.)  659; 
Hall  V.  Hinckley,  32  Wis.  362.  363; 
Botsford  V.  New  Haven  etc.  R.  Co,,  41 
Conn.  454;  Mut.  Ben.  Life  Ins.  Co.  v. 
Rowland,  26  N.  J.  Eq.  389;  Kendall  v. 
MacFarland,  4  Oregon  292;  Denkel's 
Estate,  3  Luz.  L.  Obs.  125;  Manhattan 
Life  Ins.  Co.  v.  Paulison,  28  N,  J,  Eq, 
304;  Haenssler  v.  Thomas,  4  Mo,  App. 


355.;  Lyon  t).  Logan,  6S  Tex.  521,     See     463;    McCullough  v.   Caldwell,  3  Eng. 


Childs  V.  Anderson,  128  Mass.  108 

3.  Stout  V.  Sower,  22  111.  App.  65; 
McDonald  i'.  Minneapolis  Lumber  Co., 
28  Minn.  262. 

4.  Wells  V.  Canton  Co.,  3  Md.  234; 
White  V.  Chaffin,  32  Ark.  sg;  Tuttle  v. 
Montford,  7  Cal.   358;   Dubois  v.  Wil- 
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(Ark.)  231;  Keating  Implement  &  Ma- 
chine Co.  V.  Marshall  Electric  Light  & 
Power  Co.  (Tex,),  12  S.  W.  Rep,  489; 
Davis  V.  Bilsland,  18  Wall.  (U.  S.)  659; 
Merrigan  v.  English  (Mont.),  22  P'ac. 
Rep.  454. 

Under   the    provisions    of  article  27, 
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lien  given  by  the  statutes  do  not  override  or  interfere  with  prior 
or  bona  fide  hens.^  A  subsequent  lien  may  be  a  lien  acquired 
after  the  making  of  the  contract  by  the  mechanic.** 


chapter  So,  Compiled  Laws  of  1S79, 
the  lien  of  a  mechanic,  or  material-man, 
for  work  done  or  material  furnished, 
has  preference  to  "all  other  liens  and 
encumbrances''  which  may  attach  to  or 
upon  the  lands  or  buildings,  subsequent 
to  the  commencement  of  the  building, 
or  the  making  of  the  repairs,  or  the 
furnishing  of  the  material;  and  the 
words  of  the  statute,  "all  other  liens 
and  encumbrances,"  also  embrace  con- 
veyances. Warden  v.  Sabins,  36  Kan. 
165. 

While  it  is  true  that,  under  section 
2135,  subdivision  4,  of  Miller's  Code,  a 
.  mechanics'  lien  will,  under  certain  cir- 
cumstances, have  priority  over  a  senior 
mortgage,  yet  this  provision  has  no 
application  to  a  case  where  the  mort- 
gage was  foreclosed  and  the  premises 
sold  thereunder,  before  the  materials 
for  which  the  lien  is  claimed  were  fur- 
nished. Shepardson  v.  Johnson,  60 
Iowa  239. 

Georgia. — Where  a  laborer  neither 
recorded  nor  foreclosed  his  lien  as  such, 
but  brought  complaint  on  an  open  ac- 
count for  the  amount  due  him,  and  re- 
covered judgment,  his  claim  was  post- 
poned to  judgments  junior  to  the  per- 
formance of  the  work  but  senior  to  the 
date  of  his  judgment.  Love  -v.  Cox,  68 
Ga.  269. 

In  Iowa,  under  Rev.,  §  185,  amended 
by  laws  1862,  ch.  3,  a  mechanics'  lien 
for  labor  performed  or  materials  fur- 
nished holds  good  as  against  interven- 
ing encumbrances  for  the  period  of  90 
days  from  the  date  of  the  last  item, 
without  filing  a  statement  of  the  claim 
as  provided  by  statue.  After  that  time 
the  filing  is  necessary  in  order  to  pre- 
vent encumbrances  from  gaining  prior- 
ity. Evans  v.  Tripp,  35  Iowa  371;  Gil- 
bert V.  Thorp,  72  Iowa  714.  See  Bear 
V.  Burlington  C.  R.  &  N.  R.  Co.,  48  Iowa 
6ig. 

In  Pennsylvafiia,  the  limitation  of  a 
statute  requiring  claims  of  employees 
and  others  to  be  recorded  within  six 
months  after  the  same  shall  have  fallen 
due,  in  order  to  secure  their  priority,  is 
not  suspended  by  the  pendenc3'  of  a 
suit  in  which  receivers  have  been  ap- 
pointed; but  the  limitation  is  suspended 
by  a  decree  of  reference  to  a  master  to 
take  ar\  account  of  debts  and  their 
priorities  against   the   defendant   corn- 


pan}'.     Philadelphia   Bank   v.   Shenan- 
doah Iron  Co.,  35  Fed.  Rep.  436. 

1.  Choteau  v.  Thompson,  2  Ohio  St. 
1 14;  Curtis  Bro.  &  Co.  v.  Broadwell,  66 
Iowa  662;  German  Bank  v.  Schloth,  59 
Iowa  316;  Green  v.  Green,  16  Ind.  253; 
Jessup  V.  Stone,  13  Wis.  466;  Doreston 
V.  Krieg,  66  Wis.  604;  Mark  v.  Murphy, 
76  Ind.  534;  Young  v.  Stoutz,  74  Ala. 
574;  Close  V.  Hunt,  8  Blackf.  (Ind.)  254; 
Scales  V.  Griffin,  2  Doug.  (Mich.)  54; 
Walker  v.  Hauss-Higo,  i  Cal.  1S3; 
Crowell  V.  Gilmore,  13  Cal.  54;  Preston 
V.  Sonora  Lodge,  39  Cal.  116;  Fergu- 
son -'.  Miller,  6  Cal.  402;  Williams  v. 
Santa  Clara  Min.  Co.,  66  Cal.  193,  194; 
Root  V.  Bryant,  57  Cal.  48;  Prow  v. 
Rose,  4  Cal.  174;  Thomas  &  Co,  v. 
Mowers,  27  Kan.  265;  Newark  etc.  Co. 
V.  Morison,  3  N.  J.  Eq.  133;  Knox  v. 
Starks,  4  Minn.  20;  Willim  v.  Bern- 
heimer,  5  Minn.  2S8;  Olympic  Theatre^ 
2  Browne  (Pa.)  275;  Mitchell  t',  Evans, 
2  Browne  (Pa.)  329;  Vandevender's 
Case,  2  Browne  (Pa.)  304;  Leib  v. 
Bean,  i  Ash.  (Pa.)  207;  Cornelius  v. 
Uher,  2  Browne  (Pa.)  229;  Reading 
1'.  Hopson,  90  Pa.  St.  494;  Denmead  v. 
Bank  of  Baltimore,  9  Md.  179;  Pride  v. 
Viles,  3  Sneed  (Tenn.)  125;  Denison  v. 
Shuler,  47  Mich.  598;  s.  c,  41  Am.  Rep. 
734;  Troth  V.  Hunt,  8  Blackf.  (Ind.) 
580;  West  V.  Klotz,  37  Ohio  St.  420; 
North  etc.  Church  v.  Jevne,  32  111.  214; 
Hoover  v.  Wheeler,  23  Miss.  314; 
Ettridge  v.  Bossett,  136  Mass.  314J 
Thomas'  Estate,  76  Pa.  St.  30;  Lunt  •?;. 
Stephens,  75  111.  507;  Wing  f.  Carr,  86 
111  347;  Dunweli  v.  Bidwell,  8  Minn. 
34;  Otley  -v,  Haveland,  36  Miss.  19;. 
Hall  V.  Mullariphy  Planing  Mill  Co., 
16  Mo.  App.  454;  Inverarity  v.  Stowell, 
10  Oregon  261;  Haenssler  v.  Thomas,  4 
Mo.  App.  463;  Rees  v.  Ludington,  13 
Wis.  276;  Neiison  t;.  Iowa  etc.  R.Co.,  44 
Iowa  71;  Hinckley  &  Egery  Iron  Co.  v. 
James,  51  Vt.  240;Tomme3'  v,  Spartan- 
burg etc.  R.  Co.,  7  Fed.  Rep.  429;  Jean 
V.  Wilson,  38  Md.  288;  Taylor  v.  La- 
bar,  25  N.  J.  Ev.  222;  McCree  v.  Cam- 
pion, 5  Phila.  (Pa.)  9. 

In  Mississippi,  the  lien  of  the  me- 
chanic is  subordinate  to  a  prior  encum- 
brance, so  far  as  respects  the  land  but 
is  good  against  the  building.  McAllis- 
ter V.  Clopton,  51  Miss.  257. 

2.   Page  V.   Bettes,  17   Mo.  App.  366. 

A   contract  for  the  sale  of  land  was 
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1.  Mortgagee. — The  rights  of  the  mortgagee  are  paramount  to 
those  of  the  mechanic  where  the  mortgage  attaches  before  the 
house  was  erected,  altered  or  repaired.^  But  when  the  mort- 
gage is  executed  on  the  premises  after  the  beginning  of  the  work 
or  the  commencement  of  the  building,  a  mechanics'  lien  will  take 


made  whereby  the  purchaser  was  to 
build  upon  it  and  to  mortgage  it  to  se- 
cure money  borrowed  for  building  pur- 
poses, which  mortgage  was  to  have  a 
priority  over  a  mortgage  given  for  the 
purchase  money.  Prior  to  the  giving 
of  the  mortgage  for  the  loan  and  the 
recording  of  the  deed  of  conveyance, 
contracts  were  made  for  labor  and  ma- 
terials to  be  furnished  in  the  building 
operations.  Held,  that  the  mechanics' 
liens  arising  from  said  contracts  had  a 
priority  over  both  mortgages.  Phoenix 
Mat.  Life  Ins.  Co.  v.  Batchen,  6  111. 
App.  621. 

1  Williams  v.  Santa  Clara  Min.  Co., 
66  Cal.  193,  194;  Jean  v.  Wilson,  38 
Md.  288;  Hunger  v.  Curtis,  42  Hun 
(N.  Y.)  465;  Hoskins  v.  Carter,  66 
Iowa  638;  Root  V.  Bryant,  57  Cal.  48; 
Prow  V.  Munie,  4  Cal.  174;  Ferguson  v. 
Miller,  6  Cal.  402;  Crowell  v.  Gilmore, 
13  Cal.  54;  Preston  v.  Sonora  Lodge, 
39  Cal.  1 16;  Walker  v.  Hauss-Higo,  i 
Cal.  183;  West  V.  Klotz,  37  Ohio  St. 
420;  Choteau  v.  Thomoson,  2  Ohio  St. 
114;  Troth  V.  Hunt,  8  Blackf.  (Ind.) 
580;  Green  v.  Green,  16  Ind.  253;  Mark 
■V.  Murphy,  76  Ind.  534;  Thomas  & 
Co.  V.  Mowers,  27  Kan.  265;  Denison 
V.  Shuler,  47  Mich.  598;  s.  c,  41  Am. 
Rep.  734;  Pride  v.  Viles,  3  Sneed 
(Tenn.)  125;  Denmead  v.  Bank  of  Bal- 
timore, 9  Md.  179;  Reading  v.  Hopson, 
90  Pa.  St.  494;  Cornelius  v.  Uhler,  2 
Browne  (Pa.)  229;  Leib  v.  Bean,  \  Ash. 
(Pa.)  207;  Ex  parte  Vandevender,  2 
Browne  (Pa.)  304;  Mitchell  v.  Evans,  2 
Browne  (Pa.)  329;  Browne  v.  Smith,  2 
Brpwne  (Pa.)  229  n.;  Olympic  Theatre, 
2  Browne  (Pa.)  275;  Willim  v. 
Bernheimer,  5  Minn.  2S8;  Knox  v. 
Starks,  4  Minn.  20;  Newark  etc.  Co.  v. 
Morrison,  13  N.  J.  Eq.  133.  See  Dun- 
well  V.  Bidwell,  8  Minn.  34;  Otley  v. 
Haveland,  36  Miss.  19;  Elgin  Lumber 
Co.  V.  Ilyangman,  23  111.  App.  250; 
Ettridge  v.  Bossett,  136  Mass.  314; 
Lamb  v.  Hanneman,  40  Iowa  41; 
Hoover  v.  Wheeler,  23  Miss.  314;  North 
etc.  Church  z>.  Jevne,  32  111.  214;  Re 
Hoyt,  3  Biss.  (U.  S.)  436;  Martsolfi". 
Barnwell,  15  Kan.  612;  Tommey  v. 
Spartanburg  etc.  R.  Co.,  7  Fed.  Rep. 
429;    Boston  &  Co.  C.  V.    C.  &  O.  R. 


Co.,  76  Va.  180;  12  Am.  &  Eng.  R. 
Cas.  263;  Hinckley  &  Egery  Iron  Co. 
V.  James,  51  Vt.  240;  Neilson  v.  Iowa 
etc.  R.  Co.,  44  Iowa  71;  Curtis  Bros.  & 
Co.  V.  Broadwell,  66  Iowa  662;  German 
Bank  v.  Schloth,  59  Iowa  316;  Rees  t'. 
Ludington,  13  Wis.  276;  Hale  v.  Mul- 
lariphy  Planing  Mill  Co.,  16  Mo.  App. 
454;  Inverarity  v.  Stowell,  10  Oregon 
261;  Haenssler  v.  Thomas,  4  Mo.  App. 
463.  See  Brooks  v.  Burlington  etc.  R. 
Co.,  loi  U.  S.  443;  Bear  v.  Burlington 
C.  R.  &  M.  R.  Co.,  48  Iowa  619;  Tay- 
lor V.  Burlington  etc.  R.  Co.,  4  Dill. 
(U.  S.)  570;  Equitable  Life  Ins.  Co.  v. 
•Slye,  45  Iowa  615;  Heidelbach  v. 
Jacobi,  28  N.  J.  Eq.  544;  Taylor  v. 
Labar,  25  N.  J.  Eq.  222;  Thomas'  Es- 
tate, 76  Pa.  St.  502;  Reilly  v.  Hudson, 
62  Mo.  383;  Williams  v.  Chapman,  17  111. 
423.  Compare  Hill  V.  La  Crosse  &  R. 
Co.,  II  Wis.  214.  The  mortgage  must  be 
recorded.  Mutual  Ben.  Life  Ins.  Co. 
V.  Rowand,  26  N.  J.  Eq.  389. 

The  mortgage  in  Question  was  filed 
after  the  defendant  v/as  entitled  to  a 
mechanics'  lien,  but  before  any  state- 
ment claiming  a  mechanics'  lien  was 
filed;  and  the  statement  claiming  the 
lien  was  filed  more  than  ninety  days 
after  the  last  of  the  materials  was  fur- 
nished. The  mortgage  was  given  for 
an  antecedent  indebtedness,  but  the 
time  of  the  pa3'ment  was  extended. 
Held:  (i)  That  the  extension  of  time 
was  a  good  consideration  of  the  mort- 
gage. SuUilvan  Sav.  Inst.  i'.  Young, 
55  Iowa  132.  (2)  That  in  the  absence 
of  a  showing  on  the  part  of  the  defend- 
ant that  the  mortgagee  had  actual  no- 
tice of  defendant's  right  to  a  lijn.  Mc- 
Clain's  Code,  p.  598,  §  6,  the  mortgage 
was  superior  to  the  mechanics'  lien. 
Hoskins  v.  Carter,  66  Iowa  63S. 

Intermediate  the  execution  and  re- 
cording of  a  mortgage,  work  was  com- 
'menced  upon'the  mortgaged  premises, 
and  a  mechanics',lien  claimed  therefor: 
held,  that  the  lien  of  a  mortgage  was 
superior  to  the  inechanics'  lien,  unless 
the  plaintiff,  at  the  time  be  commenced 
the  work,  had  no  noticeof  the  existence 
of  the  mortgage.  Root  v.  Bryant,  57 
Cal.  48;  McCree  v.  Champion,  5  Phila. 
(Pa.)  9. 
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The  lien  given  by  R.  S.,  ch.  91,  §  27, 
for  labor  performed,  or  materials  fur- 
nished, in  the  erection  of  buildings, 
does  not  take  precedence  of  a  mortgage, 
otherwise  valid  and  recorded  before  the 
labor  or  materials  were  contracted  for; 
the  mortgagee  not  being  the  party  by 
virtue  of  a  contract  with  whom,  or  by 
whose  consent,  the  services  were  ren- 
dered or  the  materials  were  supplied. 
The  written  notice  to  prevent  the  lien 
mentioned  in  R.  S.,  ch.  91,  §  28  (Stat. 
1876,  ch.  140),  is  not  required  where  the 
labor  or  materials  were  furnished  with- 
out the  mortgagee's  knowledge.  Morse 
V.  Dole,  73  Me.  35. 

If  an  estate  is  mortgaged  before  a 
petition  is  iiled  for  the  enforcement  of 
a  mechanics'  lien  for  labor,  the  lien  will 
attach  only  to  the  equity  of  redemption. 
Mulrey    v.   Barrow,  11   Allen    (Mass.) 

In  Brooks  v.  Burlington  etc.  R.  Co., 
loi  U.  S.  443;  and  Mej'er  v.  Hornb}-, 
loi  U.  S.  728,  it  has  been  held  that  a 
mechanics'  lien  for  work  done  subse- 
quent to  a  pre-existing  and  duly  re- 
corded mortgage,  has  priority  of  lien. 

In  Missouri,  a  contractor  as  well  as  a 
subcontractor  is  within  the  provision  of 
the  mechanics'  lien  giving  priority  over 
a  mortgage  given  after  the  work  on  the 
building  was  begun.  Hydraulic  Press 
Brick  Co.  v.  Bormans,  19  Mo.  App. 
664;  Great  Western  Planing  Mill  Co. 
V.  Bormans,  19  Mo.  App.  671. 

B  claimed  a  mechanics'  lien  for 
building  material  furnished  to  F,  to 
whom  a  deed  of  the  land  had  never 
been  delivered.  The  deed,  notwith- 
standing, was  recorded  but  a  mortgage 
back,  which  should  have  been  given 
when  the  deed  was  delivered,  was  not 
on  record.  Held,  that  B's  lien  could 
not  prevail  as  against  the  lien  of  the 
subsequently  recorded  mortgage, 
Moody  V.  Drvden,  72  Iowa  461. 

A  mechanics'  lien  takes  priority  upon 
the  building,  over  a  prior  mortgage 
upon  the  land.  Newark  etc.  Co.  v. 
Morrison,  2  Beas.  iN.  J.)  133,  See 
Conrad  v.  Starr,  50  Iowa  470. 

Where  an  unfinished  house  is  sold, 
and  a  mortgage  given  for  the  purchase 
money,  which  is  immediately  recorded, 
the  claims  of  mechanics  and  material- 
men, for  work  and  labor  subsequently 
done  and  furnished,  in  the  completion 
of  the  building  by  the  vendee,  have 
priority  over  the  mortgage.  American 
Fire  Ins.  Co.  v.  Pringle,  2  S.  &  R.  (Pa.) 
138. 

Purchase    Money    Mortgage. — A  pur- 


chase money  mortgage,  under  certain 
circumstances,  is  entitled  to  priority 
over  a  mechanics'  lien  though  given 
subsequent  to  the  commencement  of 
the  building.  Clark  v.  Butler,  32  N.  J. 
Eq.  664.  See  McCree  v.  Campion,  5 
Phila.  (Pa.)  9. 

Acquiescence  of  Mortgagee. — A  con- 
tract was  for  specified  work,  and  such 
extra  work  at  a  certain  rate  of  price  as 
the  owner  might  direct;  the  owner  then 
mortgaged,  and  afterwards  extra  work 
was  done  with  the  knowledge  of  the 
mortgagee.  Held,  that,  through  the 
acquiescence  of  the  mortgagee,  the  me- 
chanic acquired  a  lien  for  the  extra 
work,  superior  to  the  lien  of  the  mort- 
gage.    Soule  K.  Dawes,  i4Cal.  247. 

Mistake. — Where  judgment  is  ob- 
tained upon  a  mechanics'  lien,  and  a 
mistake  therein  in  regard  to  the  date  of 
the  lien  is  afterwards  corrected  by 
amendment,  by  the  substitution  of  an 
earlier  date  for  that  fixed  in  the  first 
judgment,  a  prior  mortgagee,  who  has 
not  been  in  any  way  misled  by  the 
mistake,  cannot  take  any  advantage 
thereof.     Monroe  v.  West,  12  Iowa  119. 

Fraud. — It  is  no  objection  to  the 
validity  of  liens  that  the  owner  of  the 
property-  procured  them  to  be  filed,  or 
that  he  concealed  their  existence  from 
the  mortgagee  at  the  time  of  obtaining 
the  loan  for  which  a  mortgage  was 
given.  If  the  mortgagor  -n-as  actuated 
by  fraudulent  motives,  it  cannot  aft'ect 
the  rights  of  the  lienholders.  Gordon 
V.  Torrey,  15  N.  J.  Eq.  112, 

A  mechanic  who  had  agreed  with  the 
owner  of  land,  to  build  houses  thereon, 
was  induced  by  fraud  of  the  landowner 
and  a  third  person,  to  delay  the  signing 
of  the  building  contract,  until  the  land- 
owner had  executed  and  recorded  a 
mortgage  to  the  third  person  without 
consideration,  and  with  intent  to  sus- 
pend any  mechanics'  lien.  By  his  con- 
tract, the  mechanic  was  not  to  be  paid 
until  the  houses  were  completed.  Held, 
that  he  could  maintain  a  bill  in  equity, 
before  the  houses  were  completed,  to 
restrain  the  assignment  of  the  mortgage 
and  compel  its  cancellation.  Hulsman 
V.  Whitman,  109  Mass.  41;. 

Insurance  Money  Payable  to  Mortgagee. 
— A  mechanic  put  material  into  a  house 
which  was  burned  before  its  completion. 
There  was  insurance  payable  to  the 
mortgagee,  whose  mortgage  was  a  pur- 
chase money  mortgage,  executed  simul- 
taneously with  his  conveyance  of  the 
land.  Held,  that  the  lien  of  the  mort- 
gage on  the  insurance  monev  was  su- 
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precedence  in  point  of   lien  to  the  mortgage.^     So  extra   work 
done    to    the    knowledge    of    mortgagor   and    without    objection 


perior  to  the  lien  of  the  mechanic.  El- 
gin Lumber  Co.  v.  Langman,  23  111. 
App.  250. 

In  case  of  addition  to  a  building, 
mortgages  and  judgments  prior  to  the 
liens  attach  upon  the  original  structure, 
but  the  liens  have  priority  in  attach- 
ment upon  the  additions;  the  land  must 
be  iirst  appropriated  to  the  payment  of 
W\%  mortgages  and  judgments,  and  then 
to  the  liens  in  their  order,  if  they  are 
not  satisfied  by  the  value  of  the  addi- 
tion.    Whitenack  v.  Noe,  3  Stockt.  (N. 

J-)  3^1- 

In  Cn/^ybrH/a,  under  code,  ^  11S6,  the 
lien  of  a  prior  recorded  mortgage  is 
paramount  to  a  mechanics'  lien,  and  § 
H92,  requiring  the  owner  or  person 
claiming  an  interest  in  the  land  to  give 
notice  that  he  will  not  be  responsible 
for  the  cost  of  the  improvement,  does 
not  apply  to  such  mortgagee.  Williams 
V.  Santa  Clara  Min.  Assoc,  66  Cal. 
193.  Transfer  of  propert3'  before 
record  of  lien  does  not  affect  the  lien. 
Hotaling  v.  Cronise,  2  Cal.  60.  So  an 
unrecorded  mortgage  has  priority  over 
a  subsequent  mechanics'  lien.  Prow  v. 
Rose,  4  Cal.  174;  Root  v.  Bryant,  ^7 
Cal.  48.  Unless  the  lien  holder  at 
commencement  of, work  had  notice  of 
existence  of  the  mortgage.  Root  v. 
Bryant,  57  Cal.  48. 

Mortgage  Recorded  Subsequently. — 
B  claimed  a  mechanics'  lien  for  build- 
ing material  furnished  to  F,  to  whom  a 
deed  of  the  land  had  never  been  deliv- 
ered. The  deed,  notwithstanding,  was 
recorded,  but  a  mortgage  back  which 
should  have  been  given  when  the  deed 
was  delivered,  was  not  on  record. 
Held,  that  B's  lien  could  not  prevail  as 
against  the  lien  of  the  subsequentl3'  re- 
corded mortgage.  Moody  v.  Dryden, 
72  Iowa  461. 

1.  Morris  Canal  Co.  i'.  Rockway 
Mfg.  Co.,  14  N.J.  Eq.  1S9;  Hahn's  Ap- 
peal, 39  Pa.  St.  409;  Manhattan  Life 
Ins.  Co.  V.  Paulison,  28  N.  J.  Eq.  304. 
See  Dierks  v.  Walrod,  66  Iowa  354; 
Soule  V.  Dawes,  7  Cal.  575,  576;  Mars- 
ton  V.  Ken3'on,  4  i_onn.  349,  356;  Nor- 
dyke  &  Marmon  Co.  i'.  Hawkeye 
Woolen  Mills  Co.,  53  Iowa  521;  Mark 
V.  Murphy,  76  Ind.  534;  Lamb  v.  Han- 
neman,  40  Iowa  41;  Taylor  v.  Bur'ing- 
ton  etc.  R.  Co.,  4  Dill.  570;  Xeilson  v. 
Iowa  etc.  R.  Co.,  44  Iowa  71;  Haenssler 
V.   Thomas,  4  Mo.   App.  463;   Stout  v. 


Sower,    22    111.    App.   65;    Meredith  v 
Kunze,  42  N.  W.  Rep.  619. 

As  to  railroads,  see  Taylor  v,  Bur- 
lington etc.  R.  Co.,  4  Dill".  (U.  S.)  570; 
Neilson  v.  Iowa  R.  Co.,  44  Iowa  71; 
Railroad  Co.  x>.  Me_ver,  100  U.  S.  457; 
Shamokin  Valley  etc.  R.  Co.  v.  Ma- 
lone,  85  Pa.  St.  25;  Coe  V.  New  Jersey 
M.  R.  Co.,  30  N.  J.  Eq.  105;  Fox  v. 
Seal,  22  Wall.  (U.  S.)  424;  Seitz  v. 
Union  Pacific  R.  Co.,  i6  Kans.  133; 
Chicago  etc.  R.  Co.  v.  Union  R.  M. 
Co.,  109  U.  S.  702;  s.  c,  16  Am.  &  Eng. 
R.  Cas.  626;  Botsford  v.  New  Haven 
etc.  R.  Co.,  41  Conn.  454;  Tyrone  & 
Clearfield  R.  Co.  v.  Jones,  79  Pa.  St. 
60;  Boston  etc.  Co.  v.  Chesapeake  etc. 
R,  Co.,  76  Va  180;  12  Am.  &  Eng.  R. 
Cas.  263. 

A,  holding  mechanics'  liens  on  cer- 
tain property',  and  supposing,  that  un- 
der the  act  of  1855,  he  had  the  right  to 
extend  the  time  of  credit,  signed  an  en- 
try on  the  records,  stating  that  they  did 
not  fall  due  until  a  certain  date,  and  this 
under  an  erroneous  understanding  of 
the  law;  discovering  his  error,  he  sued 
on  the  liens  before  said  date,  had  judg- 
ment, bought  in  the  premises  and  had  a 
sheriflPs  deed.  B,  a  mortgagee,  subse- 
quent to  the  liens,  had  judgment, 
bought  in  the  property,  and  also  took  a 
sherifi's  deed,  and  now  filed  his  bill, 
joining  the  original  owners,  to  set  aside 
A's. proceedings  on  the  ground  of  fraud. 
Held,  that  no  fraud  was  shown  against 
A,  who  might  rescind  the  arrangement 
for  the  extension  of  the  credit,  evi- 
denced bj'  the  entrj',  so  long  as  he  did 
not  inequitably  disturb  any  rights  of  B, 
which  he  appeared  not  to  have  done. 
Gamble  v.  VoU,  15  Cal.  507. 

A  mechanics'  lien,  under  Mass.  Gen. 
Stat.,  ch.  150,  has  priority  over  a 
mortgage  executed  after  the  making  of 
the  contract  under  which  the  lien  is 
claimed.  Dunkle  t). Crane,  103  Mass. 470. 

When  buildings  on  Avhich  liens  are 
claimed  were  commenced,  and  the  bulk 
of  the  materials,  constituting  the  lien  • 
claims  were  furnished  before  a  inort- 
gage  was  recorded,  it  is  clear  that  the 
liens,  if  valid,  have  priority  over  such 
mortgage.  Morris  Canal  Co.  v,  Rock- 
awa}'  Mfg-  Co.,  14  N.  J,  Eq.  189;  Hahn's 
Appeal,  39  Pa.  St.  409;  Manhattan  Life 
Ins.  Co.  V.  Paulison,  28  N.J.  Eq.  304. 
Comfnre  Prow  v.  Munie,  4  Cal.  174; 
Root  V.  Bryant,  57  Cal.  48. 
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would,  in  equity,  be  a  lien  as  against  the  mortgage. ^  Where  the 
lien  attaches  when  the  structure  is  completed,  a  mortgage,  exe- 
cuted after  the  commencement  and  before  the  completion  of  the 
work,  is  paramount  to  the  lien.^  But,  an  extension  of  time  for 
the  completion  of  the  work  or  for  payment  does  not  render  the 
mortgage  lien  superior.* 

A  mortgage  encumbrance,  anterior  to  a  mechanics'  lien,  takes 
priority  over  it  to  the  extent  of  the  value  of  the  property  at  the 
time  the  mechanics'  lien  attached,  and  the  mechanics'  lien  takes 
priority  over  the  mortgage  only  to  the  extent  of  the  additional 
value  given  to  the  property  by  the  improvements.*  The  lien  can- 
not antedate  the  time  of  the  acquisition  of  title  to  the  land, 
although  the  work  was  begun  before.  If,  when  the  deed  is  taken, 
a  mortgage  back  was  given,  the  mortgage  is  paramount  to  the 
lien.s 

Amounts  paid  by  the  mortgagee  for  taxes  and  insurance  on  the 
property  have  not  a  priority  over  the  mechanics'  lien.® 

2.  Improvements  by  Mortgagee. — A  mortgagee  in  possession  has 
a  legal  title  against  the  whole  world,  subject  to  the  rights  of  the 
mortgagor.  If  the  mortgagee,  while  in  possession,  erects  a  house  on 
the  premises,  the  mechanics'  lien  is  subsequent  to  the  mortgage,'^ 


But  if  the  owner  mortgages  to  an  in- 
nocent mortgagee,  tlie  lien  of  the  me- 
chanic and  material-man  will  be  lost 
and  unavailable  as  against  the  mort- 
fragee.     Foushee    v.  Grisby,    12    Bush 

(Ky.)  75- 

A  building  partly  finished  was  sold 
and  a  mortgage  given  for  the  purchase 
money  and  recorded;  it  was  held  that 
the  lien  of  the  mechanics  who  com- 
pleted the  building  after  the  recording 
was  prior  to  the  mortgage.  American 
Fire  Ins.  Co.  v.  Pringle,  2  S.  &  R.  (Pa.) 
138. 

Where  a  person,  in  possession  of  land 
under  a  bond  for  title,  erected  a  hotel 
upon  the  premises,  and  a  inechanics' 
lien  was  filed  by  the  person  furnishing 
the  lumber,  and  subsequently  the  per- 
son in  possession  procured  a  deed  from 
the  owner,  and  at  the  same  time  gave 
back  a  mortgage  for  the  purchase 
mone}',  it  was  held,  in  a  suit  to  foreclose 
the  mortgage  in  which  the  holder  of  the 
mechanics'  lien  intervened,  that  the 
mortgage  debt  should  be  first  satisfied 
out  of  the  property.  Virgin  xk  Bru- 
baker,  4  Nev.  31. 

In  Iowa,  a  mortgage,  taken  more  than 
ninety  days  after  work  has  been  done 
for  which  a  mechanics'  lien  is  claimed, 
and  before  the  statement  of  the  lien  is 
filed,  takes  precedence  of  the  lien  un- 
der  the  statute   if  for   a   valid  consid- 


eration and  without  notice.     Gilbert  v. 
Tharp,  72  Iowa  714. 

In  Kansas,  the  lien  does  not  attach 
until  after  the  work  is  completed. 
Where  a  mortgage  was  executed  and  re- 
corded on  August  2ist,  and  a  contract 
to  erect  a  hotel  was  executed  and  the 
work  thereon  commenced  on  August 
3rd;  held,  that,  under  the  Kansas 
lien  law  pf  1871,  the  lien  of  the  mort- 
gagee was  prior  to  the  lien  of  the  con- 
tractor. Martsolf  X'.  Barnwell,  15  Kan. 
612. 

1.  Soule  V.  Dawes,  14  Cal.  248. 

2.  Bear  v.  Burlington  etc.  R.  Co.,  48 
Iowa  619;  Tommey  v.  Spartanburg  etc. 
R.  Co.,  7  Fed.  Rep.  429;  i  Am,  &  Eng. 
R.  Cas.  632. 

3.  Stout  V.  Sower,  22  111.  A  pp.  65. 

4.  Croskey  v.  Northwestern  Mfg. 
Co.,  48  111.  481. 

5.  Steininger  v.  Raeman,  28  Mo. 
App.  594. 

6.  Devereux    v.    Taft,    20    S.     Car. 

555- 

7.  Ferguson  i).  Miller,  6  Cal.  402; 
Preston  v.  Sonora  Lodge,  39  Cal. 
116. 

Improvements  of  mortgaged  premises 
make  mechanics'  lien  subject  to  the 
mortgage  lien.  But  if  susceptible  of 
removal  and  separate  sale,  mechanics' 
lien  has  priority.  Preston  v.  Sonora 
Lodge,  39  Cal.  116. 
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The  fact  that  the  mortgagor  was  the  agent  of  the  mortgagee  in 
procuring  the  work,  is,  as  to  these  proceedings  against  the  former, 
immaterial.^ 

3.  Mortgage  for  purchase  money  takes  precedence  of  a  mechanics' 
hen  upon  a  building  erected  by  a  purchaser  without  title,^ 

4.  Ordinary  Creditors. — The  right  of  a  material-man  under  the 
mechanics'  lien  law  to  money  going  to  a  contractor,  is  superior 
to  that  of  an  ordinary  creditor  under  proceedings  in  garnish- 
ment^ or  attachment.^  So  where  the  balance  due  the  contractor 
is  insufficient  to  satisfy  all  subsequent  lien  claimants,  an  order  for 
a  general  debt  of  the  contractor,  accepted  by  the  owner,  is  not 
entitled  to  priority  of  pr.yment.^ 

5.  Persons  Holding  Under  Trust  Deed. — Where  A  has  a  prior  lien 
on  property  under  a  deed  of  trust,  and  B  has  a  mechanics'  lien  on 
the  same  property,  B  is  entitled  to  enforce  his  lien  by  a  sale  of 
the  property,  subject  to  the  paramount  lien  of  A.® 


1.  Pride  v.  Viles,  3  Sneed  (Tenn.)  125. 
A     mechanic    who,   upon     premises 

liable  to  a  duly  recorded  mortgage, 
makes  repairs,  at  the  mortgagor's  re- 
quest, which  the  mortgagor  is  not 
bound  to  the  mortgagee  to  make,  has 
no  lien  superior  to  the  mortgage,  but 
only  upon  the  mortgagor's  estate. 
Reid  V.  Bank  of  Tennessee,  i  Sneed 
(Tenn.)   262. 

2.  Guy  V.  Carriere,  5  Cal.  511. 
Where   an  absolute   deed    of  land  is 

given  and  a  mortgage  returned  for  the 
purchase  money,  said  mortgage  is  post- 
poned,under  Ga.  Code,  §  1979,  to  the  lien 
of  one  who,  without  notice  of  the  mort- 
gage, furnishes  materials  to  the  holder 
of  the  deed  for  improvements  on  the 
land,  if  the  lien  is  properly  recorded 
and  sued  upon.  Tanner  v.  Bell,  61 
Ga,  5S4. 

3.  Jones  V.  Church  of  the  Holy 
Trinity,  15  Neb,  81,  See  Quimby  v. 
Sloan,  2  E,  D.  Smith  (N,  Y,)  594; 
Jackson  i<.  Sloan,  2  E,  D,  Smith  (N. 
Y.)  616,  But  as  to  laborers,  see  Mode's 
Estate,  76  Pa.  St,  502, 

Where  the  petition  for  a  mechanics' 
lien  is  not  filed  within  six  months  after 
the   completion  of    the  work,  and    the 


labor  is  done  or  commenced,  or  the 
materials  are  furnished  (Code,  ^§ 
3440-47);  and  if  the  claim  is  properly 
filed  for  record  within  the  time  pre- 
scribed, followed  up  by  suit  within 
ninety  days  (§  3454),  and  prosecuted  to 
judgment  without  unnecessary  delay, 
the  lien  is  superior  to  that  of  an  attach- 
ment levied  on  the  property  subsequent 
to  its  accrual,  though  before  the  com- 
menceineut  of  the  suit  to  enforce  it. 
Young  -'.  Stoutz,  74  Ala,  574, 

5  McPherson  v.  Walton,  42  N,  J, 
Eq.  2S2, 

6.  Buntyn  v.  Shippers'  Compress 
Co.,  63  Miss,  94;  Wroten  v.  Armat,  31 
Gratt,  (Va.)  228;  Williams  v.  Santa 
Clara  Min,  Co,,  66  Cal,  193,  Contra, 
Fuquay  v.  Stickney,  41  Cal.  583. 

A  building  company  agreed  to  ad- 
vance to  a  member  to  enable  him  to 
build  on  his  lot,  and  took  a  trust  deed 
of  the  land  and  buildings  to  be  erected 
thereon  to  secure  the  advances  as  they 
should  be  inade;  the  member  then 
made  a  building  contract  secured  by 
the  mechanics'  lien,  the  contractor 
knowing  of  the  trust  deed,  and  that  the 
company  claimed  for  all  further  ad- 
vances,   prior   to   the    mechanics'   lien. 


money  for    the    labor  and  materials  is     The  contractor  assigned  his  contract  as 


due,  the  lien  given  by  statute  cannot 
prevail  over  the  liens  of  intervening 
creditors,  or  the  rights  of  others  a  9 
quired  by  purchase  under  such  inter- 
vening liens,  Thielman  v.  Carr,  75 
III.  385, 

4.  A    mechanics'    statutory    lien    for 

/abor  performed,  or  materials  furnished, 

accrues   from    the    time    at    which    the 

I 


security  for  advances  by  another  per- 
son. Held,  that  as  to  those  future  ad- 
vances made  after  the  builder's  lien  had 
attached,  and  which  were  paid  over  to 
the  mechanic,  or  his  assignee,  as  part 
payment  of  his  claim,  the  company's 
claim  had  priority  over  the  mechanics' 
lien.  laege  v.  Bossieux,  15  Gratt. 
(Va,)  83. 
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6.  Vendor. — The  lien  of  mechanics  on  land  is  subordinate  to  the 
lien  of  the  vendor.^ 

7.  Mortgagee  Having  Privileges  of  Vendor. — The  holder  of  a 
mortgage  with  the  privilege  of  a  vendor  on  land,  is  not  entitled  to 
be  paid  in  full  out  of  the  proceeds  of  sale  of  the  land  and  the 
buildings  subsequently  erected  thereon,  before  the  parties  holding 
builders'  liens  on  the  property,  although  the  vendor's  act  of  sale 
contained  a  pact  de  non  alienando?' 


Mechanics  and  material -men  maj' 
have  a  lien  upon  improvements  placed 
b^'.them  upon  property  which  is  held 
under  a  trust  deed  by  a  title  which  is 
superior  to  the  lien,  and  the  court  will 
ascertain  the  comparative  value  of  the 
improvements  and  distribute  the  pro- 
ceeds of  the  preraises  accordingly. 
Raymond  v.  Ewing,  26  111,  329. 

Where  C  purchased  a  piece  of  land 
for  the  purpose  of  having  buildings 
erected  thereon,  and  executed  a  deed  of 
trust  to  secure  the  payment  of  the  pur- 
chase money,  and  afterwards  the  build- 
ings were  erected,  and  C,  having  be- 
come insolvent,  the  property  was  sold 
under  the  deed  of  trust,  but  before  the 
sale  the  contractor  who  had  erected  the 
buildings  filed  his  lien  on  the  property, 
it  was  held  that  the  mechanics'  lien 
must  be  postponed  to  the  claim  for  the 
purchase  money  under  the  deed  of 
trust.  Bridvvell  v.  Clark,  39  Mo.  170. 
As  between  a  mechanic  who  has  fur- 
nished machinery  under  a  continuing 
contract  and  the  beneficiaries  in  a  deed 
of  trust,  the  right  of  the  former  to  en- 
force a  mechanics'  lien  is  not  affected 
by  the  fact  that  his  account  embraces 
items  long  antedating  the  deed  of  trust, 
when  these  have  been  cancelled  by  pay- 
ments also  made  before  that  instrument 
was  executed.  Allen  v.  Frumet  Min. 
etc.  Co.,  73  Mo.  688. 

A  deed  of  trust  made  and  delivered 
before,  but  not  recorded  until  after,  the 
making  of  contracts  for  the  building  of 
a  house  on  the  premises  and  materials 
therefor  does  not  have  priority  over  the 
lien  of  the  parties  making  the  contracts, 
but  the  lien  of  the  latter  takes  pre- 
cedence of  the  lien  created  by  the  deed 
of  trust.  Thielman  v.  Carr,  75  111.  385. 
In  California,  the  holder  of  a  deed 
of  trust  given  as  security  is  not  required 
to  give  notice  that  he  will  not  be  liable 
for  a  mechanics'  lien.  Williams  v. 
Santa  Clara  Min.  Assoc,  66  Cal.  193, 
200.  Contra,  Fuquay  v.  Stickney,  41 
Cal.  583. 

1.  Brown  w.  Morison,  5  Ark.  217;  Orr 


t'.Batterton,  14B.  Mon.  (Ky.)8i;  Wing 
V.  Carr,  86  111.  347;  Charleston  etc.  Co. 
V.  Brockmyer,  18  W.  Va,  590;  Seitz  v. 
Union  Pac.  R.  Co.,  16  Kan.  133,  134; 
Hayes  v.  Fessenden,  106  Mass.  228; 
Hilton  V.  Merrill,  106  Mass.  528;  RoUin 
V.  Cross,  45  N.  y.  766;  Loone  v.  Ho- 
gan,  9  N.  Y.  431;;  Craig  v.  Swinerton, 
15  N.  Y,  (8  Hull)  144. 

Mechanics'  lien  under  the  statute  of 
1S25,  for  improvements  erected  on  land, 
under  a  contract  with  a  purchaser  hold- 
ing, a  bond  for  a  conveyance,  is  sub- 
ordinate to  the  vendor's  lien  for  the 
unpaid  purchase  money.  Gillespie  v. 
Bradford,  7  Yerg,  (Tenn.)  168;  b.  c,  24 
Am.  Dec.  494.  Compare  Stockwell  v. 
Carpenter,  27   Iowa  119. 

Tlie  mechanics'  lien  under  section 
20th  of  the  Lien  act,  for  work  and  ma- 
terials upon  buildings  or  fixtures  an- 
nexed" to  the  realty  'oy  the  vendee  hold- 
ing under  an  executory  contract,  is 
superior  to  the  rights  of  the  vendor  in 
such  contract.     Smith  v.  Moore,  26  111. 

In  Virginia,  the  \'endor's  lien  is  su- 
perior to  the  mechanics'  lien.  If  A 
agrees  to  conve}'  land  to  B  and  puts 
himself  in  possession  thereof  under  an 
agreement,  that  he  will  build  a  house 
thereon,  and  that  then  A  will  convey  it 
to  him  reserving  a  lien  on  the  property', 
and  B  contracts  with  a  mechanic  to 
build  such  house,  and  it  is  built,  and  a 
mechanics'  lien  claimed  on  the  prop- 
erty and  recorded  under  chapter  139  of 
acts  1872-3,  page  460,  and  afterwards 
the  deed  is  made  to  the  purchaser  re- 
serving such  vendor's  lien  for  the  un- 
paid purchase  money,  such  lien  will 
have  priority  over  the  mechanics'  lien. 
Charleston  etc.  Co.  v.  Brockmyer,  18 
W.  Va.  586. 

In  loiva,  a  mechanics'  lien  has  prefer- 
ence over  the  lien  of  the  vendor  of  the 
land  upon  which  the  building  is  erected 
for  his  unpaid  purchase  money.  Stock- 
well  V.  Carpenter,  27  Iowa  119. 

2.  Jamison  v.  Barelli,  20  La.  An.  452. 

Sale   of   Road  Before  Construction. — 
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8.  Vendee. — If  one  buys  land  subject  to  outstanding  contracts 
relating  to  the  premises  and  the  building  thereon,  he  buys  sub- 
ject to  mechanics'  liens  on  the  premises.^  But  a  purchaser  at  a 
sale  under  a  judgment  and  execution  has  the  preference  to  a 
mechanics'  lien  attaching  afterwards.^  If  an  owner,  after  com- 
mencing a  building,  discontinues  the  erection,  pays  off  the 
claims  for  work  and  sells  the  property,  and  the  vendee,  more  than 
six  months  afterward,  recommences  and  finishes  the  building,  the 
liens  of  the  last  mechanics  employed  canjiot  be  carried  back  be- 
yond the  time  of  recommencing  the  work.^ 

9.  Equitable  Estate  of  Vendee. — A  mortgage  for  purchase  money 
is  entitled  to  priority  over  a  mechanics'  lien  against  the  equitable 
estate  of  the  vendee,  under  the  contract  of  sale.* 

10.  Prior  Liens. — If  there  be  liens  on  the  property,  prior  to  the 
commencement  of  the  building  upon  which  the  work  is  done,  or 
for  which  materials  are  found,  the  lien  for  work  and   materials 


When  one  railroad  company  sells  its 
road  to  another  tefore  completion,  and, 
in  doing  so,  enters  into  a  contract  to 
complete  it,  a  third  person  with  whom 
it  enters  into  a  contract  for  work  in 
connection  with  such  completion  stands 
on  the  relation  of  a  subcontractor  to  the 
purchasing  company,  and  is  entitled- to 
a  lien  for  labor  and  material  only  in  the 
event  of  his  complying  with  the  statute 
providing  for  subcontractors.  Templin 
V.  Chicago  etc.  R.  Co.,  73  Iowa  548;  34 
Am.  &  Eng.  R.  Cas.  107. 

1.  Crombie  v.  Rosenstock,  19  Abb. 
(N.  Y.)  N.  Cas.  312;  Devereux  v.  Taft, 
20  S.  Car.  555;  Germain  v.  Steam  Tug 
Indian^,  11  111.  535. 

Where  the  notice  is  filed  at  the  time 
and  in  the  manner  prescribed  by  the 
statute,  the  lien  relates  back  against 
purchasers  for  value  without  notice. 
Burr  V.  Maultsby,  99  N.  Car,  263. 

When  in  a  suit  to  foreclose  a  mort- 
gage, third  parties  intervene  and  attempt 
to  enforce  a  claim  for  materials  against 
funds  in  the  hands  of  the  receiver,  the 
purchaser  of  the  road  is  not  liable  to 
have  a  lien  filed  subsequently  by  said 
parties.  Hale  :'.  Burlington  etc.  R.  Co., 
2  McCrary  558. 

Where  a  railway  mortgage  is  made, 
which  is  void  as  against  a  prior  claim- 
ant for  services  in  the  construction  of 
the  road,  and  a  bill  of  foreclosure  is 
filed,  which  denies  the  validity  of  the 
prior  claim  ,and  which  makes  the  claim  - 
ant  a  party  to  the  suit,  and  the  claimant 
is  served,  appears  and  suffers  the  bill  to 
be  taken  pyo  confesso,  he  cannot  clajm 
a  lien  upon  the  road  in  the  hands  of  a 
purchaser  to  whom  it  has  been  sold  by 


virtue  of  a  decree  of  foreclosure  in  the 
said  suit,  said  sale  being  ordered  by  the 
court  to  convey  a  title  discharged  of  all 
liens  and  claims;  and  this  although  the 
claimant  has  reduced  his  claim  to  a 
judgment  before  the  bill  was  filed. 
Woods  V.  Pittsburgh  etc.  R.  Co.  (Pa.), 
7  Am.  &  Eng.  R.  Cas.  478. 

A  mechanics'  lien  was  entered  against 
property  upon  which  rested  the  lien  of 
an  older  mortgage.  Subsequent!}'  the 
mortgage  was  assigned  to  a  stranger, 
who  thereafter  became  the  purchaser  of 
the  property  at  a  tax  sale  and  took  tax 
titles.  Held,  that  the  purchase  at  a 
tax  sale  by  the  assignee  of  the  mort- 
gage extinguished  the  mortgage  debt, 
and  the  mechanics'  lien  remained  as 
the  only  lien  upon  this  property  in  the 
hands  of  its  purchaser.  Devereux  v, 
Taft.  20  S.  Car.  555. 

2.  M'Cullough'z;.    Caldwell,  5  Ark. 

237- 

3.  Fordham's  Appeal,  78  Pa.  St. 
120. 

4.  Campbell's  Appeal,  36  Pa.  St.  247; 
Charleston  etc.  Co,  v.  Brockmyer,  18 
W.  Va.  586. 

A  mechanics'  lien  maj'  be  created'  on 
a  tract  of  land,  when  his  emploj'er  has 
but  a  covenant  to  convej'  the  land, 
which  is  afterwards  conveyed  to  him; 
but  if  at  the  time  he  got  the  convey- 
ance, he  gave  a  mortgage  on  it  to  a 
third  person  to  secure  money  advanced 
to  make  a  payment  on  this  land,  the 
mechanics'  lien  would  not  have  priority 
over  such  mortgage,  because  the  cove- 
nantee would  have  had  but  an  instan- 
taneous seizin  of  the  land.  See  Thax- 
ter  V.    Williams,  14   Pick.    (Mass.)  49; 
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must  be  postponed  to  such  prior  encumbrance.^  The  sale  of  a 
building  by  a  sheriff,  under  a  mechanics'  lien,  diests  all  prior  jne- 
chanics'  liens :  the  proceeds  are  to  be  divided  pro  rata?' 

(a)  Liens  of  Contractors  and  Subcontractors. — A  contractor's 
lien  is  prior  to  that  of  a  subcontractor.*  So  an  attachment  of 
contractor's  interest  prior  to  notice  will  prevail  over  subcontract- 
or's lien,  which  dates  only  from  service  of  notice.'* 

11.  Lien  Holders  Inter  Se. — As  between  lien  holders  there  is  no 
priority.^  Liens  ior  labor  and  materials  are  of  equal  force,  and 
neither  has  precedence  of  the  other.''  The  statutes  confer  on 
mechanics  and  material-men  no  exclusive  or  superior  right  to  the 
fund  in  the  hands  of  the  owner.  Each  creditor  is  entitled  to  be 
paid  in  the  order  in  which  his  notice   or  order  was  presented  to 


Charleston  etc.  Co.  v.  Brockmjer,  i8 
W.  Va.  586. 

1.  Jones  -v.  Hancock,  i  Md.  Ch.  1S7; 
Lehretter  v.  Koffman,  i  E.  D.  Smith 
(N.  Y.)  664;  Millard  v.  West,  50  Iowa 
616;  Close  V.  Hunt,  8  Blackf.  (Ind.) 
254;  Mark  v.  Murphy,  76  Ind.  534; 
Choteau  %>.  Thompson,  2  Ohio  St.  114; 
Curtis  V.  Broadwell,  66  Iowa  662;  Ger- 
man Bank  v.  Schloth,  59  Iowa  316; 
Green  v.  Green,  16  Ind.  253;  Doreston 
V.  Krieg,  65  Wis.  604;  Jessup  v.  Stone, 
13  Wis.  466;  Young  V.  Stouts,  74  Ala. 
574;  Irish  v.  Lundin  (Neb.),  44  N.  W. 
Rep.  80. 

In  an  action  under  the  lien  law,  the 
defendant  may  set  up  in  his  answer  the 
prior  liens;  and  if,  upon  trial,  his  in- 
debtedness itt  the  contractor  proves  to 
be  less  tlM*  fce  whole  amount  of  the 
liens  prior  to  plaintiffs,  he  can  obtain 
the  decision  of  the  court  upon  the  right 
of  the  plaintiffs  to  recover  at  all  against 
him.  Chamberlain  v.  O'Conner,  i  E. 
D.  Smith  (N.Y.)  665. 

A  garnishment  of  the  owner  as  a 
debtor  of  the  principaljcontractor,  before 
notice  is  given  that  the  subcontractor 
claims  a  lien,  will  take  precedence  of 
such  lien.  Doreston  v,  Krieg,  66  Wis. 
604. 

A  mortgage  which  was  a  subsisting 
encumbrance  upon  premises,  on  which 
a  mechanics'  lien  is  claimed,  when  the 
premises  were  purchased  by  the  defend- 
ant, is  a  prior  encumbrance  to  the  liens 
of  the  mechanics  and  material-men, 
both  upon  the  land  and  upon  the  build- 
ings which  were  then  upon  it.  Morris 
Canal  Co.  v.  Rockway  Mfg.  Co.,  4  N. 
J.  Eq.  189. 

An  assessment  for  paving  is,  under 
the  Pennsylvania  act  of  3rd  February, 
,  1824,  prior  to  the  mechanic's  lien.  Pen- 
nock  V.  Hoover,  5  Rawle  (Pa.)  271. 


A  carpenter  finished  a  dwelling  house 
on  a  tract  of  land  on  the  17th  of  No- 
vember, 1842,  and  filed  his  claim  in  the 
office  of  the  clerk  of  the  county  on  the 
17th  of  January,  1843.  On  the  22nd  of 
December,  1842,  the  owner  of  the  land, 
then  in  possession  of  the  house,  mort- 
gaged it  to  a  person  having  no  actual 
knowledge  of  the  carpenter's  lien.  Held, 
that  the  carpenter's  lien  Avas  prior  to 
that  of  the  mortgage.  Vandvne  v. 
Vanness  (N.  J.)  Ch.,  6  N.  J.  L.  485. 

2.  Anshutz  v.  McClelland,  5  Watts 
(Pa.)  487;  Matlack  v.  Deal,  i  Miles 
(Pa.)  254. 

3.  Cahoon  v.  Levy,  6  Cal.  295;  Bren- 
nan  v.  Marsh,  10  Cal.  435. 

In  case  of  fraud,  collusion  or  intent 
to  evade  the  act  the  contractor  can  have 
no  other  or  greater  rights  than  the  sub- 
contractor, and  if  before  the  subcon- 
tractor has  filed  his  lien  a  bona  fide  pay- 
ment be  made  by  the  owner  to  the  con- 
tractor the  same  must  be  held  good 
against  the  subcontractor.  Schneider 
V.  Hobein,  41  How.  Pr.  (N.  Y.)  232,  236. 

4.  Cahoon  v.  Levy,  6  Cal.  295;  Bren- 
nan  v.  Marsh,  10  Cal.  435.  Contra,  Tut- 
tle  V.  Monford,  7  Cal.  358. 

B.  Choteau  v.  Thompson,  2  Ohio  St. 
114;  Crowell  V.  Gilmore,  18  Cal.  370; 
Moxley  v.  Shepard,  3  Cal.  64;  Rosen- 
thal V.  Maryland  Brick  Co.,  61  Md.  590; 
Barnes  v.  Wright;  2  Whart.  (Pa.)  193; 
Superintendent  etc.  of  Public  Schools 
V.  Heath,  15  N.  J.  Eq.  22;  Hazard  Pow. 
Co.  V.  Loomis,  2  Disney  (Ohio)  544; 
Re  Hoyt,  3  Biss.  (U.  S.)  436;  Wing  v. 
Carr,  86  111.  347;  Willamette  etc.  Co. 
V.  Riley,  i  Oreg.  183. 

6.  Moxley  v.  Shepard,  3  Cal.  64; 
Crowell  V.  Gilmore,  18  Cal.  370;  Wing 
V.  Carr,  86  111.  347;  Rosenthal  v.  Mary- 
land Brick  Co..  61  Md.  590;  Barnes  v. 
Wright,  2  Whart.  (Pa.)  193. 
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the  owner.^  So  mechanics  making  first  contract  or  doing  first 
work  gain  no  priority.*  All  liens  are  on  an  equality,  unless  some 
began  work  before  a  mortgage  is  recorded,  and  some  after,  in 
which  case  the  mortgage  takes  its  place  in  point  of  time.^ 

12.  Pro  Rata  Distribution  Among  Lien  Holders. — Laborers  and 
material-men  inter  se  must  share  the  fund  pro  rata.^ 

13.  To  Whom  the  Rule  Applies. — The  contractor  who  employs 
the  mechanics  and  material-men  cannot  claim  pro  rata  with  them, 
although  he  may  have  filed  a  lien.  He  can  receive  nothing  in 
the  distribution  of  the  proceeds  of  the  sale  of  the  building  until 
the  lien  creditors  employed  by  him  and  to  whom  he  is  personally 
responsible,  have  been  paid  in  full.^ 

14.  Deceased  Debtor. — The  builder  of  the  house  should  be  paid 
out  of  the  proceeds  of  the  sale  of  the  house  before  anybody  else 
can  claim  equitable  rights  to  be  paid  out  of  it  after  the  death  of 
the  owner,  when  the  owner  himself  would  have  been  obliged  to 
pay  him  before  any  other  debt.*" 


1.  Superintendent  etc.  of  Public 
Scliools  V.  Heath,  i,s  N.J.  Eq.  zz;  Hall 
V.  Hinckley,  32  Wis.  362;  Dobbs  v. 
Eneart,  4  Wis.  451;  Dobbs  v.  Green,  2 
Wis.  228;  Phelps  V.  Pope,  53  Iowa  691 ; 
Winn  V.  Henderson,  63  Ga.  365;  Steam- 
boat Raritan  v.  Smith,  10  Mo.  527. 

The  owner  of  land  on  whicli  a  con- 
tractor was  putting  up  a  house  toi"  him 
verball}'  guaranteed  the  bill  of  a  third 
party  against  the  contractor  for  ma- 
terials furnished  for  the  house.  Another 
material-man  then  notified  him  of  a 
claim  for  a  lien  on  the  house  after  which 
he  paid  the  bill  "which  he  had  guaran- 
teed. Held,  that  the  verbal  guaranty 
being  within  the  statute  of  frauds,  and 
therefore  voidable,  was  not  an  equitable 
"pavment"  for  which  he  was  to  be  al- 
lowed as  against  the  subsequent  lien 
under  Gen.  Stat.,  p.  360,  §  12.  Gridley 
V.  Sumner,  43  Conn.  14,  16. 

2.  Ci-owell  V.  Gilmore,  18  Cal.  370. 

3.  Preston  v.  Sonera  Lodge,  39  Cal. 
116;   Crowell  V.  Gilmore,  18  Cal.  370. 

4.  Anshutz  v.  McClelland,  1;  Watts 
(Pa.)  4S7;  Moxley  v.  Shepard,  3  Cal. 
64;  Buchter  v.  Dew,  39  111.  40;  Whila 
V.  Taylor,  6  La.  An.  4S0;  Hall  v.  Wills, 
3  La.  An.  504;  Jamison  v.  Barelli,  20 
La.  An.  452;  Denkel's  Estate,  3  Luz. 
L.  Abs   (Pa.)  125. 

Judgment  creditors,  under  the  me- 
chanics' lien  law,  are  entitled  to  share 
fro  rata  the  proceeds  of  the  sale  of  the 
premises.     Buchter  v.  Dew,  39  111.  40. 

Where  there  were  several  liens  of 
subcontractors,  and  the  amount  due 
from  the  owner  to  the  original  con- 
tractor was  not  sufBcient  for  their  pay- 


ment in  full  and  the  owner  apportioned 
the  fund  fro  rata  among  them,  it  was 
held  that  one  of  the  claimants,  who  had 
objected  to  the  division  and  refused  to 
take  his  pro  rata  share,  could  take  ad- 
vantage of  the  defective  character  of 
the  liens  of  the  others  in  respect  to  the 
notice,  and  that  the  owner  could  not 
avail  himself  of  the  payments  made  to 
them.  White  u.  Washington  School 
District,  43  Conn.  541,  542. 

Or  if  one  of  the  creditors  in  such 
case  receives  from  the  sheriff  who  made 
the  sale,  more  than  his  fro  rata  share 
of  the  proceeds  the  other  creditors  may 
have  a  right  to  sue  for  the  excess,  but 
the  suit  cannot  be  brought  in  the  name 
of  the  sheriff.  Buchter  v.  Dew,  39  111. 
40. 

5.  Phill.  Mech.  Liens,  §  2i;3;  Lav  v. 
Millette,  i    Phila,  (Pa.)  513.' 

6.  Boyton  v.  Westbrook,  74  Ga.  68; 
Holbrook  v.  Ives,  44  Ohio  St.  516. 

General  Creditors  of  Decedent. — A 
mechanics'  lien  for  repairs,  alterations 
and  additions  under  the  act  of  August 
ist.  1868  (P.  L.  n68),  filed  after  the 
death  of  the  debtor,  but  within  six 
months  after  the  completion  of  the 
work,  is  not  entitled  to  priority,  over  the 
general  debts  of  decedent,  in  distribu- 
tion of  the  proceeds  of  a  sheriffs  sale, 
in  execution,  of  the  premises  against 
which  such  mechanics'  lien  was  filed. 
Appeal  of  Hoff,  103  Pa.  St.  218. 

A  person  entitled  to  a  lien  upon  a 
house,  building  or  land,  under  Rev.  Stat, 
of  Maine,  ch.  125,  §  37.  is  not  entitled 
to  a  preference  over  the  general  cred- 
itors, when  the  debtor  has  deceased,  and 
t)6 


Payment.  MECHANICS   LIENS.  Application  of. 

15.  Dower. — Dower  overrides  a  builder's  lien  ;  therefore,  where 
land  is  sold  to  satisfy  a  mortgage  in  which  the  wife  joined, 
and  also  a  builder's  lien,  the  mortgage  is  to  be  paid  out  of  the 
proceeds,  and  then  the  wife  is  to  have  her  dower  of  the  remain- 
der before  the  lien  is  satisfied,  and  the  wife  being  a  party  to  the 
suit  in  which  the  sale  is  decreed,  her  interest  must  be  provided 
for  in  the  decree.^ 

16.  Lessee. — The  claims  for  wages  of  mechanics,  laborers  and 
others,  employed  in  or  about  mines,  manufactories  or  other  busi- 
ness, are  preferred  to  claims  for  rent  of  suc'n  mines,  manufacto- 
ries or  other  real  estate  held  under  lease,  where  the  lessee  or  les- 
sees are  the  parties  employing  the  mechanics,  laborers  and 
3-c^ier.,.^ 

17.  Notice. — One  claiming  a  mechanics'  lien  is  chargeable  with 
notice  of  the  condition  of  the  title  which  an  examination  of  the 
records  would  have  disclosed.^  The  purchaser  of  land  on  which 
buildings  are  being  erected  has  constructive  notice  of  mechanics' 
liens  thereon.*  So,  if  notice  is  not  given  by  the  subcontractor 
to  the  owner,  and  he  is  garnished  as  a  debtor  of  the  principal  con- 
tractor, the  garnishment  will  take  precedence  of  such  lien.'' 

IX.  Payment. — 1.  Application  of  Payments. — A  person  w  ho  per- 
forms labor  for  another  under  a  contract,  and  is  entitled  to  a  lien 
for  a  part  of  said  labor,  and  can  hbve  no  lien  for  the  remainder, 
can  charge  therefor  under  two  distinct  accounts.  If  the  debtor- 
at  the  time  of  the  payment  of  any  sum,  fails  to  appropriate  th' 
same  to  either  of  these  accounts,  the  creditor  can  do  so  before  hr' 
makes  out  and  files  his  lien.*^ 

2.  Payment  Must  be  in  Compliance  with  Contract. — Payment  must 
be  made  according  to  the  terms  of  the  contract. '^     A  mechanic 

his  estate   has   been   rendered  insolvent  ii  Nev.  304;   Dey   f.   Anderson,  39  N, 

within  one  year  from  the  time  of  grant-  J.  L.  199;  Bean  v.  Brown,  i;4  N.  H.  395; 

ing   administration.     [Wells,   J.,   dis-  Cuer  v.   Ross,  49  Wis.  652;   Waterman 

senting.]     Severance    v.    H  .mmatt,  28  %\  Younger,  49  Mo.  413. 

Me.  511.  Payment  of  Lien  on  Several  Separate 

1.  laege  Ji.  Bossieux,  15  Gratt.  (Va.)  Tracts. — In  a  proceeding  to  enforce  me- 
83;    MarK.  V.  Murphv,  76  Ind.  534.  chanics'  liens  on  several  separate  tracts 

A  wife's  inchoate  interest  is  not  a  lien  of  land,  a  party  who  had  purchased  one 

upon,  but  is  an  estate  in,  the  real  estate  of  the  tracts  subsequent  to  the  filing  of 

of  her  husband;  and   the  liens  of  me-  the  notices  of  the  liens  was  made  a  de- 

chanics  or  other  persons  are  not  entitled  fendant,   the  court  found    that   certain 

to  jirioritv  over  the  inchoate  interest  of  sums  had  been  paid  on  each  lien  respec- 

the  Avife   in  her  husband's  real    estate,  tively,  and  that  another  sum,  exceeding 

Mark  -■.  Murphy,  76  Ind.  534.  the  amount   still  due  on  the  purchaser's 

2.  Riddlesburg  Coal  &  Iron  Co.'s  tract,  had  been  paid  without  anv  special 
Appeal,  114  Pa.  St.  58.  direction    as   to   the    tract   to    which  it 

3.  Tritch  v.  Norton,  10  Colo.  337.  should  be  applied.     Held,  that  such  sum 

4.  Austin  V.  Wohler,  5  111.  App.  should  be  first  applied  to  discharge  the 
3"''-  lien  on  the  purchaser's   tract.     Dungan 

5.  Dorestan  v.  Krieg,  66  Wis.  604.  v.  Dollman,  64  Ind.  327. 

6.  Christnot  v.  Montana  Gold  &  Sil-  7.  Daughty  v.  Devlin,  i  E.  D.  Smith 
ver  Min.  Co.,  i  Mont.  44;  Haynes  v.  (N.  Y.)  625;  Cronk  v.  Whittaka,  i  E. 
Waite,  14  Cal.  446;  Field  v.  Holland,  i  D.  Smith  (N.  Y.)  647;  Kilbourne  v. 
Am.  Lead  Cas.  276;  Capron  v.  Strout,  Jennings,  38    Iowa   533;     Dowdney   x\ 
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who  is,  by  his  contract,  to  be  paid  in  money,  land,  or  any  speci- 
fied article  of  property,  if  the  payment  is  not  made  in  the  manner 
agreed  upon,  is  entitled  to  his  lien.'  Where  no  provision  has 
been  made  by  express  agreement,  and  in  the  absence  of  proof  to 
the  contrary,  the  presumption  of  law  is,  that  payment  is  to  be 
made  on  delivery  or  when  the  work  was  completed :  and  if  a 
petition  to  enforce  the  lien  aver  that  materials  were  to  be  paid  for 
on  delivery,  or  when  the  work  was  finished,  evidence  that  no 
time  was  specified  for  payment  would  sustain  the  averment.^ 

3.  Order  of  Paymenls. — Liens  are  to  be  paid  in  the  order  in  which 
the  notices  are  filed.** 

4.  Collusive  Payments. — Where  the  statute  directs  the  disallow- 
ing as  against  lienors  of  any  payment  made  by  the  owner  "  by 
collusion,  for  the  purpose  of  avoiding  the  provisions  of  this  act, 
or  in  advance  of  the  terms  of  any  contract,"  payments  made  with 
fraud  or  collusion  cannot  be  allowed.* 


McCullom,  59  N.  Y.  367;  Walsh  v. 
McMenomy,  74  Cal.  356. 

Where  the  parties  to  a  building  con- 
tract agree  that  the  superintendent  shall 
pass  upon  the  work  and  certify  as  to  the 
payments  to  be  made,  his  decision  is 
binding  unless  fraud  or  mistake  on  his 
part  shall  be  shown.  McAuley  v.  Car- 
ter, 22  111.  53. 

So  where  the  contract  provided  that 
payments  should  be  made  on  the  cer- 
tificate of  the  architect,  who  was  re- 
quired by  the  contract,  among  other 
things,  to  certify  that  all  the  work  of 
the  mechanics,  laborers  and  others  em- 
ployed hy  the  original  contractor  had 
been  paid,  his  certificate  is  conclusive  of 
the  rights  of  all  parties  concerned  un- 
less it  can  be  shown  that  it  was  obtained 
by  the  owner  by  collusion  or  fraud. 
Dingley  v.  Greene,  54  Cal.  333. 

Plaintiff  agreed  to  erect  a  house  on  a 
lot  owned  by  defendant,  for  the  sum  of 
$1,000,  $875  to  be  paid  by  defendant, 
and  $125  by  one  B,  for  whom  the  house 
was  intended  and  to  whom  the  premises 
were  to  be  conveyed  by  defendant. 
Plaintiff  erected  the  house,  but  B  refused 
to  pay  the  $125  on  his  part.  Defendant 
tendered  the  $875  on  its  part,  which 
seems  to  have  been  refused,  and  plain- 
tiff brought  this  action  to  establish  a 
mechanics'  lien  and  an  equitable  lien 
upon  the  premises.  Defendant  pleaded 
a  tender  of  $875,  and  judgment  was  ren- 
dered against  plaintiff  for  costs.  Held, 
that  under  the  contract  defendant  was 
liable  for  $875  onh-,  and  that  there  was 
nothing  outside  of  the  contract  to  in- 
voke the  aid  of  equity,  and  that  the 
judgment  should   be   affirmed.     Smith 


V.  Iowa  City  Loan   &  Building  Assoc, 
60  Iowa  164. 

1.  Doughty  V.  Devlin,  i  E.  D.  Smith 
(N.  Y.i  625;  Cronk  v.  Whittaker,  i  E. 
D.  Smith  (N.  Y.)  647;  Parker  v.  Hall, 
14  Phila.  (Pa.)  6ig;  Dowdney  v.  Mc- 
Cullom, 59  N.  Y.  367;  McMurray  v. 
Brown,  91  U.  S.  257, 

In  an  action  to  foreclose  a  builder's  lien 
the  owner  cannot  be  required  to  pay  in 
money  if  in  good  faith  he  promised  to 
pay  real  estate.  Kilbourne  w.  Jennings, 
38  Iowa  533. 

2.  Phil.  Mech.  L.,  §  290,  citing  Brady 
V.  Anderson,  24  111.  no;  Tipton  v. 
Feitner,  20  N.  Y.  423;  Pollock  v.  Ehle, 
2  E.  D.  Smith  (N.  Y.)  541;  Cunning- 
ham V,.  Jones,  3  E.  D.  Smith  (N.  Y.) 
650;  Claycomb  i'.  Cecil,  27  111.  497. 

3.  Kaylorf.  O'Connor,  I  E.  D.Smith 
(N.  Y.)  672. 

4.  Post  T.  Campbell,  83  N.  Y.  279; 
Smith  V.  Coe,  2  Hilton  (N.  Y.)  365. 
See  Stevens  t'.  Reynolds,  7  N.  Y.  Supp. 
771. 

A  collusive  settlement  between  the 
owner  and  contractor  will  be  disre- 
garded b}'  the  court.  Smith  v.  Coe,  2 
Hilton  (N.Y.)  365. 

The  mechanics'  lien  law  of  18S5 
(Laws  N.  Y.  1885,  ch.  342,  §  2),  which 
provides  that  if  the  owner  shall,  for  the 
purpose  of  avoiding  the  provisions  of 
this  act,  or  in  advance  of  the  terms  of 
any  contract,  pay  by  collusion  any 
money  on  such  contract,  and  the  amount 
still  due  shall  be  insufficient  to  satisfy 
the  claims,  the  owners  shall  be  liable  to 
the  amount  that  would  have  been  un- 
paid had  no  such  payment  been  made, 
does  not  apply,  where  the  owner  has 
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5.  Paymentstin  Advance. — Statutes  providing  against  payments 
in  advance  are  intended  to  protect  the  lienor  against  payments 
made  to  the  contractor  or  other  persons  to  the  prejudice  of  the 
lienor;  but  where  the  lienor  has  himself  received  the  money,  he 
cannot  be  permitted  to  dispute  the  right  of  the  owner  to  be  cred- 
ited with  the  payment  because  it  was  made  too  soon.^ 

6.  The  Owner  Entitled  to  Credit. — Where  the  contractor  fails  to 
comply  with  his  contract,  the  owner,  in  a  proceeding  under  the 
lien  law,  is  entitled  to  credit  for  the  amount  expended  in  finish- 
ing the  building,  and  the  sums  stipulated  in  the  contract  for  fail- 
ures or  omissions.* 

7.  Payment  Before  Notice. — If  payment  is  made  to  the  contrac- 
tor in  good  faith  before  the  lien  of  a  subcontractor  is  filed,  it  is 
good  payment  as  against  the  subcontractor,  although,  by  the 
terms  of  the  contract,  the  amount  was  not  then  due  the  subcon- 
tractor and  did  not  become  due  until  after  the  time  when  the  lien 
notice  was  filed. ^ 

8.  Payments  After  Notice. — Voluntary  payments,  made  by  the 
owner  to  the  contractor  after  the  subcontractor  or  workman  has 
filed  notice  to  lien,  will  not  affect  or  impair  the  lien  or  the 
latter.* 

9.  Payments  on  Open  Accounts. — Payments  made  by  contractor  to 
material-men  must  be  applied  to  materials  furnished  and  not  to 
an  open  account^. 


made  a  payment  in  advance  without 
collusion.  Lind  v,  Braender,  7  N.  Y. 
Supp.  664, 

1.  Postf.  Campbell,  83  N.  Y.  279. 

"It  is  true  the  words  of  the  statute 
are  that  if  the  owner  shall  pay  'any 
person'  by  collusion  or  in  advance,  and 
the  amount  still  due  the  contractor  after 
such  pa^'ment  shall  be  insufBcient  to 
satisfy  the  demands  of  the  claimants 
under  the  lien  law,  the  owner  shall  be 
liable  for  the  amount  that'  would  be 
owing  to  the  contractor  if  no  such  pay- 
ment had  been  made.  But  in  constru- 
ing the  term  'any  person,'  it  must  be 
understood  to  mean  any  person  other 
than  the  claimant.  It  could  not  haie 
been  intended  that  after  having  received 
the  money  himself,  as  a  payment  upon 
the  contract,  the  claimant  should  be 
allowed  to  claim  the  same  instalment." 
Rapallo,  J.,  in  Post  v.  Campbell,  83 
N.  Y.  279,  284. 

In  I^otiisiana,  the  owner  of  a  build- 
ing, being  erected  under  a  contract,  has 
no  right  to  pay  the  contractor  in  antici- 
pation of  the  term  stipulated  in  the  con- 
tract; if  he  does  so,  he  renders  himself 
liable  to  the   claims  of   material-men. 


workmen,  etc.,  who  have  gjVen  hira  the 
requisite  notice  before  the  time  expired. 
Jorda  II.  Gobet,  5  La.  An.  431;  Bald- 
win t'.  Wood,  1 1  La.  O.  S.  284;  Foucher 
V.  Day,  6  La.  O.  S.  60.  See  Oftutt  v. 
Scribner,  10  La.  O.  S.  639. 

2.  Gillen  V.  Hubbard,  2  Hilt.  303. 
And  see  Smith  v.  Ferris,  i  Daly  (N. 
Y.)  18. 

3.  Schneider  ^|.  Hobein,  41  How.  (N. 
Y.)  232;  Lynch  v.  Cushman,  3  E.  D. 
Smith  (N.  Y.)  660;  Thompson  v. 
Yates,  28  How.  (N.  Y.)  Pr.  142;  Smith 
V.  Coe,  2  Hint.  (N.  Y.)  365. 

Under  the  act  of  1S51,  the  owner  can- 
not be  compelled  to  pay  (including  all 
voluntary  pa3'ments  made  in  good  faith, 
according  to  the  terms  of  his  contract, 
before  the  notice  of  claim  is  filed)  any 
greater  amount  than  the  the  contract 
price.  Doughty  v.  Devlin,  i  E.  D. 
Smith  (N.  Y.)  625. 

4.  Schneider  v.  Hobein,  41  How.  (N. 
Y.)  Pr.  232;  Carman  v.  Mclncrow,  13 
N.  Y.  73;  McBurney  v.  Bradbury,  6 
La.  An.  39;  St.  Louis  Nat.  Stock 
Yards  v.  O'Reilly,  85  111.  546;  Walsh  v. 
McMenomy,  74  Cal.  356. 

5.  Goss  V.  Streletz,  54  Cal.  640. 
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10.  Payment  Out  of  Funds  Deposited, — A  lienor  must  establish  his 
lien  before  he  can  demand  money  deposited  with  the  county 
clerk  to  remove  liens  upon  the  property.* 

11.  Set-off, — The  claimant's  lien  cannot  be  reduced  by  any  set- 
off which  the  owner  may  have  had  against  the  builder  when  the 
attested  account  was  served,  but  only  by  payments  previously 
made  in  good  faith.*^  So  where,  in  pursuance  of  a  mutual  under- 
standing, the  contractor  receives  credit  for  the  amount  of  a  debt 
due  him,  such  crediting  is  equivalent  to  a  payment,  and  when 
made  in  good  faith  before  the  notice  of  claim  is  filed,  it  fro  tanto 
discharges  the  owner  from  liability.^  But  in  such  cases,  if  there 
is  fraud,  collusion  or  intent  to  evade  the  act,  these  settlements 
will  not  avail  the  owner  as  a  defence.* 

X.  Marshalling  of  Mechanics'  Iiens. — The  equitable  doctrine 
of  marshalling  of  securities  applies  to  mechanics'  liens." 


1.  People  V.  Butler,  6i  How.  (N.  Y.) 
Pr.  274. 

Payment  of  monej'  to  the  county 
clerk  by  the  owner  (under  Stat.  1851,  § 
II)  has  no  other  effect  than  to  reclaim 
the  land  from  the  lien;  to  establish  a 
right  to  the  possession  of  the  money, 
the  plaintiff  must  prosecute  his  claim 
before  the  court.  Dunning  v.  Clark,  2 
E.  D.  Smith  (N.  Y.)  535. 

2.  Hoyt  V.  Minor,  7  Hill  (N.  Y.)  525. 
See  Miller  v.  Moore,  i  E.  D.  Smith  '(N. 
Y.)  739.  Compare  Edieman  v.  Kidd, 
65  Wis.  iS;  Dore  v.  Sellers,  27  Cal. 
588. 

In  Owens  v.  Ackerson,  i  E.  D.  Smith 
(N.  Y.)  691,  it  is  held  that  the  owner 
may  set  off  a  claim  against  the 
contractor  arising  out  of  other  matters 
than  those  connected  with  the  con- 
tract. 

3.  Phil.  Mech.  L.,  §  292;  Allen  v.  Car- 
man, I  E.  D.  Smith  (N.  Y.)  692;  Has- 
well  V.  Goodchild,  12  Wend.  (N.  Y.) 
373'  37S'  See  Grogan  v  McMahon,  4  E. 
D.  Sm'ith  (N.  Y.)  7S4;  ».  c,  6  Abb. 
Pr.  (N.  Y.)  306. 

4.  Haswell  v.  Goodchild,  12  Wend. 
(N.  Y.)  373;  Schneider  v.  Hobein, 
41  How.  (N.  Y.)  Pr.  232;  Lynch 
V.  Cushman,  3  E.  D.  Smith  (N.  Y.) 
660. 

5.  Phil.  Mech.  L.,  ^  257;  Rust  v. 
Chisolm,  57  Md.  376. 

"Where  a  part  of  an  old  building 
erected  on  one  lot  was  torn  down,  and 
a  building  was  erected  adjoining  and 
opening  thereto  on  another  lot,  the 
court  directed  in  a  proceeding  to  dis- 
tribute the  proceeds  of  sale  of  all  the 
property,    that    two   mortgages,  which 


were  given  on  the  lot  previously  to  the 
commencement  of  the  new  building, 
should  be  paid  out  of  the  proceeds  of 
the  first  lot,  leaving  the  value  of  the 
second  lot  and  the  building  thereon  to 
satisfy  the  mechanics'  lien  creditors. 
Olympic  Theatre,  2  Browne  (Pa.)  275. 
So  where  on  the  2nd  October,  1867,  H 
leased  to  S  two  lots  of  ground  in  B,  one 
on  the  corner  of  McHenry  and  Sterrett 
streets,  and  the  other  on  the  west  side  of 
Sterrett  street,  and  on  the  same  day  S 
executed  to  H  a  mortgage  of  the  same 
lots  to  secure  an  existing  indebtedness 
and  advances  to  be  made,  to  enable  S 
to  erect  certain  houses  on  the  Sterrett 
street  lot.  The  advances  were  made 
and  the  houses  erected.  On  the  21st  of 
February,  1868,  S  executed  to  H 
another  mortgage  on  the  same  lots  to 
secure  a  further  indebtedness.  Between 
tlie  recording  of  the  two  mortgages 
certain  material-men  filed  their  claims 
against  the  Sterrett  street  lot.  By  pro- 
ceedings in  equity  tlie  property  was 
sold,  but  the  proceeds  were  insufficient 
to  pay  the  claims. of  the  material-men 
and  the  two  mortgages.  The  proceeds 
of  the  McHenry  street  lot  were  suf- 
ficient to  pay  the  whole  of  the  first 
mortgage  of  H  and  part  of  the  second, 
while  the  proceeds  of  the  Sterrett  street 
lot  were  insufficient  to  pay  the  claims 
of  the  material-men.  Upon  the  ques- 
tion of  the  proper  distriljution  of  the 
fund  between  the  respective  claimants, 
it  was  held  that  the  doctrine  of  the  mar- 
shalling of  securities  applied  and  the 
material-men  were  entitled  to  the  pro- 
ceeds of  the  Sterrett  street  lot  on  wliich 
alone  they  had   a  lien,  while   the  pro- 
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XI.  Apportionment. —  Where  the  statute  authorizes  the  fih'ngof 
a  joint  lien  for  work  upon  separate  buildings  and  upon  distinct 
lots  of  land,  the  lien  must  be  apportioned  among  the  several 
buildings,  and  the  amount  specifically  designated.^ 

1.  Rule  of  Apportionment. — The  rule  for  adjusting  the  different 
rights  of  parties  holding  Separate  liens  upon  property,  which  is 
sought  to  be  subjected  to  the  payment  of  a  mechanics'  lien,  is 
that  an  encumbrance  anterior  to  the  mechanics'  lien  takes  prior- 
ity over  it  to  the  extent  of  the  value  of  the  property  at  the  time 


ceeds  of  the  Mc  Henry  street  lot 
only  were  applicable  to  the  payment 
of  the  mortgage  claims.  Hamilton  v. 
Schwehr,  34  Md.  107."  Phil.  Mech. 
L.,  §  258.  ■ 

1.  Donahoo  xk  Scott,  12  Pa.  St.  45; 
Bank  of  Pittsburgh's  Appeal,  29  Pa.  St. 
330;  The  Okisko  Co.  v.  Mathews,  3  Md. 
168.  See  Thorn  u.  Shaw,  5  Leg.  & 
Ins.  Rep.  (Pa.)  19;  Bovd  v.  Mole,  9 
Phila.  (Pa.)  iiS. 

Where  the  owner  of  a  single  iot  of 
ground  erects  thirty-two  houses  there- 
on sixteen  of  them  fronting  on  one 
street,  and  the  residue  on  another,  par- 
allel therewith,  the  curtilages  adjoining 
each  other,  respectively,  the^'  are  the 
subject  of  an  apportioned  claim.  Tay- 
lor V.  Montgomery,  20  Pa.  St.  443. 
See  Fitzpatrick  v.  Allen,  So  Pa.  St. 
292. 

Where  G,  the  owner  of  three  ad- 
joining lots,  contracted  with  D  &  C  to 
erect  a  house  on  each  of  said  lots,  the 
contract  being  entire,  in  an  action  to  en- 
force a  mechanics'  lien  thereon;  held^ 
that  the  cost  and  expense  of  erecting  all 
the  houses  would  be  apportioned  among 
the  lots  according  to  the  value  of  the 
labor  and  materials  expended  on  each. 
Doolittle  XK  Pleuz,  16  Neb.  153. 

A  tract  of  land  was  divided  uy  its 
owner  into  ten  building  lots  fronting  on 
a  street.  On  these  lots  ten  houses  were 
built,  two  houses  adjoining  each  other, 
making  five  blocks  of  two  houses,  each 
house  having  a  side  3'ard.  Between 
two  of  these  blocks  an  additional  space 
of  sixty  feet  was  left,  intendcl  for  a 
street.  Mechanics'  liens  we.e  filed 
against  the  whole  row,  which  were  ap- 
portioned among  the  ten  houses.  It 
was  objected  that  the  liens  could  not  be 
so  apportioned  because  of  their  separa- 
tion by  this  sixty  feet  space.  Held, 
that  the  rights  of  the  mechanics,  with 
reference  to  apportionment,  were  to  be 
determined  by  the  time  when  the  work 
was  commenced,  and  as  the  space  had 
not  then    been  dedicated   as   a  public 


street,  the  liens  Avere  properly  ap- 
portioned. Kline's  Appeal,  93  Pa.  St. 
422. 

A  lien  claim  filed  upon  separate 
buildings  and  upon  distinct  lots  of  land 
without  apportioning  the  claim  and  des- 
ignating specifically  the  amountclaimed 
on  each,  is  not  a  compliance  with  the 
statute,  and  must  be  postponed  to  the 
claims  of  other  encumbrancers.  Morris 
Canal  Co.  v.  Rockaway  etc.  Co.,  16  N. 
J.  Eq,  150. 

Where  a  mechanics'  claim  is  filed 
against  a  mansion  house,  barn,  wagon- 
house,  etc..  on  one  farm,  to  which  the3' 
are  all  appurtenant,  and  are  intended  to 
be  occupied  and  used  together,  there  is 
no  necessity  for  an  apportionment  of 
the  claim  among  the  several  buildings. 
Lauman's  Appeal,  8  Pa.  St.  473. 

A  person  erected  several  houses  at 
one  time  on  one  lot,  half  of  which 
fronted  on  one  street  and  the  other  half 
on  a  parallel  street,  the  yards  ot  the 
buildings  adjoining  each  other  respect- 
ively. Held,  that  they  were  the  subject 
of  an  apportioned  lien.  Taylor  -u. 
Montgomery',  20  Penn.  (8  Harris) 
443;  (Soldheim  v.  Clark  (Md.),  13  Atl. 
Rep.  363. 

Where  a  bank  held  an  assignment  of 
a  mechanics'  lien  against  three  lots  of 
land,  with  buildings  thereon,  for  $3,000 
each,  to  secure  a  debt  due  it  for  $5,756, 
and,  the  buildings  on  one  of  the  lots 
having  been  sold  without  anj'  claim  by 
the  bank  on  the  proceeds,  they  having 
been  distributed  to  other  lien  creditors, 
subsequently  another  lot  and  building 
were  sold  and  the  proceeds  were  in 
court  for  distribution,  it  was  held  that 
the  neglect  of  the  bank  to  claim  the  pro- 
ceeds of  the  sale  of  the  first  lot,  did  not 
impair  its  right  to  have  its  debt  out  of 
the  other  remaining  lots  to  the  extent  of 
its  lien  upon  each  particular  lot  nor  pre- 
vent it  from  claiming  its  entire  debt  out 
of  the  proceeds  of  the  sale  of  the  re- 
maining lots,  since  it  was  less  than  the 
lien  security  upon   such  lots;   that   the 
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the  mechanics'  lien  attached  and  the  mechanics'  hen  priority  over 
the  mortgage  only  to  the  extent  of  the  additional  value  given  to 
the  property  by  the  improvements.^ 

All  payments  of  money  made  by  the  contractor  to  the  plain- 
tiffs or  their  executor  on  general  account,  or  the  application  of 
which  were  not  made  by  him,  and  which  were  received  after  the 
first  delivery  for  defendant's  building,  should  be  apportioned  be- 
tween the  several  accounts  of  plaintiffs  for  lumber  by  them  fur- 
nished for  the  several  buildings  of  the  said  contractor  then  in 
course  of  construction,  in  proportion  to  the  amount  due  and  re- 
maining unpaid  for  each  at  the  time  of  each  such  payment.^ 
Lien  of  subcontractors,  etc.,  cannot  be  affected  by  apportion- 
ment of  job  among  cocontractors  with  verbal  assent  of  em- 
ployer.^ 

XII.  Assignment  of  Lien. — The  rule  relating  to  the  assignabil- 
ity of  mechanics'  liens  is  not  well  established.'*  The  weight  of 
authority,  however,  is  in  favor  of  the  assignability  of  the  lien  of  a 
mechanic,  and  the  right  of  his  assignee  to  assert  his  claim  in  the 
same  manner  and  to  the  same  extent  that  the  mechanic  could. ^ 


lien,  not  the  debt  due  the  bank,  was 
apportioned  upon  the  lots  and  build- 
ings. Appeal  of  the  Bank  of  Pittsburgh, 
29  Pa.  St.  330. 

A  mechanics'  lien  filed  against 
several  buildings,  all  situate  on  a  farm 
of  about  three  acres,  for  labor  and  ma- 
terials furnished  in  erection  of  some 
buildings  and  repair  of  others,  all  the 
buildings  being  intended  to  be  occupied 
and  used  together,  is  good  without  ap- 
portionment of  claims  among  the  sev- 
eral buildings.  Grid's  Appeal  (Pa.),  8 
Cent.  868;  9  Atl.  861. 

1.  Croskey  v.  Northwestern  Mfg. 
48  III.  4S1;  Howett  V.  Selby,54  111. 
Dingledine  v.   Hershman,   53   111. 


Ballou  V.  Black,  17  Neb.  3S9. 
Davis  V.  Livingston,   29   Cal. 


2S3, 


14    Minn.    14^; 
7     Cal.     3SS; 
Sturgis,    44 
R.    Co.    -o. 


Co., 

280. 
2. 
3. 

2S4. 

i.  Tuttle  V.  Howe 
Ritter  v.  Stevenson 
Chicago  etc.  R.  Co.  v. 
Mich.  538;  Austin  etc. 
Rucker,  59  Tex.  587;  12  Am.  &  Eng. 
R.  Cas.  259;  Murphy  v.  Adams,  71 
Me.  113;  Brown  v.  Harper,  4  Oreg.  go; 
Mason  v.  Germaine,  i  Mont.  263; 
Smith  V.  Bailey,  8  Daly  ,(N.  Y.)  128; 
Kerr  v.  Moore,  154  Miss.  2S6;  Skyrme 
V.  Occidental  Mill  &  Min.  Co.,  8  Nev. 
219,  221;  Busfield  -'.  Wheeler,  14  Allen 
(Mass.)  139;  First  Nat.  Bank  of  De- 
corah  t'.  Day  Brothers,  52  Iowa  680; 
Merchant  zk  Ottumwa  Water  Power 
Co.,  54  Iowa  451;  laege  v.  Bossieux,  15 
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Gratt.  (Va.)  83;  Rogers  -v.  Omaha 
Hotel  Co.,  4  Nelj.  54;  German  Bank  v. 
Schloth,  59  Iowa  316;  Farwell  v.  Grier, 
38  Iowa  S3;  overruling  Scott  v.  Ward, 
4  Greene  (Io\/a)  112.  Contra,  see 
Dana  v.  Mississippi  etc.  R.  Co.,  27 
Ark.  564;  Cairo  &  Vincennes  R.  Co. 
V.  Fackney,  78  111.  116;  Caldwell  v. 
Lawrence,  10  Wis.  331;  Ruggles  v. 
Walker,  34  Vt.  468.  It  is  not  assign- 
able before  action.  Tewksbury  v. 
Bronson,  48  Wis.  581;  Rollin  v.  Cross, 
45  N.  Y.  766;  St.  John  V.  Hall,  41 
Conn.  522. 

The  mechanics'  lien  created  by  the 
statute  of  Michigan  is  personal  to  the 
contractor  or  subcontractor,  and  is  not 
assignable.  1870.  Fitzgerald  v.  First 
Presbyterian  Church,    [   Mich.  (N.  P.) 

243- 

A  mechanics'  lien  can  onlj'  be  as- 
signed in  writing.  Ritter  i'.  Stevenson, 
7  Cal.  38S. 

The  lien  is  purely  a  personal  priv- 
ilege, and  cannot  be  sold  or  transferred. 
Ruggles  V.  Walker,  34  Vt.  468. 

5.  Murphy  v.  Adams,  71  Me.  113, 
118;  Kerr  V.  Moore,  54  Miss.  286; 
Ritter  v.  Stevenson,  7  Cal.  388;  First 
Nat.  Bank  of  Decorah  v.  Day  Bi-others, 
52  Iowa  6S0;  Merchant  v.  Ottumwa 
Water  Co.,  54  Iowa  451;  Busfield  v. 
Wheeler,  14  Allen  (Mass.)  139;  Skyrme 
V.  Occidental  Mill  &  Min,  Co.,  8  Nev. 
219,  221;  Brown  t>.  Harper,  4  Oreg.  90; 
Austin  etc.  R.  Co.  v.  Rucker,  159  Tex. 
587;    12    Am.   &    Eng.   ...    Cas.    259; 
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1.  How  Assignments  Made. — No  particular  words  are  necessary 


Chicago  etc.  R.  Co.  v.  Sturgis,  44 
Mich.  538;  Tuttle  v.  Howe,  14  Minn. 
145.  See  laege  v.  Bossieux,  15  Gratt. 
(Va.)  83;  Davis  v.  Bilsland,  18  Wall. 
(U.  S.)  659.  See  also  Hull  of  New 
Ship,  Davies  199;  The  Sarah  J.  Weed, 
2  Lowell  556;  Rogers  v.  Omaha  Hotel 
Co.,  4  Neb.  54;  Brown  v.  Smith,  55 
Iowa  31;  German  Bank  v.  Schloth,  59 
Iowa  316;  Mason  v.  Germaine,  i  Mont. 
263;  Major  V.  Collins,  11  111.  App.  658; 
Lauerf.  Dunn  (N.  Y.),  22  N.  E.  Rep. 
270. 

The  right  of  lien  maj'  pass  by  as- 
signment to  the  remaining  partners  of  a 
firm  on  dissolution.  Busfield  w.  Wheeler, 
14  Allen  (Mass.)  139;  Westervelt  v. 
Levy,  2  Duer  (N.  Y.)  354;  Hubbell  v. 
Schreyer,  14  Abb.  (N.  Y.)  Pr.,  N.  S. 
284;  German  Bank  v.  Schloth,  59  Iowa 
316;  Brown  v.  Smith,  55  Iowa  31. 

A  lien  for  services  in  building  a  ves- 
sel cannot  be  assigned  so  that  it  can  be 
enforced  in  the  name  of  the  assignee. 
And  where  a  man  joined  in  one  suit  a 
lien  claim  of  his  own  with  the  lien 
claim  of  another  which  had  been  as- 
signed to  him,  and  took  judgment  for 
both,  the  court  held  that  he  thereby 
lost  the  lien  to  which  he  was  entitled 
for  his  own  services.  Pearsons  v. 
Tincker,  36  Me.  384. 

When  Petition  Shows  an  Assignment. 
— The  mere  bringing  of  a  suit  to  en- 
force a  mechanics'  lien  for  the  use  of 
another  is  not  tantamount  to  an  aver- 
ment of  an  assignment  of  the  claim  to 
such  person,  so  as  properly  to  present 
the  question  whether  the  lien  is  assign- 
able. Barstow  v.  McLachlen,  99  111. 
641. 

In  Illinois,  a  mechanics'  lien  is  so  far 
a  personal  right  that  the  proceeding  to 
establish  it  even  if  it  has  been  assigned 
should  be  carried  on  in  the  name  of  the 
assignor.  Phoenix  Mut.  Ins.  Co.  v. 
Batchen,  6  111.  App.  621. 

In  Cairo  etc.  R.  Co.  v.  Fackney,  78 
111.  116,  119,  it  was  held  that  a  me- 
chanics' lien  upon  a  railroad  was  not 
assignable  at  law,  and  if  assignable,  it 
would  not  entitle  the  holder  of  the 
same  to  assign  the  lien. 

In  California,  the  lien  passes  bj' trans- 
fer of  account,  provided  account  is  in 
writing.  Ritter  v.  Stevenson,  7  Cal. 
388. 

In  Iowa,  the  lien  must  be  perfected  in 
order  to  be  assigned.  The  mere  right 
to  a  mechanics'  lien  before  the  lien  has 


been  perfected  by  the  filing  of  the 
claim  is  not  assignable.  Langan  v. 
Sankey,  55  Iowa  52;  Brown  v.  Smith, 
55  Iowa  31. 

In  Maine,  a  lien  claim  which  has  been 
assigned  may  be  enforced  in  the  name 
of  the  assignor.  Murphy  v.  Adams, 
71  Me.  113,  iig.  It  cannot  be  enforced 
in  the  name  of  the  assignee.  Pearsons 
V.  Tincker,  36  Me.  384,  3S7. 

In  Massachusetts,  where  a  copartner- 
ship to  which  a  lien  has  accrued  for 
work  done  and  money  expended  upon 
machinery  is  dissolved,  and  the  interest 
in  the  lien  assigned  to  one  partner,  the 
lien  is  not  lost,  but  may  be  enforced  by 
such  partner  in  the  firm  name.  Bus- 
field    V.    Wheeler,     14    Allen     (Mass.) 

139-  

In  Minnesota,  a   mechanics  hen  may 

be  assigned  and  the  assignee  ma^-  en- 
force it  in  his  own  name.  Tuttle  v. 
Howe,  14  Minn.  145. 

In  Nebraska,  it  has  been  decided  that 
unless  prohibited,  a  mechanics'  lien  js 
assignable,  and  the  assignee  thereof 
may  maintain  an  action  to  foreclose 
the  lien.  Rogers  v.  Omaha  Hotel  Co., 
4  Neb.  54. 

In  Montana,  the  lien  of  a  mechanic 
for  labor  that  has  been  perforined  fol- 
lows the  assignment  of  the  account  of 
the  labor.  Mason  v.  Germaine,  i 
Mont.   263. 

In  Ne-w  Torlt,  the  lien  given  by  the 
statute  is  in  general  a  personal  right 
given  to  the  mechanic,  material-man 
and  laborer  for  his  own  personal  pro- 
tection, and  an  assignee  of  his  claim  is 
not  authorized  to  file  a  lien,  unless  such 
assignment  is  for  the  benefit  of  the  as- 
signor to  be  held  as  by  his  agent  so 
that  the  lien  may  be  preserved.  Rollins 
V.  Cross,  45  N.  Y.  766.  See  Hubbell 
V.  Schrever,  14  Abb.  (N.  Y.)  Pr.,  N.  S. 
284. 

In  Nevada,  mechanics'  liens  are  as- 
signable, and  may  be  enforced  by  an 
action  in  the  name  of  the  assignee. 
Skyrme  v.  Occidental  Mill  &  Min.  Co., 
8  Nev.  219,  220. 

In  Wisconsin,  the  lien  of  the  me- 
chanic, lumberman,  etc.,  for  work  and 
materials  is  a  personal  right,  and  can- 
not be  transferred  or  assigned  so  as  to 
enable  the  assignee  to  prosecute  the 
claim  in  his  own  name  and  avail  him- 
self of  the  benefit  of  the  lien  given 
against  the  building.  Caldwell  v. 
Lawrence,  10  Wis.  331. 
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to  constitute  an  assignment  of  a  debt ;  it  is  sufficient  if  the  intent 
of  the  parties  to  effect  an  assignment  be  clearly  established.^ 

XIII.  Waivek  of  Lien. — The  right  to  a  mechanics'  lien  for 
labor  or  materials  furnished  for  the  erection  or  repair  of  a  build- 
ing may  be  waived  by  an  agreement  either  express  or  implied.^ 
It  may  be  waived  by  the  material-man  directing  the  ov/ner  to 
pay  the  contractor  money  withheld  from  the  latter  for  the  material- 
man's use.^ 

Waiver  of  Lien  by  Contraetor. — Where  a  contractor  waives  a 
mechanics'  lien,  none  can  exist  in  favor  of  subcontractor  with 
knowledge  of  the  contract.'' 

1.  Special  Agreement. — If  the  parties  interpose  a  special  con- 
tract inconsistent  with  the  existence  of  a  lien,  the  lien  will  be 
waived.^    A  mechanics'  lien,  like  many  other  liens  which  courts  are 


1.  Skyrme  v.  Occidental  Mill  &  Min. 
Co.,  S  Nev.  219. 

Where  an  assignment  was  endorsed 
on  a  mechanics'  lien  as  follows:  For 
value  and  in  consideration  of  the  sum 
of  one  dollar  in  hand  paid  by  Wm. 
Skyrme,  the  receipt  whereof  is  hereby 
acknowledged,  I  do  sell,  assign,  trans- 
fer and  set  over  to  said  Wm.  Skyrme 
the  within  lien  and  all  my  rights  there- 
under. Held,  that  the  language  used 
was  broad  enough  to  include  the  debt 
secured  by  the  lien.  Skyrme  i-.  Occi- 
dental Mill  &  Min.  Co.,  8  Nev.  219, 
220. 

In  Ritter  v.  Stevenson,  7  Cal.  388,  it 
was  held  that  a  mechanics'  lien  can  only 
be  assigned  in  writing. 

Where  the  plaintiff's  claims  against 
the  railroad  company  were  based  upon 
orders  drawn  by  a  subcontractor  upon 
plaintiff  in  favor  of  a  laborer,  these 
orders  did  not  constitute  an  assignment 
of  the  claim  of  the  laborer  for  the 
amount  due  him  from  the  subcon- 
tractor. Dudley  v.  Toledo  R.  Co., 
61;  Mich.  655;  s.  c,  30  Am.  &  Eng.  R. 
Cas.  236. 

2.  Scheid  v.  Rapp,  121  Pa.  593;  Iron 
Co.  V.  Murray,  38  Ohio  Ct.  323;  Bailey 
V.  Adams,  14  Wend.  (N.  Y.)  201; 
Bowen  v.  Aubrey,  22  Cal.  566;  Bene- 
dict V.  Danbury  etc.  R.  Co.,  24  Conn. 
320;  Long  tu  Caffrej',  i  Luzerne  Leg. 
Reg.  Rep.  18S;  Long  v.  Caffrey,  93  Pa. 
St.  526;  Chambers  v.  McDowell,  4 
Ga.  185;  Clarke  v.  Moore,  64  111.  273, 
275;   McLaughlin   v.  Reinhart,  54   Md. 

71- 

A  mechanic  furnishing  material  for 
the  construction  of  a  mill,  under  a  con- 
tract with  the  owner,  may,  by  his  agree- 


ment as  to  the  manner  of  payment, 
and  his  acts  with  respect  to  the  claims 
of  other  creditors,  be  precluded  from 
asserting  a  mechanics'  lien,  as  against 
such  creditors,  although  he  has  made 
no  express  promise  that  he  will  not  as- 
sert such  lien.  West  v.  Klotz,  37  Ohio 
St.  420. 

Where  a  mechanic,  before  com- 
mencing work  upon  a  building  in 
course  of  construction,  agrees  with  the 
owner  that  he  would  look  only  to  the 
contractor  for  his  pay,  he  thereby 
waives  any  right  which  the  law  might 
otherwise  have  given  him  to  a  lien 
upon  such  building.  Murray  v.  Earle, 
13  S.  Car.  87. 

The  owner  of  a  building  subject  to  a 
mechanics'  lien  in  favor  of  A  cannot 
waive  a  compliance  on  the  part  of  B, 
with  any  of  the  statutory  requisites  for 
creating  such  a  lien;  and  thus  or  by 
any  admission  or  agreement,  give  B  a 
iien  to  which  he  is  not  entitled  by  law 
to  the  prejudice  of  A.-  White  v.  Wash- 
ington  School  Dist.,  42  Conn.  541,  545. 

3.  Rand  v.  Grubbs,  26  Mo.  App.  591. 

4.  Bowen  v.  Aubrey,  22  Cal.  566. 

5.  Willison  v.  Douglas,  66  Md.  99; 
Crawshay  v.  Homfray,  4  Barn.  &  Aid. 
53;  Steamboat  Charlotte  v,  Hammond, 
9  Mo.  59;  Einerson  t'.  Steamboat 
Shawano  City,  10  Wis.  433;  The  High- 
lander, 4  Blatchf.  55;  Barrows  v. 
Baughman,  9  Mich.  213.  See  Peck 
V.  Bridwell,  10  Mo.  App.  524;  Barker 
V.  Berry,  4  Mo.  App.  584;  Pinning  v. 
Skipper  (Md.),  18  Atl.  Rep.  659. 

Retention  by  a  seller  of  title  to  ma- 
chinery placed  on  land  until  the  price 
is  paid,  with  a  reservation  of  the  right, 
in  case  of  default  in  payment,  to  take 
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called  upon  to  enforce,  is  not  created  by  contract.^  It  is  brought 
into  operation  by  the  established  law  of  the  land,  and,  in  the  absence 
of  special  arrangements  to  the  contrary,  parties  are  presumed  to 
have  contracted  for  work  and  materials  with  reference  to  this 
law.**  But  no  statute  will  be  so  construed  as  to  prohibit  the  form- 
ation of  contracts  not  in  conflict  with  public  policy.  If  parties 
deem  it  advisable  to  enter  into  an  agreement  inconsistent  with 
the  existence  of  a  lien,  the  statute  will  not  be  construed  to  oper- 
ate so  as  to  create  a  lien  and  thereby  destroy  the  special  con- 
tract.^ So  where  a  party  goes  security  for  a  contractor  that  no 
lien  shall  accrue  against  a  building,  the  contractor  is  not  entitled 
to  a  mechanics'  lien  unless  the  surety  is  discharged.* 

2.  Taking  Promissory  Note. — The  acceptance   of    a  promissory 
note  is  not  a  waiver  of  a  mechanics'  lien.^     It  does  not  waive  a 


possession  of  and  remove  such  ma- 
chinery without  process,  is  not  a 
waiver  of  the  lien  given  \iy  Code  Tenn., 
§  2739,  on  any  lot  of  ground  for  the 
price  of  machinery  furnished  or  erected 
thereon.  Case  Mfg.  Co.  v.  Smith,  40 
Fed.  Rep.  339. 

1.  Willison  V.  Douglas,  66  Md.  99; 
ReindoUar  f.  Flickinger,  59  Md.  469; 
Wehr  V.  Shryock,  55  Md.  334;  Frost  v. 
Ilsley,  54  Me.  345,  351;  Chambersburgh 
Mfg.  Co.  V.  Ha2elet,3  Brewst.  (Pa.)  98; 
Ehler's  Admr.  v.  Elder,  51  Miss.  495; 
Childs  V.  Anderson,  128  Mass.  108; 
Freeman  v.  Cram,  3  N.  Y.  305;  Mc- 
Cay's  Appeal,  37  Pa.  St.  125;  Cope- 
land  V.  Kehoe,  67  Ala.  594;  Barnard  v. 
McKenzie,  4  Colo.  251;  Shacfcleford  v. 
Beck,  80  Va.  573. 

2.  Sodini  v.  Winter,  32  Md.  130;  Mc- 
Laughlin V.  Reinhart,  54  Md.  71; 
Fritch  V.  Norton,  10  Colo.  337;  Bruce  v. 
Berg,  8  Mo.  App.  204;  Leddo  v. 
Hughes,  15  111.  41;  Roach  v.  Chapin, 
27  111.  194. 

3.  Willison  v.  Douglas,  66  Md.  99; 
Pickett  V.  Bullock,  52  N.  H.  354. 

4.  German  etc.  Congregation  v.  Heise, 
44  Md.  453. 

5.  Aiken  f.  Steamboat  Fannie  Barker, 
40  Mo.  257;  Bayard  v.  McGraw,  i  HI. 
App.  134;  Bashor  v.  Nordyke  &  Mar- 
mon  Co.,  25  Kan.  155;  Steamboat 
Charlotte  v.  Kingsland,  9  Mo.  67; 
Clement  v.  Newton,  78  111.  427;  Mor- 
rison V.  Steamboat  Laura,  40  Mo.  260; 
Doane  v.  Clinton,  2  Utah  417;  Bailey 
V.  Hull,  II  Wis.  289;  Wheeler  v. 
Schroeder,  4  R.  I.  383;  Finch  v.  Red- 
ding, 4  B.  Mon.  (Kv.)  87.  See  Carter 
V.  Townsend,  i  Cliff.  (U.  S.')  i;  Hawley 
V.  Warde,  4  Greene  (Iowa)  36:  Scott 
V.  Ward,  4  Greene  (Iowa)  112;  Kinsley 
V.  Buchanan,  5  Watts  (Pa.)  iiS;  Jones 


V.  Shawhan,  4  W.  &  S.  (Pa.)  257; 
Johns  -u.  Bolton,  12  Pa.  St.  339;  Odd 
Fellows'  Hall  -'.  Masser,  24  Pa.  St.  507; 
Fisher  v.  Rush,  71  Pa.  St.  40;  s.  c,  8 
Phila.  44;  Herron  v.  Graham,  24  Pittsb. 
L.  J.  (Pa.)  50;  s.  ^.,  3  W.  N.  C.  (Pa.) 
176.  But  see  Crooks  f.  Finney,  39 
Ohio  St.  57;  Ashdown  v.  Woods,  31 
Mo.  465;  Green  v.  Fox,  7  Allen  (Mass.) 
85;  Merrick  v.  Avery,  14  Ark.  370; 
Edwards  v,  Derrickson,  28  N.  J.  L.  29; 
Dey  V.  Anderson,  39  N.  J.  L.  199; 
Logan  V.  Attix,  7  Iowa  77;  Brady  v. 
Anderson,  24  111.  no;  Mix  v.  Ely,  2 
Greene  (Iowa)  513;  Greene  v.  Ely,  2 
Greene  (Iowa)  508;  Milwain  v.  San- 
ford,  3  Minn.  147;  Gere  v.  Cushing,  5 
Bush  (Ky.)  304. 

A  'mechanics'  lien  for  work  done  is 
not  waived  by  taking  his  employer's 
note  for  the  money  due  for  the  work, 
and  giving  a  receipt  in  full  for  such 
money,  the  note  not  being  paid.  Goble 
V.  Gale,  7  Blackf  (Ind.)  2i8. 

The  fact  that  the  note  is  on  interest 
is  immaterial,  for  the  mechanic  is  en- 
titled to  interest  on  general  principles, 
and  the  statute  does  not  forbid  it. 
Bradj-  v.  Anderson,  24  111.  no;  Vason 
V.  Bell,  53  Ga.  416. 

Thougli  the  note  is  payable  after  the 
expiration  of  the  time  limited  by  law 
in  which  the  lien  must  be  tiled,  yet  the 
lien  is  not  waived  if  it  be  payable  be- 
fore the  time  in  which  an  action  must 
be  brought  for  its  enforcement;  for  the 
mechanic  is  allowed  to  file  the  lien  be- 
fore his  note  has  fallen  due.  Ashdown 
V.  Woods,  31  Mo.  465;  McMurray  v. 
Taylor,  30  Mo.  263;  Miller  v.  Moore, 
I  E.  D.  Smith  (N.  Y.)  739;  Schmidt  i;. 
Gilson,  14  Wis.  514. 

Accepting  from  the  contractor  a 
note   including  sums  due  on  other  ac- 
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mechanics'  lien,  although  the  note  may  have  been  discounted  at 
the  bank,  if  the  note  can  be  delivered  up  at  the  trial,  and  the 
payee  may  prosecute  the  suit  to  the  use  of  his  assignee. ^ 

3.  Negotiating  Note. — Negotiation  suspends  the  right  of  the 
mechanic  to  sue  until  the  note  is  returned  to  him  unpaid,  but  not 
the  right  to  file  the  notice  of  lien.^ 


counts,  the  specific  remedy  against  the 
property  cannot  be  enforced.  The 
owner  will  not  be  subjected  to  the 
burden  of  enquiring  into  the  state  of  the 
account  between  them.  Schulenburg 
V.  Robison,  5  Mo.  App.  561. 

In  Netv  I'ork,  taking  the  contractor's 
note  is  not  a  waiver  of  the  lien;  but  it 
cannot  be  enforced  until  the  credit  has 
expired;  nor  then,  if  the  statutory 
limitation  of  twelve  months  has  rvm 
against  it.  Miller  v.  Moore,  i  E.  D. 
Smith  (N.  Y.)  739;  s.  c,  12  N.  Y.  Leg. 
Obs.  53;  Althause  v.  Warren,  2  E.  D. 
Smith  (N.  Y.)  657;  Lutz  v.  Ey,  3  E.  D. 
Smith  (N.  Y.)  621;  o.  c.  Abb.  Pr.  (N. 
Y.)  475.     See  Ehlers  v.  Elder,  51  Miss. 

495- 

In  Green  v.  F'ox,  it  was  held  that  a 
mechanics'  lien  is  waived  if,  before  imy 
money  becomes  due  to  him  under  the 
contract,  he  accepts  on  account  thereof 
the  negotiable  promissor3'  notes  of  his 
employer  for  the  amount,  payable  after 
the  time  when  the  money  would  become 
due  and  his  right  to  file  a  petition  to  en- 
force his  lien  would  expire,  and  actually 
negotiates  the  same,  and  there  is  no 
evidence  of  the  actual  intent  of  the 
parties  in  giving  and  receiving  them; 
and  the  fact  that  he  afterwards  takes 
them  up  and  offers  to  surrender  therr 
in  court  is  immaterial.  See  Dey  v. 
Anderson,  39  N.  J.  L.  199, 

Failure  to  Return  Note. — The  fact 
that  a  party,  seeking  to  enforce  a  me- 
chanics' lien,  took  tfie  note  of  the  per- 
son for  whoiTi  the  work  was  done  for 
the  work  and  traded  it  ofli",  and  the  note 
was  not  produced  on  the  trial  and 
oflered  to  be  surrendered,  nor  any  ex- 
cuse shown  for  its  nonproduction, 
would  warrant  a  judgment  for  the  de- 
fendant. Clement  v.  Newton,  78  111. 
427.  The  reason  of  this  rule  is  that  if 
an  action  may  be  maintained  for  the 
original  debt,  the  debtor  may  also  be 
sued  by  an  innocent  endorsee  of  the 
bill  or  note,  and  thus  be  compelled  to 
pay  the  debt  a  second  time.  See  Steam- 
boat Charlotte  v.  Lumm,  9  Mo.  64; 
Morrison  v.  The  Laura,  40  Mo.  263; 
Clement  v.  Newton,  78  111.  427;   Carter 


V.  Townsend,   i    Cliflf.  (U.  S.)    1.     But 
see  Hill  v.  Meyer,  47  Mo.  585. 

In  a  proceeding  b^'  a  material-man  to 
enforce  a  lien  under  the  "act  for  the 
better  security'  of  mechanics,"  etc.,  it 
appeared  that  the  claimant  had  re- 
ceived the  note  of  the  contractor  for 
the  amount  of  his  claim,  and  had 
passed  the  note  away  receiving  from 
the  endorsee  the  amount  thereof,  and 
such  endorsee  had  recovered  a  judg- 
ment thereon  against  the  contractor, 
which  judgment  remained  in  full  force 
and  unsatisfied.  Held,  i,  that  the  claim- 
ant could  not  recover  without  showing 
that  he  had  by  paj'ment  to  the  endorsee, 
or  otherwise,  become  reinvested  with 
the  title  to  the  debt;  2.  That  the  mere 
production  of  the  note  on  the  trial  was 
not  sufficient.  The  plaintiff  must  pro- 
duce proof  which  furnishes  an  assur- 
ance to  the  contractor  that  payment  to 
the  claimant  in  satisfaction  of  the  lien 
would  be  a  protection  to  him  against 
the  apparent  title  of  the  judgment 
creditor  to  collect  the  same  debt  by 
means  of  the  judgment.  Teiz  v. 
Chrystie,  2  Abb.  (N.  Y.)  Pr.  109. 

1.  Clement  v.  Newton,  78  111.  427. 
See  Kankakee  Coal  Co.  v.  Crane  Bros. 
Mfg.  Co.,  12S  111.  627. 

2.  Morton  t).  Austin,  12  Cush.  (Mass.) 
3S9;  Teaz  V.  Chrystie,  2  Abb.  Pr.  (N. 
Y.)  109;  Sweet  t'.  James,  2  R.  I.  270; 
Rush  V.  Fisher,  8  Phila.  44;  Clement  v. 
Newton,  78  111.  427.  Compare  Steam- 
boat Charlotte   v.  Kingsland,  9  Mo.  67. 

The  transfer  of  a  promissory  note  is 
no  waiver  of  the  lien  unless  it  is  taken 
in  pajt'ment  of  the  account.  Smith  v. 
Johnson,  2  MacArthur  (D.  C.)  481. 

In  Scott  V.  Ward,  4  Greene  (Iowa) 
112,  it  was /;e^i^  that  the  acceptance  of  a 
note  is  not  a  waiver  of  a  mechanics' 
lien;  but  if  such  note  should  be  actually 
negotiated  the  lien  would  be  lost. 

But  a  mere  attempt  to  negotiate  a 
note  on  which  a  lien  might  be  estab- 
lished does  not  amount  to  a  waiver  of 
such  lien.  Hawlev  v.  Warde,  4  Greene 
(Iowa)  36. 

A  note  given  on  a  claim  which  would 
authorize   a    mechanics'    lien   was   en- 
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4.  When  Note  Is  Dishonored. — When  a  promissory  note  has  been 
given  for  part  of  the  debt  for  which  a  mechanic's  claim  has  been 
filed,  the  amount  may  be  recovered  by  the  claimant  who  holds  the 
note  which  has  been  dishonored. ■• 

5.  Extending  Credit  Beyond  Statutory  Period  for  Enforcing  Lien. — 
If  claimants  chose  to  give  so  extended  a  credit  that  no  action 
could  be  maintained  until  after  the  time  during  which  a  lien  could 
be  secured  had  elapsed,  they  must  be  deemed  to  have  volun- 
tarily waived  their  lien  and  retired  upon  the  personal  security  of 
the  parties  to  whom  credit  was  given.- 

6.  Accepting  Mortgage  Security. — The  mechanics'  lien  of  the  ma- 
terial-man may  be  waived  by  his  agreement  to  accept  mortgage 
security.* 


dorsed  by  the  payee  in  blank.  Held, 
that  if  the  endorsement  indicated  the 
belief  that  the  note  had  negotiated  the 
plaintiff,  the  plaintiff  should  be  per- 
mitted to  prove  the  contrary.  Scott  v. 
Ward,  4  Greene  (Iowa)  n3. 

1.  Johns  V.  Bolton,  I3  Pa.  St.  (:;  Jones) 

339- 

2.  Paul  V.  Frost,  40  Me.  293;  Mehan 
ti.  Thompson,  71  Me.  492;  Ehlers 
Admr.  v.  Elder,  51  Miss.  495,  496; 
Pryorf.  White,  16  B.  Mon.  (Ky.)  G05; 
Day  V.  Anderson, 39  N.J.  L.  199;  Em- 
erson 7'.  Steamboat  Shawano  Cit3^,  to 
Wis.  433;  Steamboat  Charlotte  t\ 
Hammond,  9  Mo.  15S;  The  Highlander, 
4  Blatch.  (U.  S.)  55;  Hill  I'.  Witmer,  2 
Phila.  (Pa.)  72;  Jones  v.  Hurst,  67  Mo. 
568;  Bailey  v.  Hull,  11  Wis.  2S9.  See 
Ashdown  v.  Woods,  31  Mo.  465;  Pres- 
byterian Church  V.  Allison,  10  Fa.  St. 
413;   Schmidt  v.  Gibson,  14  Wis.  514. 

A  mechanics'  lien  is  waived  if  before 
any  money  becoines  due  to  hiin  under 
contract  he  accepts  on  account  thereof 
the  negotiable  promissory  notes  of  his 
employer  for  the  amount  payable 
after  the  time  when  the  money  would 
become  due  and  his  right  to  file  a 
petition  to  enforce  his  lien  would  ex- 
pire, and  actually  negotiates  the  same, 
and  there  is  no  evidence  of  the  actual 
intent  of  the  parties  in  giving  and  re- 
cei\ing  them;  and  the  fact  that  he 
afterwards  takes  them  up  and  offers  to 
surrender  them  in  court,  is  immaterial. 
Green  v.  Fox,  7  Allen  (Mass.)  85. 

The  acceptance  of  a  note  payable  at 
a  future  day  by  a  creditor  claiming  the 
lien,  is  an  abandonrnent  of  the  lien,  if 
by  the  terms  of  the  note  the  time  of 
the  paj'ment  has  been  extended  beyond 
the  date  as  fixed  by  the  original  debt,  but 
if  the  note  conforms  to  the  terms  of  the 
original    contract  of  lien  or   purchase, 


then  the  note  is  but  a  memorial  of  such 
contract  and  the  statute  begins  to  run 
from  its  maturity)'.  Ehlers  Admr.  v. 
Elder,  51  Miss.  495,  49''i. 

An  agreement  to  uxtend  the  time  of 
pa3-ment  beyond  a  year,  provided  a 
mortgage  should  be  gi\'en.  will  not  de- 
feat a  mechanics'  lien  it  the  moi'tgage 
should  not  be  executed.  The  gi^'ing  of 
the  mortgage  wac  a  condition  precedent. 
Gardner  t'.  Hall,  29  111.  277. 

Agreement  for  credit  be3ond  time 
within  which  liens  can  be  enforced  does 
not  affect  lien  when  purchaser  fails  to 
perform  condition  on  which  credit  was 
given.  Chicago  etc.  R.  Co.  v.  Union 
Rolling  Mill  Co.,  109  U.  S.  702;  s.  c, 
16  Am.  &  Eng.  R.  Cas.  626. 

In  Wisconsin,  the  taking  of  a  debtor's 
promissory  note  for  the  amount  of  the 
debt  merely  suspends  the  creditor's 
right  of  action  on  the  original  debt  until 
the  note  becomes  due;  and  §  5,  ch.  113, 
of  1859  (Tay.  Stat.,  764,  ^  10),  expressly' 
provides  that  the  taking  of  such  a  note 
by  a  mechanic  or  material-man  shall 
not  be  deemed  a  waiver  of  his  right  to 
perfect  his  lien.  White  v.  Dumpke,  45 
Wis.  454. 

3.  Willison  7'.  Douglas,  66  Md.  99; 
see  Gardner  v.  Hall,  29  111.  277;  Trul- 
linger  v.  Kofoed,  7  Oreg.  228;  Weaver 
V.  Demuth,  40  N.  J.  L.  238;  Spence  %•. 
Etter,  3  Eng.  (8  Ark.)  69;  Kinzey  x'. 
Thomas,  28  III.  502;  Gorman  f.  Sagner, 
22  Mo.  137;  see  Peck  v.  Bridwell,  10 
Mo.  App.  524.  Compare  Parberry  v. 
Johnson,  51  Miss.  291;  Roberts  v. 
Wilcoxson,  36  Ark.  355. 

The  acceptance  of  a  mortgage,  for 
the  same  debt  upon  the  same  property', 
covered  hy  a  mechanics'  lien,  is  not  col- 
lateral security  within  the  meaning  of 
the  Iowa  statute  and  will  not  divest  it, 
unless  the  lien  holder  evinces  an  inten- 
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7.  Waiver  of  Lien  by  Contractor. — When  the  contractor  waives  a 
mechanics'  lien,  none  can  exist  in  favor  of  a  subcontractor  with 
knowledge  of  the  contract. ' 

8.  Surrender  of  Possession. — The  voluntary  surrender  of  the  pos- 
session of  property,  upon  which  a  hen  is  held,  operates  as  a 
waiver  of  the  lien.^ 

9.  Proceeding  by  Personal  Action. — Proceeding  by  personal 
action  against  the  debtor  is  not  a  waiver  of  a  carpenter's  lien.^ 

10.  Lien  on  Railroad. — A  contractor  who  furnishes  labor  and 
materials  for  building  a  railroad  may,  by  contract,  waive  his  right 
to  a  mechanics'  lien.  Such  waiver  will  bind  both  himself  and  a 
subcontractor.*  The  acceptance  of  a  promissory  note  without  se- 
curity does  not  operate  as  a  waiver  of  the  lien  by  statute. ^  Nor 
does  a  mere  agreement  to  give  credit  to  a  railroad  company 
beyond  the  time  within  which  the  statutory  lien  can  be  enforced 
affect  the  right  to  file  a  lien.^  While  it  is  true  that  the  act  of  the 
contractor  in  taking  collateral  security  for  payment  will  deprive 
him  of  his  right  of  lien,  the  mere  insertion  of  a  clause  in  the  con- 
tract that  the  inhabitants  of  a  certain  county  will  pay  the  amount 
will  not  have  any  such  effect.''' 

11.  Waiver  by  Estoppel.' — Where  a  claimant  who  is  entitled  to  a 
mechanics'  lien  upon  a  building  induces  another,  by  stating  that 
the  premises  is  free  from  encumbrances,  to  buy  the  property  at  a 


tion  to  rely  upon  the  new  security 
rather  than  upon  the  lien.  Gilcrest  v. 
Gottschalk,  39  Iowa  31T. 

1.  Bowen  v.  Aubrey,  22  Cal.  566. 

2.  Holderman  v.  IVIanier,  104  Ind. 
118;  Hogan  TJ.  Gaskill,  42  N.J.  Eq.  215; 
Senbrenner  v.  Mathews,  48  Wis.  250; 
s.  c,  Am.  Rep.  809. 

Where  a  wagon  was  repaired  by  a 
laborer,  who  surrended  it  to  the  owner 
before  pa3'ment  was  made,  it  -was  held, 
that  the  laborer  had  no  lien  on  the 
wagon,  either  at  common  law  or  under 
the  statute  for  his  work  done  and  inate- 
rials  furnished  in  making  the  repairs. 
McDougall  V,  Crapon,  95  N.  Car.  292. 

The  contract  for  furnishing  certain 
machinery  for  a  grain  elevator  con- 
tained a  clause  as  follows,  in  substance: 
"Should  shipment  be  made  before  pay- 
ment in  full,  the  title,  right  of  possession 
and  ownership  of  the  aforesaid  ma- 
chinery shall  remain  in  the  above  first 
party  until  the  note  is  paid,"  etc.  Held, 
not  a  waiver  of  a  right  to  a  mechanics' 
lien.  Great  Western  Mfg.  Co.  v. 
Hunter,  15  Neb.  32,  33. 

In  Missouri,  the  lien  of  a  mechanic 
upon  a  boat  is  not  lost  by  his  parting 
with  the  possession  of  it.  Steamboat 
Charlotte  v.  Hammond,  9  Mo.  59. 

In  Washington,  one   having  a  lien  on 


grain  which  he  has  harvested  and 
threshed  on  the  owner's  premises  does 
not  lose  his  lier.  as  against  one  attaching 
the  grain  with  notice,  by  having  left  it 
there  in  charge  of  a  third  person. 
Hogue  V.   Sheriif,  i   Wash.  (U.  S.)  195. 

3.  Vandyne  v.  Vanness,  6  N.  J.  L. 
485;  Spence  v.  Etter,  3  Eng.  (8  Ark.) 
69;  Roberts  v.  Wilcoxson,  36  Ark.  355. 

A  party  having  secured  a  mechanics' 
lien  under  the  statute  does  not  forfeit  or 
waive  it  by  causing  an  attachment  to  be 
issued  and  levied  upon  property  of  the 
debtor  to  secure  the  same  demand. 
Brennan  v.  Swasey,  16  Cal.  141. 

4.  Benedict  v.  Danbury  etc.  R.  Co., 
24  Conn.  320;  Bowen  v.  Aubrey,  22 
Cal.  566.  But  Meyer  v.  Construction 
Co.,  100  U.  S.  457. 

6.  Delaware  Railroad  Construction 
Co.  V.  Oxford  Iron  Co.,  33  N.  J.  Eq. 
192;  s.  c,  I  Am.  &  Eng.  R.  Cas.  205; 
Poland  V.  Lamoille  Valley  R.  Co.,  52 
Vt.  144;  s.  c,  4  Am.  &  Eng.  R.  Cas. 
408. 

6.  Chicago  etc.  R.  Co.  v.  Union 
Rolling  Mill  Co.,  109  U.  S.  702;  s.  c, 
16  Am.  &  Eng.  R.  Cas.  626. 

7.  Delaware  Railroad  Construction 
Co.  V.  Davenport  etc.  R.  Co.,  46  Iowa 
406;  Railroad  Co.  v.  Meyer,  100  U.  S. 
457- 
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mortgage  sale,  will  be  estopped  from  enforcing  his  lien.*  So,  if  a 
party  having  a  lien  on  land  induces  a  third  person  to  believe  that 
he  does  not  look  to  the  land  but  to  other  means  for  payment, 
and,  in  consequence  thereof,  the  latter  purchases  it,  he  will  be  es- 
topped from  setting  up  his  right.*  So  where  mechanics  accept 
notes  from  the  owner  in  settlement  of  their  claim,  and  they  antici- 
pated or  knew  that  the  owner  would  negotiate  a  loan  on  the 
building,  they  are  by  their  acts  and  conduct  estopped  from  insist- 
ing that  the  lien  of  a  party  loaning  money  to  the  owner  is  subor- 
dinate to  their  mechanics'  lien.* 

XIV.  Loss  Am)  Discharge.^ — The  acceptance  of  security,  such  as 
a  promissory  note,  is  not  alone  sufficient  to  extinguish  a  mechan- 
ics' lien  in  the  absence  of  any  express  agreement  that  it  shall  so 
operate.^  And  there  is  no  implication  that  the  creditor  agrees  to 
give  time  for  the  payment  of  the  original  debt,  arising  out  of  the 


1.  Hinchley    v.    Greany,   iiS    Mass. 

2.  Phillips  Mech.  L.,  §  273;  Scott  v. 
Orbison,  21  Ark.  202. 

3.  McGraw  v.  Bayard,  96  111.  147; 
Doub  V.  Barnes,  4  Gill   (Md.)  i. 

Estoppel  of  Subcontractor. — A  sub- 
contractor is  not  estopped  from  enforc- 
ing his  lien  against  the  owner  for  fail- 
ure to  assert  his  claim  when  settlement 
was  made  in  his  presence  by  the  owner 
and  contractor.  Havighorst  v.  Lind- 
berg,  67  111.  463. 

4.  See  Contracts,  infra. 

5.  Hopkins  v.  Forrester,  39  Conn. 
351,  354;  Kinsley  v.  Buckman,  5  Watts 
(Pa.)  ti8;  Edwards  v.  Derrickson,  28 
(N.  J.  L.)  39;  Logan  v.  Attix,  7  Iowa 
77;  Hinchman  v.  Lybrand,  14  S.  &  R. 
(Pa.)  32;  Lane  v.  Jones,  79  Ala.  156; 
Kinzey  v.  Thomas,  28  111.  502;  Brady 
V.  Anderson,  24  111.  no;  Mix  v.  Ely,  2 
Greene  (Iowa)  513;  Scott  v.  Ward,  4 
Greene  (Iowa)  112;  Edwards  v.  Der- 
rickson, 28  N.  J.  L.  39;  Gere  v.  Cushing, 
5  Bush  (Ky.)  304;  Milwain  v.  Sanford, 
3  Minn.  147.  Ex  parte.  Thompson,  2 
Browne  (Pa.)  297;  Grant  v.  Strong,  i8 
Wall.  (U.  S.)  623;  Johns  t>.  Bolton,  12 
Pa.  St.  339;  Doane  v.  Clinton,  2  Utah 
417;  Quimby  v.  Wilmington,  5  Del.  26; 
Phoenix  Iron  Co.  v.  Vessels,  43  Hun 
(N.  Y.)  429;  McCoy  V.  Quick,  30  Wis. 
i;2i;  Laviolette  v.  Redding,  4  B.  Mon. 
(Ky.)  81;  Odd  Fellows'  Hall  f .  Masser, 
24  Pa.  St.  507;  Pope  V.  Graham,  44 
Tex.  ig6;  Butts  v.  Cuthbertson,  6  Ga. 
166;  Finch  w.  Redding, 4  B.  Mon.  (Ky.) 
87;  Jones  V.  Shawhan,  4  W.  &  S.  (Pa.) 
2i;7;  Fisher  v.  Rush,  71  Pa.  St.  40; 
Whittier  v.  Wilbur,  48  Cal.  175;  Van- 
Court  f.Bushnell,  21  111.624,625;  Car- 


ter -■.  Townsend,  i  Cliff.  (U.  S.)  i; 
Muir  t;.  Cross,  10  B.  Mon.  (Ky.)  277; 
Bashor  v.  Nordyke  &  Marmon  Co.,  25 
Kan.  222;  Herron  v.  Graham,  24  Pitts. 
L.J.  50;  s.  u.,  3  W.  N.  C.  176;  McMur- 
rav  1'.  Brown,  91  U.  S.  2:^7;  Miller  w. 
Moore,  I  E.  D.  Smith  (N.  Y.)  739; 
Montandon  t;.  Deas,  14  Ala.  33;  Fisher 
f.  Rush,  71  Pa.  St. 40;  National  Lumber 
Co.  V.  Bowman  (Iowa),  42  N.  W.  Rep. 
557.  Compare  Hopkins  v.  Conrad,  2 
Rawle  (Pa.)  316;  Chapin  !<.  Persse  etc. 
Paper  Works,  30  Conn.  461,  475;  Rose 
1'.  Persse  etc.  Water  Works,  29  Conn. 
256;  Traders'  Bank  v.  Lawrence  Mfg. 
Co.,  96  N.  C.  298.  See  Croskey  v.  Corey, 
48  111.  442;  Grant  v.  Strong,  18  Wall. 
(U.  S.)  623;  Vason  v.  Bell,  53  Ga.  416; 
Schulenburg  v.  Robinson,  5  Mo.  App. 
561;  Jones  V.  White  (Tex.),  12  S.  W. 
Rep.  179. 

A  note,  unless  it  is  taken  in  payment 
absolutely,  will  not  discharge  a  me- 
chanics' lien.  Van  Court  v.  Bushnell, 
21  III.  624. 

Plaintiffs,  under  a  contract  with  de- 
fendant, furnished  mill  machinery.  In 
part  payment  they  received  six  notes — 
three  drawn  payable  to  their  own  order, 
and  three  to  the  order  of  a  company 
from  which  they  had  purchased  part  of 
the  machinery  to  fill  their  contract. 
These  latter  notes  were  delivered  to  said 
company  in  partial  settlement  of  their 
bill,  but  were  shortly  returned  endorsed 
to  plaintiffs.  Thereafter,  and  within 
the  statutory  four  months,  plaintiffs, 
being  the  owners  and  holders  of  all 
notes,  filed  their  statement  for  a  me- 
chanics' lien.  Held,  that  the  plaintiffs 
were  not  prevented  by  these  facts  from 
acquiring    a  lien    for    the    amount   of 
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fact  that  he  takes  a  note  payable  at  a  future  day  on  account  of  it. 
The  law  raises  no  such  agreement,  and  if  there  be  one,  it  is  to  be 
proved  as  a  fact  dependent  for  Its  existence  on  the  understanding 
of  the  parties  at  the  time  when  the  security  is  given. ^  But  a 
bond  entered  into  by  the  contractor,  conditioned  to  pay  all  just 
claims  for  work  and  materials  as  they  fall  due,  discharges  the 
lien.2 

1.  Not  Destroyed  by  Judgment. — A  mechanics'  lien  is  not  merged 
or  destroyed  by  a  judgment  against  the  party  personally  liable.^ 


all  the  notes.  Bashor  v.  Nordyke  & 
Marmon  Co.,  25  Kan.  222. 

The  acceptance  of  the  notes  of  the 
debtor,  payable  after  the  time  granted 
by  the  staiiute  for  filing  a  inechanics' 
lien,  and  maturing  before  the  expira- 
tion of  the  time  limited  for  bringing  suit, 
will  not  bar  a  suit  and  recovery  upon 
the  lien,  if  the  notes  are  produced  to 
be  surrendered  at  the  trial.  Ashdown 
W.Woods,  31  Mo. 465. 

Where  a  creditor  takes  from  his 
debtor  a  note  payable  at  a  future  day, 
on  account  of  his  claim,  the  law  raises 
no  implication  that  he  agrees  to  give 
time  until  the  maturity  of  the  note,  for 
the  paj'ment  of  the  original  debt;  but 
the  agreement  must  be  proved  as  a  fact 
dependent  upon  the  understanding  of 
the  parties  at  the  time  when  the  security 
was  given.  Shaw  v.  First  Reformed 
etc.  Church,  39  Pa,  St.  226. 

Prima  Facie  Evidence  of  Payment. — 
Where  a  builder  executes  to  the  ma- 
terial-man a  promissory  note  payable  in 
bank  for  a  iialance  due  for  materials 
purchased,  such  note  will  operate  as  a 
frima  facie  payment  of  the  account. 
Hill  V.  Sloan,  59  Ind.  181;  Schneider  v. 
Koethoif,  59  Ind.  568;  Rose  v.  Persse 
etc.  Paper  Works,  29  Conn.  256.  But  see 
Chapin  v.  Persse  etc.  Paper  Works,  30 
Conn.  461 ;  AUis  v.  Meadow  Spring  etc. 
Co.,  67  Wis.  16. 

Accepting  Order.  —  The  acceptance 
by  the  owner  of  a  building  of  an  order 
drawn  on  him  \sy  the  contractor,  in  fa- 
vor of  a  subcontractor  for  the  amount 
due  such  subcontractor  for  labor  or  ma- 
terial furnished  in  the  construction  of  a 
building,  unless  received  by  such  sub- 
contractor as  absolute  payment,  is  not 
a  discharge  of  hi.s  lien  on  the  building. 
Meeks  v.  Sims,  84  111.  422. 

Eeceiving  assignment  of  insurance 
policy  b^'  the  laborer  or  material-man, 
without  evidence  that  he  received  it 
with  such  intention,  will  not  operate  as 
a  release  of  waiver  of  his  lien.  Clark 
-ti.  Moore,  64  111.  273. 
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Taking  Bill  of  Exchange. — One  who 

has  a  mechanics'  lien  does  not  waive  his 
lien  by  taking  a  bill  on  which  no  one  be- 
comes liable  to  him  except  his  original 
debtors.  Gere  v.  Cushing,  5  Bush 
(Ky.)  304;  Bodley  i\  Dcnmead,  i  W. 
Va".  249. 

Note  Given  by  Member  of  a  Firm. — 
Where  one  of  the  members  of  a  firm 
owns  a  lot  and  alone  purchases  lumber 
to  improve  it,  the  firm  note  given  in 
payment  is  such  additional  security  as 
will  discharge  the  mechanics'  lien, 
otherwise  if  he  orders  the  lumber  so 
used  in  improvement.  Croskey  v, 
Corey,  48  111.  442. 

1.  Elwood  V.  Deifendorf,  5  Barb.  (N. 
Y.)  398;  Hopkins  v.  Forrester,  39 
Conn.  351;  Powell  v.  Henrj',  27  Ala. 
612;  Ripley  v.  Greenleaf,  2  Vt.  129;  U. 
S.  V.  Hodge,  6  How.  (U.  S.)  279; 
Wade    V.    Stanton,    5     How.    (U.    S.) 
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2.  Swift  I'.  Martin,  20  111.  App.  515; 
German  Congregation  v.  Heise,  44  Md. 
4^3;  Hall  V.  Burlington  etc.  R.  Co.,  2 
AlcCrary  (U.  S.)  558;  German  etc. 
Congref;ation  v.  Heise,  44  Md.  453; 
Wilson  IK  Davidson  County,  3  Tenn. 
Ch.  536;  Pruning  v.  Skipper  (Md.), 
iS  Atl.  Rep.  659.  Compare  Young  v. 
Lj'man,  9  Pa.  St.  449. 

The  bond  which  the  Illinois  statute 
provides  for  may  be  given  after,  as  well 
as  before,  the  institution  of  the  suit  to 
enforce  the  lien.  When  given,  the  bond 
takes  the  place  of  the  lien.  Its  filing 
does  not  justify  a  dismissal  of  the  suit, 
which  may  be  prosecuted  to  determine 
the  amount  due.  Martin  v.  Swift,  120 
111.  488. 

3.  Germania  Building  etc.  Assoc,  v. 
Wagner,  61  Cal.  34.9;  Holbrook  v.  Ives, 
44  Ohio  St.  516;  Powell  v.  Mfg.  Co.,  i 
Luzerne  Leg.  Rep.  92;  Rosenkranz  v. 
Wagner,  62  Cal.  151.  See  Crean  v. 
McFee,  2  Miles  (Pa.)  214. 

Attachment  is   not  destroj'ed   hy  at- 
tachment for  the  debt.  Brennan  v.  Swa- 
sej',  16  Cal.  141. 
0 
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2.  Destruction  of  Building. — Whether  severing  the  materials  from 
the  freehold  by  fire  will  destroy  the  lien  is  not  well  settled.^ 
The  holder  of  a  mechanics'  lien  upon  property  has,  however,  no 
claim  upon  insurance  effected  by  the  owner,  and  assigned  to  a 
mortgagee  of  the  property  after  los3,  but  before  the  lienor's  bill  is 
filed.2 

3.  Restating  Accounts. — The  lien  is  not  lost  by  merely  restating 
the  account  and  deducting  certain  items. ^ 

4.  Building  Over  the  Line. — The  fact  that  the  building  extends 
over  the  line  of  the  lot  does  not  necessarily  defeat  the  lien.^ 

5.  Joint  Claims. — The  rule  that  a  demand  cannot  be  divided 
will  not  be  applied  to  defeat  a  mechanics'  lien  where  no  injur}' 
can  accrue  therefrom  to  the  other  party,  and  where  the  work  and 
labor  charged  for  actually  go  into  the  improvement. ^ 

6.  Change  of  Ownership. — A  change  of  ownership  during  the  pro- 
gress of  the  building  does  not  make  a  new  commencement  of  the 
building,  or  affect  the  validity  of  the  lien  which  attached  at  the 
commencement  of  the  buildinsj.® 


1.  Gaty  V.  Casey,  i^  111.  189;  Steigle- 
man  v.  McBride,  17  111.  300;  Clark  v. 
Parker,  58  Iowa  509.  See  Schukraft  v 
Ruck,  6  Daly  (N.  Y.)  i;  Paddock  v. 
Stout,  121  111.  571;  Sontagi'.Brennan,75 
111.  279.  Compare  Presbyterian  Church 
■V.  Stettler,  26  Pa.  St.  246;  Wigton  & 
Brooks'  Appeal,  28  Pa.  St.  161;  Carter 
V.  Humboldt  Fire  Ins.  Co.,  12  Iowa 
2S7,  292;  Coddington  v.  Dry  Dock  Co., 
31  N.J.  L.  477. 

A  mechanics'  lien  against  a  former 
building  is  not  good  against  one  built 
in  its  place,  the  former  having  been 
burnt;  nor  has  he  any  lien  on  the 
ground  covered  by  it.  Presbyterian 
Church  V.  Stettler,  26  Pa.  St  (2  Casey) 
246. 

If  the  building  be  destroyed  by  fire, 
before  lien  filed,  the  land  and  all  future 
erections  thereon  are  discharged;  the 
lien  against  the  land  is  only  incident  to 
that  against  the  building  for  which  the 
materials  were  furnished,  or  work  done. 
Presbyterian  Church  v.  Stettler,  26  Pa. 
St.  246;  Wigton's  Appeal,  28  Pa.  St. 
161;  Campbell  v.  Coolbaugh,  3  Luz.  L. 
Reg.  93. 

2, 

3. 

123. 
4. 

666. 
5. 

6.  Gordon  v.  Forrey,  15  N,  J.  Eq. 
112;  Hooker  v.  McGlone,  42  Conn.  95; 


Galyon  v.  Ketchen,  85  Tenn.  55, 
Comstock  V.  McCracken,  53  Mich. 

Pullis  V.  Hoffman,  28  Mo.  App. 
See  Smith  v.  Barnes,  38  Minn.  240. 
Hayden  v.  Logan,  g  Mo.  App.  492. 


Hart  X'.  Globe  Iron  Works,  37  Ohio  St. 
75;  Watson  V.  Columbia  Bridge  Co.,  13 


S.  Car.  433;  Buntyn  v.  Shippers' Com- 
press Co.,  63  Miss.  94;  Planters'  Bank 
V.  Dodson,  9  S.  &  M.  (Miss.)  527; 
Fowler  v  Bailley,  14  Wis  125.  Corn- 
fare  LoringT'.  Flora,  24  Ark.  511  . 

When  the  title  to  property,  subject  to 
a  mechanics'  lien,  is  transferred  be- 
tween the  time  of  making  the  contract 
or  doing  the  work  and  the  time  of  fil- 
ing the  lien,  the  person  who  owned  the 
property  when  the  lien  was  filed,  or  his 
executor,  in  case  he  has  since  died,  is, 
under  the  laws  of  New  Jersey,  the 
proper  one  to  be  made  a  partv  defend- 
ant, as  owner,  in  proceedings  to  enforce 
the  lien.  Robins  v.  Bunn,  34  N.J.  L. 
322. 

In  a  proceeding  to  enforce  a  material- 
man's lien,  defendants  who,  before  the 
cominencement  of  the  suit,  convej'ed  to 
a  codefendant  the  premises  sought  to 
be  subjected  to  the  lien,  and  who  do  not 
allege  that  thev  conveyed  \\\\\\  cove- 
nant of  warranty,  cannot  interpose  as  a 
defence  that  the  lien  did  not  attach  be- 
cause the  premises  were  occupied  by 
one  of  them  as  a  homestead,  when  the 
materials  were  furnished.  Cogel  v, 
Mickow,  II  Minn.  475. 

A  agreed  with  B  to  furnish  and  pre- 
pare materials  for  a  house,  and  B  took 
from  A  a  lien  on  the  same  to  secure 
him.  A  employed  other  pei'sons  to 
build  the  house,  who  also  took  liens. 
C  purchased  the  house  with  notice  of 
the  liens,  and  placed  other  buildings 
upon  the  land.  Hrld,  on  a  bill  filed  by 
B  to  enforce  his  lien,  that  he  had  a  lien 
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7.  Subsequent  Conveyance. — The  owner  of  the  building  cannot 
defeat  the  lien,  or  relieve  himself  from  contingent  liability,  by 
subsequent  conveyance  of  the  property.^  The  lien  is  absolute  to 
the  extent  of  the  owner's  interest  in  the  premises  and  cannot  be 
divested  by  sale  or  transfer  of  the  premises  after  the  commence- 
ment of  performance  of  the  contract."-  But  in  some  States,  where 
a  mechanic  has  a  lien,  he  cannot  enforce  it  upon  land  that  has 
been  conveyed  to  an  innocent  purchaser.  He  may  enforce  it 
against  the  building  or  other  improvements  erected  or  repaired  by 
his  labor  or  with  his  materials.* 

The  money  derived  from  the  sale  of  property  upon  which 
there  is  a  mechanics'  lien  will  be  treated  by  a  court  of  equity,  as 
it  would  treat  the  property  before  a  sale ;  and  such  court  will 
follow  it  into  the  hands  of  the  party  who  has  converted  the 
property  into  money.* 

8.  Death  of  the  owner  of  the  property  will  not  defeat  a  lien  for 
labor  or  materials.* 

9.  Appointment  of  a  Eeceiver. — The  mere  appointment  of  a 
receiver  under  a  creditor's  bill  against  one  entitled  to  a  mechanics' 
lien,  with  an  order  to  make  an  assignment  to  him,  where  none  is 


on  only  the  materials  furnished  by  him, 
and  none  on  the  land  on  which  the 
house  was  built,  nor  on  the  buildings 
erected  by  C.  Planters'  Bank  v.  Dod- 
son,  9  S.  i&  M.  (Miss.)  527. 

Where  materials  are  furnished  to 
seven  houses  indiscriminately,  and  the 
owner  conveys  one  of  them,  before  fil- 
ing of  notice  of  lien,  a  lien  subsequently 
filed  is  valid  against  the  remaining 
six  houses,  but  only  for  six  sevenths  of 
the  amount  thereof,  though  the  owner 
has  made  payments  on  general  account. 
McAuley  v.  Mildrum,  i  Daly  (N.  Y.) 
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1.  Blauvelt  v.  Woodworth,  31  N.  Y. 
2S1;  ;  Weller  v.  McNabb,  4  Sneed 
(Tenn.)  422  ;  Miller  v.  BarroU,  14  Md. 
173  ;  Hotaling  v.  Cronise,  2  Cal.  60. 

If  no  lien  has  been  created  prior  to 
the  death  of  the  owner,  and  the  title  has 
passed  to  another,  no  lien  can  be  ac- 
quired against  a  subsequent  owner  by 
proceedings  founded  on  claims  arising 
under  a  contract  with  the  deceased 
owner.  Crystal  v.  Flannelly,  2  E.  D. 
Smith  (N.  Y.)  583  ;  Gross  '-u.  Daly,  5 
Daly  (N.  Y.J  540. 

2.  Meehan  v.  Williams,  2  Daly  (N. 
Y.  367;  Develin  v.  Mack,  2  Daly  (N. 
Y.)  94 ;  Nunes  v.  Willisch,  12  Bush 
(Ky.)  363  ;  Mellor  v.  Valentine,  3  Colo. 
255  ;  Crombie  v.  Rosenstock,  19  Abb. 
(N.  Y.)  N.  Cas.  312. 

3.  Clark  v.  Moore,  64  111.  273  ;  Cox 


V.  Broderick,  4  E.  D.  Smith  (N.  Y.) 
721  ;  Bailey  v.  Johnson,  i  Daly  (N.  Y.) 
61. 

Who  Are  Bona  Fide  Purchasers. — A 
bona  fide  mortgagee,  for  a  valuable  con- 
sideration, must  be  regarded  as  a  bona 
fide  purchaser  within  the  meaning  of 
the  mechanics'  lien  law  of  Kentucky. 
Gere  v.  Gushing,  5  Bush  (Ky.)  304. 

4.  Gaty  V.  Casey,  15  111.  189  ;  Wells 
V.  Canton  Co.,  3  Md.  234. 

5.  Williams  v.  Webb,  2  Disney 
(Ohio)   430. 

In  Meyers  v.  Bennett,  7  Daly  (N.  Y.) 
471,  a  case  decided  under  the  New 
York  mechanics'  lien  law  of  1866,  it 
was  held  that  where  an  owner  of  prop- 
erty made  a  contract  for  the  erection  of 
a  building  thereon  and  before  the  work 
was  completed,  died,  having  devised 
the  property  intrust,  and  the  contractor 
under  tlie  direction  of  the  trustee,  who 
was  also  the  executor  of  the  deceased, 
proceeded  with  the  work  according  to 
the  contract.  Notice  filed  after  the 
owner's  death  did  not  create  an^'  lien 
upon  the  trust  estate.  In  general,  the 
laborer  or  mechanic  is  not  entitled  to  a 
lien  or  any  greater  interest  in  the 
property  that  his  emploj'er  had  at  the 
time  the  work  was  done  or  the  ma- 
terials furnished.  Breed  v.  Nagle,  46 
Ga.  112. 

The  death  of  the  owner,  within  the 
five  years,  does  not  continue  the  lien,  as 
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Fending  Suit. 


shown  to  have  been  made,  and  the  receiver  has  made  no  claim  to 
the  debt,  will  not  operate  to  release  the  lien.* 

10.  Not  Discharged  Pending  Suit. — A  mechanics'  lien  cannot  be 
discharged,  upon  a  summary  application,  on  affidavits  to  the 
merits,  pending  the  reference  of  a  suit  to  foreclose  it,^ 

11.  When  Lost. — If  the  claimant  omits  to  file  notice  or  state- 
ment of  claim, ^  register  judgment  under  the  lien"*  or  comply  with 
other  conditions  prescribed  in  the  statute  the  lien  will  be  lost.^ 
If  the  time  for  filing  the  lien  has  elapsed  and  the  plaintiff  does 
additional  work  for  the  mere  purpose  of  saving  his  lien,  or  if,  after 


in    case    of  a  judgement.     Hershey    v. 
Shenk,  58  Pa,  St.  382. 

1.  Barstow  -v.  McLachlan,  99  111.  641. 

2.  McGuckin  v.  Coulter,   i  J.  &  Sp. 
Y.)  324  ;  s.  c,  10  Abb.  Pr.,  N.  S. 


(N. 

12S. 

3. 
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Blauvelt  v.  Woodworth,  31  N.  Y. 
Kidd  V,  Wilson,  23  lovva  464  ; 
Nt)el  V.  Temple,  12  Iowa  276;  Women's 
HomcEopathic  Assoc,  v.  Harrison,  120 
Pa.  St.  28  ;  Paine  v.  Bonney,  4  E.  D. 
Smith  (N.  Y.)  734  ;  Hoffman  -v.  Wal- 
ton, 36  Mo.  613  ;  Nichols  xk  Culver,  51 
Conn.  177  ;  McCoy  v.  Quick,  30  Wis. 
521  ;  Comstock  v.  McEvoj',  52  Mich. 
324  ;  MuUoy  v.  Lawrence,  31  Mo.  c;S3  ; 
Guernsey  v.  Reeves,  58  Ga.  290 ; 
Southern  California  Lumber  Co.  v. 
Schmitt,  74  Cal.  625. 

A  person,  who  furnishes  lumber  at  a 
certain  price  per  thousand  feet,  at  dif- 
ferent times,  under  an  entire  contract, 
in  the  erection  of  a  building,  loses  his 
lien,  under  the  Pub.  Stat,,  ch,  191,  §  6,  if 
he  neglects  to  file  his  statement  of  the 
amount  due  him  within  thirty  days  af- 
ter the  last  item  is  furnished  which  is 
actuallv  used  in  the  erection  of  the 
building.  Kennebec  Framing  Co.  v. 
Pickering,  142  Mass,  80. 

A  claimant,  under  the  Pennsylvania 
lien  law  of  17th  of  March,  1806,  who 
does  not  lile  his  claim  or  institute  a  suit 
within  six  months  after  the  building  is 
finished,  loses  his  lien  if  the  building 
is  not  sold  within  the  two  years,  though 
the  building  is  sold  within  that  time  to 
another  person.  Hern  v,  Hopkins,  13 
S.  &  R.  (Pa.)  269. 

A  lien  will  not  be  discharged,  on  mo- 
tion, on  the  ground  that  notice  was  not 
filed  within  three  months  after  the 
work  was  done ;  where  the  parties 
have  pleaded  to  issue,  and  gone  to  trial. 
Lien  on   740  Broadway,    11;   Abb,   Pr,, 

N.   S,  335.  ; 

Under  Conn.  Gen.  Stat.  1875,  360, 
§  II,  giving  to  subcontractors  a  right 
to  file  a  lien  upon  buildings,  and  requir- 


ing them,  in  a  certain  prescribed  mode, 
to  give  notice  to  the  owner  of  the  build- 
ing of  their  intention  to  file  the  licn, 
wtiere  the  notice  is  not  given  in  the 
inode  prescribed,  the  owner  cannot 
waive  the  defect,  so  as  to  make  the  lien 
filed  valid  as  against  other  parties 
claiming  liens.  White  v.  Washington 
School  Dist,,  42  Conn,  541. 

If  he  is  prevented  by  the  wrongful 
act  of  the  partj'  for  whom  the  labor  is 
performed  from  filing  a  proper  notice, 
he  will  not  thereby  lose  his  lien.  J.Ic- 
Cormick  v.  Lawson,  3  Neb,  449, 

4.  Montgomery  v.  Rich,  3  Tenn,  C. 
660. 

5.  Blauvelt  v.  Woodworth,  31  N.  Y. 
281;  ;  Schacttler  v,  Gardner,  41  How. 
(N.  Y.)  Pr.  243  ;  Fettrich  v.  Totten,  2 
Abb,  (N,  Y.)  Pr„  N,  S.  264  ;  Greeley 
S.  L.  &  P.  R.  Co,  V.  Harris  (Colo,), 
20  Pac.  Rep.  764;  Wheeler  v.  Almond, 
46  N.J.  L.  161. 

Cummings'  lien  was  filed  on  October 
22nd,  1884  ;  complainant's  on  October 
25th,  and  Cartwright's  on  November 
13th.  Each  of  these  claimants  issued  a 
summons  on  his  lien,  but  only  Cart- 
wright  endorsed  thereon  the  date  of  is- 
suing the  summons,  as  required  by  the 
statute.  Held,  that  this  omission  of  the 
other  claimants  avoided  their  liens. 
Carrier  -u.  Cummings,  40  N.  J.  Eq,  145, 

The  provision  of  the  mechanics'  lien 
law,  that  the  time  of  issuing  the  sum- 
mons to  enforce  the  lien  shall  be  en- 
dorsed on  the  claim  within  one  year 
after  the  date  of  the  last  item  in  the 
claim,  or  within  thirt3'  da3's  after  due 
notice  from  the  owner  to  the  claimant 
to  sue,  is  mandatory,  and  in  case  of  non- 
compliance with  it  the  lien  will  be  dis- 
charged according  to  the  terms  of  the 
statute,  Wheeler  v.  Almond,  46  N.  T, 
L.   161. 

Serving  Bill  of  Particulars. — The  lien 
given  by  statute  to  one  who  furnishes 
materials  for  building  is  not  lost  by  a 
failure  to  serve  a  bill  of  particulars  on 
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the  work  was  apparently  finished,  third  parties  had  in  good  faith 
acquired  an  interest  in  the  property,  for  a  valuable  consideration, 
the  lien  will  be  lost.^  But  the  lien  cannot  be  defeated  by  the  fail- 
ure of  an  officer  of  the  court  to  comply  with  his  duty.^ 

12.  Settlement  of  Claim. — Satisfaction,  whether  by  note  or  other- 
wise, extinguishes  a  mechanics'  lien.^  The  lien  may  be  dis- 
charged by  an  agreement  on  the  part  of  the  mechanic  to  look  to 
the  personal  credit  of  his  debtor  or  another  person  for  satisfac- 
tion of  his  demand.* 


the  party  owing  the  debt,  who  leaves 
the  State,  and  is  absent  therefrom,  be- 
fore the  expiration  of  the  time  within 
which  the  bill  of  particulars  must  be  re- 
corded in  order  to  fix  the  lien,  and  be- 
fore the  debt  falls  due.  Read  v.  Gil- 
lespie, 64  Tex.  42. 

1.  Nicliols  V.  Culver,  51   Conn.  177. 

In  a  proceeding  to  enforce  a  mechan- 
ics' Hen  it  appeared  that  there  was  no 
contract  to  do  the  entire  work;  that  the 
mechanic  was  employed  by  the  day,  and 
that  two  months  elapsed  between  the 
time  when  the  building  was  finished  ex- 
cept as  to  certain  ventilators  and  the 
time  when  the  ventilators  were  put  in. 
Held,  that  the  work  of  putting  in  the 
ventilators  should  be  deemed  continu- 
ous with  the  work  done  before,  so  as  to 
support  the  lien,  Hofer's  Appeal,  116 
Pa.  St.  360. 

The  plaintiff  substantially  completed 
the  house  on  tht;  6th  of  August  and  the 
defendant  went  into  possession  during 
that  month.  Some  time  in  September 
the  plaintiff  furnished  and  hung  blinds, 
and  on  the  22nd  of  November,  at  the  re- 
quest of  the  defendant  he  furnished  ma- 
terials and  did  final  work  to  the  amount 
of  $14.  This  work  was  necessary  to  the 
comfortable  use  of  the  house  in  winter. 
No  rights  of  third  parties  had  inter- 
vened. Held  that  the  final  work  was 
to  be  regarded  as  sufficient  to  preserve 
the  lien.     Nichols  v.  Culver,  51  Conn. 

177- 

2.  Stj  Louis  Bridge  etc.  Co.  v.  Mem- 
phis etc.  R.  Co.,  72  Mo.  664. 

3.  Benneson  v.  Thayer,  23  111.  374. 
See  Jones  v.  Alexander,  10  S.  &  M. 
(Miss.)  627  ;  Montgomery  v.  Rich,  3 
Tenn.  Ch.  660;  Croskey  v.  Corey.  4S 
111.  442.  See  Button  v.  N.  E.  Mut. 
Fire  Ins.  Co.,  g  P'oster  (N.  H.)  153; 
Millikin  v.  Armstrong,  17  Ind.  456. 

In  a  proceeding  by  a  claimant  under 
the  lien  law,  the  giving  of  a  contractor 
credit  for  the  amount  of  a  debt  due  by 
the  contractor  to  the  owner,  by  mutual 
agreement,  is  equivalent  to  a  payment ; 


and  having  been  made  in  good  faith  be- 
fore the  notice  of  the  lien,  is  so  far  a 
discharge  of  the  owner  from  liability. 
Allen  V.  Carmen,  i  E.  D.  Smith  (N. 
Y.)  692. 

W,  who  was  erecting  a  building  for 
C,  and  one  for  K,  kept  two  accounts 
with  L,  for  lumber  furnished  for  said 
buildings.  W  made  payment  to  L, 
which  was,  according  to  his  direction, 
applied  to  the  account  for  lumber  fur- 
nished to  the  C  building,  but  was  sub- 
sequently taken  from  that  account  and 
applied  to  the  account  of  the  K  build- 
ing. Held  that  L's  lien  on  the  C  build- 
ing was  discharged  to  the  extent  of  said 
payment.  Chicago  Lumber  Co.  v. 
Woods,  53  Iowa  552. 

Part  payment  will  not  discharge  a 
lien.     Bayard  v.  McGraw,   i   111.  App. 

134- 

A  payment  of  the  amount  of  the 
claimant's  demand,  to  the  county  clerk, 
merely  relieves  the  land;  the  right  to 
the  fund  may  still  be  litigated.  Dun- 
ning V.  Clark,  2  E.  D.  Smith   (N.  Y.) 

53.';- 

If  the  owner  has  paid  a  sum  into 
court  and  the  lien  has  expired,  the  com- 
plaint must  be  dismissed  as  to  him. 
Schacttler  v.  Gardiner,  4  Daly  (N.  Y.) 
56  ;    s.  c,  41  How.  Pr.  (N.  Y.)  243. 

Where  upon  settlement  with  a  firm 
for  building  a  house,  a  note  was  given 
to  one  of  the  partners  for  a  portion  of 
the  price,  and  another  note  to  the  other 
partners  for  the  residue,  it  was  held, 
that  the  interests  of  the  partners  were 
severed  by  giving  the  notes  in  settle- 
ment, and  that  they  could  not  join  in  a 
proceeding  to  enforce  a  mechanics'  lien. 
Busht;.  Connelly,  33  111.  447. 

Taking  Order. — The  owner's  accept- 
ance of  a  contractor's  order,  in  favor  of 
a  subcontractor,  does  not  discharge  the 
latter's  lien  unless  received  by  him  as 
absolute  paj'ment.  Meeks  v.  Sims,  84 
111.  422. 

4.  Bailey  v.  Adams,  14  Wend.  (N. 
Y.)   201  ;   Brown  v.  Williams,   12,0  Pa. 
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13.  When  Barred  by  Statute  of  Limitations. — Where  a  claim 
secqred  by  a  builder's  lien  has  become  barred  by  the  statute  of 
limitations,  the  lien  cannot  be  enforced  against  the  property.^ 

14.  Collateral  Security. — If  collateral  security  is  taken,  the  taker 
loses  his  right  to  enforce  a  mechanics'  lien.*  But  such  security 
may  be  surrendered  and  the  lien,  by  agreement  of  the  parties, 
restored  ;  and  when  so  restored  it  becomes  as  valid  and  effective 
between  the  parties,  or  those  subsequently  acquiring  the  rights 
in  the  property,  as  though  "ho  security  has  been  taken.^ 


St.  24.  See  Phillips  v.  Wright,  5 
Sandf.  (N.  Y.)  342. 

That  the  contractor,  as  a  security, 
obtains  the  signature  of  a  third  party  to 
the  contract  with  the-  owner  is  not  a 
waiver  of  his  lien.  Jodd  v.  Duncan,  9 
Mo.  App.  417. 

1.  Hills  V.  Halliwell,  50  Conn.  270. 
And    when    the    enforcement    of    a 

mechanics'  lien  is  once  barred  by  the 
limitation  of  the  statute,  the  bar  is  per- 
petual. The  creditor  or  encumbrancer 
is  as  much  such  after  his  debt  or  en- 
cumbrance has  merged  into  a  title,  as 
he  was  before.  Watson  v.  Gardner, 
119  111.  312. 

2,  Shickle  etc.  Iron  Co.  v.  Council 
Bluffs  Water  Works  Co. '  33  Fed.  Rep. 
13 ;  Meyer  v.  Construction  Co.,  1^0 
U.  S.  457  ;  Long  v.  Coifrey,  i  Luzerne 
Leg.  Reg.  Rep.  188. 

In  Millikin  v.  Armstrong,  17  Ind. 
456,  it  was  held  doubtful  whether  a 
mechanic's  lien,  like  a  vendor's  lien, 
would  be  waved  by  taking  collateral 
security. 

To  avoid  a  mechanics'  lien,  on  the 
ground  of  collateral  security,  the  con- 
tract, promise  or  property  taken,  must 
be  intended  and  accepted  as  collateral. 
Mervin  v.  Sherman,  g  Iowa  331. 

The  receipt  by  a  laborer  or  material- 
man of  security  collateral  to  the  prop- 
erty improved  will  not  be  presumed  a 
waiver  or  release  of  the  lien  without  di- 
rect evidence  that  he  received  the  same 
with  intent  to  make  such  release  or 
waiver.     Clark  v.  Moore,  64  111.  273. 

A  part3',  who  had  furnished  material 
to  be  used  in  the  construction  and  re- 
pair of  a  railroad,  took,  as  collateral 
security,  certain  bonjs  secured  by 
mortgage  upon  one  division  of  the  road, 
including  the  rolling  stock.  Held,  un- 
der loAva  Code  1873,  §  2129,  and  the 
construction  thereof  by  the  supreme 
court  of  that' State,  that  he  had  waived 
his  mechanics'  lien.  Hall  v.  Burling- 
ton etc.  R.  Co.,  2  McCrary  (U.  S.)  558. 

R  gave  to  C,  a  contractor,  a  note  re- 


citing that  the  consideration  was  the 
building  of  a  specified  house  for  R,  and 
that  the  note  was  a  waiver  of  C's  lien. 
C  delivered  the  note  unendorsed  to  F  as 
collateral  security  for  C's  debt  for  ma- 
terials used  in  the  building.  Held,  that 
on  the  note  being  unpaid  when  due,  F 
might,  in  the  names  of  himself  and  C, 
maintain  a  petition  for  an  account,  fore- 
closure of  lien  and  equitable  disposition 
of  the  funds.  Friedman  v.  Roderick, 
20  111.  App.  622. 

A  statement  in  a  contract  between  a 
railroad  company  and  a  construction 
company  that  the  former  would  pay  the 
latter  out  of  a  certain  fund^the  sub- 
scription of  a  particular  county  along 
the  road — is  not  such  a  taking  by  the 
latter  company  of  a  collateral  security 
as  to  vitiate  its  mechanics'  lien. 
Mever  v.  Construction  Co.,  100  U.   S. 

457- 

Where  a  husband  contracts  as  agent 
for  his  wife  for  material  to  be  used  in 
erecting  buildings  on  her  land  and 
binds  himself  to  pay  therefor,  it  is  not 
such  collateral  security  as  will  defeat  a 
mechanics'  lien.  Bissell  v.  Lewis,  56 
Iowa  231. 

What  Is  Not  Collateral  Security. — A 
mere  promise  by  a  subsequent  pur- 
chaser of  property  subject  to  a  me- 
chanics' lien  in  consideration  of  for- 
bearance to  pay  the  demand  secured  by 
the  lien,  is  not  collateral  security  with- 
in the  meaning  of  section  1009  of  the 
code  185 1,  and  does  not  discharge  the 
lien.  Mervin  v.  Sherman,  9  Iowa  331. 
See  Delaware  Railroad  Construction 
Co.  V.  Davenport  etc.  R.  Co.,  46  Iowa 
406. 

In  Oregon,  a  deposit  made  according 
to  the  provisions  of  the  statute  will  dis- 
charge the  lien.  Whittier  v.  Blakely, 
13  Oregon  546- 

3.  Getchell  &  Sons  v.  Musgrove,  54 
Iowa  744;  McMurray  v.  Brown,  91  XJ . 
S.  257. 

The  plaintiff  had  a  claim  on  the  de- 
fendant for  work,  etc.,  for   which   the 
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15.  Assignment. — The  right  of  a  subcontractor  to  a  lien  on 
money  due  the  contractor  is  not  cut  off  by  an  assignment  by  the 
contractor  for  the  benefit  of  creditors. ^ 

16.  Assignment  of  Lien  Before  Action. — In  the  absence  of  any 
statutory  provision  to  the  contrary  the  assignment  of  a  claim  for 
which  the  assignor  may  have  by  law  a  specific  lien,  before 
action,  destroys  the  right  to  the  lien  and  a  reassignment  to  him 
does  not  revive  the  lien.^ 

17.  Release. — A  release  will  extinguish  the  claimant's  cause  of 
action,  unless  it  contain  an  express  declaration  that  such  was  not 
the  intent.^ 

18.  Subcontractor's  Lien. — Where  a  subcontractor  claims  a  lien 
it  is  not  necessarily  defeated  by  the  failure  of  the  original  con- 
tract or  to  complete  the  building  as  required  by  his  contract  with 
the  owner.*  But  where  a  subcontractor,  before  commencing 
work  upon  the  building,  agrees  with  the  owner  that  he  will  look 
only  to  the  contractor  for  his  pay,  he  thereby  waives  any  right  to 


defendant  gave  his  note  to  the  plaintiff, 
who  transferred  it.  The  note  was  pro- 
tested and  judgment  recovered  against 
the  defendant  by  the  endorsee;  but  the 
execution  was  returned  unsatisfied. 
After  protest  the  plaintiff  filed  a  notice 
of  lien  which  he  now  sought  to  fore- 
close, and  produced  the  note  to  be  can- 
celled; but  by  what  means  he  was  again 
possessed  of  it  did  not  appear.  Held^ 
that  the  production  of  the  note,  without 
showing  that  the  judgment  recovered 
thereon  was  satisfied  by  him,  or  that 
the  title  was  again  in  him,  was  not 
enough  to  warrant  a  recovery-  Teaz  v. 
Chrvstie,  2  E.  X).  Smith  (N.  Y.)  621. 

1. "Smith  V.  Bailey,  8  Daly  (N.  Y.) 
128;  Ritter  v.  Stevenson,  y'Cal.  388; 
Merchant  v.  Ottumwa  Water  Power 
Co.,  54  Iowa  451;  Rogers  v.  Omaha 
Hotel  Co.,  4  Neb.  54;  laege  v.  Bos- 
sieux,  15  Graft.  (Va.)  83;  First  Nat. 
Bank  of  Decorah  v.  Da)-  Brothers,  52 
Iowa  680;  Busfield  v.  ^^'heeler,  14 
Allen  (Mass.)  139;  Skyrrae  v.  Occi- 
dental Mill  and  Mining  Co.,  S  Nev.  219, 
221;  RoUin  V.  Cross,  45  N.  Y.  766; 
Chicago  etc.  R.  Co.  v.  Sturgis,  44  Mich. 
538;  Tuttle  V.  Howe,  14  Minn.  145; 
Mason  v.  Germaine,  i  Mont.  263; 
Brown  v.  Harper,  4  Oregon  90;  Mur- 
phy V.  Adams,  71  Me.  113;  Austin  etc. 
R.  Co.  V.  Rucker,  59  Tex.  587;  12  Am. 
&  Eng.  R.  Cas.  2i;9. 

A  mechanics'  lien  may  be  enforced 
although  the  owner  of  the  premises  has 
made  an  assignment  for  the  benefit  of 
creditors,  where  the  lien  is  for  a 
larger  sum  than  the  premises  are  worth, 
and  the  assignee's  title  extends   only  to 


the  equity  of  redemption.  The  assign- 
ment in  siich  case  does  not  oust  the 
jurisdiction  of  the  county  court.  Stout 
V.  Sower,  22  111.  App.  65. 

2.  Tewksbury  v.  Bronson,  48  Wis. 
581. 

3.  Hoyt  V.  Miner,  7  Hill  (N.  Y.) 
525;  Barberry  v.  Johnson,  51  Miss. 
291. 

A  mechanic  who  has  filed  a  lien  upon 
real  estate,  for  work  and  materials  fur- 
nished in  the  erection  of  houses  there- 
on, and  releases  it  for  the  purpose  of 
enabling  the  owner  to  secure  a  new 
loan  cannot  afterward  claim  to  enforce 
the  same  lien  as  against  the  party  mak- 
ing such  loan  upon  the  security  of  the 
property.  Phillips  v.  Gilbert,  2  Mac- 
Arthur  (U.  S.)  415. 

A  lien  was  released  as  to  certain 
houses.  Held,  that  it  could  not  be  en- 
forced against  other  houses  for  the  price 
of  material  which  went  into  the  houses 
released.  Nickel  v.  Blanch,  67  Md. 
456- 

On  the  trial  of  a  mechanics'  lien  pro- 
ceeding the  defendant  offered  in  evi- 
dence a  release,  executed  during  the 
progress  of  the  work,  of  all  manner  of 
liens  which  the  mechanics  had  or  could 
have  on  or  against  the  building.  Held, 
an  unconditional  agreement  not  to  look 
to  the  building,  and  to  apply  to  labor 
done  and  material  furnished  after  as 
well  as  before  the  execution  of  the  re- 
lease. Brown  v.  Williams,  120  Pa.  St. 
24. 

4.  Whittjer    v.    Blakely,    13    Oregon 

546- 

In  California,  the  lien  of  a  subcon- 
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Wife's  Estate. 


a  lien  upon  such  building.^  Where,  by  the  contract  with  the 
owner  of  the  land,  the  builder  is  to  furnish  all  the  labor  and 
materials,  it  is  sufficient,  to  defeat  the  lien  of  any  subcontractor, 
that  the  contract  was  duly  filed,  although  the  specifications  may 
not  be  on  record.^  So  if  the  contractor  and  owner  agree  that  the 
former's  debt  to  the  latter  shall  be  allowed,  a  subcontractor 
asserting  a  lien  is  bound. ^  Lien  of  subcontractors  cannot  be 
affected  by  apportionment  of  the  job  among  cocontractors  with 
verbal  assent  of  employer.*  So  an  agreement  of  contractor  to 
idemnify  owner  cannot  deprive  material-man  of  his  lien.^ 

XV.  Enforcement. — The  mere  existence  of  the  lien  does  not 
give  the  party  a  right  to  come  into  court  and  claim  money  aris- 
ing from  the  sale  of  the  property  subject  to  it,  under  an  execution 
in  favor  of  another  party.  Something  more  than  this  is  indispens- 
able; the  lien  must  be  established  by  a  judgment,  and  process 
must  issue  upon  that  judgment,  in  order  to  entitle  the  laborer  to 
participate  in  the  proceeds  of  such  a  sale.®  In  such  case  the  effect 
of  the  judgment  is  simply  to  determine  the  amount  of  the  lien 
and  direct  a  sale  for  its  satisfaction.' 

1.  Wife's  Estate. — In  order  to  bind  a  wife's  property  by  a 
mechanics'  lien  the  claim  should  show  her  coverture  and  that  the 
work  etc.  was  by  her  authority  and  consent.^  It  should  contain 
all  things  necessary  to  the  validity  of  the  lien  ;  otherwise  the 
claim  is  void.^ 


tractor  is  not  suspended  until  comple- 
tion of  building.  Quale  v.  Moon,  48 
Cal,  478,  479. 

1.  Murray  v.  Earle,  13  S.  Car.  87. 

2.  Budd  V.  Lucky,  28  N.  J.  L.  484. 
See  Ciiicago  Lumber  Co.  v.  Woodside, 
71  Iowa  461. 

3.  Ewing  V.  Folsom,  67  Iowa  65. 

4.  Davis  V.  Livingston,  29  Cal.  283. 
B.  Whiittier  v.  Wilbur,  48  Cal.  175. 
6.  Love  V.  Cox,  68   Ga.   269;    Cum- 

ming  V.  Wright,  72  Ga.  767;  Pratt  v. 
Tudor,  14  Tex.  37. 

"The  lien  is  not  property,  or  a  right 
in  or  to  property:  it  is  neither  a  jus  in 
re  nor  a  jus  ad  rein.  It  is  simply  a 
right  to  charge  the  property  it  affects, 
with  the  payment  of  the  particular 
debt,  in  preference  and  priority  to  other 
debts,  so  far  as  the  statute  confers  such 
preference,  if  all  the  requisitions  of  the 
statute  are  observed.  Of  itself,  when 
the  statutory  requisitions  to  its  creation 
are  observed,  it  has  not  the  force  and 
effect  of  a  judgment,  and  is  not  self-en- 
forcing or  self-executing.  Until  a  judg- 
ment is  obtained,  in  the  mode  pointed 
out  in  the  statute,  it  is  inchoate;  and  it 
is  as  dependent,  for  operation  and 
effect,  upon  the  rendition  of  a  judg- 
ment, as  the  statute  directs,   as   is   the 


lien  created  by  the  levy  of  an  attach- 
ment upon  the  rendition  of  judgment 
in  the  attachment  suit."  Brickell,  C. 
J.,  in  Porter  v.  Miles,  67  Ala.  132. 

In  proceedings  to  enforce  a  mill- 
wright's lien,  the  parties  having  come 
to  an  issue,  but  the  defendant's  attorney 
having  refused  any  longer  to  represent 
him  on  account  of  his  fees  not  being 
paid,  and  the  defendant  himself  not 
being  present,  it  was  held.,  that  tlie 
plaintiff  was  not  entitled  to  judgment 
without  going  on  and  malcing  out  a 
frima  facie  case.  McConnell  v.  Bryant, 
38  Ga.  639. 

Where  a  builder  of  a  house  has  a 
valid  lien  under  the  statute,  he  cannot 
maintain  possession  against  the  owner, 
but  must  enforce  his  remedy  by  suit. 
Pratt  V.  Tudor,  14  Tex.  37. 

7.  Grant  v.  'i^andercook,  57  Barb.  (N. 
Y.)  165;  Freeman  v.  Cram,  3  Comst. 
(N.  Y.)   305,308. 

•8.  Dearie  v.  Martin,  78  Pa.  St.  i;5. 

9.  Lloyd  V.  Hibbs,  81  Pa.  St".  306; 
Schriffer  v.  Saum,  81  Pa.  St.  385. 

Mere  averments  that  the  Ijuilding 
was  erected  "with  the  full  knowl- 
edge and  consent  and  approbation"  of 
the  wife  and  progressed  "under  her 
daily    view   and    inspection"   and    that 
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2.  Estate  of  Insane  Person. — An  action  duly  commenced  to 
enforce  a  lien  for  labor  or  building  materials,  against  the  estate 
of  one  subsequently  placed  under  guardianship  by  reason  of 
insanity,  and  whose  estate  is  duly  represented  by  the  guardian  to 
be  insolvent,  may  be  prosecuted  to  final  judgment  and  execu- 
tion.^ 

3.  Mortgagee. — In  enforcing  a  mechanics'  lien  the  mortgagee 
has  the  burden  of  showing  the  priority  of  his  mortgage.^  The 
fact  that  one  who  files  a  mechanics'  lien  has  a  mortgage  on  the 
property  to  secure  his  claim,  which  he  forecloses,  will  not  prevent 
him,  if  there  is  a  deficiency,  from  enforcing  his  lien.-*  But  a  sub- 
sequent mortgagee  has  no  absolute  right  to  intervene  in  a  pro- 
cess to  enforce  a  mechanics'  lien  ;  and  it  is  proper  for  the  court 
to  refuse  his  application  if  he  delays  it  until  the  mechanic  is 
about  to  have  judgment,  and  the  effect  of  the  intervention  would 
be  to  postpone  the  judgment.* 

4.  Decedent's  Estate. — A  mechanics'  lien  upon  lands  of  the  ances- 
tor may  be  enforced  against  the  lands  in  the  hands  of  his  heir, 
but  a  personal  judgment  against  the  heir  cannot  be  obtained." 

5.  Executors. — No  proceedings  under  the  lien  law  can  be  main- 
tained against  executors  unless  it  is  in  proof  that  title  to  the 
property,  on  which  the  lien  exists,  passed  to  them.® 

6.  By  Whom  Lien  May  be  Enforced. — Proceedings  may  be  had  to 
enforce  and  bring  to  a  close  a  lien,  either  by  the  claimant  against 
those  affected  by  the  lien,  or  by  the  owner,  who  may  require  the 
claimant  to  proceed  within  the  time  prescribed  by  siatute.'^  So 
one  who  contracted  as  agent  though  without  disclosing  his  prin- 
cipal's name  may  file  the  certificate  of  lien  and  forclose  it  in  his 
own  name  as  agent.* 

7.  Transfer  of  Contract. — When  a  contract  for  the  construction 
of  a  house  is  transferred  by  the  contractor,  with  the  consent  of 
the  employer,  after  the  commencement  of  the  work,  to  another 
person,   with  whom    the    employer  then  agrees  to   deal   in   the 

she  is  living  with    her  husband   in  said  be   filed    against   the    heirs.      Pifer    v. 

building,  claiming   it   as   a    homestead,  Ward,  8  Blackf.  (Ind.)  252. 

show   no   liability  on  her  part.     Lauer  6.    Crystal    v.    Flannely,   2     E.     D. 

V.  Bandow,   43  Wis.    556;    Wheeler   v.  Smith  (N.  Y.)  583, 

Hall,  41  Wis.  447.  In  Minnesota,  a  mechanics'  lien  may 

An   allegation   in  a   mechanics'   lien  be  enforced  by  suit  against  an  adminis- 

claiming  that  a  married    woman  is  the  trator  or  executor.    Cummings   -u.  Hal- 

ojivner  of  a  building  will  not  extend  to  sted,  26  Minn.  151. 

the    ground    on    which    it    is   erected.  7.  Carpenters.  Jaques,  2  E.  D.  Smith 

Shannon  v.  Shultz,  87  Pa.  St.  481.  (N.  Y.)  571. 

1.  Pratt  V.  Seavey,  41  Me.  370.  It   seems    that   a   contractor   has  no 

2.  Harmon  t;.  Ashraead,  68  Cal.  321.  method  under  the    lien    law  of  compel- 

3.  Hall     V.     Pettegrove,     17    N.     Y.  ling  the  enforcement  of  liens  by  an  em- 
Supreme  Ct.  609.  ployee    or    subcontractor.      Butler    v. 

4.  Hocker  w.  Kelley,  14  Cal.    164.  Magie,    2    E.   D.   Smith    (N.  Y.)    654; 

5.  McGrew    V.    McCarty,     78     Ind.  Carpenter  w.Jaques,  2  E.  D.  Smith  (N. 
496;    Dobbs    V.     Enearl,    4     Wis.    451.  Y.)  1571. 

If,   after   the    lien     has   accrued,    the         8.  Hooker  v.  McGlone,  42  Conn.  95, 
emplo^'er  die,  a  bill  to  enforce  it  may     loi. 
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future,  "  as  if  he  was  the  original  contractor,"  and  who  afterwards 
completes  the  work  according  to  the  stipulations  of  the  contract ; 
the  person  thus  substituted  may  enforce  the  statutory  lien  given 
to  original  contractors,  and  the  employer  is  estopped  from  deny- 
ing that  he  is  the  original  contractor.^ 

8.  Amount  of  Recovery. — The  owner  cannot  be  made  responsible 
for  any  greater  amount  than  the  contract  price  ;  nor  can  he  be 
required  to  pay  money  before  it  becomes  due  according  to  the 
terms  of  his  contract.^  If  the  defendant  claims  that  the  quantity 
of  land  on  which  the  lien  is  claimed  exceeds  the  statutory  limit, 
he  must  show  it,  and  the  court  must  then  carve  out  a  tract 
within  the  limit,  and  confine  the  lien  to  it.*  In  determining  the 
amount  of  the  recovery,  the  owner  is  entitled  to  credit  for  prior 
payments,  and  for  prior  liens.*  Where,  the  judge  finds  as  a  mat- 
ter of  fact,  that,  at  the  time  the  lien  was  filed,  there  was  due  from 
the  owner  of  the  building  to  the  contractor  a  larger  sum  than  was 
demanded  by  the  plaintiff,  and  as  a  conclusion  of  law  he  finds 
that  a  specified  sum  is  due  to  the  plaintiff,  for  which  he  has  a 
lien  on  the  premises,  the  conclusion  of  law  is  correct.^ 

If  a  mechanic  agrees  to  do  certain  work  at  a  stated  price,  upon 
the  representation  of  the  person  for  whom  the  work  is  to  be  done 
as  to  the  amount  and  character  of  the  work  required,  and  the 
mechanic  upon  seeing  what  is  actually  to  be  done,  discovers  the 
work  to  be  of  a  different  and  more  expensive  character  than  repre- 
sented, the  question  arises  whether  he  should  not  notify  the  other 
party  of  that  fact  before  proceeding  with  the  labor.  But  if  the 
mechanic  does  not  personally  examine  into  the  character  of  the 
work  to  be  done,  and  sends  his  men  to  execute  it,  he  being  ab- 
sent at  a  distance  from  the  time  the  agreement  was  made,  the 
want  of  such  notice  will  not  prejudice  his  right  to  recover  the 
actual  value  of  the  work  done  in  excess  of  the  price  agreed  upon.® 

1.  RailroadCo.w.Schaffer, 76  Ala. 233.  within    the  time  specified   in   the  con- 

2.  Dore  w.  Sellers,  27  Cal.  588;  tract,  and  also  for  the  unworkmanlike 
Doughty  V.  Devlin,  i  E.  D.  Smith  (N.  manner  in  which  the  work  was  done 
Y.)  625;  Cronk  v.  Whittaker,  i  E.  D.  A  mechanic  ma3' include  in  his  claim 
Smith  (N.  Y.)  647;  Kennedy  v.  Paine,  the  boarding  of  his  journeyman,  which 
I  E.  D.  Smith  (N.  Y.)  651;  Sullivan  v.  is  part  of  their  compensation.  L3'- 
Decker,  i   E.  D.  Smith   (N.  Y.)  699;  s.  brandt  v.  Eberly,  36  Pa.  St.  347. 

c,   12   N.  Y.   Leg.   Obs.   (N.  Y.)    109;  A    mechanic,  who    proceeds    against 

Cheney   v.  Troy   Hospital    Assoc,   65  the  owner  of  a   building  for  work  done 

N.  Y.    282.     See   Protective    Union   v.  -  under  the  contractors,  cannot  recover 

Nixon,    I   E.    D.   Smith   (N.    Y.)   671;  if  nothing  be  due  to  the  latter  on   their 

Chamberlain    v.    O'Connor,    i    E.    D.  contract.     Pike  v.  Irwin,  i  Sandf.  Sup. 

Smith  (N.  Y.)  665.  Ct.  (N.  Y.)  14. 

The  claimant  can  only  recover  quart-  3.  Boyd  v.  Blake  (Minn.),  43   N.  W. 

turn  tneruit.     Hauptman  v.  Catlin,  1  E.  Rep.  485. 

D.  Smith  (N.  Y.)  729.  4.  Cronk     v.    Whittaker,    i     E.    D. 

In  Burn  v.  Whittlesej-,  2  MacAr-  Smith  (N.  Y.)  647;  McBride  v.  Craw- 
thur  (U.  S.)  189,  it  was  held  that  the  ford,  i  E.  D.  Smith  (N.  Y.)  65S;  Kay- 
defendant,  in  a  mechanics'  lien  case,  lor  v.  O'Connor,  i  E.  D.  Smith  (N. 
should    be    allowed     the   damage    sus-  Y.)  672. 

tained  by  him  hy  reason   of  the  fniiure  5.   Smith  v.  Coe,  39  N.  Y.  666 

of  the  plaintiff  to  complete  the  building  6.  Martine  v.  Nelson,  51  111.  422. 
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9.  Claims  of  Subcontractors. — A  subcontractor  cannot  enforce  a 
lien  on  realty  on  account  of  material  furnished  by  him  to  a  con- 
tractor working  thereon  by  direct  suit  against  the  owner  of  the 
realty  alone,  without  suing  the  contractor  to  whom  the  material  was 
furnished.^  So  a  subcontractor  cannot  fix  a  lien  on  unliquidated 
damages  which  the  the  builder  has  sustained  by  being  wrongfully 
discharged  and  prevented  from  completing  his  contract,  but  is 
restricted  to  such  funds  as  are  due  and  become  due  for  actual 
performance.* 

In  an  action  by  a  subcontractor  to  enforce  a  mechanics'  lien, 
the  contractor,  not  the  owner  of  the  building,  is  the  principal 
debtor,  and  the  contractor  may  therefore  plead  in  set-ofi  in  such 
action  a  demand  due  him  from  the  plaintiff.^ 

Prices  agreed  upon  between  the  contractor  and  subcontractor 
are  not  binding  upon  the  owner.  As  against  him  only  the  market 
value  of  the  materials  can  be  recovered.  The  agreed  prices  will, 
however,  be  received  as  prima  facie  evidence  of  the  market 
value.* 

10.  Employees  of  subcontractors  can  only  enforce  a  mechanics' 
lien  for  the  amount  due  subcontractor." 

11.  Joint  Claims. — If  the  work  be  done  or  materials  are  fur- 
nished upon  distinct  premises,  the  lien  must  be  against  each  of  the 
several  premises,  according  to  the  value  of  the  work  and  materials 
incorporated  in  each,  and  not  against  both  for  the  aggregate 
amount.®  A  joint  claim  may  be  sustained  against  several  houses 
put  up  at  the  same  time  without  an  interval  between  them  and 
when  they  may  be  considered  as  one  building.'''     But  this  cannot 

1.  Lombard  T>.  Trustees  of  the  Young  7.  James  v.  Hambleton.  42  III.  308. 
Men's  Library  Assoc.  Fund,  73  Ga.  See  Stewart  t;.  M'Quaide.  48  Pa.  St.  195; 
322.  Dewing  w.  Wilbraham  etc.  Soc,  13  Graj 

2.  Hoyt  V.  Miner,  7  Hill  (N.  Y.)  525.     (Mass.)  414;   Wilson  v.  Forder,  30  Pa. 
A   contract  to  deliver,  at  or  before  a     St.   129;   Peck   t.   Standart,  i   111.  App. 

specified    time,    a    steamboat,    finished,  228;  Chambers  v.   Yarnall,    15   Pa.   St. 

furnished    and    equipped,   for  which  a  (3  Harris)  265;  Young  v.  Chambers,  15 

specified   price   is  to  be  paid,  is  wholly  Pa.  St.  265. 

executory,   and,  until    completion,   the  "It  has  been  held   that  a  joint  claim 

property   in   the  boat  continues  in  the  against  separate   blocks    of  houses    in 

builder;    and    claims     against   him    for  different   streets    is   a    nullity',  and   the 

work  and  materials  furnished  for  build-  same     principle    applies     to     different 

ing  the  boat  are  liens  thereon  under  the  blocks  on  different  sides,  or  on  the  same 

statute.     Low  v.    Austin,  25  Barb.  (N.  side   of  the   same   street,  and   in   every 

Y.)  26.  instance   where    the    structure    against 

3.  Wescott  V.  Bridwell,  40   Mo.   146.  which  the  claim  is  filed  is  not  substan- 

4.  Deardorff  v.  Everhartt,  74  Mo.  37.  tially    one    building."     Phillips    Mech. 

5.  Dore  v.  Sellers,  27  Cal.  5S8,  5S9.  Liens,  §  376. 

6.  McGrew  v.  McCarty,  78  Ind.  496.  Work  done  under  a  single  undertak- 
The     Pennsylvania    mechanics'   lien  ing  upon    two  connected    buildings  di- 

law  of  17th  of  March,   1806,  does   not  vided  into  rooms  by  plaster  partitions, 

allow  a  joint   claim   for   materials  fur-  under  one  common  roof,  and  belonging 

nished  for  the  erection  of  several  houses  to   the    same  owner,   mav  constitute  a 

adjoining  each   other,  owned  bj'  differ-  single  inprovment,  and  niay  be  charged 

ent   persons.     Gorgas  v.  Douglas,  6  S.  in  one  lien.     McKelleget  v.  Eckhard,  4 

&  R.  (Pa.)  512.  Mo.  App,5S9. 
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be  asserted  where  there  is  an  interval,  however  small,  which  pre- 
vents the  whole  from  being  one  continuous  structure.^  In  case 
of  a  joint  lien,  each  building  is  liable  for  the  whole  amount 
thereof.''* 

12.  Failure  to  Establish  Lien. — If  a  suit  is  instituted  to  enforce 
a  mechanics'  lien,  and  the  plaintiff  fails  to  establish  a  lien,  he  may 
nevertheless  obtain  a  general  judgment.* 

13.  Time  Within  "Which  lien  Must  be  Enforced.— When  the  statute 
prescribes  a  definite  period  within  which  the  lien  must  be  enforced, 
if  suit  is  not  brought  within  that  period,  the  lien  will  be  lost 
unless  there  is  some  special  provision  of  the  statute  saving  the 
claimant  from  his  own  laches.*  In  some  States  the  lien  must 
be  prosecuted  within  ninety  days  from  the  time  of  ceasing  to 
labor  or  furnish  material,  in  others  within  a  year  thereafter,  in 
others  within  ninety  days  after  the  time  of  making  the  record, 
in  others  within  sixty  days  thereafter,  in  others  six  months 
thereafter,  in  others  within  eight  months,  in  others  two  years 
and  in  others  five  years.*     The  provisions  of  the  laws  limiting  the 


1.  McGrew  v.  McCarty,  78  Ind.  496. 

2.  Pennock  v.  Hoover,  5  Rawle  (Pa.) 
2gi. 

3.  Patrick  v.  Abeles,  27  Mo.  1S4. 
See  Brooks  v.  Blackwell,  76  Mo.  309. 
Compare  Bailey  v.  Johnson,  i  Daly 
(N.  Y.)  61;  Green  v.  Sprague,  120  111. 
416. 

4.  Arkansas  Cent.  R.  Co.  v.  McKay, 
30  Ark.  682;  Coscia  v.  Kyle,  15  Nev. 
394;  Jones  V.  Alexander,  10  S.  &  M. 
(Miss.)  627;  Erhman  v.  Kendrick,  i 
Met.  (K3'.)  146;  Lee  v.  Chambers,  13 
Mo.  238;  Drukins  v.  Bowers,  49  Miss. 
219;  Green  v.  Jackson  etc.  Co.,  10  Cal. 
374;  Robinson  v.  Bunker,  38  Me.  130; 
Bemett  v.  Trenton  etc.  Co.,  32  N.  J. 
L.  513;  Hauser  v.  Hoffman,  32  Mo. 
334;  Gilson  V.  Emerj',  11  Gray  (Mass.) 
430;  Colson  V.  Vose,  11  Gray  (Mass.) 
431;  Bennett  t'.  Wilmington  Star  Min. 
Co.,  119  111.  9;  Cook  V.  Vreeland,  21 
111.  431;  Hilliard  v.  Allen,  4  Cush. 
(Mass.)  532;  Seibs  v.  Englehardt,  78 
Ala.  50S;  McCoy  v.  Quick,  30  Wis. 
521;  Willamette  etc.  Co.  v.  Perrin,  i 
Oreg.  182;  Jones  v.  Magee  Lumber  Co. 
V.  Boggs,  63  Iowa  589;  Pitt  v.  Acosta, 
18  Fla.  270;  Luter  v.  Cobb,  i  Coldw. 
(Tenn.)  525;  Cherry  v.  North  and 
South  R.,  65  Ga.  633;  s.  c,  II  Am.  & 
Eng.  R.  Cas.  636;  Carson  v.  Steamboat 
Daniel  Hillman,  16  Mo.  256;  Darby  v. 
Steamboat  Inda,  9  Mo.  653. 

Where  the  plaintiiis  did  not  have  the 
whole  of  the  day  on  which  a  lien  no- 
tice was  iiled  to  bring  their  action  or 
proceeding  to  foreclobe  such  lien,  held. 


that  the  day  of  filing  should  be  ex- 
cluded, and  the  last  da3'  on  which  the 
saine  could  be  continued  should  be  in- 
cluded. Haden  v.  Buddensick,  49  How. 
(N.  Y.)  Pr.  241;  s.  c,  6  Daly  (N.  Y.)  3. 

Colorado. — If  one  elects  to  file  his 
lien  under  the  law  of  1872,  p.  147,  be- 
fore the  forty  days  have  expired  after  ' 
completion  of  tfie  building,  he  must 
nevertheless  commence  the  suit  to  en- 
force it  within  six  months  after  the 
filing.  Hart  etc.  Co.  v.  Mullen,  4  Colo. 
512. 

In  Minnesota,  it  is  not  necessary-  that 
an  action  to  enforce  a  lien  should  be 
prosecuted  to  judgment  within  the 
period  mentioned  in  statute  during 
which  the  filing  of  the  account  alone 
continues  the  lien.  \i  commenced  wWcv- 
in  that  period,  it  may  be  prosecuted  to 
judgment  and  the  judgment  enforced, 
notwithstanding  that  the  expiration  of 
such  period  intervenes.  North  Star 
Iron  Works  Co.  v.  Strong,  33  Minn.  i. 

In  Oregon,  under  the  statutes  in  force 
in  1853,  suits  to  enforce  liens  for  ma- 
terials furnished,  must  be  brought  with- 
in one  year.  Willamette  etc.  Co.  v. 
Perrin,  i   Oreg.  182. 

5.   Stimp.  Am.  Stat,,  §  1976. 

Ninety  days  being  the  period  within 
which  a  statutory  action  must  be 
brought  to  enforce  a  mechanics'  lien 
(Code,  §  34H)'  if  'he  action  is  com- 
menced against  the  husband  alone,  and 
the  wife  is  brought  in  as  a  defendant 
by  amendment,  after  the  expiration  of 
ninety  days  from  the  filing  of  the  lien. 
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the  statute  is  a  complete  bar  in  her 
favor.  Seibs  v.  Engelhardt,  78  Ala. 
508. 

A  lien  for  materials  furnished  a 
building,  under  the  Pennsylvania  act  of 
17th  of  March,  1706,  by  filing  a  claim 
six  months  after  thej'  were  furnished, 
does  not  expire  in  five  years  from  the 
date  of  filing.  Knorr  v.  Elliott,  5  S.  & 
R.  (Pa.)  49.  See  also  Sweny  v.  Mc- 
Gittigan,  20  Pa.  St.  319.  But  see  Her- 
shey  V.  Shenk,  58  Pa.  St.  382. 

In  Arkansas,  a  complaint  to  warrant 
a  judgment  i/2  rem  on  a  mechanics' 
lien  must  show  that  the  account  was 
filed  in  the  clerk's  office  within  ninety 
days  and  a  full  compliance  with  the 
statute  or  other  respects.  Arkansas 
Cent.  R.  Co.  v.  McKay,  30  Ark.  6S2. 

In  Georgia,  suit  must  be  brought  on  a 
contractor's  lien  within  twelve  months 
from  the  date  of  its  record.  Cherry  v. 
North  &  South  R.,  6.;  Ga.  633;  s.  c, 
II  Am.  &  Eng.  R.  Cas.  636. 

In  Illinois,  0.  lien  once  acquired  con- 
tinues in  full  force  for  three  months, 
unaffected  by  any  proceedings  to  en- 
force subsequent  liens,  and  no  laches 
can  be  charged  until  the  expiration,  of 
that  time.  Germain  t).  Steam  Tug  In- 
diana, II  111.  535.  See  Cook  v.  Vree- 
land,  21  111.  431. 

In  loiva.  where  the  owner  of  a  house 
gave  notice  to  a  material-man  claiminsr 
a  mechanics'  lien,  to  bring  suit  thereon, 
it  was  incumbent  upon  the  latter  to  be- 
gin such  suit  within  thirty  days  after 
such  notice,  in  order  to  save  the  lien 
from  forfeiture.  (McCIain's  Statutes, 
p.  602,  ij  13);  Jones  &  Magee  Lumber 
Co.  1 .  Boggs,  63  Iowa  589. 

In  Kansas,  the  lien  cannot  be  fore- 
closed until  sixty  days  after  the  com- 
pletion of  the  improvement.  Treat  u. 
Sutliff,  34  Kan.  35. 

In  Kentucky,  the  failure  to  prosecute 
to  decree  a  suit  to  enforce  a  mechanics' 
lien  for  four  years  is  such  negligence  as 
to  deprive  the  lien  of  its  validity  as 
against  a  subsequent  mortgagee  vvith- 
out  notice.  Erhman  v.  Kendrick,  i 
Met.  (Ky.)  146. 

In  Maryland,  themateTia]-man  has  a 
subsisting  lien  in  the  intermediate  time 
between  the  furnishing  of  the  materials 
and  the  expiration  of  the  six  months 
limited  by  the  law  for  filing  his  claim, 
though  no  claim  has  been  filed  by  him. 
Franklin  etc.  Ins.  Co.  v.  Coates,  14  Md. 
285.  ^ 

'  In  Maine,  the  action  must  be  brought 
within  ninety  days  after  the  labor  on 
an  alteration    is  finished,  to  give  a  lien 


for  that  alteration,  and  it  must  be 
affirmatively  shown  that  the  labor  per- 
formed within  such  ninety  days,  was 
such  as  was  entitled  to  be  included  in 
the  lien.  Baker  v.  Fessenden,  71  Me. 
292;  Frost  T.  lisle}',  54  Me.  345. 

In  Massacliii  etts,  the  lien  upon  real 
estate,  created  by  recording  a  building 
contract  under  the  Rev.  Stat.,  ch.  117, 
§^  I,  2,  cannot  be  preserved  for  a  longer 
period  than  six  months,  without  the 
commencement  of  a  suit  to  enforce  the 
same,  by  any  considerations  of  equity, 
or  of  greater  benefit  to  all  parties,  in 
favor  of  a  postponement,  or  by  means 
of  any  parol  agreement,  or  covenant, 
however  formal,  for  the  same  purpose. 
Hilliard  v.  Allen,  4  Cush.  (Mass.)  532. 
See  Gilson  z'.  Emery,  11  Grav  (Mass.) 
430;    Colson   V.  Vose,  li   Gray  (Mass.) 

431- 

Under  Rev.  Stat.,  ch.  117,^^30,31, 
and  Stat.  1855,  ch.  431,  a  mechanic  need 
not  wait  sixty  days  after  a  debt  be- 
comes due  to  him  for  labor  on  a  house 
before  commencing  proceedings  to  en- 
force a  hen  thereon.  Weeks  v.  Wal- 
cott,  15  Gray  (Mass.)  54. 

In  Maryland,  the  lien  continues  until 
six  months  after  the  completion  of  the 
work.  The  Okisko  Co.  v.  Matthews,  3 
Md.  168. 

In  Missouri,  a.  suit  to  enforce  a  lien 
under  the  Missouri  statute  of  1S43 
must  be  instituted  within  ninety  days 
after  filing  the  lien.  Lee  v.  Chambers, 
13  Mo.  238;  Stebed  v.  Stock,  31  Mo. 
456;  Hauser  v.  Hoffman,  32  Mo.  334. 
See  Darby  v.  Steamboat    Inda,  9  Mo. 

653- 

Where  a  mechanic  has  a  running  ac- 
count of  materials  furnished  for  a  build- 
ing, it  is  sufficient  if  the  proceeding  to 
enforce  his  lien  be  instituted  within  six 
months  after  the  last  item  was  fur- 
nished. Stien  V.  Austin,  g  Mo.  558. 
See  also  Viti  v,  Dixon,  12  Mo.  479. 

Mississippi  Code  1871,  §  1609,  does 
not  continue  the  lien  in  favor  of  a  me- 
chanic unless  he  brings  his  suit  within 
six  months  after  the  money  is  due. 
Dinkins  v.  Bowers,  49  Miss.  219.  See 
Jones  v.  Alexander,  10  S.  &  M.  (Miss.) 
627. 

In  IVe-w  Jersey,  a  suit  cannot  be  main- 
tained-under  the  mechanics'  lien  law  of 
18153,  where  the  last  item  of  work  in  the 
bill  of  particulars  is  more  than  a  year 
previous  to  the  commencement  of  the 
suit,  although  thei-e  is  evidence  to  show 
that  the  last  work  actuall}'  performed 
was  within  the  3'ear.  Bement  v.  Tren- 
ton etc.  Co.,  32  N.  J.  L.  513. 
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time  for  the  commencement  of  suit  after  filing  the  account  under 
a  mechanics'  hen,  which  was  in  force  at  the  time  of  beginning  suit, 
must  prevail  over  the  law  of  limitation  which  existed  at  the  time 
of  filing  the  account. ^ 

14.  Continuance  of  Lien. — After  the  original  contract  has  been 
made  the  time  of  payment  cannot  be  extended  and  the  lien  con- 
tinued.*^    The  inchoate  lien  created  by  the  filing  of  the  claim,  pro- 


Under  the  New  York  act  of  1863, 
the  lien  ceases  after  one  year  from 
the  time  of  filing  notice  of  the 
claim,  unless  by  an  order  of  the 
court,  obtained  before  the  expira- 
tion of  the  year,  the  lien  is  contin- 
ued, and  a  new  docket  made,  though 
proceedings  may  have  been  comrnenced 
within  the  year.  Mathews  v.  Dale}',  3 
Daly  (N.  Y.)  214  n.;  s.  c,  33  Mow. 
Pr.  (N.  Y.)  382;  Stone  v.  Smith,  3 
Daly  (N.  Y.)  213;  Barton  v.  Herman, 
3  Dalv  (N.  Y.)  320;  O'Donnell  v. 
Rosenberg,  14  Abb,  Pr.,  N.  S.  (N.  Y.) 
59;  s.  c,  4  Daly  555. 

Neiv  i'ork  City. — Under  the  lien  law 
for  the  city  of  New  York  (Stat.  1844,  p. 
339),  a  mechanics'  lien  is  limited  in  its 
duration  to  one  year  from  the  time  of 
its  commencement,  and  the  recovery  of 
a  judgment  thereon  against  the  owner 
of  the  property,  before  the  end  of  the 
year,  will  not  continue  it  in  force  be- 
yond the  expiration  of  that  time.  Free- 
man V.  Cram,  3  Comst.  (N.  Y.)  305. 
See  Grant  v.  Vandercock,  57  Barb.  (N. 
Y.)  165;  People  V,  Lamb,  3  Lans.  (N. 
Y.)  134;  Huxford  v.  Bogardus,  40  How. 
Pr.  (N.  Y.)  94. 

Tennessee. — A  mechanic  who  builds 
a  house  or  furnishes  the  materials  there- 
for in  Tennessee  must  commence  pro- 
ceedings to  give  effect  to  his  lien, 
within  twelve  months,  if  the  house  be 
in  any  town,  and  within  six  months  if 
it  be  in  the  country'.  Furguson  v. 
Ellis,  6  Humph.  (Tenn.)  268. 

West  Vir^inia.^lna  suit  to  enforce  a 
mechanics'  lien,  if  it  appears  upon  the 
face  of  the  bill  that  the  suit  was  not 
brought  within  six  months  from  the 
time  f>laintifF  filed  his  account  with  the 
clerk,  as  required  by  the  statute,  the 
bill  should  be  dismissed  upon  demurrer 
thereto.  Phillips  v.  Roberts,  26  VV. 
Va.  7S3.  ^ 

In  Wisconsin^  where  building  ma- 
terials are  furnished  at  different  times, 
under  one  contract,  the  proceedings  to 
enforce  the  lien  are  in  time,  if  begun 
within  one  year  of  the  last  act  of  fur- 
nishing under  the  contract.  Fowler  v. 
Bailey,  14  Wis.  125. 


Rhode  Island. — For  all  the  work  done 
under  a  single  contract  or  request,  the 
contractor  is  entitled  to  but  one  indi- 
visible lien,  and  must  file  his  notice 
within  six  months  after  the  commence- 
ment of  the  work,  or  the  Hen  is  entirely 
lost;  but,  when  work  is  done  under  sev- 
eral contracts  or  requests,  each  separate 
job  is  entitled  to  a  separate  lien,  or  the 
lien  is  divisible,  so  that  where  notice 
has  been  filed  embracing  an  account  for 
work  extending  back  more  than  six 
months,  that  portion  of  the  work  which 
has  been  done  within  the  six  months 
will  be  protected,  and  the  portion  done 
prior  to  that  time  will  be  unprotected. 
Sweet  IK  James,  2  R.  I.  270. 

Virginia. — Under  the  mechanics'  lien 
law  a  party  ma^'  come  into  equity  to 
enforce  his  lien  as  soon  as  the  first  in- 
stalment becomes  due,  and  thereupon 
the  court  will  make  provision  for  future 
instalments,  without  requiring  a  supple- 
mental bill  as  each  becomes  due.  laege 
V.  Bossieux,  15  Graft.  (Va.)  83. 

1.  Forcht  V.  Short,  45  Mo.  377. 

2.  Jones  v.  Alexander,  10  S.  &  M. 
(Miss.)   627;   Isaac  v.  Swift,  10  Cal.  71. 

It  requires  express  words  of  the  stat- 
ute to  continue  a  lien  bej'ond  the  time 
specified.     Isaac  v.  Swift,  10  Cal.  71. 

And  it  seems  that  the  lien  can  exist 
only  according  to  the  provisions  of  the 
statute,  and  that  the  agreement  of  the 
parties  cannot  Operate  to  continue  it  in 
force  for  a  longer  period  than  is  pre- 
scribed therein.  Veetman  v.  Thomp- 
son, 3  Comst.  (N.  Y.)  438. 

If,  after  a  contract  for  building  a 
house  and  structures  connected  there- 
with has  been  substantially  performed, 
and  a  bill  rendered  for  the  work  done 
under  the  same,  further  work  is  done, 
which  the  proper  performance  of  the 
contract  calls  for,  and  not  for  the  pur- 
pose of  fixing  a  later  date  from  which  to 
compute  the  time  allowed  by  statute  for 
filing  a  statement  to  enforce  a  mechan- 
ics' lien,  the  time  of  performing  such 
further  labor  may  be  taken  as  such 
date.  Hubbard  v.  Brown,  8  Allen 
(Mass.)  590. 

Illinois. — Under     the     Illinois     me- 
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ceedings  to  enforce  the  lien  having  been  commenced  before  the 
expiration  of  the  time  prescribed  by  statute,  and  no  entry  discharg- 
ing it  having  been  made  by  the  clerk,  continues  after  the  expira- 
tion of  the  time  and  until  judgment.^  And  where  the  act  pro- 
vides that  the  lien  shall  continue  "  unt,il  judgment  is  rendered,"  a 
final  judgment  is  meant.^ 

15.  Action  Prematurely  Brought. — Where  an  action  to  fore- 
close a  lien  for  materials  furnished  for  building  is  prematurely 
brought,  and  the  judgment  is  rendered  in  the  case  against  the 
plaintiff  for  that  reason,  such  judgment  is  not  a  bar  to  another 
action  brought  subsequently  and  within  proper  time  against  the 
same  parties  to  foreclose  the  same  lien.^ 

16.  Attachment. — An  attachment  to  enforce  a  mechanics'  lien, 
being  in  aid  merely  of  the  ordinary  remedy  by  suit,  must  follow 
it,  and  must  be  issued  from  the  same  court  which  has  jurisdiction 
of  the  plaintiff's  demand,  conforming,  at  the  same  time,  to  the 
usual  conditions  as  to  the  affidavit,  bond,  etc.,  on  which  the  at- 
tachment is  issued.*  If  the  debtor's  interest  be  realty,  it  must 
be  attached  as  such ;  and  be  attached  as  personalty  when  it  is 
personalty ;  the  same  distinction,  as  to  the  mode  of  attachment, 
to  be  preserved  as  in  ordinary  suits. ^ 

17.  Amendment  of  Process. — Defective  process  issuing  upon  a 
complete  affidavit  of  foreclosure  may  be  amended  and  made  to 
conform  to  the  affidavit ;  but  the  affidavit  of  foreclosure  cannot 
be  amended.** 

18.  Appointment  of  Keceiver. — In  an  action  to  foreclose  a  me- 
chanics' lien,  a  receiver  cannot  be  appointed,  pendente  lite? 

chanics'  lien  law  of  iS6i,  the  lien  will  test  is  the  justice  of  the  plaintiff's  de- 
continue  if  the  materials  are  furnished  mand;  that  being  settled,  the  lien  is  a 
after  the  stipulated  time,  provided  the  matter  of  course.  Where  no  process  is 
delivery  is  completed  within  one  year  served,  no  notice  given  to  defendant, 
from  the  time  of  commencing  their  de-  and  no  appearance,  a  judgment  b3'  de- 
li\'ery.  Baxter  v.  Hutchings,  49  111.  fault  is  a  nullity.  Brown  v.  Brown,  2 
116.  Sneed  (Tenn.)  431. 

1.  Paine  v.  Bonney,  4  E.  D,  Smith  Upon  a  billfiled  to  enforce  araechanics' 
(N.  Y.)  734.  lien  on  a  leasehold  interest  in  land  and 

2.  Haag  v.  Hillemeier,  41  Hun  (N.  on  a  building,  machinery  and  fixtures 
Y.)  390.  thereupon,  the  sheriff  levied  an  attach- 

3.  Seaton  v.  liixon  &  Co.,  35  Kan.  ment  without  going  upon  the  land, 
663.  premises,  or  taking  possession   of  any 

4.  Brown  v.  Brown,  2  Sneed  (Tenn.)  part  of  the  property.  Held,  that  the 
431;   Parmenter   v.  Childs,  12  Iowa  22.  attachment  was  valid.     Barr  x^.  Graves, 

The  lien  for  materials  furnished  for  a  4  Lea  (Tenn.)  552. 

building  without  any  special    contract  Property  SelZ3d  by  Marshal. — A  me- 

with   the   owner,  is  enforced  by  attach-  chanics'  lien    cannot  be   enforced   in  a 

ment    against    the   property    either   at  state  court   where    the    premises   have 

law   or  in   equity,  making  the  owner  a  been  seized  by  the  marshal  under  for- 

party.    Stat.    1S46;     §     118;    Shelby    v.  feiture    proceedings    before   the    claim 

Hicks,  5  Sneed  (Tenn.)  197.  has  been  filed.     Heidritter  v.  Elizabeth 

Such  an   attachment  is  auxiliary  and  Oilc.oth  Co.,  6  Fed.  Rep.  138. 

collateral  to  the  original  process,  which  B.  Dustin  v.  Crosby,  75  Me.  7^. 

compels  the  appearance  of  the  defend-  6.  Curaming  v.  Wright,  72  Ga.  767. 

ant.     He  must  have  a  day  in  court  to  7.  Me3'er  v.  Seebald,   11  Abb.  Pr.,  N. 

make  his  defence,  for  the  matter  in  con-  S.  (N.  Y.)  326. 
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19.  Release. — The  holder  of  a  judgment  on  a  hen  claim  upon  a 
building  erected  on  premises  covered  by  a  mortgage  is  not  en- 
titled to  the  benefit  of  a  release,  made  after  the  commencement 
of  the  building,  or  other  land  embraced  in  the  mortgage,  unless 
the  mortgagee  knew  of  the  claim  when  he  executed  the  release 
and  acted  in  bad  faith.  His  knowledge  that  the  building  was  in 
progress  is  sufficient  therefor.^ 

XVI.  Notice  and  Claim. — To  entitle  one  who  performs  labor  for 
a  contractor  to  the  benefit  of  a  lien,  he  must  give  notice  of  his 
claim  in  some  way  to  the  owner  of  the  property  before  he  has 
paid  the  contractor  in  full  for  the  building  or  improvements  which 
the  contractor  is  employed  to  construct.^  The  statutes  m 
many  of  the  States  makes  the  giving  of  notice  to  the 
party  named   as  owner  essential   to    the   lien,^    and    the   failure 


1.  Ward  V.  Hague,  25  N.  J.  Eq.  397. 

2.  Seibs  V.  Engelhardt,  7S  Ala.  50S; 
Weithoflf  V.  Murray,  76  Cal.  508;  Sens 
V.  Trentune,  54  Tex.  21S;  Brown  v. 
Crump,  3  Swan  (Tenn.)  531;  Patrick 
V.  Ballentine,  22  Mo.  143;  Schubert  v. 
Crowley,  33  Mo.  564;  Walker  t).  Hauss- 
Higo,  I  Cal.  183;  Shaver  -'.  Murdoch, 
36  Cal.  293;  Ombony  r.  Jones,  21  Barb. 
(N.  Y.)  520;  Kenly  v.  Sisters  of 
Charit3-,  63  Md.  306;  Robinson  v. 
Marney,  ^  Blackf.  (Ind.)  329;  Pifer  v. 
Ward,  8  "Blackf.  (Ind.)  252;  Goble  v. 
Gale.  7  Blackf.  (Ind.)  218;  Thomas  v. 
Kiblinger,  77  Ind.  85;  Falconer  v. 
Frazier,  15  Miss.  235;  Greeley  S.  L.  & 
Pac.  R.  Co.  -u.  Harris  (Colo.),  20  Pac. 
Rep.  764;  Schmidt  v.  Gilson,  14  Wis. 
514;  Eastman  v.  Newman,  59  N.  H. 
5S1;  Bell  r;.  Vanderbilt,  12  Daly  (N.Y.) 
467;  Crawfordsville  v.  Brundage,  57 
Ind.  262;  Henry  v.  Bunker,  22  Mo. 
App.  650;  Whipple  V.  Christian,  80  N. 
Y.  1523;  Donaldson  v.  O'Conner,  i  E. 
D.  Smith  (N.  Y.)  695;  Neeley  v.  Sea- 
right,  113  Ind.  316;  Kezartee  v.  Marks, 
15  Oreg.  529;  Kinney  v.  Blackmer,  55 
Conn.  261;  Danaiger  v.  Simonson  (N. 
Y.),  22  N.  E.  Rep.  570;  Jarden  v. 
Pumphrey,  36  Md.  361;  Heltzell  v. 
Hynes,  35   Mo.  482;   Kreilich   v.  Klein, 

10  Phila.  (Pa.)  486;  Speilman  v.  Shook, 

11  Mo.  340;  Wehr  v.  Shryock  &  Clark, 
55  Md.  334;  Hess  V.  Poultne_Y,  10  Md. 
257;  Thomas  v.  Barber,  10  Md.  380; 
P'rescott  V.  Maxwell,  48  111.  82. 

The  subcontractor's  lien  of  Stat,  of 
1862,  p,  384,  is  controlled  by  the  terms 
of  the  original  contract  between  the 
original  contractor  and  the  property 
owner.  Of  its  terms,  such  subcon- 
tractors, laborers  and  material-men  are 
presumed  to  have  notice,  and  their  lien 


rights  cannot  be  divested  or  impaired 
by  any  subsequent  agreement  between 
the  owner  and  contractor  without 
timely  notice  to,  or  consent  of,  such 
third  parties.  Shaver  v.  Murdoch,  36 
Cal.  293;   Soule  V.  Dawes,  7  Cal.  575. 

There  need  be  no  contract  between 
the  owner  of  a  house  and  a  subcon- 
tractor to  give  the  latter  a  lien.  He  has 
only  to  give  the  notice  required  by  the 
statute  after  doing  the  work.  Urin  -■. 
Waugh,  II  Mo.  412. 

A  journej'man  in  whose  favor  a  lien 
mav  be  created,  must  give  notice  to  the 
owner  or  proprietor  of  the  lot  on  which 
the  building  is  to  be,  or  has  been, 
erected  as  the  statute  provides.  If  he 
neglecty  to  do  so  until  the  owner  pay  to 
the  undertaker  the  price  stipulated  to 
be  paid  for  the  building,  etc.,  then  the 
lien  is  defeated.  Brown  v.  Crump,  •^ 
Swan  (Tenn.)  1^31. 

Under  Md.  Stat.  1842,  ch.  183,  and 
Stat.  1846,  ch.  290,  a  material-man  is 
not  required  to  notify  the  owner  of  a 
building  that  he  has  supplied  the  con- 
tractor before  payment  to  the  contrac- 
tor.    Shoop  -o.  Powles,  13  Md.  304. 

In  California^  subcontractors,  la- 
borers and  material-men  not  emplo^'ed 
bj'  owner  have  a  lien  onl3'  from  service 
of  notice  upon  owner.  Cahoon  t'. 
Levy,  6  Cal.  291;;  Brennan  f.  Marsh, 
10  Cal.  435;  McAlpin  v.  Duncan,  16 
Cal.  127. 

3.  Neeley  v.  Searight,  113  Ind.  316; 
Kenly  v.  Sisters  of  Charity,  63  Md. 
306;  Kezartee  v.  Marks,  15  Oreg.  529; 
Kumly  V.  Blackmer,  55  Conn.  262; 
Whipple  V.  Christian,  80  N.  Y.  523; 
Henrj'  v.  Bunker,  22  Mo.  App.  650; 
Eastman  v.  Newman,  59  N.  H.  581. 
But  see  Shoop  v.  Powles,  13  Md.  304. 
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to  give  it  in  substance  as  the  law  provides  is  fatal  to  the  claim.* 
If  the  notice  is  not  served  until  after  the  expiration  of  the  time 
prescribed  by  statute,  it  can  only  operate  to  prevent  the  payment 
of  whatever  sum  may  at  that  time  remain  due  from  the  owner.** 
Payment  to  the  contractor  according  to  the  contract  before  ser- 
vice of  notice  discharges  the  owner  from  liability.^  So  if  the  con- 
tractor abandon  his  contract,  after  being  paid  in  full  for  all  work 
performed  under  it,  a  mechanic  can  obtain  no  lien,  by  reason  of 
the  employment  of  another  person  to  complete  the  building.* 

Where  a  subcontractor  furnishes  materials  to  the  contractor, 
and  gives  notice  to  the  owner,  and  the  owner  makes  payments  to 
the  contractor  after  notice,  the  rights  of  the  subcontractor  to  a 


A  man  furnishing  materials  to  a  con- 
tractor to  build  a  house,  and  not  filing 
his  notice  ot  lien  until  alter  the  last 
payment  on  the  contract  was  due  and 
made,  although  it  was  within  six 
months  after  furnishing  the  materials, 
cannot  recover  against  the  owner.  Car- 
man V.  Mclncrow,  3  Kernan  (N.  Y.)  70. 

1.  Wehr  V.  Shryock,  55  Md.  334; 
Thomas  x>.  Barber,  10  Md.  380;  I?ess 
V.  Poultney,  10  Md.  257;  Carrol  v. 
Caughlin,  7  Abb.  (N.  Y.')  Pr.,  N.  S.  72; 
Havighorst  v.  Lindberg,  67  111.  463. 

Where,  therefore,  a  material-man 
sought  to  acquire  a  lien  in  1S66,  upon 
premises  in  Canandaigua,  one  of  the 
villages  specified  in  the  act  of  1844,  but 
not  in  a  county  specified  in  the  act  of 
1854,  by  filing  his  claim  in  the  office  of 
the  town  clerk  of  Canandaigua,  as  re- 
quired in  the  act  of  1S54,  instead  of  in 
the  office  of  the  clerk  of  the  county  of 
Ontario,  in  which  said  v.illage  is  situ- 
ated, as  prescribed  by  the  act  of  1844; 
held  that  the  notice  was  ineffectual, 
and  that  plaintiff  acquired  no  lien. 
Whipple  V.  Christian,  So  N.  Y.  523. 

2.  liobinson  v.  State  Ins.  Co.,  5^ 
Iowa  489;  Knowles  v.  Joost,  13  Cat. 
620;  >IcAlpin  V.  Duncan,  16  Cal.  127; 
Dore  -u.  Sellers,  27  Cal.  588;  Davis  v. 
Livingston,  29  Cal.  283;  Blvthe  v. 
Poultney,  31  Cal.  234;  Henley  1'. Wads- 
worth,  38  Cal.  356;  Kenton  v.  Conlev, 
49  Cal.  185;  Wells  V.  Cahn,  51  Cal. 
423;  Dinglev  v.  Greene,  54  Cal. 
Whittier  xi.  Hollister,  64  Cal. 
O'Donnell  v.  Kramer,'  ^j  Cal. 
Wilson  V.  Barnard,  67  Cal.  422, 
Craig  V.  Smith,  37  N.  J.  L.  549;  Jensen 
V.  Brown,  2  Colo.  694;  Clough  v.  Mc- 
Donald, i8  Kan.  114. 

Where  a  subcontractor  furnishes  to 
the  principal  contractor  materials  for  a 
house,  and  duly  files  his  claim  for  a 
mechanics'  lien,  and  gives  notice  there- 


3.i3; 
2S3; 
353; 
4^3; 


of  to  the  owner  within  thirty  days  after 
the  last  of  the  materials  are  furnished, 
but,  at  the  time  of  the  service  of  the 
notice,  the  owner  has  paid  the  principal 
contractor  in  full,  pursuant  to  the  terms 
of  his  contract,  the  lien  will  be  en- 
forced, provided  the  owner  had  actual 
notice  of  the  facts  out  of  which  grew 
the  subcontractor's  claim.  In  the  ab- 
sence of  any  such  notice,  payment  in 
good  faith  to  the  principal  contractor, 
pursuant  to  the  terms  of  the  contract, 
will  defeat  the  lien.  See  Stewart  v. 
Wright,  52  Iowa  335;  Winter  v.  Hud- 
son, 54  Iowa  336;  Andrews  v.  Burdick, 
62  Iowa  714. 

3.  McAlpin  v.  Duncan,  16  Cal.  127; 
Benton  v.  Conley,  49  Cal.  185;  State  i'. 
Deblieux,  25  La.  An.,  59;  Crane  v. 
Genin,  60  N.  Y.  127;  Biggs  v.  Clapp, 
74  111.  335.  See  Quale  v.  Moon,  48 
Cal.  478. 

Where  one  contracted  to  furnish  the 
materials  and  build  a  house  and  de- 
liver it  free  from  all  liens  of  material 
men,  and  gave  a  bond  to  that  effect 
with  sureties,  but  after  partially  erect- 
ing the  building,  and  when  indebted  to 
the  owner  for  over  pa3'ment,  assigned 
the  contract  to  one  of  his  sureties,  who 
completed  the  building  and  received 
the  pa^'uient  for  the  work  done  after 
the  assignment;  held  that  the  owner 
was  not  rendered  liable  to  one  who  bad 
furnished  materials  to  the  building  be- 
fore the  assignment,  because  a  notice 
that  he  would  be  held  responsible  was 
served  upon  him  after  he  had  overpaid 
the  original  contractor.  Raleigh  ?■. 
Tossettel,  36  Ind.  2  ,5. 

4.  Allen  V.  Carman,  i  E.  D.  Smith 
(N.  Y.)  692;  Spalding  v.  King,  i  E.  D. 
Smith  (N.  Y.)  717;  s.  c,  12  N.  Y. 
Leg.  Obs.  186;  Linn  -'.  O'Hara,  2  E.  D. 
Smith  (N.  Y.)  560;  s.  c,  i  Abb.  Pr. 
(N.  Y.)  360. 
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lien  is  not  affected  thereby.^  Where  the  owner  makes  a  volun- 
tary payment  in  good  faith  to  the  contractor,  before  the  Hen  of  a 
subcontractor  is  filed,  it  is  a  good  payment  as  against  the  sub- 
contractor, although,  by  the  terms  of  the  contract,  the  amount 
was  not  then  due  until  after  the  time  when  the  lien  notice  was 
filed.  But  no  voluntary  payment,  made  by  the  owner  to  the  con- 
tractor after  the  subcontractor  or  workman  has  filed  his  notice, 
can  in  any  wise  affect  or  impair  the  lien  of  the  latter.^ 

Where  the  statutes  require  that  a  contractor  should  signify  his 
assent  or  dissent  to  the  owner  within  a  certain  period  after  being 
notified  of  the  claim  of  his  journeyman  or  other  person  for  work 
performed,  payment  made  to  a  claimant  after  the  lapse  of  the 
stipulated  time,  and  before  the  contractor  has  notified  his  dissent 
to  the  owner,  will  be  binding  as  between  the  two  latter,  the  law 
presuming  assent  from  the  silence  of  the  parties.  This  presump- 
tion, however,  is  not  absolute,  and  at  any  time  before  payment, 
the  contractor  may  object  to  the  correctness  of  a  demand.* 

1.  Object  of  the  Notice. — The  object  of  the  notice  is  to  impart 
information   to  the  owner  of  the  amount  and  character  of  the 


1.  Carman  z>.  Mclncrow,  2  E.  D. 
Smith  (N.  Y.)  6S9;  Childers  v.  City  of 
Greenville,  69  Ala.  103;  Whittier  z\ 
HoUister,  64  Cal.  2S3;  Spaulding  v. 
Thompson  etc.  Soc,  27  Conn.  573; 
Rivers  v.  Mulholland,  62  Miss.  766; 
Griswold  t\  Wright,  69  Wis.  i ;  Fav  & 
Co.  V.  Orison,  60  Iowa  136;  Nash  v. 
Chicago  etc.  R.  Co.  (Iowa),  12  Am.  & 
Eng.  R.  Cas.  261;  Chicago  Lumber  Co. 
V.  Woodside,  71  Iowa  3^9.  See  Ken- 
nedy -v.  Paine,  i  E.  D.  Smith  (N.  Y.) 
651;  Rowland  v.  Centerville  etc.  R. 
Co.,  61  Iowa  380;  s.  c,  II  Am.  &  Eng. 
R.  Cas.  47;  Nolan  v.  Gardner,  4  E.  D. 
Smith  (N.  Y.)  727;  City  of  Craw- 
fordsville  v.  Johnson,  51  Ind.  397; 
Moi'ehouse  v.  Moulding,  74  111.  322; 
Budd  I'.  School  Dist.  No.  4,  51  N.  J.  L. 
36;  Pinkston  v.  Young  (X.  Car.),  _-o  S. 
E.  Rep.  133. 

A.  building  contract  provided  that 
subcontractors  should  be  paid  by  orders 
given  by  the  principal  contractor,  and 
the  owner  had  knowledge  of  the  fur- 
nishing of  materials  by  certain  sub- 
contractors. Held^  that  he  was  liable 
therefor,  though  full  payment  had  been 
made  to  the  principal  contractor,  a 
claim  for  a  mechanics'  lien  having  been 
filed,  and  notice  having  been  served  by 
the  subcontractors  within  the  thirt}'  days 
given  by  statute.  Winter  v.  Hudson, 
54  Iowa  336. 

In  California,  the  claim  of  a  material- 
man for  materials  furnished  to  the  ori- 
ginal contractor  of  a  building  extends 


only  to  that  portion  of  the  contract 
price  which  remains  due  and  unpaid  to 
the  contractor  b3'  the  owner  when  the 
claim  for  the  materials  was  filed.  Tur- 
ner V.  Strenzel,  70  Cal.  28;  Wiggins  v. 
Bridge,  70  Cal.  437. 

In  Nebraska,  a  payment  within  the 
sixty  days  b3'  the  owner  to  the  con- 
tractor does  not  bind  the  material-man; 
nor  does  the  fact  that  the  contiactor 
owes  the  owner.  Ballou  v.  Black,  21 
Neb.  131. 

2.  Schneider  v.  Hobein,  41  How. 
(N.  Y.)  P'r.  232;  Havighorst  v.  Lind- 
berg,  67  111.  463;  Wells  v.  Cahn,  51 
Cal.    423;    Culver    v.   Elwell,    73    111. 

536. 

Owner  is  entitled  to  a  credit  against 
contractor  of  amount  of  liens  paid 
to  material-men  supplj'ing  him.  Whit- 
tier V.  Wilbur,  48  Cal.  175;  Shaw  v. 
Wanderfoide,  53  Cal.  300,  301;  Ernst 
V.  Cummings,  55  Cal.  179. 

At  a  settlement  between  H,  the 
owner,  and  C,  the  contractor,  as  to  the 
sum  due  for  the  erection  of  a  house  and 
for  extra  work,  at  which  H  accepted  an 
order  of  C  in  favor  of  a  third  person 
for  the  balance  due,  L,  a  subcontractor, 
was  present,  but  did  not  saj  or  do  any- 
thing that  could  have  led  H  to  believe 
he,  L,  was  paid  or  had  released  him,  H. 
Held,  that  L  was  not  estopped  from  en- 
forcing his  lien  against  H.  Cotton  v. 
Holden,  i  MacArthur  (D.  C.)  463. 

3.  Baxter  v.  Sisters  of  Charity,  15 
La.  An.  686. 
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claim  intended  to  be  fixed  as  a  lien  upon  the  property,  so  that  he 
may  protect  himself  in  his  future  dealings  with  the  contractor. 
The  requirements  of  the  law  in  this  respect  imposes  no  hardship 
upon  the  party  asserting  the  lien,  but  only  secures  to  the  owner, 
as  a  means  of  protection,  what  the  legislature  intended  for  his 
benefit.^ 

2.  Who  Entitled  to  Notice — {a)  Generally. — Notice  must  be  given 
to  the  party  named  as  owner  or  his  agent. ^  If  the  owner  mortgages 
the  estate  and  is  suffered  to  remain  in  possession,  the  mort- 
gagee is  not  entitled  to  notice.^  In  the  case  of  uses,  the  cestui 
is  the  person  entitled  to  notice.*  In  establishing  priority,  the 
claimant  must  give  notice  to  the  debtor  and  creditor  as  well 
as  to  the  sheriff.^  When  subcontractors  are  entitled  to  notice 
from  the  owner,  as  to  his  liability  for  a  mechanics'  lien,  a  failure 
to  give  such  notice  will  render  him  liable.**  So  where  a  lien  claim- 
ant is  required  by  statute  to  give  notice  to  other  claimants  to  ap- 
pear and  give  proof  of  their  claims,  he  must  comply  with  the 
terms  of  the  statute.'' 


1.  Shackleford  v.  Beck,  80  Va.  573, 
581. 

"The  foundation  of  the  lien,  in  a  case 
like  the  one  before  us,  is  the  prior  notice 
to  be  given  to  the  owner.  It  is  required 
for  the  protection  of  the  owner,  who  is 
authorized  to  retain  in  his  hands  the 
amount  due  to  the  party  giving  the 
notice."  Stone,  J.,  in  Kenly  f.  Sisters 
of  Charit_v,  63  Md.  306. 

2.  Kinney  v.  Blaclimer,  55  Conn.  261; 
Neeley  v.  Searight,  113  Ind.  316;  Rob- 
inson V.  Marne3',  5  Blackf  (Ind.)  329; 
Pifer  V.  Ward,  S' Blackf  (Ind.)  252;' 
Goble  V.  Gale,  7  Blackf  (Ind.)  218; 
Thomas  v.  Kiblinger,  77  Ind.  85;  Pat- 
rick T'.  Ballentine,  22  Mo.  143;  Speil- 
inan  v.  Shook,  11  Mo.  340;  Henry  0. 
Bunker,  22  Mo.  App.  650;  Heltzell  v. 
Hynes,  35  Mo.  482;  Jorden  v.  Pum- 
phrey,  36  Md.  361;  Wehr  t<.  Shryock, 
55  Md.  334;  Thomas  v.  Barber,  10  Md. 
380;  Schubert  v.  Crowley,  33  Mo.  564; 
Whipple  V.  Christian,  80  N.  Y.  1523; 
Bell  V.  Vanderbilt,  12  Daly  (N.  V.) 
467;  Eastman  -'.  Newman,  59  N.  H. 
581;  Ombony  c.  Jones,  21  Barb.  (N. 
Y.)  520;  Kenly  v.  Sisters  of  Charity, 
63  Md.  306;  Lawton  v.  Case,  73  Ind. 
60;  Malone  v.  Big  Flat  Gravel  Co.,  76 
Cal.  57S.      • 

The  plaintiff  filed  notice  of  a  lien  for 
labor  and  materials  but  two  days  be- 
fore the  contracting  owners  had  con- 
veyed to  third  persons  in  trust  for 
creditors.  Notice  was  served  both  on 
the  owners  and  the  assignees.  Held, 
the  legal  right,  title  and  interest  having 


gone  out  of  the  contracting  parties  be- 
fore notice  of  the  lien  was  filed,  and  the 
lien  attaching  only  to  their  interest  at 
the  time  of  filing  such  notice,  the  lien 
never  attached.  Quimby  v.  Sloan,  2 
E.  D.  Smith  (N.  Y.)  594. 

A  meclianics'  lien  cannot  be  enforced 
where  the  person  alleged  to  be  the 
owner  of  the  premises  by  reason  of  a 
previous  sale  did  not  hold  the  fee  at  the 
time  of  filing  the  notice  of  lien.  Noyes 
V.  Burton,  29  Barb.  (N.  Y.)  631. 

Where  the  lumber  and  materials  for 
which  a  claim  under  the  mechanics' 
lien  law  was  filed  were  furnished  to  F 
and  R,  partners  in  business,  and  under 
a  contract  which  upon  the  face  of  the 
claim  was  made  with  the  firm,  F  alone 
being  the  owner  of  the  house,  in  the 
erection  of  wliich  the  lumber  and  ma- 
terials were  used,  the  fact  that  F  was  a 
partner  of  the  firm  with  whom  the  con- 
tract was  made  does  not  dispense  with 
the  giving  to  him  as  owner  the  notice 
required  by  section  11  of  article  61,  of 
the  Code.  ReindoUar  v.  Flickinggr,  59 
Md.  469. 

3.  Howard  v.  Robinson,  5  Cush. 
(Mass.)  119. 

4.  Lamb  v.  Campbell,  19  111.  App. 
272. 

5.  Coscia  V.  Kyle,  15  Nev.  394. 

6.  Williams  v.  Santa  Clara  Min. 
Assoc,  66  Cal.  193,  201. 

7.  Notice  to  lien  claimants  published 
three  times  in  three  successive  weeks  in 
a  weekly  newspaper,  although  less  than 
twenty-one    days    intervened    between 
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(V)  Railway  Companies. — Under  an  act  to  secure  pay  to  per- 
sons performing  labor  or  furnishing  materials  in  constructing  rail- 
roads, which  provides  that  "any  person  performing  said  labor  or 
furnishing  said  materials,  who  has  not  been  paid  therefor,  shall 
serve  a  notice  in  writing  upon  the  secretary  or  other  officer  or 
agent  of  said  railroad  company," — it  is  sufficient  to  serve  said 
notice  on  a  director  of  the  company  to  be  affected  thereby. ^ 
So  notice  of  a  mechanics'  lien  may  be  served  upon  a  station  agent 
of  a  foreign  railroad  company.^  In  the  absence  of  any  statutory 
mode  of  service  of  a  notice  upon  a  corporation,  when  it  cannot  be 
had  upon  the  chief  officer  or  managing  agent,  service  upon  any 
officer,  whose  official  relation  to  the  governing  body,  or  managing 
agent,  or  chief  officer,  would  make  it  his  duty  to  communicate 
the  notice,  will  be  sufficient.     The  secretary  is  such  an  officer.^ 

3.  When  Not  Required. — Where  the  material-man  sells  directly 
to  the  owner,  no  notice  is  required.* 

4.  Time  of  Giving  Notice. — The  time  within  which  notice  must 
be  given  in  order  to  acquire  a  lien  for  labor  done  or  materials  fur- 
nished is  purely  statutory.^    In  some  States,  notice  must  be  given 


the  date  of  the  first  publication  and 
the  time  other  lien  claimants  were 
therein  notified  to  appear;  held,  to 
comply  sufficiently  witti  the  Colo  Law 
1872,  p.  152'.  Decker  v.  Myles,  4  Colo. 
558.  See  Bieswaenger  v.  Werner,  5 
Mo.  App.  582. 

1.  Railway  Co.  v.  Cronin,  38  Ohio 
St.  122.  127;  Barnes  v.  Thompson,  2 
Swan  (Tenn.)  313,  315;  Buck  v.  Brian, 
2  Howe  (Miss.)  8S0. 

In  view  of  the  fact  that  the  corporate 
powers,  business  and  property  of  such 
corporations  inust  be  exercised,  con- 
ducted and  controlled  by  the  directors 
thereof  (section  3248  R.  S.),  there  can 
be  no  question  that  a  director  of  such  a 
corporation  is  an  "oflicer"  of  it.  Rail- 
way Co.  ».  McCoy,  42  Ohio  St.  251. 

2.  Morgan  v.  Chicago  etc.  R.  Co., 
76  Mo.  161. 

3.  Heltzell  V.  Chicago  etc.  R.  Co.,  77 
Mo.  315;   16  Am.  &  Eng.  R.  Cas.  619. 

Implied  Notice.  —  Knowledge  of  a 
fact  concerning  the  business  or  affairs 
of  a  corporation,  acquired  by  a  director 
or  other  agent,  unless  acquired  in  the 
management  and  conduct  of  its  busi- 
ness, does  not  constitute  notice  to  the 
corporation.  So  held  in  an  action 
againt  o.  corporation  and  its  tenant  to 
foreclose  a  mechanics'  lien  for  ma- 
terials furnished  in  the  construction  of 
a  building  by  the  tenant  on  the  leased 
■premises,  and  alleged  to  have  been 
furnished  with  the  knowledge  of  the 
corporation,  where  it  appeared   that  a 


director  of  the  corporation,  on  one  oc- 
casion, was  present  during  the  con- 
struction of  the  building.  Lothian  v. 
Wood,  55  Cal.  159. 

4.  W'hitford  v.  Newell,  2  Allen 
(Mass.)  424;  Kidd  v.  Wilson,  23  Iowa 
464;   Shoop  V.  Powles,  13  Md.  304. 

A  Hen  for  materials  furnished  and 
actually  used  in  the  erection  of  a  build- 
ing by  virtue  of  an  agreement  with  the 
owner  of  land  to  erect  the  same  there- 
on, and  furnish  the  materials  for  the 
same  for  one  entire  price,  will  attach 
under  Stat.  1855,  ch.  431,  §  i,  without  a 
special  notice  to  the  owner  of  the  land 
of  the"  intent  to  claim  the  lien.  Whit- 
ford  V.  Newell,  2  Allen  (Mass.)  424. 

Where  there  is  work  done  and  ma- 
terials furnished  continuously  under 
one  contract  or  emplo^-ment,  made  by 
the  vendor  of  the  house  and  lot  whilst 
owner  thereof,  the  mechanics  can  re- 
cover for  the  whole  without  giving  the 
purchaser  the  notice  required  \>y  the 
act  of  184:;,  ch.  176,  §  I.  Miller  v. 
Barroll,  14  Md.  173. 

If  one  proceed  by  scire  facias  against 
owner  and  contractor,  to  enforce  a  lien 
upon  a  building,  and  the  owner  do  not 
object  to  the  want  of  notice  necessary 
to  create  the  lien,  the  contractor  shall 
not  be  heard  to  do  so,  for  he  has  no  in- 
terest to  defeat  it  beyond  his  obligation 
to  protect  the  owner  from  it.  His  only 
interest  is  to  lesson  the  amount  due  to 
the  plaintiff.  Clark  z<.  Brown,  22  Mo.  140. 

5.  See  Stimp.  Am.  Stat.,  §  1967. 


:5  C.  of  L. — 9 
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immediately  upon  commencement  of  the  work;  in  others,  within 
forty  days  after  completing  the  work  or  after  payrnent  is  due  ■}  in 
others  within  thirty  days  after  completing  the  work.^     In  some 


1.  A  claim  of  lien  of  a  material-man, 
filed  before  the  completion  of  the  build- 
ing for  the  construction  of  which  the 
materials  were  furnished,  is  premature, 
and  cannot  be  enforced.  Roylance  v. 
San  Luis  Hotel  Co.,  74  Cal.  273; 
Schwartz  v.  Knight,  74  Cal.  432. 

Where  the  parties  agree  that  a  build- 
ing shall  be  considered  as  completed  be- 
fore the  finishing  touches  are  actually 
put  upon  it,  the  ninety  days  within 
which  Va.  Acts  1SS3-4,  p.  636,  allows  a 
mechanics'  lien  to  be  filed,  run  from 
that  time,  and  not  from  the  time  of  ac- 
tual completion.  Franklin  St.  M.  E. 
Church  V.  Davis  'Va.),  7  S.  E.  Rep.  245. 

2.  Under  Oreg.  Act,  February  14th, 
1S85,  ij  5,  subcontractors  must  file  their 
claims  within  thirty  days  after  the  com- 
pletion of  the  building.  Ainslie  v. 
Kohn,  16  Oreg.  363. 

In  California,  one  who  has  furnished 
lumber  for  the  erection  of  a  building 
has  no  lien  thereon  for  the  price  of  the 
lumber,  if  he  fails  to  file  in  the  re- 
corder's office  of  the  countj'  in  which 
the  building  is  situated,  within  sixty 
days  after  the  completion  thereof, 
notice  of  his  intention  to  hold  a  lien 
for  the  amonut  due  hnn,  etc.  In  cases 
of  lien  all  the  provisions  of  the  statute 
must  be  complied  with.  Walker  v. 
Hauss-Hijo,  i  Cal.  183. 

In  District  of  Columbia,  under  the 
act  of  February  2nd,  1S59  (n  Stat, 
at  L.  376),  regulating  mechanics'  liens 
in  the  District  of  Columbia,  the  con- 
tractor may  file  his  notice  of  intention 
to  claim  a  lien  at  any  time  after  the 
commencement,  and  within  three 
months  after  the  completion  of  the 
work  under  his  control;  but  his  lien 
begins  only  from  the  time  of  filing  his 
notice.  The  fact  that  he  is  openly  do- 
ing the  work  is  not  notice  to  anyone; 
for  it  is  riot  made  so  hy  the  statute. 
Cotton  V.  Holden,  i  MacArthur  (D. 
C.)  463. 

In  Minnesota,  under  the  Minnesota 
lien  law  of  1S78,  for  securing  the  wages 
of  mechanics  and  others,  tlie  time  for' 
filing  a  lien  is  limited  to  one  month 
after  the  claim  becomes  due,  both  as  re- 
spects personal  property  and  real  es- 
tate. Olson  V.  Pennington,  37  Minn. 
298. 

In  Massachusetts,  a  person,  who  fur" 
nishes  materials  at  dilferent  times  un- 


der one  contract  in  the  erection  of  a 
building,  loses  his  lien  under  the  Gen. 
Stat.,  ch.  150,  §  5,  if  he  neglects  to  file 
his  statement  of  the  amount  due  him 
within  thirty  days  after  the  last  item  is 
furnished  which  is  actually  used  in  the 
erection  of  the  building.  Gale  v.  Blaikie, 
129  Mass.  206. 

In  Missouri,  under  the  statute  of 
February,  1843,  requiring  those  who 
would  establish  a  lien  on  buildings,  etc., 
for  labor,  materials,  etc.,  to  give  notice 
to  the  owner  thirty  days  from  the  time 
the  indebtedness  accrues,  or  from  the 
completion  of  the  building,  the  party 
must  give  notice  within  thirty  days 
from  the  time  his  indebtedness  accrues, 
if  that  be  before  the  completion  of  the 
building.  Patrick  v.  Ballentine,  22 
Mo.  143.  See  Heamann  v.  Porter,  35 
Mo.  137. 

The  thirty  daj's'  notice  referred  to  in 
the  act  of  1843  is  confined  to  subcon- 
tractors.     Squires    v.  Fithian,   27   Mo. 

134- 

In  Neiv  Tork,  the  specification  in  a 
proceeding  to  enforce  a  lien  for  ma- 
terials must  be  served  on  the  person 
whose  property  is  subject  to  the  lien 
within  twenty  days  after  the  materials 
furnished,  and  if  he  sees  fit  to  waive 
this  defence,  and  judgment  is  rendered 
against  him,  no  other  person  can  object 
to  it  so  far  as  relates  to  the  interest  of 
the  defendant  in  the  proceedings,  or  the 
rights  of  those  claiming  under  or 
through  him.  Ombony  z>.  Jones,  21 
Barb.  (N.  Y.)  520.  See  Sullivan  v. 
Brewster,  i  E.  D.  Smith  (N.  Y.)  681; 
Monteith  v.  Evans,  3  Sandf  (N.  Y.) 
Supr.  Ct.  65. 

In  Nezv  Tork  City,  under  the  act  of 
1872,  relating  to  mechanics'  liens,  a  no- 
tice of  lien  for  work  done  or  materials 
furnished  for  structures  on  piers  and 
bulkheads  in  the  city  of  New  York, 
must  be  filed  within  thirty  days  from 
the  time  the  work  is  finished  or  ma- 
terials furnished.  Collins  v.  Drew,  50 
How.  (N.  Y.)  Pr.  477. 

In  Nevada,  when  the  work  is  continu- 
ous, although  done  under  different  con- 
tracts, the  lien  is  preserved  by  giving 
notice  within  sixty  days  after  the  work 
is  completed.  Capron  v.  Strout,  11 
Nev.  304. 

I  n  Arliansas,  subcontractor  has  sixty 
days  from  the  completion  of  the  build- 
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cases,  it  may   appear  inferentially  that  the  subcontractor's  notice 
was  reasonably  received  by  the  owner.^ 

The    time   for  fiHng  notice   cannot   be   extended   beyond   the 

become  due.  Doane  v.  Clinton,  2 
Utah  417. 

In  Rhode  Island,  A,  in  the  employ  of 
B,  and  hired  bj  the  day,  worked  con- 
tinuously on  C's  house  from  November 
I2th  to  December  loth.  December 
25th,  A  served  notice  on  C  that  he 
should  claim  a  mechanics'  lien  on  the 
house.  The  statute  provided  that  no 
one  employed  as  A  was  should  have 
such  a  lien  unless  he  "shall,  within 
thirty'  days  ofter  commencing  the  work, 
give  notice  in  writing  to  the  person 
against  whose  estate  or  title  he  claims 
a  lien  that  he  has  commenced  the  work, 
and  that  he  shall  claim  the  benefit  of 
the  lien  "  Held,  that  A  was  not  enti- 
tled to  a  lien  ;  the  notice  of  December 
25th  not  being  given  within  thirty  days 
after  he  commenced  the  work.  Mowry 
V.  Hill,  14  R.  I.  504. 

In  Virginia,  a  subcontractor  may  give 
notice  as  soon  as  the  materials  are  fur- 
nished, and  may  furnish  the  required 
affidavit  at  the  same  time  or  at  any 
time  thereafter,  if  within  tAventj'  da3'S 
after  the  work  is  completed.  Norfolk 
etc.  R.  Co.  V.  Howison,  81  Va.  125  ; 
Roanoke  Land  etc.  Co.  v.  Karn,  80  Va. 

589- 

Successive  Contracts  on  Same  Build- 
ing.— Where  a  contractor  agreed  to 
build  a  house  for  a  certain  sum,  and, 
after  that  was  done,  agreed  to  build  a 
porch  to  the  same  house,  and  plaintiff 
furnished  the  last  of  its  bill  of  lumber 
for -the  first  contract  June  i6th,  but  fur- 
nished lumber  for  the  porch  June  27th 
and  29th;  and  July  22nd  it  served  its 
notice  on  the  owner  that  a  lien  would 
be  claimed  on  account  of  all  the  lum- 
ber (which  was  all  charged  in  one  ac- 
count), and  July  29th  it  filed  its  state- 
ment for  a  lien,  held,  that  since  there 
was  but  one  house,  and  since  the  inter- 
val between  the  last  item  furnished 
for  the  house  proper  and  the  first  item 
for  the  porch  was  less  than  thirty  da^'S, 
and  since  the  notice  was  served  in 
thirty  days  after  furnishing  the  last 
lumber  for  the  porch,  the  whole  account 
should  be  regarded  as  one,  notwith- 
standing the  successive  contracts,  and 
that  the  notice  was  served  in  time  to 
bind  the  owner  as  to  the  whole  claim. 
Jones  &  Magee  Lumber  Co.  v.  Murphy, 
64  Iowa  165. 

1.  Miller  v.  Hoifman,  26  Mo.  App. 
199. 


ing  and  not  merely  from  the  furnishing 
of  his  labor  and  materials  to  file  a  no- 
tice of  lien.  Clough  v.  McDonald,  18 
Kan.  114. 

In  Indiana,  one  who  builds  an  entire 
building  ma^'  acquire  a  lien  thereon  by 
filing  his  notice  within  sixty  days  after 
the  completion  of  the  building  ;  but,  for 
work  or  materials  for  a  part  only  of  a 
,  building,  the  notice  must  be  filed  within 
sixty  da3's  after  the  work  is  done  or  the 
materials  furnished.  Thomas  v.  Kib- 
linger,  77  Ind.  81; ;  Goble  v.  Gale,  7 
Blackf  (Ind.)  218 ;  Pifer  v.  Ward,  8 
Blackf.  (Ind.)  252  ;  Robinson  v.  Mar- 
ney,  5  Blackf  (Ind.)  329;  Stephenson  v. 
Ballard,  82  Ind.  87  ;  Hamilton  v.  Nay- 
lor,  72  Ind.  171;  Crawfordsville  -o.  Brun- 
dage,  57  Ind.  202;  Killian  v.  Eigenmann, 
57  Ind.  480. 

One  who  performs  work  on,  or  fur- 
nishes materials  for  a  part  only  of  a 
building,  must  file  his  notice  of  inten- 
tion to  hold  a  lien  within  sixtj'  days 
from  the  completion  of  the  work  or  the 
furnishing  of  materials,  and  must  bring 
his  action  to  enforce  the  same  with-in 
a  year  from  the  completion  of  such 
work  or  the  furnishing  of  such  mate- 
rials, unless  credit  therefor  be  given. 
Hamilton  v.  Naylor,  71  Ind.  171. 

Under  section  5  of  the  act  of  March 
6th,  1883  (Acts  of  18S3,  p.  140),  con- 
cerning mechanics'  liens,  a  verbal  noti- 
fication to  the  owner  or  his  agent  that 
material  is  being  furnished  to  or  work 
performed  for  the  contractor,  is  suffi- 
cient to  enable  a  material-man  or  me- 
chanic to  acquire  a  lien.  VintoH  v. 
Builders  etc.  Assoc,  109  Ind.  351.     , 

In  Maryland,  when  a  material-man 
furnishes  materials  to  an  architect  or 
builder,  who  is  not  the  owner  of  the 
land  on  which  the  building  is  being 
erected,  and  he  desires  to  claim  a  me- 
chanics' lien  on  the  land  for  the  mate- 
rials, it  is  necessary  for  him  to  give  the 
owner  notice  of  such  claim  within  sixty 
days  from  the  time  when  the  materials 
were  furnished.  Such  notice  must  be 
served  on  the  owner  or  his  agent  per- 
sonally, unless  personal  service  is  im- 
practicable on  account  of  absence,  or 
other  cause,  in  which  case  it  may  be 
placed  on  the  building.  Kenly  v.  Sis- 
ters of  Charity,  63  Md.  306. 

In  Utah,  the  mechanics'  lieu  does  not 
require  the  notice  of  lien  to  state  the 
time  when   such  money  was  due  or  to 
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period  fixed  by  the  statute,  under  the  doctrine  of  relation  or  by 
attaching  one  item  to  another,  and  so  bridging  over  ,the  lapse  of 
time.^ 

5.  Delay  in  Giving  Notice. — A  Hen  statement  filed  is  ineffectual 
to  perfect  a  lien,  if  it  shows  affirmatively  upon  its  face  that  it  was 
filed  too  late,  even  though  the  fact  may  have  been  otherwise.^ 
Where  the  statute  requires  the  notice  of  lien  to  be  filed  within  a 
certain  time  after  completion  of  the  labor,  labor  done  prior  to  the 
time  of  filing  notice  must  appear  to  be  a  part  of  continuous  labor, 
and  it  cannot  avail,  if  done  apparently  for  the  purpose  of  evad- 
ing the  law.^ 

6.  Requisites  of  Notice. — The  notice  from  the  material-man  to 
the  owner  must  be  given  within  the  time  prescribed  by  statute.* 
In  some  States,  it  must  be  in  writing.^  It  must  state  the  name 
of  the  owner  and  contractor.®     The  intention  to  claim  the  benefit 


1.  Spencer  v.  Barnett,  35  N.  Y.  94. 
See  St.  Louis  Nat.  Stock  Yards  v. 
d'Reilly,  85  111.  h^- 

2.  Olson  V.  Pennington,  37  Minn. 
298  ;  Bowes  v.  New  York  Christian 
Home,  64  How.  (N.  Y.)  Pr.  509;  Row- 
land V.  Centerville  etc.  R.  Co.,  6i  Iowa 
380;  II  Am.  &  Eng.  R.  Cas.  47. 

The  fact  that  one  had  done  some 
work  upon  the  house,  the  lien  for  which 
had  been  l6st  by  lapse  of  time,  does  not 
bar  enforcement  of  his  lien  for  work 
thereon  properly  included  in  his  thirty 
days'  notice.  Kenyon  v.  Peckham, 
10  R.  I.  402. 

3.  Duffy  V.  Baker,  17  Abb.  (N.  Y.) 
N.  Cas.  357. 

4.  Weithoff  v.  Murray,  76  Cal.  508  ; 
Schubert  v.  Crowley,  33  Mo.  ^564;  Dart 
V.  Fitch,   23  Hun   (N.  Y.)  361;    Will- 
iamson V.  New  Jersey  etc.  R.  Co.,  28  . 
N.  J.  Eq.  277. 

Where  a  mechanic  filed  his  lien,  and 
neglected  to  give  notice  thereof  to  the 
owne^  as  required  by  statute,  and  sub- 
sequently filed  a  second  lien  and  gave 
the  proper  notice,  and  brought  his  ac- 
tion to  enforce  the  lien  within  the  time 
prescribed  by  the  statute  with  reference 
to  the  second  lien,  but  after  the  expira- 
tion of  that  time  with  reference  to  the 
first;  it  was  held,  that  the  first  lien  was 
inoperative,  that  the  second  was  prop- 
erly filed,  and  the  action  was  season- 
ably brought.  Davis  v.  Schuler,  38 
Mo.  24. 

A  notice  on  the  fifteenth  of  a  month 
of  a  mechanics'  lien  filed  on  the  twenty- 
fifth  is  sufficient  under  the  statute  re- 
quiring that  ten  days'  notice  shall  be 
given.     Hahn  v.  Dierkes,  37  Mo.  574. 

5.   Butler  V.  Gain,  128   111.  23;  Jeure 


V.  Perkins,  29  Iowa  262  ;  Carney  t.: 
Tully,  74  111.  375.  Compare  Ainslie  t. 
Kohn,   16  Oreg.  363. 

6.  Davis  V.  Livingston,  29  Cal.  283  ; 
Peck  V.  Hensley,  21  Ind.  344;  McBride 
V.  Crawford,  i  E.  D.  Smith  (N.  Y.) 
658;  Steinmann  v.  Stimple,  29  Mo.  App. 
478  ;  Leiegne  v.  Schwarzler,  67  How. 
(N.  Y.)  Pr.  130  ;  Tibbets  v.  Moore,  23 
Cal.  208  ;  Gorman  v.  Dierkes,  37  Mo. 
576  ;  McElwee  v.  Sanford,  53  How. 
(N.  Y.)  Pr.  89  ;  Beals  v.  Congregation 
B'naijeshurun,  i  E.  D.  Smith  (N.  Y.) 
654;  Horton  v.  Cook,  i  Alb.  L.J.  161; 
Phelps  V.  Maxwell  etc.  Min.  Co.,  49 
Cal.  336,  337 ;  Riley  v.  Watson,  6 
Thomp.  &  Co.  C.  (N.  Y.)  310. 

Under  the  act  of  1851,  the  notice  is 
sufficient  if  it  specify  the  name  of  the 
person  against  whom  the  claim  was 
made,  the  name  of  the  owner  of  the 
building,  its  situation  and  the  amount 
of  the  claim,  stating  it  to  be  under  the 
statute.  It  is  unnecessary  to  give  the 
name  of  the  person  with  whom  the  con- 
tract was  made.  Hauptman  v.  Catlin, 
20  N.  Y.  247;  ».  c,  3  E.  D.  Smith  (N. 
Y.)  666.  And  see  Tinker  v.  Geraghty, 
I  E.  D.  Smith  (N.  Y.)  687. 

Under  thp  law  of  1851,  the  notice  of 
a  claim  filed  with  the  county  clerk,  in 
which  notice  the'owrier  is  not  named 
nor  described,  nor  attempted  to  be 
identified  in  any  manner,  is  insufficient. 
Beals  V.  Congregation  B'nai  Jeshurun, 
I  E.  D.  Smith  (N.  Y.)  654. 

An  error  in  the  name  of  the  owner, 
in  the  notice  of  claim  in  a  mechanics' 
lien  proceeding,  can  be  corrected  in  the 
complaint.  Leiegne  v.  Schwarzler,  67 
How.  (N.  Y.)  Pr.  130. 

A  statement  in  the  notice  of  lien  that 
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of  the  lien,^  the  date  from  which  the  lien  is  claimed,^  the  nature 
and  kind  of  labor  and  materials  and  the  amount  claimed.^  It 
must  give  a  description  of  the  property,*  and   it    must  also  be 


the  claim  was  made  against  a  third  per- 
son and  that  the  work  or  materials 
were  furnished  at  his  request  does  not 
vitiate  proceedings  against  tlie  owner 
where  the  notice  also  states  who  is  the 
owner,  and  it  appears  that  the  contract 
was,  in  fact,  made  with  him.  Moran 
V.  Chase,  52  N,  Y.  346. 

Under  a  notice  claiming  that  the 
work  was  done  under  agreement  with 
the  contractor,  the  plaintiff  cannot  re- 
cover on  proof  of  work  done  for  the 
owner.  Hauptman  v.  Holsev,  i  E.  D. 
Smith  (N.  Y.)  668. 

It  is  too  late,  on  the  trial  after  taking 
issue  on  the  amount  due,  to  object  that 
the  contractor  is  not  named  in  the  no- 
tice. McBride  v.  Crawford,  i  E.  D. 
Smith  (N.  Y.)  65S.  And  see  Foster  v. 
Skidmore,  i  E.  D.  Smith  (N.  Y.) 
719. 

The  name  of  the  contractor  need  not 
be  set  out  if  the  claimant's  contract  is 
not  made  with  him.  Stevenson  v. 
Dick,  13  Phila.  (Pa.)  132. 

1.  Hess  V.  Poltney,  10  Md.  257 ; 
Crawford  v.  Crockett,  55  Ind.  220 ; 
\\'ilson  .'.  Hopkins,  ^i  Ind.  231. 

Notices,  bj'  railroad  laborers,  of  an 
intention  to  claim  their  lien,  "To  the 
Iron  Mountain  Railroad  Company,  and 
to  the  officers,  agents  and  servants 
thereof,"  stating  amount  and  number  of 
days'  labor,  time  Avhen  performed,  and 
the  contractor,  from  whom  due,  are 
sufficient.  Peters  v.  St.  Louis  etc,  R.,  24 
Mo.  (3  Jones)  586. 

A  notice  of  intention  to  hold  a  lien, 
for  materials  furnished,  is  sufficient  when 
it  states  the  amount,  to  whom,  by  whom, 
and  for  what  due,  and  the  premises 
upon  which  the  lien  is  contemplated. 
Simonds  v.  Buford,  iS  Ind.  176, 

2.  Ryan  v.  Klock,  36  Hun  (N.  Y.) 
104. 

3.  Whiteside  w.  Lebcher,  7  Mont.  473; 
Thomas  v.  Barber,  10  Md.  380 ;  Mc- 
Celvey  v.  Wonderly,  26  Mo.  App.  631  ; 
Merciiant  v.  Humeston,  2  Wash.  433. 
See  Davis  v.  Livingston,  29  Cal.  283  ; 
Otis  V.  Voorhis,  7  Da.  Reg.  (N.  Y.) 
965  ;  Wade  v.  Reitz,  18  Ind.  307  ;  Hop- 
kins V.  Forrester,  139  Conn.  351  ;  Cali- 
fornia Powder  Works  v.  Blue  Tent 
Consolidated  Hydraulic  Gold  Mines 
(Cal.),  22  Pac.  Rep.  391. 

Where  a  mechanics'  lien  account 
comprehended  labor  and  materials,  the 


claimant  will  not  be  confined  to  his  ac- 
tion for  labor  done  because  his  notice 
to  defendant  claimed  only  for  labor, 
and  not  for  material.  Laswell  v. 
Presbyterian  Church,  46  Mo.  279. 

4.  White  T.  Stanton,  iii  Ind.  540; 
Hotaling  v.  Cronise,  2  Cal.  60;  Tibbetts 
V.  Moore,  23  Cal.  20S;  Montrose  v. 
Conner,  8  Cal.  344;  St-lden  v.  Weeks, 
17  Cal.  I2g;  Brennan  iv  Swasey,  16  Cal. 
140,  141;  Crawfordsville  v.  Irwin,  46 
Ind.  43S;  Vane  v.  Newcombe.  lo  S. 
Ct,  Rep.  6c.  Compare  Oilman  v.  Gard, 
29  Ind.  291;  O'Halloran  v.  Leachey,  39 
Ind.  150. 

A  notice  describing  the  building  as 
situated  "in  85th  street,  between  4th 
and  5th  avenue,"  without  stating  that 
the  building  is  situated  in  the  city  and 
county  of  New  York,  but  addressed  to 
the  clerk  of  the  county,  although  lack- 
ing in  precision,  is  so  far  a  compliance 
with  the  spirit  of  the  statute  that  the 
court  will  not  reverse  judgment  for  the 
defect  in  the  notice.  Tinker  v,  Ger- 
aghty,  I  E.  D.  Smith  (N.  Y.)  6S7. 

A  description  in  a  notice,  "a  part  of 
lot  No.  no,  as  the  same  is  designated 
on  the  original  plat  of  the  town,  now 
city  of  .  .  .  and  the  building  sit- 
uated thereon,  lately  erected,  known  as 
the  city  building  .  .  .  for  material 
furnished  in  the  erection  of  said  build- 
ing," etc.,  is  a  sufficient  description  of 
so  much  of  the  lot  as  was  covered  by 
the  building.  Crawfordsville  v.  Boots, 
76  Ind.  32. 

Notice  of  an  intention  to  hold  a  me- 
chanics' lien  on  a  "part  of  lot  No.  no," 
and  the  improvements  thereon,  in  a 
certain  plat  of  a  city  named,  is  inoper- 
ative and  void  for  uncertainty  in  the 
description  of  the  part  on  which  the 
lien  was  claimed.  Irwin  v.  Crawfords- 
ville, 72  Ind.  in;  Caldwell  v.  Asbury, 
29  Ind.  4c;i. 

In  California^  notice  is  sufficient  if 
it  describe  property  with  convenient 
certainty.  Hotaling  v.  Cronise,  2  Cal. 
60;   Montrose  v.  Conner,  S  Cal.  344. 

A  general  description  of  demand  is 
sufficient.  The  account  need  not  be 
itemized.  Heston  v.  Martin,  1 1  Cal.  42 ; 
Brennan  v.  Swasey,  16  Cal.  140,  141; 
Selden  v.  Meeks,  17  Cal.  129. 

Surplusage  does  not  vitiate  the  notice 
of  lien.  Mclntj're  -z .  Frauntner,  63 
Cal.  429. 
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signed^  and  verified  in  the  same  manner  as  a  pleading.**  Accord- 
ing to  some  local  statutes,  where  the  amount  claimed  is  less  than 
one  hundred  dollars,  the  notice  must  require  the  defendant  to 
appear  in  a  justice  court.* 

If  the  owners  are  a  corporation,  the  notice  should  name  them ; 
if  an  association,  then  the  individuals  composing  it  should  be  de- 
scribed in  the  notice  either  by  their  associate  name,  or  otherwise 
identified.* 

The  notice  of  a  mechanics'  lien  should  inform  the  public 
whether  the  claim  be  due  or  not ;  and  ambiguities  will  operate 
to  the  prejudice  of  the  claimant  rather  than  the  public.^  But  it 
is  unnecessary,  in  a  notice  of  a  mechanics'  lien,  to  set  out  the 
items  of  the  account.  Nothing  more  is  required  than  a  state- 
ment of  the  demand,  showing  its  nature  and  character,  and  the 
amount  due  thereon.®  So  the  notice  to  be  given  to  the  owner 
of  land  and  to  other  creditors,  in  proceedings  to  enforce  a 
mechanics'  lien,  need  not  be  given  at  any  particular  term  of 
court. '^  The  notice  need  not  state  the  character  in  which  the 
work  was  performed,  nor  that  it  was  performed  within  the  time 
of  giving  notice.* 

7.  Ambiguity  of  Notice. — An  ambiguity  in  the  introduction 
of  the  notice,  in  describing  the  claim  as  against  one  person, 
instead  of  two  may  be  cured  by  a  reference  to  a  full  and  accurate 
statement  of  the  claim,  in  the  subsequent  parts  of  the  notice.^ 

8.  Method  of  Serving  Notice. — Where  the  statute  requires  notice, 
without  prescribing  the  method  of  service,  personal  notice  is  in- 
tended.^® And  personal  notice  must  be  given  by  a  delivery 
thereof  directly  to  the  person  to  be  notified.  And  not  by  de- 
livering the  original  or  a  copy  to  his  servants  or  members  of  his 
family  at  his  house.  Leaving  the  original  or  a  copy  at  the  resi- 
dence with  someone  other  than  the  person  to  be  served  is,  per- 
haps/ sometimes  spoken  of  as  personal  service,  in  a  loose  way, 
where  there  can  be  no  mistake  about  the  real  meaning, — as,  in 

1.  Davis  r'.  Livingston,  2g  Cal.  288.  6.  Brennan    v.    Swasey,  16  Cal.  140; 
When  suit  is  brought  on  a  mechanics'     Selden  v.  Meeks,  17  Cal.  129.  See  Davis 

lien  by  several  joint  contractors,  the  no-  v.  Livingston,  29  Cal.  2S3. 

tice  of  suit  required  by  the  mechanics'  7.  Rockwood    T'.    Walcott,    3   Allen 

lien  law  of  Missouri  need  not  be  signed  (Mass.)  45S. 

by  all  such   contractors;  it  is  sufficient  8.  Lutz  v.  Ey,3  E.  D.  Smith  (N.  Y.) 

if  one  signs  for  all.     Miller  t'.  Faulk,  47  621;    s.    c,    3  Abb.     Pr.    (N.  Y.)   47^; 

Mo.  262.  Tinker   v.    Geraghty,    i     E.    D.   Smith 

2.  Conklin   v.  Wood,  3  E.  D.  Smith  (N.  Y.)  687. 

(N.  Y.)   662;    Hallagan   v.    Herbert,  2         Notice   to   the   ovcner    to    appear   in 

Daly  (N.  Y.)  253;  Kechler  v.  Stumme,  proceedings  to  foreclose  a  lien,  neea  not 

4  J.&Sp.  337;  Lindsey  t'.  Huth  (Mich.),  state  when   the   lien  was  filed.     Tinker 

42  N.  W.  Rep.  358.  V.    Geraghty,    i    E.    D.    Smith  (N.  Y.) 

3.  Dressel  t;.  French,  7  How.  (N.  Y.)  687. 

Pr.  350.  9.   Hubbell   V.   Schreyer,  15  Abb.  Pr. 

4.  Beals  v.  Congregation  B'nai  Jes-  (N.  Y.)  300-,  56  N.  Y.  604;  reversing 
hurun,  i  E.  D.  Smtth  (N.  Y.)  654.  s.  c,  4  Daly  (N.  Y.)  362. 

6.  Wade  V.  Reitz,  18  Ind.  307;  Davis  10.  McDermott  v.  Board  of  Police,  25 
V.  Livingston,  29  Cal.  283.  Barb.  (N.  Y.)  635;  Rathbun   v.  Acker, 
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statutes. 


case  of  bills  and  notes, — to  distinguish  it  from  service  through 
the  mail.  Bnt  personal  service  is,  properly,  service  upon  the  per- 
son to  be  served.  And  the  general  rule  is,  that  where  notice  is 
required  by  statute,  and  the  method  of  service  is  not  prescribed, 
personal  service  is  meant. ^  The  claimant  of  the  lien  cannot  elect 
between  giving  the  personal  notice  and  placing  it  on  the  building. 
He  can  only  do  the  latter  when  the  former  is  impracticable  on  ac- 
count of  the  absence  of  the  owner  or  agent  from  the  county  or 
city  .2 

9.  Statutes. — Generally,  written  notice  must  be  given  the  owner.^ 
In  Arizona,  California,  Idaho,  Maryland  and  Michigan,  if  the 
owner  is  unknown  or  not  to  be  found,  it  may  be  posted  on  the 
land.4 

10.  Joint  Notice. — A  joint  notice  of  mechanics'  lien  by  two  or 
more  persons  having  separate  claims  against  distinct  parcels  of 
property  is  bad  ;  so  also  is  a  single  notice  by  one  against  separate 
parcels,  seeking  to  charge  both  parcels  with  the  aggregate  of  his 
claims     against    each.^     If   the    subcontractor    or    material-man 


i8  Barb.  (N.  Y.)  393;  Carney  •y.TuUr, 

74  111-  375- 

1.  Ryan   v.  Kelly,  9  Mo.  App.  396; 

Rathbun  v.  Acker,  18  Barb.  (N.  Y.) 
393;  McDermott  i'.  Board  of  Police,  25 
Barb.  (N.  Y.)  63c;;  Carney  v.  Fully,  74 

111-  37S- 

2.  Kenly  v.  Sisters  of  Charity,  63 
Md.  306. 

3.  Ark.  4403;  Ariz.  1885,  93,5;  Cal. 
1885,  152,  2;  Conn.  iS,  7,  11;  Dak.  C, 
Civ.  P.  658;  D.  C.  709;  111.  82,  30;  Iowa 
2134;  Ky.  70,  5;  Md.  67,  6,  11;  Mo. 
3190;  Mont.  G.  L.  821;  Neb.  1885,  62,2; 
Miss.  1381;  La.  2879:  Ohio  3198;  Ida. 
Civ.  C.  816;  N.  Car.  1802;  R.  I.  177,  6; 
Tenn.  2746;  Tex.  3176;  Utah  C.  Civ. 
P.  1058;  Va.  II.;,  5;  1884,  456;  W.  Va. 
1882,  64,  5;  Wybm.  P.  460,  \  2;  1887, p. 
81,  k  18.  See  Seibs  v.  Engelhardt,  78 
Ala.  508. 

A  person  furnishing  materials  for  a 
building  without  special  contract  with 
the  owner,  must,  to  entitle  himself  to  a 
lien  on  the  same,  give  written  notice  to 
the  owner  at  the  time  the  work  is  be- 
gun or  the  materials  furnished.  Shelby 
■V.  Hicks,  5  Sneed  (Tenn.)  197. 

Notice  of  a  mechanics'  lien,  by  a  sub- 
contractor to  the  owner  of  a  building, 
must  be  in  writing,  and  a  notice,  al- 
though written,  but  with  no  name  signed 
to  it,  and  not  stating  from  whom  it  came 
or  who  held  the  claim,  is  not  sufficient; 
nor  can  the  omissions  be  supplied  by  evi- 
dence of  verbal  information  to  the 
owner  of  the  facts.  Schulenburg  t'. 
Bascom,  38  Mo.  188. 


In  Indiana,  the  notice  required  by 
section  5  of  the  act  of  1883,  p.  140,  to  be 
given  to  the  owner  or  his  agent  that 
work  is  being  done  for,  or  that  materials 
are  being  furnished  to,  the  contractor 
may  be  by  parol,  but  it  must  be  such  an 
affirmative  act  or  declaration  as  will  put 
the  owner  on  his  guard.  Neeley  ^-'.  Sea- 
right,  113  Ind.  316;  Vinton  v.  Builders, 
109  Ind.  351. 

4.  Stimp.  Am.  Stat.  L.,  §  1967. 

It  must  be  shown  affirmatively  that 
the  personal  notice  was  impracticable, 
before  a  notice  placed  on  the  building 
will  be  held  sufficient.  Kenlj'  -'.  Sisters 
of  Charity,  63  Md.  306. 

In  loiva,  personal  service  of  a  peti- 
tion, under  the  mechanics'  lien  law,  is 
necessary,  when  the  defendant  can  be 
found  in  the  countj';  if  not  to  be  found 
in  the  county,  notices  posted  on  the 
buildings  subject  to  the  lien,  is  u  suf- 
ficient service;  in  which  case  it  must  ap- 
pear by  the  officer's  return  that  the  de- 
fendant could  not  be  found.  Colcord 
V.  French,  i  Morr.  (Iowa)  178. 

5.  McGrew  v.  McCarty,  78  Ind.  496; 
Hill  V.  Braden,  54  Ind.  72";  Hill  v.  Ryan, 
54  Ind.  118. 

A  mechanics'  lien  filed  against  three 
distinct  blocks  of  buildings,  separated 
by  streets,  is  null  and  void  upon  its 
face.  Goepp  v.  Gartiser,  35  Pa.  St. 
130. 

In  Chadbourn  v.  Williams,  71  N. 
Car.  444,  it  was  held  that  a  mechanics' 
lien  may  be  created  by  one  notice  upon 
two   distinct    lots,  although    separated; 
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serves  more  than  one  notice  claiming  a  lien  for  the  same  account 
the  serveral  notices  cannot  be  considered  together  for  the  pur- 
pose of  determining  the  sufficiency  of  notice  to  hold  a  hen,  but 
each  must  stand  on  its  own  merits  and  the  lien  wiU  not  exist  un- 
less one  of  the  notices  is  sufficient  in  itself  to  give  it.^ 

11.  Service  of  notice  on  agent  of  owner  of  an  intention  to  claim 
a  lien,  is  sufficient  if  done  within  the  time  specified  by  the  stat- 
ute.2  But  if  in  a  proceeding  by  a  material-man  to  enforce  a  lien 
for  materials  furnished  a  building  it  appears  that  the  statutory 
notice  of  the  claim  against  the  building  is  served  upon  one  as  the 
agent  of  the  owner,  the  burden  is.  on  the  plaintiff  to  prove  the 
existence  of  the  agency.* 

12.  Alteration  of  Notice. — On  filing  a  complaint  on  a  mechanics' 
lien  no  material  alterations  in  the  notice  can,  as  against  third  per- 
sons, be  aUowed.*  The  courts  have  not  power  to  amend  a  notice 
filed  to  create  a  mechanics'  lien,  which,  as  originally  filed,  speci- 
fies the  wrong  lots  of  land  intended  to  be  subjected  to  the  lien, 
even  though  no  rights  of  third  persons  have  intervened.^ 

13.  Defective  Notice. — A  notice  which  omits  that  which  the  stat- 
ute requires  is  fatally  defective.®     The  appearance  of  defendants 


and   mSij  relate  back  to  the  time  when 
the  materials  began  to  be  furnished. 

1.  Davis  V.  Livingston,  29  Cal.  283. 

2.  Peters  v.  St.  Louis  etc.  R.  Co.,  24 
Mo.  586.  See  Conway  v.  Crook  & 
Wife,  66  Md.  390;  Rimraey  f.  Getter- 
man,  63  Md.  424.  See  Leguard  v.  Arm- 
strong, 18  111.  App.  549. 

Under  a  requirement  that  the  owner 
or  his  agent  shall  receive  notice,  a  no- 
tice given  to  an  agent  whose  powers 
are  limited  to  renting  offices  in  the  build- 
ing during  the  owner's  absence  is  not 
sufficient.  Henry  v.  Bunker,  22  Mo. 
App.  650. 

3.  Anderson  v.  Volmer,  S3  Mo.  403. 
4    Wade  v.  Reitz,  18  Ind.  307. 

A  mechanic  filed  his  claim  for  a  lien 
against  certain  parties,  and  the  scire 
facias  was  issued  against  them  only,  and 
notice  bj'  advertisement,  as  directed  by 
the  statute,  was  not  given  to  other 
parties  interested,  but  was  waived  by 
the  consent  of  the  plaintiff  and  defend- 
ant. Held,  that  the  judgment  obtained 
by  the  mechanic  did  not  affect  the  rights 
of  third  persons  having  liens  on  the 
same  property.  McKim  v.  Mason,  3 
Md.  Ch.  Decis.  186. 

5.  Lindley  v.  Cross,  31  Ind.  106. 

6.  Luscher  v.  Morris,  18  Abb.  (N. 
Y.)  N.  Cas.  67;  Hentig  v.  Sper>-y,  38 
Kan.  459. 

If  the  notice  of  claim  required  by 
statute  substantially  complies  therewith, 
a  literal  and   technical  compliance  will 


not  be  exacted.     Towner  v.  Rennick,  19 
Mo.  App.  205. 

The  misuse  of  the  word  "effects"  for 
offsets  will  not  invalidate  the  notice. 
Merchant  v.    Humeston,  2    Wash.  (U. 

S.)  433- 

Where,  in  an  action  to  foreclose  a 
mechanics'  lien,  the  defendant's  name 
was  T.  Phelia  Boyd  Hopkins,  and  the 
service  of  the  notice  was  by  publication, 
and  the  published  notice  was  addressed 
to  P.  T.  B.  Hopkins,  TRithout  passing 
upon  the  validity  of  such  a  notice, 
where  the  initials  only  are  given  instead 
of  the  Christian  name;  held,  that  the 
transposition  of  the  initials  of  the  Chris- 
tian name  of  defendant  made  the  notice 
of  no  effect  as  to  her,  that  the  notice 
gave  the  court  no  jurisdiction  to  render 
a  decree  against  her,  and  that,  as  against 
her,  the  purchaser  at  the  foreclosure 
sale  took  no  title.  Fanning  v.  Krapfl, 
61  Iowa  417. 

A  defect  in  the  notice  to  nonresidents 
interested  in  the  property  upon  which  a 
mechanics'  lien  is  claimed,  as  required 
by  Rhode  Island  Rev.  Stat.,  ch.  150,  § 
II,  by  publication,  etc.,  cannot  be  rem- 
edied even  under  the  general  equity 
powers  of  the  court  by  ordering  a  new 
citation.     Vickerie  v.   Spencer,  9  R.  I. 

585. 

The  failure  of  a  plaintiff,  in  an  action 
to  foreclose  a  mechanics'  lien,  to  pub- 
lish notice  of  the  suit,  as  required  by 
statute,  will  not  deprive,  a  lien  claimant. 
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in  proceedings  to  foreclose  a  lien  does  not  waive  a  defect  in  the 
notice  of  the  claim  ;  nor  can  the  court  allow  an  amendment  of 
the  notice  by  which  the  imperfection  can  be  cured. ^ 

14.  Proof  of  Notice, — Where  notice  to  the  parties  named  as 
owners  or  reputed  owners  was  necessary,  and  the  plaintiff  avers 
that  it  was  given,  no  decree  can  be  rightfully  passed  without 
proof  that  the  notice  was  given  as  alleged.* 

XVII.  Filing  Statement  of  Claim. — In  order  to  validate  a  lien, 
whether  of  contractor  or  subccwitractor,  the  statutes  also  require 
in  most  States  the  filing  of  a  statement  of  claim  specifying  the 
property  subject  to  lien,  the  work  done,  the  amount  claimed, 
either  in  the  county  clerk's  office^  or  in  the  registry  of  deeds  for 
the  county  where  the  estate  subject  to  lien  lies,*  or  other  place 
that  may  be  designated  by  the  terms  of  the  statute.^ 


who  intervenes  in  the  action,  of  his  right 
to  have  an  adjudication  of  his  claim. 
1871,  Elliott  t;.  Ivers,  6  Nev.  2S7. 

A  void  notice  cannot  be  made  effec- 
tive as  a  lien  on  some  specific  portion  of 
a  lot  by  averment  that  the  notice  was 
intended  to  apply  to  such  specific  part. 
Irwin  V.  Crawfordsville,  72  Ind.  iii. 

1.  Beals  V.  Congregation  B'naijes- 
hurun,  i  E.  D.  Smith  (N.  Y.)6s4. 

2.  Wehr  v.  Shryock,  55  Md.  334. 

The  court  proceeded  to  hear  and  de- 
termine the  case  without  proof  that  no- 
tice had  been  given  to  other  lien  claim- 
ants as  provided  bj'  statute.  Held,  that 
as  there  was  no  showing  made  that  there 
were  anj'  other  lien  claimants,  the  de- 
fendant could  not  have  beer\  prejudiced 
and  is  not  entitled  to  a  new  trial.  Lou- 
key  V.  Wells,  16  Nev.  271. 

In  Texas,  in  order  to  enable  one  to 
avail  himself  of  the  benefits  of  the  stat- 
ute regulating  mechanics'  liens  (Laws 
of  15th  Leg.,  91),  he  must  show  by 
competent  evidence  that  the  bill  of  par- 
ticulars was  recorded  and  a  copy  thereof 
served  on  the  party  owing  the  debt.  To 
iix  the  lien  the  provisions  of  the  statute 
must  be  complied  with  in  every  essen- 
tial particular.  Lee  f.  O'Brien,  54  Tex. 
635. 

3.  Ky.  70,  6;  Neb.  1885,  62,  2  and  3; 
Miss.  1382;  N.Y.  1875,  379>S;  1862,478, 
3;  1865,  778,  4;  1854,  402,  4;  1S64,  366; 
1880,  143,  5;  486,  2;  1S82,  410;  N.  J. 
Mechanics'  Liens  11;  Tex.  3165;  Oreg. 
1885,  p.  13,  §  5;  Va.  115,4;  W.  Va. 
1882,  64  3;  Whipple  V.  Christian,  15 
Hun  (N.  Y.)  321. 

4.  Ariz.  1S85,  93,  5;  Cal.  IT187;  Colo. 
2140-1;  Nev.  1875,  64,  5;  Mich.  8378; 
Minn.  90,  6  and  7;  Mo.  3176;  Mont.  G. 
L.  825;  Mass.  191,  6;    Ohio  3185,  3187; 


3195;  Ind.  1SS3,  115,  3;  Ida.  Civ.  C. 
820;  N.  M'.  524;  Nev.  1S75,  64,  5;  Wash. 
1961;  Wjom.  1877,  p.  78,  §  5;  Utah  C. 
Civ.  P.  1062;  S.  Car.  2354,  1884,  505; 
Cox's  Succession,  32  La.  An.  1035. 

5.  See  Stimp.  Am,  Stat.,  §  1968; 
Pairo  V.  Bethell,  75  Va.  825. 

In  Kansas,  a  subcontractor  desiring 
to  perfect  a  mechanics'  lien  inust  file 
with  the  clerk  of  the  district  court  a 
verified  statement  containing  all  the 
matters  prescribed  in  §  3  of  article  27 
of  the  code  of  civil  procedure,  and  this 
notwithstanding  he  maj-  already  have 
filed  a  statement  containing  all  the  mat- 
ters prescribed  by  section  two  of  said 
article.  Newman  -'.  Brown,  27  Kan. 
117. 

In  Arkansas,  a  mechanics'  lien  may 
be  fixed  before  the  debt  is  due,  by  filing 
an  account  in  the  clerk's  oiSce,  and 
causing  an  abstract  thereof  to  be  en- 
tered in  the  judgment  docket;  and  filing 
the  account  and  the  entr^' thereof  with- 
in the  prescribed  time,  are  conditions 
precedent  to  the  attaching  of  the  lien; 
but  such  lien  cannot  be  enforced  by 
judgment  and  execution  before  the  ma- 
turity of  the  debt.  Hicks  v.  Branton, 
21  Ark.  186. 

In  Maine,  the  Mechanics'  Lien  Law 
of  1855,  p.  327,  requires  that  the  attested 
account  of  materials  furnished  should 
be  left  in  the  hands  of  the  owner,  in  all 
cases,  by  the  workman  or  material-man, 
in  order  to  bind  the  former.  Stewart 
V.  Christy,  15  La.  An.  325. 

By  Indiana  Code,  §  650,  as  amended 
{3  Stat.  336),  the  recorder  of  the  county 
is  required  to  keep  a  separate  book  in 
which  to  record  all  notices  of  intention 
to  hold  mechanics'  liens.  Wilson  v, 
Hopkins,  51  Ind.  231. 
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The  statement  of  lien  must  be  duly  recorded ;  merely  handini 
it  to  the  recording  officer  after  office  hours  with  a  request  t 
record  it  is  not  sufficient. ^  A  mechanics'  claim,  regularly  filei 
in  proper  form  and  time,  and  entered  on  the  docket,  is  valii 
between  the  parties,  though  defectively  indexed.* 

1.  Statement  of  Claim. — The  claim  should  set  forth  the  name  c 
the  owner  or  reputed  owner  of  the  building,  and  also  the  name  c 
the  contractor,  architect  or  builder,  when  the  contract  was  mad 
by  the  claimant  with  such  contractor,  architect  or  builder.*     Th 


In  Virginia,  to  perfect  a  lien  the 
general  contractor  must,  in  conformity 
with  Code  1S73,  ch.  115,  ^  3  to  §  11  in- 
clusive, within  the  prescribed  time,  file 
in  the  county  or  corporation  court  of 
the  county  or  corporation  in  which  is 
situated  the  property  on  which  the  lien 
is  sought  to  be  secured,  and  in  the  clerk's 
office  of  the  chancery  court  of  Rich- 
mond city,  where  the  property  is  in  said 
cit3',  a  true  account  of  the  work  done 
or  materials  furnished,  sworn  to  by  the 
claimant  or  his  agent,  with  a  statement 
attached,  signifying  his  intention  to 
claim  the  benefit  of  the  lien,  and  setting 
forth  a  description  of  the  property  on 
which  he  claims  a  lien,  which  is  to  be 
recorded  bj'  the  clerk.  If  such  lien  is 
given  on  the  property  of  a  railroad  com- 
pany in  its  e?itirety,  it  can  only  be  se- 
cured by  filing  the  account  in  the  proper 
clerk's  office  of  every  countj'  or  cor- 
poration through  which  the  road  passes. 
Boston  V.  Chesapeake  etc.  R.  Co.,  76 
Va.  180. 

In  JVezv   Tork,  the   act   N.  Y.  Laws 

1854,  ch.  402,  extended  by   N.  Y.  Laws 

1855,  ch.  204,  provided  for  the  filing  of 
a  lien  in  certain  cases  in  the  office  of  a 
town  clerk.  Held,  that  where  the  prop- 
erty to  which  the  lien  attached  was 
situated  in  a  city  where  there  was  no 
town  clerk,  the  filing  of  the  lien  with 
the  county  clerk  was  not  sufficient.  The 
failure  of  the  legislature  to  provide  for 
such  a  contingency  was  a  casus  omissus 
which  could  not  be  remedied  by  the 
courts.  Cheney  v.  Wolf,  2  Lans.  (N. 
Y.)  188. 

The  requirements  of  the  act  of  1878, 
as  to  liens  on  city  school  houses,  that 
notice  of  claim  should  be  filed  with  the 
head  of  the  department  having  the  work 
in  charge  and  with  the  financial  officer  of 
the  city,  is  complied  with  in  New  York 
city  by  filing  the  notice  with  the  clerk 
of  the  board  of  education  and  with  the 
comptroller.  Bell  v.  Vanderbilt,  12 
Daly  (N.  Y.)467. 

1.  Jewett  V.  Darlington,  i  Wash.  601; 
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Mars    -L\    McKay,    14    Cal.    127.     Se 
Wood  V.  Simons,  no  Mass.  116. 

Giving  the  statement  to  the  town  cler 
at  the  latter's  house,  is  a  sufficient  filinj 
if  the  clerk  notes  thereon  the  time 
was  received,  although  he  does  not  tak 
it  to  his  office  and  record  it  until  aftt 
the  prescribed  time  of  filing  has  expire! 
Wood  V.  Simons,  no  Mass.  n6. 

A  statement,  filed  in  the  registry  ( 
deeds,  by  a  person  claiming  a  mechar 
ics'  lien,  and  subscribed  and  sworn  t 
by  him,  in  accordance  with  the  Pul 
Stat.,  ch.  191,  Ij  6,  is  not  invalidated  b 
the  omission  of  the  magistrate  by  whoi 
the  oath  was  administered  to  add  tb 
title  of  his  office  after  his  signature;  an 
evidence  is  admissible  to  show  that  h 
held  such  office  at  the  time  he  adrainis 
tered  the  oath.  Jackman  v.  Glouceste 
143  Mass.  380. 

In  California,  the  account  must  t 
''filed"  in  the  recorder's  office,  and  r< 
corded  by  him;  but  it  may  be  take 
away  after  he  has  recorded  it.  Mar 
V.  McKay,  14  Cal.  127. 

In  Xexas,  the  statute  does  not  requii 
mechanics'  liens  to  be  recorded  in 
book  bj'  themselves.  They  are  suff 
ciently  recorded  in  a  book  in  whic 
mortgages  are  recorded.  Quinn  ■, 
Logan,  67  Tex.  600. 

2.  Irish  V.  Harvey,  44  Pa.  St.  76. 

3.  Weaver  v.  Sheeler,  124  Pa.  S 
473;  Reindollar  v.  Flickinger,  59  Mi 
469;  Kezartee  v.  Marks,  15  Oregon  c;2i 
Malter  v.  Falcon  Min.  Co.,  18  Ne 
209;  Wood  1'.  Wrede,  46  Cal.  63^ 
Phelps  V.  Maxviell's  Creek  G.  Min.  C^ 
49  Ca).  336;  Hooper  -■.  Flood,  54  Ca 
218;  Sullivan  v.  Johns,  c;  Whar't.  (Pa 
366;  Hicks  t'.  Murray.  43  Cal.  51 
Arata  v.  Tellurium  G"  &  S.  Min.  Cf 
65  Cal.  340;  Hays  t'.Tryon,  2  Miles  (Pa 
208;  McCay's  Appeal,  37  Pa.  St.  12 
Knabb's  Appeal,  10  Pa  St.  186.  S( 
Davis  V.  Livingston.  29  Cal.  283,  28I 
Adkins  v.  Baker,  7  Ga.  r;6;  Newell  ■ 
Haworth,  66  Pa.  St.  363. 

Under  Mass.  Pub.  St.,  ch.  igi,  §  6,  tl 


Filing  Statement 


MECHANICS  LIENS. 


of  Claim. 


claim  need  not  state  that  the  building  has  been  completed.'  It 
is  needless  to  follow  the  exact  words  of  the  statute ;  any  equiva- 
lent words  are  sufificient.^ 

2.  Certainty  Required. — In  some  States  all  that  is  required  to 
validate  a  mechanics'  lien,  is  such  certainty  as  will  enable  those 
interested  to  discover  during  what  period  the  materials  were 
delivered,  or  the  work  done,  so  as  to  individuate  the  transaction.* 
It  is  not  essential  to  the  validity  of  a  mechanics'  lien  to  specify 
the  items  of  the  account.  It  is  sufficient  to  set  forth  a  statement 
of  the  demand  showing  its  nature  and  character  and  the  amount 


statement  must  give  the  name  of  the 
owner  of  the  property,  if  known.  Held. 
that  the  name  of  the  owner  being  un- 
known, the  fact  that  statement  averred 
that  A  was  believed  to  be  the  owner  did 
not  affect  the  maintenance  of  the  pro- 
ceeding against  B,  who  was  the  owner. 
McPhee  v.  Litchfield,  145  Mass.  565. 

A  subcontractor  filed  a  statement 
which  omitted  the  name  of  the  owner, 
and  to  which  was  attached  a  verifica- 
tion signed  ''B.,  per  G.,  claimant."  Two 
months  after,  the  agent  went  to  the 
clerk's  office  and  changed  the  statement 
there  filed,  by  inserting  the  name  of  the 
owner,  and  making  the  .signature  to  the 
verification  read:  "  G.  W.  G.,  agent  for 
claimant;"  the  signature  to  the  jurat 
was  unchanged,  and  no  new  \erification 
made  at  the  time  of  this  alteration. 
Held,  the  complete  verified  statement 
required  by  §  3  was  not  filed.  New- 
man V.  Brown  &  Co.,  27  Kan.  117. 

If  employment  was  by  one  member 
of  a  firm,  statement  of  fiis  name  only 
in  filing  claim  will  not  vitiate  the  lien. 
McDonaldson  v.  Backus,  45  Cal.  262. 

Statement  that  a  ceri:ain  person 
caused  the  building  to  be  constructed 
is  not  statement  of  the  name  of  the 
owner  or  reputed  owner.  Hooper  v. 
Flood,  54  Cal.  218. 

Naming  a  wrong  person  as  contrac- 
tor is  a  fatal  error.  Davis  v.  Stratton, 
I  Phila.  (Pa.)  289;  Hershey  1;.  Odd  Fel- 
lows' Hall,  2  T.  &  H.  Pr.  431;  Hill  -v. 
Bramall,  i  Miles  (Pa.)  352,  was  decided 
prior  to  the  act  28  April  1840,  by  which 
the  law  was  changed. 

In  lo-iva.  under  section  1851  of  the 
Revision,  as  amended  by  chapter  III,  of 
the  laws  of  1862,  it  was  not  necessary, 
in  a  statement  for  a  mechanics'  lien,  to 
set  forth  the  name  of  the  owner  of  the 
property  at  the  time  the  lien  was  filed, 
accordingly  it  was  held  that,  where  the 
owner  who  had  incurred  the  indebted- 
ness died  before  the  filing  of  the  lien,  it 
was  sufficient,  as  against  the   heirs,  to 


file  the  lien  against  the  estate  of  the  de- 
ceased owner.  Welch  v.  McGrath,  59 
Iowa  519. 

In  Nebraska,  an  affidavit  for  a  me- 
chanics' lien  need  not  state  specifically 
that  the  person  with  whom  the  contract 
was  made  or  for  whom  the  labor  was 
performed  is  the  owner  of  the  property, 
where  such  fact  is  shown  by  the  other 
stateinents.  Hays  v.  Mercier,  22  Neb. 
656. 

In  AVw  Jersey,  ^^ne  lien  claim  or  de- 
claration need  not  state  the  owner's 
legal  estate;  the  name  of  the  owner  of 
the  land  or  estate  is  sufficient.  Cor- 
nell V.  Matthews,  27   N.J.  L.  c;2  2. 

Where  work  is  done  for  A,  who  after- 
wards sells  the  premises  to  B,  and  sub- 
sequently a  claim  for  a  mechanics'  lien 
is  filed,  which  describes  B  as  the 
owner,  the  statute  requirement  as  to 
giving  the  name  of  the  owner  is  thereby 
sufficiently  complied  with.  Edwards  v. 
Derrickson,  27  N.  J.  L.  29. 

1.  Harmon  v.  Ashmead,  £8  Cal.  321. 

2.  Taylor  v.  Wittkamp,  13  Phila. 
(Pa.)  31;  Blackman  v.  Marsicano,  61 
Cal.  638;  Hooper  t.  Flood,  "54  Cal.  218, 
221;  Murray  v.  Rapley,  30  Ark.  568. 

The  claim  of  lien  in  this  case,  in  stat- 
ing tile  terms,  time  given  and  condi- 
tions of  the  contract,  used  the  words 
"  cash  upon  demand,  in  gold  coin  of  the 
United  States."  Held,  a  substantial 
compliance  with  the  requirements  of 
the  statute.  Blackman  v.  Marsicano, 
61  Cal.  638. 

3.  Rush  V.  Able,  go  Pa.  St.  153;  Cole 
V.  Uhl,  46  Conn.  296,  299;  Driesbach  v. 
Keller,  2  Pa.  St.  77;  Holland  v.  Garland, 

13  Phila.  (Pa.)  544;  Kennedy  v.  House, 
41  Pa.  St.  39;  McClintock  v.  Rush,  63 
Pa.  St.  203. 

A  claim  for  work  done,  between  two 
certain  dates,  within  six  months,  is 
sufficiently  certain.     Bayer  v.  Reeside, 

14  Pa.  St.  167;  Robinson  v.  Robinson, 
Dist.  Court.,  Phila.  (Pa.)  13  May,  1S4S, 
M.    S.;    Mclntyre     v.  Johnson,     Dist. 
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due  or  owing  thereon. ^  But  in  other  States  the  statutes  require 
an  itemized  or  detailed  statement  of  the  transaction  to  which  the 
account  relates.^  The  statement  must  contain  not  only  the  sum 
due,    but    also  the    nature  or  kind  of    the  work  done,  and    the 


Court,  Phila.  (Pa.)  23rd  September, 
1848;  MS.  Compare  Jersey  Co.  v. 
Davison,  29  N.  J.  L.  415. 

1.  Ainslie  t>.  Kohn,  16  Oregon  363; 
Anderson  v.  Seamans,  49  Ark.  475; 
Hotaling  v.  Cronise,  2  Cal.  60; 
Heston  v.  Martin,  11  Cal.  41;  Brenan 
V.  Swasey,  16  Cal.  140,  141 ;  Selden  t'. 
Weeks,  17  Cal.  129;  Preston  f.  Sonora 
Lodge,  39  Cal.  116;  Smith  v.  Wells,  16 
Nev.  271;  Davis  t'.  Hines,  6  Ohio  St. 
473;  Whiltier  v.  Blakelj',  13  Oreg. 
546;  McCoy  V.  Quick,  30  Wis.  521; 
Thomas  u.  Huesman,  10  Ohio  (N.  S.) 
152;  Oilman  v.  Gard,  29  Ind.  291;  Mur- 
ray V.  Rapley,  30  Ark.  568;  Knabb's 
Appeal,  10  Pa.  St.  186;  Bank  of 
Charleston  v.  Curtiss,  18  Conn.  342;  s. 
c,  46  Am.  Dec.  325;  Bennett  v.  Gray 
(Ga.),  9  S.  E.  Rep.  469. 

It  is  a  sufficient  compliance  with  the 
requirement  of  the  statute,  in  the  state- 
ment of  a  lien  claim,  filed  in  the  town 
clerk's  office,  if  it  give  the  amount  due 
for  which  the  lien  is  claimed,  without 
stating  the  items  making  up  such 
amount.     Ricker  v.  J03',  72  Me.  106. 

Certificate  of  mechanics'  lien  for 
work  done  on  several  buildings  under 
an  entire  contract  need  not  specify  the 
amount  of  work  done  and  remaining 
unpaid  upon  each  building  separately. 
Bank  of  Charleston  v.  Curtiss,  18  Conn. 
342;  s.  c,  46  Am.  Dec.  325. 

In  Pennsylvania,  a  subcontractor 
may  claim  a  lien  under  a  contract,  and 
a  statement  of  the  aggregate  price  of 
work  and  materials  furnished  is  suiB- 
cient,  the  dates  within  which  they  were 
furnished  also  being  set  out.  Howell 
V.  Campbell,  12  Phila.  (Pa.)  388;  Know- 
Ian  V.  Ellis,  12  Phila,  (Pa.)  396. 

Young  V.  Liman,  9  Barr  449,  in 
which  it  was  ruled,  that,  under  a  spe- 
cial contract,  the  claim  filed  need  not  set 
out  the  nature  and  kind  of  the  work 
done,  nor  the  kind  and  amount  of  the 
materials  furnished,  does  not  apply  to 
a  subcontractor.  Russel  v.  Bell,  44  Pa. 
St.  47. 

In  Texas,  a  note  executed  and  re- 
corded after  the  performance  of  work 
for  which  it  was  claimed  to  have  been 
given,  stating  that  the  consideration 
was  "for  tin  work  and  material  fur- 
nished by  them  on  my  (the  maker's) 
house   and  homestead   in   the    city   of 


Waco,"  does  not  show  such  facts  as 
were  necessarv  to  fix  a  mechanics'  lien 
under  the  act  of  1871.  Reese  v.  Cor- 
lew,  60  Tex.  70. 

Including  Land  in  Excess  of  Statutory 
Quantity. — Under  the  mechanics'  lien 
law  (Gen.  Stat.  1S78,  ch.  90),  when  the 
building  on  which  the  lien  is  claimed  is 
situate  upon  a  tract  of  land  containing 
a  greater  area  than  that  upon  which  a 
lien  is  given,  it  is  not  necessar3'  that  the 
claimant  should  in  his  affidavit  and 
claim  of  lien  carve  out  and  describe  the 
statutory  amount.  It  is  sufficient  if  he 
describe  the  building,  and  the  entire 
tract  upon  which  it  stands.  The  court, 
if  necessary,  can  determine  and  fix  the 
shape  in  which  the  statutory  amount 
subject  to  the  lien  shall  be  carved  out 
of  the  entire  tract.  North  Star  Iron 
Works  Co.  V.  Strong,  33  Minn,  i;  33 
Minn.  384;  Barber  v.  Reynolds,  44  Cal. 
519,  520;  Shattuck  V.  Beardsley,  46 
Conn.  386,  388;  Edwards  v.  Derrickson, 
28  N.  J.  L.  29;  Thomas  v.  Huesman,  10 
Ohio  St.  152. 

Including  Materials  Not  Secured  by 
Lien. — The  including  in  a  statement 
filed  under  Stat.  1855,  ^h-  431.  ^k  2,  3, 
claims  for  materials  and  for  labor  of 
journeymen,  which  are  not  secured  by 
the  lien,  will  not  defeat  the  lien  for  the 
mechanic's  own  labor.  Parker  v.  Bill, 
7  Gray   (Mass.)  429. 

2.  Graves  v.  Pierce,  53  Mo.  433',  Rude 
T'.  Mitchell,  97  Mo.  365";  Lord-z'.  Church, 
6  Luz,  L.  Reg.  (Pa.)  119;  Shackleford 
V.  Beck,  80  Va.  573;  Mc Williams  v. 
Allen,  45  Mo.  573;  Lee  v.  Burke,  66  Pa. 
St.  336;  Carson  v.  White,  6  Gill  17; 
Gray  v.  Dick,  97  Pa.  St.  142:  Wharton  ri. 
Douglas,  92  Pa.  St.  66;  Ha^'dent).  Wul- 
fing,  19  Mo.  App.  353;  Thomas  v.  Hues- 
man,  10  Ohio  St.  152;  Burrough  v. 
White,  18  Mo.  App.  229;  Wetmore's 
Appeal,  91  Pa.  St.  276;  Roose  v.  Bill- 
ingsle3'  &  N.  C.  Co.,  74  Iowa  51;  Gor- 
don Hardware  Co.  v.  San  Francisco 
etc.  R.  Co.  (Cal.),  22  Pac.  Rep.  406. 

An  account  in  the  following  form: 
"Kearney,  Nebraska,  Feb.  28th,  1890. 
"N.  D.  Halev,  Esq., 

"To  R.  L.  Downing,    Dr .  Cr. 
"1879,  Sept.  30,  to  Nov.  13, 

"To   lumber  for  house .  .  $63  77 

"By  work    ....  $3  00" 

Held,  To  be  a  sufficient  itemization  of 
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kind  and  amount  of  the  materials  furnished,  and  the  time  when 
the  materials  were  furnished  and  the  work  done.^     A  mechanic  or 


account  under  the  provisions  of  section  3 
of  chapter  54,  Comp.  Stat.,  entitled  "Me- 
chanics' and  laborers'  liens."  Manley 
V,  Downing,  i  (^  Neb.  637. 

There  was  an  express  verbal  contract 
to  paint  a  house  for  $405.  The  me- 
chanics made  out,  filed  and  recorded 
under  the  statute  the  following  account: 

"Galveston,  March  i,  1874. 
Mr.  Sanford, 

To  Wedemejer  &  Schulte,  Dr. 
House    and    Sign    Painters,    Glaziers, 

Grainers  and  Paper-hangers. 
To  painting  house  of  Mr.  Pool,  in  and 

outside,   two     coats $40.'! 

Held:  (i)  It  was  unnecessary  to  set 
forth  each  item  of  work;  the  contract 
being  for  the  entire  job  for  a  sum  cer- 
tain, the  whole  was  properly  aggregated 
in  one  item. 

(2)  The  fact  that  the  account  did  not 
bear  the  exact  date  when  the  work  was 
completed  was  immaterial.  Pool  v, 
Wedeme^'erife  Schulte,  56  Tex.  287. 

An  itemized  account  of  materials  fur- 
nished in  the  erection  of  a  building,  con- 
sisting of  brick  and  sand,  and  which 
was  filed  in  the  county  clerk's  oflice  to 
fix  a  lien  under  the  act  of  1876,  is  suffi- 
ciently certain  if  it  gives  the  number  of 
brick  and  the  dates  between  which  they 
were  delivered,  and  the  number  of  loads 
of  sand  with  like  dates,  with  the  price 
of  the  brick  per  thousand,  and  of  the 
sand  per  load,  without  giving  specific 
dates  at  which  each  part  of  the  whole 
was  delivered.  Stuart  v.  Broome,  59 
Tex.  466. 

Where  there  is  a  contract  to  erect 
houses  for  a  specified  sum,  and  it  has 
been  performed,  or  where  there  has 
been  a  partial  performance  of  such  a 
contract,  and  the  completion  thereof 
has  been  dispensed  with  by  the  owners, 
it  is  not  necessary'  to  set  forth  the 
items  of  work,  materials,  etc.,  in  the 
claim  filed  to  enforce  the  builder's 
lien.      Young   v.  Lyman,    9    Pa.     St. 

449- 

In  Pennsylvania,  the  act  of  March 
24th,  1849,  Pamph.  L.  675,  authorizing 
mechanics  and  material-men  to  file  in 
certain  cases  lumping  charges  in  me- 
chanics' liens  within  the  counties  of 
Chester  and  Philadelphia,  confers  such 
a  right  only  upon  contractors  with  the 
owner  or  owners  of  the  premises  against 
which  the  lien  is  filed,  and  not  upon  sub- 
contractors.    The  latter  are  still  bound 


in  all  cases  to  itemize  their  liens.  Gray 
V.  Dick,  97  Pa.  St.  142, 

1.  Valentine  v.  Rawson,  57  Iowa  179; 
Stubbs  V.  Clarinda  etc.  R.  Co.,  62 
Iowa  280;  30  Am.  &  Eng.  R.  Cas.  492; 
Schackleford  v.  Beck,  80  Va.  573; 
Wheeler  v.  Port  Blakely  Mill  Co.,  2 
Wash.  71;  Baxter  z).  Smith,  2  Wash.  97; 
Sandrall  v.  Ford,  55  Iowa  461;  Whit- 
ford  V.  Newell,  2  Allen  (Mass.)  424; 
Hooper  v.  Flood,  54  Cal.  218;  Cook  v. 
Vreeland,  21  111.  431;  Porter  v.  Miles, 
67  Ala.  132;  Singerlj-  t'.  Cawley,  26 
Pa.  St.  248;  Davis  v.  Livingston,  29 
Cal.  283;  Lothian  v.  Wood,  55  Cal.  159, 
163;  Blackman  v.  Marsicano,  61  Cal. 
638;  Larkins  v.  Blakeman,  42  Conn. 
292;  Witman  v.  Walker,  9  W.  &  S. 
(Pa.)  1S3;  Noll  V.  Swineford,  6  Pa.  St. 
187;  Shaw  V.  Barnes,  5  Pa.  St.  18;  Lau- 
man's  Appeal,  8  Pa.  St.  473;  Russel  v. 
Bell,  44  Pa.  St.  47;  Carson  Z'.  White, 
6  Gill  (Md.)  17;  Floyd  v.  Chess-Car- 
ley  Co.,  76  Ga.  752. 

A  claim  for  materials  without  specifi- 
cation of  kind  or  qualitj'  is  bad.  Lau- 
man's  Appeal,  8  Pa.  St.  473;  Huron  v. 
Robinson,  2  Pars.  (Pa.)  248. 

This  rule  must  be  more  strictlj'  com- 
plied with  by  subcontractors.  Russel 
V.  Bell,  44  Pa.  St.  47. 

Where  a  contract  to  erect  a  building 
has  been  entered  into  with  the  owner 
through  an  agent,  it  is  not  necessary 
upon  subsequently  filing  a  mechanics' 
lien  against  said  building,  to  specify  the 
kind  of  work  done  or  materials  furnished, 
as  in  the  case  of  a  contract  entered 
into  with  a  contractor.  Harnish  v. 
Herj,  98  Pa.  St.  6. 

Lien  for  work  done  upon  diff'erent 
structures  on  the  same  mining  claim 
need  not  de&ignate  ainount  done  upon 
each  structure.  Dickenson  v.  Bolver, 
55  Cak  285. 

Were  a  written  statement  filed  with 
the  clerk  of  the  district  court  under 
section  633  of  the  Kansas  Civi.  Code, 
in  order  to  preserve  a  mechanics'  lien, 
contained  a  statement  that  the  contract 
was  made  "  on  or  about  the  30th  day 
of  June,  1869,"  such  statement,  where 
no  one  has  been  misled  by  it,  wil".  not 
prevent  the  party  claiming  the  mechan- 
ics' lien  from  showing  that  the  contract 
was  in  fact  made  about  the  22nd  and 
prior  to  the  28th  of  said  month.  Mit- 
chell V.  Penfield,  8  Kan.  t86. 

In    Minnesota,    the    n'cchanics'  lien 
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material-man  must  show  affirmatively,  on  the  face  of  his  regis- 
tered claim,  that  it  is  such  an  one  as  by  the  statute  he  is  authorized 
to  file.i 

Where  a  mechanic  claims  to  have  a  lien  for  charges  and  fees, 
he  must  show  work  done  for  which  the  statute  gives  a  lien  ;  and 
such  work  is  not  shown  by  the  name  of  his  calling.  Especially 
should  the  kind  of  work  be  set  forth  distinctly,  when  it  is  claimed 
as  extra  work  by  the  contractor.^ 

A  lien  account  which  so  mingles  items  for  which  the  law  gives 
no  lien  with  those  for  which  a  lien  may  be  had,  that  they  cannot 
be  separated  upon  a  mere  inspection,  is  void.*  Nor  can  one 
blend  a  claim  for  materials  used  in  a  fence  with  a  claim  for 
materials  used  in  a  house.  The  claims  must  be  separate.-*  So 
one  single  lien  cannot  cover  several  distinct  alterations,  made 
at  different  times,  and  independent  of  each  other,  so  as  to  entitle 
the  claimant  to  a  lien  judgment  for  the  whole,  if  the  action  is 
seasonably  brought,  after  the  work  has  ceased  on  the  last  altera- 
tion.^ 

When  an  entire  job  is  done  under  contract,  the  same  reason 
and  necessity  do  not  exist  for  giving  the  various  items  of  work  or 
material  as  would  in  a  case  where  there  was  no  express  contract 
for  doing  the  entire  job  for  a  sum  certain.**  So  if  there  are  no 
special  terms,  time  or  conditions  given  in  the  contract,  none  need 
be  stated  in  the  lienJ    The  claim  for  a  mechanics'  lien,  when  filed 

law  provides  in  one  section  thiat,  if  the  to  have  a  lien  upon  a  building,  combines 
contractor  shall  enter  into  a  bond  with  in  his  demand,  any  services  for  which 
the  owner  for  the  use  of  the  workman,  he  might  have  a  lien  with  other  charges 
conditioned  for  the  payment  of  all  for  which  no  lien  is  given,  so  that  they 
claims  and  shall  comply  with  certain  re-  cannot  be  separated,  the  whole  benefit 
quirements  in  regard  thereto  no  lien  oi  the  act  will  be  lost.  Edgar  v.  Salis- 
shall  attach.  Held,  that  in  such  case  bury,  ly  Mo.  271.  But  see  PuUis  v. 
it  was  not  necessary  to  file  an  account  Hoffman,  28  Mo.  App.  666. 
as  provided  in  another  part  of  the  stat-  Where  a  laborer  has  so  intern^ingled 
ute,  that  being  intended  to  be  done  only  his  lien  claim  with  nonlien  items,  that 
when  a  lien  was  claimed;  and  that  the  the  exact  amount  for  which  he  is  en- 
real  parties  in  interest  could  sue  on  the  titled  to  a  Hen  cannot  be  ascertained, 
bond  without  regard  to  the  time  limited  the  whole  lien  must  fail.  Baker  v. 
for  perfecting  liens.  Bohn  t).  McCar-  Fessenden,  71  Me.  292. 
thy,  29  Minn.  23.  4.    Kezartee    zk    Marks,    15    Oregon 

1.  Smaltz    V.    Knott,    3    Grant  (Pa.)  529;  Ellenwood   v.  Burgess,   144  Mass. 

227-  534- 

2.  Rush  V.  Able,  90  Pa.  St.  153;  Bank  5.  Baker  v.  Fessenden,  71   Me.  292. 
V.  Gries,  11   Casey   (Pa.)   423;  Price  v.  6.  Pool  v.  Wedemeyer,  56  Tex.  287. 
Kirk,  go  Pa.  St.  47.  Where    the  contract  is  for  a  sum   in 

3.  Gauss  V.  Hussman,  22    Mo.    App  gross,  the  items  of  work  and  materials 
115;  Murphy  v.  Murphy,  22   Mo   App.  need    not   be  set   out  in  the  statement 
18;  Iron    Co.  V.  Murray,   38    Ohio  St.  filed.     Heston  f.  Martin,  11  Cal.  41. 
323;    McPherson    v.  Walton,    42    N.J.  7.  Loukev    v.    Wells,    16    Nev.   271; 
Eq.  282;    Nelson  v.  Withrow,    14   Mo.  Hill  v.  Ohlig,  63  Cal.  104. 

App.  270;   Laird  v.  Moonan,  32    Minn.  The  action  was  brought  to  enforce  a 

35S;    Baker    v.    Fessenden,  71  Me.  292;  mechanics'   lien.     The   claim  filed  was 

Edgar  v.  Salisbui-y,  17  Mo.  271 ;  Nelson  objected  to  on  the  ground  that  it  did  not 

V.  Cover,  47  Iowa  250.   Compare  PuUis  state  the  time  given  as  required  b^'  the 

■V.  Hoffman,  28  Mo.  App.  666.  statute.        It     purported,    however,     to 

In  Missuori,  if  a  person,  who  claims  state  the  terras  and  conditions  of  the 
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by  a  principal  contractor,  need  not  state  that  the  person  against 
whom  the  demand  is  claimed  has  any  interest  in  the  premises 
affected  by  the  proceeding.^ 

3.  Mistake  in  Statement. — A  mere  mistake  in  the  use  of  a  word 
stating  the  amount  in  a  claim  filed  to  secure  a  mechanics' 
lien  will  not  vitiate  it,  but  the  court  will  insert  the  word  intended 
to  be  used.^  So  if  the  claimant  inadvertently  embraces  in  his 
claim  more  property  than  his  lien  legally  covers  it  will  not  invali- 
date his  lien  upon  the  property  legally  subjected  to  it  where  no 
one  is  prejudiced  thereby.*  Error  in  account  filed  does  not  in- 
validate the  lien  when  the  error  occurs  through  inavertence  and 
mistake  and  without  any  fraudulent  purpose,  especially  where  no 
one  has  been  injured  by  the  mistake  and  the  erroneous  items  are 
easily  separable  from  the  rest.* 


contract,  and  it  did  not  appear  that 
there  was  any  express  agreement  as  to 
time.  Hi-ld,  that  the  objection  could 
not  be  sustained.  Hills  v.  Ohlig,  63 
Cal.  104. 

1.  Moritz  V  Splitt,  55  Wis.  441;  Ber- 
theolet  V.  Parker,  43  Wis.  551;  Thomas 
f.  Smith,  42  Pa.  St.  6S. 

In  Maryland,  where  a  material-man 
claiming  in  virtue  of  the  provisi-ons  of 
article  61,  of  the  Code,  relating  to  me- 
chanics' lien,  to  be  entitled  to  a  lien  on 
a  certain  building  and  lot  attached,  for 
lumber  and  materials  furnished  by  him, 
and  used  in  the  erection  of  said  building, 
omits  to  state  explicitly  in  the  claim 
filed  by  him,  who  was  the  owner  or  re- 
puted owner  of  such  building,  such 
omission  is  fatal  to  the  claim.  Rein- 
dollar  V.  Flickinger,  59  Md.  469. 

2.  McDonald  v.  Backus,  45  Cal.  262; 
Preston  v.  Sonora  Lodge,  39  Cal.  116; 
Hopkins  v.  Forrester,  39  Conn  351, 
North  Star  Iron  Works  Co.  v.  Strong, 
33  Minn,  i;  33  Minn.  384;  Barber  v. 
Reynolds,  44  Cal.  520;  Irish  v.  Harvey, 
44  Pa.  St.  76;  Jackman  v.  Gloucester, 
143  Mass.  380;  Charnley  v.  Honig,  74 
Wis.  163. 

The  omission,  from  the  body  of  a 
mechanics'  claim,  of  the  initial  letter  of 
the  middle  name  of  the  owner  is  imma- 
terial. Knabb's  Appeal,  to  Pa.  St. 
186. 

In  a  petition  to  enforce  a  mechanics' 
lien,  the  Christian  name  of  the  respon- 
dent was  James,  but  the  certificate  sta- 
ted it  as  "John,"  with  a  line  drawn 
across  the  three  last  letters.  Held,  that 
the  fact  that  the  name  was  erroneously 
recorded  as  John  did  not  prevent  an  en- 
forcement of  the  lien.  Getchell  v. 
Moran,  124  Mass.  404. 

Where  the  clerk  declined  to  docket  an 


order  of  court,  continuing  a  mechanics' 
lien,  on  account  of  a  clerical  mistake  in 
it  and  the  agent  of  the  lienor  took  the 
order  away  aud  failed  to  return  it, 
held  that  the  lien  expired  notwithstand- 
ing the  order.  Barton  v.  Herman,  8 
Abb.  (N.  Y.)  Pr.,  N.  S.399. 

A  mechanics'  Hen  cannot  be  main- 
tained if  the  person  claiming  the  lien, 
knowing  the  name  of  the  owner  of  the 
estate,  misstates  it  in  the  certificate. 
Kelley  v.  Laws,  109  Mass.  395;  Wood 
V.  Wrede,  46  Cal.  637. 

3.  Whitenack  v.  Noe,  11  N.  J.  Eq. 
321;  Dennis  v.  Smith,  38  Minn.  494. 

4.  Allen  v.  Frumet  Min.  etc.  Co.,  73 
Mo.  688.  See  McPherson  v.  Walton,  42 
N.  J.  Eq.  282;  Johnson  v.  Barnes  & 
Morrison  Building  Co.,  23  Mo.  App. 
546;  Harmon  v.  San  Francisco  etc.  R. 
Co.  (Cal.),  22  Pac.  Rep.  407. 

A  mechanics'  lien  is  not  defeated  by 
his  including  in  his  statement,  as  a  part 
of  his  claim  for  labor  and  materials  "  in 
building  and  erecting  a  house,"  items 
of  charge  for  labor  and  materials  in 
building  a  fence  and  other  structures 
which  were  included  in  the  same  bar- 
gain, provided  he  honestly  supposed 
he,had  a  lien  therefor,  and  a  right  to 
claim  it  in  that  manner.  Hubbard  v. 
Brown,  S  Allen  (Mass.)  590. 

Such  lien  may  be  enforced,  irre- 
spective of  the  state  of  accounts  between 
the  contractor  and  owner,  or  the  amount 
due  upon  such  contract.  In  such  cases 
the  lien  is  limited  to  the  reasonable 
value  of  the  labor  or  materials  furnished. 
Laird  v.  Moonan,  32  Minn.  358. 

Under  the  statutes  of  Missouri,  the 
right  of  a  lien  holder  does  not  depend 
upon  the  question  of  his  good  faith  in 
the  statement  of  his  demand,  nor  is  it 
avoided    or  devested  by  reason   of  the 
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4.  Description. — The  lien  account  is  sufficient  as  to  ''the  descrip- 
tion of  the  premises  sought  to  be  subjected  to  the  hen,  if  it  is  so 
specific  and  definite  as  to"  enable  one  familiar  with  the  locality 
to    identify   them.^     Certainty,  to  a  common  intent,  is  all  that  is 


sum  claimed  being  excessive.  Heamann 
V.  Porter,  35  Mo.  137. 

Where  plaintiff,  a  subcontractor,  filed 
a  statement  and  claim  for  a  mechanics' 
lien,  and  blended  in  his  statement  his 
account  for  moneys  received  and  dis- 
bursed for  his  immediate  employer  with 
his  account  for  labor  performed  by  him, 
and  then  claimed  a  lien  for  the  general 
balance,  which  was  much  greater  than 
the  balance  actually  due  hira  for  labor, 
and  these  facts  were  apparent  upon  the 
face  of  his  statement;  held,  in  an  action 
to  establish  the  lien,  that  a  demurrer 
was  properly  sustained  thereto,  because 
the  statement  and  claim  filed  was  not  a 
"  just  and  true  statement  "  as  required 
by  the  statute  (Laws  of  1S76,  ch.  100, 
§  6)  and  did  not  entitle  the  plaintiff  to 
a  lien.  Stubbs  v.  Clarinda  etc.  R.  Co., 
65  Iowa  513. 

1.  Caldwell  v.  Ashbury,  29  Ind.  451; 
Bedsole  v.  Peters,  79  Ala.  133;  Mont- 
gomery Iron  Works  v.  Dorman, 
78  Ala.  718;  Bradish  v.  James,  83  Mo. 
313;  De  Witt  V.  Smith,  63  Mo.  263; 
Brown  V.  Wright,  25  Mo.  App.  54; 
White  Lake  Lumber  Co.  v.  Russell,  22 
Neb.  126;  Lyon  v.  Logan,  68  Tex.  521; 
Brundage  v,  Phillips,  3  Grant  (Pa.)  313; 
Brown  x<.  La  Crosse  etc.  Co.,  16  Wis. 
555;  Odd  Fellows'  Hall  i'.  Masser,  24 
Pa.  St.  507;  Williams  v.  Porter,  51 
Mo.  441;  Austin  v.  Wohler,  5  111.  App. 
300;  Kelly  V.  Brown,  20  Pa.  St.  446; 
Harker  v.  Conrad,  12  S.  &  R.  (Pa.) 
301;  Buckley  tJ.  Boutellier,  61  111.  293; 
Tibbetts  v.  Moore,  23  Cal.  208;  Parker 
z'.  Bell,  7  Gray  (Mass.)  429;  Knabb's 
Appeal,  10  Pa.'St  186;  Morris  Canal  Co. 
V.  Brockaway  Mfg.  Co.,  14  N.J.  Eq. 
189;  Oster  V.  Robeneau,  46  Mo.  595; 
Tredinnick  v.  Red  Cloud  etc.Min.Co., 
72  Cal.  78;  Shaw  v.  Barnes,  5  Pa.  St. 
18;  s,  c,  47  Am.  Dec.  399;  Titusville 
Iron  Works  I'.  Keystone  Oil  Co.  (Pa.), 
18  Atl.  Rep.  739;  Springer  v.  Keyser, 
6  Whart.  (Pa.)  187;  Hillary  v.  Mole,  i 
W.N.C.(Pa.)23Q;Hemberger7'.Kohler, 

1  W.  N.  C.  (Pa.j  3u;    Shaffer  v.  Hull, 

2  Clark  93;  Hill's  Estate,  2  Clark  96; 
Kennedy?/.  House,  41  Pa.  81.39;  Simp- 
son V.  Murray,  2  Pa.  St.  76;  Washburn 
V.  Russel,  T  Pa.  St.  499;  Ewing  v. 
Barras,  4  W.  &  S.  (Pa.)  467;  Barclay's 
Appeal,  13  Pa.  St.  495. 

Where    the    tuilding    and    improve- 


ments are  described,  in  the  verified  claim 
filed  for  record,  as  "the  recently  erected 
two  story  frame  dwelling  and  improve- 
ments of  the  said  M  C  R,  which  are 
now  occupied  as  a  dwelling  house  by 
hira  and  his  family,"  the  description  is 
sufiicient  as  to  the  dwelling  house,  but 
not  as  to  the  other  improvements.  Tur- 
ner V.  Robbins,  78  Ala.  592. 

In  setting  out  the  situation  and  pe- 
culiarities of  a  building  in  a  mechanic's 
claim,  such  matters  of  description  as 
are  adequate  to  identify  the  building 
are  sufficient.  Mountain  City  etc. 
Assoc.  V.  Kearns,  103  Pa.  St.  403. 

The  mere  fact  of  the  excess  of  one 
acre  in  the  description  will  not  avoid 
the  lien.     Bradish  v.  James,  83  Mo.  313. 

Under  the  mechanics'  lien  law  of 
1876,  a  contract  was  filed  and  recorded, 
and  the  land  against  which  the  lien 
was  claimed  was  described  by  giving 
the  name  of  the  original  grantee  and  of 
a  creek  on  which  the  land  was,  and  for 
particular  description  of  that  portion 
owned  by  the  employer,  reference  was 
made  to  a  deed  convej'ing  the  land  to 
him,  giving  the  book  and  page  of  the 
county  records.  The  location  of  that 
portion  of  the  land  on  which  the  house 
was  built  was  described  as  "the  north 
or  upper  part  of  the  tract."  Held,  that 
both  the  description  of  the  entire  tract 
and  of  that  portion  on  which  the  Hen 
was  claimed  were  sufficient.  Swope  v. 
Stantzenberger,  59  Tex.  387. 

A  description  in  the  claim  oi  the  pro- 
perty as  two  three  story  brick  houses, 
on  tlie  east  side  of  Fifth  street,  between 
Franklin  avenue  and  Morgan  street,  is 
insufficient  to  support  a  lien,  as  it  does 
not  sufficiently  identify  the  subject  of 
the  lien.     Matlack  v.  Lare,  32  Mo.  262. 

Where  a  description  of  real  estate  is 
true  in  every  particular,  and  no  other 
property  answers  to  such  description, 
and  the  property  ma^'  easily  be  found 
by  anyone  who  may  be  acquainted 
with  such  description  and  with  the  facts 
which  exist  and  which  may  easily  be 
ascertained  upon  enquiry;  Ae/</,  that  the 
description  is  sufficient.  Seaton  v. 
Hixon  &  Co.,  35  Kan.  663. 

The  statute,  with  regard  to  a  builder, 
provides  that  the  builder  shall  file  in 
the  office  of  the  town  clerk  a  certificate 
of  his   lien,  which   shall   "describe  the 
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required  in  the  description  of  the  property  on  which  a  mechanics' 
lien  is  claimed.'  If  the  lien  extends  only  to  the  building,  it  is 
not  defeated  by  an  imperfect  description  of  the  land  in  the  notice, 
the  building  being  described  sufficiently.*     Whether  the  descrip- 


preraises."  A  party,  having  a  lien  on 
one  of  three  paper  mills,  which  were 
near  each  other,  and  belonging  to  the 
same  owner,  but  were  independent  and 
susceptible  of  a  separate  description, 
described  the  premises  on  which  the 
lien  was  claimed  as  "two  tracts  of  land 
situated  in  the  town  of  W,  one  bounded 
[etc.]  with  two  paper  mills  thereon, 
and  the  other  bounded  [etc.]  with 
one  paper  mill  thereon,"  and  de- 
scribed the  lien  as  "for  materials  fur- 
nished and  services  rendered  in  the 
erection  and  repairs  of  said  several 
paper  mills."  Held,  that  the  certificate 
was  void,  as  not  containing  a  reasona- 
bly accurate  description  of  the  prem- 
ises within  the  meaning  of  the  statute. 
Rose  V.  Persse  etc.  Paper  Works,  29 
Conn.  20. 

1.  Holland  v.  Garland,  13  Phila.  (Pa.) 
544.  See  Bedsolei'.  Peters,  79  Ala.  133; 
Basshor  IJ.  Kilbourn,  3  MacArthur  (D. 
C.)  273;  Brown  v.  La  Crosse  Gas  Light 
Co.,  16  Wis.  555;  Odd  Fellows'  Hall  v. 
Masser,  24  Pa.  St.  507;  Caldwell  v. 
Ashbury,  29  Ind.  451;  Barrows  v. 
Baughman,  9  Mich.  213;  McCoy  v. 
Quick,  30  Wis.  521;  Knabb's  Appeal,  10 
Pa.  St.  1S6;  Ewing  v.  Barras,  4  W.  & 
S.  (Pa.)  467;  Driesbach  v.  Keller,  2  Pa. 
St.  77;  Richabaugh  v.  Dugan,  7  Pa.  St. 
394;  Ferguson  v.  Vollum,  i  Phila. 
(Pa.)  i8i;  McCUntock  v.  Rush,  63  Pa. 
St.  203.  Compare  Redington  v.  Frye, 
43  Me.  578;  Knox  v.  Starks,  4  Minn. 
20:  Shaw  V.  Barnes,  5  Pa.  St.  18; 
Bank  of  Charleston  v.  Curtis,  18  Conn. 
342;  Kennedy  v.  House,  41  Pa.  St.  39; 
Gault  V.  Demning,  18  Leg.  Int.  (Pa.) 
86;  s.  c,  3  Phila.  (Pa.)  337;  O'Halloran 
V.  Sullivan,  i  Greene  (Iowa)  75;  Hota- 
ling  V.  Cronise,  2  Cal.  60;  Pue  v.  Het- 
zell,  16  Md.  539;  Parker  v.  Bell,  7  Gray 
(Mass.)  429;  Barclay's  Appeal,  13  Pa. 
St.  491;;  Howell  V   Zerbee,  26  Ind.  214. 

A  description  recorded  to  secure  a 
mechanics'  lien,  which  may  apply  to 
various  houses,  is  not  made  certain  by 
describing  the  house  as  the  property  of 
A  B,  who  owns  only  one  of  the  various 
houses,  as  against  an  innocent  purchaser 
who  is  not  shown  to  have  notice  of  this 
latter  fact.  Montrose  f.  Conner,  8  Cal. 
344- 


15  C.  of  L. — 10 


A  mechanics'  lien  is  not  necessarily' 
void  because  it  does  not  accurately 
describe  the  size  of  the  building  against 
which  it  is  filed;  if  there  be  enough  in 
the  description  to  identify  it  with  rea- 
sonable certainty,  it  is  a  sufficient  com- 
pliance with  the  requisitions  of  the 
act.     Kennedy    v.    House,   41    Pa.    St. 

39- 

Under  the  statutory  provisions  de- 
claring and  regulating  the  lien  of  con- 
tractors and  material-men,  and  requir- 
ing the  claimant  to  file  with  the  probate 
judge  "a  just  and  true  account  of  his 
demand,"  and  "a  true  description  of  the 
property  upon  which  the  lien  is  in- 
tended to  apply,  or  so  near  as  to  iden- 
tify the  same"  (Code,  §§  3440-44),  the 
same  certainty  of  description  is  req- 
uisite in  the  claiin  as  in  the  levy 
of  an  execution,  so  that  the  court' 
may  be  informed  what  particular 
land  to  order  sold,  and  the  pur- 
chaser may  be  able  to  locate  it; 
and  the  complaint,  in  an  action 
to  enforce  the  lien,  must  be  equally 
specific  and  definite.  Montgom- 
ery Iron  Works  v.  Dorman,  78  Ala. 
218. 

Where  the  claim  filed  mentioned  the 
county,  ownership  and  village  in  which 
the  property  was  situated,  the  road  on 
which  it  fronted,  the  owners  of  the  ad- 
joining propertj',  the  materials  of  which 
the  building  was  constructed,  the  num- 
ber of  stories,  that  it  had  a  finished 
basement,  etc.,  and  giving  the  correct 
width  in  front,  but  the  depth  incorrectly, 
it  was  held  that  this  was  not  such  a 
misdescription  as  would  avoid  the  lien 
for  uncertainty.  Kennedy  ■^.  House,  41 
Pa.  St.  39. 

2.    Kezartee     -v.    Marks,     15     Oreg. 

529- 

In  Pennsylvania,  it  matters  not 
whether  any,  or  what,  curtilage  is  de- 
scribed in  the  claim  filed,  for  the  law 
provides  for  the  settlement  of  this  as 
part  of  the  proceeding,  according 
to  the  purposes  of  the  building. 
Pretz's  Appeal,  35  Pa.  St.  349;  Mc- 
Donald V.  Lind'all,  3  Rawle  (Pa.) 
493. 

Where  a  claim  is  filed,  under  the  pro- 
visions   of  the  act  of    February   17th, 
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tioh-  of  a  building  in  a  deed  and    a  mechanic's    claim  agree  is  a 
question  for  the  jury.' 

5.  Variance. — A  variance  between  the  lien  claimed  for  materials 
furnished  and  the  notice  to  the  owner  of  the  property  as  to  the 
description  of  the  latter,  if  immaterial  and  not  misleading,  will  be 
disregarded.^ 

6.  How  Construed. — Claims  filed  for  mechanics!  liens  should  be 
construed  with  some  strictness,* 

7.  Averments  as  to  the  Amount  Due. — The  claim  should  con- 
tain a  statement  of  the  amount  due,*  yet  it  need  not  in  terms 
specify  that  the  amount  claimed  is  due  over  and   above  all  just 


1858,  extending  the  mechanics'  lien  law 
in  certain  counties  to  certain  improve- 
ments, engines,  etc.,  put  up  by  tenants 
of  leased  estates  on  lands  of  others,  the 
property  against  which  the  lien  is  given 
must  be  so  accurately  described  that 
when  judgment  is  obtained  on  the  scire 
facias  a  separate  schedule  will  not  be 
required  to  be  annexed  to  the  levari 
facias  for  the  guidance  of  the  sheriff. 
Ely  V.  Wren,  go  Pa.  St.  148. 

1.  Ewing  V.  Barras,  4  W.  &  S.  (Pa.) 
467. 

2.  Henry  v.  Plitt,  84  Mo.  237;  Hil- 
lary T).  Pollock,  13  Pa.  St.  1S6;  West- 
land  V.  Goodman,  47  Conn.  83;  Har- 
rington I'.  DoUman,  64  Ind.  255.  See 
North  V.  La  Flesh,  73  Wis.  520. 

A  mechanics'  lien  was  filed  stating 
the  amount  due  to  be  $3,500.  In  a  suit 
for  a  foreclosure  of  the  lien  it  was 
found  by  the  court  that  the  balance  due 
was  .$733.  It  appeared,  however,  that 
the  sum  found  due  was  a  balance  of  a 
large  account,  amounting  on  the  plain- 
tiff's side  to  over  !ji5,5oo,  and  it  was  found 
that  neither  party  had  kept  accurate  ac- 
counts, and  that  the  plaintiff  filed  his 
lien  under  a  mistake  as  to  the  amount 
due  him,  and  that  there  was  no  evi- 
dence' that  a  fraud  was  intended  or 
that  the  defendants  were  injured.  Held, 
not  to  vitiate  the  lien.  Kiel  f.  Carll,  51 
Conn.  440. 

A  mechanics'  lien  cannot  be  enforced 
against  the  interest  of  anyone  in  an  es- 
tate, upon  which  interest  no  claim  of 
lien  is  made  in  the  notice,  required  to  be 
filed  in  the  town  clerk's  office.  Bliss 
V.  Patten,  5  R.  I.  376. 

3.  Beers  v.  Knapp,  5  Ben.  104. 

Thus  a  claim  for  services  and  mate- 
rials in  the  construction  of  specified 
buildings  would  not  include  eitlier  ma- 
chinery or  fixtures  not  necessarily  con- 
nected with  and  forming  part  of  the 
buildings  themselves.  It  Avould  not  in- 
clude   fences    or  blocks  or  timber    for 


trip  hammers,  or  any  other  frame  work 
or  supports  for  machinery,  which  could 
be  put  in  or  taken  out  without  disturb- 
ing the  buildings.  Beers  v.  Knapp,  5 
Ben.  104. 

4.  Hodmon  I'.  Trammell,  86  Ala.  472; 
Stubbs  V.  Clarinda  etc.  R.  Co.,  62  Iowa 
280;  20  Am.  &  Eng.  R.  Cas.  492;  Valen- 
tine V.  Rawson,  57  Iowa  179.  See  Sex- 
ton V.  Weaver,  141  Mass.  273;  Oilman 
V.  Gard,  29  Ind.  291;  Ricker  t'.  Joy,  72 
Me.  io6;  iVI'Donald  v.  Lindall,3  Rawle 
^Pa.l  492;  Derrickson  v.  Edwards,  29 
N.  J.  L.  46S;  Noll  V.  Swineford,  6  Pa. 
St.  187. 

For  the  purpose  of  enforcing  a  me- 
chanics' lien  for  labor,  a  statement  of 
account  was  filed  embracing  items  of 
sums  due  for  materials  as  well  as  labor, 
and  crediting  a  sum  paid  generally  on 
account  during  the  progress  of  the 
work.  It  was  held  that,  even  if  the 
debt  incurred  for  labor  separately 
might  be  shown  approximately  by  esti- 
mates, the  statement  was  defective  inas- 
much as  no  means  were  offered  of  de- 
termining to  what  part  of  the  debt  the 
payment  should  be  applied,  and  con- 
sequently how  much  remained  due  for 
labor.  DriscoU  v.  Hill,  11  Allen 
(Mass.)  154. 

A  certificate  filed  in  the  town  clerk's 
ofBce,  under  Stat.  1855,  ch.  431,  §§  2,  3, 
claiming  a  lien  for  the  entire  amount 
agreed  to  be  paid  for  the  performance 
of  a  contract  to  do  certain  labor  and 
furnish  certain  materials  in  the  erec- 
tion of  a  building,  and  stating  that  the 
mej;hanic  has  not  completed  the  work 
by  reason  of  proceedings  in  insolvency 
against  the  owner  of  tiie  land,  and  not 
stating  the  proportion  due  for  the  labor 
actually'  performed  and  materials  actu- 
ally used,  is  insufficient  to  support  a  lien 
on  the  building  and  land  under  that 
statute.  Lewin  v.  Whittenton  Mills, 
13  Gr'ay  (Mass.)   100. 

A    statement  for  a  lien,  which   is  at- 
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credits  and  off-sets.^  So  the  account  of  the  materials  furnished 
is  not  objectionable  because  figures  and  not  words  are  used  to  in- 
dicate the  thing  as  well  as  the  amount  furnished,  such  account 
conforming  with  the  usage  prevailing  with  merchants  in  the  lum- 
ber business,  as  in  many  other  departments  of  trade,  to  dispense 
with  words  when  the  figures  indicate  the  meaning  supplied  by 
words.* 

8.  Averments  as  to  Time. — The  statement  for  a  mechanics'  lien 
should  set  forth  the  time  when  the  materials  were  furnished. 
The  simple  statement  that  a  certain  sum  is  due  is  not  sufficient.* 


tached  to  the  petition  as  an  exhibit,  but 
which  was  made  out  and  filed  some 
months  before  the  beginning  of  the  ac- 
tion, and  in  which  it  is  alleged  that 
something  was  due  when  the  statement 
was  made,  cannot  supply  the  place  of 
an  averment  that  something  was  due 
when  the  action  was  begun.  Stubbs  v. 
Clarinda  etc.  R.  Co.,  62  Iowa  280;  20 
Am.  &  Eng.  R.  Cas.  492. 

One  who  furnishes  material  for  sev- 
eral buildings  must  designate  in  his 
claim  the  amount  which  he  claims  to 
be  due  on  each  building;  otherwise  he 
will  be  postponed.  Thomas  v.  James, 
7  W.  &  S.  (Pa.)  381. 

California. — The  requirement  of  Code 
of  Civ.  Proc,  (j  11S8,  that  when  a  claim 
of  lien  is  filed  against  two  or  more 
mining  claims  by  the  same  person,  the 
claimant  must  designate  the  amount 
due  on  each,  does  not  apply  in  the  case 
of  consolidated  locations  worked  as  one 
mine.  Tredinnick  v.  Red  Cloud  etc. 
Min.  Co.,  72  Cal.  48. 

In  Pennsylvania,  a  mechanics'  lien 
filed  for  "construction  and  erection,  al- 
teration of  and  addition  to"  a  building, 
where  the  claim  is  for  alterations,  addi- 
tions and  repairs,  is  not  vitiated  by  the 
words  "erection  and  construction." 
Dickey's  Appeal,  115  Pa.  St.  73.  But 
if  the  statement,  however,  conveys  no 
information  as  to  the  amount  of  mate- 
rials furnished,  or  the  price  charged, 
simply  stating  a  gross  amount  in  pursu- 
ance of  a  contract  with  the  contractor, 
this  is  insufficient  to  support  the  lien. 
Shields  V.  Garrett,  12  Phila.  (Pa.)  458. 

In  Netv  Jersey  the  whole  claim  is 
impaired  "by  claiming  more  than  is  due. 
McPherson  v.  Walton,  42  N.  J.  Eq.  2S2. 

1.  Kezartee  !>.  Marks,  15  Oreg.  52q; 
Blake  v.  Crowley,  44  Hun  (N.  Y.) 
344.  See  B.'Jisett  z).  Bowers  (Tex),  12 
S.  W._  Rep.  22y.  Compare  Lynch  v. 
Cronan,  6  Gray  (Mass.)  531. 

A  lien,  under  St.  1855, 'ch.  431,  for  la- 
bor performed  in  erecting  a  house  upon 
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the  land  of  another,  is  not  dissolved  by 
an  overstatement  of  the  amount  due  for 
such  labor  in  the  certificate  filed  in  the 
town  clerk's  ofiice,  if  such  overstate- 
ment was  not  made  wilfully  and  know- 
ingly. Underwood  v.  Walcott,3  Allen 
(Mass.)  464. 

The  statute  required  a  claimant  to 
place  on  record  "a  true  statement  of  his 
demand,  after  deducting  all  credits  and 
offsets,"  and  he  complied  with  ill  of  its 
provisions  except  that,  instead  ofcred- 
its  and  oflsets,"  he  used  the  words 
"payments  and  oifsets."  Held,  that  the 
latter  form  of  expression  was  substan- 
tially equivalent  to  the  former,  and  was 
sufficient  to  entitle  him  to  the  protec- 
tion of  the  statute.  1870,  Preston  v. 
Sonora  Lodge,  39  Cal.  116. 

2.  Henry  v.  Plitt,  84  Mo.  237. 

3.  Valentine -z'.  Rawson,  57  Iowa  179; 
Sandra!  v.  Ford,  55  Iowa  461;  Hooper 
V.  Flood,  54  Cal.  218;  Cook  v.  Vreeland, 
21  111.  430. 

A  claim  consisting  of  various  items  is 
defective  if  it  have  but  one  date;  the 
time  when  each  item  was  furnished 
must  be  stated.  Witman  v.  Walker,  9 
W.  &  S.  (Pa.)  183;  Egbert  t'.  Gallagher, 
Dist.  Court  Phila.,  nth  March,  1848, 
MS.  And  see  Reneker  v.  Hill,  3  Phila. 
(Pa.)  no. 

Where  a  claim  for  a  lien  on  buildings, 
etc.,  under  the  Pennsylvania  act  of  1836, 
on  account  of  bricks  furnished,  was 
dated  November  7th,  1847,  and  alleged 
that  the  whole  number  was  furnished 
within  six  months  last  past,  and  a  bill  of 
particulars  was  annexed  which  specified 
June  3rd,  1847,  as  the  date  of  the  last 
delivery,  it  was  held,  that  the  time  when 
the  bricks  were  furnished  was  alleged 
with  sufiicient  certainty.  Calhoun  v. 
Mahon,  14  Pa.  St.  (2  Harris)  56. 

Where  materials  are  furnished  under 
an  entire  contract,  a  date  must  be  given, 
so  as  to  show  that  the  claim  was  filed 
within  six  months;  but  it  need  not  be 
proved  precisely  as    laid.     Fourth  Bap- 
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9.  Time  of  Filing  Lien.  —The  time  within  which  a  mechanics'  Hen 
must  be  filed  is  regulated  entirely  by  statute  }  and  one  who 
claims  the  right  given  by  such  a  statute  must  bring  himself  fairly 


tist  Church  v.  Trout,  28  Pa.  St.  153. 
And  see  McCaj's  Appeal,  37  Pa.  St. 
125;  Vandyke  v.  Carson,  i  W.  N.  C. 
(Pa.)  107. 

In  Maryland,  art.  61,  §  19,  of  the 
Code,  requires  the  time  when  the  work 
is  done,  or  materials  furnished,  to  be 
stated  in  the  mechanics'  lien  filed;  but 
if  by  accident  or  mistake,  and  without 
fraud,  the  date  is  erroneously  entered, 
and  the  proof  establishes  the  doing  of 
the  work  or  the  actual  delivery  of  the 
materials  which  are  charged,  and  sup- 
plies the  correct  date,  which  is  within 
the  time  allowing  the  lien  to  be  filed,  the 
error  cannot  be  availed  of  to  defeat  re- 
covery. Treusch  v.  Shryock,  55  Md. 
330. 

New  Jersey. — A  statement  of  a  claim 
for  a  lien  "February  25th,  1857,  J  T 
D  to  E  and  C,  Dr.  To  building  water- 
wheel  flume  and  breast  shaft,  and  fur- 
nishing materials  (except  the  water- 
wheel  shaft),  done  by  special  contract 
for  $^,000,  the  said  E  and  C  to  have  the 
old  wheel,  and  D  to  find  the  new  water- 
wheel  sh?.ft,  $4,000,"  with  credits  de- 
ducted, leaving  balance  due  $1,814.70, 
gives,  with  sufficient  particularity,  the 
time  when  the  work  was  done,  and  is 
otherwise  sufficient.  Edwards  v.  Der- 
rickson,  28  N.  J.  L.  29. 

Pennsylvania. — As  to  time,  it  is  suffi- 
cient under  the  act  of  March  24th,  1849, 
in  mechanics'  liens,  to  set  forth  the 
dates  of  the  commencement  and  con- 
clusion of  the  work,  and  the  aggregate 
price  of  the  work  and  materials. 
Smaltz  V.  Knott,  3  Gr.ant  (Pa.)  227; 
Rehrer  v.  Zeigler,  3  W.  &  S.  (Pa.)  258. 

1.  Stimp.  Am.  Stat.,  §  1968. 

In  Alabama,  the  lien  given  by  statute 
to  contractors,  mechanics  and  material- 
men, for  labor  done  and  materials  fur 
nished  in  the  construction  oi  buildings, 
etc.  (Code,  §§  3440—44),  attaches  from 
the  commencement  of  the  building,  but 
is  inchoate  until  the  claim  is  filed  in  the 
office  of  the  judge  of  probate;  and  if 
the  claim  is  not  so  filed  within  the  time 
prescribed  by  the  statute,  the  lien  is  lost. 
Welch  V.  Porter  &  Co  ,  63  Ala.  225. 

Entire  Contracts. — Lien  under  an  en- 
tire contract  must  be  filed  within  statu- 
tory time  after  completion  of  work, 
and  cannot  be  filed  for  successive  in- 
stalments or  part  performance.  Cox 
V.  Western  Pacific  R.  Co.,  44  Cal.  18. 


Alabama. — A  person  who  furnishes 
materials  for  a  planing  mill, under  aeon- 
tract  with  the  owner  of  the  property,  is 
an  original  contractor  (Code,  ^§3440- 
44),  and  maj'  file  his  claim  of  lien  at  any 
time  within  six  months  after  his  indebt- 
edness has  accrued.  Lane  v.  Jones,  79 
Ala.  156. 

In  Arkansas,  the  account  for  which 
the  lien  is  claimed  must  be  filed  with- 
in ninety  days  from  the  time  the  ma- 
chinery is  placed  upon  the  premises  to 
be  charged  with  the  lien.  White  v. 
Chaffin,  32  Ark.  59.  , 

In  California,  material-mein  furnish- 
ing materials  for  the  construction  of  a 
building,  under  a  contract  with  the 
owner  and  persons  directly  employed 
by  him  to  work  on  the  building,  must 
file  their  claims  within  thirty  days  from 
the  completion  of  the  building.  Sparks 
V.  Butte  Co.  Gravel  Min.  Co.,  55  Cal. 
389;  Dingley  v.  Greene,  54  Cal.  333. 
See  Barrows  v.  Knight,  55  Cal.  155. 

Neither  a  contractor  nor  a  subcon- 
tractor can  from  time  to  time,  as  the 
work  progresses,  file  successive  liens  for 
work  done  on  an  entire  contract.  In 
such  case  but  one  lien  can  be  acquired, 
and  that  must  be  filed  within  the  time 
specified  by  the  statute  after  the  com- 
pletion of  the  work.  Cox  t'.  Western 
Pacific  R.  Co.,  44  Cal.  18;  s.  c,  47  Cal. 
87;  Dingley  v.  Greene,  54  Cal.  335. 

Code  Civil  Proc.  Cal.,  §  1187,  which 
provides  that  the  notice  of  a  claim  for 
a  mechanics'  lien  must  be  filed  within 
thirty  days  after  the  completion  of  the 
improvement,  alteration,  etc.,  does  not 
refer  to  the  operation  of  a  mine,  for 
which  explosives  are  furnished  by  a 
claimant,  as  the  thing  to  he  completed. 
Cal.  Powder  Works  p.  Blue  Tent  Con. 
Hydr.  Gold   Mines  (Cal,),  22  Pac.  Rep. 

391-  ^     ^ 

In  Connecticut,  the  lien  must  be  filed 
within  sixty  days  from  the  commence- 
ment of  the  job.  Shattuck  v.  Beards- 
ley,  46  Conn.  3S6,  387. 

Where  the  statute  requires  the  lien  to 
be  filed  within  sixty  days  after  the 
work  is  completed,  a  certificate  stating 
that  it  is  filed  within  sixty  days  after  the 
work  was  completed,  is  not  necessarily 
insufficient  because  it  also  states  the  date 
of  such  completion,  and  it  appears  that 
more  than  sixty  days  have  since 
elapsed.      In   such   case   the    claimant 
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may  show,  if  he  can,  that  such  date 
was  incorrect,  and  that  a  later  day 
should  have  been  stated,  unless  the  mis- 
take has  prejudiced  the  adverse  party. 
Westland  v.  Goodman,  47  Conn.  S3,  85. 

In  Kansas^  under  Code,  §  632,  the 
statement  if  filed  before  the  building  is 
completed,  is  filed  preinaturely,  and 
will  not  support  lien.  Catlin  v.  Dou- 
glass, 33  Fed.  Rep.  569;  Davis  v.  Bui- 
lard,  32  Kan.  234;  Shellabarger  v. 
Bishop,  14  Kan.  432. 

The  statutory  four  months  within 
which  to  file  statement  for  a  lien  dates 
from  the  time  the  machinery  is  in  fact 
furnished  or  put  up,  and  not  from  the 
time  the  contractor  had  agreed  that  it 
should  be  furnished  or  put  up.  Bashor 
V.  Nordyke  Co.,  25  Kan.  222. 

In  Missouri,  if  the  materials  were 
furnished  under  one  contract,  oi-  on  a 
continuous,  running  account,  the  state- 
ment is  seasonably  filed  within  ninety 
days  from  the  time  when  the  last  were 
delivered.  Heltzell  xk  Chicago  etc.  R. 
Co.,  20  Mo.  App.  435;  Stebti  v.  Stock, 
31  Mo.  4^6. 

If  the  materials  are  furnished  under 
different,  distinct  contracts,  the  lien 
must  be  filed  under  each  contract, 
within  the  time  limited.  Livermore  v. 
Wright,  33  Mo.  31. 

Massachusetts. — On  a  petition  to  en- 
force a  mechanics'  lien,  it  appeared  that 
the  respondent  agreed  to  convey  a  par- 
cel of  land  to  a  person  on  condition 
that  the  latter  should  build  a  house 
upon  the  land  within  a  certain  time. 
This  person  made  a  contract  with  the 
petitioner  to  build  a  cellar  wall  war- 
ranted to  stand.  The  wall  was  com- 
pleted, but  was  afterwards  injured  by  the 
action  of  the  frost,  and  was  repaired  by 
the  petitioner  after  his  emploj'er's  au- 
thority to  bind  the  respondent  had 
ceased.  The  petitioner  filed  his  state- 
ment of  lien  more  than  thirty  days 
after  he  completed  the  wall,  and  within 
thirty  days  after  he  made  the  re- 
pairs, held,  that  if  he  made  the 
repairs  without  the  authority  of  the  re- 
spondent, he  could  not  enforce  his  lien; 
otherwise,  if  he  ac.cd  in  good  faith 
to  fulfil  his  warranty,  at  the  request  of 
the  respondent,  the  latter  having  knowl- 
edge of  the  terms  of  the  contract  under 
which  the  wall  was  built.  Worthen  v. 
Cleaveland,  129  Mass.  570. 

Montana. — Under  Mont,  act  Septem- 
ber 14th,  1S87,  kj  2,  amending  Mont.  Gen. 
Laws,  §  821,  a  lien  for  work  and  labor 
performed  upon  a  mine  continues  for 
forty-five  days  only,  and  accounts  must 


be  filed  within  that  time  with  the  county 
clerk  and  recorder,  in  order  to  enforce 
the  lien.     Alesina  v.  Stock,  8  Mont. 416. 

New  York  City. — A  lien  by  one  fur- 
nishing materials  for  the  erection,  etc., 
of  a  building  in  the  city  of  New  York, 
must  be  filed  witidn  thirty  days  after 
the  materials  are  furnished,  not  thirty 
days  after  the  completion  of  the  build- 
ing. Gates  V.  Buddensieck,  56  How 
(N.  Y.)  Pr.  198;  6  Abb.  (N.  Y.)  N. 
Cas.  367. 

In  Pcn7isylvania,  where  a  person 
furnishes  materials  in  pursuance  of  a 
contract,  it  is  sufficient  if  he  files  his 
claim  within  six  months  from  the  last 
act  done  in  the  execution  of  it.  Bart- 
lett  V.  Kingan,  ig  Pa.  (7  Harris)  341; 
Russell  V.  Bell,  44  Pa.  St.  (S  Wright) 
47;  Bolton's  Appeal,  3  Grant  (Pa.)  204; 
Ramsey's  Appeal,  2  Watts  (Pa.)  228; 
s.  c,  27  Am.  Dec.  301;  Yearsley  v. 
Flanigen,  22  Pa.  St.  489;  Hudnit  v. 
Roberts,  10  Phila.  (Pa.)   535. 

A  claim  for  a  mechanics'  lien  must 
state  that  the  work  was  done  and  the 
materials  furnished  within  six  months 
from  the  entry  of  the  claim,  but  dates 
must  be  given,  either  on  the  face  of  the 
claim,  or  by  reference,  by  which  the 
allegation  can  be  substantiated.  If  the 
work  is  done  under  one  entire  contract, 
one  date  ov\y  need  be  stated  and  the 
evidence  must  show  that  the  date  of 
actual  completion  was  within  the  six 
months;  and  if  that  be  proved,  it  is  im- 
material whether  the  date  alleged  and 
the  date  pro"\'ed  be  the  same.  Fourth 
Baptist  Church  v.  Trout,  28  Pa.  St.  153. 

Where  work  is  done  upon  several 
houses,  under  an  entire  contract,  work 
done  upon  one  will  not  keep  alive  the 
lien  as  to  the  others,  upon  which  none 
has  been  done  within  six  months.  Wil- 
son V.  Forder,  30  Pa.  St.  129;  Full  -'. 
Austin,  I  W.  N.  C.  (Pa.)  457;  Mc- 
Curdy   V.    Keenan,    i  W.   N.    C.    (Pa.) 

52.3-    " 

Texas.— Rev.  St.  Tex.,  art.  3165 
(Sayles,  Laws  1885),  requiring  every 
person,  in  order  to  obtain  the  benefit  of 
the  mechanics'  lien  law,  to  file  an  item- 
ized statement  of  his  claim  with  the 
county  clerk  within  thirty  days.  This 
law  is  sufficiently  complied  with  where 
a  material-man.  delivers  such  a  state- 
ment to  the  clerk  on  the  thirtieth  day 
after  such  indebtedness  accrues,  but  the 
clerk  does  not  record  it  until  the  next 
day.  Bassett  v.  Bowers  (Tex.),  12  S. 
W.  Rep.  22g.  See  Huck  v.  Ga3'lord, 
50  Tex.  57S;  Cameron  v.  Marshall,  65 
Tex.  7. 


149 


Filing  Statement 


MECHANICS'  LIENS. 


of  Claim. 


within  its  terms. ^  The  lien  must  be  properly  filed  of  record  with- 
in the  time  stipulated  by  statute  in  order  to  be  valid.*  Under  a 
statute  providing  that  the  "time  within  which  an  act  is  to  be 
done  shall  be  computed  by  excluding  the  first  day  and  including 
the  last ;  if  the  last  day  be  Sunday,  it  shall  be  excluded," — where 
the  four  months  prescribed  by  the  mechanics'  lien  law,  after  the 
indebtedness  accrues,  expires  on  Sunday,  the  lien  is  insufificient 
unless  filed  on  the  Saturday  preceding.*  The,  time  cannot,  as 
against  a  subsequent  mortgagee,  be  extended  by  agreement  be- 
tween the  owner  of  the  land  and  the  material-man.'* 

The  claim  of  a  mechanic  to  perpetuate  a  lien  may  be  filed  after 
a  judicial  sale  of  the  premises,  if  in  time.^ 

10.  When  Time  of  Filing  Lien  Begins  to  Run. — The  time  allowed 


1.  Conroy  v.  Perry,  26  Kan.  472; 
Conway  v.  Ci-ook,  66  Md.  290;  Kruse 
V.  Thompson,  26  Minn.  424;  Davis  v. 
Livingston,  29  Cal.  2S3;  Walker  v. 
Hauss-Higo,  i  Cal.  183,  185;  Bottomly  v. 
Grace  Church,  2  Cal.  90,  91;  Shacliel- 
ford  V.  Beck,  80  Va.  573,  syS;  Jessup  v. 
Atlantic  etc.  R.  Co.,  3  Woods  (U.  S.) 
441;  Hooper  v.  Flood,  54  Cal.  218.  See 
Spruhen  t;.  Stout,  52  Wis.  517. 

A  statement  for  a  mechanics'  lien 
filed  four  months  before  the  completion 
of  the  building  or  improvement  is  not 
filed  within  the  time  prescribed  by  stat- 
ute, and  is  not  sufficient  to  create 
a  lien.  Convoy  z\  Perry,  26  Kan. 
472. 

Cumming's  lien  was  filed  on  October 
22nd,  1884;  complainant's  on  October 
25th,  and  Cartwright's  on  November 
13th.  Each  of  these  claimants  issued 
a  summons  on  his  lien,  but  onl3-  Cart- 
wright  endorsed  thereon  the  date  of 
issuing  the  summons,  as  required  by 
the  statute.  He  d,  that  this  omission  of 
the  other  claimants  avoided  their  liejis. 
Currier    v.  Gumming,     40    N.    J.    Eq. 

Where  a  material-man  has  filed  his 
claim  in  a  manner  not  authorized  by 
law,  he  may  file  another  in  a  legal  form, 
the  first  being  a  nullity.  Chambers  v. 
Yarnall,  15  Pa.  St.  265. 

Delivery  of  Materials  at  Different 
Dates. — The  lumber  furnished  by  plain- 
tiff^ for  the  erection  of  defendants'  build- 
ing was  delivered  in  five  parcels  of 
nearly  equal  value — one  on  the  12th, 
one  on  the  14th,  one  on  the  17th,  one 
on  the  20th,  and  one  on  the  28th  days 
of  September,  and  the  sworn  statement 
for  lien  was  filed  for  record  on  the  25th 
day  of  November  of  the  same  year. 
Held,  that  the  same  constituted  but  one 
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delivery,  and  that  the  lien  was  filed  in 
due  time  to  cover  the  whole.  Ballovv 
V.  Black,  17  Neb.  389. 

Under  Rev.  St.  Tex.,  art.  3165.  pro- 
viding that  in  order  to  secure  a  me- 
chanics' lien  the  person  claiming  it  must 
record  his  contract  within  six  months 
after  the  debt  becomes  due;  and  article 
3166,  providing  for  the  recording  of  "a 
sworn  account"  when  there  is  no  writ- 
ten contract — the  recording  of  a  note 
from  the  owner  of  a  house,  which  re- 
cites that  it  is  '  in  settlement  lor  account 
for  lumber,"  is  not  a  sufficient  compli 
ance  with  the  statute  to  preserve  the 
lien.  Lyon  v.  Elser  (Tex.),  12  S.  W. 
Rep.  177'. 

Death  of  Owner  — No  lien  arises  from 
filing  the  claim  after  the  death  of  the 
owner  of  the  property.  Brovsn  v. 
Zeiss,  9  Dalv   (N.  Y.)  240. 

2.  State  V.  Mexican  Gulf  R.  Co.,  5 
La.  An.  333;  Delaware  R.  Construc- 
tion Co.  V.  Davenport  etc.  R.  Co.,  46 
Iowa  406;  Bear  v.  Burlington  etc  R. 
Co.,  48  Iowa  619;  Boston  t'.  Chesapeake 
etc.  R.  Co.,  76  Va.  180;  12  Am.  &  Eng. 
R.  Cas.  263;  Arkansas  Cent.  R.  Co.  v. 
McKay,  30  Ark.  682;  Lounsbury  v. 
Iowa  etc.  R.  Co.,  49  Iowa  255;  Lyon  v. 
New  York  etc.  R.  Co.,  127  Mass.  loi; 
Welch  V.  Porter  &  Co.,  63  Ala.  225; 
Mulloy  V.    Lawrence,  31    Mo.  1:83. 

Question  for  tlie  Jury. — "That  the 
contract  was  made  on  the  i6th  of  April, 
1841,  and  the  work  done  between  said 
i6th  and  29th  August,  1842,"  is  suffi- 
cient, it  being  a  question  for  the  jury 
whether  it  is  filed  within  six  months 
after  completion.  Driesbach  v.  Keller, 
2  Pa.  St.  77. 

3.  Patrick  v.  Faulke,  45  Mo.  312. 

4.  Brown  v.  Moore,  26  111.  421. 

5.  Burt  V.  Kurtz,  5  Rawle  (Pa.)  246. 
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for  filing  a  claim  usually  begins  to  run  when  the  materials  are  f ui"- 
nished  and  the  work  is  completed. ^  After  a  contract  for  work  is 
substantially  performed  there  must  be  no  unnecessary  or  un- 
reasonable delay  in  fully  completing  the  work  to  be  done,  and 
any  work  done  after  such  delay  will  not  be  considered  in  fixing 
the  time  allowed  for  recording  the  lien.?  When  additional  work 
is  done,  at  the  request  of  the  owner  to  make  it  satisfactory,  the 
time  required  therefor  extends  the  time  for  filing  the  lien.^  If 
the  materials  are  furnished  under  an  entire  contract,  to  be  paid 
for  in  a  gross  sum,  when  all  should  be  delivered,  and  they  are 
supplied  in  portions  at  successive  times,  they  cannot  be  deemed 
to  have  been  furnished  so  as  to  set  the  time  running  for  filing  the 
lien  until  all  are  delivered.'* 

11.  Expiration  of  Time  for  Filing  Lien. — An  improvident  payment 
by  the  owner  to  the  contractor,  before  the  time  within  which  liens 
may  be  filed,  will  of  course  be  no  defence  against  a  lien.  But 
where  the  owner  has  taken  all  proper  steps  to  protect  himself,  and 
the  house  is  completed  within  the  contract  time,  and  openly  ac- 
cepted, as  completed,  from  the  contractor,  by  the  owner  and  archi- 
tect— this  is  a  matter  of  which  the  subcontractors  are  bound  to 
take  notice ;  and  if  they  delay   filing  their  lien  claims  beyond  a 


1.  White  V.  Chaffin,  32  Ark.  59; 
Sparks  V.  Butte  Co.  Gravel  Min.  Co., 
55  Cal.  389;  Dingle^'  v.  Greene,  54  Cal. 
333;  Cox  V.  Western  Pacific  R.  Co.,  44 
Cal.  18;  5.  c,  47  Cal.  87;  Davis  v.  Bill- 
iard, 32  Kan.  234;  Conroy  v.  Perr}',  26 
Kan.  473;  Catlin  v.  Douglass,  33  Fed. 
Rep.  569;  Bashor  v.  Nordyke  &  Har- 
mon Co.,  25  Kan.  222;  Keltzell  v.  Chi- 
cago etc.  R.  Co.,  20  Mo.  App.  435; 
Stebed  7'.  Stock,  31  Mo.  456;  Worthen 
V.  Cleaveland,  129  Mass.  570;  Bartlett 
V.  Kingan,  19  Pa.  St.  341;  Catlin  v. 
Douglass,  33  Fed.  Rep.  569. 

Where  the  contract  to  build  a  house 
is  really  incomplete,  vi'here  the  work  is 
prosecuted  from  time  to  time  as  mate- 
rials may  be  provided,  or  as  the  pro- 
gress of  other  work  may  require,  the 
mechanic  is  not  required  to  file  his  lien 
within  six  months  of  the  termination  of 
each  detached  piece  of  work,  but  within 
six  months  of  the  completion  of  the 
"whole  work.  Squires  v.  Fithian,  27 
Mo.  134. 

Where  the  written  contract,  under 
which  work  is  done  or  materials  are 
furnished  at  a  stipulated  price,  provides 
that  such  price  shall  "be  payable,  when 
the  job  is  completed,  in  satisfactory  six 
months'  paper,  interest  added,"  the  four 
months,  within  which  Isgal  process  is 
to  be  commenced;  under  the  4th  sec- 
tion of  "the    Mechanics'  lien   law,"  be- 


gins to  run  from  the  maturity  of  the 
six  months'  paper  provided  for  by  the 
contract  as  the  time  of  pa^'ment  under 
the  same,  and  not  from  the  completion 
of  the  job.  Wheeler  v.  Schroeder,  4 
R.  I.  383. 

Where  materials  are  furni&hed  under 
an  entire  contract,  it  is  sufficient  that 
a  claim  be  filed  within  six  months  from 
the  consum.mation  of  the  contract. 
Fourth  Baptist  Church  v.  Trout,  28  Pa. 
St.  153;  Bolton's  Appeal,  3  Grant  (Pa.) 
204;  Geiss  V.  Rapp,  14  Leg.  Int. 
(Pa.)  116;  Hill's  Estate,  2  Clark  (Pa.) 
96. 

2.  Flint  V.  Ra3'mond,  41  Conn.  510. 
Under  a  contract  to  build  a  dwelling 

house,  the  petitioners  had  finished  it  on 
the  7th  of  April,  with  the  exception  of 
a  few  hours'  work  embraced,  in  the  con- 
tract, which  was  not  done  until  the 
27th  of  the  following  September,  no 
reason  being  shown  for  tlie  delay.  Held, 
that  the  oixty  days  allowed  them  by 
the  statute  for  filing  their  lien  was  to 
be  reckoned  from  the  7th  of  April,  and 
not  from  the  27th  of  September.  San- 
ford  V.  Frost,  41  Conn.  617. 

3.  Mclntyre  v.  Trautner,  63  Cal. 
429;  St.  Louis  Nat.  Stock  Yards  f. 
O'Reilly,  85  III.  ,i;46.  See  Harmon's 
Appeal,  124  Pa.  St.  624. 

4.  Haden  v.  Buddensiek,  6  Daly  (N. 
1  •/  o- 
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time  to  be  counted  from  the  date  at  which  the  house  was  com- 
pleted, and  was  openly  accepted  and  delivered  as  completed,  ac- 
cording to  the,  contract  terms,  the  property  of  the  owner,  who  has 
in  good  faith  paid  the  contractor  in  full  according  to  the  terms  of 
his  contract,  at  the  expiration  of  the  time  within  which  liens  can 
be  filed,  counting  from  the  completion  of  the  house,  should  be 
relieved  from  liability.^  So  a  contractor's  lien  may  be  lost  by 
failing  to  file  lien  within  the  time  prescribed  by  statute,  unless 
excuse  for  the  delay  is  satisfactorily  shown.** 

12.  When  Not  Required. — If,  after  contracts  are  made  by  an 
owner  with  parties  who  are  to  furnish  materials  for  or  to  do  work 
upon  a  building,  and  they  have  commenced  to  perform  their  con- 
tracts, the  erection  of  the  building  is  stopped  by  the  owner,  so 
that  it  is  not  completed,  the  lien  in  favor  of  the  workmen  and  for 
the  parties  furnishing  material,  for  compensation  and  for  work 
done  and  materials  furnished,  is  existing  and  valid  without  their 
filing  their  claims  within  the  time  prescribed  by  statute,  or 
though  they  do  not  file  them,  and  these  liens  will  have  priority 
over  any  liens  upon  the  building  created  after  work  was  com- 
menced under  such  contracts.* 

13.  Filing  Lien  Against  Railroad, — A  mechanics'  lien  against  a 
railroad  must  be  filed  against  the  whole  road  as  an  entirety  and 
not  merely  against  the  section  upon  which  the  work  has  been 
done.^  The  lien  must  be  filed  once  for  all  on  an  entire  contract, 
successive  liens  cannot  be  filed  from  time  to  time  as  the  work 
progresses.^ 

14.  Filing  Lien  Against  Leasehold  Interest. — A  lien,   filed,  must 

1.  Scott    ?'.   Cook,    8   Mo.  App.  193;  3.  Merchants'    etc.     Saving  Bank    v. 
Andrews    v.    Burdick,    62    Iowa     714;  Dashiell,  25  Gratt.  (Va.)  616. 
Winter  v.  Hudson,  54  Iowa  336;   Stew-  4.  Cox  v.  Western  Pacific  R.  Co.,  44 
art    V.  Wright,    52    Iowa  335;   Flint  v.  Cal,  18;  Knapp  T'.  St.  Louis  etc.  R.  Co., 
Raymond,  41  Conn.  510,  514.  74  Mo.  374;  7  Am.  &  Eng.  R.  Cas.  394; 

A  contract  for  building  a  house  was  Ireland  v.  Atchison  etc.  R.  Co.,  79  Mo. 
fulfiled  November  15th,  except  setting  572;  Cranston  v.  Union  Trust  Co., 
up  a  pump  and  a  well  curb,  and  plaster-  75  Mo.  29;  11  Am.  &  Eng.  R.  Cas.  638. 
ing  around  the  mantelpiece  which  were  Under  the  act  of  Marcli  21st,  1873, 
not  done  till  February'  27th,  the  delay  embodied  in  sections  3200  103216,  in- 
being  by  request  of  the  owner.  Held,  elusive,  of  the  Revised  Statutes  of  1879, 
that  as  against  him  the  date  when  the  a  lien  for  labor  and  materials  cannot  be 
work  was  completed  was  February  enforced  against  that  portion  or  section 
27th.     Cole  V.  Uhe,  46  Conn.  296,  298.  of  a    railroad  only  for  which  they  were 

A  mechanics'  lien  by   a   subcontrac-  furnished.      The    lien    is    against    the 

tor  cannot  be  filed  when  the  onl^'   items  whole    road,    and    the  whole   must    be 

charged  as  furnished  within  six  months  sold.     It   is   otherwise,   however,  as   to 

are   soapstone   hearths,   to    suppl}'    the  the     rolling  stock    and  other    movable 

place    of    defective    hearths   previously  property.   While  all  of  these  are  subject 

furnished,  and    a   small  portable    stove  to  the  lien,  only  so  much  of  them  need 

which  is  not  part  of  the  building.    Wo-  be  sold  as  may  be    necessary   to  satisfy 

man's   Homoeopathic  Assoc,    v.  Harri-  the  judgment.     Knapp  v.  St.  Louis  etc. 

son,  120  Pa.  St.  28.  R.  Co.,  74  Mo.  374;  7  Am.    &    Eng.  R. 

2.  Sanford    v.    Frost,   41   Conn.  617,  Cas.  394. 

618;  Flint  V.  Raymond,  41  Conn.  510,  5.  Cox  v.  Western  Pacific  Co.,  44 
514.  Cal.  18. 

152 


Filing  Statement 


MECHANICS  LIENS. 


of  Claim. 


be  specially  against  the  leasehold  interest ;  it  is  error  to  name  the 
owners  of  the  fee.^  And  it  can  only  be  filed  against  the  specific 
improvement.^ 

15.  Lien  Under  Verbal  Contract. — When  an  account  is  filed 
under  the  statute  to  secure  a  mechanics'  lien  under  a  verbal  con- 
tract, if  it  states  that  the  work  was  done  at  the  request  and  with 
the  approval  of  the  party  to  be  charged,  it  is  a  sufficient  com- 
pliance with  the  statute.* 

16.  Joint  Lien. — A  joint  lien  may  be  filed  against  several  adjoin- 
ing buildings  owned  by  the  same  person,  which  may  be  enforced 
in  a  single  proceeding.*  But  a  joint  lien  cannot  be  filed  against 
adjoining  houses  owned  by  different  persons.^  Where  materials 
are  furnished  indiscriminately  for  several  houses  under  an  entire 
contract,  the  material-man  may  file  separate  claims,  and  apportion 
the  amount  on  each  house.'*  A  joint  and  apportioned  claim  should 
be  filed  where  materials  for  several  adjoining  buildings  are  fur- 
nished under  one  joint  contract.' 

17.  Extra  "Work. — Items  for  extra  work  ma}-  be  included  if  the 
contract  stipulated  for  extra  work.®  Where  the  later  item.s  of  a 
mechanics'  account  for  which  he  claims  a  lien  are  for  other  \\  ork, 
as,  for  instance,  where  the  building  is  completed  and  afterwards 
some  further  thing  to  be  done  is  determined  on,  the  furnishing  of 


1.  Carey  v.  Winstersteen,  6o  Pa.  St. 
395;  St.  Clair  Coal  Co.  v.  Martz,  75 
Pa.  St.  384;  Esterlv's  Appeal,  54  Pa. 
St.  IQ2.- 

2.  St.  Clair  Coal  Co.  v.  Martz,  75 
Pa.  St.  384;  Esterlj's  Appeal,  54  Pa. 
St.  192.  And  see  Mapes  v,  Garfield, 
21  Pitts.  L.  J.  132. 

3.  Pool  V.  Wedemeyer  &  Schulte,  56 
Tex.  287. 

4.  Moran  v.  Chase,  52  N.  Y.  346. 
See  James  v.  Hamilton,  42  111.  308;  Mc- 
Grew  z',  McCartv,  78  Ind.  496;  Stewart 
■V.  JI'Quaide,  48  Pa.  St.  195;  Wilson  v. 
Forder,  30  Pa.  St.  129;  Peckt'..Standart, 
I  111.  App.  228;  Dewing  v.  Wilbraham, 
etc.  Soc.  13  Gray  (Mass.)  414;  Moore  v. 
Forest  Mansion  Hotel  Co.,  3  W.  N.  C. 
(Pa.)  289;  McKelleget  v.  Eckhard,  4 
Alo.  App.  5S9;  Pennock  v.  Hoover,  5 
R.awle  (Pa.)  291;  Donaho  w.  Scott,  12 
Pa.  St.  45.- 

A  joint  lien  may  be  filed  fiDr  materials 
furnished  for  the  erection  of  a  new 
building  and  the  repair  of  an  old  one. 
Authorities  cited  in  Griel's  Appeal 
(Pa.),  9  Atl.  Rep.  861. 

A  ioint  claim  cannot  be  filed  against 
two  or  more  separate  blocks  of  build- 
ings, situate  on  different  streets.  Cham- 
bers V.  Yarnell,  15  Pa.  St.  265.  Camp- 
bell V.  Furness,  i  Phila.  (Pa.)  372. 

A    joint   lien   against    three   distinct 


blocks  of  buildings,  separated  by  streets, 
is  void  upon  its  I'ace.  Goepn  '•.  Gar- 
tiser,  35  Pa.  St.  130;  o.  c,  3  Phila.  (Pa.) 
335. 

5.  Gorgas  v.  Douglas,  6  S.  &  R.  (Pa.) 
i;i2;  Kerbaugh  v.  Henderson,  3  Phila. 
(Pa.)  17. 

6.  Millett  V.  Allen,  3  W.  X.  C.  (Pa.) 
374;  Rush  V.  Bank,  2  W.  X.  C.  (Pa.) 
263. 

7.  Liebelt  v.  King,  21  Pitts.  L,  J. 
(Pa.)  144.  See  Armbrust  f.  Gallov.-ay , 
2  W.  X.  C.  (Pa.)  5S5. 

Vv'here  a  claim  is  filed  against  several 
buildings,  within  the  same  curtilage,  in- 
tended to  be  occupied  together,  an  ap- 
portionment is  unnecessary.  Lauman's 
Appeal,  8  Pa.  St.  473. 

8.  Pullis  V.  Hoffman,  28  Mo.  App. 
666;  Rush  v.  Able,  90  Pa.  St.  1^3;  AIul- 
rey  v.  Barrow,  11  Allen  (Mass.)  1^2. 

Extra  work  and  materials  done  and 
furnished  by  a  contractor,  during  the 
performance  of  his  agreement,  maj-  be 
included  in  and  constitute  a  part  of  his 
claim,  if  the  claim  be  filed  in  compli- 
ance with  the  terms  of  the  statute. 
Though  outside  the  contract  thev  are 
so  closely'  connected  with  it  that  tliey 
have  always  been  included,  in  filing 
tlie  claim,  with  those  done  and  fur- 
nished under  the  contract.  Rush  v. 
Able,  go  Pa.  St.  153. 
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such  items  cannot  extend  the  time  for  fihng  the  account  so  as  to 
preserve  the  hen.^ 

18.  Verification  of  Claim. — The  statutes  in  some  States  require 
the  claim  to  be  verified.^  The  verification  of  the  demand  con- 
templated by  statute  providing  a  lien  in  favor  of  mechanics,  etc., 
is  the  oath  or  affirmation  of  the  claimant,  or  of  some  other  person 
having   knowledge  of   the  facts,  taken  before  an  officer  of   this 


1.  Frankoviz  t>.  Smith,  34  Minn.  403. 
Where   work  done  under  a  contract 

is  substantially  finished  and  accepted 
more  than  six  months  before  filling  a 
mechanics'  lien,  if  extra  work  is  there- 
after done  under  an  agreement  with  the 
owner  that  it  should  be  done  as  a  sub- 
stitute for  work  which  was  to  be  done 
under  the  original  contract,  and  no  ad- 
ditional compensation  was  to  be  allowed 
therefor,  the  time  of  the  lien  will  be  ex- 
tended. McKelvey  ti.  Jarvis,  87  Pa.  St. 
414. 

2.  Meriman  v.  Bartlett,  34  Minn.  524; 
Klogh  V.  Main,  50  N.  Y.  Super.  Ct.  183; 
Grey  v.  Vorhis,  15  N.  Y.  Supreme  Ct. 
612;  Meyer  v.  Berlandi,  39  Abb.  L.J.  9; 
Gibbs  V.  Peck,  77  Pa.  St.  86;  Snyder  v. 
Crothers,  31  Leg.  Int.  404.  Lompafe 
Pope  V.  Graham,  44  Tex.  ig6. 

One  who  seeks  to  enforce  a  me- 
chanics' lien  for  material  furnished  is 
required  by  statute  to  file  an  affidavit  of 
the  amount  due  within  thirty  days  after 
furnishing  the  material,  and  also  proof 
of  service  of  notice  of  the  lien.  If  he 
does  not,  it  is  provided  that  the  lien 
shall  cease  as  to  all  persons  e.xcept  the 
owner  of  the  premises.  It  is  further 
provided  that  the  lien  shall  not  continue 
more  than  sixty  days  after  the  filing 
of  the  ajfidavit  of  amount  due,  unless 
proceedings  to  enforce  the  lien  have  been 
begun.  Held,  that  if  no  affidavit  is  filed 
at  all.  the  lien  will  be  lost  after  ninety 
days  have  passed  since  the  material  was 
supplied.  Comstock  v.  McEvoy,  52 
Mich.  324. 

Defective  Affidavit — An  affidavit  is 
fatally  defective  in  failing  to  state  de- 
fendants ownership  at  the  time  the  ma- 
terials were  furnished,  or  the  contract 
for  furnishing  them  was  made.  An 
averment  that  .the  building  is  upon  a 
lot  owned  by  defendant  is  not  sufficient. 
Morrison  v.  Philippi,  35  Minn.  192; 
Rugg  V.  Hoover,  28  Minn.  404. 

In  Hays  v.  Mercier,  22  Neb.  656,  it 
\vas  held  that  an  affidavit  may  be  suffi- 
cient to  support  the  proceeding,  even 
though  it  lacks  a  formal  and  technical 
averment  as  to  the  ownership  of  the 
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land,  while  the  peBtition  requires  this, 
it  is  not  indispensable  in  the  affidavit. 

The  signature  of  a  claimant  under  the 
mechanics'  lien  law  of  Missouri,  ap- 
pended to  his  statement,  and  the  certifi- 
cate of  the  clerk  of  the  court,  that  he 
made  oath  to  the  accompanying  affi- 
davit, is  a  substantial  compliance 
with  the  statute,  although  the  claimant 
fail  to  sign  the  affidavit.  And  if  ob- 
jection is  oftered  to  the  reading  of  the 
lien  in  evidence  at  the  trial  on  account 
of  the  absence  of  such  signature,  the 
clerk  should  be  allowed  to  amend  his 
jurat  in  this  respect.  Laswell  v.  Pres- 
byterian Church,  46  Mo. '279. 

Where,  after  a  subcontractor  fur- 
nished material,  and  before  the  filing-of 
the  claim  for  a  lien,  the  owner  of  the 
premises  conveys  thein,  the  fact  that 
the  affidavit  by  the  subcontractor  for  a 
lien,  states  that  the  contractor,  to  whom 
the  material  was  turni.shed,  was  the 
agent  of  the  grantee  instead  of  the 
grantor,  will  not  invalidate  the  lien. 
Lax  V.  Peterson  (Minn.),  44  N.  W. 
Rep.  3. 

Oatli  Administered  ty  Magistrate. — It 
is  no  objection  to  the  validity  of  a  cer- 
tificate of  account,  ofiered  in  evidence 
at  the  trial  of  a  petition  to"  enforce  a 
mechanics'  lien,  that  the  oath  to  the 
certificate  was  administered  by  a  magis- 
trate who  was  at  the  time  the  attorney 
of  the  petitioner.  McDonald  v.  Willis, 
143  Mass.  452. 

County  Recorders. — A  mechanics'  lien 
claim  may  be  verified  before  county  re- 
corders. Arrington  v.  Wutenburg,  12 
Nev.  99. 

Sufficiency  of  Verification! — Verifica- 
tion stating  that  claim  "is  true"  is  suffi- 
cient without  adding  words  "of  his  own 
knowledge."  Arata  v.  Tellurium  Gold 
&  Silver  Min.  Co.,  65  Cal.  340. 

A  verification  that  the  statements 
therein  contained  were  true  to  the  best 
of  the  affiants  information  and  belief  is 
insufficient.  Childs  v.  Bostwick,  65 
How,  (N.  Y.)  Pr.  146. 

A  statement  designated  the  claimant 
as  the  "Chicago  Lumber  Company," 
54 
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State  authorized  by  law  to  take  and  certify  oaths.^  Where  the 
statute  prescribes  no  form  of  verification,  if  the  claim  is  signed  by 
the  party  and  verified  by  his  oath,  this  is  sufficient.* 

An  affidavit  to  foreclose  a  laborer's  lien  must  show  affirmatively 
that  the  contract  of  labor  tias  been  completed.^ 

19.  Alteration  of  Recorded  Claim. — The  record  of  a  mechanics' 
claim  cannot  be  amended  by  an  alteration  in  the  description  of 
the  premises,  as  to  affect  a  bona  fide  purchaser,  without  notice.* 

XVni.  Complaint  and  Petition. — Proceedings  to  enforce  a 
mechanics'  lien  are  commenced  by  making  out  a  complaint  or 
petition  with  a  summons  to  the  owner  or  other  party  named 
therein  to  appear  and  defend.^ 

1.  Requisites  Generally. — The  complaint  should  contain  some 
description  of  the  property  to  be  charged,^  and  it  must  clearly 


and  the  verification  was  signed  "Jos.  M. 
Eck,  Manager,  claimant,"  and  the  bill 
of  items  which  formed  a  part  of  the 
statement,  made  by  claimant,  desig- 
nated Eck  as  manager.  Held,  that  the 
signing  and  verification  of  the  statement 
was  not  so  defective  as  to  defeat  the 
lien.  Chicago  Lumber  Co.  v.  Osborn, 
40  Kan.  168. 

1.  Chandler  n.   Hanna,  73   Ala.  390. 

2.  Kezartee  v.  Marks,  15  Oreg.  529. 
See  Floj-d  v.  Chess-Carley  Co.,  76 
Ga.  752. 

An  affidavit  to  a  mechanics'  lien 
statement  of  a  firm,  which  is  signed  by 
the  firm  name  and  is  sworn  to  by  a 
certain  person  who  states  that  he  is  a 
member  of  the  firm,  is  sufficient.  Sharon 
Town  Co.  v.  Morris,  39  Kan.  377. 

3.  McDonald  v.  Night,  63  Ga.  161. 

4.  Armstrong  v.  Hallowell,  35  Pa. 
St,  4S5. 

The  lien  claim  filed  under  the  me- 
chanics' lien  law  cannot  be  amended  by 
adding  another  claimant.  Vreeland  v. 
Boyle, .37  N.J.  L.  346. 

5.  Spafford  V.  Huse,  9  Allen  (Mass.) 
575.  See  Rice  &  Floyd  v.  Simpson,  30 
Kan.  28. 

In  California,  suit  is  not  commenced 
until  the  issuing  of  the  summons. 
Green   v.  Jackson   Water  Co.,  10  Cal. 

VIS- 

Under  the  act  of  1861,  suit  is  prop- 
erly brought  on  a  mechanics'  lien,  when 
the  petition  is  filed  and  notice  is  issued 
by  the  clerk  of  the  court,  and  no  com- 
plaint and  summons  are  necessary. 
Van  Winkle  v.  Stow,  23  Cal.  457. 

In  Georgia,  the  mere  filing  of  a  dec- 
laration in  office,  unless  followed  by 
proper  service  upon  the  defendant,  is 
not  the  commencement  of  suit.    Cherry 


V.  North  and  South  R.  Co.,  65  Ga. 
633;   s.  c,   II   Am.  &  Eng.  R.  Cas.  636. 

in  Illinois,  the  filing  of  the  petition  is 
the  institution  of  the  suit.  Bennett  v. 
Wilmington  Star  Mining  Co.,  119 
111.  9. 

In  Massachusetts,  the  service  of  a 
writ  is  not  the  commencement  of  a  suit, 
but  the  suit  is  commenced  when  the 
writ  is  made  except  in  cases  in  which  it 
is  otherwise  provided  by  statute.  Spaf- 
ford V.  Huse,  9  Allen  (Mass.)  575,  576; 
Worthen  v.  Cleaveland,  129  Mass.  570, 

57^- 

In  Ne-w  Jersey,  the  summons  must 
be  served  in  order  that  judgment  may 
be  rendered.  Mutual  Ben.  Life  Ins. 
Co.  V.  Rowand,  26  N.  J.  Eq.  389. 

In  Neiv  Vork,  the  service  of  the  no- 
tice is  the  beginning  of  a  suit,  which 
may  proceed  though  the  owner  does 
not  appear.  Brown  v.  Wood,  2  Hilton 
(N.  Y.)  579. 

In  South  Carolina,  when  a  petition 
to  enforce  a  mechanics'  lien  is  filed,  the 
action  is  commenced;  and  if  filed  within 
the  time  limited,  the  proceedings  can- 
not be  dismissed  upon  the  ground  that 
it  was  not  commenced  in  time,  even 
though  the  summons  only  was  served. 
Oliver  f.  Fowler,  22  S.  Car.  534. 

6.  Shaw  v'.  Allen,  24  Wis.  56:;;  Duffy 
V.  McManus,  3  E.  D.  Smith'(N.  Y.') 
657;  s.  c,  4  Abb.  (N.  Y.)  Pr.  432.  See 
Tredinnick  z>.  Red  Cloud  etc.  Min.  Co., 
72  Cal.  78;  Dickson  v.  Corbett,  ii  Nev. 
277;  Munger  v.  Green,  20  Ind.  38;  Hol- 
land V.  McCarty,  24  Mo.  App.  82;  Peck 
V.  Bridwell,  10  Mo.  App.  524;  Shaw  v. 
Barnes,  5  Pa.  St.  18;  Quackenbush  v. 
Carson,  21  111.  99;  Bristow  v.  Evans, 
124  Mass.  548,  552;  Morrison  v.  Hen- 
derson (Pa.),  46  Phila.  Leg.  Int.  327. 
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pray  a  lien  upon  the  premises.^  It  should  contain,  where  the 
materials  furnished  or  labor  performed  are,  on  account  of  the 
owner,  an  allegation  that  such  person  has  an  interest  in  the  prop- 
erty to  be  charged,*  that  he  directed  the  improvements  to  be 
made,  and  that  the  value  of  the  premises  was  increased.^  It 
should  state,  independently  of  the  petition,  all  the  facts  necessary 
to  show  a  cause  of  action,  even  though  the  petition  is  annexed, 
and  is  declared  to  be  "  made  part  and  parcel "  of  such  complaint.* 
And  it  should  also  aver  facts  showing  the  statutory  right  on  the 


If  there  is  a  want  of  common  cer- 
tainty in  a  description  of  a  lot  of  land 
by  the  number  thereof  in  a  petition  for 
a  mechanics'  lien,  it  is  incumbent  upon 
the  defendant  to  show  wherein  the  de- 
fect or  vincertainty  consists.  O'Hal- 
loran  f.  Sullivan,,  i  Iowa  (Greene)  75. 

A  statement  that  the  building  was 
situated  on  block  109,  in  the  town  of  C, 
was  held  insutficient.  McCarty  v.  Van 
Etten,  4  Minn.  461. 

1.  McCarty  v.  Van  Etten,  4  Minn. 
461. 

2.  Shaw  V.  Allen,  24  Wis.  563;  Por- 
ter V.  Tooke,  35  Mo.  107:  Wilcox  v. 
Keith,  3  Oreg.  372;  Hawley  v.  Hender- 
son, 34  Miss.  261. 

In  order  to  enforce  a  mechanics'  lien, 
under  the  provision  of  the  statute  spe- 
cially applicable  to  St.  Louis  county,  the 
petition  must  show  that  the  contract 
was  made  with  someone  having  an  es- 
tate or  interest  in  the  land,  and  also  who 
was  the  owner  of  the  land  on  which  the 
building  was  erected.  Porter  v.  Tooke, 
35  Mo.'io7 

If  another  person  than  the  owner  be 
joined  as  a  defendant,  the  complaint 
must  show  what  interest  he  has  in  the 
premises.  Jenks  v.  Brown,  66  N.  Y. 
629. 

3.  Ross.  V.  Simon,  8  N.  Y.  Supp.  2. 

4.  Shaw  V.  Allen,  24  Wis.  563;  Helt- 
zell  V.  Langford,  33  Mo.  396;  Mason  v. 
Heyward,  5  Minn.  74;  Loomis  v.  Fry, 
gi  Pa.  St.  396;  Fay  v.  Adams,  8  Mo. 
App.  566;  Dearie  v.  Martm,  78  Pa.  St. 
55;  Loyd  V.  Hibbs,  81  Pa.  St.  306;  Wil- 
son V.  Schuck,  5  111.  App.  572;  Kinney 
V.  Sherman,  28  111,  520. 

A  complaint  to  enforce  a  material- 
man's lien  must  allege  the  performance 
of  all  the  acts  necessary  under  the  stat- 
ute to  secure  the  lien.  Chaiiin  v.  Mc- 
Fadden,  41  Ark.  42. 

In  an  action,  under  the  statute  for  se- 
curing liens  upon  property  for  work  or 
materials  furnished,  each  count  must 
aver  not  only  that  a  sum  of  money  is 
due,  but  that  the  debt  was  created  hy 


the  performance  of  labor  upon,  or  for 
materials  furnished  to  the  building, 
also,  that  the  claim  was  filed  within  the 
time  limited  by  statute,  and  it  should 
also  contain  a  description  of  the  build- 
ing, and  of  the  premises  on  which  it 
stands,  and  without  these  requisites  it) 
each  count  a  general  judgment,  and  as- 
sessment of  damages  and  costs  upon 
the  declaratioH  for  want  of  a  plea,  is 
bad.     Dewey  v.  Fifield,  2  Wis.  73. 

In  a  petition  for  a  lien,  under  the  act 
of  March  3rd,  1855,  the  quantity  of  the 
land,  and  whether  within  the  limits  of 
any  city,  town  or  village  plat  should  be 
stated.  McCarty  v.  Van  Etten,  4 
Minn.  461. 

A  complaint  to  enforce  a  mechanics' 
lien  alleged  that  the  defendant's  hus- 
band and  wife,  were  indebted  to  the 
plaintift'  for  work  and  materials  fur- 
nished, as  shown  by  a  bill  of  particu- 
lars, in  erecting  a  house  on  real  estate 
belonging  to  the  wife.  Held^X\\dX  the 
averments  of  the  coinplaint  were  not 
sufficient  to  charge  the  wife,  but  that 
all  the  particulars  necessary-  to  show 
the  liability  of  the  wife  should  have 
been  expressly  averred.  Black  v.  Rog- 
ers, 36  Ind.  420. 

Where  a  subsequent  purchaser  at  a 
sherifts'  sale  is  made  a  partj'  defendant 
to  answer  to  his  interests,  the  complaint 
need  not  show  a  cause  of  action  against 
him,  as  it  is  his  dutj',  if  he  would  pror 
tect  his  title,  to  set  up  affirmatively; 
nor  can  he  demur  to  the  complaint  on 
the  groivnd  that  it  stated  no  cause  of  ac- 
tion against  the  alleged  owner  of  the 
real  estate.  Woolen  v.  Wishmier,  70 
Ind.  109.  ' 

Real  Estate  of  Married  Woman. — In  a 
complaint  to  enforce  a  mechanics'  lien 
against  the  real  estate  of  a  married 
woman  for  improvements  by  the  repair 
of  old,  or  the  construction  of  new, 
buildings  thereon,  it  is  not  necessary  to 
allege  therein,  that  such  improvements 
are  necessary  and  proper  for  the  full 
and  complete  enjoyment  thereof.     Vail 
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part  of  the  claimant  to  create  a  lien.^  A  party  seeking  to  enforce 
a  lien  under  the  statute  relating  to  mechanics'  liens  must,  by  his 
pleading,  bring  himself  strictly  within  its  terms,  and  show  his 
right  to  the  lien  as  against  those  made  defendants.**  The  petition 
should  aver  that  the  time  for  delivery,  performance  and  payment 
are  within  the  several  periods  named  by  the  statute,  and  these 
averments  must  be  proved,  so  that  the  court  may  know  that  the 
conditions  required  by  the  statute  have  been  complied  with.*  A 
demand  of  payment  of  the  exact  sum  due,  and  refusal  to  pay, 
must  also  be  averred.*  The  complaint  should  show  that  its  ob- 
ject is  to  enforce  the  lien.^  The  petition  need  not  be  sworn  to, 
and  may  be  signed  in  the  name  of  the  petitioner  by  his  attorney.® 
So  in  an  action  by  a  subcontractor  against  the  owner  of  real 
estate  on  which  a  contractor  has  erected  a  building  for  the  owner 
to  recover  for  materials  furnished  by  the  subcontractor  to  the  con- 
tractor for  such  building,  the  complaint  need  not  set  out  a  copy 
of  the  notice  by  the  subcontractor  to  the  owner,  as  such  notice  is 
not  the  foundation  of  the  action.''' 

It  is  not  necessary  that  a  petition  to  enforce  a  mechanics'  lien 
should  pray  for  an  execution  against  the  property  on  A\hich  the 
lien  had  attached.  If  the  account  filed  with  the  pleadings  and 
the  one  filed  with  the  claim  for  a  lien  correspond,  it  sufficiently 
appears  that  the  suit  is  for  the  purpose  of  enforcing  the  lien.** 


V.  Meyer, 71  Ind.  160,  overruling'L.ind- 
ley  V.  Cross,  31  Ind.  106. 

1.  Conkrigiit  v.  Thompson,  i  E.  D. 
Smith  (N,  y.)  661;  Foster  v.  Poillon, 
2  E.  D.  Smith  (N.  Y.)  556;  Fay  v. 
Adams,  8  Mo.  App.  c;66;  Duffy  v.  Mc- 
Maines,  3  E.  D.  Smith  (N.  Y.)  657;  ». 
c,  4  Abb.  Pr.  (N.  Y.)  432. 

The  complaint  must  show  the  statu- 
tory proceedings  to  create  a  lien,  as 
well  as  the  performance  of  the  labor,  or 
the  furnishing  of  the  materials.  Foster 
V.  Poillon,  2  E.  D.  Smith  (N.  Y.)  556; 
s.  c,  I  Abb.  Pr.  (N.  Y.)  321. 

2.  Crowl  V.  Nagle,  86  111.  437;  Dean 
V.  Wheeler,  2  Wis.  224;  Phillips  v. 
Stone,  25  111.  77;  Montag  v.  L3'nn,  25 
111.  169;  Scott  V.  Keeling,  25  111.  3i;8; 
Ely  V.  Wren,  90  Pa.  St.  148;  Gould  v. 
Garrison,  48  111.  258. 

Where  a  complaint  to  foreclose  me- 
chanics' lien  failed  to  show  that  they 
were  filed  within  six  months  before  the 
commencement  of  the  action;  held, 
that  the  omission  was  one  which  should 
be  taken  advantage  of  by  demurrer, 
and  that  after  issue  joined  and  decision 
rendered  on  the  merits,  the  pleading 
would  be  upheld  by  everj'  legal  intend- 
ment. Skj'rme  v.  Occidental  Mill  & 
Mining  Co.,  8  Nev.  219. 
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3.  Cook  1'.  Vreeland,  21  111.  431;  Ep- 
ley  V.  Scherer,  5  Colo.  536;  Stein  v. 
Schultz,  23  111.  646. 

A  petition,  filed  under  the  Mississippi 
act  of  1840,  to  enforce  a  mechanics'  lien, 
alleged  that  the  claiin  was  one  entitled 
to  the  privileges  conferred  by  the  act, 
and,  on  the  plea  o{ non-assumpsit,  there 
was  a  verdict  in  general  terms,  "we  of 
the  jury  find  for  the  plaintiff."  Held, 
that  it  must  be  presumed  that  the  alle- 
gations of  the  petition  were  established 
by  proof.  Richardson  v.  Warwick,  8 
Miss.  131. 

4.  Sheely  Z'.  Funderbunk,  47  Ga.  287; 
Brantley  v.  Raybon,  61  Ga.  211;  Walls 
x>.  Rutherford,  60  Ga.  439;  Anderson  v. 
Beard,  54  Ga.  137,  138;  Gilbert  v.  Mar- 
shall, 56  Ga.  148. 

5.  Foster  v.  Poillon,  i  Abb.  Pr.  (N. 
Y.)  321. 

6.  Brown  v.  La  Crosse  City  Gas 
Light  etc.  Co.,  16  Wis.  555. 

Sufficient  Signing. — A  petition  for  a 
mechanics'  lien  in  favor  of  two  part- 
ners, if  signed  by  one  of  the  partners, 
is  sufEcientl3-  signed.  White  v.  Dump- 
ke,  45  Wis.  454. 

7.  Irwin  v.  Crawfordsville,  58  Ind. 
492. 

8.  Johnson   v.  McHenrj',  27  Mo.  264. 


Complaint  and  Petition.       MECHANICS   LIENS.      Averments  of  Contract. 

2.  Averments  as  to  Ownership. — In  a  proceeding  to  enforce  a 
mechanics'  lien  under  the  statute,  the  complaint  should  show 
that  the  contract  was  made  with  an  owner  or  his  agent. ^  The 
complaint  of  a  subcontractor  must  show  that  the  contracting 
owner  had  some  interest  in  the  property,  at  the  time  of  filing  the 
notice.  If  it  is  defective  in  this,  a  motion  to  dismiss  must  pre- 
vail.^ 

3.  Averments  of  Contract. — A  petition  to  enforce  a  mechanics' 
lien  must  allege  a  contract  with  the  owner,*  and  in  some  States 
it  must  contain  a  brief  statement  of  the  contract  upon  which  it  is 
founded  ;  that  is,  it  must  show  what  the  contract  was.* 


1.  Wilcox  V.  Keith,  3  Oreg.  372;  Car- 
man V.  Scribner,  3  Houst.  (Del.)  554; 
Maltert'.  Falcon  Min.  Co.,  18  Nev.209; 
Reindollar  v.  Flickinger,  59  Md.  469; 
Hooper  v.  Flood,  54  Cal.  218;  Hawley 
V.  Henderson,  34  Miss.  261;  Ayres  w. 
Revere,  25  N.  J.  I^.  474;  Tomlinson  v. 
Degraw,  26  N.  J.  L.  73;  Thomas  w.  In- 
dustrial University,  71  III.  310;  Red- 
man V.  Williamson,  2  Iowa  488;  Simp- 
son V.  Dalrymple,  11  Cush.  (Mass.) 
308;  Quackenbush  v.  Carson,  21  111.  99; 
Burkitt  V.  Harper,  79  N.  Y.  273;  Flin 
V.  Davis,  2  Wyoming  118;  Clark  v. 
Raymond,  27  Mich.  456. 

An  allegation  in  the  complaint,  that 
in  his  claim  filed  under  the  mechanics' 
lien  law,  the  plaintift'  described  the 
premises  as  those  purchased  and  occu- 
pied by  M,  is  not  a  sufficient  averment 
of  the  ownership  of  M,  because  it  is  not 
an  averment  that  the  plaintiff  has 
stated  in  his  claim  that  M  owned  the 
property  and  does  not  aver  who  owned 
the  premises  at  the  commencement  of 
the   action.     Hicks  v.   Murray,  43  Cal. 

Where  A  is  both  builder  and  owner, 
and  the  summons  is  against  him  only 
as  builder,  it  may  be  amended  before  or 
after  pleading  to  the  declaration,  but  an 
appearance  and  pleas  appropriate  to 
the  owner  waive  the  objection.  Cornell 
V.  Matthews,  27  N.J.  L.  522. 

Where  there  is  neither  allegation  nor 
proof  that  the  defendant  is  the  ownei-  of 
the  building,  the  claimant  cannot  re- 
cover; but  where  the  defendant  in  the 
marine  or  justices'  court  goes  to  trial 
and  to  judgment  without  raising  any 
objection  on  this  ground,  the  judgment 
will  not  be  reversed  for  the  want  of  such 
proof.  Dixon  v.  La  Farge,  i  E.  D. 
Smith  (N.  Y.)  722. 

Where  in  an  action  to  enforce  a  me- 
chanics' lien,  the  petition  failed  to  show 
that  defendant  was  the  owner  of  the 
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land,  held,  that  the  personal  judg- 
ment was  valid  but  a  judgment  against 
the  land  erroneous.  Flin  v.  Davis,  2 
Wyoming  iiS. 

Where  a  petition  to  enforce  a  me- 
chanics' lien  states  that  the  labor  was 
performed  for  one  who  was  the  equita- 
ble owner  of  the  lot,  though  the  legal 
title  was  in  another,  and  both  are  made 
defendants,  and  the  court,  after  hearing 
evidence  as  to  the  title,  renders  judg- 
ment against  the  party  for  whom  the 
labor  was  performed,  and  orders  that  in 
default  of  payment  thereof  by  him  or 
the  owner  of  the  legal  title,  a  special 
execution  issue  against  the  land,  and 
that  the  same  be  sold,  the  purchaser  at 
the  sale  under  such  execution  will  ac- 
quire the  legal  title.  Lewis  v.  Rose, 
82  111.  574. 

Property  of  Married  Woman. — Where 
the  owner  of  the  building,  a  feme  sole, 
intermarries  before  the  completion  of  the 
work,  the  complaint  to  enforce  a  lien 
on  it,  need  not  allege  that  it  is  her  sepa- 
rate property.  Caldwell  v.  Asbury,  29 
Ind.  451. 

2.  Bailey  v.  Johnson,  i  Daly  (N.  Y.) 
61;  Shaw  V.  Allen,  24  Wis.  563;  Law- 
ton  V.  Case,  73  Ind.  60;  Thomas  v.  In- 
dustrial University,  71  111.  310. 

3.  Parker  v.  Savage  Placer  Min.  Co., 
60  Cal.  348;  Walker  -v.  Paine,  2  E.  D. 
Smith  (N.  Y.)  662;  Miller  v.  Bedford, 
86  Pa.  St.  4154;  Quinn  v.  New  York,  2 
E.  D.  Smith '(N.  Y.,  558;  Broderick  v. 
Poillon,  2  E.  D.  Smith  (N.  Y.)  554; 
Pendleburg  v.  Meade,  i  E.  D.  Smitii 
(N.  Y.)  728;  Dixon  v.  La  Farge,    i   E. 

D.  Smith  (N.  Y.)  722;  Gay  v.  Brciwn.i 

E.  D.  Smith  (N.  Y.)  725;  De  Ronde 
V.  Olmstead,  47  How.  Pr.  (N.  Y.)  175. 

4.  Simpson  v.  Dalrymple,  11  Cush. 
(Mass.)  308;  Logan  v.  Attix,  7  Iowa 
77;  Gogin  V.  Walsh,  124  Mass.  516; 
Logan  V.  Dunlap,  4  111.  188;  Summer- 
man  V.  Knowles,  33  N.  J.  L.  202;  Cook 


Complaint  and  Petition.     MECHANICS'   LIENS. 


Description. 


Petitioners  for  the  benefit  of  a  mechanics'  lien  must  show,  in 
their  pleading,  a  time  within  which  the  contract  was  to  be  per- 
formed by  the  agreement,  and  the  time  when  the  money  was  to 
be  paid  ;  and  on  the  hearing  these  allegations  must  be  proved.^ 
If  a  petition  to  establish  a  mechanics'  lien  declares  on  a  quantum 
meruit,  and  the  proof  shows  a  written  contract,  this  is  not  fatal 
to  the  lien,  where  the  price  charged  is  not  in  excess  of  the  con- 
tract price,  and  where  the  work  and  materials  are  shown  to  have 
been  put  into  the  building  and  to  have  been  worth  the  price 
charged.* 

The  complaint  of  a  subcontractor  who  seeks  to  enforce  a 
mechanics'  lien  for  labor  or  materials,  should  show  that  his  own 
contract  with  the  contractor  was  made  in  conformity  with  the 
terms  of  the  contractor's  contract  wath  the  owner.  Where  it 
fails  to  show  this  the  plaintiff  will  be  required,  on  motion,  to 
make  his  complaint   more  definite  and  certain   in   this  respect.* 

The  objection  that  a  patition  to  enforce  a  mechanics'  lien  does 
not  fully  set  out  the  agreement  of  the  mechanic  with  the  owner 
of  the  building,  must  be  taken  by  demurrer.* 

4.  Description. — The  land  should  be  described  with  such   cer- 


V.  Heald,  21  111.  425;  McClurken  x<. 
Logan,  23  III.  79;  Barker  v.  Winter,  15 
Md.  i;  McDaniel  v.  Weaver,  14  Ind. 
517;  Parker  v.  Savage  Placer  Alin.  Co., 
61  Cal.  348;  Phillips  v.  Gilbert,  2  Mac 
Arthur  (D.  C.)  415.  Compare  Pike  v. 
§cott,  60  N.  H.  469;  O'Brien  v.  Logan, 
9  Pa.  St.  97. 

Waiving  all  question  as  to  the  com- 
petency of  a  wife  to  charge,  by  contract, 
her  real  estate  with  a  mechanics'  lien, 
for  work  done  under  a  contract  with 
her  husband,  a  petition,  seeking  to 
charge  such  real  estate  with  such  lien, 
which  does  not  aver  that  the  work  was 
done,  or  the  materials  were  furnished, 
under  a  contract  with  the  wife,  is  bad 
on  general  demurrer.  Spinning  v, 
Blackburn,  13  Ohio  St.  131. 

Where  a  party  prays  a  mechanics' 
lien,  but  his -petition  therefor  does  not 
set  out  the  contract  under  which  the 
materials  were  furnished  and  the  work 
and  labor  performed  and  no  bill  of  par- 
ticulars is  attached  thereto,  it  is  defect- 
ive and  the  lien  should  not  be  estab- 
lished.    Logan  V.  Attix,  7  Iowa  77. 

It  is  not  sufficient  to  set  out  a  note 
and  aver  that  the  note  was  given  for 
work  done  on  the  defendant's  mill  or 
other  building.  Logan  v.  Dunlap,  4 
111.  18S;  Mullen  V.  Smith,  3  111.  543. 

In  a  suit  brought  under  section  3  of 
the  mechanics'  lien  law  of  New  Jersev 
against  the  defendant,  as  owner  of  a 
building,  to  recover  a  debt  due  for  ma- 


terials furnished  to  the  contractor  by 
the  plaintiff,  and  used  in  the  erection  of 
the  building,  the  declaration  must  aver 
that  the  contract  for  the  erection  of  the 
building  was  in  writing,  and  the  same, 
or  a  duplicate  thereof,  was  filled  in  the 
clerk's  office  of  the  county  in  which  the 
building  is  situate.  Summerman  v. 
Knowles,  33  N.  J.  L.  202. 

1.  Rowley  v.  James,  31  111.  298;  Mc- 
Clurken V.  Logan,  23  111.  79;  Burkhart 
V.  Reisig,  24  111.  529. 

If  no  tin.e  was  specified  by  the 
parties,  an  agreement  to  pay  upon 
corjipletion  is  implied;  in  "which  case 
the  petition  should  allege  an  agreement 
to  pay  upon  completion,  and  not  an 
agreement  to  pay  within  a  reasonable 
time  thereafter.  Burkhart  v.  Reisig,  24 
111.  529. 

In  a  proceeding  to  enforce  a  me- 
chanics' lien,  the  petition  alleged  that 
the  work  was  to  be  paid  for  when  fully 
completed,  but  the  proof  was  that  it 
was  to  be  paid  for  by  a  certain  date. 
Held,  that  the  contract  as  alleged  be- 
ing different  from  the  contract  proved, 
the  complainants  could  not  recover. 
Bush  V.  Connelly,  33  111.  447. 

2.  Judd  V.  Duncan.  9  Mo.  App.  417. 
See   Rogers   f.  Powell,  i  111.  App.  631. 

3.  Broderick  v-.  Boyle,  i  Abb.  Pr. 
(N.  Y.)  319;  QLiin  V.  McOliflf,  i  Abb. 
Pr.  (N.  Y.)  322. 

4.  Goulding  v.  Smith,  114  Mass. 
487. 
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Complaint  and  Petition.      MECHANICS   LIENS. 


Description. 


tainty  as  would  warrant  a  jury  in  identifying  the  property 
described  as  that  described  in  the  petition. *  The  description  of  the 
premises  must  identify  them  consistently  with  that  in  the  petition- 
er's statement  filed  for  record.**  The  land  described  must  be 
that  upon  which  the  labor  was  performed.  No  lien  can  be  main- 
tained on  the  land  not  included  in  the  petition  though  it  be  con^ 
tiguous  to  the  parcel  described.^  If  it  contains  a  description  of 
more  land  than  will  be  subject  to  the  lien,  the  proceeding  will  not 
be  void,  if  not  done  with  a  fraudulent  intent.* 

Lane  v.  Jones,  79 


1.  Martin  v.  Simmons,  11  Colo.  4.11; 
Bristow  V.  Evans,  124  Mass.  548,  552; 
Quackenbush  v.  Carson,  21  111.  gg. 
See  Shaw  v.  Barnes,  5  Pa.  St.  18;  Peck 
V.  Bridwell,  10  Mo.  App.  524;  Holland 
7).  McCarty,  24  Mo.  App.  82;  Munger 
V.  Green.  20  Ind.  38;  Dickson  v.  Cor- 
bett.  II  Nev.  277;  Russell  v.  Hajden, 
40  Minn.  88;  Tredinnick  v.  Red  Cloud 
etc.  Min.  Co.,  72  Cal.  78;  Duffy  v.  Mc- 
Maniis,  3  E.  D.  Smith  (N.  Y.)  657;  s. 
c,  4  Abb  (N.  Y.)  Pr.  432;  Kennedy  v. 
House  &  Morton,  41  Pa.  St.  39;  Na- 
tional Lumber  Co.  v.  Bowman  (Iowa), 
42  N.  W.  Rep.  557. 

A  petition  to  enforce  a  lien  upon  a 
house  and  land,  alleged  that  ''the  house 
is  situated  on  a  tract  of  twelve  acres 
more  or  less,  included  in"  a  certain 
quarter  section  described  in  the  peti- 
tion, "and  in  that  portion  of  said  quar- 
ter section  known  and  described  as  W 
C's  addition  to  Galena,"  and  the  said 
house  is  known  and  designated  as  "Ar- 
gyle  Cottage,"  in  which  said  W  C  now 
resides.  Held,  that  the  lien  was  too  in- 
definite,andthe  petition  therefofebad  on 
demurrer.     Turney  v.  Saunders,  4  111. 

527- 

A  claim  for  a  lien  on  "several  build- 
ings and  a  certain  oil  refinery"  on  land 
which  is  described  (although  erro- 
neously), but  which  does  not  state  the 
material,  form,  size,  height  or  other 
description  of  the  buildings  sufficiently 
to  identify  them,  is  insuiBcient.  Short 
V.  Ames,  '21  P.  530. 

In  a  petition  under  Stat.  1855,  ch.  431, 
§  I,  a  description  of  a  contract  under 
wiiich  a  mechanigs'  lien  is  claimed  as 
"an  oral  contract  between  the  petition- 
ers on  one  part,  and  J  S,  carpenter  and 
builder  on  the  other  part,"  is  sufficient. 
Parker  f.  Bell,  7  Gray  (Mass.)  429. 

When  the  claim  of  lien  as  filed  for 
record,  and  the  complaint,  each  de- 
scribes with  sufficient-  certaintj'  the  lot 
on  which  is  situated  the  building  or 
erection  sought  to  be  charged,  it  is  no 
objection  that  a  lien  is  also  asserted 
and   claimed   on  "the   wharf  and  water 


privileges  in  front." 
Ala.   156. 

A  description  of  a  house  and  land,  in 
a  petition  to  enforce  a  mechanics'  lien 
thereon,  under  Stat.  1855,  ch.  31,  §  i,  as 
"a  dwelling  house  situated  on  a  piece  of 
land  in  D,  on  a  street  or  lane  leading 
from  E  street  nearly  opposite  C  street, 
and  near  the  house  occupied  by  B,  and 
the  lot  on  which  the  same  stands,  is  the 
same  that  was  conveyed  by  H  to  said 
B  and  A  as  tenants  in  common,"  is 
sufficient.  Parker  v.  Bell,  7  Gray 
(Mass.)  429.  See  Patrick  v.  Smith, 
120  Mass.  510. 

The  notice  of  lien,  by  mistake,  named 
lot  9,  instead  of  lot  11,  in  block  7.  in  a 
town,  but  recited  that  the  lien  claimed 
was  for  lumber  furnished  by  the  plain- 
tiffs to  the  (jontractor,  and  used  bj-  him 
in  building  i'or  the  defendants,  recently, 
a  brick  building  on  the  property  de- 
scribed. The  complaint,  not  otherwise 
challenged,  averred  the  mistake,  that 
the  onlj'  building  ever  built  for  or  owned 
by  the  defendants  in  block  7,  was  on  lot 
II,  and  not  on  lot  9,  and  is  well  known 
and  can  be  identified  by  the  description 
in  the  notice.  Held,  that  the  complaint 
was  good  on  demurrer.  Newcomer  v. 
Hutchings,  g6  Ind.  iig. 

To  entitle  a  contractor  to  a  me- 
chanics' lien,  the  statute  (Wag.  Stat., 
p.  909,  §  5)  requires  him  to  file  "a  true 
description  of  the  propert}',  or  so  near 
as  to  identify  the  same,  upon  which  the 
lien  is  intended  to  appl3'."  To  maintain 
a  lien  on  a  building  situated  on  a  ct  rtain 
acre  of  ground,  fifteen  acres  were  de- 
scribed by  their  exterior  boundary. 
Held,  that  this  was  not  "a  true  descrip- 
tion of  the  property  or  so  near  as  to 
identifj'  the  same"  within  the  statute. 
Ranson  v.  Sheehan,  78  Mo.  668. 

2.  Bristow    -o.   Evans,  124  Mass.  548. 

3.  Foster  v.  Cox,  123  Mass.  45; 
Landers  v.  Dexter,  106  Mass.  531; 
Rathburn  v.  Hayford,  5  Allen  (Mass.) 
406;  Stevens  v.  Lincoln,  114  Mass.  476. 

4.  White  Lake  Lumber  Co.  v.  Rus- 
sell, 22  Neb.  126. 
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5.  Averment  as 
aver  or  show  that 
within  the  time 
Hen.*  Where  th 
shall  be  verified 
close  a  lien  which 
fied,  does  not  stat 

6.  Averments  as 

only  for  material 


to  Notice  and  Filing  Lien. — The  complaint  must 
the  notice  of  intention  to  hold  a  lien  was  filed 
prescribed  by  statute,^  and  also  filing  of  the 
e  lien  law  requires  that  a  notice  to  create  a  lien 
before  filing  a  complaint  in  an  action  to  fore- 
contains  no  averment  that  the  notice  was  veri- 
e  facts  sufficient  to  constitute  a  cause  of  action.* 

to  the  Building. —Where  the  statutes  give  a  lien 
used  in   the  construction   of  the  building,  it  is 


1.  Crawfordsville  o.  Barr,  45  Ind. 
2t;S.  See  Crawfords\'ille  v.  Irwin,  46 
Ind.  438;  Irwin  v.  Crawfordsville,  58 
Ind.  492;  Clark  v.  Brown,  22  Mo.  140; 
Crawford  v.  Crockett,  55  Ind.  220; 
Heitzell  V.  Langiord.  33  Mo.  396;  Dal- 
las L,  &  M.  Co.  V.  Wasco  W.  M.  Co., 
3  Oreg.  ^27;  Bailey  -'.  Johnson,  i  Daly 
(N.  Y.)  61;  Gault  V.  Soldani,  34  Mo. 
150;  Donnelly  v.  Libby,  i  Sweeny  (N. 
Y.)  259;  Moore  v.  Martin,  58  Ga.  411; 
Sens  v.  Trentune,  54  Tex.  21S;  Peck  7'. 
Hensley,  21  Ind.  344;  Shields  ti.  Mor- 
row, 51  Tex.  393;  Horan  v.  Frank,  51 
Tex.  401;  Loonie  v,  Frank,  51  Tex.  406; 
Poole  V.  Sanford,  52  Tex.  621.  Corn- 
fare  Norfolk  etc.  R.  Co.  v.  Howison, 
81  Va.  125. 

Where  a  complaint  to  foreclose  me- 
chanics' liens  failed  to  show  that  they 
were  filed  within  six  months  before  the 
commencement  of  the  action;  held, 
that  the  omission  was  one  which  should 
be  taken  advantage  of  by  demurrer  and 
that  after  issue  joined  and  decision 
rendered  on  the  merits  the  pleading 
"would  be  upheld  by  every  legal  intend- 
ment. Skyrme  1'.,  Occidental  Mill  & 
Min.  Co.,  8  Nev.  219. 

2.  Peck  V.  Hensley,  21  Ind.  344; 
Arkansas  Cent.  R.  Co.  v.  McKa3',  30 
Ark.  682.  Compare  Princeton  v.  Gib- 
hart,  61  Ind.  187. 

In  a  complaint  in  proceedings  to 
foreclose  a  mechanics'  lien,  an  allega- 
tion that  "a  notice  in  conformity  with 
such  "statute  to  create  and  whereby 
there  was  created  a  lien"  in  plaintiif's 
favor,  was  "filed  in  the  office  of  the 
clerk,"  etc.,  "and  thereafter  upon  due 
notice  to  the  defendant  to  appear  herein 
and  account,  etc.,  an  order  was  entered 
authorizing  the  putting  in  of  the  plead- 
ings herein,"  is  sufficient,  in  that  it 
neither  sets  out  the  notice  nor  gives  it 
substance;  the  word  "due"  being  a 
mere  conclusion  of  law  and  not  state- 
ment of  fact.  Kechler  v.  Stunme,  36 
N.  Y.  Superior  Ct.  337. 


3.  Hallagan  v.  Herbert,  2  Daly  (N- 
Y.)  253.   _ 

A  petition  on  a  mechanics' lien  which 
alleges  that,  on  a  certain  day  named, 
the  plaintiff  filed,  etc.,  "a  notice  of  lien 
claimed  on  said  premises  i'or  the  in- 
debtedness aforesaid,  which  notice  was 
duh^  verified,  and  specified  the  amount 
of  the  claim  as  above  stated,  and  speci- 
fied defendant  Smit  as  the  owner  of 
said  premises,  which  were  therein  fully 
described,"  is  not  a  substantial  com- 
pliance with  the  statute,  and  the  defect 
is  not  cured  by  verdict.  Fay  v.  Adams, 
8  Mo.  App.  566. 

If  a  person  has  furnished  labor  and 
materials,  in  the  construction  of  a  house, 
for  an  entire  price,  to  be  paid  on  the  com- 
pletion of  the  contract,  and  has  given  no 
notice  of  his  intention  to  claim  a  lien 
for  the  materials,  and  can  distinctly 
show  what  the  labor  was  worth,  he 
may  enforce  a  lien,  under  the  Pub.  Stat., 
ch.  191,  §  2,  for  the  labor  alone,  limited 
b}'  the  contract  price,  although  a  par- 
tial payment  has  been  made  under  the 
contract.  Casey  v.  Weaver,  141  Mass. 
280. 

In  an  action  to  enforce  a  mechanics' 
lien,  a  complaint  against  husband  and 
wife,  which  sets  out  a  note  given  by  the 
former,  and  a  sufficient  notice  of  inten- 
tion to  hold  a  lien  upon  the  house  and 
lots  as  his  property,  and  avers  that  he 
holds  the  property  by  an  unrecorded 
title-bond,  fraudulently  taken  in  the 
name  of  his  wife,  but  paid  for  by  him, 
and  occupied  by  both,  and  that  she 
stood  bv  and  encouraged  the  building 
of  the  house,  etc.,  is  not  bad  on  de- 
murrer.    Peck  V.  Hensley,  21  Ind.  344. 

In  JVeiv  Tork,  a  complaint  to  fore- 
close under  the  law  of  1851  is  defective 
unless  it  state  that  materials  were  fur- 
nished and  labor  performed  at  or  before 
the  time  of  filing  the  notice  of  lien. 
Jaques  v.  Morris,  2  E.  D.  Smith  (N. 
Y.)  639;  Bradish  v.  James,  S3  Mo.  313; 
Sumerman  v.  Knowles,  33  N.  J.  L.  202. 
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necessary  that  the  complaint .  allege  that  they  were  furnished  for 
the  building  sought  to  be  charged  with  the  lien;'  And  where  the 
claim  is  for  alterations  the  complaint  should  aver  that  the  work 
was  done  in  the  erection  of  the  new  part,  and  not  of  the  whole 
house.^ 

7.  Averments  as  to  the  Amount  Due. — A  complaint  to  enforce  a 
mechanics'  lien  for  labor' and  materials  furnished  to  the  contrac- 
tor must  show  the  amount  due.^  An  averment  that  a  notice  of 
lien  to  a  certain  amount  was  filed  is  not  equivalent  to  an  aver- 
ment that  that  or  any  other  amount  was  due.* 


1.  Crawfordsville  v.  Barr,  45  Ind. 
258;  Stephenson  v.  Ballard,  50  Ind.  176; 
Bottomly  v.  Grace  Church,  2  Cal.  90; 
Hills  V.  Elliott,  16  S.  &  R.  (Pa.)  56; 
Hill  V.  Bishop,  25  111.  349;  Weaver  v. 
Sells,  10  Kan.  4-;8;  Hill  v.  Braden,  54 
Ind.  72;  Talbott  v.  Goddard,  55  Ind. 
496;  Crawfordsville  z>.  Brundage,  57 
Ind.  262;  Crawfordsville  v.  Lockhart, 
58  Ind.  477;  Hill  V.  Ryan,  54  Ind.  118; 
Crawford  v.  Crockett,  55  Ind.  220; 
North  V.  La  Flesh,  73  Wis.  520.  '  Com- 
fare  Morris  Canal  Co.  v.  Rockawaj' 
Mfg.  Co.,  14  N.  J.  Eq.  189;  Hill  v. 
Bishop,  25  111.  349. 

To  enable  a  material-man  to  enforce 
a  lien  upon  a  building  for  materials  fur- 
nished, it  must  be  alleged  and  proved 
not  only  that  the  materials  have  been 
used  in  the  construction  of  the  building, 
but  they  must  have  been,  by  the  express 
terms  of  the  contract,  furnished  for  the 
particular  building  on  which  the  lien  is 
claimed.  Houghton  v.  Blake,  5  Cal. 
240;  Bottomly  v.  Rector  of  Grace 
Church,  ^2  Cal,  90;  Holmes  v.  Richet, 
56  Cal.  307,  308. 

The  petition  must"  show,  not  only 
that  the  materials  were  furnished  to  be 
used  in  the  structure,  but  that  they 
were  actually  used  therein,  or  in  the 
construction  or  erection  thereof.  Pat- 
ent Brick  Co.  v.  Moore,  75  Cal.  205. 

2.  Harman  v.  Cummings,  43  Pa.  St. 

3.  Noll  V.  Swineford,  6  Pa.  St.  187; 
Epley  V.  Scherer,  5  Colo.  536.  See 
Roanoke  Land  etc.  Co.  v.  Karn,  So  Va. 
589;  Harmon  v.  Ashmead,  60  Cal.  439; 
Schneider  v.  Hobein,  41  How.  (N.  Y.) 
Pr.  232;  Crawfordsville  v.  I):win,46  Ind. 
439;  Preusser  v.  Florence,  4  Abb.  (N. 
Y.)  N.  Cas.  136;  Blythe  v.  Pooutney,  31 
Cal.  234;  Wooster  v.  Archer,  49  Ga. 
388;  Wilkie  V.  Bray,  71  N.  Car.  205; 
Savannah  etc.  R.  Co.  v.  Callahan,  49 
Ga.  506;  Merritt  v.  Pearson,  58  Ind. 
385;  Princeton  v.  Gebhart,  61  Ind.  187; 
Meigs  V.  Bruntsch,  54  Cal.  601,  602; 
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Doughty  V.  Devlin,  i  E.  D.  Smith  (N. 
Y.)  625: 

It  is  not  necessary  that  the  certificate 
of  a  mechanics'  lien  on  a  building  for 
labor  and  materials  furnished  in  its 
erection,  should  state  the  full  amount 
of  such  labor  and  materials.  If  pay- 
ments have  been  made,  it  is  sufficient  if 
it  states  the  balance  due.  Nichols  v. 
Culver,  51  Conn.  177. 

A  complaint  in  proceedings  to  en- 
force a  laborer's  lien  for  work  done  for 
a  contractor,  need  not  allege  that  the 
work  was  done  in  accordance  with  the 
contract  between  the  owner  and  the 
contractor.  It  is  sufficient  to  allege 
that  the  work  was  done  for  the  con- 
tractor upon  the  building,  and  that  the 
owner,  at  the  date  of  the  notice,  owed 
him  a  certain  sum.  Gilman  v.  Gard, 
29  Ind.  291. 

In  proceedings  by  a  subcontractor,  it 
is  not  necessary  for  the  claimant  to 
aver  in  his  complaint  that  money  was 
due  to  the  contractor  from  the  defend- 
ant (the  owner),  at  the  time  of  the 
filing  of  the  notice  of  the  plaintiff's 
claim.  Doughty'  v.  Devlin,  i  E.  D. 
Smith  (N.  Y.)  625. 

It  is  not  a  sufficient  objection  to  de- 
feat such  a  petition  that  too  large  a 
sum  is  demanded  thereby,  and  that  it 
fails  to  describe  the  property  intended 
to  be  covered  by  the  lien.  Busfield  v. 
Wheeler,  14  Allen  (Mass.)   139. 

4.  Crawfordsville  v.  Irwin,  46  Ind. 
438.  See  Bourgette  v.  Hubinger,  30 
Ind.  296;  Epley  v.  Scherer,  5  Colo.  536. 

Where  it  does  not  appear  in  the 
petition  that  anything  is  due  or  to  be- 
come due  from  the  owner  of  the  build- 
ing to  the  contractor  the  petition  will 
be  dismissed.  Jensen  v.  Brown,  2 
Colo.  694. 

In  claiming  a  lien,  under  the  act  of 
August  12th,  1858,  §  I,  Comp.  St.  696,  if 
the  labor  has  been  performed  upon  both 
the  building  and  the  appurtenances,  it  is 
unnecessary   to    specify    the    separate 
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8,  Averments  as  to  Time  and  Place. — The  petition  should  aver 
that  the  times  for  delivery,  performance  and  payment  are  within 
the  several  pei'iods  named  by  the  statute,  and  these  averments 
must  be  proved,  so  that  the  court  may  know  that  the  conditions 
required  by  the  statute  have  been  complied  with.^  The  com- 
plaint should  also  state  where  the  labor  is  performed.^ 

9.  Bill  of  Particulars. — Describing  the  property  and  stating  the 
nature  of  the  indebtedness  is  not  sufKcient  ;  it  should  be  accom- 
panied with  a  bill  of  particulars  of  the  materials  or  labor  furnished.* 
Where  the  work  is  done  under  a  contract  for  a  certain  stipulated 
price  or  is  to  be  paid  for  in  gross,  no  bill  of  particulars  of  items  is 


value  of  the  worker  material  expended 
upon  each.  Carpenter  v.  Leonard,  5 
Min.  155. 

Where  a  subcontractor  undertakes  to 
enforce  a  lien,  he  should  show  in  his 
petition  such  indebtedness  on  the  part 
of  the  owner  to  the  contractor,  either 
at  the  time  the  subcontractor's  account 
commenced,  or  later,  as  will  justify  the 
court  in  decreeing  a  lien;  since,  under 
section  2134  of  Miller's  Code,  the  owner 
cannot  be  required  to  pay  a  greater 
amount,  or  in  any  other  manner,  or  at 
earlier  dates,  tfian  those  provided 
in  his  contract;  but,  notwithstanding 
the  defect  in  the  petition  in  this  case  on 
account  of  the  manner  in  which  the 
same  has  been  presented,  the  evidence 
is  considered  (see  opinion);  and  it  ap- 
pearing therefrom  that  plaintiflFis  enti- 
tled to  a  lien  for  a  certain  amount,  the 
judgment  is  modified  accordingly. 
Martin  v.  Morgan,  64  Iowa  270. 

1.  Cook  V.  Heald,  21  111.  425;  Willa- 
mette Falls  etc.  Co.  v.  Smith,  i  Oreg. 
171;  Jacques  z).  Morris,  2  E.  D.  Smith 
(N.  Y.)  639.  See  McCrea  v.  Craig,  23 
Cal.  522;  Rogers  v.  Ward,  23  111.  473; 
Kinzey  v.  Thomas,  28  111.  502;  Be- 
langer  v.  Hersey,  go  111:  70;  Rogers  v. 
Powell,  I  111.  App.  631;  Peck  v.  Stand- 
art,  I  III.  App.  228;  Moser  v.  Matt,  24 
111.  198;  Brady  v.  Anderson,  24  111.  no; 
Burkhart  v.  Reisia,  24  111.  529;  Rad- 
cliff  V.  Pierce,  23  111.  473;  Jones  v. 
Alexander,  10  S.  &  M.  (Miss.)  627; 
Bradish  v.  James,  83  Mo.  313;  Powell, 
V.  Weber,  79  111.  134;  Brown  v.  Low- 
ell, 79  111.  484;  Hillarv  v.  Pollock,  13 
Pa.  St.  185,  186;  Cook't).  Vreeland,  21 
111.  430;  Heltzell  V.  Langford,  33  Mo. 
396;  Wilier  ZK  Bergenthal,  50  Wis.  474; 
Gilbert  v.  Marshall,  56  Ga.  148. 

A  mechanics'  lien  will  not  be  sus- 
tained for  materials  furnished  unless 
the  petition  specifies  the  time  when  the 
materials  were  to  be  furnished  and  paid 
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for  under  the  agreement.  Cook  -v. 
Heald,  21  III.  425. 

Under  the  act  of  1851,  the  complaint 
must  aver  that  the  materials  were  fur- 
nished and  the  labor  performed,  at  or 
before  the  time  when  the  notice  of  lien 
was  filed.  Jacques  v.  Morris,  2  E.  D. 
Smith  (N.  Y.)  639. 

A  petition  to  enforce  a  mechanics' 
lien  alleged  that  payment  was  to  be 
made  as  the  work  progressed,  and  if 
any  balance  should  remain  when  the 
work  was  completed,  that  was  to  be 
paid  as  the  parties  could  agree.  Held, 
that  this  was  a  sufBcient  statement  of 
the  time  of  pa^'ment.  Mix  v.  Ely,  2 
Greens  (Iowa)  513. 

When  the  petition  in  a  proceeding 
to  enforce  a  mechanics'  lien  averred 
that  the  articles  in  question  were  sold 
and  delivered  between  March  ist  and 
April  28th  of  the  same  year,  and  the 
answer  did  not  deny  the  averment. 
Held,  that  a  fair  construction  of  the 
averment  was,  that  the  sales  and  deliv- 
eries were  continuous,  commencing  on 
the  former  and  ending  on  the  latter 
date;  Cantwell  v.  Massman,  45  Mo. 
103. 

In  Illinois,  the  petition  must  aver 
when  the  work  was  completed.  Cook 
V.  Heald,  21  111.  425;  Muller  v.  Smith,  4 
111.  543;  Warren  v.  Harris,  7  111.  307; 
Moser  v.  Matt,  24  111.  198;  McClurken 
V.  Logan,  23  III.  79;  Burkhart  v.  Reisig, 
24  111,  629. 

A  petition  cannot  be  filed  before  the 
aay  of  payment  stipulated  by  the 
parties  has  arrived.  Until  the  con- 
tract is  completed  and  payment  due, 
there  is  no  cause  of  action.  Kinney  v. 
Hudnut,  2  111.  App.  472. 

2.  Willamette  Falls  etc.  Co.  v.  Smith, 
1  Oreg.  171. 

3.  Greene  v.  EI3',  2  Greene  (Iowa) 
508;  Lee  &  Co.  v.  Phelps,  54  Tex.  367. 

Sufficiency  of.— If  a  bill  of  particulars 
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Joint  Petition. 


necessary. 1  A  bill  of  particulars,  annexed  to  the  claim,  and 
referred  to  therein,  is  a  part  of  it ;  and  if  there  be  but  one  item  of 
materials  furnished,  they  will  be  presumed  to  have  been  furnished 
on  that  date.^ 

10.  Joint  Petition. — ^A  joint  petition  to  enforce  a  lien  may  be 
maintained  by  two  persons  who  together  have  performed  labor 
or  furnished  materials  for  their  common  benefit  and  account  in 
the  erection  of  a  house  upon  the  land  of  another ;  and  if  one  of 
them  dies,  the  petition  may  be  prosecuted  by  the  survivor.^ 

If  a  mechanic  does  work,  or  furnishes  materials  for  repairs  and 
improvements,  made  upon  two  distinct  lots,  owned  by  different 
owners,  he  cannot,  under  the  mechanics'  lien  law,  enforce  his  lien 
by  one  petition  embracing  both  lots  and  their  owners,  but  must 
proceed  by  several  petitions  against  each  lot  and  its  owners,  for 
the  portion  of  his  claim  appropriate  to -each.* 


is  as  definite  as  the  nature  of  the  trans- 
action will  permit,  it  is  sufficient.  Mix 
V.  Ely,  2  Greene  (Iowa)  1513. 

A  bill  of  particulars  annexed  to  a 
mechanic's  claim,  and  referred  to 
therein,  is  a  part  of  it;  and  if  the  dates 
and  items  are  there  specified,  it  is  suffi- 
cient.    Knabb's  Appeal,  10  Pa.  St.  186. 

In  an  action  by  a  mechanic,  euiployed 
b}'  a  contractor,  against  the  owner  of 
real  estate,  to  enforce  a  lien  for  labot 
expended  by  the  plaintiff  in  the  erec- 
tion, b^'  the  contractor,  for  the  owner  of 
a  building  thereon,  an  averment  in,  the 
complaint  referring  to  a  bill  of  particu- 
lars attached  thereto  which  shows  the 
amount  due  from  the  contractor  to  the 
plaintiff  is  sufficient.  Merritt  xk  Pear- 
son, 58  Ind.  385;  Jersey  Co.  v.  Davison, 
29  N.  J.  L.  415.  See  Grey  v.  Vorhis, 
15  N.  Y.  Supreme  Ct.  6i2. 

And  where  in  a  bill  of  particulars 
under  a  complaint  for  a  foreclosure  of 
the  lien  the  whole  amount  of  the  labor 
and  materials  furnished  is  stated,  the 
variance  is  of  no  importance  as  affect- 
ing either  the  complaint  or  the  cer- 
tificate of  the  lien.  Nichols  v.  Culver, 
51  Conn.  177. 

It  is  a  sufficient  compliance  with  the 
requirements  of  the  mechanics'  lien  law 
of  Mississippi,  if  the  bill  of  particulars, 
when  taken  in  connection  with  the 
statements  contained  in  the  petition  to 
enforce  such  a  lien,  advises  the  defend- 
ant of  the  petitioner's  claim  as  fully  as 
if  a  specific  statement  of  everj'  piece  of 
work  had  been  set  out  in  detail.  1869, 
McLaughlin  v.  Schaughnessey,  42 
Miss.  520. 

A  bill  of  particulars  in  a  mechanics' 
claim  is  not  fatally  defective  as  to  date 


of  furnishing  the  materials,  if  the  cor- 
rect date  can  be  determined  from  the 
marginal  date  and  the  date  of  filing  the 
claim.  McClintock  v.  Rush,  63  Pa. 
St.  203. 

If  materials  are  furnished  one  person 
under  one  contract  for  two  buildings  on 
separate  lots,  the  bill  of  particulars  in 
the  petition  to  enforce  the  mechanics* 
lien  need  not  show  which  of  the  ma- 
terials were  furnished  for  each  building. 
The  burden  is  on  defendant  to  show 
how  the  materials  were  expended. 
Bowman  Lumber  Co.  v.  Newton,  72 
Iowa  90;   Lewis    v,   Baylors,    73  Iowa 

504- 

Separating  Claim  for  Work  and  Ma- 
terials.— The  owner  of  a  building 
against  which  a  mechanics'  lien  has 
been  filed  cannot  require  a  bill  of  par- 
ticulars separating  the  charge  for  work 
from  that  for  materials,  although  the 
contract  was  not  made  with  him. 
Evans   v.   Weaver,  12  Phila.  (Pa.)  337. 

1.  Phil.  Mech.  L.,  §  405;  France  v, 
Woolston,  4  Houst.  (Del.)  561. 

2.  Knabb's  Appeal,  10  Pa.  St.  186,  S. 
P.;  Donahoo  v.  Scott,  12  Pa.  St.  45; 
Calhoun  v.  Mahon,  14  Pa.  St.  56;  Hill 
V.  McDowell,  14  Pa.  St.  171;.  And  see 
McClintock  v.  Rush,  63  Pa.  St.  203; 
Scott  V.  Senderling.  7  Leg.  Int.  (Pa.) 
42;  Young  V.  Elliott,  2  Phila.  (Pa.) 
3152;  Brown  v.  Erisman,  5  Luz.  L.  Reg. 
189. 

3.  Rockwood  v.  Walcott,  3  Allen 
(Mass.)  458;  Roach  v.  Chapin,  27  111. 
194.  In  a  joint  mechanics'  lien,  it  is 
unnecessary  to  set  out  whether  the 
parties  filing  it  claim  as  partners, 
Knabb's  Appeal,  10  Pa.  St.  186. 

4.  Butler  V.  Rivers,  4  R.  I.  38. 


164 


Parties. 


MECHANICS  LIENS. 


Parties. 


11.  Mistake. — A  mistake  made  in  the  complaint  and  decree  may 
be  corrected  by  the  court  upon  notice  to  the  opposite  party  ■}  or 
defects  in  the  statement  of  a  cause  of  action  may  be  cured  by 
failing  to  answer  or  by  verdict,  but  not  a  defective  cause  of 
action.^ 

XIX.  Parties. — A  petition  for  the  enforcement  of  a  mechanics' , 
lien  cannot  be  maintained,  without  joining  as  a  party  the  legal 
owner  of  the  building  or  structure  upon  which  the  Jien  is  sought 
to   be  enforced.*     In   fact,  all  persons   interested   prior  to    suit 
brought  must  be  made  parties  or  they  will  not  be  bound.* 


1.  Wasson  v.  Blauchamp,  ii  Ind.  iS. 
The  complaint  that  the  last  work  was 

done  November  5th,  1S81,  and  that  the 
claim  for  a  lien  was  filed  January  3rd, 
1881,  "and  within  six  months  from  the 
time  of  doing  such  work."  Held,  that 
the  allegation  as  to  the  date  was  clearly 
a  clerical  error,  and,  no  objection  hav- 
ing been  made  on  the  ground  that  the 
claim  was  not  filed  within  six  months,  it 
was  proper  to  admit  evidence  that  it 
was  so  filed  and  to  direct  the  complaint 
to  be  amended,  if  neccessarj',  in  that 
respect.     Edleman  v.  Kidd,  65  Wis.  18. 

2.  Harmon  v.  Ashmead,  60  Cal.  439. 

3.  Woodward  v.  McLaren,  100  Ind. 
586;  Roman  v.  Thorn,  S3  Ala.  443; 
Peabody  v.  Eastern  etc.  Society,  5 
Allen  (Mass.)  540:  Walkenhorst  v. 
Coste,  33  Mo.  401.  See  Kellenberger  v. 
Boyer,  37  Ind.  188;  White  v.  ChafBn,32 
Ark.  59;  Lampson  v.  Bowen,  41  Wis. 
484;  Spence  v.  Griswold,  7  N.  Y.  Supp. 

I4.S- 

Under  sections  647  and  648,  ^  R.  S. 
1876,  p.  266  (see  also  sections  5293  and 
5294,  R.  S.  1S81),  no  lien  can  be  ob- 
t;ained  on  a  building  for  materials  fur- 
nished therefor  to  a  contractor,  to  be 
used  in  repairing  the  same,  under  a 
contract  to  which  the  owner  is  not  a 
party.  Nor  does  the  fact  that  the 
owner  knew  that  the  materials  used  iii 
repairing  the  building  were  being  pur- 
chased by  the  contractor  from  the 
party  who  asserts  the  lien,  tend  in  such 
case,  to  establish  any  claim  against  the 
premises.  Woodward  v.  McLaren,  100 
Ind.  5S6. 

A  mechanic  is  not  bound  to  file  his 
lien  against  one  who  was  not  the  owner 
when  the  building  was  commenced,  but 
became  so  before  the  lien  was  filed. 
Jones  v.  Shawhan,  4  W.&  S.  (Pa.)  257. 

Where  the  owner  of  premises,  upon 
which  a  builder's  lien  has  attached,  has 
conveyed  away  his  interest  in  the  prem- 
ises, it  is  vinnecessary  to  make  him  a 
party   to   a  bill   to   foreclose   the    lien. 
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Rose  V.  Persse  etc.  Paper  Works,  29 
Conn.  256. 

4,  Wliitney  v.  Higgins,  10  Cal.  547; 
Hocker  v,  Kelley,  14  Cal.  164;  Gamble 
V.  Voll,  15  Cal.  50S;  Rice  v.  Hall,  41 
Wis.  453;  Lampson  v.  Bowen,  41  Wis. 
484.  See  Ortwine  v.  Caskey,  43  Md.  134-, 
March  V.  McKoy,  56  Cal.  85;  Raymond 
V.  Ewing,  26  111.  329;   Keller  v.  Tracy, 

11  Iowa  530;  Marvin  v.  Taj'lor,  27  Ind. 
73;  Clarke  v.  Ratcliffe,  8  Miss.  162; 
Lomax  v.  Dore,  41;  111.  379;  Paine  v. 
Bonney,  4  E.  D.  Smith  (N.  Y.)  734; 
Babbitt  v.  Condon,  27  N.  J.  L.  154; 
Williams  v.  Chapman,  17  111.  423; 
Snodgrass  v.  Holland,  6  Colo.  596; 
Chamberlain  v.  O'Connor,  i  E.  D. 
Smith  (N.  Y.)  665;  Walkenhorst  v. 
Coste,  33  Mo.  401 ;  Marvin  xk  Taylor,  27 
Ind.  73;  Brown  f.  Welch,  5  Hun  (N.  Y.) 
5S2 ;  Pairo  v.  Bethell,  75  Va.  S25.  In  mat- 
ter of  Smith,  4  Nev.  254;  McDermott  v. 
McDonald,  50  N.  Y.  Super.  Ct.  153. 
Sexton  V.  Alberti,  10  Lea  (Tenn.)  452; 
Holland  v.  Jones,  9  Ind.  495;  Barclay's 
Appeal,  II  W.  N.  C.  (Pa.)  3159;  s.  c,  10 
W.  N.  C.  (Pa.)  507;  Spidel  v.  Ernst, 
14  L.  Bar.  (Pa.)  55;  Steinman  v.  Miller, 

12  W.  N.  C.  (Pa.)  244;  Bunty  v.  Ship- 
per's Compress  Co.,  63  Miss.  94;  Talbot 
V.  Barager,  37  Minn.  208;  Bannon  v. 
Thayer,  24  111.  App.  428;  Sharon  Town 
Co.  V.  Morris,  39  Kan.  377;  Clark  v. 
Manning,  95  111.  580;  Young  v.  Stoutz, 
74  Ala.  574;  Roberts  z)."  Gates,  64  III. 
374;  Clark  V.  Moore,  64  111.  273; 
Mehrle  v.  Dunne,  75  111.  239;  La- 
France  V.  Kraj'er,  42  Iowa  143;  Race  v. 
Sullivan,  I  111.  App.  94;  Khug  v.  Rail- 
way Construction  Co.,  4  Mo.  App.  575. 

A  complainant,  who  seeks  to  have  a 
lien  in  his  favor  established  upon  the 
mains  and  other  pikes  which  extend 
under  and  along  the  streets  and  alleys 
of  a  cit3',  but  which  are  owned  by  a 
water  company  (a  private  corporation) 
must  make  the  city  a  party.  Harrison 
etc.  Iron  Co.  v.  Council  fJluff's  Water 
Works  Co.,  25  Fed.  Rep.  170. 


Parties. 


MECHANICS'   LIENS.       Owner  and  Contractor. 


Parties  interested  in  property  subject  to  the  lien,  who  are  not 
made  parties  to  the  suit  to  enforce  it,  may,  in  a  suit  upon  the  title 
under  the  lien,  object  to  the  irregularity  of  the  proceedings.^ 

Where  a  mechanic  agrees  with  a  builder  or  architect  to  fur- 
nish materials  for  a  house  belonging  to  a  third  person,  the  builder 
must  be  made  a  party. ^ 

1.  Owner  and  Contractor. — When  a  claim  for  a  lien  is  filed  by  a 
subcontractor  or  a  person  who  has  furnished  to  a  contractor 
materials  for  a  building,  it  is  a  proper  practice  to  make  the  con- 
tractor, as  well  as  the  owner  of  the  building,  a  defendant  in  the 
suit,  so  that  the  court  may  adjust  all  the  equities  between  the 
parties.*     Application  to  cause  the  contractors  to  be  made  par- 


Under  N.  Y.  Laws  of  1863,  §§  2,  5,  7 
and  9,  a  person  to  whom  a  fraudulent 
conveyance  to  defeat  a  lien  has  been 
made,  since  work  commenced,  may  be 
considered  as  an  encumbrancer,  and  is 
properly  made  a  party.  Meehan  v. 
Williams,  2  Daly  (N.  Y.)  367. 

Persons  acquiring  interests  after  suit 
brought  need  not  be  made  parties. 
Whitney  v.  Higgins,  10  Cal.  547. 

So  if  there  be  a  prior  mortgagee  not 
made  a  party,  he,  or  his  assignee,  or  his 
purchaser  at  a  foreclosure  sale,  have  the 
equitable  right  to  redeem  from  the  lien 
sale.     Whitney  t<.  Higgins,  10  Cal.  547. 

Where  the  owner  of  property,  after 
settlement  of  the  amount  due  for  the 
building  of  houses  on  the  same,  made 
notes  payable  to  his  own  order,  secured 
by  a  deed  of  trust  on  the  same  property, 
which  was  duly  recorded,  and  he  nego- 
tiated and  assigned  such  notes  to  raise 
a  large  sum  of  money,  it  was  held,  that 
the  holder  of  those  notes  was  a  neces- 
sary party  to  a  proceeding  to  enforce  a 
mechanics'  lien  for  labor  and  materials 
in  improving  the  property,  and  not 
being  made  a  party  thereto  within  six 
months  after  pa3'ment  was  due  for  the 
labor  and  materials,  the  proceeding  as 
against  him  was  barred.  McGraw  v. 
Bayard,  96  111.  146,  147. 

Lessee  and  Contractor. — A  mechanics' 
lien  filed  against  the  owners  of  property 
in  fee,  who  were  not  the  contractors  for 
the  work  performed,  instead  of  against 
the  lessee  of  such  property,  who  was  the 
contractor,  and  at  whose  instance  the 
work  was  done  and  the  materials  fur- 
nished is  not  a  good  foundation  for  a 
judgment  against  the  leasehold  interest. 
The  lien  should  be  filed  against  the 
lessee  and  contractor.  Care^'  v.  Win- 
tersteen,  60  Pa.  St.  395. 

Corporation, — Where  a  corporation, 
with   whom   a   contract  was  made   for 


materials  with  which  to  erect  a  build- 
ing, ceases  to  exist  as  a  church  and  it 
becomes  disorganized  it  is  not  neces- 
sary to  make  such  body  a  defendant  on 
petition  to  establish  and  enforce  a  me- 
chanics' lien.  Jennings  v.  Hinkle,  Si 
111.  183. 

1.  Hauser  v.  Hoffman,  32  Mo.  334. 
Walkenhorst  v.  Coste,  33  Mo.  401; 
Kelley  t".  Chapman,  13  111.  i;3o;  Dun- 
phy  V.  Riddle,  86  111.  22;  Williams  v. 
Chapman,  17  111.  423;  Steigleman  v. 
McBride,  17  111.  300;  Heim  v.  Vogel,  69 
Mo.  529,  535;  Marvin  v.  Taylor,  27  Ind. 

73- 

Persons  interested,  but  who  are  not 
made  parties  to  a,  decree,  for  the  en- 
forcement of  a  mechanics'  lien,  may 
bring  a  bill  to  restrain  the  sale  ordered 
under  the  decree,  and,  upon  s\ich  a  bill, 
are  entitled  to  have  their  interests  de- 
termined by  the  court.  Raymond  v. 
Ewing,  26  111.  329. 

In  a  suit  to  enforce  a  mechanics'  lien, 
it  is  erroneous  to  enter  judgment  for  the 
debt,  against  the  owner  and  other  de- 
fendants, not  parties  to  the  contract 
with  the  plaintiff.  Walkenhorst  v. 
Coste,  33  Mo.  401.  ' 

The  rights  of  a  person  not  made  a 
party  are  not  affected  by  the  decree  or 
an3'  proceedings  under  it.  Kellcy  v. 
Chapman,  13  111.  530. 

2.  Barnes  v.  Wright,  2  Whart.  (Pa.) 
193;  Sinnickson   v.  Lynch,   25  N.J.  L. 

317- 

.3.  Carney  f.  La  Crosse  etc.  R.  Co., 
15  Wis.  503;  Kerms  v.  Flynn,  51  Mich. 
1573;  Walkenhorst  v.  Coste,  33  Mo.  401; 
Sullivan  v.  Decker,  i  E.  D.  Smith  (N. 
Y.)  699;  Hooper  v.  Flood,  54  Cal.  218; 
Crawford  7'.  Crockett,  55  Ind.  220; 
Emmet  v.  Rotary  Mill  Co.,  2  Minn. 
286;  Clark  V.  Brown,  22  Mo.  140.  See 
Sinnickson  v.  L^'nch,  5  N.  J.  L.  317; 
Rogers  -o.  Klingler,  3  Whart.  (Pa.)  332; 
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Parties. 


MECHANICS  LIENS. 


Trustee. 


ties  should,  in  general,  be   made   by  the  defendant's  motion   or 
petition.,^ 

2.  Trustee  and  Cestui  Q,ue  Trust. — In  a  proceeding  to  enforce  a 
mechanics'  hen,  both  the  trustee  and  cestui  que  trust  should  be 
made  parties.^ 

3.  Principal  and  Agent. — The  principal  and  not  the  agent  is  the 
proper  party  in  an  action  to  foreclose  a  mechanics'  lien.'' 

4.  Husband  and  Wife. — A  claim  filed  against  the  husband  alone 
as  owner,  and  a  contractor  not  referring  to  or  making  the  wife  a 
party  to  the  record  in  any  way  is  not  a  lien  against  her  estate.'* 
So  where  a  lien  is  filed  against  the  property  of  a  married  woman 
on  a  contract  made  with  her  concerning  her  separate  property, 
the  husband  need  not  be  made  a  party.''  But  where  a  petition  to 
enforce  a  mechanics'  lien  for  labor  and  materials  in  the  erection 


Barnes  v.  Wright,  2  Whart.  (Pa.)  193; 
Foster  v.  Wulfing,  20  Mb.  App.  85; 
Fruin  v.  Mitchell  Furniture  Co.,  20 
Mo.  App.  313;  Barker  v.  Maxwell,  8 
Watts  (Pa.)  478;  Steinmann  v.  Strim- 
ple,  29  Mo.  App.  47S;  Giant  Powder 
Co.  V.  San  Diego  Flume  Co. ,78  Cal.  193. 

A  mechanics'  lien  against  a  reputed- 
owner,  who  was  also  contractor,  though 
not  named  as  such,  is  valid.  Christine 
V.  Manderson,  2  Pa.  St.  363. 

In  an  action  by  a  subcontractor  to 
enforce  a  mechanics'  lien,  it  is  suificient 
if  one  of  the  original  contractors  is 
joined  with  the  owner  of  the  suit. 
Fruin  v.  Mitchell  Furniture  Co.,  20 
Mo.  App.  313;  Foster  v.  Wulfing,  20 
Mo.  App.  85. 

If  another  person  than  the  owner  be 
joined  as  a  defendant,  the  complaint 
must  show  what  interest  he  has  in  the 
premises.^  Jenks  v.  Brown,  2  Hun  (N. 
Y.)  667. 

In  Stevenson  v.  Dick,  8  W.  N.  C. 
(Pa.)  76,  it  was  held  not  necessary  to 
name  the  contractor  unless  the  claim- 
ant contracted  with  him.  See  Will- 
iams v.  McCracken,  3  L.  T.,  N.  S.  (Pa.) 
19. 

Where  a  claimant  has  followed  the 
precise  course  pointed  out  b^-  the  statute 
to  create  and  enforce  his  lien,  he  cannot 
be  met  with  a  demurrer  to  his  proceed- 
ings, because  he  has  not  made  the  con- 
tractor a  partv.  Foster  v.  Skidmore,  i 
E.  D.  Smith  (N.  Y.)  719. 

1.  Foster  v.  Skidmore,  i  E.  D.  Smith 
(N.  Y.)  719. 

2.  Baj'ard  v.  McGraw,  i  111.  App. 
134;  McGraw  v.  Bayard,  96  III.  147; 
Phoenix  Mut.  Ins.  Co',  v.  Batchen,  6  111. 
App.  621;  Clark  -v.  Manning,  4  111. 
App.  649. 


The  general  equity  rule  is  that  all 
persons  interested  in  the  subject  matter 
of  the  litigation  must  be  made  parties  in 
order  that  the  decree  ma3'  affect  their 
rights,  and  this  rule  requires  that  both 
the  trustee  and  cestui  que  trust  be 
made  parties  in  suits  respecting  the 
trust. property.  McGraw  v.  Bayard,  96 
111.  147. 

Where,  in  a  proceeding  to  enforce  a 
mechanics'  lien  the  trustee  and  benefi- 
ciary in  a  prior  deed  of  trust  are  not 
made  parties,  the  judgment  will  have  no 
force  or  effect  as  to  the  beneficiary  in,  or 
purchaser  under,  the  deed  of  trust,  and 
the  purchaser,  at  a  sale  upon  the  me- 
chanics' lien,  will  only  acquire  the 
equity  of  redemption,  and  the  right  to 
the  premises  after  tlie  trust  lien  has 
been  paid.  Coe  v.  Ritter,  86  Mo. 
277. 

Exception  to  Rule. — There  is  an  ex- 
ception to  this  rule,  when  the  trust  is 
an  active  one,  imposing  on  the  trustee 
the  dut^'  of  receiving,  controling  and 
managing  the  trust  fund  for  the  benefit 
of  the  cestui  que  trust.  But  when  a 
trustee  is  interposed  between  a  lender 
and  a  borrower  of  money  merely  for 
the  purpose  of  enabling  the  lender  to 
obtain  payment  through  the  exercise  by 
the  trustee  of  powers  conferred  upon 
him  by  the  mortgage  or  deed  of  trust, 
and  the  trustee  can  only  be  called  upon 
to  act  in  case  of  default  of  the  grantor 
in  performing  the  conditions  of  the  con- 
tract, both  trustee  and  the  cestui  que 
trust  must  be  made  parties.  McGraw 
-J.  Bayard,  96  111.  147. 

3.  Hooper  x<.  Flood,  54  Cal.  218. 

4.  Finley's  Appeal,  67  Pa.  St.  453. 

5.  Whitney  v.  Joslin,  108  Mass. 
103. 


167 


Parties, 


MECHANICS'  LIENS. 


other  Claimants. 


of  a  building  upon  real  estate  of  a  married  woman,  alleges  that 
her  husband  has  some  interest  in  the  premises  which  is  admitted 
by  demurrer,  he  will  be  a  necessary  party  for  the  purpose  of  cut- 
ing  off  his  interest  by  the  decree.^  A  married  woman  is  not  a 
necessary  party  in  a  proceeding  to  enforce  a  lien  on  an  estate  by 
the  curtesy.*  But  in  a  suit  to  foreclose  a  lien  on  a  homestead, 
the  wife  has  such  an  interest  as  to  make  her  a  proper  party.* 

5.  Other  claimants  need  not  be  made  parties  to  the  proceedings 
to  enforce  individual  liens  unless  required  by  statute.  Where 
such  provisions  are  made  for  their  becoming  parties  they  have 
the  same  rights  as  if  they  had  filed  originally  separate  petitions 
for  the  enforcement  of  their  liens.* 

6.  Rights  of  Purchasers. — One  who  has  purchased  real  estate 
after  the  filing  of  a  mechanics'  lien,  and  before  the  commence- 
ment of  a  suit  to  enforce  the  same,  is  a  necessary  party  to  such 
suit.'''  But  persons  who  acquire  interests  as  purchasers  or  en- 
cumbrancers after  suit  brought  need  not  be  made  parties.** 


1.  Greenleaf  v.  Beebe,  8o  111.  520. 

2.  Schnell  v.  Clements,  73  111.  613. 
Where  property  belongs  to  a  married 

woman,  subject  to  an  estate  by  the'cur- 
tes3'  in  her  husband,  she  has  no  such 
interest  in  the  subject  matter  of  a  suit  to 
enforce  a  mechanics'  lien  against  her 
husband's  estate  in  the  property',  as  to 
entitle  her  to  become  a  party  to  such 
suit,  either  on  her  own  application  or 
that  of  other  parties,  nor  can  her  inter- 
est in  the  property  be  affected  in  such 
suit.     Schnell   v.  Clements,  73  111.  613. 

3.  Weston  V.  Weston,  46  Wis.  130; 
Madigan  v.  Walsh,  22  Wis.  501.  See 
Gray  v.  Gates,  37  Wis.  614;  Bean  v. 
Fisher,  14  Wis.  57. 

"In  Missouri,  the  mechanics'  lien  law 
is  no  exception  to  the  law  requiring 
that  the  husband  shall  be  joined  in  all 
actions.  Latshaw  v.  McNees,  50  Mo. 
3S1;  Fink  V.  Hanegan,  51  Mo.  269. 

4.  Dewing  v.  Congregational  Soc,  13 
Gray. (Mass.)  414. 

In  proceedings  to  foreclose  a  me- 
chanics' lien,  other  persons  than  the 
one  against  whom  the  claim  was  iiled 
as  owner  were  made  parties  defendant, 
on  the  ground  that  conveyances  by,  and 
to  them,  of  the  premises,  were  fraudu- 
lently made,  to  defeat  plaintiif 's  cls^im. 
The  complaint  asked  to  have  such  con- 
veyances declared  void.  Held,  that  the 
complaint  set  forth  only  one  cause  of 
action,  and  was  not  demurrable.  Tis- 
dale  V.  Moore,  15  N.  Y.  Supreme  Ct.  19. 

5.  Marvin  v.  Taylor,  27  Ind.  73; 
Edwards  v.  Derrickson,  28  N.  J.  L.  39; 
Holland  v.  Jones,  9  Ind.  495;   Rice  v. 
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Hall,  41  Wis.  453;  Lampson  v.  Bowen, 
41  Wis.  4S4.  And  see  Ortwine  v. 
Caskey,  43  Md.  134. 

J  filed  notice  of  a  mechanics'  lien  upon 
the  estate  of  S  for  work  and  labor  done. 
After  the  filing  of  notice,  and  before 
commencement  of  suit  in  chancery  to 
enforce  the  lien,  S  sold  in  fee  to  H,  who 
thereafter  was  continuously  in  posses- 
sion. The  deed  was  duly  acknowl- 
edged and  recorded.  Held,  that  H  was 
a  necessary  party.  Holland  v.  Jones,  9 
Ind.  495. 

Where  the  title  of  property,  upon 
which  a  lien  was  claimed,  is  changed 
between  the  time  of  making  the  con- 
tract or  doing  the  work  and  the  time  of 
filing  the  lien;  the  person  owning  the 
property  when  the  lien  is  filed  is  the 
proper  one  to  be  made  a  party  as 
owner.  Edwards  v.  Derrickson,  28  N. 
J.  L.  39.  Affirmed  29  N.  J.  L.  468. 
Robins  v.  Bunn,  34  N.  J.  L.  322. 

In  Maine,  one  who  buys  real  estate 
after  the  erection  of  a  house  thereon  is 
not  a  necessary  party  to  a  suit  by  the 
builder  to  enforce  a  lien  thereon.  CoUey 
V.  Doughty,  62  Me.  501. 

In  Missouri,  the  purchaser  of  a  build- 
ing subject  to  a  mechanics'  lien  is  not  a 
necessary  part^'  to  a  suit  to  enforce  the 
lien,  under  the  statute  of  Missouri,  but 
he  may  be  made  a  party.  Schaeffer  v. 
Lohman,  34  Mo.  68.  See  Clark  v. 
Brown,  25  Mo.  59. 

6.   Colley   t>.   Doughty,  62   Me.    501; 
Whitney  v.  Higgins,  10  Cal.  1547;  Suy-  ' 
dam  V.  Holdin,   n  Abb.  Pr.,  'N.  S.  (N. 

JO  329. 
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Vendor. 


7.  Vendor. — Where  the  owner  of  the  premises  upon  which  a 
builder's  hen  has  attached  has  conveyed  away  his  interest,  he 
need  not  be  made  a  party  to  a  bill  to  foreclose  the  lien.^ 

8.  Assignor. — A  person  who  has  assigned  all  his  interest  in 
premises  upon  which  there  is  a  lien  is  not  a  necessary  party  to  a 
petition  for  foreclosure.* 

9.  Tenants  in  common  must  be  made  parties  in  the  foreclosure  of 
a  mechanics'  lien  on  the  premises.^ 

10.  Actions  Joint  or  Several — («)  Plaintiffs. — So  where  a 
contract  is  made  in  the  name  of  one  partner  for  the  benefit 
of  both,  the  petition  being  governed  by  the  rules  of  equit\-, 
may  be  in  the  names  of  both;*  or  it  may  be  in  the  name 
of  a  firm,  one  of  whose  members  is  named  as  the  con- 
tractor.* Parties  having  a  lien  on  a  building,  but  whose  claims 
are  separate  and  distinct,  without  any  community  of  interest  on 
the  claims  themselves,  can  join  in  an  equitable  action  to  estab- 
lish and  enforce  their  liens.® 

{b)  Defendants. — On  a  joint  and  several  contract  of  two  or 
more  parties  with  a  mechanic  that  he  should  build  them  a  house, 


1.  Worden  v.  Hammond,  37  Cal.  61; 
Kellenberger  v.  Bojer,  37  Ind.  1S8; 
Rose  V.  Persse  etc.  Paper  Works,  29 
Conn.  265. 

Holders  of  a  vendor's  lien  and  a 
mortgage  on  certain  premises  are  not 
necessary  or  indispensable  parties  to  a 
suit  to  enforce  a  mechanics'  lien  against 
property  on  the  premises,  "vvhere  com- 
plainant does  not  seek  priority  over 
such  liens,  as  they  cannot  be  prejudiced 
by  the  suit.  Case  Mfg.  Co.  v.  Smith, 
40  Fed.  Rep.  339. 

■-  2.  McCormick  v.  Lawson,  3  Neb. 
449;  Harrison  etc.  Iron  Co.  v.  Council 
Bluffs  Water  Works  Co.,  25  Fed.  Rep. 
170;  Goff  V.  Papin,  34  Mo.  177;  Davis 
V.  Bilsland,  18  Wall.  (U.  S.)  659. 
Comfare  Caldwell  v.  Lawrence,  10 
Wis.  331;  Pairo  v.  Bethell,  75  Va. 
825. 

The  assignee  of  a  mechanic's  claim 
may  file  a  lien  in  the  name  of  his 
assignor.  Hallahan  v.  Herbert,  4  Daly 
(N.  Y.)  209;  s.  c,  II  Abb.  Pr.  (N.  Y.) 
N.  S.  326;  57  N.  Y.  409. 

Assignee  of  lien  by  verbal  transfer 
for  security  cannot  sue  in  his  own  name. 
Ritter  v.  Stevenson,  7  Cal.  38S. 

3.  Lowe  V.  Turner,  i  Idaho  120. 

4,  Lombard  v.  Johnson,  76  111.  599 
See  McDonald  v.  Backus,  45  Cal.  262. 
A  lien  will  not  be  declared  in  favor  of 
partners  where  no  joint  lien  has  been 


created.     Roberts  v.  Gates,  64  111.  374. 

5.  Chambersburg  Woolen  Mfg.  Co. 
V.  Hazelet,  3  Brewst.  (Pa.)  98;  Mc- 
Donald V.  Backus,  41;  Cal.  263;  Jones  v. 
Hurst,  67  Mo.  568;  Rockwood  v.  Wal- 
cott,  3  Allen  (Mass.)  45S;  Lombard  v. 
Johnson,  76  111.  599;  Work  f.  Hall,  79 
111.  196. 

The  use  of  the  firm  name  in  a  me- 
chanics' lien  filed,  is  a  sufficient  desig- 
nation of  the  party  claimant,  without 
the  use  of  the  individual  name  of  each 
member  of  the  firm.  Black's  Appeal,  2 
W.  i£  S.  (Pa.)  179. 

Where  the  claimants  of  a  mechanics' 
lien  are  partners,  and  are  designated  in 
the  statement  filed  for  a  lien  by  the 
partnership  name  under  which  the 
business  of  the  firm  is  conducted,  the 
mention  of  the  individual  names  of  the 
partners  is  not  essential  to  the  validity 
of  the  statement.  Chicago  Lumber  Co. 
V.  Osborne,  40  Kan.  16S;  Howard  v. 
McKowen,  2  Browne  (Pa.)  150. 

6.  Barber  v.  Reynolds,  33  Cal.  497. 
Affirmed  in  Barber  v.  Reynolds,  44 
Cal.  519.  See  Tibbetts  v.  "Moore,  23 
Cal.  20S. 

In  Bush  V.  Connely,  33  111.  447,  it 
was  lield  that  a  bill  to  enforce  a  me- 
chanics' lien  could  not  be  maintained 
by  several  complainants  jointly,  unless 
ail  the  complainants  are  jointly  inter- 
ested and  jointly   entitled   to  a   lien  on 
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Survivorsliip. 


they  should  be  made  defendants.^  But  nonjoinder  of  parties 
defendant  may  in  some  States  be  waived  by  not  making  the 
objection  by  demurrer  at  the  proper  stage  of  the  trial.* 

The  owners  in  severalty  of  contiguous  lots  who  contract  jointly 
for  the  erection  of  a  building  thereon  and  subsequently  promise 
to  be  responsible  for  materials  so  furnished  may  be  properly 
joined  as  defendants.^  Where  a  corporation  with  whom  a  con- 
tract was  made  for  materials  with  which  to  erect  a  building 
ceases  to  exist  and  becomes  disorganized,  it  is  not  necessary  to 
make  such  body  a  defendant  on  petition  to  establish  and  enforce 
a  mechanics'  lien.* 

11.  Survivorship. — Where  partners  have  performed  labor  or 
furnished  materials  for  their  common  benefit  and  thus  acquired  a 
mechanics'  lien  the  claim  may  be  prosecuted  by  the  survivor. 
And  in  proceedings  to  enforce  a  mechanics'  lien  against  an  estate 
the  administrator  as  well  as  the  heir  should  be  made  parties.^ 


the    premises.      See    also    Roberts    v. 
Gates,  64  111.  374. 

A,  B  and  C,  each  filed  a  separate  me- 
chanics' lien  for  work,  and  materials 
furnished  under  contracts,  in  building  a 
house  on  the  premises  of  Dj  D  held 
the  lot,  on  which  the  house  was  built, 
under  an  agreement  from  E,  who  was 
made  a  defendant  on  his  own  motion; 
by  this  agreement  E  was  to  convey  said 
lot  to  D,  in  fee  simple,  on  receipt  of 
one  thousand  dollars;  the  agreement 
was  not  recorded.  Held,  that  the 
plaintiffs  were  not  interested  in  the 
subject  of  action,  nor  jointly  interested  ■ 
in  obtaining  the  relief  demanded,  so  as 
to  be  joined  as  plaintiffs  in  one  consoli- 
dated action  under  the  Code,  §  41,  nor 
united  in  interest,  so  as  to  be  joined 
under  §  43.     Harsh  v.  Morgan,  i  Kan. 

293- 

1.  McDonald  v.  Backus,  45  Cal.  262. 
See  Putnam  v.  Ross,  55  Mo.  iiS;  Has- 
sett  V.  Rust,  64  Mo.  325. 

Either  member  of  a  firm  contracting 
for  the  building  of  a  house  ma3'  be  sued 
alone.  In  such  case  the  notice  is  not 
invalidated  by  alleging  the  demand  to 
be  against  members  of  the  firm.  Put- 
nam V.  Ross,  55  Mo.  116. 

2.  Harbeck  v.  Southwell,  i8  Wis. 
418;  Cord  V.  Hirsch,  17  Wis.  403;  Car- 
ney V.  La  Crosse  etc.  R.  Co.,  15  Wis. 
503;  Bevier  v.  Dillingham,  18  Wis.  529, 
530;  Cary  v.  Wheeler,  14  Wis.  281. 

3.  Treat  Lumber  Co.  v.  Warner,  60 
Wis.  183. 

4.  Weeks  v.  Walcott,  3  Allen  (Mass.) 


45S;  Davis  V.  Church,  i  W.  &  S.  (Pa.) 
240. 

5.  Guerrant  v.  Dawson,  34  Miss.  149. 
See  Mix  v.  Ely,  2  Greene  (Iowa)  513. 

When  the  tit  e  to  property,  subject  to 
a  mechanics'  lien,  is  transferred,  be- 
tween the  time  of  making  the  contract 
or  doing  the  work  and  the  time  of  fil- 
ing the  lien,  the  person  who  owned  the 
property  when  the  lien  was  filed,  or  his 
executor,  in  case  he  has  since  died,  is 
the  proper  one  to  be  made  a  party  de- 
fendant as  owner  in  proceedings  to  en- 
force the  lien.  Robins  v.  Bunn,  34  N. 
J.  L.  322.  See  Horton  v.  Carlisle,  2 
Disney  (Ohio)  184. 

Where  the  lien  is  on  an  estate  for 
years  and  the  owner  dies,  his  adminis-" 
trators  are  necessary'  parties  to  a  fore- 
closure. Brown  v.  Zeiss,  159  How.  Pr. 
(N.Y.)34S. 

When, in  a  scire  facias  to  enforce  a  me- 
chanics' lien  upon  real  estate,  the  owner 
dies  pending  the  suit,  it  must  be  revived 
against  his  heirs  and  not  against  his 
personal  representatives.  '  Belcher  v. 
Schaumburg,  18  Mo.  189. 

Where  the  owner  of  real  estate  upon 
which  there  was  a  rnechanics'  lien,  sold 
the  property,  and  took  a  mortgage  back 
to  secure  the  purchase  money,  after 
which  he  died,  it  was  held  that  it  was 
not  necessary  to  make  his  heirs,  but 
only  his  administrator,  party  defendant 
to  a  proceeding  to  enforce  the  me- 
chanics' lien.  Shields  II.  Keys,  24  Iowa 
298. 

So   in  an   action    to  foreclose  a  me- 
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12.  Prior  and  subsequent  lienors  may  properly  be  made  parties 
defendant  for  the  purpose  of  having  the  amounts  and  priorities 
of  their  respective  Hens  established,  and  the  judgment  may 
properly  provide  for  a  sale  of  the  premises  in  behalf  of  all  lienors 
when  made  parties,  and  for  the  payment  to  them  of  their  liens 
according  to  their  rights  respectively.^ 

13.  Persons  Made  Parties  After  Suit  Brought. — Any  person  whose 
interest  therein,  when  disclosed,  requires  it  may  be  made  a  party 
pending  the  proceedings  prior  to  the  final  decree.^  But  persons 
who  acquire  liens,  other  than  mechanics'  liens,  after  the  commence- 
ment of  the  proceedings,  need  not  be  made  parties.* 

14.  Rights  of  Persons  Not  Parties. — The  adjudication  of  a  me- 
chanics' lien  and  the  sale  of  the  property  thereunder  concludes 
the  parties  and  others  claiming  through  or  under  them.^  But 
persons  not  parties  to  the  suit  will  not  be  affected  by  it  and  may 
object  to  the  regularity  of  the  proceedings.^ 


chanics'  lien,  under  sections  1858  and 
1859  of  the  Revision,  wiiere  tiie  owner, 
who  had  incurred  the  indebtedness,  died 
before  the  suit  was  brought,  it  was  held 
not  necessary  to  make  the  heirs  parties 
to  the  suit.  A  foreclosure  against  the 
administrator  of  the  deceased  party  is 
just  as  binding  upon  his  heirs  or  devi- 
sees as  would  have  been  a  foreclosure 
against  himself  during  his  lifetime. 
Welch  V.  McGrath,  59  Iowa  519. 

Where  materials  were  furnished  to 
an  unmarried  man,  and  proceedings  are 
instituted  after  his  death  without  issue, 
in  the  absence  of  any  grant  of  adminis- 
tration his  heirs  were  properly  made 
defendants.  Simonds  v.  Buford,  18 
Ind.  176. 

1.  Kenney  xk  Apgar,  93  K.  Y.  i;39; 
Sullivan  v.  Decker,  i  E.  D.  Smith "(N. 
Y.)  699;  Kaylor  v.  O'Connor,  i  E.  D. 
Smith  (N.  Y.)  672;  Mervin  v.  Sherman, 
9  Iowa  331;  Sharon  Town  Co.  v.  Mor- 
ris, 39  Kan.  377.  See  Millard  v.  West, 
50  Iowa  616. 

A  prior  lienholder  is  not  a  necessary 
party,  unless  the  plaintiff  seeks  to  im- 
peach or  set  aside  his  lien,  or  claims  a 
higher  equity.  Sullivan  v.  Decker,  i 
E.  D.  Smith  (N.  Y.)  679. 

Nor  is  it  necessary  to  make  sub- 
sequent lienholders  parties  to  the  action. 
Kaylor  v.  O'Connor,  i  E.  D.  Smith, 
(N.  Y.)  672. 

2.  Snodgrass  v.  Holland,  6  Colo.  596; 
Sullivan  v.  Decker,  i  E.  D.  Smith  (N. 
Y.)  699. 

In  a  mechanics'  lien  suit  by  a  subcon-. 
tractor,  the  owner  of  the  premises,  pay- 
ing into  court  the  amount  due  the  prin- 
cipal  contractor,    may    have  him  sub- 
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stituted  as  defendant  under  Wis.  Rev. 
Stat.,  6  2610.  Wagner  v.  McMillen,  72 
Wis.  327. 

3.  Suydam  v.  Holden,  n  Abb.  (N. 
Y.)  Pr.  (N.  S.)  329. 

In  proceedings  to  foreclose  a  lien, 
application  to  bring  in  the  contractors 
as  parties  may  be  made  on  the  appear- 
ance of  the  parties  in  court  pursu- 
ant to  the  notice  to  appear,  and  on  due 
notice  of  an  intention  to  apply  for  the 
order.  Sullivan  v.  Decker,  i  E.  D. 
Smith  (N.  Y.)  699. 

A  prior  lien  claimant  is  not  a  neces- 
sary party,  if  his  claim  be  not  im- 
peached; "but  if  the  plaintiff  be  a  tub- 
contractor,  the  principal  contractor 
ought  to  be  brought  in.  Sullivan  v. 
Decker,  i  E.  D.  Smith  (N.  Y.)  699;  s. 
c,  12  N.  Y.  Leg.  Obs.  109.  And  see 
Foster  v.  Skidmore,  i  E.  D.  Smith  (N. 
Y.)  719. 

4.  State  V.  Eads,  15  Iowa  114;  Lewis 
V.  Rose,  82  111.  574;  Schaefferz).  Loh- 
man,  34  Mo.  68. 

5.  I  )unphy  z/.RiddJe,  86  111.22;  Snod- 
grass V.  Holland,  6  Colo.  598;  Williams 
^'.  Chapman,  17  III.  423;  Steigleman  v. 
McBride,  17  111.  300;  Crowl  v.  Nagle, 
86  111.  437;  Heim  v.  Vogel,  69  Mo.  529, 
535;  Clarke  v.  Ratcliffe,  8  Miss.  162; 
Raymond  v.  Ewing,  26  111.  329;  Kellv 
V.  Chapman.  13  111.  530;  Hauser  v. 
Hoffman,  32  Mo.  334;  Schaeffert'.  Loh- 
man,  32  Mo.  86;  Walkenhorst  v.  Coste, 
33  Mo.  401 ;  Johnson  v.  Pike,  35  Me.  291 ; 
Marion  v.  Ta^-lor,  27  Ind.  73;  Holland 
V.  Jones,  9  Ind.  495. 

A  mortgagee,  who  is  not  made  a  party 
to  a  decree  for  the  enforcement  of  a 
mechanics'  lien,  ra&y  redeem  upon  the 
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15.  Remedy  for  Impleading  Wrong  Parties. — The  objection  that 
a  petition  for  the  enforcement  of  a  mechanics'  h'en  does  not  implead 
necessary  parties  may  be  taken  in  the  answer  thereto  or  at  the 
hearing ;  and  it  is  not  lost  by  putting  in  an  answer  after  demur- 
ring.i 

16.  Where  suits  to  enforce  lien  are  in  the  nature  of  chancery  pro- 
ceedings and  are  governed  by  the  rules  of  chancery  practice,  the 
same  rules  of  practice  in  respect  to  parties  seem  to  apply .^  The 
defendants  should  be  the  owners  of  the  property  to  be  charged.^ 
All  persons  interested  in  the  property  or  claiming  to  have  a  lien 
thereon  at  the  time  of  the  commencement  of  the  suit  should  be 
made  parties.* 

17.  Where  Necessary  Parties  a  Question  for  the  Jury. — Where  the 
alleged  owner,  against  whom  a  claim  is  filed,  dies,  and  his  death 
is  suggested  on  the  record,  his  personal  representatives  sub- 
stituted, and  a  scire  facias  on  the  claim  issues  against  them,  the 
jury  have  nothing  to  do  with  the  question  whether  they  are 
rightfully  made  parties  or  not.^ 

XX.  Pleading. — On  a  petition  for  a  mechanics'  lien,  the  proceed- 
ings, where  the  statute  has  not  otherwise  provided,  will  be  gov- 
erned   by   chancery  rules. ^     In  those  States   where    the -lien   is 


payment  of  the  money  justly  due,  inter- 
est, costs,  etc.  Gamble  v.  Voll,  15  Cal. 
507.     See  Whitney  v.  Higgins,  10  Cal. 

547- 

Junior  Encumbrancer. — The  failure  to 
make  a  junior  encumbrancer  a  party  to 
the  proceeding  to  foreclose  the  lien 
does  not  preclude  the  plaintiff  from  en- 
forcing it  as  a  prior  lien  to  the  encum- 
brance. But  in  such  case  the  encum- 
brancer's right  of  redemption,  or  any 
other  right  he  might  have,  would  not  be 
cut  off  by  the  decree.  Evans  t'.  Tripp, 
35  Iowa  371.  See  Jones  v.  Hartsock, 
42  Iowa  147. 

1.  Kerns  v.  Flynn,  51  Mich.  573. 

If  a  claimant  under  the  mechanics' 
lien  law,  with  full  knowledge  of  all  the 
facts,  files  a  lien  claim  and  brings  suit 
against  the  wrong  person,  as  builder,  an 
amendment  will  not  be  allowed  at  the 
trial.  Substituting  the  name  of  the  per- 
son who  contracted  the  debt.  Bartley 
V.  Smith,  43  N.  J.  L.  321. 

In  an  action  against  husband  and 
■wife,  to  enforce  a  mechanics'  lien,  for  a 
debt  contracted  by  the  husband  alone, 
the  proceedings  may,  in  Nevj  Jersey, 
be  amended  by  striking  the  wife's  name 
from  the  record,  although  she  was  de- 
scribed, in  the  lien  claim,  as  joint  owner 
of  the  property  on  which  the  Avork  was 
done.  Ward  v.  Black,  7  Phila.  (Pa.)  342. 

In  a  suit  on  a  mechanics'  lien,  by  the 

1 


subcontractor,  against  the  owner  of  the 
premises,  plaintiffs  notice  of  lien 
gave  the  name  of  his  real  debtor,  but 
coupled  with  it  that  of  a  third  party 
who  was  not  liable.  Held,  that  if  de- 
fendant was  not  misled  to  his  injury  by 
the  mistake,  the  error  would  not  vitiate 
the  lien,  and  that,  in  the  absence  of 
proof,  no  presumption  would  arise  that 
defendant  was  so  misled.  Putnam  v. 
Ross,  46  Mo.  337.  ' 

2.  McGraw  v.  Bayard,  96  111.  146; 
Hamilton  v.  Dunn,  22  111.  259;  Clarke 
V.  Boyle,  51  111.  104,  105;  Lomax  v. 
Dore,  45  111.  379,  3S0. 

3.  Decker  v.  Myles,  4  Colo.  558. 

4.  lyomax  v.  Dore,  45  111.  379,  380; 
Kaylor  v.  O'Connor,  i  E.  D.  Smith 
(N.  Y.)  672;  North  Presbyterian 
Church  V.  Jevne,  32  111-.  214. 

5.  Van  Billard  v.  Nace,  i  Grant's 
Cases  (Pa.)  233. 

6.  Hamilton  v.  Dunn,  22  111.  259; 
Shaeffer  v.  Weed,  8  111.  511;  Sutherland 
V.  R^-erson,  24  111.  517;  McGraw  v. 
Bayard,  96  ill.  147.  See  Pairo  v.  Beth- 
ell,  75  Va.  825;  Clarke  v.  Boyle,  51  111. 
104;  Davis  V.  Alvord,  94  U.  S.  545; 
Murray  v.  Rapley,  30  Ark.  568. 

A  special  rejoinder  to  the  plaintiff's 
replication  is  erroneous  where  the  pro- 
ceedings to  enforce  a  mechanics'  lien  is 
a  chancery  proceeding.  Shaeffer  v. 
Weed,  8  III  511, 
72 
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Flea  or  Answer. 


enforced  by  the  common  law  writ  of  scire  facias,  the  proceedings 
assume  the  form  of  an  ordinary  civil  action,  and  are  in  all  things 
after  the  appearance  governed  by  the  same  rules  as  other  civil 
actions  brought  for  the  enforcement  of  similar  rights.^  Whether 
a  proceeding  to  enforce  a  mechanics'  lien  be  begun  at-law  or  in 
equity,  the  affidavit  need  not  state  any  other  ground  for  issuance 
of  the  attachment  than  that  such  lien  is  claimed.^ 

1.  Plea  or  Answer. — In  proceedings  to  enforce'  a  mechanics* 
lien  upon  realty,  an  answer  or  plea  should  be  put  in  by  the  defend- 
ant, so  that  an  issue  may  be  properly  formed.^  If  he  desires  to 
avail  himself  of  certain  defences  he  must  make  them  a  part  of  his 
answer  by  proper  averments.'*     And  where  the  answer  does  not 


In  lo-va,  rules,  berth  of  law  and  equity, 
are  applicable  to  a  proceeding  to  en- 
force a  mechanics'  lien.  Greenough  i\ 
Wigginston,  2  Greene  (Iowa)  435. 

Parties  to  a  mechanics'  lien  suit  may 
by  agreement  vmite  therewith  an  ordi- 
nary action  at  law,  prosecuted  by  ordi- 
nary proceedings.  Hines  v.  White- 
breast  Coal  etc.  Co.,  48  Iowa  296. 

In  Illinois,  a  suit  to  enforce  a  me- 
chanics' lien  is  substantially  a  chancery 
proceeding,  and  is  governed  by  the 
chancery  practice.  This  is  so  in  respect 
to  necessary  parties.  McGraw  v.  Bay- 
ard, 96  111.  147.  See  West  v.  Flemming, 
18  111.  248. 

In  A'e-iv  2'ork,  on  appearance  of  the 
parties,  the  proceedings  assume  the 
form  of  an  ordinary  civil  action;  but  in 
administering  the  law,  the  court  acts 
upon  equitable  principles.  Doughty  v. 
Devlin,  i  E.  D.  Smith  (N.  Y.)  625; 
Sullivan  v.  Decker,  i  E.  D.  Smith  (N. 
Y.)  699;  s.  c,  12  N.  Y.  Leg.  Obs.  109; 
Miller  v.  Moore,  i  E.  D.  Smith  (N.  Y.) 
739;  s.  c,  12  N.  Y.  Leg.  Obs.  53. 

1.  Doughty  V.  Devlin,  i  E.  D.  Smith 
(N.  Y.)  625;  Lee  v.  Burke,  66  Pa.  St. 

336- 

The  exhibit  of  lienholders,  who  come 
in  under  notice  from  one  who  wishes  to 
enforce  a  mechanics'  or  material-man's 
lien,  is  not  governed  by  the  strict  rules 
relating  to  pleadings  in  ordinary  actions 
Tibbetts  v.  Moore,  23  Cal.  208. 

2.  Hillman  v.  Anthony,  4  Baxt. 
(Tenn.)  444. ' 

3.  Roberts  v.  Miller,  32  Mich.  289. 

Upon  a  petition,  under  the  Massa- 
chusetts statute  respecting  mechanics' 
lien,  to  enforce  a  supposed  lien  on  land, 
and  on  a  building  erected  thereon,  for 
labor  and  materials  furnished  under  a 
contract  for  erecting  the  building,  the 
owner  of  the  land  maj'  come  in  and 
make  answer  to  the  petition,  although 


he  was  not  a  party  to  the  contract. 
Thaxter  v.  Williams,  14  Pick.  (Mass.) 
49. 

The  pendency  of  a  motion  for  security 
for  costs  in  a  suit  pending  on  mechanics' 
lien  will  not  necessarily  excuse  a  party 
for  not  filing  an  answer;  nor  will  such 
motion  prevent  the  rendition  of  a  de- 
cree,/?-o  confesso.  Hamilton  v.  Dunn, 
22  111.  2c;7. 

4.  Blethen  T'.  Blake,  44  Cal.  117;  Mc- 
Adow  V.  Ross,  53  Mo.  199. 

A  plea  to  an  action  by  a  material- 
man, relying  on  the  fact  that  the  action 
was  not  commenced  against  the  owner 
and  builder,  as  required  by  the  statute, 
must  expressly  aver  that  fact.  Tomlin- 
son  V.  Degraw,  26  N.  J.  L.  73. 

If  an  owner  of  a  building  against 
whom  an  action  is  brought  to  enforce  a 
mechanics'  lien  thereon,  by  a  party  fur- 
nishing materials  therefor  to  the  con- 
tractor, desires  to  avail  himself  of  a 
breach  of  the  contract  by  the  latter,  he 
must  make  it  a  part  of  his  defence  by 
proper  averments  in  his  answer.  Ble- 
then  V.  Blake,  44  Cal.  117. 

An  answer  in  proceedings  to  enforce 
a  mechanics'  lien  ma^"-  set  up  a  special 
contract,  and  assign  breaches  therein 
and  claim  damages  therefor  if  it  pro- 
poses to  adjust  all  the  equities  between 
the  parties,  by  allowing  the  plaintiff  the 
value  of  his  work  and  materials,  though 
performed  and  furnished  under  a  special 
contract  not  completed.  Koempel  v. 
Shaw,  13  Minn.  488. 

Claims  Inconsistent  with  Defence. — 
On  petition  by  a  material-man  against 
the  owner  and  the  contractor,  the  owner 
answered  denying  notice  of  lien  or 
knowledge  of  the  furnishing,  and  claim- 
ed damages  for  breach  of  the  peti- 
tioner's guaranty  that  the  contractor 
should  build  the  house  in  a  workman- 
like  manner  and   complete  it  by  a  cer- 
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specifically  deny  an  averment,  it  must  be  taken  as  admitted.* 
Where  the  answer  is  a  general  denial,  plaintiff  must  prove  all 
facts  necessary  to  show  the  existence  of  the  lien.^ 

2.  Time  of  Filing  Answer. — Where  the  statute  requires  that,  in 
mechanics'  lien  cases,  the  answer  shall  be  filed  at  a*  certain  time, 
if  the  answer  is  not  filed  at  that  time,  the  defendant  may  prop- 
erly be  defaulted.^ 

3.  When  Answer  Received  as  Evidence.— The  answer,  under  oath, 
to  a  petition  for  a  mechanics'  lien,  where  the  oath  is  not- waived, 
so  far  as  it  is  responsive  to  the  allegations  of  the  petition,  must 
be  received  and  treated  as  evidence.* 

4.  Bad  Pleas. — Where  the  plea  in  a  scire  facias  on  a  mechanics' 
lien  is  "  no  lien,"  no  question  as  to  the  sufSciency  of  the  claim 
upon  its  face  can  properly  arise  upon  the  trial. ^  The  short  plea 
"  no  lien  "  cannot  be  considered  as  a  demurrer,  either  general  or 
special.®  So  a  plea  in  bar,  averring  that  materials  were  furnished 
on  a  credit  which  had  not  yet  expired  is  bad,  because  it  goes  only 
in  suspension  of  the  remedy  and  should  be  pleaded  in  abate- 
ment.' 

5.  Requisites  of  Good  Plea. — A  claim  cannot  be  stricken  off,  on 
petition,  for  matters  of  fact  dehors  the  record.*     They  must  be 


tain  date.  Held,  that  this  counterclaim 
was  not  inconsistent  with  the  prior  de- 
fence, and  was  "connected  within  the 
subject  of  the  action"  within  Wagn. 
(Mo.)  Stat.  ioi6,  §  13.  McAdow  v. 
Ross,  53  Mo.  igg. 

Defences. — The  pendency  of  a  suit 
under  the  lien  law  against  the  owner  is 
no  defence  to  an  action  against  the  con- 
tractor at  the  same  time.  Gridley  v. 
Rowland,  i  E.  D.  Smith  (N.  Y.)  670. 

It  is  no  defence  to  a  suit  to  enforce  a 
mechanics'  Iten,  that  in  a  previous  suit 
for  the  same  debt  an  attachment  has 
been  issued  and  levied  upon  the  debtor's 
propert3'.  The  two  remedies  are  cumu- 
lative.   Brennan  v.  Swasey,  16  Cal.  140. 

In  an  action  to  recover  a  balance 
alleged  to  be  due  on  a  contract  for  the 
erection  of  a  building,  the  owner  can- 
not set  up  in  defence  that  certain  me- 
chanics, who  claimed  to  have  furnished 
.materials  for,  and  performed  labor  upon 
the  building,  at  the  request  of  the  con- 
tractor, had  taken  proceedings,  proper 
in  form  to  create  liens  on  the  building 
for  the  security  of  their  claims,  the 
validity  and  extent  of  which  had  not 
been  established.  Westervelt  v.  Levy, 
2  Duer  (N.  Y.)  354. 

The  defendant  may  plead  specially 
that  the  work  was  not  done  within  six 
months.  Gamon  v.  Winslow,  i  W.  N. 
C.  (Pa.)  432. 


1.  Gorman  v.  Dierkes,  37  Mo.  576. 

2.  Hassett  v.  Curtis,  20  Neb.  162. 

3.  Thielraan  v.  Burg,  73  111.  293. 

4.  Tracy  z'.  Rogers,  6g  III.  662. 

5.  Lee  V.  Burke,  66  Pa.  St.  336,  339; 
ox'erruling  McDowell  v.  Hill,  i  Phila. 
(Pa.)  102. 

6.  The  plea  of  "no  lien'  is  bad  and 
will  be  stricken  off  on  motion.  Snyder 
t;-.Kohler,  3  W.N.C.  (Pa.)  156;  Brown- 
ing V.  Rafsnyder,  24  Pitts.  L.  J.  (Pa.) 
80;  s.  c,  3  W.  N.  C.  (Pa.)  204. 

7.  Phillips'  Mech.  Lien,  \  418;  Camp- 
bell V.  Scaife,  i  Phila.  187. 

Other  Pleas. — A  plea,  denying  that 
the  plaintiifs  ever  had  an^'  claim,  is  bad 
on  demurrer,  as  denying  a  conclusion 
of  law.  Campbell  v.  Scaife,  :  Phila. 
(Pa.l  187. 

The  plea  of  mil  tiel  record  to  the 
scire  facias  is  a  nullity;  the  claim  is 
not  a  record.  Davis  v.  Church,  1  W.  & 
S.  (Pa.)  240. 

Under  the  act  of  1808  a  plea  that  the 
defendant  was  not  the  owner  was  bad, 
the  real  owner  being  entitled  to  defend 
in  an  ejectment  by  the  purchaser. 
Christine    -v.    Manderson,    2    Pa.    St. 

363- 

8.  Frick  v.  Gladdings,  30  Leg.  Int. 
(Pa.)  321;  s.  c,  s  Leg.  Gaz.  (Pa.)  317; 
Shoemaker  v.  Duganne,  i  W.  N.  C. 
471;  HoUowell  V.  Massey,  2  W.  N.  C. 
644. 
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brought  forward  by  plea  and  the  plea  must  set  up  facts  which  if 
moved  would  be  a  good  defence  under  the  law.^ 

6.  Payment. — On  the  plea  of  payment,  advantage  cannot  be 
taken  of  the  invalidity  of  the  lien.^ 

7.  Defects  in  proceedings  may  be  taken  advantage  of  by  way  of 
portion.*  A  claim  will  not  be  stricken  off  on  motion,  however, 
unless  the  defect  be  necessarily  fatal.* 

8.  Stay  of  Proceedings. — Where,  during  the  progress  of  the  suit, 
the  property  has  been  sold,  and  the  proceeds  absorbed  by  prior 
creditors,  proceedings  will  be  stayed,  without  regard  to  the 
question  of  costs.^ 


1.  Phillips  Mech.  L.,  §  420. 

In  a  suit  to  enforce  a  mechanics'  lien 
an  answer  alleging  that  the  property  is 
now  owned  by  a  third  person,  but  not 
denying  the  ownership  of  the  defend- 
ant at  the  time  the  lien  attached,  is  bad. 
Ainsworth  v.  Atkinson,  14  Ind.  538. 

In  an  action  on  a  mechanics'  lien, 
filed  against  a  specified  lot  of  ground 
and  a  house  erected  thereon  by  a  lessee 
under  an  improvement  lease,  whereby 
the  house  was  to  be  paid  for  partl_v  out 
of  the  profits  of  the  lot,  the  plea  "that 
the  defendant  holds  no  lands  bound  by 
the  alleged  lien"  is  not  good,  either  as 
a  plea  or  as  a  means  of  raising  an  issue 
of  fact.    Leiby  v.    Wilson,   40   Pa.    St. 

63- 

In  a  plea  to  proceedings  under  the 
lien  law  the  defendant  set  up  that  the 
premises  were  not  liable  to  the  debt. 
Held,  that  this  raised  no  issue  as  to  the 
title  to  the  property,  and  that,  after  the 
plea,  the  question  what  interest  the  de- 
fendant had,  or  whether  he  had  any  in- 
terest, was  ^immaterial.  Cornell  v. 
Matthews,  27  N.  J.   L.  522. 

The  general  denial  puts  in  issue  only 
issuable  facts,  and  where  in  an  action  to 
enforce  a  mechanics'  lien  the  complaint 
alleges  that  the  defendant  has  or  claims 
an  interest  in  the  land  which  is  subject 
to  the  lien,  this  allegation  is  wholly  im- 
material, and  a  general  denial  does  not 
amount  to  a  disclaimer  of  such  interest, 
but  only  puts  in  issue  the  fact  that  it 
was  subject  to  the  lien.  Elder  v. 
Spinks,  53  Cal.  293. 

2.  Lewis  V.  Morgan,  11  S.  &  R.  (Pa.) 
234;  Lybrandt  v.  Eberly,  36  Pa.  St. 
347;  St.  Clair  Coal  Co.  v.  Martz,  75 
Pa.  St.  384. 

3.  Philadelphia  v.  Slonaker,  6  Phila. 
(Pa.)  48;  Batik  v.  Rush,  2  W.  N.  C. 
(Pa.)  1S6. 

A  claim  which  does  not  appear  to 
have  been  filed  within  six  months  will 
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be   stricken   off  on   motion.     Philadel- 
phia V.  Slonaker,  6  Phila.  (Pa.)  48. 

A  rule  to  strike  off  the  lien  can  only 
be  obtained  on  motion.  Bank  v.  Rush, 
2  W.  N.  C.  (Pa.)  186. 

After  a  claimant  in  a  mechanics'  lien 
was,  by  rule  of  court,  directed  to  pro- 
ceed with  his  claim,  he  moved  to  strike 
off  the  claim  as  filed  by  him.  Held, 
that  the  motion  was  within  the  discre- 
tion of  the  court,  and  the  refusal  to 
strike  off  the  claim  left  the  case  pend- 
ing without  a  final  decision,  and  could 
not  be  reviewed  on  certiorari.  Sea- 
brook  V.  Swarthmore  College,  65  Pa. 
St.  74. 

Defects  and  variations  in  the  pro- 
ceedings to  enforce  a  mechanics'  lien 
held  to  be  immaterial  as  not  misleading 
the  owner.  Missouri  Planing  Mill  v. 
Presbyterian  Church,  54  Mo.  520. 

Objection  to  Sufficiency  of  Descrip- 
tion.— In  an  action  to  enforce  a  me- 
chanics' lien  under  the  Indiana  statute 
(2  Gav.  &  H.  300),  the  objection  that 
the  notice  of  the  lien  filed  in  the  re- 
corder's office  does  not  contain  a  suffi- 
cient description  of  the  property  against 
which  the  lien  is  sought,  is  not  properly 
raised  by  demurrer  to  the  complaint,' 
but  by  motion  to  strike  out  that  part  of 
the  complaint  relating  to  the  lien. 
Bourgette  v.  Hubinger,  30  Ind.  296. 

4.  Maxfield  v.  German  Lutheran 
Church,  2   Luz.  L.  Reg.  120. 

In  Rhode  Island,  a.  plea  and  answer 
filed  to  a  petition  in  equity  to  enforce  a 
lien  under  the  mechanics'  lien  law 
will,  upon  motion  of  the  petitioner,  be 
ordered  to  be  stricken  out  or  taken  off 
the  file;  the  purpose  of  the  statute  in 
authorizing  the  petitioner  to  proceed  in 
this  way  being  to  give  him  a  summary 
remedy,  without  the  encumbrance  and 
delay  of  plea,  answer,  etc.  Burlingame 
V.  Emerson,  5  R.  I.  62. 

6.  Matlack  v.  Deal,  i  Miles  (Pa.)  254. 
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The  execution  of  a  prior  judgment  creditor  will  be  stayed,  on 
the  petition  of  a  lien  creditor,  until  the  curtilage  has  been  set 
out  pursuant  to  the  statute.* 

9.  Effect  of  Nonsuit. — A  plaintiff  who  has  been  nonsuited  on 
the  trial  may  file  another  claim  and  proceed  thereon,  if  the  time 
therefor  has  not  expired.* 

10.  Chauging;  Form  of  Action. — One  who  has  commenced  a  per- 
sonal action  to  recover  for  building  a  house  and  furnishing  the 
materials  thereof  may  change  his  form  of  action  after  plea 
filed,  and  substitute,  in  lieu  of  his  declaration  in  assumpsit,  a 
proceeding  in  rem  to  enforce  his  mechanics'  lien.* 

11.  Consolidation  of  Suits. — It  is  proper  to  consolidate  suits 
brought  by  a  contractor  against  the  owner  of  ground  to  enforce 
a  mechanics'  lien  and  a  like  suit  brought  by  a  subcontractor 
against  such  owner  and  principal  contractor,  where  both  suits 
relate  to  the  same  subject  matter.* 

12.  Default. — A  default  after  due  service  of  summons  admits 
only  the  allegations  of  the  complaint,  and  if  they  are  insufficient 
to  support  the  judgment  it  will  be  reversed.* 

13.  New  Trial. — The  supreme  court  will  not  award  a  new  trial 
when  the  verdict  is  clearly  right  upon  the  evidence.® 

14.  Trial  by  Jury. — As  in  other  equitable  actions,  the  court 
may,  on  its  otvn  motion,  order  a  jury  to  be  impanelled  to  try  any 
issue  of  fact.  The  statute  giving  either  party  a  right  to  demand 
a  jury  does  not  change  the  rule.^ 

XXI.  Demtjreees. — In  proceedings  to  enforce  mechanics'  liens 
demurrers  have  the  same  office  as  in  ordinary  actions,^  and  a 
formal  objection  to  a  mechanic's  claim  should  be  raised  by  de- 
murrer.^    If  the  demurrant  wishes  to  take  advantage  of  any  sup- 

1.  Flickinger  v.  Huber,  31  Pa.  St.  A  bad  complaint  should  be  met  by 
344.  demurrer,   but,    if  the    right    result   be 

2.  Bournonville  v.  Goodall,  10  Pa.  reached  by  a  motion  to  strike  out,  the 
St.  133.       '  irregularity  is  not  available  error.    Mc- 

3.  Weathersby   v.  Sinclair,  43  Miss.  Grew  v.  McCarty,  78  Ind.  496. 

189.  9.   Lyirandt  f.  Eberly,  36;Pa.  St.  347; 

4.  Schnell  v.  Clements,  73  111.  613.         Doughty  v.  Devlin,  i  E.  D.   Smith  (N. 

5.  Chaffin  v.  McFadden,  41  Ark.  42.     Y.)  625;  Lehman  v.  Thomas,  5  W.  &  S. 

6.  Newcomer  v.  Hutchings,  96  Ind.  (Pa.)  262;  Mitchell  v.  Martin,  3  Pitts. 
119.  (Pa.)  474;  Maxfield    v.  German  Luth- 

7.  Huse  V.  Washburn,   59   Wis.  414.     eran  Church,  2  Luz.  L.  Reg.  (Pa.)  120; 
In  Drufee  f.  Horter,  57  Wis.  644,  it  is     Strunk  v.   Eichler,  3  Leg.  Cliron.  113; 

held  that  if  either  party  to  an  action  to  Kennedy  v.  Bozarth,  3  W.  N.  C.  (Pa.) 

foreclose    a    mechanics'    lien  ^demands  157. 

that  the  issues  of  fact  be  tried  by  a  jury  In  proceedings  under  the  lien  law,  it 
under  Wis.  Rev.  St.,  §  3323,  the  court  is  competent  for  the  defendant  to  de- 
has  np  power  to  direct  a  reference,  mur.  Doughty  v.  Devlin,  i  E.  D. 
The  statute  conferring  such  power  has  Smith  (N.  Y.)  625. 
no  application  to  an  action  to  foreclose  The  question  of  the  validity  of  a  me- 
a  mechanics'  lien.  chanics'  lien  is  to   be  taken  advantage 

8.  McDowell  V.  Hill,  i  Phila.  (Pa.)  of  by  demurrer  or  motion  to  strike  off 
102;  Brien  v.  Clay,  i  E.  D.  Smith  (N.  the  lien.  It  is  not  put  in  issue  by  the 
Y.)  649;  Harbeck  T.  Southwell,  18  Wis.  pleas  of  nonassumpsit,  payment  with 
418.  leave,   etc.,   and   advantage  cannot  be 
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posed  error  in  overruling  the  demurrer,,  he  must  let  final  judg- 
ment be  entered  upon  it ;  for  if  he  shall  answer  after  such  ruling, 
he  waives  any  objection  to  it,  except  for  the  two  radical  defects.^ 

XXII.  Amendments  of  petitions  to  enforce  the  lien  of  a 
mechanic  are  warranted  under  a  general  statute  which  allows 
amendments  "  in  any  pleading  or  proceeding,"  etc.,  as  being 
within  the  spirit  as  well  as  the  letter  of  the  law,  in  furtherance 
of  justice.^     And    the   court   will  require    the   complaint    to  be 


thus  taken  of  its  invalidity  in  the  trial 
of  issues  of  fact  before  a  jury.  SclioU 
V.  Gerhab,  93  Pa.  St.  346. 

Where  there  is  a  personal  liability 
shown  against  the  defendant,  the  lien 
being  auxiliary  to  such  liability,  the 
validity  of  the  lien  may  be  tested  by  a 
motion  to  strike  out  so  much  of  the 
complaint  as  refers  thereto;  but  where 
there  is  no  personal  liability  shown,  the 
right  of  action  depending  solely  upon 
the  validitj'  of  the  lien,  the  suiBciency 
of  the  complaint  may  be  tested  by  a 
demurrer  thereto.  Lawton  v.  Case,  73 
Ind.  60. 

In  an  action  to  enforce  a  lien  for 
lumber  and  materials,  some  of  the  alle- 
gations of  the  com])laint  were  incon- 
sistent with  statements  contained  in  the 
notice  of  the  lien,  a  copy  of  which  was 
attached  to  and  made  a  part  of  the 
complaint.  The  defendants  demurred 
for  ambiguity  and  uncertainty,  and  the 
demurrer  was  sustained.  The  plaintiff 
declined  to  amend,  and  a  judgment  was 
entered  against  him  on  the  demurrer. 
Held,  that  the  objection  was  well 
founded,  and  the  demurrer  properlj' 
sustained.      Frazer  v.  Barlow,  63   Cal. 

71- 

A  petition,  good  in  an  action  for 
goods  sold  and  delivered,  will  not  be 
held  bad  on  general  demurrer  in  an  ac- 
tion for  lumber  and  other  building  ma- 
terials, where  the  plaintiff  also  prays 
for  a  lien  on  a  building.  Griggs  v.  Le 
Poidevin,  11  Neb.  385. 

Grounds  for  the  omission  from  a  com- 
plaint of  the  exact  date  of  the  last 
charge  for  labor  or  materials  is  not 
ground  of  demurrer,  but,  at  most,  of  a 
motion  to  make  more  definite  and  cer- 
tain.    Wilier    V.  Bergenthal,    50   Wis. 

474- 

1.  Coddington  v.  Beebe,  29  N.  J.  L. 
550,  §  417;  De  Boom  v.  Priestly,  1  Cal. 
206;  Pierce  v.  Minturn,  Cal.  470; 
Brooks  V,  Minturn,  Cal.  481;  Pickering 
V.  Mississippi  etc.  Tel.  Co.,  47  Mo. 
457,  460;  Township  Board  of  Education 
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X'.  Hackman,  48  Mo.  243;  Saline  Co.  v. 
Sappington,  68  Mo.  454;  Mitchell  v. 
McCabe, -  10  Ohio  405,  409;  Peck  v. 
Cowing,  I  Denio  (N.  Y.)  222;  Jones  v. 
Thompson,  6  Hill  621;  Irvine  v. 
Forbes,  11  Barb.  (N.  Y.)  rjSy;  Fisher  v. 
Scholte,  30  Iowa  221,  222;  Coit  v. 
Waples,  I  Minn.  134,  140;  Hill  v. 
Wright,  23  Ark.  530. 

2.  Phillips  Mech.  L.,  §  426;  Witte  v. 
Clever,  11  Wis.  295.  See  McGee  v. 
Piedmont  M(g.  Co.,  7  Rich.  (S.  Car.) 
263;  Reeve  v.  Lee,  6  Wis.  80;  Schieffe- 
lin  I'.  Whipple,  10  Wis.  81;  Brown  -c. 
La  Crosse  etc.  Co.,  16  Wis.  555;  Hill 
V.  La  Crosse  etc.  R.  Co.,  11  Wis.  214, 
215;  Schmidt  v.  Gilson,  14  Wis.  514; 
Baker  t;.  Winter,  15  Md.  i;  Cumming 
V.  Wright,  72  Ga.  767;  Sands  v.  Sands, 
74  Me.  239;  Buckley  v.  Boutellier,  61 
111.  293;  Newman  v.  Jefferson  City  etc. 
R.  Co.,  19  Mo.  App.  100;  Sherrv  v. 
Schraage,  48  Wis.  93. 

If  a  claimant  under  the  mechanics' 
lien  law,  with  full  knowledge  of  ail  the 
facts,  files  a  lien  claim,  and  brings 
suit  against  the  wrong  person  as 
builder,  an  amendment  will  not  be 
allowed  at  the  trial  substituting  the 
name  of  the  person  who  contracted 
the  debt.  Sartley  v.  Smith,  43  N.  J. 
L.  321. 

The  plaintiff,  whose  name  was  Witte, 
filed  a  petition  for  a  mechanics'  lien  un- 
der the  name  of  Witter,  and  obtained  a 
judgment  therefor  in  his  proper  name. 
Held,  that  the  petition  might  be 
amended,  and  that  the  error  did  not 
avoid  the  judgment.  Witte  v.  Meyer, 
II  Wis.  295. 

An  amendment  to  a  complaint  for 
work  and  materials,  praying  a  judgment 
for  a  lien  on  the  building  under  Rev. 
Sts  ,  ch.  120,  changes  the  remed}',  not 
the  cause  of  action,  and  is  therefore 
allowable  under  the  code.  Lackner  v. 
Turnbull,  7  Wis.  105. 

If  the  defect  is  one  of  substance  it 
cannot  be  amended  in  the  appel- 
late court.    Baker  v.  Winter,  15  Md.  i. 
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amended  and  made  more  definite,,  when  it  does  not  appear  what 
the  facts  were.^  So  a  proceeding  to  enforce  a  mechanics'  Hen 
may  be  converted  by  amendment  into  an  ordinary  action  for 
work  done  and  materials  furnished.^ 

1.  What  Amendments  Allowed. — Amendments  which  do  not 
change  the  cause  of  action  are  allowable.^  If  it  appear  that  no 
lien  can  be  established  under  the  amendment,  the  privilege  will 
be  denied,*  or  if  the  original  proceeding  so  utterly  fails  to  comply 
with  the  statute  as  to  be  a  nullity,  and  the  time  has  passed  in 
which  to  begin  proceedings,  no  amendment  which  amounts  to  an 
entire  new  proceeding  will  be  allowed."  A  court  has  no  power 
tp  reform  by  amendment  an  insufficient  notice.®  But  a  complaint 
or  summons  may  be  corrected  under  the  general  power  of  amend- 
ment.'^ A  claim  is  not  amendable,  after  the  statutory  period  for 
filing  it  has  elapsed.* 

2.  Parties. — Where  a  new  party  defendant  is  brought  into  a 
suit  to  enforce  a  mechanics'  lien  by  amendment  of  the  petition, 
the  suit  as  to  him  is  brought  only  from  the  time  he  is  made  a 
party,  and  it  can  have  no  relation  back,  so  far  as  he  is  con- 
cerned, to  the  time  of  bringing  suit  against  the  original  defend- 
ants.^ The  statute  in  Pennsylvania  relating  to  mechanics'  liens, 
does  not  authorize  the  introduction  by  amendment  of  an  owner 
after  the  time  within  which  a  lien  against  him  should  have  been 
filed.i» 


1.  Broderick    v.    Poillon,    2    E.    D. 

Smith  (N.Y.)sS4. 

2.  Dunning  v.  Stovall,  30  Ga.  444. 

3.  Lackner  v.  Turnbull,  7  Wis.  105; 
Stevens  v.  Brooks,  23  Wis.  196;  Larkin 
V.  Noonan,  19  Wis.  82;  Vilas  v.  Mason, 
25  Wis.  310;  Sweet  W.Mitchell,  15  Wis. 
641;  Newton  v.  Allis,  12  Wis.  378; 
Newman  v.  Jefferson  City  etc.  R.  Co., 
iq  Mo.  App.  100;  Sherry  v.  Schraage, 
48  Wis.  93. 

Under  the  act  of  1863,  the  court  is 
not  bound  to  allow  an  amendment,  in- 
troducing an  entirely  new  detence. 
McGraw  v.  Godfrey,  56  N.  Y.  610;  s. 
c,  14  Abb.  Pr.  (N.  S.)  '397.  See  Gam- 
bling V.  Haight,  14  Abb.  Pr.,  N.  S. 
39S  n. 

An  amendment  should  not  be  allowed 
in  a  mechanics'  lien  proceeding  and  a 
decree  entered  nunc  fro  tunc  in  the  ab- 
sence of  notice.  Littlefield  v.  Schmoldt, 
24  III.  App.  624. 

Notice  of  the  tiling  of  amendment 
must  be  given  to  the  defendant.  Haight 
V,  Schuck,  6  Kan.  192. 

4.  Phillips  Mech.  L.,  §  427;  Bailey  v. 
Johnson,  i  Daly  (N.  Y.)  61. 

5.  Phillips  Mech.  L.,  %  427;  Witte  v. 


Meyer,  11  Wis.  295;  Nason  Mfg.  Co.  v. 
Jefferson  Medical  College  Hospital 
Trustees,  12  Phila.  (Pa.)  483;  O'Neil  v. 
Hurst,  II  Phila.  (Pa.)  171. 

6.  Lindle3'  v.  Cross,  31  Ind.  no; 
Vreeland  v.  Bo3'le,  37  N.  J.  L.  346; 
Beals  V.  Congregation  B'Nai  Jeshu- 
rum,  I  E.  D.  Smith  (N.  Y.)  654; 
Wasson  v.  Beauchamp,  11  Ind.  18; 
Duffy  V.  Brady,  4  Abb.  Pr.  (N.  Y.) 
432;  Schmidt  v.  Gilson,  14  Wis.  514. 

7.  Witte  V.  Meyer,  11  Wis.  295. 

8.  Dearie  v.  Martin,  78  Pa.  St.  55; 
Hensen  v.  Byrne,  2  W.  N.  C.  (Pa.) 
96. 

If  the  complaint  of  a  subcontractor, 
who  seeks  to  enforce  a  mechanics'  lien 
for  labor  or  materials,  fails  to  s'how  that 
his  own  contract  with  the  contractor 
was  made  in  conformity  with  the  terms 
of  the  contractor's  contract  with  the 
owrier  he  may  amend  the  complaint. 
Broderick  v.  Boyle,  i  Abb.  Pr.  (N.  Y.) 
319;  Broderick  'v.  Poillion,  2  E.  D. 
Smith  (N.  Y.)  554. 

9.  Crowl  V.  Nagle,  86  111.  437;  Ben- 
nitt  V.  Wilmington  Star  Mining  Co., 
119  111.  9.  ' 

10.  Knox  V.  Hilty,  118  Pa.  St.  430. 
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3.  Time  to  be  Kade. — A  plaintiff  who  obtains  leave  to  amend 
his  petition  must  file  his  amendment  within  the  time  prescribed, 
or  not  at  all  unless  further  leave  be  given.  Notice  of  the  filing 
of  such  amendment,  or  amended  petition,  must  be  given  to  the 
defendant,  unless  such  notice  is  waived.* 

4.  Bill  of  Exceptions. — Where  the  exception  is  to  the  ruling  of 
the  judge  upon  all  the  evidence  in  the  case,  the  whole  evidence 
must  be  made  a  part  of  the  bill  of  exceptions.* 

5.  Dismissal  of  Parties.. — After  the  jury  is  sworn  and  the  evi- 
dence is  offered,  the  plaintiff  may  file  a  dismissal  of  the  cause  as 
against  some  of  the  defendants,  so  far  as  it  is  sought  to  obtain  a 
personal  judgment  against  them  but  retain  them,  as  defendants  so 
far  as  it  is  sought  to  enforce  the  lien  on  the  premises.* 

XXIII.  CONSTKUCTION. — Mechanics'  liens  being  purely  statutory,* 
their  character,  operation  and  extent  must  be  ascertained  by  the 
terms  of  the  statute  creating  and  defining  them,  and  the  courts 
cannot  extend  the  statute  to  meet  facts  and  circumstances  for 
which  the  statute  itself  does  not  provide,  but  which  the  courts 
think  of  equal  merit  with  those  provided  for  by  the  statute.^  If 
a  statute  be  susceptible  of  two  constructions,  one  consistent  with 
natural  equity  and  justice  and  the  other  not,  the  court  should 
give  the  former  construction  to  it.® 

1.  Liberally  Construed. — Statutes  enacted  for  the  benefit  and 
protection  of  mechanics,  being  eminently  remedial,  are  liberally 
construed.' 

1.  Haight  V.  Schuck,  5  Kan.  192.  repairing  any  house   or  furnishing  ma- 

2.  Ricker  v.  Joy,  72  Me.  106.  terials    therefor,    in     certain     counties 

3.  Scoville  V.  Chapman,  17  Ind.  470.  specified  in  the  act,  and  made  applicable 

4.  Copeland  v.  Kehoe,  67  Ala.  594;  to  all  the  counties  in  the  State  except 
Ehlers  v.  Elder,  51  Miss.  495;  Frost  v.  New  York  and  Erie,  by  Laws  of  1858, 
Isley,  54  Me.  345,  351;  McCay's  Appeal,  ch.  204  does  not  apply  to  the  city  of 
37  Pa.  St.  125;  Freeman  v.  Cram,  3  N.  Brooklyn.  Rafter  v.  Sullivan,  13  Abb. 
Y.   305;    Chambersburgh   Mfg.  Co.  v.  "Pr.  (N.  Y.)  262. 

Hazelet,  3  Brewst.  (Pa.)  98;  Childs  v.  The  mechanics'  lien  law  is  to  be  con- 
Anderson,  128  Mass.  108;  Dinkins  v.  fined  strictly  within  the  places  allowed 
Bow-ers,  49  Miss.  219;  Barnard  w.  Mc-  by  act  of  assembly.  Tilford  f.  Wallace 
Kenzie,  4  Colo.  251;  Tilford  T>.  Wallace,  3  Watts  (Pa.)  141. 

3  Watts  (Pa.)  141;   Porter  v.  Miles,  67  6.  Lombard    v.    Trustee    of  Young 

Ala.    132;    Grant    v.    Vandercook,    57  Men's     Library    Asso.    Fund,    73   Ga. 

Barb.   (N.  Y.)  165;   Willison  v.  Doug-  322. 

lass,   66  Md.  99;   Reindollar  v.   Flick-  7.  Hays   v.    Mercier,    22     Neb.   656; 

eringer,  59  Md.  469;  Wehr  t'.  Shryock,  White  Lake  Lumber  Co.  v.  Russell,  22 

55   Md.  334;    Shackleford   v.  Beck,   80  Neb.  126;  Gilman  v.  Gard,  29  Ind.  291; 

Va.  573;   Mushlitt  v.  Silverman,  50  N.  Montandon  v.  Deas,  14  Ala.  33;  s.  c,  48 

Y.  360.  Am.  Dec.  84;   Barnard  v.  McKenzie,  4 

5.  Copeland  v.  Kehoe,  67  Ala.  594;  Colo.  251;  Buchanan  x'.  Smith,  43  Miss. 
Ex  parte  Schmidt,  52  Ala.  256;  Barnard  90;  Weathersby  v.  Sinclair,  43  Miss.  189; 
V.  McKenzie,  4  Colo.  251,  253;  Brady  De Witt -k.  Smith,  63  Mo.  263;  Sharpe  ti. 
V.  Anderson,  24  111.  no;  Tilford  v.  Spengler,  48  Miss.  360;  Bayard  v.  Mc- 
Wallace,  3  Watts  (Pa.)  141.  Graw,  i  111.  App.  134;  Baldwin  v.  Mer- 

Lien  Applying  to  Counties  Do  Not  In-  rick,  i  Mo.  App.  281;  Barns  T.'Thomp- 
clude  Cities. — Chapter  402  of  the  laws  son,  2  Swan  (Tenn.)  313;  Buck  v. 
of  1854,  which  provides  a  method  of  se-  Brian,  3  Miss.  874.  See  Oster  v.  Rab- 
curinga  lien  in  favor  of  any  person  per-  enean,  46  Mo.  595;  Putnam  v.  Ross,  46 
forming  labor  in  erecting,  altering  or     Mo.  337;   Skyrme   v.  Occidental  Mill 
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2.  Prospective  and  Retrospective  Laws. — Statutes  are  not  to  be  so 

construed  as  to  have  a  retrospective  effect,  unless  such  construc- 
tion be  required  in  the  most  expHcit  terms ;  the  presumption  being, 
that  they  are  to  operate  prospectively  and  not  to  impair  vested 
rights.* 


6  Min.  Co.,  8  Nev.  219;  Tuttle  v.  Mont- 
ford,  7  Cal.  358. 

Compare  Caussius  v.  Merrill,  65  111. 
67;  Bottonily  t'.  Grace  Church,  2  Cal. 
90;  Greene  v.  Ely.  2  Greene  (Iowa)  50S; 
Esterley's  App.,  54  Pa.  St.  192;  Cook  v. 
Heald,  21  111.  425;  Crowl  v.  Nagle,  86 
111.  437;  Stephens  v.  Holmes,  64  111. 
336;  Huntington  v.  Barton,  64  111.  502;- 
Rothgerber  v.  Dupuy,  64  111.  452. 

The  claims  of  mechanics  are  favored 
by  our  laws,  and  courts  will  give  a  free 
interpretation  to  statutes  in  favor  of  the 
laborer.  Buchanan  v.  Smith,  43  Miss. 
90;  Weathersby  v.  Sinclair,  43  Miss. 
1S9. 

The  lien  given  to  mechanics  should 
not  be  defeated  by  a  too  rigid  construc- 
tion of  the  statutes.  Barnes  v.  Thomp- 
son, 2  Swan  (Tenn.)  313. 

Notwithstanding  the  mechanics'  lien 
law  was  unknown  to  the  common  law, 
yet  in  view  of  the  equitable  character 
of  the  statute  it  should  be  liberally 
construed,  but  cannot  by  construction 
be  extended  to  cases  not  provided  for  by 
the  statute.  Barnard  v.  McKenzie,  4 
Colo.  251. 

In  Tuttle  V.  Montford,  7  Cal.  358,  it 
was  held  that  the  lien  of  the  mechanic, 
artisan  and  material-man  was  favored  . 
in  law,  because  those  parties  had  in 
part  created  the  very  property  on  which 
the  lien  attached.     Tuttle  v.  Montford, 

7  Cal.  358. 

Where,  under  seventh  section  of  the 
act  of  March  nth,  1843,  as  amended 
March  I2th,  1853,  Curwen's  Stat.,  2201, 
an  account  in  this  form:  "L.  Huesman 
to  J.  Harvey  Thomas,  Dr.,  1854,  Decem- 
ber 22nd.  To  carpenter  work  on  house 
as  measured  ,$951.05,"  was  filed.    Held, 

( 1 )  that  the  same  was  sufficiently  explicit; 

(2)  that  the  fact  that  the  amount  due 
was  only  .$891.53,  instead  of  the  ,$951.05, 
did  not  defeat  the  lien.  Sutliff,  J., 
said:  "The  equitable  object  of  the  stat- 
ute is  clearly  expressed  by  the  iirst  sec- 
tion. It  was  to  secure  to  the  laborer 
his  hire  or  reward  for  the  construction 
or  repair  which  he  had  made.  The 
means  devised  was  to  permit  him  who 
had  by  labor,  skill  or  material  con- 
tributed to  constitute  a  permanent  ob- 
ject  of    value   to    hold    proprietorship 


fro  tanto  therein  until  paid  the  price 
thereof  according  to  contract,  if  under 
contract,  or  otherwise  according  to  the 
just  value  of  such  contribution.  Look- 
ing thus  at  the  object  of  the  statute,  and 
perceiving  it  to  be  one  of  an  equitable 
character  and  beneficent  tendency,  sec- 
tion seven  being  directory  to  the  mode 
of  securing  the  object  of  the  statute, 
the  same  ought  to  be  liberally  con- 
strued for  the  furtherance  and  attain- 
ment of  such  object."  Thomas  i'. 
Huesman,  10  Ohio  St.  152,  156. 

1.  Plumb  V.  Sawyer,  21  Conn.  351. 
See  Capelle  v.  Baker,  3  Houst.  (Del.) 
344;  Parker  v.  Mass.  R.  Co.,  115  Mass. 
580;  Vanderpool  v.  La  Crosse  etc.  R. 
Co.,  44  Wis.  652;  Smith  v.  Kolb,  58 
Ala.  645;  Donahy  v.  Clapp,  I2  'Cusli. 
(Mass.)  440;  Donaldson  t'.  O'Conner, 
I  E.  D.  Smith  (N.  Y.)  695;  Gordon  v. 
South  Fork  Canal  Co.,  i  McAU  (U.  S.) 
513;  Townsend  v.  Wild,  i  Colo.  10; 
Arbuckle  v.  Illinois  etc.  R.  Co.,  81  111. 
429;  Central  etc.  R.  Co.  ti.  Henning,  52 
Tex.  466;  Moore  v.  Mausert,  5  Lans. 
(N.  Y.)  173;  Church  v.  Davis,  9  Watts 
(Pa.)  304;  McCrea  v.  Craig,  23  Cal. 
522. 

Statutes  are  never  to  be  construed  so 
as  to  operate  retrospectively,  unless 
such  legislative  intention  is  unmis- 
takable. Vanderpool  v.  La  Crosse  etc. 
R-  Co.,  44  Wis.  652. 

In  construing  a  statute  a  prospective 
operation  only  will  be  given  to  it  unless 
its  terms  show  a  .legislative  intent  that 
it  should  have  a  retrospective  effect. 
Knight  V.  Begole,  56  111.  122. 

The  act  of  June  nth,  1879,  relating 
to  mechanics'  liens,  and  authorizing  the 
amendment  of  the  same,  must  be  con- 
strued to  act  prospectively.  The  act 
confers  important  rights  on  the  claim- 
ant, and  subjects  the  building  to  addi- 
tional liabilities  and  its  owner  to  in- 
creased risks,  and  as  it  is  nof  therefore 
purely  remedial  it  cannot  be  held  ap- 
plicable to  cases  pending  at  its  passage. 
Fohnistock  v.  Wilson,  95  Pa.  St.  301. 

Payment  for  labor  performed  under  a 
contract  with  a  person  emplo^'ed  by  the 
owner  of  land  to  erect  a  building  tliere- 
on  cannot  be  secured  by  a  lien  on  said 
land  under   Stat.    1851,  ch.  343,  if  the 
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After  work  has  been  done  for  which  the  laborer  was  entitled  to 
a  lien  by  statute,  and  before  the  expiration  of  the  time  within 
which  he  might  proceed  to  enforce  it,  it  would  be  competent  for 
the  legislature  to  provide  a  new  and  more  efficacious  remedy,  and 
such  lien  might  then  be  enforced  according  to  that.^ 

3.  Statutes  Enacted  Subsequent  to  Existing  Contract. — A  mechan- 
ics' lien  will  attach  for  work  done  or  materials  furnished  since  the 
act  took  effect,  although  under  a  contract  made  before  that  date.* 
The  rights  of  the  parties  are  to  be  ascertained  and  fixed  by  the 
law  in  force  when  the  contract  was  made  ;  but  such  rights  may  be 
established  and  enforced  by  the  law  existing  at  the  bringing  of 
the  suit.* 

4.  Repeal  of  Lien  Statutes. — Where  two  acts  of  the  legislative 
assembly  on  the  same  subject  are  repugnant  to  each  other,  the  last 
should  be  regarded  as  repealing  the  first,  and  this  is  especially  so 
when  the  latter  act  contains  a  clause  repealing  all  acts  and  parts 
of  acts  inconsistent  with.' it.*  So  where  work  and  materials  are 
done  and  furnished  under  a  lien  law  which  is  repealed  before  the 
completion  of  the  building,  and  the  building  is  furnished  after 
the  new  law  takes  effect,  the  lien  thus  acquired  is  not  lost  by 
the  repeal  thereof.  It  should  be  prosecuted  under  the  new  stat- 
ute.^ 


contract  with  the  land  owner  for  the 
erection  of  the  building  was  made  be- 
fore that  statute  took  effect,  although 
after  its  approval,  even  if  the  contract 
for  the  labor  was  made  and  the  labor 
actually  performed,  after  the  statute 
was  in  full  force.  Donahy  v.  Clapp,  12 
Cush.  (Mass.)  440. 

Payment  for  labor  performed  under  a 
contract  with  a  person  employed  by  the 
owner  of  land  to  erect  a  building  there- 
on cannot  be  secured  by  a  lien  on  said 
land  under  Stat.  1851,  ch.  343,  if  thei 
contract  with  the  land  owner  for  the 
erection  of  the  building  was  made  be- 
fore that  statute  took  effect,  altliough 
after  its  approval,  even  if  the  contract 
for  the  labor  was  made  and  the  labor 
actually  performed  after  the  statute 
was  in  full  force.  Donahy  v.  Clapp,  12 
Cush.  (Mass.)  440. 

1.  Paine  v.  Woodworth,  15  Wis.  298. 
See  McCrea  v.  Craig,    23  Cal.  522. 

2.  Hauptman  v.  Catlin,  4  Abb.  Pr. 
(N.  Y.)  472;  Sullivan  v.  Brewster,  i  E. 
D.  Smith  (N.  Y.)  681.  See  Gordon  v. 
South  Fork  Canal  Co.,  i  McAllister 
(U.  S.)  z,iy.  Miller  -■.  Moore,  i  E.  D. 
Smith  (N.  Y.)  739. 

A  mechanics'  lien  growing  out  of  a 
contract  entered  into  before  the  pas- 
sage of  the  Illinois  act  of  1839,  but  not 
completed    until   after  it    took    effect 
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should    be  prosecuted   under   that   act. 
Turney  v.  Saunders,  5  111.  527. 

In  Mason  v.  Heyward,  5  Minn.  74, 
the  mechanics'  lien  law  of  Alarch  20th, 
185S,  was  construed  as  between  the 
owner  and  contractor  to  be  retrospec- 
tive, and  to  give  a  lien  for  work  com- 
menced before  and  finished  after  its 
passage. 

3.  Willamette  etc.  Co.  v.  Riley,  i 
Oreg.  183;  Andrews  v.  Washburn,  11 
Miss.  i09;Turney  v.  Saunders,  5  III.  527. 

After  work  had  been  done  for  which 
the  laborer  was  entitled  to  a  lien  under 
section  12,  ch.  153,  R.  S.  1858,  and  be- 
fore the  expiration  of  the  time  within 
which  he  might  proceed  to  enforce  it, 
it  was  competent  for  the  legislature  to 
provide  a  new  and  more  efficacious 
remedy,  as  was  done  by  ch.  215,  Laws 
of  1S60;  and  the  lien  might  be  enforced 
according  to  that  act,  although  no  steps 
had  been  taken  for  its  enforcement  un- 
der the  former  statute.  Paine  v.  Wood- 
worth,  15  Wis.  298,  299. 

4.  Purmort  v.  Tucker  Lumber  Co., 
2  Colo.  T.  470.  See  Hanes  v.  Wadey 
(Mich.),  41  N.  W.  Rep.  222;  Meyer  w. 
Berlandi,  39  Minn.  438;  Pond  Machine 
Tool  Co.  V.  Robinson,  38  Minn.  272; 
Best  V.  Bauragardner,  122  Pa.  17. 

5.  Turney  v.  Saunders,  5  111.  527; 
Willim  V.  Bernheimer,  5  Minn.  2S8. 
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5.  Successive  statutes  securing  to  mechanics  and  laborers  liens 
for  their  labor  and  material  furnished  are  all  in  pari  materia,  and 
are  to  be  construed  together  as  forming  one  entire  system,  in 
which  prior  enactments,  so  far  as  they  are  consistent  and  neces- 
sary to  the  proper  operation  and  enforcement  of  the  liens  intended 
to  be  secured  by  the  statutes,  are  to  be  held  to  apply  to  all  sub- 
sequent provisions  on  the  same  subject.^  So  where  a  statute 
amendatory  of  a  former  one  sets  forth  the  original  statute  as 
amended,  retaining  a  portion  of  the  old,  omitting  a  portion,  and 
incorporating  therein  new  provisions,  the  effect  is  not  to  repeal  and 
re-enact  the  portion  retained,  but  such  portion  continues  in  force 
from  the  time  of  the  first  enactment ;  the  portions  omitted  are 
abrogated,  and  cease  to  form  part  of  the  statute  from  the  time 
the  new  act  takes  effect,  and  the  new  provisions  also  become 
operative  from  that  time.^ 

6.  Acts  Repealed  by  Implication. — It  is  the  undoubted  rule  that 
repeals  by  implication  are  not  favored.  Where  there  is  no  repeal- 
ing clause  in  a  later  statute,  and  that  and  a  former  one  can  stand 
together,  and  both  have  effect,  they  will  generally  both  be  held  to 
be  in  force.  But  where  a  later  statute,  not  purporting  to  amend 
a  former  one,  covers  the  whole  subject,  and  was  plainly  intended 
to  furnish  the  only  law  upon  the  subject,  the  former  statute  must 
be  held  repealed  by  necessary  implication.* 

XXIV.  Jurisdiction. — A  suit  to  enforce  a  mechanics'  lien  may 
be  where  the  land  is,  without    reference   to  the   residence   of  the 

The  Stat.  1837,  ch.  273,  "to  secure  to  claim  or  petition,  as  had  been  required 

mechanics  and  others  payment  for  their  by  the  act  of  1855.     Held,  that  his  lien 

labor  and  materials  expended  in  erect-  was   not  preserved.     Willim    v.    Bern- 

ing   and    repairing    houses    and    other  heimer,  5  Minn.  288. 

buildings,"  does   not  impair  rights  pre-  1.   Gilson  v.  Emery,  n  Gray  (Mass.) 

viously   acquired  under  the    Stat.  1821,  430;     Goddard    v.     Boston,    20     Pick, 

ch.  159,  on   the  same   subject.     Conner  (Mass.)    407,  410.     See   Germania  etc. 

V.  Lewis,  16  Me.  268.  Assoc.  i>.  Wagner,  61  Cal.  349. 

Wherp  a  law  relating  to  mechanics'  2.   Moore    v.    Mausert,     49    N.     Y. 

liens  is  repealed  by  a  new  law  contain-  332.   Woodbury  v.  Grimes,  i  Colo.  100. 

ing  all  the  essential  parts  of  the  law  re-  3.    Heckmann   v.   Pinkney,  81  N.  Y. 

pealed,  ^e/tf  that  the   repeal  of  the  old  211,    215;     Shilling    v.    Templeton,   66 

law   does    not   destroy    existing    rights  Ind.  5S5;   Daviefes  ■?'.  Fairbairn,  3  How. 

thereunder.     Capron  v.  Strout,  11  Nev.  (U.    S.)    636;    Norris    v,    Crocker,   13 

304;     Skyrme    v.    Occidental     Mill    &  How.  (U.  S.)  429;   Farr  v.  Brackett,  30 

Min.  Co.,  8  Nev.  219,  220.  Vt.  344;   Wakefield  v.  Phelps,  37  N.  H. 

Work  and   materials  were  done  and  295;  D.  and  L.  Plankroad  Co.  v.  Allen, 

furnished  upon   a  house  while  the  lien  16   Barb.    (N.    Y.)    15;    Burbridge    v. 

law  of  1855  was  i.i  force,  but  the  me-  Marcy,  54  How.  Pr.  (N.  Y.)  446;    EUi- 

chanic  filed  no  petition  or  claim  as  re-  son  v.  Jackson  Water  Co.,  12  Cal.  542. 

quired    by    that     law    before    it     was  When  a  married  woman  makes  im- 

repealed    by    the    act    of    March   20th,  provements  upon  her  separate  estate  by 

1858;  he  did  not  lodge  with  the  register  building,  it   is  not   necessary    that   she 

of  deeds  as  required  by   the   latter  act  should  contract  with  a   view  of  charg- 

any  certificate  within  sixty  days,  nor  do  ing  such  estate,  as  it  is'  the  law  and  not 

anything  till   after   the  act   of  August  the  contract  which  gives  the  mechanic 

I2th,    1858,   when    instead    of   filing   a  his  lien.     If  there  is  any  irreconcilable 

sworn    account    with    the    register    of  conflict  between  the  proviso  to   section 

deeds,  as  required  by  that  act,  he  filed  5  of  the  act  touching  the  marriage  re- 

with  the  clerk  of  the   district  court  a  lation,   i    R.   S.   1876,  p.   550,  and   the 
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parties.*     The  court  in  which  the  lien  may  be  enforced  is  desig- 
nated by  statute.* 


law  on  the  subject  of  mechanics'  liens, 
the  latter  being  the  law  must  prevail. 
Shilling  V.  Templeton.  66  Ind.  585. 

1.  Guerrant  v.  Dawson,  34  Miss.  149. 

2.  Arkansas. — The  circuit  court  has 
jurisdiction  to  enforce  a  mechanics'  lien 
for  a  sum  under  $100.  Proceedings  to 
enforce  liens  on  land  or  in  which  the 
title  or  possession  thereof  are  involved 
are  expressly  excepted  from  the  juris- 
diction conferred  by  the  constitution  on 
justices  of  the  peace.  White  v.  Mill- 
bourne,  31  Ark.  486. 

California  county  court  has  no 
jurisdiction  to  enforce  lien  when  amount 
exceeds  two  hundred  dollars.  Brock 
V.  Bruce,  5  Cal.  279.  See  McNiel  v. 
Borland,  23  Cal.  144. 

Colorado. — The  extent  of  the  juris- 
diction of  the  county  courts  as  to  their 
pecuniary  limit  in  suits  to  enforce  lien 
claims  is  to  be  measured  by  the  amount 
involved  in  each  claim  severally,  and 
not  the  aggregate  of  all  the  claims  pre- 
sented against  the  same.  Kej'stone 
Min.  Co.  V.  Gallagher,  5  Colo.  23. 

In  Illinois,  the  circuit  court  has 
jurisdiction  of  a  mechanics'  lien  pro- 
ceeding.    Paddock   v.   Stout,    121    111. 

In  Indiana,  the  statute  expressly 
gives  the  court  of  common  pleas  concur- 
rent jurisdiction  with  the  circuit  court 
in  cases  to  enforce  mechanics'  liens,  and 
it  is  settled  by  numerous  decisions  that 
where  the  question  of  title  to  real  es- 
tate is  incidentally  put  in  issue  in  a 
case  in  which  jurisdiction  is  expressly 
conferred  on  the  court  of  common 
pleas,  its  jurisdiction  is  not  thereby 
ousted.  Toner  v.  Mitchell,  13  Ind.  530; 
Fleming  v.  Potter,  14  Ind.  486;  Vaughn 
V.  Stuzaker,  16  Ind.  33S;  HoUiday  v. 
Spencer,  7  Ind.  632. 

The  St.  Louis  court  of  common  pleas 
has  jurisdiction  of  suits  to  enforce  me- 
chanics' liens.  Fitzgerald  v.  Jones,  33 
Mo.  587.  Comfare  Hammond  v.  Bar- 
num,  13  Mo.  325. 

The  Kansas  City  court  of  common 
pleas  has  no  jurisdiction  to  enforce  a 
mechanics'  lien.  Ashburn  v.  Ayers,  28 
Mo.  75;   Piatt  V.  Smith,  28  Mo.  593. 

In  Maryland,  constitution  confers  on 
the  court  of  common  pleas  original 
jurisdiction  only  "in  suits  where  the 
debt  or  damage  claimed  shall  be  over 
one  hundred  dollars  and  shall  not  ex- 
ceed five  hundred  dollars."     Held,  that 


this  language  does  not  embrace  a  pro- 
ceeding to  enforce  a  mechanics'  lien 
which  is  not  a  suit  for  debt  or  damage, 
but  a  proceeding  in  rem  by  scire  facias, 
and  that  court  therefore  has  no  juris- 
diction in  such  cases.  Miller  v.  Bar- 
roll,  14  Md.  174. 

In  Michigan,  the  supreme  court  has 
no  jurisdiction  to  review  proceedings 
to  enforce  a  mechanics'  lien  under  the 
statute  (Comp.  L.  1871,  ch.  215)  except 
by  virtue  of  the  special  act  (Laws  of 
1873,  p.  119)  conferring  such  jurisdic- 
tion; and  as  that  act  specifically  pro- 
vides only  for  appeals  to  be  taken  in 
the  same  manner  as  in  ordinary  chan- 
cery cases,  and  enacts  that  the  powers 
and  duties  of  the  appellate  court  in  re- 
lation thereto  "shall  be  the  same  as  are 
now  provided  by  law  in  relation  to 
appeals  in  ordinary  chancery  cases,"  it 
thereby  excludes  any  other  mode  of 
review,  or  rule  or  course  of  proceeding 
on  appeal;  and  the  finding  of  a  jur3', 
therefore,  in  such  proceedings,  instead 
of  being  considered  decisive  and  con- 
trolling, as  a  common  law,  must  be  re- 
garded as  a  mere  provisional  and 
assistant  inquisition,  analogous  to  a 
verdict  on  a  feigned  issue  in  a  chancery 
cause.     Willard   v,   Magoon,  30   Mich. 

273- 

In  New  York,  the  supreme  court 
can,  during  the  year,  recognize  a  me- 
chanics' lien  as  existing  on  the  premises, 
and  can  continue  the  property  or  keep 
its  proceeds  in  court  subject  to  the 
lien  if  proper  proceedings  are  taken  to 
enforce  it,  and  may,  perhaps,  obtain 
jurisdiction  so  far  over  the  subject 
matter  as  to  order  the  lien  to  be  dis- 
charged hy  payments,  if  brought  to  a 
close  within  the  year,  or  if  proceedings 
are  still  pending  for  that  purpose.  But 
this  court  can  give  no  judgment  order- 
ing the  property  to  be  sold  to  satisfy 
the  lien  either  before  or  after  the  year 
expires,  because  such  judgment  can 
only  be  rendered  by  the  common  pleas, 
and  the  proceeding  is  not  one  known  to 
this  court  or  to  the  common  law. 
Noyes  v.  Burton,  17  How.  Pr.  (N.  Y.) 
449. 

The  jurisdiction  of  the  common  pleas  , 
is  general,  'but  the  claiinant  proceeds 
therein  at  the  hazard  of  paying  his 
own  costs  in  case  the  amount  recovered 
do  not  exceed  ,$50.  Jaques  v.  Morris,  2 
E.  D.  Smith  (N.  Y.)  639. 
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1.  Justice  of  the  Peace. — A  justice  of  the  peace  has  original 
jurisdiction  to  enforce  a  lien  where  the  claim  does  not  exceed  a 
certain  amount.^  In  a  proceeding  before  a  justice  to  enforce  a 
mechanics'  lien  all  jurisdictional  facts  must  appear  affirmatively 
on  the  face  of  the  proceedings ;  and  the  filing  of  notice  in  the 
clerk's  office  of  the  circuit  court  beginning  the  suit,  and  a 
filing  of  a  sufficient  statement  before  the  justice  are  jurisdictional 
facts.^ 

2.  Courts  of  Error. — In  all  cases  of  error,  not  of  a  jurisdic- 
tional character,  before  the  aggrieved  party  can  be  heard  in  a 
court  of  error,  he  should  first  seek  relief  at  the  hands  of  the  court 
where  the  error  has  occiirred.^ 

XXV.  Evidence. — Where  the  mechanics'  lien  law  does  not  pre- 
scribe the  kind  of  evidence  admissible  to  prove  such  claims,*  the 
proceedings  are  governed  by  the  general  rules  of  evidence.^  It  is 
laid  down  as  one  of  the  most  important  rules  that  the  allegations 
of  the  complaint  must  be  established  by  proof.^     The  allegata  and 


The  district  courts  of  New  York 
have  jurisdiction  in  all  cases  where  the 
claim  does  not  exceed  $ioo,  without  re- 
gard to  the  state  of  the  accounts  be- 
tween the  parties.  Folev  v.  Gough,  4 
E.  D.  Smith  (N.  Y.)  724: 

Though  the  lien  expire  pendente  lite, 
the  court  does  not  lose  jurisdiction,  but 
may  proceed  to  render  a  personal  judg- 
ment. McGraw  v.  Godfrey,  56  N.  Y. 
610;  s.   c,  ,14  Abb.   Pr.    (N.  Y".),  N.  S. 

397- 

In  Penpsylvania,  by  the  act  of  loth 
April,  1848  (.\cts  449),  exclusive  juris- 
diction is  conferred  upon  the  district 
court,  Philadelphia,  of  a  claim  for  ma- 
terials existing  against  several  build- 
ings and  apportioned  among  •  'them, 
notwithstanding  the  apportioned  claims 
are  severally  less  than  the  suin  to  which 
the  jurisdiction  of  the  said  court  is 
limited,  the  whole  claim  being  within 
the  jurisdiction  of  the  said  court.  The 
common  pleas  having  no  jurisdiction  of 
such  claim,  it  was  prop'erlj'  stricken 
from  the  record.  Curry  v.'  Spink,  23 
Pa.  St.  58. 

1.  Cuer  V.  Ross,  49  Wis.  652;  Bus- 
field  V.  Wheeler,  14  Allen  (Mass.)  139. 
See  Ainsworth  v.  Atkinson,  14  Ind. 
538;  Noss  V.  Cord,  i  Wis.  389. 

In  an  action  in  justice's  court  upon 
an  account,  it  is  only  where  the  items 
of  account  between  the  parties,  ivltich 
still  remain  open  to  investigation,  ex- 
ceed in  the  aggregate  $500  that  the 
cause  is  beyond  the  justice's  jurisdic- 
tion. Where  one  item  of  the  litigated 
account  is  a  balance  alleged  to  be  due 
on  a  previous  settlement,  and  the  settle- 


ment is  not  denied,  or  is  found  to  have 
been  made  in  fact,  the  amount  included 
in  the  frior  account  does  not  affect  the 
question  of  jurisdiction.  Cuer  v.  Ross, 
49  Wis.  652. 

A  claimant  may  foreclose  a  lien  in 
the  common  i)leas,  or,  provided  the 
amount  does  not  exceed  $100  in  a 
justice's  court;  the  jurisdiction  of  the 
justice's  courts  is  not  exclusive,  but 
concurrent.  Jaques  v.  Morris,  2  E.  D. 
Smith  (N.  Y.)  639. 

2.  Ewing  V.  Donnelly,  20  Mo. 
App.  6. 

3.  Griggs  V.    Le    Poidevin,    11    Neb. 

385- 

4.  Church  v.   Davis,  9  Watts  (Pa.) 

304- 

5.  Briggs  V.  Titus,  7  R.  I.  441. 

A  memorandum  on  an  account  and 
application  for  a  mechanics'  lien,  not 
recorded  with  the  lien,  and  with  no 
proof  in  regard  to  the  person  who  made 
the  memorandum  or  of  its  truth,  is  no 
evidence  at  all.  Lawson  v.  Coates,  56 
Ga.  379. 

6.  Cook  V.  Vreeland,  21  111.  431; 
Epley  V.  Schever,  5  Colo.  536;  Stein  v. 
Schultz,  23  III.  646;  Richardson  v.  War- 
wick, 8  Miss.  131;  Hicks  v.  Branton, 
21  Ark.  i85;  Kimball  v.  Cook,  6  111. 
423;  Tracy  v.  Rogers,  69  111.  662. 

In  a  proceeding  in  Illinois,  to  enforce 
a  mechanics'  lien,  the  petitioner  must 
prove  the  contract  as  alleged,  and  he 
cannot  abandon  the  contract  set  out 
and  recover  upon  a  quantum  meruit, 
Carroll  v.  Craine,  4  111.  563. 

A  variance  between  the  proof  and 
the  contract  described  in   the  petition 
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probata  must  agree. ^  And  a  defendant  failing  to  object,  on  a 
trial  or  hearing  of  a  proceeding  for  a  mechanics'  lien,  to  evidence 
on  the  ground  of  variance,  waives  the  objection,  and  cannot  urge 
the  same  on  appeal  for  the  first  time.^ 

The  claimant  must,  in  short,  prove  a  strict  compliance 
with  all  the  statute  requisitions.*  The  owner  may  show  that 
there  is  nothing  due  on  the  contract,"*  or  that  the  work 
was  unskilfully  done"  or  that  the  mechanic  is  not  entitled 
to  a  lien.**  He  may  show  that  the  amount  of  lumber  charged 
is    greatly    in    excess    of   what    could   have    been   put    into    the 


for  the  lien — as  if  it  is  alleged  that 
the  money  was  to  be  paid  in  April,  and 
it  appears  that  the  mone_v  was  to  be 
paid  on  the  delivery  of  the  material — 
will  be  fatal.  Van  Court  v.  Bushnell, 
21  111.  624. 

Under  a  complaint  to  enforce  a  me- 
chanics' lien,  alleging  that  the  defend- 
ant is  the  owner  of  the  land  on  which 
the  building  was  erected,  proof  that  the 
defendant  is  the  owner  of  the  building, 
with  a  right  to  remove  it,  and  tenant 
for  years  of  the  land,  is  not  a  fatal 
variance,  and  will  justify  a  decree  for 
the  sale  of  the  building  and  term.  Har- 
mon V.  Burnet,  84  Ind.  23. 

A  claim  for  tlie  erection  and  con- 
struction of  a  building  is  not  supported 
by  evidence  of  repairs.  Rynd  f.  Bake- 
well,  87  Pa.  St.  460;  Wetmore's  Appeal, 
91  Pa.  St.  276. 

1.  Carroll  v.  Craine.  9  111.  563;  Mc- 
Connell  v.  Bryant,  38  Ga.  639;  Stein  v. 
Schultz,  23  111.  646;  Goss  V.  Strelltz,  54 
Cal.  640;  Milligan  v.  Hill,4  Phila.  (Pa.) 
52;  s.  c,  38  Pa.  St.  237. 

Evidence  of  ownership  of  premises 
is  not  admissible  if  not  alleged.  Hicks 
V.  Murray,  43  Cal.  515. 

Evidence  of  a  breach  of  contract  by 
contractor  is  not  admissible  under  a 
general  denial.  McGuire  v.  Quintana, 
52  Cal.  427. 

2.  Grundeis  v.  Hartwell,  90  III.  324. 

3.  Farmer's  Bank  v.  Winslow,  3 
Minn.  86;  McCay's  Appeal,  37  Pa.  St. 
125. 

The  provision  of  the  mechanics'  lien 
law,  requiring  the  summons  in  the  suit 
to  enforce  the  lien  to  be  issued  within  a 
j'ear  from  the  date  of  the  last  charge  in 
the  claim  tiled,  cannot  be  evaded  by 
proof  that  the  materials  so  charged 
were  delivered  after  the  time  stated  in 
the  claim  filed.  Bement  v.  Trenton  etc. 
Co.,  31  N.  J.  L.  246. 

4.  Spalding  v.  King,  .  E.  D.  Smith 
(N.  Y.)7i7. 

Where  proceedings,  under   the   lien 


law,  were  instituted  by  a  mechanic 
against  the  owner  of  a  building  at  the 
request  of  the  latter  for  work  done  im- 
der  the  contractors,  and  he  promised  to 
pay  the  demand,  on  being  furnished 
with  an  order  from  the  contractors, 
which  was  done,  it  was  held  that  the 
owner  was  not  precluded  from  proving, 
in  his  defence,  that  there  was  nothing 
due  from  him  to  the  contractors.  Pike 
V.  Irwin,  i  Sandf  (N.  Y.)  14. 

On  a  question  of  distribution  of  the 
proceeds  of  a  sheriff's  sale,  each  claim- 
ant must  establish  his  debt  by  due  proof 
as  against  the  others.  Denkel's  Estate, 
3  Luz.  L.  Obs.  (Pa.)  125. 

6.  Gourdier  v.  Thorp,  :  E.  D.  Smith 
.(N.  Y.)697. 

6.  Gaskill  V.  Davis,  66  Ga.  665;  Don- 
nelly' V.  Libbey,  i  Sween3'  (N.  Y.)  259. 

In  an  action  brought  for  the  tore- 
closure  of  a  lien  the  defendant  offered 
to  prove  that  on  the  very  day  the  lien 
was  filed  the  contractor  became  unable 
to  complete  the  building  or  to  advance 
the  necessary  funds  to  purchase  ma- 
terials therefor  and  to  pay  laborers 
thereon,  and  that  the  defendant,  in 
order  to  complete  the  building,  was 
forced  to  and  did  purchase  materials 
therefor  and  pay  laborers  thereon  to  an 
amount  exceeding  the  price  agreed  to 
be  paid  in  the  contract.  Held,  that  the 
evidence  was  properly  rejected,  as  the 
offer  did  not  show  that  the  contract  had 
been  abandoned,  and  the  sums  paid 
must  be  considered  as  payments  made 
thereunder  after  the  lien  was  filed.  Mc- 
Millian  v.  Senecca  &  Co.,  5  Hun  (N. 
Y.)   12. 

The  fact  that  a  son  of  the  party  con- 
tracting for  the  building  of  a  house 
passed  through  the  yard,  and  by  the 
door  of  the  house,  whilst  the  work  was 
going  on,  and  saw  one  of  the  petitioners 
at  work  there,  is  not  such  evidence  of 
his  request  for  the  doing  of  such  work, 
etc.,  as  will  subject  his  interest  in_the 
estate  to  a  mechanics'  lien  for  the  price 
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building.*     So  a  contractor  may  show  that  the  work  was  done 
without  his  knowledge.^ 

1.  Chancery  Rules. — Where  the  proceedings  to  enforce  a 
mechanics'  hen  are  in  the  nature  of  a  proceeding  in  chancery  they 
are  to  be  governed  by  the  rules  and  practice  of  that  court.*  The 
same  rules  of  evidence  are  applicable,  with  a  single  exception,  the 
admissibility  of  parol  proof  where  the  act  expressly  provides.* 

2.  Evidence  as  to  Contract. — The  plaintiff  must  show  that  money 
is  due  on  a  contract  with  the  owner  of  the  building.^  If  the  work 
is  extra,  though  done  under  the  contract,  the  plaintiff  may  recover.^ 

Where  the  defendant  directly  puts  in  issue,  by  his  answer,  that 
the  contract  never  was  fulfilled,  the  claimant  must  show  that  the 


of  the  work,  etc.     Bliss  v.  Patton,  8  R.  I. 

376- 

Neglect  to  Dispute  Account. — Neglect 
of  the  contractor  to  dispute  an  account 
which  the  creditor  has  no  right  to  ren- 
der makes  such  account  conclusive  evi- 
dence of  the  creditor's  right  to  recover 
against  the  owner.  Burst  v.  Jackson, 
10  Barb.  (N.  Y.)  2ig. 

1.  Dickinson  College  v.  Church,  i 
W.  &  S.  (Pa.)  462. 

2.  Miller  v.  BarroU,  14  Md.  173; 
Gaskill  V.  Davis,  66  Ga.  665. 

3.  Kimball  v.  Cook,  6  111.  423. 

4.  Kimball  v.  Cook,  6  111.  423. 

The  enforcement  of  mechanics'  liens 
is  a  chancery  proceeding;  but  as  the  act 
creating  them  authorizes  the  produc- 
tion of  oral  evidence  at  the  trial,  it  is 
not  error  that  such  evidence  does  not 
appear  on  the  record  to  sustain  the 
verdict.  The  party  complaining  must 
preserve  it  by  exceptions  or  certificate. 
Ross  V.  Derr,  iS  111.  245. 

The  defendant's  answer  is  evidence 
so  far  as  it  is  responsive  to  the  petition, 
but  no  further.  Garrett  v.  Stevenson, 
3  Gilm.  (111.)  261;  Kimball  v.  Cook,  6 
111.  423. 

5.  Haswell  v.  Goodchild,  12  Wend. 
(N.  Y.)373;  Lewis  v.  Saylors,  73  Iowa 
504;  Simpson  v.  Dalrymple,  11  Cush. 
(Mass.)  308;  Pendleberg  v.  Meade,  i 
E.  D.  Smith  (N.  Y.)  728;  Gay  v. 
Brown,  i  E.  D.  Smith  (N.  Y.)  725; 
Dixon  V.  La  Farge,  ■  E.  D.  Smith  (,N. 
Y.)  722;  Walker  v.  Paine,  2  E.  D. 
Smith  (N.  Y.)  662;  Quinn  v.  Mayor 
etc.  of  New  York,  2  E.  D.  Smith  (N. 
Y.)  t,i^\  Broderick  v.  Poillon,  2  E.  D. 
Smith  (N.  Y.)  554;  s.  c,  i  Abb.  Pr.  (N. 
Y.)  319;  De  Ronde  v.  Olmsted,  47 
How.  Pr.  (N.  Y.)  175;  Willard  v.  Ma- 
goon,  30  Mich.  273;  Farnham  v.  Davis, 
79  Me.  282;  Cattanach  v.  IngersoU,  5 
Clark  144. 


The  plaintiff,  in  a  suit  under  the  me- 
chanics' lien  law  of  New  York  city, 
must  prove  that  mone3'  is  due  on  a 
written  contract  to  him.  Haswell  v. 
Goodchild,  12  Wend.  373. 

To  entitle  a  party  to  a  mechanics' 
lien  for  materials  furnished,  he  must 
satisfy  the  jury  that  the  articles  were 
furnished  under  a  contract  for  the  pur- 
pose of  being  used  on  or  about  a  build- 
ing, and  when  this  is  the  mutual 
agreement  of  the  parties,  and  they 
were  so  used,  the  vendor  will  be  en- 
titled to  a  lien,  although  the  particular 
house  was  not  understood  or  mentioned. 
Cotes  V.  Shorey,  8  Iowa  416. 

In  such  a  case  the  contract  need  not 
be  in  writing,  nor  need  it  be  proved  by 
direct  and  positive  testimony.  Cotes  v. 
Shorey,  8  Iowa  416. 

A  petition  for  a  lien  under  the  me- 
chanics' lien  law,  filed  against  two  per: 
sons  as  joint  contractors  for  the  work 
done  and  materials  furnished,  is  not 
supported  by  proof  that  the  contract 
was  made  by  one  of  them;  and  in  case 
there  be  not  sufficient  evidence  that  the 
contract  was  joint,  to  be  weighed  by 
the  jury,  the  case  may  be  taken  from  them 
and  dismissed  by  the  court,  as, under  lijte 
circumstances,  a  nonsuit  may  be  or- 
dered in  an  action  at  law.  Thurston  v. 
Schroeder,  6  R.  I.  272. 

Evidence  that  the  plaintiflF  had  painted 
other  houses  for  the  defendant  is  not 
competent  for  the  purpose  of  showing 
a  contract  for  painting  the  house  upon 
which  a  lien  is  claimed.  Miller  v.  Bar- 
roll,  14  Md.  173. 

Where  work  is  to  be  done  by  meas- 
urement the  plaintiffs  need  not  first 
prove  a  contract  to  do  the  work  for  the 
specific  sura  for  which  the  lien  is  filed. 
Hill  V.  McDowell,  14  Pa.  St.  175. 

6.  Thaxter  v.  Williams,  14  Pick. 
(Mass.)  49. 
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contract  was  so  far  completed  that  the  last  instalment  has  become 
due  upon  it.^  And  a  subcontractor  must  show,  before  he  c'an 
have  a  judgment,  that  work  has  been  done  for  which  the 
owner  is  actually  liable,  according  to  the  terms  of  his  contract 
with  his  contractor  for  the  erection  of  the  building.^  After 
the  plaintiff,  who  is  a  subcontractor,  has  shown  that  the 
work  has  been  performed  according  to  the  contract,  the  amount 
stipulated. by  the  contract  is  held,  prima  facie,  to  be  due  the  con- 
tractor. The  onus  of  proving  that  it  is  not  due  rests  with  the 
defendant.^ 

3.  Allegations  of  Time  within  which  the  contract  was  to  be  per- 
formed by  the  agreement  and  the  time  when  the  money  was  to  be 
paid  must  be  proved."*  And  the  time  at  which  the  materials  were 
furnished  set  out  in  the  lien  filed  should  correspond  with  the  proof. ^ 
But  if  the  time  at  which  materials  were  furnished  is  not  set  out  in 
the  lien  filed,  it  may  be  shown  by  proof  on  the  trial.® 

4.  Material  Not  Actually  Used, — The  claimant  need  not  neces- 
sarily prove  that  the  materials  were  actually  used  in  the  construc- 
tion of  the  building.'^ 


1.  Hauptman  v.  Halsey,  i  E.  D. 
Smith  (N.  Y.)  668.  And  see  Sullivan 
V.  Brewster,  i  E.  D.  Smith  (N.  Y.)68i; 
s.  c,  8  How.  Pr.  207;  Spalding  v.  King, 
I  E.  D.  Smith  (N.  Y.)  717;  s.  c,  12 
N.  Y.  Leg.  Obs.  186. 

2.  Pendleberg  v.  Meade,  i  E.  D. 
Smith  (N.  Y.)  728. 

3.  Rudd   V.  Davis,   i    Hill    (N.  Y.) 

277- 

4.  Rowlej'  V.  James,  31  111.  298;  Mc- 
Clurken  v.  Logan,  23  111.  79;  Bush  v. 
Connelly,  33  111.  447;  Davis  v.  Alvord, 
94  U.  S.  545;  Jones  v.  Shawhan,  4  W. 
&  S.  (Pa.)  257;  McCay's  Appeal,  37 
Pa.  St.  125.  See  McDonald  v.  Ryan, 
39  Minn.  341. 

In  a  bill  annexed  to  a  mechanic's 
claim,  if  there  is  but  one  date,  the  ma- 
terials "will  be  presumed  to  have  been 
furnished  on  that  day,  unless  the  con- 
trary appears.  Knabbs'  Appeal,  10  Pa. 
St.  1S6. 

Where  an  action  was  commenced  on 
the  27th  daj'  of  April,  1857,  on  a  prom- 
issory note  and  for  a  mechanics'  lien, 
which  note  was  dated  the  6th  of  April, 
1857,  and  was  given  for  brick  put  into 
the  building,  against  which  the  lien  was 
sought  to  be  enforced,  and  where  no 
other  evidence  appeared  as  to  the  time 
at  which  payment  for  the  brick  was  to 
be  made,  excepting  as  shown  by  the 
note,  it  was  held  ihat  the  time  shown 
by  the  note  must  be  presumed  to  be  the 
contract  time  of  payment,  and  that  the 


ISt 


action  for  the  lien  could  be  brought  at 
any  time  within  one  year  from  that 
date.     Bonsall  v,  Taylor,  5  Iowa  546. 

5.  Where  the  account  for  a  lien  for 
materials  furnished  states  the  items  and 
dates  when  they  were  delivered,  and 
the  same  is  duly  verified  and  appears  to 
have  been  filed  in  time,  a  variance  in 
the  proof  as  to  the  time  when  one  or 
several  items  were  furnished,  or  a  mis- 
take or  inaccuracy  in  the  statement  of 
the  dates  in  the  affidavit  annexed  to 
such  account,  no  prejudice  appearing, 
will  not  be  fatal  to  the  lien.  Linne  v. 
Stout  (Minn.),  43  N.  W.  Rep.  377. 

6.  Jones  v.  Shawhan,  4  W.  &  S.  (Pa.) 

257- 

An  allegation  that  said  work,  when 
completed,  was  delivered  \>j  the  said 
W  to  the  said  J  on  the  21st  September 
last,  shows  that  the  work  was  com- 
pleted and  delivered  on  that  day. 
Ba'ker  v.  Winter,  15  Md.  i. 

7.  Chicago  Art.'Well  Co.  v.  Corey, 
60  111.  73;  Singerly  v.  Doerr,  62  Pa.  St. 
9;  Odd  Fellows'  Hall  v.  Masser,  24  Pa. 
St.  507;  Presbyterian  Church  v.  Alli- 
son, 10  Pa.  St.  413;  Hinchman  v.  Gra- 
ham, 2  S.  &  R.  (Pa.)  170;  Olympic 
Theatre,  2  Browne  (Pa.)  275;  Wallace 
V.  Melchior,  2  Brow-ne  (Pa.)  104; 
Greenway  v.  Turner,  4  Md.  296.  Corn- 
fare  Phillips  V.  Wright,  5  Sandf.  (N. 
Y.)  342;  Holmes  v.  Richet,  56  Cal. 
307;  Houghton  V.  Blake,  5  Cal.  240; 
Chapin  v.  Persse  etc.  Paper  Works,  30 
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It  is  not  necessary  that  the  sale  and  dehveryof  materials  should 
be  charged  in  a  book  of  original  entries,  and  any  evidence  that 
satisfies  a  jury  that  they  were  furnished  for  or  about  the  erection 
or  construction  of  the  building  is  sufficient.^ 

5.  Promissory  Notes  in  Evidence. — Promissory  notes  may  be  ad- 
mitted in  evidence  ia  an  action  for  a  mechanics'  lien  to  prove 
indebtedness,*  the  price  agreed  upon*  or  a  satisfaction  of  the 
claim.*  The  mere  settlement  of  accounts  and  taking  the  debtor's 
note  for  the  amount  does  not  discharge  the  lien  and  debt,  but 
only  affords  more  convenient  evidence  thereof.^ 

6.  Parol  Evidence. — When  a  sale  of  machinery  is  made  under  a 
written  instrument  not  specifying  purpose,  parol  evidence  is  ad- 
missible ;®  so  a  defendant  may  show  by  parol  that  materials  are  not 
furnished  on  the  credit  of  the  building.'''  But  parol  evidence  can- 
not aid  a  false  reference  to  specifications  contained  in  the  written 


Conn.  461;  Perkins  v.  Pike,  42  Me.  141; 
Taggard  v.  Buckmore,  42  Me.  77; 
Hunter  v.  Blanchard,  iS  III.  318;  Hill 
V.  Braden,  54  Ind.  72;  Hill  v.  Rjan,  54 
Ind.  iiS;  Talbott  v.  Goddard,  55  Ind. 
496;   Hill  V.  Sloan,  59  Ind.  181. 

The  fact  that  the  materials  furnished, 
for  which  a  mechanics'  lien  is  claimed, 
were  charged  to  the  contractor  indi- 
viduall}',  without  any  reference  to  the 
building,  does  not  preclude'the  plaintiff 
from  showing  that  they  were  furnished 
on  the  credit  of  the  building;  and 
whether  the  materials  so  furnished 
were  actually  used  in  the  construction 
is  immaterial.  Presbyterian  Church  v, 
Allison,  10  Pa.  St.  413. 

If  there  be  a  bona  Jtde  saXe  and  de- 
livery of  the  materials  for  the  building 
it  is  immaterial  whether  the^'  are  used 
or  not.  Greenway  v.  Turner,  4  Md. 
296. 

The  diversion  to  other  uses  without 
collusion  of  the  seller  of  a  portion  of 
the  materials  purchased  for  use  upon 
the  premises  does  not  tend  to  defeat  the 
lien  respecting  it.  Chicago  Art.  Well 
Co.  V.  Corey,  60  111.  73. 

In  Holmes  v.  Richet,  56  Cal.  307,  it 
was  held  that  in  order  to  entitle  a 
material-man  to  enforce  a  lien  upon  a 
building  for  material  furnished,  it  must 
not  only  be  alleged  and  proved  that  the 
materials  have  been  used  in  the  con- 
struction of  the  building,  but  that  they 
have  been,  hj  the  express  terms  of  the 
contract,  furnished  to  be  used  in  the 
building. 

So  in  the  case  of  a  claim  against  a 
block  of  buildings,  joint  entries  in  the 


book  of  original  entries  of  the  material- 
man foi' lumber  furnished  for  the  same 
and  another  block,  unaccompanied  by 
any  other  evidence  to  show  that  the 
lumber  was  furnished  for  the  block  in 
question,  are  not  admissible  in  evidence. 
Chambers  v.  Yarnall,  15  Pa.  St.  265; 
Young  V.  Chambers,  15  Pa.  St.  265. 

1.  Wolf  V.  Batchelder,  56  Pa.  St.  87. 

2.  Willamette  etc.  Co.  v.  Rilej',  i 
Oreg.  183. 

3.  In  a  proceeding  to  enforce  a  lien 
for  materials  furnished  to  a  subcon- 
tractor for  the  erection  of  a  building,  a 
note  given  by  the  subcontractor  for  the 
same  is  evidence  to  prove  the  price 
agreed  upon.  Odd  Fellovv's'  Hall  v. 
Masser,  24  Pa.  St.  (12  Harris)  507. 

4.  If  a  note  for  the  amount  of  a 
mechanics'  claim  is  accepted  and  a  re- 
ceipt given  such  receipt  may  be  offered 
es  evidence  of  satisfaction,  which  may 
be  left  to  the  jury.  Jones  v.  Shawhan, 
4  W.  &  S.  (Pa  )  257. 

5.  Brady  v.  Anderson,  24  111.  no. 
Proof   of  Endorsement. — A  blank  or 

erased  endorsement  is  not  conclusive 
proof  of  negotiation,  but  is  open  to  ex- 
planation by  evidence.  Scott  v.  Ward, 
4  Greene  (Iowa)  112. 

6.  Donahue  v.  Cromartie,  21  Cal.  So. 

7.  Barclay  v.  Wainwright,  86  Pa.  St. 
191;  revei'sing  s.  c,  4  W.  N.  C.  323; 
Singerly  v.  Doerr,  62  Pa.  St.  9. 

Parol  evidence  is  admissible  to  show 
for  Avhat  building  the  work  was  done  or 
materials  furnished;  the  party's  book  of 
original  entries  is  not  the  sole  test. 
Church  V.  Davis,  9  Watts  (Pa.)  304; 
Wolf  V.  Batchelder,  56  Pa.  St.  87. 
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contract.^     So  parol  evidence  is  inadmissible  to  help  deficiencies, 
and  the  additional  statements  in  the  notice  of  the  lien.^ 

7.  Record  of  Notice. — The  record  of  the  notice  of  intention  to 
hold  a  lien,  filed  by  a  mechanic  against  the  owner  of  property  for 
the  debt  of  the  contractor  to  the  mechanic,  is  competent  evidence 
in  an  action  by  the  mechanic  against  such  owner  to  enforce  a 
mechanics'  lien.^  A  duly  certified  copy  of  the  record  of  a 
lien  claim  filed  and  recorded  by  one  who  performs  labor 
or  furnishes  materials  for  the  erection  or  repair  of  a  build- 
ing, is  legally  admissible  in  evidence  in  an  action  to  enforce  the 
hen.* 

The  defendants,  by  giving  in  evidence  on' the  trial  the  claim  as 
filed,  do  not  thereby  admit  it,  nor  are  they  estopped  from  alleging 
that  it  was  defective." 

8.  Original  Entries. — The  book  entries  of  the  lumber  furnished, 
although  kept  in  the  ledger  form,  accompanied  by  parol  proof  that 
the  entries  were  fairly  made  and  the  lumber  delivered,  are  compe- 
tent evidence  to  go  to  a  jury.**  The  plaintiff  cannot  recover,  on 
proof  of  his  book  of  original  entries,  if  the  year  be  omitted  in  the 
date.'''  So  the  plaintiff  is  not  bound  to  prove  that  the  materials 
were  furnished  on  the  particular  days  mentioned  in  the  bill  of 
particulars ;  a  variance  in  that  respect  is  immaterial.^ 

A  joint  charge  in  the  plaintiff's  book  of  original  entries,  against 

1.  Worden  v.  Hammond,  37  Cal.  61.  The  plaintiff's   book  of  original  en- 

2.  Munger  v.  Green,  20  Ind.  38.  tries  is  evidence  to  prove  that  the  ma- 

3.  Merritt  v.  Pearson,  58  Ind.  385;  terials  were  furnished  for  the  particular 
KiUian  t'.  Eigenmann,  57  Ind.  480.  building.      McMuUin      v.      Gilbert,     2 

A  copy  of  notice  of  mechanics'  lien  'Whart.    (Pa.)   277;  Linn   v.  Naglee,   4 

in  which  the  signatures  are  not  proved  Whart.  (Pa.)   92;  Rehrer  v.  Zeigler,  3 

or  acknowledged,  is  not,  though  certified  W.  &  S.  (Pa.)  258;   Singerly  u.  Doerr, 

by  the  county   clerk,  admissible  as  evi-  62  Pa.  St.  9;  Millett  v.  Allen,  3  W.  N. 

dence   of  the  due  filing   of  the  proper  C.  (Pa.)  374. 

notice  of   lien.    Jennings  v.   Newman,  The  plaintiff's  book  of  original  en- 

52   How.  Pr.  (N.  Y.)  282.     See  Samp-  tries  is  evidence,  though  the  materials 

son  V.  Buffalo  etc.  R.  Co.,  4  N.  Y.  Sup.  be  charged  to  the  owner  instead  of  the 

Ct.  600.  contractor,  it  being  shown  aliunde  that 

1    Ricker  v.  Joy,  72  Me.  106.  they  were  used  in  the  building,  and  in- 

Under  the  second  section  of  the  lien  eluded    in    a    settlement    between   the 

law  of  Missouri   (Rev.   Stat.  1S35,  ch.  owner     and     contractor.      Barbier     v. 

108),  the   account  of  the  demand   of  a  Smith,  38  Pa.  St.  296. 

party  when  filed  becomes  a  part  of  the  On  the  trial  of  a  petition  to  enforce  a 

record  and   stands  in   place  of  a  decla-  mechanics'    lien   upon   a    building,    his 

ration,  and   is  primary  evidence  of  the  book  of   charges  and  suppletory   oath 

lien.     The  validity  of   the   lien  is   not  were  not  admissible  in  evidence  in  his 

affected  by  the  neglect  of  the  clerk  to  favor  before  the  passage  of  the  statutes 

make  an  abstract  of  it,  as  provided  in  making    parties    competent    witnesses, 

the  third  section.     Cornelius  v.  Grant,  Lynch    v.    Cronan,    6    Gray     (Mass.) 

8  Mo.  59.  531. 

5.  Harman  v.  Cummings,  43  Pa.  St.  7.  Rehrer  v.  Zeigler,  3  'W.  &  S.  (Pa.) 
(7  Wright)  322,  258. 

6.  Rehrer  i;.  Zeigler,  3  W.  &  S.  (Pa.)  '  8.  Haviland  v.  Pratt,  i  Phila.  (Pa.) 
2i;8;  McMuUin  v.  Gilbert,  2  Whart.  364.  Compare  Milligan  v.  Hill,  4 
(Pa.)  277.  Phila.  (Pa.)  52;  ».  ,,.,  38  Pa.  St.  237. 
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the  premises  in   question   and  another  block  of  buildings,  unex- 
plained by  other  evidence,  is  inadmissible.^ 

9.  Admissions  of  Agents. — A4missions  by  one  having  no  authority 
to  contract  for  or  buy  any  materials  on  behalf  of  his  principal  are 
not  binding.?  But  if  the  agent  has  power  to  act  for  his  principal, 
then  his  representations,  declarations  and  admissions  respecting 
the  subject  matter  will  bind  him  if  made  at  the  same  time  and 
constituting  a  part  of  the  res  gestcB?  So  if  a  claimant  for  a 
mechanics'  lien  does  not  establish  rhe  relation  of  principal  and 
agent  between  the  owner  and  contractor,  declarations  of  the  con- 
tractor are  not  evidence  against  the  owner.* 

10.  Declarations  of  Owner. — The  declarations  of  the  builder  are 
competent  evidence  to  prove  the  contract  under  which  the  mater- 
ials were  furnished  or  the  work  done ;  and  where  the  builder  was 
the  owner  of  the  premises  at  the  time  the  declarations  were  made, 
such  declarations  are  competent  evidence  to  prove  the  contract, 
and  will  bind  the  owner  in  a  suit  where  a  subsequent  owner  is  a 
party.^ 

11.  Admissions  of  Contractor. — The  admissions  of  the  contractor 
are  evidence  as  to  the  materials  furnished  and  the  amount  due, 
but  not  to  show  that  they  were  furnished  on  the  credit  of  the 
building.® 

12.  Distribution  of  Proceeds. — On  a  question  of  the  distribution 
of  the  proceeds  of  a  sheriff's  sale,  each  claimant  must  establish 
his  claim  by  proof  as  against  the  others.' 

13.  Conflicting  Liens. — In  the  case  of  a  conflicting  lien  the  claim- 
ant must  allege   and  show  affirmatively  that   the  work   was  com- 

1.  Chambers  v.  Yarnall,  15  Pa.  St.  one  who  has  at  the  time  of  its  execu- 
265.  tion  and  delivery,  no  estate  in  the  land, 

2.  McDonnell  v.  Dodge,  10  Wis.  although  he  acquires  a  title  before  the 
106.  contract   is  recorded,  or  the  labor  and 

3.  Green  Ev.,  §  113;  Storj  on  Agency,  materials  furnished,  and  the  admissions 
()  134;  McDonnell  v.  Dodge,  10  Wis.  of  such  a  contractor  made  after  he 
106;   Wright  V.  Hood,  49  Wis.  235.  has   sold   his    interest  cannot  give  the 

The  admissions  of  a  contractor  who  lien    sxiy   effect    against    his     grantee, 

constructed  a  building  that  lumber  was  Howard    v.  Veazie,    3    Gray    (Mass.) 

furnished  on  the  credit  of  the    building  233. 

made  at  the  time  of  its  purchase    and  a  Admissions  by   a    builder   are   inad- 

part   of  the  transaction  are    admissible  missible  in   a  suit  by  a  material-man  to 

on  scire  facias   to  enforce  the   lien  as  enforce  a  mechanics'   lien  against    the 

against    the    owner.     Dickinson     Col-  owner.     Philibert   v.  Schmidt,   57  Mo. 

lege    V.    Church,    i    W.    &    S.    (Pa.)  211. 

4^2.  In    an    action    bj'    a    material-man 

4.  Deardorff  v.  Everhartt,  74  Mo.  against  the  owner  of  a  house  and  his 
37;  Morrison  v.  Hancock,  40  Mo.  grantor,  declarations  by  the  grantor  at 
56^  •                                                    '  the    time   of    procuring    the    materials 

6.  Edwards  v.  Derrickson,  28  N.J.  L.  that  he  was   then  of  full  age,  though  he 

2g;    Nellis  v.  Bellinger,    13  N.  Y.    Su-  was  in  fact  an  infant,  and  the  title  was 

preme  Ct.  560.  then  in  him,  are  inadmissible  as  against 

No  lien  can  be   acquired  under  Rev.  -  his  grantee.     Price  v.  Jennings,  62  Ind. 

St.,  ch.   117,  for  labor  or  materials  fur-  iii. 

nished  for  erecting  or  repairing  a  build-  6.  Dickinson    College    v.    Church,  i 

ing,  under  a  written  contract,  not  pur-  W.  &  S.  (Pa.)  462. 

porting  to  create  such  a  lien  made  with  7.  Dunkel's  Estate,  i  Pears  (Pa.)  213. 
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menced  before  such  lien  attached.^ 

14.  Evidence  as  to  Priority  of  Claim. — Mechanics  and  laborers  as- 
serting- a  lien  upon  real  property  for  their  work,  and  claiming  pri- 
ority over  mortgagees  and  others  who  have  acquired  interests  in 
the  property,  must  furnish  strict  proof  of  all  that  is  essential  to 
the  creation  of  the  lien  ;  and  this  rule  requires  them  to  prove 
when  the  work  was  commenced,  the  character  of  the  work  and 
when  it  was  completed.^  As  between  the  liens  of  mechanics  and 
material-men,  there  can  be  no  preference  on  account  of  priority  in 
time  of  contracts  under  which  the  labor  or  material  was  furnished 
for  which  liens  are  sought  to  be  enforced,  but  each  must  share 
pro  rata ;  and  hence  it  is  no  error  for  a  court,  upon  the  hearing  of 
petitions  for  mechanics'  liens,  to  reject  evidence  offered  generally 
to  show  how  far  work  on  the  building  had  progressed  at  the  date 
of  each  claimant's  contract,  where  there  was  nothing  offered  to 
show  how  such  evidence  could  become  material.^ 

15.  General  Charge  on  Evidence. — A  general  charge  on  the  evi- 
dence, when  requested  by  the  defendant,  is  equivalent  to  a  de- 
murrer to  the  evidence,  and  should  never  be  given  when  there  is 
any  evidence,  however  slight,  tending  in  the  opposite  direction.* 

XXVI.  JlTDGMENT. — The  lien  of  a  mechanic  exists  by  virtue  of 
the  statute,^  and  independently  of  the  judgment.  The  judg- 
ment does  not  give  birth  to  the  lien  but  only  provides  the  means 
to  enforce  it.**  The  judgment  simply  determines  the  amount  and 
orders  sale.''^ 

1.  Operation  of  Judgment. — The  judgment  under  the  statutes,  in 
some  of  the  States,  operates  in  personam  as  well  as  in  rem?' 
When  a  complaint  states  the  facts  which  show  both  a  money  de- 

1.  Farmers'  Bank  v.  Winslow,  3  8.  Smith  t).  Gill,  37  Minn.  455;  Blau- 
Minn.  86.  velt  v.  Woodworth,  31  N,  Y.  285;  Red- 

2.  Davis  V.  Alvord,  94  U.  S.  545.  man    v.    Williamson,      2      Iowa     488; 

3.  Wing  V.  Carr,  86  111.  347,  348.  Weathersby  v.  Sinclair,   43    Miss.  189; 

4.  Schmidt  ■y.  Joseph,  65  Ala.  475.  Mulloyt;.   Lawrence,  31   Mo.  583;  Wal- 

5.  Ehlers  Admr.  w.  Elder,  51  Miss,  drofl"  v.  Scott,  46  Tex.  i;  Gould  t». 
495;  Dinkins  v.  Bowers,  49  Miss.  219;  Garrison,  48  111.  25S;  Brugman  v.  Mc- 
Porter  t;.  Miles,  67  Ala.  132;  Copeland  Guire,  32  Ark.  733;  Burroughs  ».  Fos- 
V.  Kehoe,  67  Ala.  594;  Barnard  Admr.  teran,  2  Abb.  (N.  Y.)  N.  Cas.  333; 
etc.  V.  McKenzie,  4  Colo.  251;  Frost  v.  Smith  v.  Gill,  37  Minn.  455;  Winkle  v. 
Ilsley,  54  Me.  345,351;  Childs  v.  An-  Stow,  23  Cal.  458;  Bedsole  v.  Peters,  79 
derson,  128  Mass.  108;  Chambersburgh  Ala.  133;  Montgomery  Iron  Works  v. 
Mfg.  Co.  V.  Hazelet,  3  Brews.  (Pa.)  Dorman,  78  Ala.  218;  Williams  v. 
98;  Freeman  v.  Cram,  3  N.  Y.  305;  Porter,  51  Mo.  441;  Patrick  v.  Abeles, 
McCay's  Appeal,  37  Pa.  St.  125;  Wehr  27  Mo.  184;  Barton  v.  Herman,  3  Daly 
V.  Shryock,  55  Md.  334;  Grant  v.  Van-  (N.  Y.)  320;  s.  c,  8  Abb.  Pr.  (N.  Y.) 
dercook,  57  Barb.  CN.  Y.)  165;  Tilford  399.  See  Hallohan  f.  Herbert,  4  Daly 
V.  Wallace,  3  Watts  (Pa.)  141;  Willi-  (N.  Y.)  209;  s.  c,  11  Abb.  Pr.  (N.  Y.) 
son  V.  Douglas,  66  Md.  99;  ReindoUar  326;  Hubbell  v.  Schrej'er,  15  Abb.  Pr. 
V.  Flickinger,  59  Md.  469;  Shackleford  (N.  Y.)  300;  56  N.  Y.  604;  reversing^. 
f.  Beck,8o   Va.  573.  c,   4     Daly    (N.    Y.)    362;     Loring  v. 

6.  Freeman  v.  Cram,  3  Comst.  (N.  Flora,  24  Ark.  151;  More  v.  Ruggles, 
Y.)  305,  308.  15  Wis.  275;   Everett  f.  Averv,  19  Md. 

7.  Grant ».  Vandercook,  57  Barb.  (N.  136.  Comfare  Phelps  v.  Maxwell's 
Y.)  165.  Creek  Gold  Mining   Co.,  49   Cal.,  336; 
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mand  due  in  debt  or  assumpsit,  and  a  lien,  and  the  proof  shows 
the  correctness  of  the  amount  claimed,  but  fails  to  sustain  the 
lien  under  the  statute,  a  personal  judgment  may  be  rendered, 
even  though  the  lien  is  not  established  by  the  judgment.' 

2.  Judgment    in  Personam. — To  authorize  a  personal  judgment 
against  an  owner  or  contractor,  the  plaintiff  must   show  that  he 


Grant  v.  Vandercook,  57  Barb.  (N.  Y.) 
165;  Cronkright  v.  Thomson,  i  E.  D. 
Smith  (N.  Y.)  661;  Cox  v.  Broderick, 
4  E.  D.  Smith  (N.  Y.)  721;  Walker  v. 
Paine,  2  E.  D.  Smith  (N.  Y.)  662; 
{Bouton  V.  McDonough  Co.,  84  111.  384; 
Sly  V.  Pattee,  58  N.  H.  102;  Miller  v. 
BarroU,  14  Md.  173;  Davis  v.  Child, 
Davis  (U.  S.)  71;  Washburn  v.  Burns, 
34  N.J.  L.  iS;  Grant  v.  Vandercook, 
57  Barb.  (N.  Y.)  165;  Gordon  v.  Lor- 
rey,  15  N.J.  Eq.  112. 

A  mechanic  who  furnishes  materials 
of  labor  in  the  construction  of  a  build- 
ing in  the  county  of  Westchester,  ac- 
quires under  chapter  384  of  the  laws  of 
1852  a  specific  statutory  lien  on  the  in- 
terest of  the  existing  owner  which  may 
be  enforced  by  judgment  as  in  a  per- 
sonal action.  Blauvelt  v.  Woodworth, 
31  N.  Y.  28--. 

In  a  judgment  enforcing  a  mechanics' 
lien,  a  personal  judgment  cannot  be 
rendered  against  those  defendants 
against  whom  no  personal  claim  is 
established.  Barber  z'.  Revnolds,  44 
Cal.  520. 

In  Alabama,  the  common  counts  may 
be  united  with  a  special  count  seeking 
to  enforce  the  statutor3-  lien  of  a  me- 
chanic or  material-man  (Code,  §^  344°- 
61);  and  the  plaintiff  iriay  have  a  per- 
sonal judgment,  though  he  fails  to  es- 
tablish his  lien.  Bedsole  v.  Peters,  79 
Ala.  133. 

In  Illinois,  the  right  given  to  a  sub- 
contractor by  the  37th  section  of  the 
lien  law  to  recover  a  personal  judg- 
ment against  original  contractor  and 
the  owner  of  the  building  is  depend- 
ent upon  a  lien  having  at  some  time 
attached,  hence  such  a  suitvi^ill  not  lie 
against  school  directors  and  a  contrac- 
tor for  labor  or  material  furnished  in 
the  erection  of  a  school  house.  Quinn 
V.  Allen,  85  111.  39. 

In  Neiv  Tork,  under  the  act' of  1863, 
in  a  proper  case,  judgment  in  fersonam 
may  be  rendered  against  the  owner, 
though  the  lien  may  have  expired. 
Barton  f.  Herman,  3  l)alv  (N.  Y.)  320; 
s.  c,  8  Abb.  Pr.  (N.  Y.)  399.  See 
Hubbell  V.  Schreyer,   15   Abb.  Pr.   (N. 


Y.)  300;  i;6  N.  Y.  604;  reversing  s.  c, 
4  Daly  (N.  Y.)  362;  Hallahan  v.  Her- 
bert, 4  Daly  (N.  Y.)  209. 

Such  judgment  may  also  be  rendered 
against  the  contractor.  Schaettler  v. 
Gardiner,  4  Dalj'  (N.  Y.)  56;  s.  c,  41 
How.  Pr.  (N.  Y.)  243.  And  see 
Maltby  v.  Greene,  i  Keyes  (N.  Y.)  548. 

1.  Burroughs  v.  Tostevan,  75  N.  Y. 
567,  571;  Bedsole  v.  Peters,  79  Ala.  133; 
Montgomery  Iron  Works  v.  Dorman, 
78  Ala.  21S;  Williams  ti.  Porter,  51  Mo. 
441;  Patrick  v.  Abeles,  27  Mo.  184; 
Blauvelt  v.  Woodworth,  31  N.  Y.  285; 
IJean  v.  P^mcheon,  3  Chand.  (Wis.)  9. 
But  see  Grant  v.  Vandercook,  57  Barb. 
(N.  Y.)  i6i;;  Cox  v.  Broderick,  4  E.  D. 
Smith  (N."Y.)  721;  Heltzell  t'.  Hynes, 
35  Mo.  482. 

A  judgment  obtained  under  the  me- 
chanics' lien  law  of  Wisconsin,  1842, 
has  the  force  of  a  common  law  judg- 
ment, and  the  part3'  has  his  option  to 
make  it  a  general  judgment  with  the 
particular  lien  annexed,  or  to  confine  it 
to  the  specific  subject  of  the  lien,  with- 
out binding  generally  the  person  or 
propert3'  of  the  debtor.  Dean  v. 
P3'ncheon,  3  Chand.   (Wis.)  g. 

Under  the  lien  law,  where  the  owner 
is  not  personally  liable  by  contract  to 
the  plaintiff  himself,  as  where  the  claim 
is  by  a  subcontractor,  no  judgment  can 
be  ordered  against  the  owner  person- 
ally'; still  less  against  a  grantee  of  the 
owner  who  is  party  to  no  contract  with 
the  plaintiff  relating  to  the  matter. 
Quimby  v.  Sloan,  2  E.  D.  Smith  (N. 
Y->  594- 

A  personal  judgment  against  both 
the  contractor  and  the  owner  jointly  is 
erroneous.  Dennistoun  v.  McAllister, 
4  E.  D.  Smith  (N.  Y.)  729. 

In  Wisconsin,  where  in  an  action  to 
enforce  a  lien  the  defendant  appeared 
and  answered,  the  fact  that  the  judg- 
ment directs  that  if  there  is  a  deficiency 
after  the  sale  of  the  premises  a  personal 
judgment  may  be  entered  therefor 
against  the  defendant,  will  not  work  a 
reversal,  although  such  personal  judg- 
ment was  not  prayed  for  in  the  com- 
plaint.    Edleman  v.  Kidd,  65  Wis.  18. 
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has  taken  the  necessary  steps  to  obtain  a  valid  lien.^  No  per- 
sonal judgment  can  be  taken  upon  a  mechanics'  Hen  where  the 
owner  is  sued  by  a  subcontractor,  unless  the  notice  provided  for 
by  the  statute  is  properly  served  upon  the  owner.*^ 

3.  Judgment  in  Rem. — If  the  proceeding  is  in  rem,  the  claim 
should  be  so  certain  and  definite  as  to  indicate  with  at  least  rea- 
sonable precision  the  property  that  is  to  be  subjected  to  the  lien, 
and  the  extent  thereof.  Without  this  it  fails  to  furnish  sufficient 
data  for  the  entry  of  a  judgment  upon  which  the  levari  must  issue 
for  the  sale  of  the  property.*  No  judgment  in  rem  against  the 
property  attached,  in  an  action  to  enforce  a  lien  for  labor  will  be 
rendered,  where  the  defendant  is  the  general  owner  of  the  prop- 
erty and  made  the  contract  for  the  labor,  and  no  general  notice 
has  been  given  of  the  suit.  If  the  defendant  in  such  action  is 
the  only  person  interested  in  the  property  attached,  there  is  no 
necessity  for  judgment  in  rem;  if  he  is  not  the  only  person  so 
interested,  no  valid  judgment  in  rem  can  be  rendered,  till  all  per- 
sons so  interested  have  become  parties  to  the  suit,  or  had  notice 
so  to  do.'* 

4.  Judgment  Must  Follow  Statute. — The  lien  of  a  mechanic  being 
a  statutory  right,  with  a  summary  remedy  to  enforce  it,  the  stat- 
ute HMist  be  followed  strictly  to  be  made  available,  and  when 
done  otherwise,  it  wants  legal  sanction  and  is  without  effect.^ 
Where  the  lien  depends  upon  a  contract  with  the  owner  or  pro- 
prietor of  the  property  or  his  agent,  trustee,  contractor  or  subcon- 
tractor for  its  existence,  a  judgment  thereunder  is  not  binding  on 
one  not  a  party  thereto,  where  it  appears  that  the  work  for  which 

1.    Donnelly  v.  Libbj,  i  Sw.  (N.  Y.)  In  New  Tork,  a  personal  judgment 

259.     See  McMklan  v.  Phillips,  2  Dak.  cannot  be  rendered  where,  in  proceed- 

294.  ings  to  establish  a  mechanics'  lien,  the 

When   during  the  pending  of  an  ac-  lien    is    not     established.      Hickey    ;>. 

tion,  brought  for  the   foreclosure  of  a  O'Brien,   11    Daly    (N.    Y.)    292.     See 

mechanics'    lien,    the    lien    expires    by  Weyer  v.  Beach,  ,79  N.  Y.  409. 

lapse  of  time,  a  personal  judgment  may  2,   Crawford    v.    Crockett,    55    Ind. 

be  recovered  by  the  claimant.     Glacius  220;  Lawton  v.  Case,  73  Ind.  60. 

V.  Black,  4  Hun  (N.  Y.)  91.  3.   Ely  v.  Wren,  90  Pa.  St.  148. 

A  judgment  in  such  action  began  in  4.    Martin  v.  Darling,  78  Me,  78. 

the  usual  form  of  personal  judgments —  5.    Snow    v.    Council,    65    Ga.     123; 

that    the    plaintiffs    have    and   recover  Phillips'    Mech.    Lien,   §   449;    Cox  v. 

from  the  defendant  a  certain  sura  with  Broderick,  4  E.  D.  Smitfi   (N.  Y.)  721; 

costs — but  did  not  award  execution,  and  Eagleston   v.  Clark,  2  E.  D.  Smith  (N. 

further  directed  a  sale  of  the  property',  Y.)  644;   Walker  v.  Hauss-Higo,  i  Cal. 

and  that  if  there  should  be  a  deficiency  184;     Bottomly    v.    Rector    of    Grace 

after   sale,    the    plaintiffs    might    have  Church,  2   Cal.  90;  Lehmaier    !.■.  King, 

personal  judgment  therefor  and  execu-  10  Cal,  374;   Wood  v.  Wrede,  46  Cal, 

tion.     Held,  that  the  first  part  of  the  637;  Davis   v.  Livingston,  29   Cal,  283; 

judgment  would   be  construed  not  as  a  Phelps    v.    Maxwell's     Creek    &    Min, 

personal  judgment   but   merely    as    an  Co,,  49   Cal,  337;   Hooper  xi.  Flood,  54 

assessment  of  the  amount  due,  Crocker  Cal,   21S;     Cronkright   v.  Thomson,    i 

t).  Currier,  65  Wis.  662,  E,'D,   Smith  (N.   Y,)   661;   Walker  v. 

In  Illinois,  the  court  has  no  authority  Paine,  2  E.  D,  Smith  (N,  Y,)  662, 

to  enter  a  personal  decree  where  no  lien  Decree  May  be  Modified, — An  applica- 

can  be  declared.     Sprague  v.  Green,  18  tion  to  the  court!  to  modifythe  lien  de- 

111.  App.  476.  creed  so  that  it  should  apply  only  to  the 
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the  judgment  was  obtained  was  not  done  under  a  contract  with 
the  proper  persons  as  required  by  the  statute. ^ 

5.  Judgment  Should  Correspond  with  Claim. — A  decree  in  a  suit  to 
enforce  a  mechanics'  lien  should  not  be  rendered  for  a  larger  sum 
than  is  claimed  by  the  petition,^  It  should  correspond  with  the 
complaint.^ 

6.  Owner's  Interest. — The  judgment  must  also  be  adapted  to  the 
extent  of  the  owner's  interest.*  Nothing  is  affected  by  the  judg- 
ment but  the  interest  of  the  party  to  the  record  ;  if  he  has  no 
interest,  the  judgment  will  confer  no  lien.  So  the  lien  will  be 
confined  to  the  actual  interest :  the  rights  of  third  persons  not 
parties  to  the  suit  will  remain  as  they  were  previously."     If  the 


Hill 
Wis. 


St.  Louis  etc.  R.  Co., 


premises  claimed  by  the  defendant  to 
be  liable  thereto,  supported  by  affidavits, 
is  proper;  it  does  not  ask  a  rehearing  on 
the  merits,  which  requires  an  opening 
of  the  judgment  and  a  trial,  but  only 
such  a  change  as  shall  make  the  judg- 
ment to  be  entered  conform  to  law. 
Rev.  Stat.  1858,  ch.  125,  §  38; 
V.  La  Crosse  etc.  R.  Co.,  11 
214. 

1.  Horton  v. 
84  Mo.  602. 

In  an  action  to  enforce  a  mechanics' 
lien  for  materials  furnished  to  build  a 
house,  where  one  of  the  defendants 
made  the  contract,  but  was  not  owner 
of  the  lot  whereon  the  house  was  built 
and  the  other  defendants  were  owners 
of  the  lot,  but  had  no  connection  with 
or  knowledge  of  the  contract,  held  that 
no  judgment  for  the  lien  could  be  given 
against  either  of  the  defendants,  nor 
against  "the  house,"  for  that  is  part  of 
the  realty.  Redman  v.  Williamson,  2 
Iowa  488. 

2.  Mills  V.  Heeney,  35  111.  173,  174; 
Lothian  v.  Wood,  155  Cal.  159;  Pres- 
cott  V.  Maxwell,  48  111.  82. 

If  there  is  no  claim  for  interest  as- 
serted in  the  petition  it  will  not  be  al- 
lowed. Wolfe  V.  Stone,  20  111.  174; 
Mills  V.  Heeney,  35  111.  173,  174. 

That  a  subcontractor  has  recovered  a 
judgment  and  established  a  lien  for  the 
price  of  part  of  the  materials  sued  for 
in  a  lien  suit  by  the  principal  contrac- 
tor, is  no  reason  why  the  latter  should 
not  have  a  lien  decreed  for  the  whole; 
but  the  court  should  pass  such  order  as 
that  there  may  be  but  one  satisfaction. 
Hill  V.  La  Crosse  etc.  R.  Co.,  11  Wis. 
214. 

3.  Lothian  v.  Wood,  55  Cal.  159; 
Adams  v.  Cook,  55  Tex.  161. 

The  plaintiff's  right  of  recovery  is 
limited  to  the  amount  of  his  claim  with 


interest  and  costs.  Protective  Union  v. 
Nixon,  I  E.  D.  Smith  (N.  Y.)  671; 
Sullivan  v.  Decker,  i  E.  D.  Smith  (N. 
Y.)  699;  s.  c,  12  N.  Y.  Leg.  Obs.  109; 
Lutz  V.  Ey,  3  E.  D.  Smith  (N.  Y.)  621; 
s.  c,  3  Abb.  (N.  Y.)  Pr.  475. 

The  court  found  that  tlie  whole  of 
defendant's  land  was  required  for  the 
convenient  use  and  occupation  of  the 
structure;  but  there  was  no  allegation 
in  the  complaint  upon  the  point.  Held, 
that  the  finding  was  not  within  the 
issues,  and  therefore  could  not  sustain 
the  judgment.  Green  v.  Chandler,  54 
Cal.  626. 

When  there  Is  no  redemption,  a  decree 
should  not  be  rendered  for  a  larger 
sura  than  is  claimed  by  the  petition,  and 
interest  from  the  time  the  statement  was 
filed,  where  it  asserts  no  claim  for  in- 
terest.    Mills  V.  Heeney,  35  111.  173. 

Since  the  Illinois  act  of  1S72,  allow- 
ing redemption  from  sales  in  me- 
chanics' lien  cases,  it  is  no  longer 
necessary  that  the  decree  for  the  sale  of 
the  premises  should  give  time  in  which 
the  defendant,shall  pay  the  sum  found 
to  be  due.  Freibroth  v.  Mann,  70  111. 
523. 

4.  Sullivan  v.  Decker,  i  E.  D.  Smith 
(N.  Y.)  699;  s.  c,  12  N.  Y.  Leg.  Obs. 
109;  Doughty  V.  Devlin,  i  E.  D.  Smith 
CN.  Y.)  625;  Eagleston  v.  Clark,  2  E. 
D.  Smith  (isr.  Y.)  644;  s.  c,  z  Abb.  Pr. 
(N.  Y.)  364;  Althouse  v.  Warren,  2  E. 
D.  Smith  (N.  Y.)  657;  Lenox  v.  York- 
ville  Baptist  Church,  2  E.  D.  Smith  (N. 
Y.)  673. 

Only  the  interest  of  the  party  who 
ordered  the  erection  of  the  building  or 
the  furnishing  of  the  materials  can  be 
taken.      Bremen   v.  Foreman,    i    Ariz. 

413- 

5.  Falconer  v.  Frazier,  15  Miss.  235. 
Where    a    mechanics'    lien    accrued 

upon  propert3'    already  covered   by  a. 
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premises  are  in  the  possession  of  a  lessee  who  causes  the  labor  to 
be  done  or  the  materials  to  be  furnished,  a  personal  judgment  can- 
not be  rendered  against  the  owner  in  an  action  enforcing  the  lien.* 

7.  Reforming  Judgment. — Where  the  judgment  is  against  the 
weight  of  evidence  in  a  matter  of  damages  arising  out  of  the 
quality  of  the  work  the  decree  may  be  reformed.*  So  a  judg- 
ment can  be  attacked  collaterally  by  showing  a  want  of  jurisdic- 
tion in  the  court  which  rendered  it.^ 

8.  Ju^ment  by  default  against  a  party  while  the  record  shows 
a  demurrer  to  the  complaint  undisposed  of  is  error.* 

9.  Judgment  Against  Separate  Buildings. — Where  a  mechanics' 
lien  is  sought  against  several  separate  buildings,  the  decree  must 
be  against  each,  for  the  value  of  work  and  material  on  it,  and  not 
against  all  for  the  aggregate  value  of  work  and  material  on  all." 

10.  Erroneous  Decree. — In  a  suit  to  enforce  a  mechanics'  lien  it  is 
error  for  the  court  to  establish  a  mechanics'  lien  without  a  finding 
by  the  jury  that  the  plaintiff  is  entitled  to  the  lien.®      It  is  error 

■  for  the  decree  to  extend  the  lien  over  more  than  the  amount  pre- 
scribed by  statute. '^     So  where    a  number  of  persons  claiming 


mortgage,  and,  in  an  action  to  foreclose 
the  latter,  the  lienholder  was  made  a 
party,  held  that  he  would  be  bound  by 
a  decree  therein  rendered,  and  estopped 
to  assert  the  priority  of  the  lien  to  any 
title  acquired  under  the  mortgage. 
Grosbeck  v.  Ferguson,  43  Iowa  532. 

In  a  proceeding  to  perfect  a  mechan- 
ics' lien  it  is  error  to  render  a  personal 
judgment  against  a  party  made  defend- 
ant on  the  allegation  that  he  was  in 
possession  of  the  premises  and  claiming 
by  purchase.     Loring  v.  Flora,  24  Ark. 

151- 

1.  Phelps  V.  Maxwell  etc.  Min.  Co., 
49  Cal.  336,  337. 

Where  a  lessee  of  land,  whose  estate 
only  is  sought  to  be  subjected  to  a  me- 
chanics' lien,  surrenders  his  estate  to 
the  owner  of  the  fee,  a  decree  estab- 
lishing the  lien  may  properly  order 
that,  in  default  of  the  payment  of  the 
amount  of  the  lien  by  the  lessee  or  the 
owner  to  whom  he  has  surrendered,  the 
interest  of  all  the  parties  therein  be 
sold;  such  a  decree  would  be  construed 
as  applying  to  the  interest  of  the  parties 
in  the  leasehold  estate,  including  the 
improvements  for  which  the  lien  is  es- 
tablished. Dobschuetz  v.  Holliday,  82 
111.  371. 

2.  Wolfs  V.  Stone,  20  111.  174. 

When  there  is  sufficient  in  a  com- 
plaint to  support  a  judgment,  notwith- 
standing it  may  be  defectively  stated 
and  open   to  demurrer  in   the  first  in- 


stance, still  if  the  judgment  thus  ren- 
dered be  not  excepted  to,  the  appellant 
has  lost  his  rights,  and  cannot  reverse 
the  judgment,  however  patent  the  error. 
Lamkin  v.  Sterling,  :  Idaho  121. 

3.  Allen  v.  Sales,  56  Mo.  28. 

4.  Willamette  Fall  etc.  Co.  v.  Smith, 
I  Oreg.  181. 

5.  Culver  v.  Elwell,  73  III.  536. 
Where   there  is  a  finding  that  three 

contiguous  lots  in  a  city  block  were 
used  as  one,  a  judgment  giving  a  lien 
upon  the  entire  tract  will  not  be  dis- 
turbed for  the  reason  that  the  lien 
should  have  been  confined  to  the  single 
lot  upon  which  the  house  was  built. 
Meinholz  v.  Grodt,  4  Mo.  App.  568. 

6.  Brooks  V.  Blackwell,  76  Mo.  309; 
Sprague  v.  Green,  18  111.  App.  476; 
Chiids  V.  Bostwick,  65  How.  (N.  Y.) 
Pr.  146;  Wooster  w.  Archer,  4gGa.388; 
Savannah  etc.  R.  Co.  v.  Callahan,  49 
Ga.  506;  Wilkie  v.  Bray,  71  N.  Car.  205; 
Hooper  v.  Sells,  58  Ga.  127. 

7.  Roberts  v.  Wilcoxon,  36  Ark.  355; 
White  V.  Chaffin,  32  Ark.  39;  Derriclc- 
son  w.  Edwards,  29  N.J.  L.  468;  First 
National  Bank  of  Salem  v.  Redman,  57 
Me.  405. 

In  an  action  to  enforce  a  lien  for  la- 
bor done  in  erecting  a  barn,  the  judg- 
ment directed  the  sale  of  the  barn  and 
of  the  interest  of  the  defendant  in  the 
land  upon  which  it  stood.  Held,  that  if 
technically  wrong  in  not  directing  the 
sale  of  only  defendant's  interest  in  the 


195 


Judgment. 


MECHANICS'  LIENS. 


Waiver  of. 


similar  liens  on  the  property  are  made  parties  to  the  suit,  and 
others  file  bills  of  interpleader  claiming  to  hold  liens,  etc.,  it  is 
error  to  find  the  sum  due  one  claimant,  and  render  a  final  decree 
ordering  the  sale  of  the  property,  without  disposing  of  the  claims 
of  all  the  parties.^  It  is  not  error  to  enter  judgment  upon  a 
power  of  attorney  for  a  mechanics'  lien,  although  no  complaint  is 
filed,  when  all  material  averments  are  inserted  in  the  power.* 

11.  Waiver  of  Judgment. — Where  a  material-man  recovers  spe- 
cial judgment  and  acquires  a  title  to  the  house,  a  failure  to  re- 


barn  as  well  as  the  land,  the  error  could 
not  prejudice  the  defendant  and  would 
not  work  a '  reversal.  Edleman  v. 
Kldd,  6s  Wis.  i8. 

Combining  Claims. — Where  the  jury 
finds  that  there  is  due  from  the  owner 
of  a  building  to  the  contractor  a  certain 
sura,  and  from  said  contractor  to  sub- 
contractor, who  was  a  party  to  the  suit, 
another  sum,  the  court  may  put  the 
verdict  in  form,  by  finding,  in  the  de- 
cree, that  there  is  due  from  the  owner 
to  the  contractor  the  aggregate  of  both 
sums,  out  of  which  aggregate  there  is 
due  from  the  contractor  to  the  subcon- 
tractor the  sum  so  found  by  the  verdict 
to  be  due  to  him.  Schnell  v.  Clements, 
73  111-613. 

1.  Power  V.  McCord,  36  III.  214; 
Martin  v.  Eversal,  36  111.  222. 

Where,  in  a  proceeding  to  enforce  a 
mechanics'  lien,  prior  rights  are  set  up 
under  mortgages  and  deeds  of  trust,  and 
judgment  creditors  interplead  after  ver- 
dict, it  is  error  to  render  a  final  decree 
on  the  verdict  in  favor  of  the  petitioner 
without  first  ascertaining  and  determin- 
ing the  interests  of  all  the  parties. 
This  should  first  be  done,  and  the  de- 
cree of  sale  should  direct  the  mode  of 
distribution  of  the  proceeds  according 
to  the  priorities  of  the  several  claim- 
ants.    Lunt  V.  Stephens,  75  111.  507. 

In  a  proceeding  to  enforce  a  mechan- 
ics' lien,  where  subsequent  purchasers 
of  the  property  sought  to  be  charged 
were  made  parties,  the  issues  were  sub- 
mitted to  a  jurj',  who  found  for  the 
petitioner  and  assessed  the  damages 
against  all  the  defendants.  The  court 
rendered  a  decree  thereon  requiring  the 
defendant  alone  for  whom  the  work 
was  done,  to  pay  the  amount  found  by 
the  jury,  making  it  a  lien  on  the  prem- 
ises, and  declaring  the  subsequent  pur- 
chaser's interests  subject  to  the  lien. 
Held^  that  the  court  did  not  .err  in  de- 
creeing differentl3f  from  the  form  of  the 
verdict.     S'harkey  v.  Miller,  69  111.  560. 


Instances  Generally. — A  decree  in 
favor  of  subcontractors'  for  a  mechan- 
ics' lien,  which  is  against  the  owner  of 
the  property  alone  (the  original  con- 
tractor being  a  party  to  the  suit  and 
duly  served),  and  not  being  in  any  way 
dismissed  from  the  case,  and  there 
being  no  finding  of  anj'  kind  as  to  him, 
is  erroneous.     Culver  v.  Elwell,  73  111. 

536. 

A  decree  giving  a  mechanics  lien 
from  too  early  a  day,  is  bad  if  other 
parties  are  interested  and  affected  by 
the  error,  but  otherwise  it  is  good. 
Nibbe  v.  Brauhn,  24  111.  268. 

Where  a  judgment  orders  a  sale  with- 
out appraisement,  it  is  error  to  direct 
an  execution  within  six  months  from 
its  datS.  '  Bashor  v.  Nordyke  etc.  Co., 
25  Kan.  222. 

It  is  improper,  in  a  proceeding  to 
enforce  a  mechanics'  lien,  to  decree 
that  a  defendant,  who  has  no  connec- 
tion with  the  matter  except  as  a  subse- 
quent purchaser  of  the  property,  shall 
pay  the  debt.  Such  purchaser  is  under 
no  obligation  to  pay  the  debt,  unless  he 
chooses  to  do  so  to  protect  his  title.  The 
lien  attaches  to  the  property;  but  it  can- 
not be  enforced  against  subsequent  pur- 
chasers not  otherwise  liable  for  the  pay- 
ment of  the  debt,  beyond  the  sale  of  tfie 
property.     Work  v.  Hall,  79  111.  196. 

Where  the  amount  claimed  to  be  due 
in  the  notice  of  a  mechanics'  lien  was 
larger  than  that  found  by  the  court,  but 
such  amount  was  claimed  in  good  faith 
and  without  any  fraudulent  intent,  it 
was  held,  that  as  the  record  did  not 
show  that  there  was  any  objection  to 
the  introduction  of  the  noiiice  in  evidence 
or  that  it  was  put  in  evidence  at 
all,  or  that  any  question  was  raised 
upon  the  complaint  as  to  the  sufficiency 
of  such  notice,  the  judgment  for  the 
plaintiff  given  by  the  court  below  was 
proper.  Harrington  v.  Dollman,  64 
Ind.  255. 

2.  Agard  v.  Hawks,  24  Ind.  276. 


196 


Scire  Facias.  MECHANICS'  LIENS.     Nature  of  Proceeding. 

move   it  with  reasonable   dispatch    is  a  waiver  of    his  right   to 
do   so.^ 

XXVIL  SciKE  Facias. — The  proceeding  by  scire  facias  to 
enforce  a  mechanics'  Hen  has  been  adopted'  in  several  of  the 
States.*  When  the  writ  is  issued  to  enforce  a  lien  for  labor  and 
materials  and  recites  the  bill  of  particulars  of  the  plaintiff's 
claim,  it  need  not  contain  any  further  declaration.^  The 
plaintiff  must  show  a  debt,  that  it  was  contracted  for  work 
done  or  material  furnished  for  or  about  the  construction  of  the 
building,  and  that  the  claim  was  properly  made  and  filed  in  pur- 
suance of  the  terms  of  the  statute.  It  must  set  forth  the  kind 
and  amount  of  materials  furnished  and  the  time  when  the  materi- 
als were  furnished.*  But  it  is  unnecessary  for  him  to  allege  in  his 
claim,  or  affirmatively  prove,  that  the  work  was  done  or  the 
material  was  furnished  on  the  credit  of  the  building.  The  burden 
is  on  the  defendant  to  prove  any  matter  which  he  afifirms  by  way 
of  defence.^ 

Where  a  scire  facias  to  enforce  a  mechanics'  lien  is  brought 
against  the  contractor,  who  was  the  principal  debtor,  and  also 
against  the  owner  of  the  building,  the  plaintiff  cannot,  after  dis- 
continuing against  the  former,  proceed  to  judgment  against  the 
latter.®  Where  a  plaintiff,  in  a  scire  facias  upon  a  mechanic's 
claim,  has  been  nonsuited,  he  may  file  another  claim  for  the  same 
demand,  and  proceed  thereon,  though  the  former  claim  remains 
on  the  records  of  the  court.'' 

1.  Nature  of  Proceeding. — A  scire  facias  to  enforce  a  mechanics' 
lien  is  a  proceeding  in  rem,  and  the  employer  cannot  plead  a  dis- 
charge in  bankruptcy  in  bar  of  the  proceeding. ^ 

A  general  judgment  on  a  scire  facias  to  revive  judgment  sur 
claim,  reciting  a  former  general  judgment,  does  not  constitute  a 
judgment  in  personam,  or  extend  the  lien.^     The  discontinuance 

1.  Priebatsch  v.  Thijrd  Baptist  Church  titled  to  his  costs.  Albers  v.  Eilers,  i8 
(Miss.),  6  S.  Rep.  237.  Mo.  279. 

2.  Doellner  -v.  Rogers,  16  Mo.  340;  \-a  Pennsylvania, scire  facias  -a^on  a 
Donahoo  v.  Scott,  12  Pa.  St.  45;  Miller  mechanics'  lien  cannot  be  maintained 
V.  Barroll,  14  Md.  173;  Emmet  v.  Ro-  for  a  claim  apportioned  among  several 
tary  Mill  Co.,    2   Minn.  286;   Lewis  v.  buildings.    Jones  v.  Shawhan,  4  W.  & 

■  Williams,  3  Minn.  151.  S.  (Pa.)  257. 

In  Maryland,  the  5th  section  of  the  3.  Winder  v.  Caldwell,  14  How.  (U. 

mechanics'  lien  law   of  1845,   ch.   287;  S.)  434. 

prevents  the  issuing  of  a  scire  facias  to  In  a  scire  facias  on  a  lien,  a  declara- 

enforce  the  lien  in  cases  where  a  credit  tion  is  unnecessary.     Ridgway  v.  Hess, 

is  given-or  notes  or  other  securities  re-  i  Browne  (Pa.)  347. 

ceived,  until  the  expiration  of  the  credit  4.  Wilson  v.  Merryman,  48  Md.  328. 

agreed   upon.     Thomas   v.  Turner,   16  5.  Noar  t'.  Gill,  iii  Pa.  St.  488. 

Md.  105.  6.   Wibbing  v.  Powers,  25  Mo.  599; 

In  Missouri,  a  scire  facias  on  a  me-  Ashburn  v.  Ayres,  28  Mo.  75. 

chanics'  lien  must  be  brought  in  the  cir-  7.   Bournonville   v.    Goodall,    10   Pa. 

cuit  court,  whatever  be  the   amount  of  St.  133. 

the   demand,    and    the   party,  who  re-  8.  McCullough-y.Caldwell,  5  Ark.237. 

covers   judgment   for  any  sum,   is  en-  9.  Simpson  v.   Murray,   2  Pa.  St.  76. 
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of  an  irregular  scire  facias  after  an  award,  does  not  affect  the 
right  to  proceed  by  a  new  writ.^  A  nonsuit  of  the  scire  facias 
does  not  affect  the  hen.^ 

2.  When  Maintained. — One  scire  facias  cannot  be  maintained, 
upon  a  claim  apportioned  among  several  buildings.^  Nor  will  a 
scire  facias  lie  where  a  credit  is  given,  until  after  the  term  of 
credit  has  expired.* 

3.  Service  of  "Writ. — If  the  premises  be  occupied,  the  scire  facias 
'  must  be  served  upon  the  tenant.*" 

4.  Decease  of  Owner. — Where  a  claim  is  filed,  after  the  decease 
of  the  owner,  the  scire  facias  must  issue  against  his  legal  represen- 
tatives.® 

5.  Setoff. — In  scire  facias  on  a  mechanics'  lien  against  the 
owner  of  the  building  and  the  contractor,  the  contractor  may  set 
off  a  claim  due  him  from  the  plaintiff. '^ 

6.  "When  Issued  to  Preserve  Lien. — Under  a  mechanics'  lien  law 
providing  that  the  lien  for  every  debt  for  which  a  claim  is  filed 
according  to  its  provisions  "shall  expire  at  the  end  of  three  years" 
from  the  day  of  filing  the  claim,  unless  the  same  shall  be  revived 
by  scire  facias  in  the  manner  provided  by  law  in  other  cases  of  judg- 
ments ;  and  that,  if  so  revived,  the  lien  shall  continue  for  another 
period  of  three  years  ;  it  was  held,  that  the  scire  facias  must  issue 
before  the  expiration  of  the  three  years ;  and  that,  generally,  the 
lien  stands  upon  the  footing  of  a  judgment,  except  that  the 
period  of  limitation  is  three  years,  instead  of  twelve.* 

1.  Bolton  V.  Johns,  5  Pa.  St.  145;  Brackney  f.  Turrentine,  14  Ark.  416; 
Chambers  v.  Varnall,  15  Pa.  St.  265.  Dore  v.  Sellers,  27  Cal.  588;  Edlemani). 

2.  Berger  v.  Long,  31  Leg.  Int.  (Pa.)     Kidd,  65  Wis.  18. 

373.  The  defendant  may  properly  plead  in 

3.  Barnes  v.  Wright,  2  Whart.  (Pa.)  answer  to  the  plaintiff's  claim,  as  a  set 
193;  Jones  t^.Shawhan,  4  W.  &  S.  (Pa.)  off,  a  demand  which  he  has  against  the 
257.  plaintiff,  at  the   time  the  scire  facias  \% 

4.  Thomas  v.  Turner,  16  Md.  105.  issued,  though  it  may  have  been  ac- 
In  Pennsylvania,  where  security  is  quired  prior  to  the  preliminary  acts  re- 
given,  under  the  act  ist  August,  1868  quired  to  fix  the  lien,  if,  in  other 
(P.  L.  1 169),  the  lien  is  discharged,  and  respects,  it  is  properly  the  subject  of 
no  scire  facias  will  lie;  the  claimant  set-off.  Brackney  v.  Turrentine,  14 
must  proceed   upon   the  bond,  or  if  the  Ark.  (i  Barb.)  416. 

money  has  been  paid  into  court,  an  is-  On  the  trial  oi  a.  scire  facias,  brought 

sue  will  be  awarded  to  determine  what,  to  enforce  a  lien  for  labor  and  materials 

if  any,  amount  is  due.     Seiple  v.  Wier-  on  a  building  in  the  District  of]  Colum- 

man,    8  Phita.   (Pa.)    26;    Hoffman    f.  bia,under  the  actof  congress  of  1833,  ch. 

Haines,  8  Phila.  (Pa.)  248.     The  rule  is  80,    the    written    contract   between  the 

changed  by  the  act  6th  March,  1873  (P-  parties   having  stipulated   for  a  certain 

L.  215;  the  plaintiff  must  now  proceed  forfeiture    for  each  day    the   carpenter 

by  scire  facias  on  the  claim.     Henson  should  delay   the  work,  the   defendant, 

t;.  Stewart,  I  W.  N.  C.  (Pa.)  4.    Contra,  under    a    notice  of    set-off,    may   give 

McGonigle  v.  McDonough,  i  W.  N.  C.  evidence  of  such  delay,  and  also  of  an 

(Pa.)  415.  inferiority  of  the  work  and  materials,  in 

5.  Kane  v.  Schmidt,  2  W.  N.  C.  (Pa.)  quality  and  value,  to  the  requirements 
487.  of  the  contract.     Winder  v.   Caldwell, 

6.  Dristol  V.   Golden,   3  Luz.  L,  Obs.  14  How.  (U.  S.)  434. 

(Pa.)  10.  8.  Blocher  v.  Worthington,  10  Md.  i. 

7.  Goblc    V.    Parry,    13    Pa.  St.   iSi;         The  issuing  of  a  scire  facias  within 
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7.  When  Plaintiff  Entitled  to  Judgment. — The  plaintiff  is  entitled 
to  judgment,  though  the  real  owner  be  not  named  in  the  scire 
facias.^  And  the  amount  of  the  recovery  of  a  plaintiff  in  a  scire 
facias  stir  claim  does  not  depend  upon  the  quantity  of  the  defend- 
ant's interest  in  the  land.* 

8.  Proper  Pleas. — A  plea  of  nil  debet  to  a  scire  facias  to  enforce 
a  mechanics'  lien  should  be  treated  as  a  general  issue,  putting 
the  mechanic  on  proof  of  his  lien.^  If  the  claim  filed  before  the 
scire  facias  issues  shows  that  the  debt  was  contracted  by  the 
owner  with  the  plaintiff,  non  assumpsit  is  a  proper  plea,  because 
the  claim  would  show  a  contract  express  or  implied  on  the  part  of 
the  defendant.  But  if  the  claim  be  for  work  and  labor  or  mater- 
ials furnished  by  some  person  employed  by  the  builder  and  not 
the  owner,  the  law  does  not  raise  an  assumpsit  as  between  the 
plaintiff  and  the  owner,  and  in  such  case  the  latter  cannot  plead 
non  assumpsit,  but  must  notify  the  plaintiff  of  the  defence  on 
which  the  demand  is  resisted.* 

9.  Return. — A  return  to  a  scire  facias  sur  mechanics'  lien,  of 
"  served  by  copy  on  A,  one  of  the  defendants,  and  by  putting  up 
a  copy  in  front  of  the  building,  and  nihil  as  to  B,  the  other 
defendant,"  is  sufficient.^ 

XXVIII.  Execution  and  Sale. — A  judgment  under  the  mechan- 
ics' lien  law  must  order  a  sale  of  the  land  on  an  ordinary  execution, 
with  such  modification  of  the  execution  as  may  be  necessary  ;  the 
sheriff  cannot  sell  on  the  judgment  merely  without  execution.® 
The  execution  for  the  enforcement  of  a  mechanics'  lien  must  be 
in  conformity  with  the  judgment  establishing  the  lien.''' 

On  a  sale  of  a  building  under  a  judgment  and  execution, 
mechanics'  liens  on  the  property  are  to  paid  out  of  the  purchase 

five  jears  must,  to  preserve  a  mechan-  lease  of  himself  had  been  executed  and 
ics'  lien,  be  duly  prosecuted;  where,  delivered  to  the  contractor  under  agree- 
therefore,  a  scire  facias  was  issued  in  ment  between  the  owner  and  con- 
1851,  tried  and  defeated  in  1852,  and  a  tractor,  and  at  request  of  the  contractor, 
new  trial  granted  on  conditions  which  and  that,  after  exhibition  to  the  owner, 
were  not  performed  until  1S63,  and  the  the  name  of  the  claimant  was  struck  off 
case  then  tried,  the  scire  facias  will  not  without  the  owner's  knowledge.  Held, 
preserve  the  lien.  Ward  v.  Patterson,  that  it  was  bad  for  not  avering  a 
46  Pa.  St.  372.  delivery  to,  or  to  the  use  of,  the 
\x\  Pennsylvania,  a  scire  facias  is-  owner.  Wetherill -f .  Harbert,  2  Pa.  St. 
sued  within   five  years,  to  enforce   the  348. 

claim,  revives   the   lien    thereof.     Cor-  2.  Van    Billard   v.    Nace,    i    Grant's 

nelius   v.   Junior,    5    Phila.    (Pa.)    171.  Cases  (Pa.)  233. 

But  the  issuing  of  a  scire  facias,  within  3.   Hicks  v.  Branton,  21  Ark.  186. 

five  years  will  not  preserve  the  lien,  un-  4.  Kees  v.  Kerney,  5  Md.  419. 

less  duly  prosecuted.     Ward  v.  Patter-  5.    Donahoo     -u.    Scott,    12    Pa.     St. 

son,  46  Pa.   St.   372.     See   Sweeney  v,  45  ;    Plummer   v.    Eckenrode,    50   Md. 

McGittigan,  20  Pa.  St.  319;   Hunter  v.  225. 

Lanning,  76  Pa.  St.  25.  6.  Bailey  v.  Hull,  11  Wis.  289. 

1.  Christine  v.  Manderson,  2  Pa.  St.  7.  A    sale    of  both  building  and    lot 
363.  where  the  judgment  is  against  the  build- 
in  5czVe/ac«a.t  on  such  lien,   an  affi-  ing  alone  was  held  to  be  void.     Wilson 
davit  was  made  by  fhe  owner,  that  a  re-  v.  Reuter,  29  Iowa  176. 
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money. 1  It  is  proper  to  decree  a  sale  for  cash  enough  to  pay 
the  amount  of  a  mechanics'  lien  where  that  amount  is  but  a  small 
proportion  of  the  value  of  the  whole  property.^  A  purchaser 
may  be  put  in  possession,  or  relieved  from  his  purchase,  as  in 
other  cases  of  judicial  sales. ^  Property  levied  is  in  the  custody 
of  the  law,  and  when  sold  the  proceeds  are  preserved  against  lien 
creditors  subsequent  to  the  levy.* 

1.  Distribution  of  Proceeds. — In  order  to  know  what  proportion 
of  the  proceeds  of  the  sale  of  the  premises  should  be  paid  to  the 
prior  encumbrancer,  and  upon  the  mechanic's  claim  respectively, 
the  court  should,  by  a  jury  or  a  master,  ascertain  the  separate 
value  of  the  land  and  of  the  building,  and  direct  the  distribution 
of  the  proceeds  according  to  the  respective  rights  of  the  parties.^ 
All  the  parties  who  have  liens  upon  the  property  being  before  the 
court,  and  the  sums  due  them  respectively  ascertained,  they  will 
be  directed  to  be  paid,  and  the  property  ordered  to  be  sold.  And 
this  will  apply  even  to  those  prior  or  subsequent  liens  by'  which 
debts  not  then  due  are  secured  ;  but  in  ascertaining  the  proper 
amount  to  be  paid  upon  such  debts,  there  will  be  a  rebate  of 
interest  from  the  date  of  the  judgment  to  the  maturity  of  the 
debt.6 

2.  Nature  of  Interest  to  be  Sold. — Only  the  builder's  interest 
can  be  sold  by  statute.'     So  a  mechanic  cannot  sell  or  dispose  of 


1.  Werth  V.  Werth,    2   Rawle    (Pa.) 

C.  277,  fj  4,  gives  no  right  to  a  party 
to  enforce  this  Hen  upon  the  proceeds 
of  the  sale  of  machinery,  and  he  cannot 
come  into  a  court  of  law  or  equity,  and 
claim  a  share  of  the  proceeds  arising 
from  the  sale  of  machinery.  Jones  v. 
Hancock,  [  Md.  Ch   1S7. 

2.  Lester  v.  Pedigo,  84  Va.  309. 

3.  Suydam  v.  Holden,  11  Abb.  Pr., 
N.  S.  (N. -Y.)  329. 

A  decree  of  sale  in  a  court  of  chan- 
cery, under  a  builder's  lien,  does  not  in- 
vest the  complainant  witli  a  right  of 
entry,  nor  invest  in  him  with  the  legal 
title,  and  until  a  privity  is  created  b3' 
the  purchase  of  the  leasehold  estate,  a 
court  of  equity  will  not  compel  him  to 
tate  an  assignment  of  the  lease,  so  as  to 
render  him  responsible  on  the  covenants 
contained  in  it.  Merchants'  Ins.  Co.  v. 
Mazange,  22  Ala.  16S. 

4.  Schrader  v.  Burr,   10  Phila.  (Pa.) 


620. 

6. 
214. 

6. 
214. 

Where  one  of  the  parties  to  a  me- 
chanics' lien  proceeding  claims  a  lien 
on  a  part  only  of  the  property,  all  of 


North  etc.  Church  v.  Jevne,  32  111. 
North  etc.  Church  v.  Jevne,  32  111. 
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which  other  parties  seek  to  subject,  an 
order  of  sale  which  authorizes  the  pro- 
ceeds of  the  sale  of  all  the  property  to 
be  distributed  fro  rata  among  all,  in- 
cluding this  part}',  is  void  for  want  of 
jurisdiction.  Bassick  Min.  Co.  v. 
Schoolfield,  10  Colo.  46. 

7.  Dewey  v.  Fitield,  2  Wis.  73;  Dean 
V.  Wheeler,  2  Wis.  224. 

The  sheriff  can  only  sell  the  owner's 
interest;  not  the  property  itself  Smith 
V.  Corey,  3  E.  D.  Smith  CN.  Y.)  642; 
s.  c,  4  Abb.  Pr.  (N.  Y.)  20S;  Shields  v. 
Keys,  24  Iowa2g8;  Doughty  w.  Devlin, 

1  E.  D.  Smith  (N.  Y.)  625;  Sullivan  v. 
Decker,  i  E.  D.  Smith  (N.  Y.)  699;  s. 
c,  12  N.  Y.  Leg.  Obs.  109;  Eagleson  v. 
Clark,  2  E.  D.  Smith  (N.  Y.)  644;  s.  c, 

2  Abb.  Pr.  (N.  Y.)  364;  Althause  v. 
Warren,  2  E.  D.  Smith  (N.  Y.)  657; 
Lenox  v.  Yorkville  Baptist  Church,  2 
E.  D.  Smith  (N.  Y.)  673. 

A  material-man  supplied  lumber  and 
window  sash,  to  a  contractor,  to  be 
used  in  the  erection  of  a' building.  The 
lumber  was  delivered  on  the  building 
lot,  and  the  sash  was  taken  from  the 
shop  by  the  contractor  to  another 
shop,  to  be  painted.  Both  were  subse- 
quently sold  for  a  debt  of  the  contractor. 
Held,  that  being  furnished  on  the  credit 
of  the  building,  they  were  to  be  consid- 
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a  house  built  by  him,  and  of  land  to  which  his  employer  has  only 
a  bond  for  title,  except  subject  to  the  rights  of  the  vendor  of  the 
land.^  The  nature  of  an  interest  to  be  sold  under  a  decree  of  sale 
is  sufficiently  ascertained  by  a  lease,  which  is  referred  to  and  de- 
scribed in  the  decree  of  the'court.^ 

3.  Who  Sound  by  Sale. — A  decree  for  a  sale  only  binds  those 
who  are  the  parties  to  the  suit,  or  whose  interest  accrued  after 
the  suit.* 

4.  When  Sale  Should  be  Authorized. — It  is  error  to  order  a  sale  of 
premises  where  there  is  no  redemption,  in  less  time  than  the  life- 
time of  an  execution.* 

5.  Sale  of  Property  Subject  to  Prior  Encumbrance. — A  sale  of  prop- 
erty to  pay  a  mechanics'  lien  must  be  had  subject  to  any  prior  en- 
cumbrance, unless  the  encumbrancer  comes  in  and  consents  to  be 
made  a  party. ^     If  the  statutes  authorize  the  court,  in  its  discre- 


ered  the  property  of  the  owner  of  the 
building,  and  could  not  be  sold  on  ex- 
ecution as  the  property  of  the  con- 
tractor.    White  V.  Miller,  i8  Pa.  St.  52. 

A  judgment  on  a  mechanics'  claim 
for  lien  directing  a  sale  of  the  lands  and 
premises,  instead  of  the  defendant's 
right  title  and  interest  therein,  is  not 
technically  correct,  but  the  error  is  not 
sufficient,  to  authorize  a  reversal  and 
sending  the  case  back  for  a  new  trial. 
Schmidt  V.  Gilson,  14  Wis.  514. 

A  purchaser  at  an  execution  sale  un- 
der a  judgment  establishing  a  mechanics' 
lien,  takes  all  the  title  held  by  the 
owner  at  the  time  the  lien  attached, 
namely,  when  the  work  was  com- 
menced or  materials  furnished.  Shields 
V.  Keys,  24  Iowa  298. 

One  who  has  performed  labor  on 
masts,  brought  an  action  therefor, 
under  ch.  144  of  the  laws  of  1855,  and 
the  masts  were  attached  for  his  lien 
thereon.  They  were  held  by  a  creditor 
of  the  owner,  as  collateral  security,  and 
afterwards  received  hy  him,  in  payment 
of  the  debt  for  which  he  held  them. 
The  lien  claimant  obtained  judgment 
and  execution,  in  the  ordinary  mode, 
and,  on  the  execution,  the  officer  seized 
and  sold  the  masts.  In  a  suit  by  the 
creditor  against  the  officer,  it  was  held 
that  such  judgment  and  execution  con- 
ferred upon  the  officer  no  authority  to 
take  any  property  but  that  of  the  judg- 
ment debtor.  That,  in  the  suit  of  the  lien 
claimant  against  the  original  owner,  the 
purchaser  of  the  property  was  entitled 
to  notice,  without  which  his  rights 
would  not  be  affected  by  the  judgment, 
unless  he  had  actually  waived  his  right 
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to  be  notified.  Holyoke  t;.  Gilmore,  45 
Me.  566. 

In  Illinois,  in  proceedings  under  the 
lien  law,  the  better  pi'actice  is  for  the 
court  to  direct  the  sale  of  the  interest 
of  those  parties  only  against  whose  in- 
terest the  lien  equitably  attaches,  unless 
the  objects  of  the  statute  can  be  at- 
tained only  by  sale  of  the  whole.  Kid- 
der V.  Aholtz,  36  111.478. 

In  Pennsylvania,  the  land  on  which 
a  building  is  situated  may  be  sold  under 
a  building  lien.  Oh'mpic  Theatre,  2 
Browne  (Pa.)  275. 

In  Holdship  v.  Abercrombie,  9 
Watts  (Pa.)  52,  it  was  held,  that  if  a 
tenant  for  3'ears  put  up  a  building  which 
is  subject  to  a  mechanics'  lien,  and 
upon  such  lien  judgment  is  had,  and 
execution  and  sale  take  place,  the  owner 
of  the  fee  is  divested  of  his  land  by  such 
sale  under  execution, 

1.  English  V.  Foote,  8  S.  &  M. 
(Miss.)  444.  * 

2.  Gaskill  V.  Moore,  4  Cal.  233. 

3.  Whitney  v.  Higgins,  10  Cal.  547 
Sexton  V.  Alberti,  10  Lea  (Tenn.)  452 

4.  James    v.  Hambleton,  42   111.  308 
Moore  v.  Braken,  27  111.  23. 

A  sale  under  a  mechanics'  lien,  as 
there  is  no  redemption  from  it,  should 
not  .be  authorized  within  a  less  period 
than  the  lifetime  of  an  execution;  and. 
if  the  amount  of  the  judgment  is  large, 
a  longer  time  should  be  given.  Kinzey 
V.  Thomas,  28  111.  502. 

5.  Smith  V.  Shaifer,  46  Md.  573. 

A  sale  under  a  decree  to  enforce  a 
mechanics'  lien,  will  divest  the  lien  of  a 
prior  mortgage  for  purchase  money,  if 
the  mortgagee  is   made  a  party  to  the 


Scire  Facias. 


MECHANICS  LIENS. 


Redemption. 


tion,  to  order  the  building  to  be  sold  separately  from  the  land, 
where  there  is  an  antecedent  mortgage,  such  an  order  is  prop- 
erly refused  where  it  is  doubtful  whether  the  land  alone  is  worth 
enough  to  satisfy  the  mortgage.^ 

6.  Redemption. — Where  land  is  sold  under  a  proceeding  to  en- 
force a  mechanics'  lien,  there  is  no  redemption.^ 

7.  Property  of  Municipal  Corporations. — Under  an  execution  upon 
a  judgment  against  a  municipal  corporation,  the  property  of  the 
corporation,  not  devoted  to  public  use,  may  be  taken  and  sold  to 
satisfy  the  judgment.*  If  there  is  no  such  property,  the  remedy 
is  by  mandamus,  to  compel  the  payment  of  the  judgment  out  of 
any  money  or  fund  under  the  corporate  control,  or  to  compel  the 
raising  of  it  by  tax,  when  the  corporation  is  clothed  with  the 
power  to  impose  a  tax ;  and,  if  it  should  not  be,  the  creditor  is 


suit,  even  though  the  decree  makes  no 
reference  to  the  mortgage  and  is  silent 
as  to  the  proceeds  of  the  sale.  The 
right  of  the  mortgagee  is  remitted  to 
the  fund  resulting  from  the  sale.  Top- 
ping V.  Brown,  63  111.  348.  See  Living- 
ston V.  Miller,  16  Abb.  Pr.  (N.  Y.)  371. 
The  purchaser  at  a  sale  upon  the 
foreclosure  of  a  mechanics'  lien,  held, 
to  be  entitled  to  set  up  as  a  defence  to  a 
mortgage  executed  and  recorded  prior 
to  the  filing  of  the  lien,  that  such  mort- 
gage was  without  consideration,  and 
that  an  assignment  thereof  to  plaintiff 
was  invalid.  Nichols  v.  Hill,  6  Thomp. 
&  C.  (N.  Y.)  335;  Knickerbocker  Ins. 
Co.  V.  Hill,  6  Thomp.  &  C.  (N.  Y.) 
285. 

1.  Miller  -u.  Seal,  71  Iowa  392. 

In  Kentucky,  there  can  be  no  sepa- 
rate sale  of  a  house  irrespective  of  the 
owner's  interest  in  the  land.  Fetter  v. 
Wilson,  12  B.  Mon.  (Ky.)  go. 

2.  Armsby  v.  People,  20  111.  155; 
Link  V.  Architectural  etc.  Works,  24 
111.  551;  Mo(}re  f .  Bracken,  27  111.  23; 
James  v.  Hambleton,  42  111.  308;  Ran- 
dolph V.  Leary,  4  Abb.  Pr.  (N.  Y.)  205; 
Smith  T).  Corejs  3  E.  D.  Smith  (N.  Y.) 
642;  s.  c,  4  Abb.  Pr.  (N.  Y.)  208; 
Diddy  v.  Risser,  55  Iowa  699.  See 
Phelps  V.  Pope,  53  towa  691. 

In  loiua,  the  law  relating  to  redemp- 
tion of  real  estate  sold  under  execution, 
|ipplies  to  sales  made  in  the  enforce- 
ment of  a  mechanics'  lien.  State  v. 
Eads,  15  Iowa  114. 

In  Ne-w  Tork,  the  provision  of  2 
Rev.  Stat.  370,  allowing  a  right  of 
redemption  on  the  sale  of  real  estate 
hj  virtue  of  an  execution,  are  inappli- 
cable to  sales  made  upon  the  foreclosure 
of  a    mechanics'    lien.     Randolph    v. 


Learv,  4  Abb.  Pr.  (N.  Y.)  205;  Smith 
V.  Corey,  3  E.  D.  Smith  (N.  Y.;  642;  s. 
c,  4  Abb.  Pr.  (N.  Y.)  208;  Randolph 
V.  Leary,  3  E.  D.  Smith  (N.  Y.)  637; 
s.  c,  4  Abb.  Pr.  (N.  Y.)  J05. 

3.  Brinckerhoif  v.  Board  of  Educa- 
tion, 37  How.  Pr.  (N.  Y.)  499.  See 
Board  of  Education  v.  Greenebaura,  39 
111.  609,  610;  Chicago  V.  Hasley,  25  111. 

59.';- 

A  mechanics'  lien  cannot  be  enforced 
against  public  property  held  for  public 
use,  no  statute  perinitting.  Portland 
Lumbering  etc.  Co.  v.  School  District 
No.  I,  13  Oreg.  283. 

A  mechanics'  lien  cannot  be  enforced 
for  work  done  or  materials  furnished 
towards  the  erection  of  a  public  school 
house,  erected  in  accordance  with  the 
provisions  of  certain  laws  of  the  State 
relating  to  the  city  of  New  York  and 
which  is  devoted  by  these  laws  to  a 
public  use.  Brinckerhoif  v.  Board  of 
Education,  37  How.  Pr.  (N.  Y.)  499. 

The  property  of  public  corporations 
meaning  not  only  municipal  corpora- 
tions but  corporations  organized  to 
maintain  works  to  promote  the  public 
convenience,  such  as  aqueduct  com- 
panies, bridge  companies,  canal,  rail- 
road and  turnpike  companies,  which  is 
essential  to  their  active  operations 
ought  not  to  be  subjected  to  seizure  for 
their  debts.  Creditors  should  proceed 
against  them  by  sequestering  their 
earnings;  allowing  them  to  progress 
with  their  undertakings  for  the  public 
accommodation.  Thus  proceedings 
to  enforce  a  mechanics'  lien  cannot  be 
maintained  against  the  machinery  in 
active  use  by  an  aqueduct  company, 
to  pump  water  for  the  public  use  under 
their  charter.     Foster  v.  Fowler,  60  Pa. 
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placed  in  the  same  condition  as  are   the  creditors  of  the  State  or 
of  the  United  States.^ 

8.  Separate  Appraisement. — In  Louisiana,  the  furnisher  of  ma- 
terials is  not  entitled  to  his  privilege  if  he  allows  the  building  and 
the  lot  of  ground  to  be  sold  without  a  separate  appraisement.^ 

9.  Lien  Upon  Separate  Buildings. — In  a  proceeding  to  enforce  a 
mechanics'  lien  for  labor  and  materials  furnished  in  the  erection 
of  a  number  of  separate  houses  on  separate  lots  at  a  gross  price, 
the  houses  should  be  sold  separately.^ 

10.  Stay  of  Execution. — On  a  judgrhent  foreclosing  a  mechanics' 
lien  and  for  sale  of  the  building  and  premises,  the  defendant  is  not 
entitled  to  a  stay  of  execution  and  order  of  sale  on  mere  request 
without  filing  a  bond  with  security .^ 

XXIX,  Appeals. — In  enforcing  a  mechanics'  lien  appeals  are 
granted  upon  the  same  principles  as  those  in  civil  actions.^  An 
appeal  alone  will  not  bring  up  the  question  whether  all  the  mate- 
rial facts  necessary  to  sustain  the  legal  conclusion  are  contained  in 
the  finding  of  the  judge,  and  the  appellant  cannot  lie  by  and  avail 
himself  on  appeal  of  the  mere  omission  to  make  a  statement  of 
all  the  facts  which  he  may  regard  as  necessary  or  material.^ 

1.  Effect  of  Appeal. — The  perfecting  of  an  appeal  does  not  re- 
lease the  lien  required  by  docketing  the  judgment.'^ 


St.  27;  Wilson  V.  Commrs.  of  Hunting- 
don, 7  Watts  &  S.  (Pa.)  197. 

1.  Brinckerhoif  v.  Board  of  Educa- 
tion, 37  How.  Pr.  (N.  y.)  499,  520; 
Board  of  Education  v.  Greenebaum,  39 
111.  6og,  910;  City  of  Galena  v.  Amv,  5 
Wall.  (U.  S.)  705. 

2.  Cox's     Succession,    32     La.     An. 

In  Iowa,  where  defendant  in  a  me- 
chanics' lien  proceeding  owns  both 
land  and  building  and  there  is  no  prior 
lien  on  the  land  both  should  be  ordered 
sold  together.  Early  v.  Burt,  68  Iowa 
716. 

Under  111.  Rev.  St.,  ch.  82,  §§  15,  18, 
giving  the  mechanic  a  lien  superior  to 
a  prior  mortgage  as  to  the  improve- 
ments, and  second  as  to  the  land,  the 
court  must  find  the  value  of  the  land 
and  of  the  improvements  separately. 
Miller  v.  Ticknor,  7  111.  App.  393. 

3.  Major  V.  Collins,  11  111.  App.  658. 

4.  Paine  v.  Putnam,  10  Neb.  588. 

5.  Phillips  Mech.  L.,  §  465. 

Appeal  from  Judgment. — An  owner 
who  has  been  made  partj'  to  a  me- 
chanics' lien  case  is  entitled  to  appeal 
from  a  judgment  in  favor  of  a  subcon- 
tractor subjecting  his  premises  to  the 
lien.     Hilliker  t'.  Francisco.  65  Mo.  598. 

An  appeal  from   the   decree   of  the 


court  of  common  pleas,  rendered  upon 
a  master's  report  in  proceedings  under 
the  "act  securing  to  mechanics  pay- 
ment for  repairs  and  improvements  by 
them  made  on  real  estate,"  does  not 
vacate  the  decree  by  which  the  lien  is 
declared  and  the  master  appointed,  but 
only  the  decree  establishing  the  mas- 
ter's report,  and  the  only  matters 
opened  by  the  appeal  are  those  raised 
by  the  exceptions  to  said  report.  Sweet 
V.  James,  2  R.  I.  270. 

In  Michigan,  no  appeal  lies  from 
proceedings  under  the  statute  (Comp. 
L.  1S71,  ch.  215),  as  at  present  con- 
stituted to  enforce  the  liens  of  me- 
chanics, etc.,  who  by  contract  with  the 
owner,  etc.,  of  lands,  furnish  labor  or 
materials  for  constructing  or  repairing 
any  building,  wharf  or  appurtenances, 
etc.,  upon  such  lands.  Clark  v.  Ray- 
mond, 26  Mich.  415.  See  Roberts  v. 
Miller,  31  Mich.  73. 

6.  Smith  V.  Coe,  29  N.  Y.  666. 

7.  Low  V.  Adams,  6  Cal.  277;  Julien 
Gas  Light  Co.  v.  Hurley,  11   Iowa  520. 

An  appeal  from  a  judgment  suspends 
the  lien  which  is  merely  an  incident, 
and  the  statutory  limitation  of  the  lien 
commences  to  run  onlj'  from  the  date 
of  the  remittitur  from  the  appellate 
court.    Dewey  v.  Latson,  6  Cal.  131. 
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Costs. 


MECHANICS'  LIENS. 


Claims. 


XXX.  Costs  in  an  action  to  enforce  a  mechanics'  lien  is  left  to 
the  discretion  of  the  court. ^  They  are  chargeable  against  the 
property  and  may  constitute  a  specific  lien  thereon.*  If  the 
plaintiff  fails  in  establishing  his  lien,  costs  are  generally  awarded 
against  him.^  In  New  York,  the  owner  has  the  option,  where  a 
lien  is  filed  against  his  property,  to  relieve  himself  of  any  liability 
for  costs  of  an  action  brought  to  enforce  the  lien,  by  depositing 
with  the  county  clerk  a  sum  of  money  equal  to  the  amount 
claimed  ;  and  consequently,  when  he  fails  to  avail  himself  of  this 
provision  of  the  law  for  his.  benefit,  and  the  claim  is  needlessly 
put  to  the  necessity  of  an  action,  there  is  propriety  in  charging 
the  expense  upon  the  owner.*  Where  the  statute  provides  that 
the  proceeds  of  sale  under  a  lien  "  shall  be  applied  to  the  pay- 
ment of  the  costs  of  the  action  and  proceedings,  and  of  the 
amount  found  to  be  due  to  the  claimant,"  etc.,  all  costs  before 
judgment  must  be  paid  out  of  the  proceeds  of  sale  and  cannot 
properly  be  directed  to  be  paid  by  the  owner  of  the  land.* 

1.  Consolidation  of  Claims. — Where  several  parties  having  sepa- 
rate claims  are  joined  in  one  action  pursuant  to  a  statute,  the 
costs  should  be  taxed  as  though  they  were  all  jointly  interested.** 


1.  Spruhen  v.  Stout,  53  Wis.  517; 
Herbert  v.  Herbert,  57  How.  Pr.  (N. 
Y.)  333,  336;  Kaye  v.  Bank  of  Louis- 
ville, 9  Dana  (It 3'-)  261. 

In  Myer  v.  Gleisner,  7  Wis.  55,  it  is 
held  th^t  the  action  to  enforce  the  me- 
chanics' lien  is  a  special  proceeding,  en- 
tirely regulated  by  the  statute,  and 
therefore  not  subject  to  the  rules  of 
ordinary  action  for  work  and  materials, 
making  the  costs  depend  upon  the 
amount  recovered. 

2.  Morgan  t».  Stevens,  6  Abb.  N. 
Cas.  356;  Eagleson  v.  Clark,  2  E.  D. 
Smith  (N.  Y.)  644. 

3.  Huxford  v.  Bogardus,  40  How. 
Pr.  (N.  Y.)  94.  See  Cronk  v.  Whit- 
taker,  :  E.  D.  Smith  (N.  Y.)  647;  Mc- 
Sorely  v.  Hogan,  [  Code  Rep.,  N.  S. 
(N.  Y.)  285;  Welch  7'.  Mayor  of  New 
York,  19  Abb.  Pr.  (N.  Y.)  132;  Foster 
V.  Skidmore,  i  E.  D.  Smith  (N.  Y.) 
719;  Matlock  V.  Deal,  i  Miles  (Pa.) 
254;  AUis  V.  Meadovv  Spring  etc.  Co., 
67  Wis.  16. 

Encumbrancers. — Defendants  who  are 
encumbrancers,  not  being  in  fault,  are 
not  liable  for  costs.  Close  v.  Hunt,  8 
Blackf.  (Ind.)  2.54;  Troth  v.  Hunt,  8 
Blackf.  (Ind.)  580. 

Executors. — Where  the  foreclosure  is 
against  an  executor  or  administrator 
and  the  claim  has  not  been  unreasona- 
bly resisted  or  neglected,  the  court  may 
properly  refuse  costs.  Marrvatt  v. 
Riley,  2  Abb.  N.  C.   (N.  Y.)   119,  120. 


Terre  Tenant. — The  mere  fact  that  a 
person  has  been  notified  as  terre 
tenant  of  a  proceeding  on  a  mechan- 
ics' lien  does  not  make  him  liable 
for  costs.  Holden  v.  Winslow,  19  Pa. 
St.  449. 

Striking  Off  Claim. — After  the  entry 
of  a  rule  on  the  claimant  to  proceed,  he 
has  no  absolute  right  to  strike  oif  his 
own  claim;  he  can  only  do  so  on  terms 
to  be  prescribed  by  the  court,  in  its  dis- 
cretion and  paj'ing  costs.  Seabrook  v, 
Swarthmore  College,  65  Pa.  St.  74. 

4.  Williamson  v.  Hendricks,  10  Abb. 
(N.  Y.)  Pr.  98. 

■'It  would  probably  be  otherwise 
where  the  amount  claimed  in  the  no- 
tice creating  the  lien  is  greater  than 
the  sum  actually  owing  upon  the 
contract  at  the  time  the  notice  was 
filed,  because  in  such  a  case  an 
action  might  be  necessary  for  the 
purpose  of  ascertaining  the  amount 
due  from  the  owner  and  limiting  the 
recovery  of  the  lienor  to  the  sum 
thus  ascertained."  Hilton,  J.,  in  Wil- 
liamson V.  Hendricks,  10  Abb.  (N.  Y.) 
Pr.   98. 

5.  Fox  V.  Kidd,  77  N.  Y.  490. 

The  costs  of  a  scire  facias  are  pay- 
able out  of  the  fund,  though  it  has  not 
been  prosecuted  to  a  judgment  at  the 
time  of  sale.  McLaughlin  v.  Smith,  2 
Whart.  (Pa.)  122. 

6.  AUis  V.  Meadow  Spring  etc.  Co., 
67  Wis.  16. 
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Synopsis. 


MEDICAL  JURISPRUDENCE. 


Definition. 


MEDICAL      JURISPRUDENCE— (See 

sence;   Age;   Assault;    Bastardy 


also     Abortion  ;     Ab- 
Chastity  ;    Conceal- 
ment OF  Birth  ;  Criminal  Law  ;  Homicide  ;  Identity  ;  In- 
sanity; Malpractice;  Physician  and  Surgeon). 


I. 
II. 


III. 


Definition,  205. 
Medical  Evidence,  206. 

(n)   Medical  Experts,  206. 
\b)   Medical  Books,  207. 
(c)   Anatomical      Evidence, 

210. 
{d)    Comfensation  of  Medi- 
cal Experts,  210. 
Sexual  Relations,  21  t. 

1.  Rape  (See  Rape),  212. 

2.  Pregnancv,  211.  [211. 
(a)  Signs  of  Pregnancy, 
{b)   Duration  of  Pregnancy, 

211. 

(c)  Delivery,  214. 

3.  Paternity,  215. 

4.  Tenancy  by  the  Curtesy  as 
Affected  by  Birth,  216. 

5.  Doubtful  Sex,  217. 

6.  Sexual  Disability,  21S. 

(a)  Sterility,  21S. 

(b)  Impotency,  218. 

7.  Super foztatioji,  220. 

8.  Foeticide    (See    also      Abor- 
tion), 220. 
(iz)   Definition,  220. 

(d)  Justifiable        Abortion, 
220. 

(c)  Criminal  Abortion,  22C>. 

(d)  Evidence,  220. 

(e)  Means  by  -which  Abor- 
tion Is  Committed,  221. 

g.  Infanticide     (See     generally 

Homicide),  221. 

((r)   Definition,  221. 

(i)   Medical   Evidence,  222. 

(c)   Burden  of  Proof,  225. 

((f)  Neglect  Causing  Death, 
236. 
Personal      Identity    (See     also 

Identity),  229. 

1.  Of  the  Living,  12^. 

2.  Of  the  Dead,  2^1. 
Survivorship     (See      also     Ab- 
sence),  234. 

Feigned  Diseases,  234. 
VII.  Blood  Stains,  236. 

(a)  Color,  237. 

(b)  Chemical  Test,  238, 


IV. 


VI. 


(c)   Microscopic  Test,  239. 
{d)   Spectroscopic   Test,  247. 
VIII.  Poisoning,  24S. 

1.  Definition  of  a  Poison,  24S. 

2.  What  Is  a  Poison,  a  Question 

for  the  Jury,  249. 

3.  Division  of  Poisons,  249. 

4.  Irritant  Poisons,  249. 

5.  Neurotic  Poisons,  249. 

6.  Murder,  249. 

7.  Manslaughter,  251, 

8.  Assault,  251. 

9.  Evidence,  252. 

(a)   Symptoms,  252. 

(5)   Post  Mortem  Examina- 
tion, 252. 

(c)    Chemical  Analysis,  253, 

(df)    Circinnstantial       Evi- 
dence, 255. 
IX.  Insanity    (See  also   Insanity), 

1.  Classification,  255. 

2.  Amentia,  255. 

(a)   Idiocy,  255. 
(i)   Imbecility,  255. 

3.  Mania,  256. 

(«)   Melancholia,  256. 

(3)    Moral  Mania,  256. 

(r)    Monomania,  2^^]. 

{d)  Kleptomania,  21^7. 

(e)    Pyromania,  257. 

(y)  Dipsomania,  257. 

(^)  Homicidal    Mania,  257. 

(/;)  Suicidal  Mania,  2^'j. 

(i)   Puerperal Insanitv,2^'j. 

4.  Dementia,  2£;S. 

X.  Signs  of  Death,  2  58. 

1.  Cessation  of  Circulation   and 

Respiration,  258. 

2.  Fihny    Aspect    of  the    Exes, 
258. 

Pallor  of  the  Body,  258. 
.^055  (?/"  Animal  Heat,  258. 


Cadaveric  Rigidit\ 
Cadaveric  Lividity, 
Putrefaction,  260. 
Sapo7iification,  260. 
jMnmmifi cation,   261. 


-.S9- 
260. 


XI.  Authorities,  261. 


1.  Definition. — Medical  jurisprudence  is  that  science  which 
applies  the  principles  and  practice  of  the  different  branches  of 
medicine  to  the  elucidation  of  doubtful  questions  in  courts  of 
justice.^ 

1.  I  Beck's  Medical  Jurisprudence  "Medical  jurisprudence — or,  as  it  is 
XV.     Taylor     defines     it    as    follows:     sometimes     called    forensic,    legal,    01 
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II.  Medical  Evidence — (See  also  Expert  and  Opinion  Evi- 

dence). 

(a)  Medical  Experts. — It  is  obvious  that  the  whole  subject  of 
medical  jurisprudence  is  a  question  of  evidence.  Numerous  cases 
can  be  determined  only  by  recourse  to  medical  knowledge.  The 
medical  expert,  when  placed  on  the  witness  stand,  is  called  upon 
not  only  to  state  medical  facts,  but  also  to  express  an  opinion  on 
the  special  facts  of  the  case  under  examination.  He  may  be 
examined  as  to  conclusions  of  science  drawn  from  particular 
experiments;  he  may  be  questioned  as  to  the  health  of  a  particu- 
lar person  whom  he  has  attended ;  he  may  be  asked  his  opinion 
as  to  the  probable  cause  of  the  death  of  a  person ;  he  may  testify 
as  to  the  presence  of  poison  in  the  stomach ;  and  generally  give 
an  opinion  on  medical  facts  as  observed  by  himself,  or  on  facts 
observed  by  other  persons  and  given  in  evidence.^ 


State  medicine — maj  be  defined  to  be 
that  science  which  teaches  the  applica- 
tion of  every  branch  of  medical  knowl- 
edge to  the  purposes  of  the  law;  hence 
its  limits  are,  on  the  one  hand,  the  re- 
quirements of  the  law,  and,  on  the  other, 
the  whole  range  of  medicine.  Anat- 
omy, physiology,  medicine,  surgery, 
chemistry,  physics  and  botany,  lend 
their  aid  as  necessity  arises;  and  in 
some  cases  all  these  branches  of  science 
are  'required  to  enable  a  court  of  law  to 
arrive  at  a  proper  conclusion  on  a  con- 
tested question  affecting  life  or  prop- 
erty." Principles  and  Practice  of  Medi- 
cal Jurisprudence,  vol.  i,  p.  i. 

1.  Medical  Experts  — Thus  on  the 
trial  of  an  action  to  recover  for  a  per- 
sonal injury  resulting  in  abortion,  a 
question  put  to  a  medical  witness  as  to 
how  troubles  consequent  on  abortion 
affect  the  nervous  system,  is  not  objec- 
tionable as  enquiring  for  dicta  or  opin- 
ions of  the  profession  at  large,  and  is 
relevant,  as  an  enquiry  concerning  a 
pathological  law  to  which  plaintiiTs 
nervous  system  is  or  may  be  subject. 
Powell  V.  Augusta  R.  Co.,  77  Ga.  429. 

The  opinion  of  a  physician  as  to 
whether  pregnancy  would  probably  re- 
sult from  the  first  intercourse  in  a  case 
where  the  woman  has  been  ravished,  is 
competent.  Young  w.  Johnson,  46  Hun 
(N.  Y.)  164. 

At  a  trial  for  murder  a  physician  tes- 
tified that  he  did  not  make  a  very  ex- 
tended examination  of  the  body,  which 
was  much  decomposed,  and  described 
the  condition  of  it  and  of  the  lungs  and 
heart.  The  court  held  that  it  was  not 
error  to  allow  him  to  be  asked  whether 
in  his  opinion  a  body  would  decompose 
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quicker  if  there  were  bruises  upon  it, 
and  death  had  occurred  from  strangula- 
tion, and  if  the  eyes  protruded  when  the 
body  of  one  who  was  strangled  was 
thrown  into  the  water,  whether  they 
would  protrude  farther.  People  v.  Bar- 
ker, 60  Mich.  277. 

In  an  action  for  personal  injuries,  a 
physician  who  had  attended  plaintiff  for 
two  months  after  he  had  received  the 
injury,  is  competent  to  give  his  opinion 
as  to  the  probable  result  of  injuries,  al- 
though he  had  not  attended  plaintiff 
aontinuously  up  to  the  time  of  the  trial. 
Louisville  etc.  R.  Co.  f.  Wright,  113 
Ind.  37S. 

A  witness  called  as  an  expert  to  tes- 
tify as  to  a  disease  common  among 
sheep  and  called  "scab,"  testified  that 
it  was  caused  fay  an  insect  not  visible  to 
the  naked  eye,  but  which  he  had  often 
examined  through  the  telescope,  and 
then  corrected  himself  by  saj'ing  that 
he  had  looked  at  it  through  the  tele- 
phone. Held,  that  his  ■  evidence  was 
properly  excluded.  Broquet  v.  Trip,  36 
Kan.  700. 

For  the  earlier  cases  on  this  subject, 
see  Expert  and  Opinion  Evidence, 
vol.  7,  p.  490. 

Qualiacations  of  Medical  Experts. — 
No  definite  rule  can  be  laid  down  as  to 
the  degree  of  skill  which  the  medical 
expert  should  possess  in  order  to  testify. 
It  seems  to  be  sufficient  if  he  possesses 
the  average  ability  of  members  of  his 
profession.  Hall  v.  Castello.  48  N.  H. 
177;  Tuller  V.  Kidd,  12  Ala.,  N.  S.  648. 
In  cases  of  insanity  more  than  the  ordi- 
nary qualifications  are  required.  It  has 
been  said  that  "forensic  psychological 
medicine  is  a  specialty,  and  an  expert 
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(3)  Medical  Books. — As  a  general  rule  medical  books  are  not 
admissible  to  prove  the  opinion  contained  in  them.^  But  in 
England  and  in  some  of  the  United  States  counsel  are  permitted 


in  this  specialty  must  be  skilled  in  three 
departments  of  science,  ist,  law,  suffi- 
cient to  determine  what  is  the  responsi- 
bility, which  is  to  be  the  object  of  the 
contested^  capacity;  2d,  psj'chology,  so 
as  to  be  able  to  speak  analytically  as  to 
the  properties  of  the  human  mind;  3d, 
medicine  so  far  as  concerns  the  treat- 
ment of  the  insane,  so  as  to  speak  in- 
ductively on  the  same  subject.  If  either 
of  these  factors  is  wanting,  a  witness 
cannot  be  technically  called  an  expert. 
I  Wharton  &  Stille  Med.  Jur.  275. 

In  Wisconsin,  it  has  recently  been 
decided  that  a  phj'sician  cannot  testify 
as  an  expert  to  the  symptoms  of  ar- 
senical poisoning,  if  his  knowledge  of 
the  subject  has  been  obtained  wholly 
from  medical  or  scientific  books  or 
medical  instruction,  and  not  from  per- 
sonal observation  or  experience.  So- 
quet  V.  State,  72  Wis.  659. 

1.  Medical  Books  as  Evidence. — The 
ground  for  the  rejection  of  such  books 
is  stated  by  Chief  Justice  Shaw,  in 
Ashworth  v.  Kittridge,  12  Cush.  (Mass.) 
193,  as  follows:  "Where  books  are 
thus  offered  they  are  in  effect  used  as 
evidence,  and  the  substantial  objection 
is  that  they  are  statements  wanting  the 
sanction  of  an  oath,  and  the  statement 
thus  proposed  is  made  by  one  not  pres- 
ent and  not  liable  to  cross-examination. 
If  the  same  author  were  cross-exam- 
ined and  called  to  state  the  grounds  of 
his  opinion,  h^  m.ight  alter  or  modify  it, 
and  it  would  be  tested  by  a  comparison 
with  the  opinions  of  others.  Medical 
authors,  like  writers  in  other  depart- 
ments of  science,  have  their  various  and 
conflicting  theories,  and  often  sustain 
and  defend  them  with  ingenuity.  But 
as  the  whole  range  of  medical  literature 
is  not  open  to  persons  of  common  ex- 
perience, a  passage  may  be  found  in 
one  book  favorable  to  a  particular  opin- 
ion, when  perhaps  the  same  opinion 
may  have  been  vigorously  contested, 
and  perhaps  triumphantly'  overthrown, 
by  other  medical  authors,  but  authors 
whose  works  would  not  be  likely  to  be 
known  to  counsel  or  client,  or  to  court 
or  jury.  Besides,  medical  science  has 
its  own  nomenclature,  .  its  technical 
terms  and  words  of  art,  and  also  com- 
mon words  used  in  a  peculiar  manner, 
distinct  from  their  received  meaning  in 
the  general  use  of  the  language.     From 
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these  and  other  causes  a  person  not 
versed  in  medical  literature,  though 
having  a  good  knowledge  of  the  general 
use  of  the  English  language,  would  be 
in  danger,  without  an  interpreter,  of 
misapprehending  the  true  meaning  of 
the  author.  Whereas  a  medical  wit- 
ness would  not  only  give  the  fact  of  his 
opinion  and  the  grounds  on  which  it  is 
formed,  with  the  sanction  of  his  oath, 
but  would  also  state  and  explain  it,  in 
language  intelligible  to  men  of  common 
understanding.  If  it  be  said  that  no 
books  should  be  read  except  works  of 
good  and  established  authority,  the  dif- 
ficulty at  once  arises  as  to  the  question 
what  constitutes  "good  authority,"  more 
especially  whether  it  is  a  question  of 
competency  to  be  decided  iy  the  court, 
whether  any  particular  book  shall  be 
received  or  rejected,  or  a  question  of 
weight  of  testimony,  so  that  any  book 
may  be  read,  leaving  its  weight,  force 
and  effect  to  the  jury.  Either  of  the 
alternatives  would  be  attended  with  ob- 
vious, if  not  insuperable,  objections." 

In  Commonwealth  v.  Sturtivant,  117 
Mass.  122,  an  expert  having  testified  on 
behalf  of  the  prisoner  that  it  was  im- 
possible to  determine  with  certainty,  in 
the  case  of  a  stain  that  had  been  dry  on 
clothing  seven  days,  whether  it  was 
human  blood,  was  asked  whether  he 
concurred  with  the  views  expressed  in 
Taylor's  Medical  Jurisprudence.  Coun- 
sel then  proposed  to  read  to  the  jury  a 
certain  paragraph  from  the  booli  with 
which  the  witness  concurred  in  opinion, 
but  the  court  refused  to  allow  it  to 
be  done.  The  supreme  court  ap- 
proved the  ruling,  saying:  "The  re- 
fusal to  allow  a  witness  to  read  extracts 
from  a  work  on  medical  jurisprudence 
was  in  accordance  with  the  well  settled 
practice  in  this  commonwealth.  See 
also  Com.  v.  Wilson,  i  Gray  (Mass.) 
337,  338;  Washburn  v.  Cuddifiy,  8  Gray 
(Mass.)  430;  Fowler  v.  Lewis,  25  Tex. 
380;  Harris  xk  Panama  R.  Co.,  3  Bosw. 
(N.  Y.)  7;  Melvin  v.  Easby,  i  Jones 
(N.  Car.)  387;  State  v.  O'Brien,  7  R.  I. 
336;  Carter  v.  State,  2  Ind.  617;  Boyle 
V.  State,  57  Wis.  472;  Epps  v.  State, 
102  Ind.  539;  Stilling  t;.  Town  of  Thorp, 
i;4  Wis.  528;  People  v.  Sessions,  58 
Mich.  594;  Stale  v.  Winter,  72  Iowa 
627;  Quackenbush  v.  Chicago  etc.  R. 
Co.  (Iowa),  35  N.  W.  Rep.  523.     See 
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to  read  from  approved  scientific/ works  as  a  part  of  their  argu- 
ment.^     In  some   of  the  States  this  practice  is  not  permitted  at 


also  People  v.  Sutton,  73  Cal.  243; 
Gallagher  v.  Market  St.  R.  Co.,  67  Cal. 
13.  See  also  Books  as  Evidence, 
vol.  2,  p.  467  m. 

In  Collier  v  Simpson,  s  C.  &  P.  73, 
the  action  was  for  slander,  in  charging 
the  plaintiff,  a  physician,  with  mal- 
practice in  prescribing  improper  medi- 
cines for  a  child.  The  plaintiff  pro- 
posed to  show  that  his  prescriptions 
were  proper,  and  the  doses  not  too 
large,  and  offered  to  put  in  evidence 
medical  books  of  authority  to  show 
what  was  the  received  opinion  on  the 
subject  in  the  medical  profession.  But 
the  chief  justice  refused  to  receive  the 
books  in  evidence,  saying  that  physic 
depended  so  much  on  practice,  but  al- 
lowed the  plaintiff  to  call  as  a  witness  a 
celebrated  physician.  Sir  Henry  Hal- 
ford,  who  testified  that  he  considered 
the  medicine  proper,  and  that  it  was 
sanctioned  by  the  medical  profession. 
The  witness  also  testified  that  the  writ- 
ings of  Dr.  Merriman  and  Sir  Astley 
Cooper  were  considered  authorities  in 
the  medical  profession.  Tindal,  C.J., 
said:  ''I  do  not  think  that  the  books 
themselves  can  be  read,  but  I  do  not 
see  any  objection  to  your  asking  Sir 
Henry  Halford  his  judgment,  and  the 
grounds  of  it,  which  may  be  in  some 
degree  founded  on  books,  as  a  part  ot 
his  general  knowledge." 

Contrary  Rule  in  Other  States. — In 
some  States,  however,  it  has  been  held 
that  medical  works  maj'  be  read  in  evi- 
dence. In  Bowman  v.  Woods,  i  G. 
Greene  (Iowa)  441,  the  defendant  of- 
fered to  introduce  certain  medical 
books,  which  witnesses  had  testified  to 
being  standard  works  on  botanic  medi- 
cine, but  the  court  excluded  them.  On 
appeal  this  was  held  to  be  error,  the 
court  saying:  "Physicians,  when  testi- 
fying, are  permitted  to  refer  to  medical 
authors,  and  to  quote  their  opinions 
from  memory.  Being  permitted  to  re- 
fer to  and  quote  authors,  we  can  see  no 
good  reason  whj'  they  may  not  read  the 
views  and  opinions  of  distinguished  au- 
thors. The  opinions  of  an  author,  as 
contained  in  his  works,  we  regard  as 
better  evidence  than  the  mere  state- 
ment of  those  opinions  by  a  M-itness, 
who  testifies  as  to  his  recollection  of 
them  from  former  reading.  Is  not  the 
latter  secondary  to  the  former  ?  On 
the  whole,  we  think  it  the  safest  rule  to 


admit  standard  medical  books  as  evi- 
dence of  the  authors'  opinions  upon 
questions  of  medical  skill  or  practice  in- 
volved in  a  trial.  This  rule  appears  to 
us  the  most  accordant  with  well  estab- 
lished principles  of  evidence."  See  also 
Stoudenmeier  v.  Williamson,  29  Ala. 
558;  Merkle  v.  State,  37  Ala.  139;  Jones 
r'.  State,  65  Ga.  506. 

1.  Beading  of  Medical  Books  by  Coun- 
sel During  Argument. — In  Reg.  v.  Cour- 
voisier,  9  C.  &  P.  362,  the  court  held 
that  counsel  had  a  right  to  use  extracts 
from  approved  writers  as  his  own  opin- 
ions. "There  is  no  objection  to  his 
adopting  them  as  part  of  his  own 
speech." 

In  State  v.  Hoyt,  46  Conn.  330,  the 
prisoner's  counsel  asked  permission  to 
read  to  the  jury  some  abstracts  from 
Ray's  Medical  Jurisprudence  of  In- 
sanitj'.  The  trial  judge  refused  to  al- 
low the  reading.  On  appeal  this  ruling 
was  reversed,  Pardee,  J.,  saying:  "The 
plea  of  insanity  interposed  on  behalt  of 
persons  intoxicated,  is  supported  by  the 
testimonj'  of  persons  who,  by  study  of 
books  and  men,  have  entitled  them- 
selves to  speak  as  experts  in  that  sci- 
ence. By  way  of  vindication  of  their 
right  to  be  heard  as  instructors  of  the 
jury,  they  usuallj"-  preface  their  testi- 
mony by  a  statement  of  the  extent  of 
their  experience  in  the  treatment  of  per- 
sons afflicted  with  disease  of  the  mind, 
and  the  time  given  to  the  reading  of 
treatises  upon  insanity  written  by  men 
of  wide  experience  and  acknowledged 
ability  in  the  treatment  of  such  diseases; 
their  opinion  is  the  result  of  observation 
of  men,  and  reading  of  books.  And  in 
this  jurisdiction, for  a  long  series  of  years, 
counsel  have  been  permitted  to  read  to 
the  jury,  as  a  part  of  their  argument  upon 
this  part  of  their  case,  extracts  from  such 
treatises  as  by  the  testimony  of  experts 
have  been  accepted  by  the  profession 
as  authority  upon  that  subject;  such 
treatises  as  have  helped  to  form  the 
opinion  expressed  by  the  expert.  The 
practice  by  repetition  has  hardened  into 
a  rule,  a  rule  upon  the  continued  exist- 
ance  of  which  counsel  for  the  accused 
in  the  case  before  us  had  a  right  to 
rely."  In  the,  recent  Connecticut  case 
of  Thompkins  v.  West,  56  Conn.  478, 
counsel  was  permitted  to  read  quota- 
tions from  a  standard  medical  authority 
for  the  purpose  of  making  questions  to 
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all  ;^  and  in  others  it  is  left  to  the  discretion  of  the  trial  court.** 
But  scientific  books  may  always  be  read  in  evidence  to  contradict 
a  witness  who  has  testified  concerning  statements  alleged  by  him 
to  be  contained  in  the  book.* 


an  expert  under  examination  more  in- 
telligible. 

1.  In  Ordway  v.  Havnes,  50  N.  H. 
159,  wliere  an  action  was  brought 
against  a  surgeon  for  malpractice,  the 
plaintift's  counsel  in  opening  the  case 
offered  to  exhibit  to  the  jury  an  engrav- 
ing in  a  medical  book  to  illustrate  his 
meaning.  This  the  court  refused  to  al- 
low. On  appeal  the  lower  court  was 
sustained,  the  court  saying:  "If  the 
diagram  alone  were  offered,  and  offered 
simply  as  a  chalk,  we  see  no  objection 
to  it.  But  when  it  was  offered,  as  the 
case  shows  this  was,  'as  an  engraving  in 
a  medical  book,'  that  makes  it  at  once 
improper  as  evidence,  because  that 
gives  it  an  undue  importance  with  the 
jury.  The  jury  should  not  know  that 
it  was  in  a  medical  book,  or  a  law  book, 
or  what  the  book  was  that  contained  it. 
.  .  .  Where  it  is  offered  as  a  part  of 
a  medical  book,  or  as  the  work  of  some 
distinguished  man,  then  the  presiding 
judge  should  exclude  it,  as  he  did  in 
this  case  very  properly." 

In  Yoe  V.  People,  49  111.  411,  the 
prosecuting  attorney  was  permitted, 
against  the  objections  of  the  prisoner, 
to  read  to  the  jury  copious  extracts 
from  medical  works.  On  appeal,  the 
supreme  court  reversed  the  case,  ap- 
parently on  the  ground  that  the  court 
had  not  instructed  the  jur^'  that  such 
books  were  not  evidence,  but  merely 
theories  of  medical  men.  See  also  Gale 
V.  Rector,  5  111.  App.  481,  where  it  was 
held  erroneous  to  permit  counsel  to 
read  to  the  jury  extracts  from  Gross  on 
Surgery. 

2.  In  People  v.  Anderson,  44  Cal.  65, 
the  court  said :  "As  a  general  rule,  the 
practice  of  allowing  counsel  in  either  a 
civil  or  criminal  action,  to  read  law  to 
the  jury  is  objectionable,  and  ought  not 
to  be  tolerated.  Its  usual  effect  is  to 
confuse  rather  than  to  enlighten  the 
jury.  There  are  cases,  however,  in 
which  it  is  permissible  for  counsel,  by 
way  of  illustration,  to  read  to  the  jury 
reported  cases  or  extracts  from  text 
books,  subject  to  the  sound  discretion 
of  the  court,  whose  duly  it  is  to  check 
promptly  any  effort  on  the  part  of  coun- 
sel to  induce  the  jury  to  disregard  the 
instructions  or  take  the  law  of  the  case 
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from  the  books  rather  than  from  the 
court."  In  the  following  cases  the  rule 
of  discretion  was  adopted.  Wade  v. 
DeWitt,  20  Tex.  398;  Legg  v.  Drake,  i 
Ohio  St.  287;  Lieningt;.  State,  i  Chand. 
(Wis.)  178. 

3.  In  Pinney  v.  Cahill,  22  Am.  L. 
Reg.  104,  a  veterinary  surgeon  testified 
that  a  horse,  for  the  loss  of  which  suit 
was  brought,  had  died  from  colic  pro- 
duced by  over  driving  and  feeding  when 
the  animal  was  too  warm.  He  further 
said  that  all  works  of  good  authority 
spoke  of  it  and  that  the  "Modern  Horse 
Doctor,  by  Dr.  Dodd"  was  a  work  of 
that  kind.  The  defendant  then  offered 
to  read  from  this  work  of  Dr.  Dodd, 
the  following  passage:  "In  nine  cases 
out  of  ten,  colic  is  the  result  of  impaired 
digestive  organs;  the  food  runs  to  fer- 
mentation and  evolves  carbonic  acid 
gas."  This  evidence  was  offered  to 
discredit  the  expert  in  connection  with 
his  cross  examination.  The  plaintiff 
objected  to  its  introduction,  but  the 
court  admitted  it.  The  supreme  court 
(Michigan)  sustained  the  ruling, 
Graves,  C.  J.,  saying:  "The  rule  is 
acknowledged  in  this  State  that  medical 
books  are  not  admissible  as  a  substantive 
medium  of  proof  of  the  facts  they  set 
forth.  But  the  matter  in  question  was 
not  addressed  with  any  such  view.  The 
witness  assumed  to  be  a  person  versed 
in  veterinary  science;  to  be  familiar 
with  the  best  books  which  treat  of  it, 
and  among  others  with  the  work  of 
Dodd.  He  professed  himself  qualified 
to  give  an  opinion  to  the  jury  from  the 
witness  stand  on  the  ailment  of  the 
plaintiff's  horse  and  its  cause,  and 
the  drift  of  his  opinion  was  to  con- 
nect the  defendant  with  that  ail- 
ment. He  borrowed  credit  for  the 
accuracy  of  his  statement  on  referring 
his  learning  to  the  books  before  men- 
tioned and  by  implying  that  he  echoed 
the  standard  authorities  like  Dodd. 
Under  the  circumstances  it  was  not  im- 
proper to  resort  to  the  book,  not  to 
prove  the  facts  it  contained,  but  to  dis- 
prove the  statement  of  the  witness  and 
enable  the  jury  to  see  that  the  book  did 
not  contain  what  he  had  ascribed  to  it. 
The  final  purpose  was  to  disparage  the 
opinion  of  the  witness  and  hinder  the 
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(c)  Anatomical  Evidence. — Parts  of  the  human  skeleton  and 
surgical  instruments  may  be  shown  to  the  jury  for  particular  pur- 
poses.* 

((/)  Compensation  of  Medical  Experts. — A  physician  who  is 
served  with  a  subpoena  is  bound  to  obey  the  mandate  of  the 
court,  but  whether,  when  on  the  stand,  he  can  be  compelled  to 
act  as  an  expert  witness,  without  other  compensation  than  the 
ordinary  witness  fee,  has  not  been  definitely  settled.^ 


jury   from    being   imposed    upon   by  a     he  had  visited  professionally,  and  then 


false  light.  The  case  is  a  clear  excep- 
tion to  the  rule  which  forbids  the  read- 
ing of  books  of  inductive  science  as 
affirmative  evidence  of  the  facts  treated 
of."  See  also  Bloomington  v.  Schrock, 
no  111.  219;  Ripon  V.  Bittel,  30  Wis.  614. 

1.  Skull  and  Surgical  Instruments  as 
Evidence. — In  McNaier  v,  Manhattan 
R.  Co.,  22  N.  Y.  St.  Rep.  840,  in  an 
action  to  recover  damages  for  injuries 
to  plaintiff's  eye,  caused  by  being  struck 
by  a  piece  of  hot  coal  or  clinker  from 
defendant's  engine,  plaintiff's  counsel 
exhibited  a  skull  to  the  jury  to  explain 
the  nature  of  his  injury,  and  also 
surgical  instruments  by  which  the  oper- 
ation on  his  eye  was  performed,  and 
plaintiff  was  also  examined  by  the  jury 
to  see  if  pus  still  continued  to  exude 
from  the  wound.  The  court  held  that 
the  admission  of  such  evidence  was  not 
erroneous. 

In  Knowles  v.  Crampton,  55  Conn. 
336,  where  plaintiff  claimed  that  two  of 
her  ribs  had  been  broken,  and  physi- 
cians testifying  in  her  behalf,  located 
the  ribs,  and  defendant  to  support  a 
claim  that  there  were  no  ribs  at  the 
place  described,  offered  in  evidence  a 
section  of  a  human  body,  it  was  held 
that  the  testimony  being  reasonably  in- 
telligible in  itself,  and  the  exhibit  being 
of  doubtful  utility  and  offensive  in  its 
nature,  the  court  in  its  discretion  prop- 
erly excluded  it. 

2.  Compensation  of  Medical  Experts. — 
In  ex  parte  Dement,  53  Ala.  389,  it  was 
held  that  a  physician,  like  any  other 
person,  may  be  called  to  testify  as  an 
expert  in  a  judicial  investigation, 
whether  it  be  civil  or  criminal  in  its 
nature,  without  being  paid  for  his  testi- 
mony' as  for  a  professional  opinion;  and 
that  upon  i-efusal  to  testify  he  may  be 
punished  as  for  a  contempt.  See  also 
State  V.  Teipner,  36  Minn.  535;  Sum- 
mers V.  State,  5  Tex.  App.  365. 

In  Wright  v.  People,  112  ill.  540,  a 
physician  without  objection,  testified  as 
to  the  condition  of  the  patient  whom 
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refused  to  give  an  opinion  as  to  the 
cause  of  the  symptoms  discovered,  un- 
less he  should  receive  an  expert's  fee. 
The  court  held  that  his  refusal  was  un- 
justifiable. 

In  Minnesota,  a  witness  cannot  re- 
fuse to  answer  a  question  on  the  ground 
that  his  answer  will  be  what'  is  known 
as  expert  evidence,  whether  he  has 
been  summoned  or  paid  as  an  expert 
witness  or  not;  the  statute  authorizing 
a  judge  to  allow  just  and  reasonable 
fees,  refers  to  an  allowance  to  be  made 
after  the  witness  has  been  summoned 
and  dismissed  without  being  sworn  or 
examined,  or  after  he  has  been  sworn 
and  examined,  and  not  before.  State  v. 
Teipner,  36  Minn.  535. 

It  was  also  held  in  the  same  State 
that  physicians  called  to  give  their 
opinions  upon  facts  observed  by  them 
while  treating  plaintiff's  case  profes- 
sionally, are  not  within  the  spirit,  if 
they  are  within  the  letter  of  the  statute 
empowering  the  court,  in  its  discretion, 
to  give  extra  compensation  to  experts. 
Le  More  v.  McHale,  30  Minn.  410. 

It  has  been  held  that  in  the  absence 
of  any  special  agreement  fixing  a  dif- 
ferent rate,  the  compensation  which  one 
is  entitled  to  recover  of  a  party  for 
services  rendered  in  his  behalf,  and  at 
his  request,  in  attending  a  trial  of  a 
cause  as  a  witness,  is  that  prescribed  by 
statute  for  services  of  that  kind.  Hol- 
brook  V.  Cooley,  25  Minn.  275. 

It  is  contended  by  other  authorities, 
however,  that  the  rule  should  be  that 
an  expert  medical  witness,  while  always 
liable  to  compulsion  in  testifying  as  to 
matters  within  his  knowledge  as  an 
ordinary  witness,  cannot  be  forced  to 
the  expression  of  an  expert  opinion 
unless  properjiy  compensated  therefor. 
Reese  on  Med.  Jur.,  p.  18;  Webb 
V.  Page,  I  C.  &  K.  23;  Tidy's  Leg. 
Med.  (Lond.  1882),  p.  17;  Buchman 
V.  State,  59  Ind.  i;  Dills  v.  State, 
59  Ind.  15;  Blythe  v.  State,  4  Ind.  525. 
Compare  Ewell's  Med.  Jur.,  p.  15. 
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Bape. 


ni.  Sextjal  Relations — 1.  Rape. — Rape,  in  its  medico-legal 
aspect,  is  so  closely  allied  to  that  crime  in  its  relations  to  criminal 
law,  that  what  might  otherwise  be  set  out  under  this  title  is  re- 
served for  later  treatment.     (See  Rape.) 

2.  Pregnancy — {a)  Signs  of  Pregnancy. — The  usual  but  some- 
times uncertain  signs  of  pregnancy  are  the  suppression  of  the 
menses,  enlargement  of  the  abdomen,  quickening  of  the  child  in 
the  womb,  enlargement  of  the  breasts  due  to  the  secretion  of  milk. 
Certain  signs  are  the  pulsation  of  the  foetal  heart,  and  the  active 
movements  of  the  child.^ 

(b)  Duration  of  Pregnancy. — The  usual  duration  of  pregnancy 
is  about  nine  calendar  months  or  ten  lunar  months.  This  period 
is  subject  to  variation  in  different  individuals,^  but  this  variation 


1.  Ballottement. — The  French  test  by 
a  process  called  ballottement,  is  de- 
scribed by  Dr.  Reese  (Med.  Jur.  437) 
as  follows:  "This  test  will  determine 
the  presence  of  a  foetus  (or  some  float- 
ing body)  in  the  liquor  amnii,  as  early 
as  the  fifth  or  six  month  of  pregnancy.. 
It  is  practiced  by  causing  the  woman 
to  stand  upright,  and  introducing  a 
finger  into  the  vagina  up  to  the  mouth 
of  the  womb,  while  the  other  hand  is 
placed  over  the  abdomen,  so  as  to 
steadj'  the  uterine  tumor.  If  the  tip  of 
the  finger  is  now  suddenly  jerked  up- 
wards against  the  os,  a  sensation  will 
be  imparted  to  it  as  from  a  body  float- 
ing upwards  in  a  liquid  and  falling 
back  again  to  strike  the  finger.  It  is 
stated  that  floating  tumors  of  the  uterus, 
attached  to  its  walls  by  a  pellicle,  may 
produce  the  same  sensation  to  the 
finger." 

Dr.  Reese  also  states  that  "the  short- 
ening of  the  cervix  is  perceptible  to 
the  touch  after  the  fifth  month;  the  os 
uteri  is  directed  more  backwards,  and 
there  is  a  peculiar  velvety  feel  about  it. 
The  neck  continues  to  shorten  until  the 
ninth  month,  when  it  becomes  obliter- 
ated, having  been  absorbed  into  the 
body  of  the  womb.  The  feel  of  the 
OS  in  the  unimpregnated  and  the  preg- 
nant state  is  different;  in  the  latter  it  is 
more  patulous  than  in  the  former." 

2.  Period  of  Gestation — (See  generally 
Bastardy,  vol.  2,  p.  155).  "The  idea 
has  of  late  years  been  put  forward  and 
sustained  by  direct  observation,  that,  in 
women  whose  menstrual  function  is 
regular,  gestation  will  terminate  at  the 
tenth  menstrual  period  after  that  upon 
which  conception  has  ensued.  Thus, 
as  the  ordinary  menstrual  interval  is 
about  twenty-eight  days,  the  ordinary 
duration  of  pregnancy  would  be  a  few 
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days  less  than  280  days,  varj'ing  accord- 
ing to  the  time  occupied  by  the  monthly 
flow.  On  this  principle,  the  apparent 
difference  among  women  in  the  length 
of  their  pregnancies  might  be  explained 
by  reference  to  the  well-known  varia- 
tions in  the  length  of  the  inter-men- 
strual periods;  protracted  gestation  oc- 
curring in  those  having  a  menstrual  in- 
terval naturally  of  more  than  t'wenty- 
eight  days,  and  apparently  premature 
confinements  in  those  who  menstruate 
at  shorter  intervals.  The  successful 
establishment  of  such  a  law  would 
afford  striking  confirmation  of  the  gen- 
eral truth  of  a  popular  belief  reposing 
upon  ages  of  experience.  The  greater 
tendency'  to  abortion  or  premature  de- 
livery at  the  recurrence  of  the  men- 
strual epochs,  and  the  usual  re- estab- 
lishment of  the  menstrual  function, 
within  one  month  after  parturition,  in 
case  the  woman  does  not  suckle  her 
child,  afford  a  presumption  in  favor  of 
its  correctness.  Nevertheless  much  ad- 
ditional and  careful  observation  is  re- 
quired before  we  can  be  permitted  to 
base  a  positive  opinion  in  legal  cases  on 
such  a  mode  of  calculation."  3  Whar- 
ton &  Stille,  Med.  Jur.,  §  42. 

Early  Viability. — From  the  uncer- 
tainty of  the  date  of  conception,  and 
the  unequal  development  of  the  foetus 
in  different  cases  at  different  periods  of 
gestation,  it  is  often  difficult  to  deter- 
mine the  age  of  an  immature  child.  It 
seems  to  be  generally  admitted  that  an 
infant  born  earlier  than  five  months 
from  conception  is  not  viable,  but  that 
an  eight  or  even  a  seven  months'  child 
may  survive.  There  is  a  difference  be- 
tween a  child  being  born  viable,  that  is 
capable  of  living,  and  being  born  alive. 
If  the  test  of  live  birth  be  the  manifes- 
tation of  even  the  slightest  voluntary 
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may  be  more  apparent  than  real,  as  it  is  often  difficult  to  deter- 
mine the  exact  date  at  which  conception  takes  place. ^ 


movement,  it  must  be  admitted  that 
foetuses  have  been  born  alive  as  early 
as  four  months.  It  is  hardlj'  possible 
that  such  a  fcetus  would  survive.  Dr. 
Erkbam,  of  Berlin,  has  reported  a  case 
in  which  a  fcetus  only  six  inches  long, 
and  weighing  eight  ounces,  was  born 
alive,  and  survived  half  an  hour.  It 
moved  its  arms  and  legs,  turned  its  head 
from  side  to  side,  and  opened  its  mouth. 
The  action  of  the  heart  continued  after 
all  other  movements  had  ceased.  The 
child  was  shown  to  the  celebrated  Mijl- 
ler,  who  expressed  the  opinion  that  it 
was  not  more  than  four  months  old. 
(Am.  Journal  Med.  Sci.,  1838,  p.  244.) 

In  3  Wharton  &  Stille's  Med.  Jur. 
53,  it  is  said  that  every  spontaneous 
movement  is  an  evidence  of  life.  The 
following  example  is  given  to  illustrate 
the  statement:  A  foetus  was  born  in 
the  fourth  month  which  weighed  ex- 
actly nine  and  a  half  ounces,  and  meas- 
ured eight  inches  in  length.  On  touch- 
ing the  feet  and  hands,  the  limbs  were 
immediately  drawn  up  and  moved 
about.  On  blowing  on  the  face,  the 
lower  part  of  it  wa'i  tremulously  moved, 
and  the  mouth  at  each  time  opened, 
and  three  or  four  times  an  attempt  to 
respire  or  gasp  accompanied  by  an  ap- 
parently respii'atory  movement  of  the 
chest,  took  place.  The  pulsations  of 
the  heart  through  the  thin  walls  of  the 
chest  could  be  readily  observed.  After 
the  umbilical  cord  was  cut,  these  move- 
ments became  more  feeble  and  soon 
ceased.  On  opening  the  chest,  the 
situation  and  appearance  of  the  lungs 
and  other  organs  were  characteristic  of 
its  apparent  age.  The  brain  was  min- 
utely examined,  and  also  found  to  be 
characteristic  of  the  apparent  age,  as 
were  also  the  other  foetal  organs.  The 
calculations  of  the  mother  corresponded 
with  the  age  given  to  the  fcetus. 

1.  "One  cause  of  the  discordance  ex- 
isting on  this  subject  arises  from  want 
of  a  fixed  starting  point.  This  is  ordi- 
narily referred  by  women  (i)  to  cer- 
tain peculiar  sensations  supposed  to 
be  experienced  at  conception;  this  is 
altogether  fallacious,  as  it  is  well  known 
that  conception  may  occur  in  the  un- 
conscious state;  (2)  to  the  period  of 
quickening;  this  is  equally  uncertain, 
since  the  time  of  quickening  varies  so 
much  in  different  women — from  the 
twelfth  to  the  twenty -fifth  week,  and  in 
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some  it  does  not  occur  at  all;  whilst  in 
others  it  may  be  supposed  to  exist  even 
in  the  absence  of  pregnancy.  (3)  Ces- 
sation of  the  catamenia.  This  is  the 
usual,  and  on  the  whole,  the  surest, 
method  of  calculating;  but  it  is  liable 
to  many  fallacies,  such  as  the  arrest  of 
the  menses  before  pregnancy;  their  con- 
tinuance for  a  month  or  more  after 
pregnancy;  again,  the  interval  between 
the  periods  are  not  the  same  in  all 
women;  usually  there  is  an  interval  of 
twenty-eight  days  from  the  commence- 
ment of  one  period  to  the  commence- 
ment of  another,  but  it  is  frequently 
longer  or  shorter,  and  this  in  the  same 
woman  at  different  times.  As  concep- 
tion may  take  place  at  any  period  of  the 
interval  between  the  catamenia,  it  is 
evident  there  might  be  a  dift'erence  of 
twenty-three  to  twenty-five  da^'s  as  to 
its  actual  date,  according  as  it  occurred 
immediately  after  the  one  catamenial 
or  immediately  before  the  succeeding 
period.  The  usual  custom  among  mar- 
ried women  is  to  reckon  nine  calendar 
months  from  the  last  mentioned  period, 
and  to  add  about  fourteen  daj's  for  pos- 
sible error.  There  is  a  remarkable 
diversity  of  opinion  among  accoucheurs 
of  the  highest  reputation  on  the  subject 
of  the  natural  period  of  gestation  vary- 
ing from  274  to  301  days.  It  may  be 
assumed  that  the  average  period  is  be- 
tween the  thirty -eighth  and  fortieth 
weeks."  Reese,  Med.  Jur.  and  Toxi- 
cology, 497  (1884). 

In  Com.  V.  McCarty,  2  Clark  (Pa.) 
356,  the  court  said:  "The  organs  of  con- 
ception, like  those  of  digestion,  per- 
form their  appropriate  offices  without 
the  volition  of  the  female.  She  is  not 
conscious  at  the  moment  of  the  occur- 
rence of  what  has  taken  place.  It  is 
only  by  inference  that  she  can  fix  the 
paternity  of  her  offspring." 

In  Com.  V.  Hoover,  3  Clark  (Pa.) 
514,  the  court  charged  the  jury  as  fol- 
lows: "The  defendant  is  indicted  for 
fornication  and  bastardy.  The  prose- 
cutrix is  a  competent  witness,  but  her 
credibility  is  for  the  jury.  According 
to  her  account,  the  child  was  begotten 
on  March  23rd,  1S45.  It  was  born  on 
January  30th, 1846,  a  male,  fine,  large  and 
health3'.  The  period  of  gestation  was 
313  days.  It  is  conceded  that  the  defend- 
ant had  no  intercourse  with  the  mother 
after  the  23rd  of  March,  1845,  and  that 
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the  time  of  delivery  is  fixed  with  equal 
certainty.  A  question  of  science  has 
arisen  respecting  the  possibility  of  pro- 
tracted gestation.  The  usual  period  is 
nine  calendar  months,  or  from  273  to 
275  days.  What  has  been  denominated 
as  the  extreme  of  the  usual  period  is  280 
days,  or  ten  lunar  months.  But  whether 
an^',  and  if  any  what,  longer  time  may 
be  allowed  as  possible,  are  the  questions 
which  the  case  presents  for  decision. 
Medical  writers  of  celebrity  and  au- 
thority are  arranged  on  both  sides  of 
these  questions;  and  the  medical  wit- 
nesses upon  the  stand  are,  in  like  man- 
ner, divided  in  opinion.  In  construing 
this  evidence,  so  far  as  respects  the 
facts  narrated  by  each,  it  is  proper  to 
consider  that  writers  and  witnesses  are 
respectively  relating  only  the  results  of 
their  own  knowledge,  and  when  one 
states  that  no  case  of  protracted  gesta- 
tion has  fallen  under  his  observation,  it 
is  but  negative  testimony,  and  cannot 
justlj'  be  relied  upon  to  invalidate  the 
affirmative  evidence  of  others  equally 
entitled  to  credit;  who  can  enumerate 
cases  of  the  kind,  which  they  positivel}' 
affirm  to  have  come  within  the  range  of 
their  practice  and  knowledge 
One  gentleman,  in  a  long  course  of 
practice,  ma3'  have  failed  to  observe  any 
case  of  the  kind.  Another,  in  a  very 
brief  period,  may  have  noticed  several, 
and  it  is  reasonable  to  believe  that  when 
such  a  diversity  of  opinion  exists,  each 
will  be,  in  some  measure,  influenced  \>y 
his  own  professional  experience,  and 
that  this  will  also,  to  some  extent,  affect 
his  belief  in  the  cases  reported  by  oth- 
ers. There  are  doubtless  many  of  these 
cases  where  the  struggle  for  character 
and  property',  and  the  circumstances  of 
the  parties,  whose  interests  have  been 
involved,  have  furnished  temptations  to 
falsify  and  may  have  influenced  the  de- 
cisions of  the  tribunals.  But  after 
making  all  proper  allowances  for  cases 
of  this  description,  the  whole  evidence 
on  the  question  where  fairly  considered 
appears  to  show  that  cases  of  protracted 
gestation  are  not  impossible,  although 
their  existence  is  verj-  unusual.  The 
heads  of  wheat  in  the  same  field  do  not 
all  ripen  together.  The  ears  of  corn 
on  the  same  stalk  do  not  all  come  to 
maturity  at  the  same  time.  Even  the 
grains  of  corn  on  the  same  ear  ripen  at 
different  intervals.  The  fruit  on  the 
same  tree  shows  the  like  deviation;  a 
portion  will  ripen  and  fall,  while  other 
portions  remain  comparatively  green 
upon  the  parent  stalk.    The  eggs  of  the 


fowl,  under  process  of  incubation  at  the 
same  time,  are  subject  to  the  same  vari- 
ation. In  quadrupeds,  if  the  testimony 
of  Mr.  Tessier  be  believed,  we  have 
proof  of  the  like  irregularity.  What- 
ever may  be  the  causes  operating  in 
each  case  to  divert  nature  from  her  ac- 
customed course,  to  accelerate  or  delay 
her  usual  progress,  the  human  species, 
like  the  rest  of  creation,  seems  occasion- 
ally under  their  influences.  The  de- 
velopments of  pubert3',  although 
generally  shown  at  a  certain  age,  are 
far  from  regular.  Some  individuals  ap- 
proach it  earlier,  others  later  in  life. 

Intellectual  maturitj-  is  subject  to  the 
same  irregularities.  Some  are  preco- 
cious, others  astonishingh-  tardy  in  ar- 
riving at  the  usual  degree  of  discretion. 
The  intervals  betw^een  catamenial  visits, 
although  in  general  regular  and  fixed, 
exhibit  remarkable  deviations.  The 
final  departure  of  the  catamenia, 
although  generally  to  be  expected  at  a 
certain  age,  is  as  irregular  as  their  first 
approach,  and  as  subject  to  variation  as 
were  their  periodical  returns.  A  certain 
period  of  life  has  been  usually  assigned 
for  the  termination  of  a  mothers'  perils, 
but  the  instances  of  extensive  deviations 
from  this  general  rule  are  numerous 
and  well  established.  The  gestation  of 
one  child  at  a  time  is  according  to  the 
usual  course  of  nature,  but  the  births  of 
twins,  triplets,  etc.,  furnish  indubitable 
proofs  of  astonishing  departure  from  the 
usual  course.  The  sensations  of  the 
mother  produced  by  the  elevation  of 
the  foetus  from  the  cavity  of  the  pelvis, 
called  quickening,  although  usually  oc- 
curing  at  a  certain  period,  are  known  to 
be  subject  to  the  like  departure  from  the 
usual  time  .  .  .  From  analogy,  and 
from  the  statements  of  distinguished 
authors  and  eminent  witnesses,  after 
making  every  allowance  for  mistakes 
and  the  operation  of  unfavorable  influ- 
ences, we  are  led  to  the  belief  that,  al- 
though nature  delights  in  adhering  to 
her  general  usages,  she  is  occasionally 
retarded  in  her  progress,  and  otherwise 
coerced,  by  causes  not  always  apparent, 
into  extensive  deviations  from  her  ac- 
customed path.  And  we  are  induced 
to  believe  that  protracted  gestation  for 
the  period  of  313  days,  although  unusual 
and  improbable,  is  not  impossible. 
The  evidence  to  establish  the  existence 
of  such  a  considerable  departure  from 
the  usual  period  should  be  clear  and 
free  from  doubt.  The  witness  should 
possess  a  character  beyond  reproach, 
and  her  testimony  should  be  consistent 
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(c)  Delivery, — In  cases  relating  to  abortion,  infanticide  and 
oonoealment  of  birth,  the  physical  condition  of  the  woman  is  im- 
portant in  determining  whether  there  has  been  a  delivery  or  not. 
The  most  important  sign  of  delivery  is  the  condition  of  the  abdo- 
men, the  integuments  of  which  are  loose,  lie  in  folds,  and  are 
marked  with  lines  which  are  at  first  liyid  and  afterwards  white. 
The  breasts  are  more  or  less  distended  ;  the  nipples  are  swollen, 
and  exude  a  watery  milk.  The  external  organs  of  generation  are 
relaxed  and  the  vagina  is  unusually  large  and  capacious.  The 
uterus  can  be  felt  through  the  wall  of  the  abdomen,  low  down,  like 
a  large  ball.  From  the  uterus  there  is  a  dark  mucous  discharge, 
known  as  the  lochia,  which  is  readify  distinguished  by  its  peculiar 
color.  This  discharge  usually  disappears  in  a  week  or  ten  days. 
All  of  these  signs  of  delivery  fail  after,  the  lapse  of  five  to  ten 
days,  except  the  increased  size  of  the  uterus  and  the  white  lines 
across  the  abdomen. ^ 


and  uncontradicted  in  all  material  facts. 
If  the  jury  are  satisfied  that  the  evidence 
for  the  commonwealth  is  of  this  char- 
acter, the  unusually  long  period  of  ges- 
tation does  not  require  them  to  disre- 
gard it.  The  law  fixes  no  period  as  the 
uliimum  temfus  fariendi.  The  usual 
period  has  been  stated,  but  longer  time 
may  be  allowed,  according  to  the  opin- 
ions of  physicians  and  the  circumstan- 
ces of  the  case."  The  jury  found  the 
defendant  guilty. 

In  Taylor's  Med.  Jur.  634,  is  given 
the  following  abstract  of  the  Gardner 
Peerage  case  before  the  House  of  Lords: 
"Alan  Legge  Gardner,  the  son  of  Lord 
Gardner  by  his  second  wife,  petitioned 
to  have  his  name  inscribed  as  a  peer  of 
the  Parliament  Roll.  The  peerage  was, 
however,  claimed  by  another  person, 
Henry  Fenton  Jades,  who  alleged  that 
he  was  the  son  of  Lord  Gardner  bj'  his 
first  and  subsequently  divorced  wife.  It 
was  contended  that  the  latter  was  ille- 
gitimate; and  in  order  to  establish  this 
point,  the  evidence  adduced  was  partly 
medical  and  partly  moral.  Lady  Gard- 
ner, the  mother  of  the  alleged  illegiti- 
mate child,  parted  from  her  husband  on 
board  of  his  ship,  on  the  30th  of  Janu- 
ary, 1802.  Lord  Gardner  went  to  the 
West  Indies,  and  did  not  again  see  his 
wife  until  the  nth  of  July  following. 
The  child  whose  ligitimaCy  was  dis- 
puted was  born  on  the  8th  of  December 
of  that  year.  Therefore  the  plain  medi- 
cal question,  taking  the  extreme  view, 
was  whether  a  child  born  311  days 
(forty-four  weeks  and  three  daj's)  after 
intercourse  (from  January  to  Decem- 
ber), or    150  days    (twenty-one   weeks 


and  three  days)  from  July  to  December, 
could  be  considered  to  be  the  child  of 
Lord  Gardner.  If  these  questions  were 
answered  in  the  affirmative,  then  it  fol- 
lowed that  this  must  have  been  a  very 
premature   or  a  very  protracted  birth. 

There  was  no  pretence  that  this  was 
a  premature  case,  the  child  having  been 
mature  when  born.  The  question  then, 
was  reduced  to  this:  Was  this  alleged 
protracted  gestation  consistent  with 
medical  experience?  Many  medical 
witnesses,  comprising  the  principal 
obstetric  practitioners  in  the  kingdom, 
were  examined  on  this  point.  Their 
evidence  was  very  conflicting,  but  a 
large  majority  concurred  in  the  opinion 
that  natural  gestation  might  be  pro- 
tracted to  a  period  which  would  cover 
the  birth  of  the  alleged  illegitimate 
child.  On  the  moral  side  of  the  ques- 
tion, it  was  clearly  proved  that  Lady 
Gardner,  after  the  departure  of  her  hus- 
band, was  living  in  open  adulterous  in- 
tercourse with  a  Mr.  Jades;  and  on  this 
ground  Lord  Gardner  obtained  a  divorce 
from  her  after  his  return.  It  was  con- 
tended that  the  counter  claimant  was 
really  the  son  of  Lady  Gardner  by  Mr. 
Jades,  the  decision  of  the  house  was 
that  this  claimant  was  illegitimate,  and 
that  the  title  should  descend  to  the  son 
of  the  second  Lady  Gardner." 

1.  I  Reese,  Med.  Jur.  and  Toxecol- 
ogy  490  (18S4). 

In  Tidy's  Leg.  Med.  78  (1882)  it  is 
said:  "  If  the  examination  be  conducted 
within  the  week,  most  of  the  following 
symptoms  will  be  present;  but  if  de- 
layed much  be3'ond  a  week  or  ten  da3'S, 
the  evidences  of  recent  delivery  will,  at 
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3.  Paternity. — The  medico-legal  question  of  paternity  is  im- 
portant in  bastardy  cases  and  in  cases  where  a  supposititious  child 
claims  to  be  the  heir  of  an  estate. 

In  such  cases  the  resemblance  to  the  alleged  parent,  though  not 
conclusive  in  itself,  has  often  been  regarded  as  strong  presumptive 
proof  of  paternity,! 


best,  be  of  a  somewhat  indefinite  char- 
acter: 

"  I.  The  pulse  will  be  a  little  quick- 
ened and  more  than  usually  soft  and 
compressible     .     .     . 

"2.  A  peculiar  expression  of  counte- 
nance, a  dark  areola  under  and  around 
the  eyes,  and  a  peculiar  odor  about  the 
body  will  be  observed;  the  skin  is  usu- 
all_y  moist,  soft  and  relaxed. 

"3,  The  breasts  are  almost  certain  to 
contain  milk,  and  to  show  the  areola, 
pegmentation  and  follicles  already  de- 
scribed. They  will  be  tender  and  knotty, 
and  the  nipples  more  than  usually 
prominent.  The  character  of  the  milk 
should  be  examined.  The  first  milk,  or 
colostrum,  is  yellower,  richer  in  salts, 
and  of  higher  specific  gravity  than  the 
milk  afterward  secreted.  It  also  con- 
tains an  enormous  number  of  granular 
corpuscles,  like  the  so  called  exudation 
corpuscles.  With  reference  to  the  sil- 
very streaks  on  the  breast,  whilst  we 
admit  that  they  may  indicate  a  previous 
pregnancy  (or  to  speak  more  accurately, 
a  previous  distension),  it  is  certain 
they  do  not  prove  recent  delivery. 

"4.  The  skin  of  the  abdomen  will  be 
found  placid,  and  in  many  women 
thrown  into  folds.  Numerous  shiny, 
silvery,  riband-like  streaks  or  cicatrices, 
due  to  atrophy  of  the  skin,  may  be  seen 
on  the  abdomen  and  also  on  the  thighs. 
There  will  probably  be  noticeable  the 
dark  line  observed  during  pregnancy, 
passing  from  the  navel  to  the  pubes, 
whilst  sometimes  the  muscles  are  sepa- 
rated by  the  median  line. 

"5.  On  passing  the  hand  downw-ards 
or  pressing  it  firmly  over  the  pubic  re- 
gion, the  enlargement  of  the  uterus  will 
be  apparent,  often  remaining  the  size  of 
a  cricket  ball  for  a  considerable  time 
after  pregnane}'.  In  health  the  involu- 
tion of  the  uterus  takes  from  fourteen  to 
twentj'-eight  daj'S,  although  in  some 
cases  (subinvolution)  many  weeks  or 
months  elapse  before  it  is  complete. 
The  womb,  it  is  to  be  remarked,  is 
often  felt  to  incline  to  one  side. 

"6.  By  vaginal  examination  the  os 
uteri  will  be  found  gaping.  Two  or 
three  fingers  may  be  passed  into  it  with 
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ease,  and  its  margins  will  probablj'  be 
found  fissured  and  torn.  By  sound, 
the  increased  depth  of  the  uterine 
cavity  may  be  ascertained. 

"7.  We  may  find  the  lochia  exuding 
from  the  uterus.  The  lochial  discharge 
is  at  first  colored  with  blood,  but  after- 
wards becomes  green  or  brown  (green 
waters).  After  a  week  the  lochia  may 
be  absent. 

"8.  The  pervinjeum  will  in  all  proba- 
bility exhibit  more  or  less  recent  lacer- 
ation, whilst  the  vagina  and  uterus  will 
present  a  dark  and  almost  bruised  ap- 
pearance. 

1,  Resemblance  to  the  Putative  Fath- 
er.— In  the  Douglass  Peerage  case. 
Lord  Mansfield,  in  delivering  tlie 
judgment  in  the  House  of  Lords,  ex- 
pressed a  very  decided  opinion  in  favor 
of  the  parental  likeness  which  the  claim- 
ant bore  to  his  father,  as  constituting  an 
important  link  in  the  chain  of  evidence. 

In  Gilmanton  v.  Ham,  38  N.  H.  108, 
both  the  child  and  the  putative  father 
were  before  the  jury,  who  were  per- 
mitted to  draw  their  own  inferences  as 
to  resemblance. 

In  lotva,  a  distinction  is  made  as  to 
the  admission  of  a  very  young  infant 
and  a  child  two  years  old,  in  favor  of 
the  child  two  years  old.  State  v.  Smith, 
54  Iowa  104;  37  Am.  Rep.  ig2.  In  this 
case  the  court  said:  "  A  child  of  the 
proper  age  may  be  exhibited  to  a  jury 
as  evidence  of  alleged  paternity.  Pre- 
cisely what  should  be  deemed  the 
proper  age  we  need  not  determine  .  .  . 
A  child  which  is  only  three  months  old 
has  that  peculiar  immaturity  of  features 
which  cliaracterizes  an  infant  during 
the  time  it  is  called  a  babe.  A  child 
two  years  old  or  more  has  to  a  large  ex- 
tent put  off  that  peculiar  immaturity. 
In  allowing  a  child  of  that  age  to  be  ex- 
hibited we  think  the  court  did  not 
err." 

In  Finnegan  v.  Dugan,  14  Allen 
(Mass.)  197,  the  court  said:  "The  fact 
of  a  resemblance  between  the  child  and 
the  putative  father  was  proper  for  the 
consideration  of  the  jury.  It  is  a  well 
known  physiological  fact  that  peculiari- 
ties  of  feature  and  personal  traits   are 
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In  many  cases,  however,  in  the  United  States,  this  kind  of  evi- 
dence has  been  entirely  excluded.^ 

The  appearance  of  a  child  may  be  affected  by  prenatal  condi- 
tions. Thus  a  deformity  in  the  child  may  possibly  be  caused  by 
the  mother  during  her  pregnancy  being  influenced  by  the  sight  of 
a  man  affected  with  a  similar  deformity.  Such  a  case  shows  how 
dangerous  it  would  be,  in  a  disputed  question  of  paternity,  to 
make  the  decision  depend  solely  upon  resemblance.*  The  matter 
is  further  complicated  by  the  possible  physiological  fact  that 
where  a  woman  has  two  children  by  different  men,  the  second  child 
may  resemble  the  first  man  rather  than  its  own  father.^ 

4,  Tenancy  by  Curtesy  as  Affected  by  Birth. — At  common  law  it 
was  necessary,  in  order  to  establish  the  tenancy  by  curtesy,  that 
there  should  be  a  live  birth  of  issue  ;*  that  the  child  should  be 


often  transmitted  from  parent  to  child. 
Taken  bj  itself,  proof  of  such  resem- 
blance would  be  insufficient  to  establish 
the  paternity;  but  it  would  be  clearly  a 
circumstance  to  be  considered  in  con- 
nection with  other  facts  tending  to 
prove  the  issue  on  which  the  jurj'  are  to 
pass,"  See  also  State  v.  Woodruff,  67 
N.  Car.  89;  State  v.  Britt,  78  N.  Car. 
39;  Paulk  t).  State,  52  Ala.  427;  Stumim 
V.  Hummel,  39  Iowa  478.  Compare 
Bastardy,  vol.  2,  p.  153. 

1.  In  Young  v.  Makepeace,  103  Mass. 
50,  the  defendant  in  a  bastardy  proceed- 
ing denied  that  he  was  the  father  of  the 
child,  but  alleged  that  one  Dean  was 
the  father.  The  complainant  then  of- 
fered evidence  to  show  dissimilarity  be- 
tween Dean  and  the  child.  Exceptions 
to  the  admission  of  the  evidence  were 
sustained,  the  court  saying:^  "We  think 
also  that  the  testimony  to  show  points 
of  the  similarity  between  the  child  and 
Dean  should  not  have  been  admitted. 
Even  where  there  is  a  noticeable  resem- 
blance, there  may  be  equally'  marked 
points  of  dissimilarity.  Points  of  dis- 
similarity, not  implying  a  difference 
of  race,  do  not  tend  to  disprove  pa- 
ternity. They  are,  at  most,  of  much 
less  significance  than  points  of  resem- 
blance, but  proof  of  resemblance  was 
excluded  in  Eddy  v.  Graj',  4  Allen 
(Mass.)  435.  That  decision  was  based, 
somewhat,  upon  one  in  Maine,  the  rea- 
sons for  which  were  CDnsidered  quite 
satisfactory.  Keniston  v.  Rowe,  16  Me. 
38.  In  tlie  latter  case,  however,  the 
evidence  excluded  was  of  dissimilar- 
ity. Resemblance  was  held  to  be 
properly  a  matter  of  consideration  by 
the  jury  upon  this  issue,  in  Gilmanton 
V.  Ham,  3$  N.  H.  108.  But  in  that 
case  the  jury  had  both  the  child  and  the 


putative  father   before  them,  and  took 
the  fact  from  their  own  observation." 

In  People  v.  Carney,  29  Hun  (N. 
Y.)  47;  evidence  of  the  color  of  the 
child's  eyes  is  not  admissible  to  show 
■its  paternity.  See  also  State  v.  Dan- 
fcrth,  48  Iowa  43;  United  States  v. 
V.  Collins,  I  Cranch(U.  S.)  593;  Petrie 
V.  Howe,  4  N.  Y.  Sup.  Ct.  85;  Over- 
lock  V.  Hall,  81  Me.  348;  Hanawalt  v. 
State,  64  Wis.  84;  Robnett  v.  People, 
16  111.  App.  299.  See  also  Bastardy, 
vol.  2,  p.  153. 

2.  Prenatal  Conditions. — A  curious 
example  of  a  verj'  early  acquaintance 
with  prenatal  impressions  on  offspring 
is  illustrated  in  the  story  of  Jacob  and 
Laban  related  in  Genesis  30. 

3.  Effect  of  Prior  Impregnation. — 
"Connected  with  the  question  of  pater- 
nity there  is  a  curious  physiological  fact 
that  might  occasionally  be  supposed  to 
affect  the  decision.  It  is  known  to 
breeders  of  horses  and  cattle  that  the 
influence  of  the  impregnation  by  one 
sire  may  be  extended  beyond  the  foal 
begotten  at  the  time,  and  affect  those 
begotten  subsequently  bj'  another  sire." 
This  is  proven  by  the  later  colts,  or 
calves,  bearing  the  peculiar  markings  of 
the  first  sire.  The  question,  therefore, 
might  be  suggested  whether  this  same 
handing  down  of  parental  likeness  to 
the  children  of  a  subsequent  father 
might  be  possible  'i  Without  any  posi- 
tive data  on  Avhich  to  venture  an  opin- 
ion, it  may,  nevertheless,  be  suggested 
here  as  a  circumstance  to  be  considered 
in  certain  cases  of  affliction."  Reese 
Med.  Jur.  544. 

4.  Live  Birtli  as  Affecting  Tenancy  ty 
Curtesy. — To  establish  the  fact  of  a 
Hve  birth,  it  was  at  one  time  thought 
that  it   was   necessary   that  the   child 
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born  while  the  mother  was  living;^  and  that   the  child   must   be 
capable  of  inheriting.'* 

5.  Doubtful  Sex. — Hermaphroditism  is  a  word  used  to  describe 
cases  of  doubtful  sex.  It  formerly  had  a  more  limited  meaning 
and  was  only  applied  to  cases  where  there  was  a  union  of  the 


should  cry  out.  This  theory  was  prob- 
ably based  on  the  following  clause  in  a 
writ  of  II  Henry  III:  "e^  ipse  fost- 
Tnodum  ex  ea  frolem  suscitaverit^  cujus 
clamor  auditus  fuerit  inter  quatuor 
parieies."  This  is  no  longer  the  law, 
and  the  cry  of  the  child  is  now  simply 
regarded  as  one  amongst  other  proofs 
of  life.  Co.  Lit.  29^;  2  Black.  Com. 
127.  Coke  says:  "If  it  is  born  alive, 
it  is  sufBcient,  though  it  be  not  heard  to 
cry,  for  peradventure  it  maj'  be  born 
dumb."  "According  to  the  laws  of  the 
United  States  and  Eng'and,^''  says  Dr. 
Reese,  "  neither  breathing  nor  crying 
are  essential  to  establish  a  live  birth; 
the  pulsation  of  the  child's  heart,  or  of 
one  of  its  arteries,  or  the  slightest  vol- 
untary movement,  is  regarded  as  suffi- 
cient for  this  purpose."  Dr.  Reese  fur- 
ther says  that  lie  was  once  "called  as 
an  expert,  in  the  State  of  Delaware,  to 
sustain  the  alleged  fact  of  the  live  birth 
of  a  child  which  had  neither  breathed 
nor  cried,  but  whose  heart  and  tem- 
poral arteries  had  pulsated  for  several 
minutes  after  birth.  The  opposite  party 
adopted  the  usual  course  in  such  cases, 
namely,  to  assert  that  these  acts  of  the 
circulation  "were  only  the  remnants  of 
uterine  life.''  But  it  was  conclusively 
shown  that  every  action  of  a  person's 
life  ma^^  be  regarded  as  the  "remnant  of 
uterine  life,"  and  that,  as  such  acts  could 
not  be  performed  by  a  dead  child,  the 
only  alternative  was  to  admit  that  it 
was  alive."     Reese  Med.  Jur.  541. 

If  the  child  is  born  alive,  it  makes  no 
difference  whether  it  dies  before  the 
mother,  or  how  long  it  lives.  Its  exist- 
ence, though  but  for  an  instant  vests  in 
the  husband  the  tenancy  by  the  curtesy 
initiate,  which  is  not  divested  by  the 
death  of  the  child,  i  Sharswood  & 
Budd's  Leading  Cases  in  the  American 
Law  of  Real  Property  261,  and  cases 
there  cited.  See  also  Curtesy,  vol.  4, 
p.  961. 

1.  Csesarean  Operallon.^It  was  said 
by  Lord  Coke  :  "If  a  woman  seized 
of  lands  in  fee  taketh  husband,  and  by 
him  is  bigge  with  childe,  and  in  her 
travell  dieth,  and  the  childe  is  ripped 
out  of  her  body  alive,  yet  shall  he  not 
be   tenant   by  the  curtesie,  because  the 


childe  was  not  borne  during  the  mar- 
riage." Co.  Lit.  29^.  Paine's  Case,  8 
Co.  34.  This  doctrine  would  probably 
not  be  followed  b^"  modern  courts. 
Tudor's  Leading  Cases  in  Real  Prop- 
erty 65;  Thcllusson  7'.  Woodford,  4 
Ves.  323;  I  Sharswood  &  Budd's  Lead- 
ing Cases  in  the  .Vmerican  Law  of 
Real  Property  261.  See  also  Cur- 
tesy, vol.  4,  p.  g6i. 

2.  Monsters, — A  monster  cannot  in- 
herit. "If  the  wife  be  delivered  of  a  mon- 
ster, which  hath  not  the  shape  of  man- 
kinde,  this  is  no  issue  in  the  law^;  but 
although  the  issue  hath  some  deformity 
in  any  part  of  his  bod:-,  yet  if  he  hath 
humane  shape  this  sufficeth."  Co.  Lit. 
29A. 

On  the  question  what  is  implied  by 
the  phrase,  "which  hath  not  the  shape 
of  mankind,"  Dr.  Tidv  says:  "A  con- 
sideration of  the  recorded  cases  and  of 
the  specimens  in  our  museums,  justifies 
the  assertion  that  none  of  the  so-called 
human  monsters  that  have  lived  to 
adult  age  can  be  denied  human  shape. 
This,  however,  can  scarcely  be  so  posi- 
tiveh'  stated  in  the  case  of  certain 
human  births  where  there  has  been  dis- 
tinct evidence  of  life  for  a  brief  period 
only.  Still,  it  would,  in  our  judgment, 
constitute  an  almost  unrecorded  case 
where  the  jurist  would  be  justified  in 
saying,  without  reserve,  that  a  child 
born  alive  had  not  the  shape  of  man- 
kind, implying  as  the  phrase  does  far 
more  than  mere  deformity.  Hideous  as 
the  appearance  presented  by  an  encepha- 
lic (without  brains)  monster  is,  curious 
as  are  the  so-called  human  syrens  or  dol- 
phins (that  is,  children  where  the  lower 
legs  are  completely  united),  and  in- 
human-looking as  certain  microcephalic 
(ape-like)  and  pig-faced  children  may 
appear,  the  medical  jurist  should,  even 
in  such  cases,  hesitate  before  he  asserts 
positively  that  they  lack  human  shape. 
We  repeat  that  in  such  births,  in\'olv- 
ing  questions  of  law,  it  is  better  for  the 
medical  witnesses  to  describe  to  the 
court  the  exact  deformity,  and  leave 
the  responsibility  of  deciding  whether 
it  be  a  monster  in  the  true  legal  sense 
to  others."  i  Tidy's  Leg.  Med. 
318. 
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organs  of  both  sexes  in  one  individual.  Cases  of  hermaphro- 
ditism have  not  often  come  before  the  courts,  and  the  interest  in 
them  is  medical  rather  than  legal. ^ 

6.  Sexual  Disability — {a)  Sterility. — Sterility  may  exist  in  both 
males  and  females,  but  the  term  is  usually  applied  to  the  inca- 
pacity of  the  female  to  bear  children.  This  may  be  due  to  the 
malformation  or  imperfect  development  of  the  parts;  to  a  dispro- 
portion between  the  genital  organs  of  two  persons,  which  would 
render  connection  impossible  or  exceedingly  painful ;  or  to  such 
temporary  and  curable  causes  as  uterine  disease  or  imperforate 
hymen.** 

{V)  Impotency. — Impotency  is  a  want  of  procreative  power  in 
the  male.  It  may  be  due  to  the  absence  of  the  testes ;  to  the  mal- 
formation of  the  penis;  to  an  obstruction  from  hernia,  or  to  a  con- 
stitutional inability  to  copulate.  The  term  is  also  often  applied 
to  cases  in  which  females  have  no  sexual  desire  or  are  unable  to 
copulate.* 


1.  A  curious  case  of  this  kind  is  de- 
scribed in  3  Whar.  &  Stille   Med.  Jur. 

143- 

2.  "In  professional  language,  the  term 
impotence  is  applied  to  the  male,  while 
the  term  sterility  usually  refers  to  the 
same  condition  in  the  female,  including 
both  a  physical  sexual  incapacity  for 
intercourse,  and  also  unfruitfulness.  A 
distinction,  however,  should  be  made. 
Strictly  speaking,  the  male  may  be 
sterile  without  being  impotent,  as  is 
seen  in  cases  after  castration,  and  in 
some  crypsorchides;  or  he  may  be  im- 
potent without  being  sterile,  as  when 
intercourse  is  prevented  by  physical 
malformation,  although  the  testes  may 
secrete  healthy  semen.  Again,  the  fe- 
male may  be  unfruitful  without  being 
incapable  of  intercourse,  or  vice  versa. 
As  regards  the  legal  disqualification  of 
the  male,  on  the  ground  of  impotency, 
all  that  is  necessary  to  prove  is  simply 
impotence,  or  the  incapacity  for  inter- 
course. In  the  female,  incapacity  for 
sexual  intercourse  fnot  sterility)  can 
alone  be  adduced  as  a  ground  for  di- 
vorce."    Reese  Med.  Jur.  512. 

3.  Impotency  as  Grounds  for  Divorce 
—(See  generally  Marriage;  Nul- 
lity Suits).  Incurable  impotency  ex- 
isting at  the  time  of  marriage  is  suffi- 
cient ground  for  decreeing  the  mar- 
riage void  ab  initio.  "  The  great  end 
of  matrimony,"  says  Gibson,  C.  J.,  in 
Matchin  v.  Matchin,  6  Pa.  St.  337.  "  is 
not  the  comfort  and  convenience  of  the 
immediate  parties,  though  these  are 
necessarily  embarked  in  it,  but  the  cre- 
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ation  of  a  progeny  having  a  legal  title 
to  maintenance  by  the  father." 

The  incapacity  which  the  law  re- 
gards is  that  for  fulfilling  the  conditions 
of  copulation,  and  not  of  procreation. 
Deane  v.  Aveling,  i  Robertson  279; 
Carle  v.  Prince,  L.  R.,  i  Ex.  246;  T.  v. 
M.  L.  R.,  I  P.  &  D.  31;  Cowles  v. 
Cowles,  112  Mass.  298. 

The  question  of  impotency  can  only 
be  raised  by  one  of  the  parties  to  the 
marriage.  In  A  »  B,  i  Prob.  & 
Divorce  559,  the  defendants,  who  were 
next  of  kin  of  a  deceased  woman,  filed  a 
petition  claiming  the  administration  of 
the  estate  on  the  ground  that,  although 
she  died  married  to  the  plaintiff  for 
fourteen  years,  yet  that  the  marriage 
was  in  truth  void  on  account  of  the 
plaintiff's  impotence.  The  court  denied 
the  petition,  saying:  "It  is  obvious 
enough  that  this  matter  of  impotence  is 
one  which  ought  to  be  raised  only  by 
the  party  who  suffers  an  injury  from  it, 
and  who  elects  to  make  it  a  ground  for 
asking  that  the  contract  ot  marriage 
should  be  annulled.  For  although  it 
has  been  said  that  the  procreation  of 
children  is  one  main  object  of  marriage, 
yet  it  cannot  be  doubted  that  marriages 
between  persons  so  advanced  in  years 
as  effectually  and  certainly  to  defeat 
that  object  are  perfectly  legal  and  bind- 
ing. The  truth  is  consensus  nan  con- 
cubitiis  facit  matrimonium.  In  all 
cases  in  which  the  incapacity  to  mar- 
riage is  one  in  which  society  has  an  in- 
terest and  which  rests  on  grounds  of 
publiii  policy,  it  would  be  wrong  and 
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illogical  that  validity  or  invalidity 
should  depend  upon  the  option  of  the 
parties,  and  .in  all  such  cases  the  mar- 
riage is  absolutely  "void,"  and  not 
"voidable"  only.  But  impotency  has 
always  hitherto  been  considered  in  the 
ecclesiastical  courts  (and  since  their 
abolition  in  the  divorce  and  matrimo- 
nial court)  as  a  matter  of  personal 
complaint  only.  I  do  not  find  the  prin- 
ciple of  the  court's  interference  to  annul 
such  a  marriage  anywhere  distinctly 
set  forth.  Its  original  exercise  was,  it  is 
iikely  enough,  mixed  up  with  the  in- 
terests of  those  who  asserted  the  juris- 
diction. But  I  conceive  that  it  has  a 
sound  basis  of  justice  in  the  considera- 
tion that  the  party  complaining  was, 
though  perhaps  unintentionally,  de- 
ceived in  the  contract,  and  ought  not  to 
be  bound  by  it.  On  whatever  ground 
it  is  rested,  this  much,  at  least,  is  clear 
— that  it  is  always  dealt  with  as  a  mat- 
terof  personal  complaint  and  grievance." 

In  L.  V.  L.,  L.  R.,  7  P.  &  U.  16,  it  ap- 
peared that  the  wife,  after  the  marriage, 
refused  to  accompany  her  husband 
home,  but  a  week  afterwards  they  slept 
together  for  three  or  four  nights,  when 
she  objected  altogether  to  any  attempt 
to  consummate  the  marriage,  and  on 
one  occasion  threatened  to  leave  the 
ouse.  They  then  lived  in  separate 
lodgings,  he  visiting  and  sleeping  with 
her  about  once  a  fortnight,  but  making 
no  further  effort  to  have  connection 
with  her.  She  told  him  that  she  was 
not  fitted  for  it,  and  had  no  sexual  de- 
sire. This  state  of  things  continued  for 
two  years  and  eight  months,  when  they 
finally  separated.  In  February-,  1879, 
she  was  examined  b)'  a  medical  man, 
who  gave  evidence  that  she  was  suffer- 
ing from  vaginismus,  that  there  was  a 
spasmodic  affection  of  the  parts  which 
were  extremely  painful  to  the  touch, 
and  thai  connection  was  then  impossi- 
ble, but  that  a  cure  might  be  effected  by 
an  operation  with  no  great  risk  to  life. 
The  respondent  was  informed  of  this, 
and  was  requested  to  submit  to  the  op- 
eration, but  refused.  The  court  entered 
a  decree  declaring  the  nullity  of  the 
mairiage. 

A  curious  case  decided  in  1873, 
and  reported  in  a  note  to  L.  R,,  3 
P.  &  D.  73,  is  an  illustration  of  an  ap- 
parent incapacity  in  a  woman.  The 
petition  alleged  the  marriage  of  the  par- 
ties on  February  5th,  1866,  at  Christ 
Church,  Lee,  in  Kent,  cohabitation  un- 
til May,  1872,  and  the  incapacity  of  the 
respondent,  and  her  refusal  to  submit  to 


remedies.  The  answer  denied  the  in- 
capacity and  refusal.  The  petitioner 
said:  "At  the  time  of  my  marriage  I 
was  thirty  and  the  respondent  eighteen. 
I  attempted  to  consuininate  the  mar- 
riage, but  there  appeared  to  be  an  ob- 
struction. She  screamed  and  became 
hysterical,  and  afterwards  complained 
of  pain  and  suffering.  In  appearance 
she  seemed  to  be  a  child,  and  not  a 
woman.  I  made  other  attempts,  but 
she  resisted  me,  and  on  one  occasion 
hit  me  in  the  face.  She  also  threatened 
to  drown  herself.  In  i86g  she  left  me. 
After  a  time  I  discovered  where  she 
was  living  and  persuaded  her  to  return. 
We  lived  together  until  1S72,  when  she 
left  me  and  refused  to  return.  Dr. 
Hecks  said  that  at  the  request  of  the 
petitioner  he  had  examined  the  respon- 
dent. The  hymen  was  unchanged,  and 
the  parts  were  rather  smaller  than  us- 
ual. She  refused  to  submit  to  reme- 
dies. She  refused  to  be  again  examined 
by  him  or  to  submit  to  any  remedies, 
and  said  that  when  she  married  she  had 
no  idea  that  there  would  be  sexual  in- 
tercourse— that  she  had  no  sexual  de- 
sire. The  petitioner's  sister  and  friends 
were  called,  with  whom  petitioner  and 
respondent  had  stayed,  and  who  tried 
to  reason  with  her,  but  to  no  purpose. 
She  said  it  was  like  the  beasts  of  the 
field.  She  also  admitted  to  them  that 
there  had  been  no  consummation.  The 
medical  report  upon  the  husband 
showed  that  his  condition  was  normal. 
A  decree  »z>«' was  entered.  Sir  J.  Han- 
NEN,  who  heard  this  case,  subsequently 
commented  on  it  as  follows;  "The 
evidence  was  that  intercourse  between 
the  parties  was  practically  impossible. 
There  was  no  physical  impossibility  in 
the  grosser  sense  of  that  expression,  but 
it  was  proved  to  my  satisfaction  that 
the  respondent  was  not  really  and  truly 
in  nature  a  woman — that  she  remained 
a  child  incapable  of  understanding  the 
nature  of  the  act,  and  that  therefore  be: 
ing  entirely  free  from  the  passions  of 
women  in  that  respect,  she  resisted  the 
action  of  her  husband  as  though  it  were 
something  unnatural." 

In  H.  V.  P.,  3  P.  &  D.  126,  it  ap- 
peared from  the  husband's  evidence, 
that  whenever  he  had  attempted  to  have 
intercourse  with  his  wife,  the  act  had 
produced  hysteria  on  her  part,  and  that 
although  he  had  cohabited  with  her  for 
more  than  three  years,  the  marriage  had 
never  been  consummated.  The  wife 
refused  to  submit  to  inspection.  A  de- 
cree nisi  was  entered. 
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7.  Superfoetation. — Superfoetation  is  a  term  applied  to  a  second 
conception  in  a  woman  already  pregnant.  The  evidence  of  it 
appears  from  the  birth  of  two  children,  who,  from  certain  physical 
peculiarities,  show  that  they  have  had  different  fathers  ;  or  from 
the  birth  of  two  children  at  a  long  interval  of  time ;  or  from  the 
birth  of  two  children  at  the  same  time,  differing  greatly  in  the 
degree  of  their  development.* 

8.  Foeticide — (See  also  Abortion). 

(a)  Definition. — Abortion  is  any  act  calculated  to  prevent  a 
child  from  being  born  alive.  It  may  be  either  justifiable  or  crim- 
inal. 

ib)  Justifiable  Abortion. — It  is  justifiable  where  it  is  necessary 
to  save  the  life  of  the  mother,  as  in  cases  of  deformity  of  the 
pelvis,  where  a  living  child  could  not  be  delivered. 

(c)  Criminal  Abortion. — It  is  criminal  where  there  is  no  legiti- 
mate or  proper  reason  for  its  performance,  and  the  act  is  com- 
mitted either  from  a  wanton  desire  to  destroy  the  child,  or  to 
obliterate  traces  of  pregnancy.^ 

[d')  Evidence. — The  proofs  that  a  foetus  has  been  destroyed  are 


The  ground  of  interference  of  the 
court  in  cases  of  impotency  is  the  prac- 
tical impossibility  of  consummation. 
Thus  in  a  case  where  the  parties  had 
cohabited  for  two  3'ears  and  ten  months, 
and  the  man's  capacity  and  desire  to 
consummate  were  not  questioned,  the 
court  being  satisfied  of  tlie  bona  fides  of 
the  suit,  and  of  tlie  practical  impossi- 
bility of  consummation,  in  consequence 
of  the  condition  of  the  woman,  pro- 
nounced a  decree  of  nullity,  although 
thjre  was  no  structural  defect  in  the 
w.jman.  G.  v.  G.,  2  P.  &  D.  2S7. 
But  where  the  parties  are  of  advanced 
age  at  the  time  of  contracting  the  mar- 
riage, a  divorce  will  not  be  granted  on 
the  ground  of  impotency.  Fulmer  v. 
Fulmer,  36  Leg.  Int.  (Pa.)  193. 

1.  I  Beck's  Med.  Jur.  265;  3  Wharton 
&  Stille   Med.  Jur.  55. 

Ur.  Reese  says:  "The  result  of  all 
the  observations  made  upon  this  subject 
is,  thai  the  majority  of  tfie  alleged  cases 
of  superfoetation  may  be  explained  (i) 
upon  the  theory  of  twin  pregnancies, 
where  one  foetus  has  grown  at  the  ex- 
pense of  the  other,  and  is  first  expelled, 
the  other  remaining  until  it  has  acquired 
the  propermaturity;  (2)  by  the  existence 
of  a  double  uterus.  Nevertheless,  there 
are  a  few  other  cases  which  do  not  ad- 
mit either  of  these  explanations,  and 
which  cannot  be  accounted  for  except 
on  the  theory  of  two  successive  con- 
ceptions." 

2.  The   producing  of  the  abortion  of 
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a  quick  infant  is  everywhere  indict- 
able at  common  law.  But  in  some  of 
the  States  it  is  held  that  where  the  in- 
fant is  not  quick,  the  offence  is  not  in- 
dictable unless  made  so  by  statute.  Peo- 
ple V.  McDowell,  63  Mich.  229;  Com.  v. 
Bangs,  9  Mass.  3S7:  Com.  v.  Word,  11 
Gray  (Mass.)  85;  State  v.  Cooper,  22 
N.  J.  L.  57;-  Hatfield  v.  Gano,  15 
Iowa  177;  Mitchell  v.  Com.,  78  Ky. 
204. 

In  Pennsylvania.,  however,  it  is  held 
that  the  moment  the  womb  is  instinct 
with  embryo  life,  and  gestation  has  be- 
gun, the  crime  may  be  perpetrated. 
Mills  V.  Com.,  13  Pa.  St.  631.  Wharton 
&  Stille  in  their  work  on  Medical  Juris- 
prudence, vol.  3,  p.  722,  hold  that  the 
protection  of  the  law  should  be  cast 
around  an  unborn  child  from  its  first 
stage  of  ascertainable  existence,  no 
matter  whether  "quickening"  had  taken 
place  or  not.  They  further  say:  "In 
those  jurisdictions  where  the  common 
law  still  exists  untouched,  and  where 
there  has  been  as  yet  no  judicial  settle- 
ment of  the  immediate  question,  it  may 
be  reasonably  contended  that  to  make 
the  criminality  of  the  offence  depend 
upon  the  fact  of  quickening  is  as  repug- 
nant to  sound  morals  as  it  is  to  enlight- 
ened physiology.  That  it  is  inconsist- 
ent with  the  analogies  of  the  law  is 
shown  by  the  fact  that  an  infant,  born 
even  at  the  extreme  limit  of  gestation 
after  its  father's  death,  is  capable  of 
taking  by  descent  and  being  appointed 
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derived  either  from  an  inspection  of  wliat  has  been  expelled  from 
the  uterus,  or  from  an  examination  of  the  reputed  mother.^ 

{e)  Means  by  Which  Abortion  Is  Committed. — The  general 
means  by  which  abortion  is  produced  include  repeated  blood-letting, 
emetics  and  purgatives.  The  special  means  comprise  the  use  of 
certain  drugs,  such  as  ergot  of  rye,  cotton  root,  savin,  tansy, ^ 
pennyroyal  and  rue,  or  the  use  of  instruments.  Abortion  may 
also  be  produced  by  blows,  violent  pressure  upon  the  abdomen  or 
back,  or  by  violent  exercise  on  the  part  of  the  pregnant  woman. 

9.  Infanticide — (See  generally  Homicide). 

{a)  Definition. — Infanticide  is  the  criminal  destruction  of  a  new 
born  child.  The  child  must  have  completely  proceeded  in  a  liv- 
ing state  from  the  body  of  the  mother,  whether  it  has  breathed 
or  not,  and  it  makes  no  difference  that  it  was  still  attached  to  the 
mother  by  the  umbilical  cord,  provided  it  was  alive  and  had 
an  independent  circulation.^ 


executor.''     See  State  v.  Reed,  45  Ark. 
333;  State  V.  Howard,  32  Vt.  3S0. 

1.  "By  an  inspection  of  what  has 
been  expelled  from  the  uterus,  we  can 
discriminate  between  a  true  fiEtus  and 
other  bodies  such  as  hydatids,  moles, 
pol^'pi  and  membranes;  the  age  of  the 
foetus  may  also  be  fixed  witli  tolerable 
accuracy.  .  .  .  The  true  hydatid  is  ex- 
ceedingly rare,  its  existence  even  being 
denied  by  high  authorities.  The  hydati- 
diform,  or  vesicular  mole,  is  of  quite  fre- 
quent occurrence;  it  arises  from  a  dis- 
eased condition  of  the  villi  of  the 
chorion  ;  these  become  infiltrated  with 
serum,  and  hang  in  masses  like  bunches 
of  grapes.  These  growths  are  unques- 
tionably the  result  of  impregnation. 
Moles  are  also  the  result  of  the  diseased 
condition  of  the  membranes  or  placenta. 
The  fleshy  mole  is  composed  of  layers 
of  fibrous  matter  enclosing  a  central 
cavity,  in  which  sometimes  fragments 
of  the  embryo  may  be  seen.  It  would 
seem  to  result  from  haemorrhage  into 
the  chorion.  In  the  fatty  mole  there 
has  also  been  an  early  death  of  the 
foetus,  with  fatty  degenerations  of  the 
placenta.  A  withered  foetus  may  often 
be  observed  connected  with  the  dis- 
eased placenta.  Both  these  varieties 
of  moles  are  positive  evidences  of  preg- 
nancy. Other  substances  besides  the 
above  may  be  expelled  from  the  uterus, 
which  are  not  the  result  of  impregna- 
tion, such  as  false  membranes,  the 
product  of  dysmenorrtioea,  and  also 
polypi.  All  these,  of  course,  should  be 
subjected  to  the  most  rigid  microscopic 
examination  before  an  opinion  is 
ventured,  and  lest  an  unwarranted    im- 


putation be  formed  against  the  character 
of  the  woman. " 

Wliere  the  abortion  has  been  com- 
mitted near  tlie  end  of  the  full  term  of 
pregnancy,  the  signs  will  be  similar  to 
those  of  delivery  elsewhere  discussed. 
Where  the  act  has  taken  place  early  in 
pregnancy,  it  is  more  difficult  to  detect. 
Traces  of  the  use  of  instruments  may 
be  noticed,  or  the  stomach  and  bowels 
may  show  signs  of  irritant  poisons,  such 
as  savin,  cantharides  or  tansy.  To  an 
expert  the  size  and  shape  of  the  uterus 
will  also  furnish  information.  See 
Reese,  Med.  Jur.  479 ;  3  Wharton  & 
Stille,  Med.  Jur.  77. 

2,  Ergot  excites  uterine  contractions, 
and  acts  directly  on  the  life  of  the  foetus 
by  a  depressing  action  on  the  heart. 

Savin  and  tansy  are  powerful  irritant 
poisons  and  often  kill  the  mother  with- 
out effecting  the  abortion. 

Cotton  root  is  mentioned  by  Dr. 
Reese  as  having  a  wide  reputation 
among  the  colored  people  of  the  south 
as  an  abortive. 

In  the  Medico  Legal  Journal  for 
September,  1889,  is  an  unsigned  article 
strongly  advocating  the  repeal  or 
serious  modification  of  the  laws  relat- 
ing to  abortion. 

3.  Child  Must  be  Wholly  Delivered. — 
To  justify  a  conviction  on  an  indict- 
ment charging  a  woman  with  the  wil- 
ful murder  of  a  child  of  which  she  was 
delivered,  and  which  was  born  alive, 
the  jury  must  be  satisfied  aflirmatively 
that  the  whole  body  was  brought  alive 
into  the  world,  and  it  is  not  sufficient 
that  the  child  has  breathed  in  the  pro- 
gress of  the  birth.     Rex  v  Poulton,  5  C. 
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{U)  Medical  Evidence. — The  medical  evidence  that  a  child  was 
born  alive  is  derived  from  an  inspection  of  its  general  appearance,* 


&  P.  329;  Rex  V.  Enoch,  5  C.  &  P.  539; 
Wallace  v.  State,  10  Tex.  App.  255. 

In  Reg.  V.  Trelloe,  Car.  &  M.  250,  it 
was  held  that  if  a  child  had  been  wholly 
produced  from  the  body  of  its  mother, 
and  she  wilfully,  and  of  malice  afore- 
thought, strangles  it  while  it  is  alive 
and  has  an  independent  circulation, 
this  is  murder,  although  the  child  is 
still  attached  to  its  mother  by  the 
umbilical  cord. 

In  Rex  V.  Sellis,  7  C.  &  P.  S50,  a 
prisoner  was  charged  with  the  murder 
of  her  new  born  child,  by  cutting  off 
its  head.  It  was  held  that  in  order  to 
justify  a  conviction  for  murder,  the 
jury  must  be  satisfied  that  the  entire 
child  was  actually  born  into  the  world 
in  a  living  state;  and  that  the  fact  of  its 
having  breathed  is  not  a  decisive  proof 
that  it  was  born  alive,  as  it  may  have 
breathed  and  yet  died  before  birth. 

Independent  Circulation. — Where  a 
child  never  had  an  independent  circu- 
lation, the  charge  of  murder  cannot  be 
sustained.     Rex  v.   Wright,  9   C.  &  P. 

754- 

Where  the  jury  might  have  concluded 
from  the  evidence  that  the  defendant 
took  her  infant's  life  before  its  birth  was 
complete,  or  that  she  caused  its  death 
by  means  which  she  used  merely  to 
assist  her  delivery;  held,  that  the  court 
should  have  instructed  for  an  acquittal, 
in  the  event  the  jury  should  so  find. 
Wallace  v.  State,  7  Tex.  App.  570. 
Live  Child. — In  Reg.  v.  Handley,  13 
.  Cox  C.  C.  79,  it  was  said  that  a  child  is 
born  alive  when,  breathing  and  living, 
by  reason  of  breathing  through  its  own 
lungs  alone,  it  exists  as  a  live  child, 
without  deriving  any  of  its  living  or 
power  of  living  by  or  through  any  con- 
nection with  its  mother.  See  also  R. 
V.  Broin,  9  C.  &  P.  349;  R.  v.  Trelloe, 
I  C.  &  M.  650;  R.  V.  Reeves,  9  C.  &  P. 

25- 

On  a  trial  for  infanticide  expert  tes- 
timony is  competent  to  show  that  the 
absence  of  marks  of  violence  on  the 
body  is  not  inconsistent  with  the 
homicidal  act  in  the  case  of  a  new  born 
babe.  State  v.  Morgan,  95  N.  Car. 
641. 

But  a  conviction  of  infanticide  will 
be  set  aside  where  it  is  doubtful  whether 
the  child  was  born  alive,  and  where 
conceding  this,  there  is  no  evidence  of 
violence,  and  the  most  inculpatory  facts 


are  concealment  of  the  birth  and  the 
flight  of  the  mother.  Sheppard  v. 
State,  17  Tex.  App.  74.  See  also  Con- 
cealment OF  Birth,  vol.  3,  p.  416. 

1.  "The  general  appearance  of  the 
body  of  an  infant  that  was  born  alive,  at 
full  term,  and  had  breathed,  may  be  de- 
scribed as  follows:  The  remains  of  the 
sebaceous  matter  {vernix  caseosa)  will 
usually  be  found  under  the  armpits  and 
behind  the  ears;  the  hair  will  be  dry 
and  clean;  the  ears  do  not  lie  so  close 
to  the  side  of  the  head  as  in  dead -born 
children;  the  eye  remains  half  open,  in 
spite  of  all  efforts  to  close  them;  the 
caput  succedaneum,  or  swelling  on  the 
back  of  the  head,  is  much  more  distinct 
than  in  the  still-born  child;  the  former 
contains  a  glutinous,  bloody  serum, 
while  in  the  latter  there  is  only  a  small 
quantity  of  colorless  liquid;  the 
thorax  is  more  arched,  and  the  dia- 
phragm more  depressed  than  in  the 
case  of  the  still-born.     .     .     . 

"A  dead-torn  child,  having  perished 
immediately  before  its  birth,  will 
usually  be  found  more  or  less  covered 
with  the  vernix  caseosa;  its  hair 
closely  agglutinated;  ears  lie  closely  to 
the  head;  eyes  closed,  and  eyelids  when 
raised,  do  not  remain  open;  mouth 
closed,  and  a  drop  of  watery  blood  is 
often  seen  trickling  from  the  nostril; 
the  thorax  appears  flat  and  unexpanded; 
the  trachea  is  flattened,  and  often  con- 
tains a  viscid,  mucous  secretion;  the 
lungs  lie  in  the  posterior  part  of  the 
thorax;  they  are  of  a  brownish-red 
color,  have  a  granular  structure,  and  do 
not  crepitate  upon  pressure;  their 
length  is  greater  than  their  breadth, 
and  their  edges  are  rounded;  the  rem- 
nant of  the  umbilical  cord  has  a 
fresher  look  than  on  a  child  that  has 
lived  a  few  hours."  Reese  Med.  Jur. 
492. 

The  umhillcal  cord  affords  valuable 
proof  of  extra  uterine  life.  It  is  de- 
scribed as  generally  of  a  bluish,  pearly 
white  color,  of  the  thickness  of  a  finger, 
and  within  twelve  to  twenty-four  hours 
after  birth  loses  its  polish  and  becomes 
dry  and  flaccid.  "The  process  of  desic- 
cation begins  at  the  severed  end,  and  in 
the  course  of  twenty-four  hours  reaches 
to  within  half  an  inch  of  the  naval;  this 
portion  of  it  still  remaining  pulpy  and 
of  an  amber  color.  About  this  time  the 
skin  of  the  abdomen,  around  the  attach- 
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from  the  condition  of  the  respiratory.^ 


ment  of  the  cord  becomes  red  and  swol- 
len, and  is  pushed  up  around  it  in  the 
shape  of  an  inverted  cone.  During  the 
second  and  third  days  the  cord  dries 
gradually  away,  becomes  twisted  and 
flattened  like  a  ribbon,  while  the  pre- 
paratory stages  of  separation  is  seen  in 
the  suppurative  process,  which  attacks 
the  still  moist  portion  by  which  it  re- 
mains attached  to  the  navel.  On  the 
fourth  day,  the  cord  is  found  to  have  ac- 
quired a  yellowish-brown  or  black  color, 
and  in  those  parts  of  it  not  traversed  by 
the  umbilical  vessels  has  the  transpar- 
ency and  appearance  of  glue.  The  sep- 
aration takes  place  more  frequently  on 
this  than  on  tlie  third  day,  but  the  time 
of  its  falling  off  is  subject  to  great  vari- 
ation." (Wharton  &  Stille,  Med. 
Jur.  Si.)  These  appearances,  as  they 
are  not  observed  in  the  still-born  child 
give  a  fair  presumption  that  the  child 
has  lived,  and  afford  a  valuable  indica- 
tion of  the  lengh  of  time  it  has  sur- 
vived its  birth. 

1.  The  respiratory  organs  afford  the 
most  reliable  proof  of  live  birth.  The 
thorax  is  higher  or  more  vaulted  in  ap- 
pearance than  where  the  child  has  not 
breathed;    the  diaphragm  is  more   de 


Before  respiration  the  color  of  the 
lungs  is  bluish  red  or  violet.  After  full 
respiration  the  color  changes  to  pale 
red.  The  weight  of  the  lungs  before 
respiration  is  less  than  after  respiration, 
owing  to  the  presence  of  blood  circu- 
lating in  them;  but  the  specific  gravity 
is  greater  before  than  after  respiration, 
owing  to  the  fact  that  the  air  in  the 
cells  more  than  counterbalances  the 
additional  weight  derived  from  the 
blood. 

Hydrostatic  Test. — The  hydrostatic 
test,  celebrated  in  the  history  of  infanti- 
cide, is  based  on  the  fact  that  the 
lungs  in  their  fcetal  or  unaerated  condi- 
tion, sink  when  placed  in  water,  while 
the  lungs  of  a  child  that  has  breathed, 
or  where  they  have  been  otherwise  in- 
flated, float  in  water.  The  mode  of 
applying  the  test  is  described  by  Dr. 
Reese  as  follows:  "Having  carefully  re- 
moved the  lungs  from  the  chest  (usually 
along  with  the  heart  and  thymus  gland), 
these  should  be  put  into  a  sufficiently 
capacious  vessel  containing  distilled  or 
river  water  at  60°  F.  If  they  are  very 
buoyant,  floating  on  the  top  of  the 
water,  this  indicates  very  complete 
aeration  of  the  lungs,  and  may  be  re- 


pressed after   respiration  -than    before,  garded  as  a  strong  proof  of  respiration 

The  larynx,   after  breathing,   is  wider  at  birth.     If  they  are  less  buoyant,  float- 

than  it  was  before,  and  is  not  closed  b}'  ing  largely  under  the  surface,  the  indi- 

the   epiglottis.     The   condition   of    the  cation  is  that  the  aeration  was  not  com- 

lungs  is  thus    described  by  Dr.  Reese  plete.     Each  lung  should  now  be  tried 

(Med.    Jur.    495):    "Before    breathing,  separately    to     determine     if    each    is 

these  organs  are  placed  far  back  in  the  equally  buoyant.  Then  each  one  should 

thorax,  so  as  almost  to  escape   notice,  be  divided  into  about  fifteen  pieces,  and 

After   complete   respiration,  they  pro-  each  fragment  separately  tested.     If  all 

ject  forward  so  as  completely  to  fill  the  the    pieces  float,  even  after  firm  com- 

cavity  of  the  chest,  and  cover,  and  to  a  pression,  the   inference   would   be   that 


great  extent  conceal,  the  heart  and  peri- 
cardium. If  respiration  has  been  imper- 
fect, the  volume  of  the  lungs  is  propor- 
tionately  less   developed.     Before   res- 


respiration  has  been  very  perfectly  per- 
formed. If  they  sink,  it  should  be 
noticed  whether  this  occurs  rapidly  or 
slowlj'.     The    lungs    should     then    be 


piration,  they  have  a  firm  and  compact  tested  separately — one  may  sink,  while 

feel,  and  they  are  of  the  consistency  of  the   other  (commonly'  the   right)    may 

liver;    after    full    breathing,    they    are  float.      Supposing   both   to   sink,   they 

spongy  and  crepitant  to  the  feel.   When  should  each  be  divided  into  pieces,  and 

cut,  there  is  an  escape  of  blood  froth;  each   one    tried    separately,    as   before 

and  when  pressed   between  the  fingers  described.     If  all  the   pieces   sink,    the 

under  water,  air  bubbles  will  rise  to  the  inference  is  that  although  the  child  may 

surface.    A  thin  section,  when  examined  have  survived  its  birth  for  a  short  time, 

by  the  miscroscope,  will  show  distinct  there    is    no    evidence    of    its    having 

air  cells.     It  must,  however,  be  remera-  breathed." 

bered  that  the  lungs  of  infants  that  have        Objection  has  been  made  to  the  hy- 

lived  a  considerable  time  after  birth,  but  drostatic  test,  that  the  lungs  may  float 

that  have   breathed    very   imperfectly,  from   artificial  inflation  or  from  putre- 

will  sometimes  not  crepitate  under  the  faction,  even     though    the    child    may 

finger,  nor  will  they  float  on  water."  not  have  breathed;  and  that  the  lungs 
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from  disease  or  other  cause  may  sink  in 
water,  althougli  the  child  may  have 
breathed  and  lived.  The  objections  are 
carefully  considered  by  Dr.  Reese,  Med. 
Jur.  499,  to  whom  the  reader  is  re- 
ferred for  further  information  on  the 
subject.  Dr.  Reese  sums  up  the  value 
of  the  hydrostatic  test  as  follows: 
"Much  useless  discussion  has  occurred 
as  to  the  true  value  of  the  hydrostatic 
test  in  a  case  of  infanticide.  It  must  be 
evident,  on  a  careful  consideration  of 
the  principles  involved  in  this  test,  that 
it  can  only  prove  the  aeration  or  the 
nonaeration  of  the  child's  lungs;  it 
does  not  necessarily  prove  respiration, 
although  it  establishes  a  very  strong 
probability  of  it.  Moreover,  as  respi- 
ration may  take  place,  partially  at  least, 
as  in  certain  cases  of  face  presentation, 
where  the  labor  has  been  protracted, 
and  the  vagina  widelv  dilated,  while 
the  head  was  yet  in  the  uterus,  or  in 
the  vagina,  and  frequently  after  the 
head  has  been  born,  but  before  the  com- 
plete extraction  of  the  body,  it  follows 
that  the  hydrostatic  test  can  never 
actually  prove  a  live  birth  but  merely 
that  the  child  had  breathed,  and  there- 
fore was  alive  at  or  about  the  time  of 
its  birth."  Med.  Jur.  498. 

On  an  indictment  for  infanticide  it 
appeared  in  evidence  that  the  child's 
throat  was  cut,  the  wound  dividing  the 
right  jugular  vein  and  that  the  lungs 
floated  in  water,  and  proved  to  have 
been  inflated;  but  the  medical  evidence 
showed  that  this  test  only  proved  that 
the  child  must  have  breathed,  and  not 
that  it  had  been  born  alive,  and  that 
there  were  instances  of  children  being 
lacerated  in  the  throat  in  the  act  of  de- 
livery. Mr.  Baron  Parke  told  the 
jury  that, if  they  entertained  doubts  as  to 
whether  the  child  was  born  alive,  it  was 
hardly  necessary  to  go  into  evidence  on 
behalf  of  the  prisoner.  The  jury,  with- 
out going  further,  returned  a  verdict  of 
acquittal.  R.  v.  Grounell,  Wells  on 
Circum.  Ev,  205. 

On  the  trial  of  a  woman  for  infanti- 
cide, in  1S35,  in  England,  it  \yas  proved 
that  the  lungs  were  inflated;  but,  on 
cross-examination,  the  medical  witness 
said  that  if  the  child  died  during  birth 
the  lungs  might  have  been  inflated.  As 
the  question  of  guilt  depended  upon 
the  child  having  been  horn  alive,  and  as 
the  fact  of  the  inflation  of  the  lungs 
was  the  onlj'  evidence  of  life  that  was 
produced,  Mr.  Baron  Gurney  stopped 
the  case.  R.  v.  Simpson,  Cuinmin  on 
the    Proof    of    Infanticide,    p.    40;    3 


Wharton  &  Stille  Med.  Jur.  724. 
A  curious  case  illustrating  the  fact 
that  breathing  may  take  place  even  be- 
fore birth,  is  given  in  the  Diction,  des 
Sciences  Medicales,  cited  bv  Wharton 
&  Stille,  vol.  3,  p.  89.  The  facts  of  the 
case  were  stated  by  Marc  as  follows: 
"The  loth  of  October,  1824,  I  was  de- 
sired hy  M.  Jobert  to  assist  him  in  an 
accouchement  in  which  the  pelvis  was 
deformed  in  such  a  manner  as  to  inter- 
fere with  the  delivery.  Madame  G. 
was  twenty -seven  or  twenty -eight  years 
of  age,  and  of  good  constitution.  Her 
two  previous  pregnancies  were  unfor- 
tunate; in  both  she  miscarried.  Upon 
our  arrival,  we  found  her  in  great  suf- 
fering; the  membranes  had  broken 
about  forty-eight  hours  previously.  I 
found  the  head  of  the  child  above  the 
superior  strait,  the  occiput  turned  to 
the  right  iliac  fossa.  The  parietal  bones 
alone  had  descended  into  the  superior 
strait,  and  projected  slightly  into  the 
pelvis;  the  as  iitei-i  was  open  to  the  ex- 
tent of  two  inches.  The  deformity  of 
the  pelvis  consisted  in  a  very  great 
prominence  of  the  sacrovertebral  angle, 
and  absence  of  curvature  in  the  pubis, 
so  that  the  anteo-posterior  diameter 
was  diminished  one  inch,  while  the 
transverse  was  increased  to  the  same 
extent.  M.  Jobert  and  I  concluded  to 
turn  the  child;  but,  however,  as  the 
head  did  not  appear  to  be  of  a  large 
size,  we  hoped  to  be  able  to  disengage 
it  by  means  of  the  forceps.  This  in- 
strument was  applied.  At  the  moment 
that  Dr.  Jobert  commenced  to  make 
traction,  the  foetus  cried  distinctly  for  a 
dozen  seconds,  so  as  to  be  heard  bj'  all 
present.  The  head  remaining  impacted, 
in  spite  of  all  our  efforts,  the  forceps 
were  removed.  While  we  were  con- 
versing upon  the  necessity  of  perform- 
ing the  operation  of  version  of  the  child, 
the  cries  were  again  heard  as  distinct 
as  the  first,  ■which  could  onl^'  be  the 
result  of  several  inspirations.  And 
again,*  when  I  introduced  iny  hand  to 
search  for  the  feet,  in  slipping  it  over 
the  left  shoulder,  the  foetus,  for  the  third 
time,  gave  vent  to  several  cries,  not  so 
loud  as  the  first,  but  sufliciently  so  to  be 
heard  b3'  all  the  persons  present.  The 
deliverv  was  accomplished  with  a  great 
deal  of  difficulty,  and  the  child  breathed 
no  longer;  still  as  the  pulsations  of  the 
heart  were  pretty  strong,  we  tried 
various  means  to  restore  it  to  life,  and 
I  endeavored  to  inflate  its  lungs.  Out 
efforts,  were,  however,  of  no  avail,  and 
the  circulation  ceased  after  a  few  min- 
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and  circulatory!  systems,  and  from  the  condition  of  the  abdomi- 
nal organs.^ 

(c)  Burden  of  Proof. — It  has  been  stated  that  about  one  in 
every  twenty  legitimate  children  and  one  in  every  ten  illegitimate 
children  are  born  dead.  This  fact,  in  connection  with  the  general 
presumption  of  innocence,  casts  upon  the  prosecution  the  burden 
of  proving  that  the  child  was  born  alive.  This  makes  the  cause 
of  death  in  new  born  children  a  subject  of  importance  in  medical 
jurisprudence.  The  principal  causes  acting  during  birth  are  com- 
pression of,  and  by,  the  umbilical  cord,^ 


utes.  I  regret  my  inability  to  describe 
tlie  condition  of  the  lungs;  but  of  what 
importance  could  it  have  been,  as  I  had 
alread3'  introduced  air  into  them  .'" 

1.  The  prenatal  circulation  is  differ- 
ent from  that  suheequent  to  birth.  By 
means  of  the  fcetal  openings,  the  fora- 
men ovale^  the  ductus  arteriosus.,  a!nd 
the  ductus  venosas.  the  prenatal  cir- 
culation is  enabled  to  perform  its  circuit 
without  sending  the  entire  mass  of  the 
blood  to  the  lungs  for  the  purpose  of 
oxygenation.  When  the  extra-uterine 
life  commences,  and  the  double  circu- 
lation is  established,  these  openings 
gradually  close;  so  that  their  closure  is 
considered  evidence  of  life  subsequent 
to  birth.  See  r  Beck,  Med.  Jur.  478; 
Reese,  Med.  [ur.  504;  3  Wharton  & 
Stille  Med.  T-  >  84. 

2.  In  the  loetus  the  liver  is  relatively 
enormous'  large  and  very  vascular. 
The  ston  ch  and  intestinal  canal  may 
afford  p'  jof  of  live  birth,  bj'  the  pres- 
ence therein  of  blood,  milk,  or  farina- 
ceous and  saccharine  matters. 

3.  Reese,    Med.  Juris.   509. 
Compression   of    the    umtilioal    cord 

occurs  in  breech  or  foot  presentations.  In 
such  cases  if  the  pressure  is  not  speedily 
removed,  the  child  will  perish.  An- 
other cause  of  compression  arises  from 
its  being  wound  around  the  child's 
neck.  This  is  quite  a  frequent  compli- 
cation, being  found  as  often  (according 
to  Elsasser)  as  one  in  every  five  cases. 
In  the  latter  instance,  death  may  pro- 
ceed either  from  the  constriction  of  the 
child's  neck,  by  the  cord  causing  con- 
gestion of  the  ijrain,  or  from  the  inter- 
ruption of  the  flow  of  the  blood  in  the 
cord  itself,  owing  to  the  strain  upon  it. 
The  effects  of  the  constriction  of  the 
neck  by  the  cord  are  not  precisely-  simi- 
lar to  those  of  strangulation  in  a  child 
that  has  breathed;  and  inasmuch  as 
children  are  not  unfrequently  purposely 
strangled  after  the  head  is"  born,  and 
before  the  rest  of  the  body  is  expelled, 


15  C.  of  L.— 15 


it   is  important  to  understand   if  there 
are  any  means  of  distinguishing  between 
the  two  cases.     In    the   last-mentioned 
case,  if  the  child  had  not  breathed  when 
the     strangulation   was    eftected,   there 
would  be  no  means  of  distinguishing  it 
from   death  occasioned   by  constriction 
of  the  cord,  except  where  marks  of  the 
ligature  have  been  left  upon  the  neck  of 
the  child.      The  question  then  is,  does 
the  cord  ever  leave  such  a  mark  upon 
the  neck?     We  reply  that  the  cases  are 
extremely  rare  where   the  cord   leaves 
any  mark  identical  with  that  produced 
by  a   ligature   in    actual    strangulation 
.     .     .     Yet  there  are  some  undoubted 
instances,   reported  by  respectable   au- 
thorities, where  the  umbilical  cord  has 
left  very  positive  marks  upon  the  neck 
of  the  child,  sometimes  a  mere  furrow 
or  depression,   and  again  distinct  lines 
of  a  red  or  blue  color,  sometimes  single, 
and    at   others,    two   or    three   parallel 
ones.     It  is,  however,  extremely  doubt- 
ful if  a  true  ecchymosis  or  extravasation 
of  blood  ever  results  from  compression 
of  the    neck   bv  the  navel  string;  cer- 
tainly there  can  be  no  abrasion   of  the 
cuticle,     as    is    frequently   observed     in 
cases  of  strangulation  by  a  rough  string 
or  cord.     Even  a  livid  mark  around  the 
neck   is    not   necessarily  caused   by   an 
effusion  of  blood  and  such   marks  will 
often  be  found  to  dissappear  on  the  es- 
tablishment of  respiration.     It  should 
also    be  remembered    that,  in    fat  chil- 
dren especially',  if  the  neck  be  short,  and 
the  body  has  been  kept  in  a  cold  place, 
furrows   and   ridges  may  be  formed   in 
the  folds  of  the  skin,  which,  to  an  ordi- 
nary observer,   might  be   suggestive   of 
strangulation.       Should    a    ligature    be 
actually  found  around  the  child's  neck, 
there  could,  of  course,  be  no  longer  any 
question  about  the  impression  not  being 
due  to  the  umbilical  cord.     The  usual 
defence  in  such  a  case  is  that  the  liga- 
ture  was    placed  there  by    the  woman 
herself,  for  the  pu'-pose  of  assisting  her 
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protracted  delivery,^  debility,^  hjemorrhage  from  the  cord,^  and 
fractures.*  The  principal  causes  of  death  after  birth  are  from 
congenital  malformation,  exposure,  starvation,  wounds,  suffocation, 
strangulation,  drowning,  poisoning  and  immersion  in  privies., 

{d')  Neglect    Causing    Death. — If    a    woman   neglects  to   take 
proper  precautions   to  secure  the  safety  of  her  child  and  does  this 


delivery,  and  no  medical  evidence  can 
disprove  such  a  statement.  If  the 
strangulation  has  been  accomplished  by 
the  hand,  the  impression  left  will  usually 
be  very  distinct  and  suggestive,  and 
totally  different  from  that  produced  by 
the  navel  string,  which  at  most,  leaves 
a  broad,  smooth  indenture,  with  soft 
edges."     Reese,  Med.  Jur.  510. 

1.  Protracted  Delivery. — Where  the 
delivery  is  protracted  the  child  often 
dies  from  congestion  of  the  brain.  The 
head  appears  elongated  and  over  the 
occiput  a  tremor  forms,  called  the  caput 
succedaneum,  caused  by  a  congestion  of 
the  vessels  of  the  scalp,  and  an  exuda- 
tion of  bloody  serum  into  the  cellular 
tissue  under  it.  3  Wharton  &  Stille 
Med.  Jur.  115. 

2.  Debility. — The  child  often  dies 
from  constitutional  feebleness.  An  in- 
spection of  the  body  will  often  warrant 
this  judgment  when  there  is  no  other 
apparent  cause  of  death. 

3.  Hsemorrliage  from  tlie  cord  may 
occur  from  accidental  rupture  during 
the  birth,  or  it  may  occur  after  severance. 
Sometimes  it  occurs  from  a  cutting  of 
the  cord  with  a  criminal  design.  Dr. 
Reese  says  that  fatal  haemorrhage  is  less 
apt  to  follow  when  the  cord  is  ruptured 
than  when  it  is  cut,  probabl}'  for  the 
same  reason  that  a  torn  artery  is  less 
likely  to  bleed,  than  one  severed  with 
a  knife.  Among  the  Indians  it  is  cus- 
tomary for  the  squaws  to  break  the 
cord  and  then  bind  the  fcetal  end  with 
a  strip  of  bark.  (3  Wharton  &  Stille 
Med.  Jur.  125.)  Dr.  Reese  (Med. 
Jur.  1513)  says:  ''  Numerous  instances 
are  also  mentioned  of  rapid  delivery  in 
women  in  an  upright  position,  where 
the  child  has  suddenly  escaped  from 
the  mother  and  fallen  to  the  ground, 
rupturing  the  navel  string,  yet  without 
any  bleeding  of  consequence.  We  know 
that  the  instinct  of  some  animals  leads 
them  to  divide  the  cord  with  their  teeth, 
while  in  others  it  is  ruptured  either  by 
the  fall  of  the  young  while  the  mother 
is  standing  upright,  or  else  by  her  sud- 
denly springing  up  when  delivered,  in  a 
recumbent  position.  This  is  the  case 
with  the  horse  and  cow." 


4.  Fractures. — Fractures  are  chiefiy 
confined  to  the  head.  They  may  occur 
accidentally  during  labor.  "Such  frac- 
tures," says  Dr.  Reese,  "  are  very  rare, 
on  account  of  the  extreme  mobility  of 
the  cranial  bones  upon  each  other,  which 
allows  of  considerable  pressure,  and  re- 
duction of  the  volume  of  the  head.  In 
these  cases  as  the  child  may  survive 
sufficiently  long  to  breathe,  it  is  of  im- 
portance to  prove  that  the  fracture  was 
accidental  and  not  criminal.  In  the 
former  case,  the  fracture  is  nearly  al- 
ways on  the  parietal  bones,  sometimes 
in  the  fiontal,  but  never  in  the  occipi- 
tal bone.  It  is  usually  a  mere  fissure  or 
crack,  very  rarely  a  depression,  unless 
great  violence  had  been  employed.  In 
cases  of  criminal  violence  the  fracture 
would  probablybe  stellated  or  depressed 
the  bones  often  being  driven  deeply  in, 
and  the  brain  even  protruding,  to- 
gether with  laceration  of  the  scalp,  and 
other  marks  of  violence.  But,  in  a 
case  where  the  criminal  fracture  hap- 
pened to  be  only  slight,  it  might  be  im- 
possible to  distinguish  it  from  one 
resulting  accidentally  at  the  birth.  It 
should  also  be  remembered  that  very 
extensive  fractures  of  the  child's  skull 
may  result  from  criminal  violence,  with- 
out any  visible  trace  of  injury  tothescalp." 

Fractures  sometimes  occur  where  the 
mother  has  been  delivered  while  stand- 
ing in  an  erect  posture.  Casper  relates 
an  incident  wliere  a  servant  woman, 
while  carrying  a  heavy  burden  on  her 
head,  was  seized  with  labor  in  the  street, 
and  the  child  was  seen  to  fall  from  her 
upon  the  frozen  ground.  In  another 
case  a  mother  was  getting  into  a  high 
bed,  having  one  foot  upon  it  and  one 
upon  the  steps  leading  to  Jt,  when  the 
child  fell  from  her.  In  Reg.  v.  Middle- 
ship,  e,  Cox  C.  C.  275,  the  evidence 
went  to  prove  that  the  child  had 
dropped  from  the  mother  while  she 
was  in  the  privj'.  Such  instances 
show  that  in  cases  of  concealed  birth, 
where  there  is  a  fracture  of  the  skull,  it 
maj'  possibly  be  due  to  accident  and 
not  to  a  criminal  act.  Compare  gen- 
erally Concealment  of  Birth,  vol. 
3,  p.  416. 
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with   the  wilful  intention  to  let   the  child  die,   she  is    guilty  of 
murder  or,  at  least,  manslaughter.^ 


1.  Neglect. — A  parent  who  wilfully 
withholds  necessary  food  from  a  child 
with  the  wilful  determination  by  such 
witholding  to  cause  the  death  of  the 
child,  is  guilty  of  murder  if  the  child 
dies.  Reg.  v.  Conde,  lo  Cox  C.  C. 
547;  Reg.  v.  Bubb,  4  Cox  C.  C.  455; 
Reg.  V.  Mabbett,  5  Cox  C.  C.  339;  Reg. 
t;.  Edwards,  8  C.  &  P.  611. 

But  a  married  woman  cannot  be  con- 
victed of  the  murder  of  her  illegitimate 
child  three  years  old,  by  omitting  to 
supply  it  with  proper  food,  unless  it  is 
shown  that  her  husband  supplied  her 
with  food  to  give  to  the  child,  and  that 
she  wilfully  neglected  to  give  it.  Rex 
V.  Saunders,  7  C.  &  P.  277. 

Examples. — If  a  person  intending  to 
procure  abortion  does  an  act  which 
causes  a  child  to  be  born  so  much  ear- 
lier than  the  natural  time,  tiiat  it  is 
born  in  a  state  much  less  capable  of 
living,  and  afterwards  dies  in  conse- 
quence of  its  exposure  to  the  external 
world,  the  person  who  by  this  miscon- 
duct so  brings  the  child  into  the  world, 
and  puts  it  thereby  in  a  situation  in 
which  it  cannot  live,  is  guiltj'  of  mur- 
der, and  the  mere  existence  of  a  possi- 
bility that  something  might  have  been 
done  to  prevent  the  death  will  not  ren- 
der it  less  murder.  Reg.  v.  West,  2 
Cox  C.  C.  5150;  R.  V.  Semor,  i  Mood 
C.  C.  346.  But  a  woman  who  knows 
she  is  to  be  confined,  and  "who  wilfully 
abstains  from  taking  the  necessary  pre- 
cautions to  preserve  the  life  of  the 
child  after  its  birth.  In  consequence  of 
which  the  child  dies,  is  not  guilty  of 
manslaughter.  Reg.  v.  Knights,  2  F.  & 
F.46. 

On  the  trial  of  an  indictment  against 
a  woman  for  the  manslaughter  of  her 
new-born  child,  the  evidence  went  to 
prove  that  the  child  had  dropped  from 
her  while  she  was  in  the  privy,  and  that 
it  had  been  smothered  in  the  soil.  The 
court //e/rf,that  if  the  jury  was  of  opinion 
that  after  it  had  been  born  the  mother 
had  the  power  of  procuring  such  assist- 
ance as  might  have  saved  the  child's 
life,  and  she  neglected  to  procure  it,  she 
was  guilty  of  manslaughter.  Reg.  v. 
Middleship,  5  Cox  C.  C.  275. 

In  England,  on  an  indictment  against 
a  woman  for  the  wilful  murder  of  her 
new  born  child,  she  is  guilty  of  murder, 
if  either  before  or  after  the  birth  of  the 
child,  she   makes   up   her  mind  that  it 


shall  die,  and  the  child  being  born  alive, 
she,  with  the  intent  that  it  shall  die, 
leaves  it  to  die,  and  it  does  die  in  conse- 
quence. Or  again,  she  is  guilty  of  mur- 
der, if  without  intending  murder,  she 
resolves  to  conceal  the  birth  of  the 
child  b^'  methods  which  will  probably 
end  in  its  death  and  which  being  car- 
ried out,  do  end  in  its  death.  She  is 
guilty  of  manslaughter,  however,  if 
without  having  made  up  her  mind  that 
the  child  shall  die,  she  determines  to  be 
alone  at  the  birth,  for  the  purpose  of 
temporary  concealment,  and  the  child 
afterwards  dies  by  reason  of  her  wicked 
negligence.  Reg.  v.  Handley,  13  Cox 
C.  C.  79. 

If  a  woman  leaves  her  child,  a  young 
infant,  at  a  gentleman's  door,  or  other 
place  where  it  is  likely  to  be  found  and 
taken  care  of,  and  the  child  dies,  it  will 
be  manslaughter  only;  but  if  the  child 
is  left  in  a  remote  place,  where  it  is  not 
likely  to  be  found,  as  on  a  barren  heath, 
and  the  death  of  the  child  ensues,  it 
will  be  murder.  Reg.  v.  Walters,  Car. 
&  M.  164. 

A  was  convicted  of  the  manslaughter 
of  an  infant  female  child,  on  an  indict- 
ment which  stated  the  death  to  have  been 
caused  hy  exposure,  whereb)'  the  child 
became  mortally  chilled,  frozen  and  be- 
numbed. Held,  that  as  the  death  was 
attributable  to  an  act  of  misfeasance,  it 
was  necessarily  implied  that  the  child 
was  of  such  tender  age  and  feeble- 
ness as  to  be  incompetent  to  take  care 
of  itself.  Reg.  v.  Waters,  i  Den.  C.  C. 
356. 

In  R.  'u.  Walters,  2  Car.  &  M.  164, 
the  prisoner,  an  unmarried  woman, 
had  taken  a  place  in  a  stage  wagon  in 
April,  1841,  and  startefi  in  the  wagon  at 
about  ten  o'clock  at  night,  from  the 
Wellington  Inn,  on  the  Malvern  Hills, 
in  England.  The  evidence  showed 
that  she  must  have  left  the  wagon  after 
that  time,  as  she  evertook  it  at  Ledbury. 
It  further  appeared  that  she  was  de- 
livered of  a  female  child  at  the  road- 
side, between  the  Wellington  Inn  and 
Ledburj',  and  that  after  the  child  was 
born,  she  had  carried  it  a  distance  of 
about  a  mile  to  the  place,  at  which  it 
was  found  dead,  which  was  also  at  the 
roadside.  It  further  appeared  that  this 
was  a  much  frequented  road,  and  that 
two  wagon  teams  and  several  persons 
were  on  it  about  the  time     at    which 
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the  child  was  left;  and  that  a 
wagoner,  who  was  passing  along  the 
road,  heard  the  child  cry,  but  instead  of 
going  to  render  assistance,  he  went  on 
and  told  some  other  persons,  who  went 
to  the  place  where  the  child  laj-,  and 
there  found  it  dead  from  cold  and  ex- 
haustion. The  body  of  the  child  was 
found  quite  naked.  It  further  appeared 
that  the  prisoner  had  arranged  with 
a  woman  to  be  confined  in  her  house. 
The  court  charged:  "  It  will  be  for  vou 
in  the  present  case  to  consider  whether 
the  prisoner  left  the  child  in  such  a 
situation  that,  to  all  reasonable  appre- 
hension, she  must  have  been  aware  the 
child  must  die,  or  whether  there  were 
circumstances  that  would  make  it  likely 
that  the  child  would  be  found  by  some- 
one else,  and  its  life  preserved,  because 
then  the  offence  of  the  prisoner  would 
be  manslaughter  only.  It  is  impossible 
to  say  that  the  offence  of  the  prisoner 
could  be  less  than  manslaughter.  It  is 
for  you  to  consider  whether,  under  all 
the  circumstances,  the  child  was  left  in 
such  a  situation  that  there  was  a  reason- 
able expectation  that  it  would  be  taken 
up  by  someone  else  and  preserved'. 
Suppose  a  person  leaves  a  child  at  the 
door  of  a  gentleman,  where  it  is  likely 
to  be  taken  into  the  house  almost  im- 
mediately; it  would  be  too  much  to  say 
that,  if  death  ensued,  it  would  be  mur- 
der, the  probability  there  would  be  so 
great,  almost  amounting  to  a  certainty, 
that  th^  child  would  be  found  and 
taken  care  of.  If,  on  the  other  hand,  it 
were  left  on  an  unfrequented  place,  a 
barren  heath,  for  instance,  what  infer- 
ence could  be  drawn,  but  that  the  party 
left  it  there  in  order  that  it  inight  die? 
This  is  a  sort  of  intermediate  case,  be- 
cause the  child  is  exposed  on  a  public 
road,  where  persons  not  only  might 
pass,  but  were  passing  at  the  time;  and 
you  will,  therefore,  consider  whether 
the  prisoner  had  reasonable  ground  for 
believing  that  the  child  would  be  found 
and  preserved."  The  jury  rendered  a 
verdict  of  guilty  of  manslaughter.  See 
also  Com.  v.  Harman,  4  Pa.  St.  269. 

Evidence. — At  the  trial  of  a  woman 
for  infanticide,  there  was  testimony 
that  the  body  of  the  child  was  found  in 
a  dry  well,  within  thirty  yards  of  de- 
fendant's residence ;  that  a  few  days 
before  she  was  seen  in  a  very  advanced 
state  of  pregnancy  ;  that  shortly  after- 
wards she  showed  no  signs  of  preg- 
nancy, and  denied  having  given  birth 
to  a  child;  that  her  bed  clothing  was 
very  blood_y,    and  when   seen  washing 


bloody  clothes  she  refused  to  say  whose 
they  were;  and  that  no  other  woman  in 
the  neighborhood  was  so  far  advanced 
in  pregnancy.  The  court  held  that 
the  evidence  was  sufficient  to  sustain  a 
conviction.  Echols  v.  State,  81  Ga. 
696. 

On  a  trial  for  murder  of  one  of  two 
infants,  Ihe  evidence  showed  that  they 
were  twins,  that  thej'  both  lay  in  the 
same  crib,  died  the  same  night,  and 
were  both  found  dead  where  the^' 
had  been  placed  in  the  evening,  and  at 
the  same  time,  and  with  the  same 
marks  of  violence,  and  that  defendant 
had  the  same  motives  for  killing  the 
one  as  the  other.  Held,  that  evidence 
showing  that  the  infant,  not  the  sub- 
ject of  indictment,  was  killed  on  the 
same  occasion  of  the  killing  of  the  one 
that  was;  that  its  killing  was  a  part  of 
the  same  transaction,  and  that  the 
circumstances  of  such  killing  were  the 
same,  was  admissible  in  behalf  of  the 
people.  People  v.  Fole}',  31  North 
West  Rep.  (Mich.)  94. 

On  an  indictment  of  a  mother  for  the 
murder  of  her  infant,  evidence  that  she 
was  in  great  pain,  went  to  a  thicket  a 
few  3'ards  from  the  house,  returned  in 
an  hour,  that  near  the  thicket  a  newly 
born  infant  was  found  shortly  after,  in 
a  gully  six  feet  deep,  in  which  there 
was  five  or  six  inches  of  water,  that 
there  were  bruises  on  the  head  and  hips 
of  the  child,  and  that  it  djed  soon  after, 
was  held  sufficient  to  justify  a  verdict 
of  guilt^'.     Peters  -z'.  State,  67  Ga.  29. 

A  girl  was  indicted  for  the  murder  of 
her  child,  aged  sixteen  days.  She  was 
proceeding  from  Bristol  to  Llandogo, 
and  was  seen  near  Tintern  with  the 
child  in  her  arms,  at  6  p.m.  She  ar- 
rived at  Llandogo  between  8  and  9 
P.M.  without  the  child.  The  body  of  a 
child  was  afterwards  found  in  the  river 
Wye,  near  Tintern,  which  appeared 
not  to  be  the  child  of  the  prisoner. 
Held,  that  she  must  be  acquitted,  and 
that  she  could  not  by  law  either  be 
called  upon  to  account  for  her  child,  or 
to  say  where  it  was,  unless  there  was 
evidence  to  show  that  her  child  was 
actually  dead.  Reg.  v.  Hopkins,  8  C. 
&  P.  591. 

A  prisoner  was  indicted  for  the  mur- 
der of  her  infant  child  by  poison.  She 
purchased  a  bottle  of  laudanum,  and 
directed  the  person  who  had  the  care 
of  the  child  to  give  it  a  teaspoonful 
every  night  That  person  did  not  do  so, 
but  put  the  bottle  on  the  mantelpiece, 
where  another  little  child  found   it,  and 
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recollection  of  his  personal  appearance.'     Identification  may  also 


gave  part  of  the  contents  to  the  pris- 
oner's child  who  soon  after  died.  It 
was  held  that  the  administering  of  the 
laudanum  bj  the  child,  was  as  much  in 
point  of  law,  an  administering  by  the 
prisoner,  as  if  she  herself  had  actu.iUy 
administered  it  with  her  own  hand. 
Reg.  V.  Michael,  9  C.  &  P.  356. 

In  a  prosecution  for  the  murder  of 
an  infant,  upon  a  hj'pothetical  state- 
ment of  the  condition  of  the  child's 
body  '  when  found,  and  also  on  fost 
mortem  examination  some  days  alter 
wards,  the  questions  propounded  to  a 
physician  as  an  expert  were:  ''What  in 
your  opinion  caused  the  death  of  the 
child?"  and  "  In  your  opinion  is  there 
any  disease  which  would  produce  death 
accompanied  by  the  conditions  stated 
in  the  hypothetical  case,  in  an  infant 
healthi-  and  all  right  in  every  respect 
at  birth? "  Held,  that  the  questions 
were  properly  allowed.  People  -u. 
Foley,  64  Mich.  148. 

1.  This  kind  of  evidence  is,  however, 
often  defective.  In  the  celebrated  Tich- 
borne  case,  the  claimant  was  sworn  to  be 
Sir  Roger  Tichborne  by  eighty -five  wit- 
nesses, ainong  whom  were  Sir  Roger's 
mother,  the  familj'  solicitor,  one  baro- 
net, six  magistrates,  one  general,  three 
colonels,  one  mayor,  two  captains, 
thirty-two  noncommissioned  officers 
and  privates  of  the  army,  four  clergy- 
men, seven  tenants  of  the  Tichborne 
estates,  and  seventeen  servants  of  the 
family.  The  claimant's  case,  however, 
broke  down  on  the  cross-examination. 
In  his  charge  to  the  jury  Chief  Jus- 
tice CocKBURN  made  the  following 
interesting  remarks  on  the  subject  of 
identity: 

"  Now,  the  question  being  one  of 
identity,  a  good  deal  has  been  said 
about  the  doubtful  nature  of  the  en- 
quiry, and  of  the  only  proof  which, 
generally  speaking,  can  be  produced  of 
identity;  and  I  quite  agree  that  it  is 
one  of  the  most  difficult  questions  with 
which  courts  of  justice  and  juries  have 
to  deal,  atid  that  it  is  one  of  those 
questions  upon  which  they  are  occa- 
sionall}'  liable  to  go  wrong.  But  or- 
dinary cases  of  identity  are  very  dif- 
ferent  indeed  from   the   present."  Fre- 


quently a  man  is  sworn  to  who  has 
been  seen  only  for  a  moment,  cr  for  a 
very  short  space  of  time.  A  man  stops 
3'ou  on  the  road,  puts  a  pistol  to  your 
head,  and  robs  you  of  your  watch  or 
your  purse;  a  man  seizes  you  by  the 
throat,  and  while  you  are  half-strangled 
his  confederate  rifles  your  pockets;  a 
burglar  invades  your  house  by  night, 
and  3'ou  have  only  a  rapid  glance  to 
enable  3'ou  to  know  his  features.  In 
all  these  cases  the  opportunity  of  ob- 
serving is  so  brief  that  mistake  is  pos- 
sible, and  yet  the  lives  and  safet_\  of 
people  would  not  be  secure  unless  we 
acted  on  the  recollection  of  features  so 
acquired  and  so  retained;  and  it  is  done 
e\'cry  da3\  There  are  instances,  indeed, 
in  which  the  supposed  recollection  of  the 
features  of  a  person  accused  has  proved 
faulty.  I  have  known  such  instances 
myself.  I  remember  to  have  been 
present  years  ago  at  a  trial,  which  I 
shall  never  forget,  on  the  western  cir- 
cuit; in  Avhich  two  men  were  tried  for 
inurder.  They  were  both  convicted, 
one  upon  evidence  of  identity  given  by 
numerous  persons,  who  all  swore  to 
the  man.  He  was  convicted,  and  if 
execution  had  followed  upon  convic- 
tion with  the  rapidity  it  did  at  an 
earlier  time,  the  man  would  have  been 
executed.  It  was  'proven  afterwards, 
beyond  all  possibility  of  a  doubt,  that 
those  who  had  sworn  to  the  identity  of 
the  man  were  mistaken.  He  had  been 
taken  up  for  picking  pockets  on  the 
day  the  murder  was  committed, 
hundreds  of  miles  away  from  the  place; 
he  was  in  confinement  at  the  time 
under  the  latter  charge;  there  was  not 
the  slightest  doubt  in  the  world  about 
it.  The  man  of  course  was  reprieved. 
I  tried  a  case  not  \ery  long  ago  at 
Hartford,  where  a  man  charged  with 
night  poaching,  and  with  a  most 
serious  assault  upon  a  keeper,  the 
keeper  having  been  most  cruelly  used. 
The  keeper  was  a  most  respectable 
man,  head-keeper  of  a  noblemen  in  the 
country.  Nobod3'  doubted  his  perfect 
veracity  and  intention  to  speak  the 
truth,  and  he  swore  most  positively'  to 
the  man.  I  had  not  the  slightest 
doubt  of  his  testimony.  The  jury  con- 
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marks,  such  as  moles,  scars,  cicatrices,  deformities,  fractures  and 


victed  the  prisoner.  It  turned  out 
afterwards  that  we  were  all  mistaken. 
It  was  shown  satisfactorily  that  he  had 
been  mistaken  for  another  man. 
Therefore,  I  quite  agree  with  what  was 
said  by  the  learned  counsel  for  the 
defendant,  that  in  ordinary  cases  iden- 
tity is  a  very  difBcult  point;  and  here 
it  is  the  question  at  issue  in  this  case. 
But  in  the  cases  I  am  speaking  of,  3'ou 
have  merely  the  evidence  of  persons 
who  have  had  a  short  and  casual 
opportunity  of  becoming  acquainted 
with  the  appearance  of  the  individual. 
Here  we  have  a  much  wider  range  of 
proof;  but  at  the  same  time  the  enquiry 
is  one  which  has  its  own  peculiar  dif- 
ficulties: for  whereas  in  the  cases  to 
which  I  have  been  refer  fing  the  rec- 
ollection is  called  forth  in  a  court  of 
justice  speedily  after  the  event,  here 
we  are  dealing  with 'the  identity  of  a 
man  alleged  to  have  been  dead  ever 
since  1854,  twenty  years  ago,  and  the 
asserted  identitj'  of  another  man  who 
for  a  great  number  of  years  has  dis- 
appeared from  the  knowledge  of  all 
those  who  knew  the  undoubted  man, 
from  the  year  1854,  at  all  events,  until 
the  year  1866  or  1867.  And  if  in 
ordinary  cases  evidence  of  identity  is 
calculated  to  mislead  us  or  embarrass 
us,  how  much  more  must  it  do  so  in  a 
case  like  the  present,  where  3'Ou  have  a 
host  of  witnesses  on  one  side,  con- 
fronted with  an  equal  host  on  the  other; 
where,  with  the  exception  of  the  mother, 
you  have  an  entire  family — I  say  an 
entire  family,  for  I  attach  no  value  to 
the  opinion  of  Mr.  Biddulph — a  body 
of  persons  who  were  as  familiar  with 
Roger  Tichborne,  whose  existence  is 
in  dispute,  as  it  is  possible  for  people 
to  be,  and  who  deny  the  identitj'  of  the 
defendant;  and,  on  the  other  hand,  the 
mother  of  the  undoubted  Roger  Tich- 
borne asserting  that  he  is  her  son;  a 
host  of  witnesses  coming  forward  to 
say  that  he  is  not  the  man,  and  an 
equal  or  perhaps  a  greater  number 
coming  forward  to  say  that  he  is,  while 
the  matter  is  still  further  complicated 
by  this  extraordinary  circumstance 
that  while  the  defendant  says  I  am 
Roger  Tichborne,  and  produces 
numerous  witnesses  to  say  that  he  is, 
and  another  vast  array  of  witnesses 
come  forward  to  say  he  is  not,  the 
identity  of  the  man   who   thus    claims 


to  be  Roger  Tichborne,  with  a  totally 
different  individual,  namely,  Arthur 
Orton,  is  in  like  manner  asserted  and 
contested.  So  that  the  defendant 
stands,  as  it  were,  between  two  persons, 
between  Arthur  Orton  on  the  one 
hand,  and  Roger  Tichborne  on  the 
other;  and  while  he  asserts  he  is  Roger 
Tichborne,  a  host  of  witnesses  de- 
clare that  he  is  Arthur  Orton,  so 
that  the  same  conflict  which  occurs 
with  reference  to  his  identity  with 
Roger  Tichborne  occurs  with  refer- 
ence to  his  identity  with  Arthur  Orton; 
and  you  have  witness  after  witness  pro- 
duced to  say  he  is  Arthur  Orton,  and 
witness  after  witness  to  say  he  is  not. " 
Tichborne  Case,  p.  12.  A  full  account 
of  this  remarkable  trial  may  be  foui.d 
in  Sergeant  Ballantyne's  Experiences, 
ch.  41  and  42. 

Thie  case  of  Martin  Guerre  affords 
another  illustration  of  the  uncertainty 
of  human  testimony.  The  case  was 
tried  in  1560  before  the  parliajnent  of 
Toulouse.  Martin  had  been  absent 
from  his  home  for  about  eight  years, 
when  a  person  named  Du  Tilh  ap- 
peared and  represented  himself  as  tfie 
long  absent  man.  So  strong  was  the 
resemblance,  that  his  statement  was 
universally  accepted  by  all  of  Guerre's 
family',  including  his  wife,  four  sisters 
and  two  brothers  in  law,  among  whom 
he  had  lived  unsuspected  for  three 
years,  having  two  children  by  Guerre's 
wife.  Some  circumstances  occurred  to 
cause  suspicion  in  regard  to  his  true 
character  and  he  was"  arrested.  Upon 
his  examination  he  answered  satis- 
factorily the  most  minute  enquiries  in 
relation  to  the  former  life  of  Martin 
Guerre.  Some  one  hundred  and  fifty 
witnesses  were  examined  during  the 
investigation,  of  whom  between  thirty 
and  forty  testified  from  a  life  long 
acquaintance,  that  the  prisoner  was 
Martin  Guerre,  while  about  the  same 
number  swore  positively  that  he  was 
Armand  Du  Tilh,  whom  they  well 
knew;  and  over  sixty,  who  knew  them 
both,  declared  that  they  were  unable  to 
say  which  the  prisoner  was.  Finally, 
however,  the  real  Martin  appeared  upon 
the  scene,  when  immediately  he  was 
recognized  by  four  sisters  who  had 
previously  testified  that  Du  Tilh  was 
their  real  brother,  now  admitted  their 
error,  and  acknowledged  the  distinction. 
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Of  the  Dead. 


tattoo  marks. ^     Photographs  are  also  useful  aids  in  identifying 
both  the  living  and  the  dead. 

2,  Of  the  Sead. — Where  death  has  but  recently  occurred,  and 
the  body  is  unmutilated,  dead  persons  may  be  identified  by  the 
same  methods  as  the  living.^  But  if  the  body  has  been  mutilated 
or  putrefaction  has  set  in,  or  only  the  bones  remain,  the  difficulty 
of  identification  is  greatly  increased.  In  such  cases  an  examina- 
tion of  the  bones,  teeth,  hair  and  hands  affords  valuable  clues.* 


The  prisoner  was  accordingly  con- 
demned and  executed.  For  this  and 
other  cases  of  a  similar  nature,  see  3 
Wharton  &  Stille  Med.  Jur.  621. 

1.  Marks  and  Scars, — "Some  of  these 
remain  upon  the  body  during  life; 
others  gradually  decline  and  fade  away. 
In  relation  to  tattoo  marks,  Prof  Cas- 
per's experience  leads  to  the  inference 
that  some  of  them  (the  red  ones')  are 
gradually  obliterated  by  time,  while  the 
black  and  purple  ones  are  more  perma- 
nent. A  cicatrix  is  permanent  during 
life,  if  there  has  been  any  original  loss 
of  substance.  Even  the  cicatrix  made 
by  the  lancet  in  venesection,  at  the 
bend  of  the  arm,  usually  remains  dur- 
ing life.  It  may  not  alwaj'S  be  distin- 
guished from  the  surrounding  skin,  un- 
less the  part  be  smartly  rubbed,  when 
the  white  scar  is  immediately  mani- 
fested on  the  red  surrounding  surface. 
Caution  should  be  given  against  too 
strong  a  reliance  upon  scars  as  a  means 
of  identity,  since  these  may  at  times  be 
discovered  upon  another  precisely  simi- 
lar, both  as  to  form  and  situation." 
Reese  Med.  Jur.  75. 

Moles  aiford  important  evidence  as 
they  last  for  life,  or  when  cut  awa3', 
leave  a  scar. 

Voice. — See  cases  cited  in  Identity, 
vol.  9,  p.  868;  also  Harrison's  Case,  12 
State  Trials  850;  Brown  v.  Com.,  76 
Pa.  St.  319;  Com.  V.  Hayes,  138  Mass. 
185. 

2.  See  Identity,  9  Am.  &  Kng. 
Encyc.  of  Law  868. 

3.  Teetli. — The  presence  or 'absence 
of  teeth  has  frequently  been  a  means  of 
identification  of  a  dead  body.  In  the 
celebrated  Parkman-Webster  case, 
artificial  teeth  discovered  in  the  grate 
where  the  head  had  been  burnt  up,  were 
positively  identified  by  the  dentist  who 
had  made  them  some  years  before. 
The  body  of  the  late  Prince  Imperial 
who  was  killed  in  the  Zulu  war,  was  so 
mutilated,  that  it  would  not  have  been 
identified  but  for  certain  peculiarities 
about    the    teeth.     See   Taylor    Med. 


Jur.  1884;  Lindsay  v.  People,  63  N. 
Y.  143.  The  evidence  of  a  dentist  who 
had  extracted  teeth  for  the  deceased,  of 
the  absence  of  the  same  teeth  from  the 
jaw  of  the  body  found  and  peculiar 
marks  on  other  teeth,  was  admitted  to 
identif)'  a  body  found  as  that  of  the 
,  person  alleged  to  have  been  murdered. 
The  teeth  also  give  an  important 
clue  to  age.  On  this  subject.  Prof. 
Reese  -  (Med.  Jur.  82)  says:  "The 
average  of  the  eruption  (cutting)  of  the 
teeth  is  according  to  Mr.  Bell,  as  fol- 
lows: The  four  central  incisors  appear 
from  five  to  eight  months  after  birth; 
the  four  lateral  incisors  from  seven  to 
ten  months;  the  four  anterior  molars, 
from  twelve  to  sixteen  months;  the  four 
cuspidate,  from  fourteen  to  twenty 
months;  and  the  four  posterior  molars 
from  eighteen  months  to  three  years. 
Between  six  and  seven  years  the  jaws 
contain  forty-eight  teeth — twenty  tem- 
porary ones  in  a  perfect  state  of  devel- 
opment, and  twent^'-eight  permanent 
ones  imperfectly  developed,  and  placed 
behind  the  temporary  teeth,  which 
they  are  to  replace.  According  to  Mr. 
Saunders,  the  order  in  which  the  per- 
manent teeth  make  their  appearance  is 
as  follows:  At  seven  years,  the  four  an- 
terior molars;  at  eight  years,  the  four 
central  incisors;  at  nine  3'ears,  the  four 
lateral  incisors;  at  ten  years,  the  four 
anterior  bicuspids;  at  eleven,  the  four 
posterior  bicuspids;  at  twelve  to  twelve 
and  a  half  years,  the  four  cuspids;  and 
at  thirteen  to  fourteen  years,  the  four 
second  molars,  making  the  whole  num- 
ber of  permanent  teeth  at  this  period  to 
be  twenty -eight.  The  four  remaining 
(posterior  molars)  teeth,  called  denies 
safiential^  do  not  usually  appear  un- 
til eighteen  to  twenty-one  years  of  age 
As  a  rule  the  teeth  of  the  lower  jaw  are 
cut  first,  but  there  are  man}'  exceptions; 
nor  must  it  be  forgotten  that  irregulari- 
ties often  occur  as  to  the  order  of  their 
appearance.  The  above  description  is 
intended  to  applj'  only  to  the  average 
cases."     Prof.  Reese  further  cited  some 
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In  determining  the  age  of  the  dead  person  the    progress  of 

fication  '"  '■' ''^ '■  ' —   ■'-  -  '■"-''   — '  ■" " — 

devt 


determining  the  age  or  the  dead  person  the  progress  oi  ossi- 
ition  in  the  different  bones  is  a  test,  and  in  young  persons  the 
i/elopment  of  the  teeth.*     In  determining  sex  the  great  breadth 


examples  to  illustrate  the  medico-legal 
relations  of  the  foregoing  rules.  If  for 
instance  the  body  of  a  child  was  found, 
and  the  jaw  contained  twelve  perma- 
nent teeth,  eight  incisors  and  four 
molars,  we  should  decide  that  the  age 
of  the  child  was  about  nine  j'ears. 

Hair. — As  persons  grow  older  their 
hair  becomes  gra}',  and  this  change 
may  be  hastened  by  shock  or  disease. 
The  hair  of  children  grows  darker  as 
they  grow  older.  The  hair  may  also 
be  discolored  so  as  to  interfere  with 
identification.  A  curious  case  of  this 
kind  is  described  in  3  Wharton  & 
Stille  Med.  Jur.  519,  as  follows:  "A 
man  named  Benoit  was  arrested  on 
suspicion  of  murder.  Some  witnesses 
testified  that  they  had  seen  him  in  Paris 
at  two  in  the  afternoon,  with  black 
hair,  while  others  declared  that  they 
saw  him  at  Versailles  with  fair  hair,  at 
five  or  six  in  the  evening  of  the  same 
day.  The  question  being  proposed 
whether  it  was  possible  to  change  the 
color  of  the  hair  from  dark  to  light. 
Orfila  deposed  that  it  was.  He  made 
numerous  experiments  to  show  this,, 
from  which  it  resulted,  that  bv  washing 
the  hair  with  solutions  of  chlorine, 
black  hair  could  be  changed  to  various 
lighter  shades,  according  to  the  strength 
of  the  solution,  and  the  length  of  time 
it  remained  applied.  This  mode  of 
decolorization  can,  however,  readily  be 
detected  by  the  peculiar  smell  of  the 
chlorine,  and  \sy  there  being  something 
unnatural  in  the  color  resulting  from 
its  appli'^ation.  He  found  also  that  the 
most  effectual  way  to  darken  hair  nat- 
urally light  was  by  the  employment  of 
a  compound  of  litharge,  chalk  and  fresh 
lime  in  nearly  equal  parts.  After  the 
hair  which  has  been  wetted  with  a 
solvition  of  these  materials  has  become 
dry,  the  chalk  and  oxide  of  lead  re- 
maining attached  to  the  hair  are  re- 
moved by  weak  ascetic  acid  and  cleaned 
with  the  yolk  of  an  egg.  The  hair  is 
thus  eifectually  dyed  black,  without 
any  injury  to  its  texture.  The  fraud 
can,  however,  easily'  be  detected  by 
steeping  some  of  the  hair  in  dilute 
nitric  acid,  which  dissolves  the  in- 
gredients with  effervescence,  and,  on 
testing  the  solution  with  hydrosul- 
phuric  acid,  the  black  sulphide  of  lead 
will  be  obtained."     The  fraud  mav  also 


be  detected  by  closely  watching  the 
new  growth,  which  will  be  of  a  differ- 
ent color.  The  size  of  hairs  vary  in 
different  parts  of  the  body.  The  hairs 
from  the  head  are  finer  than  the  ej'e- 
lashes,  but  coarser  than  the  hairs  from 
the  arm.  Dr.  Tidy  says:  ''The  medi- 
cal jurist  should  exercise  the  greatest 
possible  caution  in  speaking  dogmatic- 
ally as  to  the  precise  locality  from 
which  hair  submitted  for  examination 
was  derived."     Leg.  Med.  205. 

Ordinarily  human   hair  can   be   dis- 
tinguished,  but  occasionally  the   hairs 
,  of  some  of  the  lower  animals,  as  for  ex- 
ample, those  from  a  brown  dog,  present 
a  remarkable  similarity  to  human  hair. 

In  Knoll  V.  State,  13  Cr.  L.  Mag. 
546,  it  was  held  that  an  expert  witness 
may  testify  as  to  peculiarities  of  hair, 
but  will  not  be  permitted  to  put  himself 
in  place  of  the  jury  and  testify  that  cer- 
tain  hairs  came  from  a  certain  person. 

In  the  recent  Cronin  trial,  in  Chicago, 
Marshall  D.  Ewell,  a  medical  expert 
testified  that  to  his  knowledge  there 
was  in  the  present  state  of  science  no 
means  by  which  human  hair  could  be 
certainly'  distinguished  from  any  other 
hair,  and  there  is  no  wa3'  by  which  it 
can  be  scientifically  ascertained  that 
two  given  specimens  of  hair  came  from 
the  same  head.  The  witness  also  testi- 
fied that  there  was  no  difference  in  the 
structure  of  the  hair  of  different  people, 
and  that  the  microscope  was  of  no 
service  in  the  examination  of  the  color 
of  hair,  but  that  on  the  other  hand 
it  was  misleading. 

Dr.  Lester  Curtis,  a  microscopical  ex- 
pert who  had  made  a  special  study  of 
hair,  confirmed  Mr.  Ewell's  testimony 
as  to  the  impossibility  of  distinguishing 
human  hair  from  all  other  hair,  or  de- 
termining that  two  specimens  of  hair 
have  come  from  the  same  head. 

Hands. — The  appearance  of  the  hands 
often  indicate  the  nature»of  a  person's 
occupation. 

1.  Bones. — "The  progres,ft  of  ossifica- 
tion in  the  different  bones  of  the  skele- 
ton affords  an  additional  test  of  its  age, 
especially  in  early  life.  According  to 
Beclard,  the  degree  of  ossification  in 
the  lower  epiphysis  of  the  femur  affords 
the  most  certain  criterion  of  the  age  of 
the  foetus,  and  of  the  new-born  child. 
Thus,  if  no   ossification   deposit  can  be 
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of  the  pelvis  marks  the  female.^  Stature  may  be  determined  by 
adding  an  inch  and  a  half  or  two  inches  to  the  height  of  a  perfect 
skeleton.^ 


seen  in  this  cartilaginous  epipliysis,  it 
is  certain  that  tlie  fottus  has  not  at- 
tained to  the  eiglitli  month  of  uterine 
life.  If  the  osseous  deposit  is  as  large 
as  a  poppy  seed,  it  is  probably  in  the 
ninth  month  of  foetal  existence;  and  if 
it  has  acquired  the  diameter  of  a  line 
and  a  quarter,  to  one  and  a  half,  it  has 
reached  the  full  period.  If  the  point  of 
ossification  measures  three  lines  or 
more  it  ma3'  be  assumed  that  the  child 
has  survived  its  birth  some  little  time. 
The  average  length  of  the  skeleton  of  a 
nevi'-born  child  is  about  sixteen  inches. 
At  the  end  of  the  first  year,  ossification 
has  commenced  at  the  extremities  ot 
most  of  the  long  bones;  and  this  pro- 
gressively advances  ftom  year  to  year, 
until  the  whole  process  is  completed; 
and  the  epiphysis  of  all  the  long  bones 
are  united  to  their  shafts  at  full  ma- 
turity, which  in  the  male  may  be  con- 
sidered to  be  twentj'-four  years,  and  in 
the  female  twenty-two  years. 

After  this  period,  or  when  ossifica- 
tion is  once  completed,  it  is  difficult  to 
determine  the  precise  age  by  an  exami- 
nation of  the  bones  of  the  skeleton.  It 
should*,  however,  be  remembered  that  the 
different  bones  of  the  sternum  do  not 
unite  until  about  the  fortieth  or  fortj'- 
ninth  year;  and  union  between  the  sa- 
crum andos  coccyges  is  notusually  com- 
pleteduntilfifty-five  or  sixty  yearsof  age 
In  old  age,  the  bones  become  lighter  in 
weight  and  more  brittle  from  the  loss 
of  animal  matter.  They  are  also  darker 
in  color;  and  the  flat  bones  become 
thinner  from  the  absorption  of  their 
diploe.  In  the  skull  of  the  aged,  the 
sutures  are  more  or  less  obliterated, 
and  the  remaining  teeth  present  a  worn 
appearance  and  a  yellowish  color.  If 
the  teeth  have  been  lost  (as  is  usually  the 
case,  at  least  in  this  country),  the 
alveolar  processes  become  absorbed,  and 
the  lower  jaw  undergoes  a  well  marked 
change  in  its  appearance,  consisting  of 
the  widening  of  the  angle  at  its  neck, 
and  the  shortening  of  the  vertical 
diameter  of  its  body,  or  width,  which 
imparts  the  characteristic  senile  ex- 
pression to  the  mouth  of  the  aged.  The 
discover}'  of  such  a  jawbone  would 
positively  determine  the  age  to  be  about 
seventy  years  or  over."  Reese  Med. 
Jur.  83. 

As  to  the  question  whether  particular 
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bones  are  human  or  not.  Tidy  says: 
"In  the  case  of  mere  fragmentary  parti- 
cles being  submitted  for  examination, 
the  medical  jurist  should  content  him- 
self with  stating  whether  or  not  they 
are  bone,  venturing  no  opinion  as  to 
their  precise  origin.  If,  however,  sev- 
eral bones,  or  a  more  or  less  perfect 
skull  be  received,  he  may  then  be  able 
to  form  an  opinion  whether  they  are 
human.  Further  than  this  it  is  not  ad- 
visible  to  go."  Tidy's  Leg.  Med.,  p. 
54  (1883). 

After  bones  have  been  exhumed,  the 
question  arises,  how  long  have  they 
been  buried  ?  On  this  subject  Dr. 
Reese  says:  "It  is  quite  impossible  to 
gi\'e  more  than  an  approximate  reply 
to  this  question,  after  all  the  soft  parts 
ha%-e  disappeared,  which  commonly  re- 
quires about  ten  j'ears  on  an  average. 
In  a  dry  soil  bones  will  resist  decompo- 
sition for  thirty  or  forty  years  after 
burial.  As  this  process  progresses, 
they  become  lighter  in  weight  in  conse- 
quence of  the  loss  of  animal  matter, 
and  the  -color  externally  grows  darker. 
The  ends  gradually  become  brittle,  and 
crumble  away,  and  finally  the  shaft  of 
the  bone  undergoes  a  similar  disinte- 
gration, the  mineral  matter  alone  ■  re- 
maining unaltered,  and  constituting  the 
"dust"  to  which  the  animal  body  must 
eventuall}'  be  reduced."  Reese  Med. 
Jur.  90  (18S9);  McCulloch  v.  State,  48 
Ind.  109. 

1.  Sex. — "It  is  in  the  pelvis  that  the 
most  characteristic  distinctions  are  ob- 
served. The'male  pelvis  is  narrower  and 
deeper  than  that  of  the  female.  In  the 
latter,  the  ossa  illii  are  more  spread  out, 
and  flatter,  which  renders  the  superior 
part  of  the  pelvis  more  capacious;  the 
sacrum  is  broader,  and  turned  more 
backward;  the  arch  of  the  pelvis  is 
much  wider.  The  greatest  diameter  is 
the  bilateral;  whereas  in  the  male,  the 
antero-posterior  is  the  greater.  Reese 
Med.  Jur.  85. 

2.  If,  however,  the  skeleton  is  frag- 
mentary, no  accurate  estimate  of  stat- 
ure can  be  made.  Tables  were 
prepared  by  Orfila,  comprising  measure- 
ments of  several  cylindrical  bones, 
from  which  he  proposed  to  calculate 
the  stature  of  the  living  body.  Dr. 
Guy  in  his  treatise  on  Forensic  Medi- 
cine, p.   24,    however,   says  that    these 
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Survivorship.  MEDICAL  JURISPRUDENCE.      Feigned  Diseases. 

V.  Sttrvivoeship — (See  also  Absence). — The  rule  as  to  the  in- 
troduction of  evidence  of  survivorship,  where  two  or  more  per- 
sons meet  death  by  the  same  disaster,  and  its  modification  of  the 
presumptions  recognized  by  the  civil  law,  have  been  elsewhere 
stated.'- 

If  there  is  any  evidence,  even  though  slight,  that  one  person 
was  seen  alive  after  another  had  probably  perished,  then  proof  of 
the  distinctions  of  age,  health  and  sex  are  admissible  to  enable 
the  jury  to  pass  on  the  question  of  survivorship.  In  cases  where 
persons  have  been  subjected  to  asphyxiating  influences,  it  has 
been  observed  that  women  survive  longer  than  men.  The  young 
and  old  bear  heat  better  than  persons  in  middle  life,  while  the 
reverse  is  the  case  with  cold.  In  cases  of  starvation  elderly 
persons  will  probably  survive  the  young,  and  corpulent  persons 
the  emaciated.  In  childbirth,  where  mother  and  child  have  both 
perished,  the  presumption  is  that  the  mother  survived.* 

VI.  Feigned  Diseases. — Diseases  are  often  feigned  by  persons 
who  wish  to  excite  sympathy,  gain  assistance,  or  secure  exemption 
from  a  service  which  is  irksome  or  disagreeable  to  them.  Such 
persons  are  termed  malingerers.  They  are  found  especially  among 
soldiers  and  prisoners,  who  wish  to  avoid  hard  work  or  punish- 
ment, or  desire  to  gain  admission  to  the  hospital.  Among  civil- 
ians disease  is  often  feigned  to  secure  exemption  from  military 
duty  or  service  on  juries,  or  to  secure  admittance  to  a  charitable 
institution. 

Among  the  diseases  that  are  most  frequently  feigned  are 
epilepsy,'* 

tables  cannot  be   relied  upon   as   accu-  On  the  following  Sunday  the   physi- 

rate,  since,  in  one   instance    the   upper  cian  noticed  the  same  woman  in  church, 

half  of  the  body  exceeded  in  length  the  and  thinking  she   might   be  seized  with 

lower  by  five  and  a  half   inches,  and  in  another  spell,  took  a  seat  several  pews 

another  the  excess  was  six  inches  in  the  from    her.       Sure    enough,    an    attack 

contrary  direction.  came    on,  to  the  discomfiture  of  a  num- 

L,  Rule    of    Survivorahip. — See    Ab-  ber  of  nervous  people.  The  poor  woman 

SEXCE,    vol.    I,     p.      42;     Newell      v.  was  carried  out  to  the  vestibule  of  the 

Nichols,  75  N.    Y.   78;    Underwood    v.  church,    and    the    bhysician    followed. 

Brig,  4  De  Gex  M.  &  G.  632;   Fuller  v.  The  seeming  epileptic  seizure  passed  off 

Linzse,  135  Mass.  46S.  in  about  five  minutes. 

2.  Wharton  v.  Stille's  Med.  Jur.  The  next  Sunday  there  was  a  repeti- 
593;  Reese  Med.  Jur.  65.  tion  of  the  attack.     The    woman,   who 

3.  Epilepsy. — An  amusing  instance  was  a  stranger  to  the  congregation,  was 
of  feigned  epilepsy  occurred  recently  in  again  taken  to  the  vestibule,  and  the 
Philadelphia.  A  physician  passing  an  physician  who  had  previously  attended 
open-air  meeting  on  Broad  street  had  her  was  again  called  upon.  Thinking 
his  attention  attracted  to  a  middle-aged  that  the  attack  was  simulated,  he  pro- 
woman,  apparently  suffering  with  an  posed  that  a  settee  should  be  procured 
epileptic  attack.  She  was  surrounded  and  the  woman  carried  through  the 
by  a  group  of  sympathetic  men  and  street  to  a  police  station.  In  a  twinkling 
women,  and  one  of  the  latter  had  pro-  the  woman  sprang  from  the  chair  in 
cured  from  a  neighboring  residence  a  which  she  had  been  placed,  hurried 
pinch  of  salt.  The  woman  recovered  from  the  building  and  has  not  since  ap- 
consciousness,  however,  without  the  use  peared  at  the  church. 

of  the  latter  remedy.  Dr.   Reese   in  his  work   on  Medical 
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rheumatism,  deafness,  *  blindness,'*  paralysis, ^  consumption*  and 
trance."  Persons  also  often  wound  and  mutilate  themselves  for 
some  deceitful  purpose.** 


Jurisprudence,  p.  460,  describes  real 
epilepsy  as  follows :  "In  true  epilepsy  the 
patient  falls  forward,  and  as  he  falls  he 
is  very  pale;  during  the  convulsion,  the 
features  are  turgid  and  livid;  the  veins 
of  the  neck  swollen;  the  pupils  dilated 
and  insensible  to  light;  the  hands 
clenched,  with  the  thumbs  closed  within 
the  hands.  If  the  hands  be  forced  open 
they  remain  relaxed,  whereas  in  the 
feigned,  they  immediately  close  again. 
The  muscular  rigidity  is  simultaneous 
over  the  whole  body;  nor  is  there  any 
regular  period  for  the  return  of  the  fits. 
Thus  a  simulated  case  was  detected  by 
the  surgeon  stating  in  his  hearing  that 
the  real  disease  always  came  on  in  the 
morning;  he  swallowed  the  bait,  and  the 
subsequent  attacks  alwaj'S  -  occurred 
before  noon.  In  the  real  disease  the 
sense  of  smell  is  entirely  abolished." 

Beck  says  that  the  real  epileptic  is  de- 
sirous of  concealing  his  situation 
through  a  sort  of  false  shame,  whilst  the 
pretender  talks  about  the  disease,  and 
apparently  delights  in  publicity. 

1.  Deafness  is  often  feigned  to  avoid 
jury  service.  It  is  easily  detected. 
Men  who  simulate  deafness  will  clasp 
an  ear  in  the  palm  of  the  hand  and  lean 
forward  as  though  the  auditor^'  nerve 
was  strained  to  catch  what  was  said.  In 
an  unguarded  moment  the  supposed 
deaf  man  is  asked  a  question  in  an 
ordinary  tone,  to  which  he  generally 
replies  and  his  deception   is  unmasked. 

2.  Blindness. — In  cases  of  blindness 
arising  from  amaurosis,  the  pupil  is 
usually  dilated  and  fixed,  and  this  dilat- 
ed and  immovable  pupil  niay  be 
imitated  by  the  use  of  belladonna.  Ir- 
ritants are  sometimes  placed  in  the  eye 
to  cause  ophthalmia. 

3.  Paralysis. — In  the  Philadelphia 
Ledger  of  October  14th,  18S9,  the  follow- 
ing case  was  described: 

"A  man,  apparently  in  great  bodily 
pain,  was  found  lying  upon  the  sidewalk 
at  Front  and  Chestnut  streets,  several 
nights  ago,  by  a  policeman.  The  man 
had  fallen  "all  in  a  heap,"  and  his  story 
was  that  he  had  been  waylaid  and 
beaten.  A  patrol  wagon  was  sum- 
moned, but  when  an  attempt  was  made 
to  place  him  in  the  vehicle  he  com- 
plained of  such  exquisite  pain  it  was 
found  necessary  to  discard  the  patrol 
wagon  and  carry  the  man  on  a  stretcher 


to  a  hospital.  On  arriving  at  the  latter 
institution  he  was  carefully  moved  from 
the  stretcher  to  a  cot  in  the  receiving 
ward,  and  although  handled  very  ten- 
derly, the  change  of  position  seemed  to 
aggravate  his  suffering.  Singularly 
enough,  when  the  surgeons  made  an 
examination,  it  was  found  that  when  a 
pin  was  stuck  in  any  portion  of  the 
man's  body  below  the  neck  he  appar- 
ently failed  to  feel  it,  and  the  natural 
conclusion  under  the  circumstances 
was  that  he  had  suffered  a  spinal  in- 
jury. It  was  then  proposed  to  place 
the  patient  under  an  anaesthetic,  with 
the  view  of  performing  an  operation, 
but  when  the  man  heard  this  he  jumped 
off  the  cot  and  darted  quicklv  out  of 
the  hospital  gate  and  was  soon  lost  to 
view." 

This  imposture  may  often  be  detected 
by  administering  an  electric  shock. 

4.  Consumption. — Dr.  Reese  (Med. 
Jur.  45S)  says:  "This  disease  has 
been  simulated  by  coughing,  and  pro- 
ducing emaciation  \>y  abstinence  and 
the  use  of  vinegar;  by  pricking  the 
gums  or  fauces,  and  by  spitting  up 
blood;  by  mixing  the  sputa  of  ordinary 
catarrh  with  pus  and  blood,  etc.  A 
careful  stethoscopic  examination  will 
usually  detect  the  imposture." 

5.  Trance  and  Unconsciousness. — Re- 
centl}-  in  Philadelphia,  a  young  woman, 
a  domestic,  was  found  lying  in  a 
helpless  condition  on  the  street  and  was 
taken  in  a  patrol  wagon  to  the  German 
Hospital.  She  was  apparently  speech- 
less. Water  was  dashed  in  her  face 
without  effect.  Her  arm  was  pierced 
with  a  needle,  but  she  never  flinched. 
Finally,  under  a  mild  shock  from  an 
electric  battery,  she  said  she  wanted  to 
go  home,  and  immediately  left  the  in- 
stitution. In  the  same  hospital  a  man 
who  feigned  a  similar  condition  was 
found  to  be  proof  against  an  ordinary 
elsctric  shock,  but,  when  placed  in  a 
tub  of  water  which  had  been  connected 
with  an  electric  battery,  he  uttered  a 
yell  and  was  glad  to  leave  the  hospital. 

6.  Wounds  and  Mutilations. — "Pre- 
tended or  factitious  wounds,"  says  Dr. 
Reese,  "are  inflicted  for  various  pur- 
poses, as  for  attracting  sympathy,  or 
cloaking  some  criminal  act  that  may 
have  been  committed.  Mutilation  of 
the  thumb  was  common  among  the  coD- 
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VII.  Blood  Stains. — Blood  stains  frequently  afford  important 
evidence  against  the  prisoner  in  homicide  cases.  Murderers 
frequently  assert  that  suspicious  red  marks  found  upon  their  cloth- 
ing or  implements  are  due  to  the  presence  of  the  blood  of  some 
domestic  animal  or  bird.  To  determine  whether  such  stains  are 
the  marks  of  human  blood  or  not,  is  often  the  vital  question  in  a 
trial  for  murder.^ 


scripts  of'  ancient  Rome;  and  it  was 
quite  common  among  soldiers  during 
modern  wars  to  inflict  similar  injuries 
upon  themselves,  either  bj  fii-e-arms,  or 
by  cutting  instruments.  The  case  of 
Whittaker,  the  colored  West  Point 
cadet,  affords  an  illustration  of  self-in- 
flicted wounds,  along  with  an  affected 
unconsciousness,  for  the  purpose  of 
carrying  out  a.  certain  scheme.  This 
youth  had  repeatedly  failed  in  his 
studies;  and  upon  the  eve  of  his  exam- 
ination, which  would  most  probably 
have  resulted  in  his  suspension,  he 
made  a  desperate  attempt  to  excite  the 
sympathy  of  tlie  community,  as  well  as 
to  gain  time  for  study.  One  morning 
he  was  found  in  his  sleeping  room,  ap- 
parently unconscious,  and  tied  to  his 
bed  by  strips  of  linen.  There  were  sev- 
eral slight  cuts,  one  on  the  ear  and 
another  across  thetoe.  Hecontinued  ap- 
parently unconscious  of  all  surround- 
ings for  some  time,  when  he  opened  his 
eyes  in  a  stupid  condition.  His  story 
was  that  he  had  been  surprised  several 
hours  before,  by  a  band  of  masked  men, 
who  felled  him  to  the  floor,  and  who, 
after  wounding  and  threatening  him, 
left  the  room.  Numerous  circumstances 
showed  that  the  whole  thing  was  an 
imposture,  and  on  trial,  he  was  found 
guilty,  but  his  sentence  was  modified. 

"Another  case  was  that  of  a  bank 
cashier,  who  was  found  gagged  and 
tied,  and  wounded  in  a  superficial 
manner,  while  the  funds  of  the  bank 
were  missing.  It  was  afterwards  dis- 
covered that  the  wounds  were  self-in- 
flicted, and  that  other  preparations  were 
made  for  the  purpose  of  adverting  sus- 
picion from  himself. 

"In  cases  of  this  character,  one  very 
suspicious  circumstance  is,  that  the 
wounds  are  always  superficial,  and  not 
of  a  dangerous  character;  the}'  are 
usually  mere  cuts  or  scratches.  More- 
over the  cuts  or  stabs  made  in  the  gar- 
ments will  often  be  found  not  to  corre- 
spond with  those  made  on  the  body.  It 
sometimes  happens  that  slight'  and 
trivial  injuries,  received  in  a  railway  or 
other  collision,  are  magnified  purposely, 
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in  order  to  obtain  larger  damages  in  a 
suit  at  law.  Again,  persons  who  have 
unsuccessfully  attempted  to  commit 
suicide  are  apt  to  attribute  their  wounds 
to  another.  In  such  cases,  the  injuries 
are  superficial,  made  by  the  right 
hands,  and  in  front,  while  the  hands 
themselves  are  seldom  wounded,  while 
in  a  real  assault,  the  hands  are  verj-  apt 
to  be  cut  and  maimed." 

1.  In  People  TJ.  Gongaley,  35  N.  Y. 
49,  where  a  prisoner  was  on  trial  fdr 
murder,  the  prosecution  introduced  as  a 
witness  the  officer  who  made  the  arrest, 
and  who  testified,  under  objection,  that 
he  found  blood  on  the  prisoner's  clothes 
found  in  his  room.  The  judge  allowed 
the  clothes  and  stains  to  be  shown  to 
the  jury.  On  appeal  the  court  said; 
"Stains  of  blood  found  upori  the  person 
or  clothing  of  the  party  accused  have 
always  been  recognized  among  the  or- 
dinary indicia  of  homicide.  The  prac- 
tice of  identifying  them  by  circumstan- 
tial evidence,  and  bj'  the  inspection  of 
witnesses  and.  jurors,  has  the  sanction 
of  immemorial  usage  in  all  criminal 
tribunals.  The  testimon}'  of  a  chemist 
who  has  analyzed  blood,  and  that  of  the 
observer  who  has  merely  recognized  it, 
belong  to  the  same  legal  grade  of  evi- 
dence." 

Upon  trial  of  an  indictment  for  mur- 
der, the  onh'  evidence,  independent  of 
confessions  of  the  accused,  as  to  the 
corpus  delicti,  was  the  testimony  of  the 
phj'sician  that  he  thought  a  small  place 
in  the  sand,  near  where  the  body  was 
found,  was  blood,  but  he  woyld  not  say 
that  it  was  blood.  A  physician,  called 
by  defendant,  having  stated  that  he 
would  not  testify  that  anything  was 
blood  unless  he  had  analyzed  it,  and 
knew  it  to  be  blood,  was  asked  b}'  the 
judge,  if  he  should  find  a  man  lying  on 
the  side  walk,  with  his  throat  cut,  and 
should  find  red  spots  on  the  pavement, 
would  he  not  say  that  was  blood.  Held, 
that  this  was  error,  as  tending  to  induce 
the  jury  to  believe  that  the  corpus 
delicti  was  sufficiently  proved.  Rick- 
erson  v.  State  (Ga.),   1  S.  Rep.  178. 

The  presence  of  spots  of  blood  on 
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(«)  Color. — The  color  of  blood  stains  depends  upon  their  age, 
their  thickness,  and  the  material  upon  which  they  are  found. ^ 
Fresh  stains  are  of  a  deep  red  color.  Ultimately  they  become 
brown.  Thick  stains  are  darker  than  thin  stains,  being  darker  in 
proportion  to  their  density.  If  the  material  upon  which  the  blood 
has  fallen  is  porous,  such  as  cotton,  linen  or  soft  wood,  the  tint 
will  be  paler  and  duller  than  if  the  blood  had  fallen  on  articles  of 
greater  density,  such  as  varnished  wood,  iron  and  stone.  On  col- 
ored stuffs,  especially  on  such  as  are  brown,  blue  or  black,  the 
spot  is  more  easily  recognized  by  candle-light  than  by  day.  When 
dried  upon  linen  or  cotton,  they  usually  have  a  stiffened  feel,  like 


clothing,  knives,  etc.,  m^y,  liowever,  be 
quite  consistent  with  innocence.  Dr. 
Taylor  in  his  work  on  Med.  Jur.  289, 
says:  "Small  spots  or  stains  liave  often 
an  undue  importance  attached  to  them. 
I  have  known  minute  spots  of  biood  on 
the  shirt  of  4  man  tried  for  murder  by 
wounding,  regarded  as  furnishing  proof 
of  criminality,  until  it  was  explained 
that  they  were  probably  derived  from 
fiea-bites,  and  that  some  were  on  one 
side  and  some  on  the  other,  showing 
that  the  shirt  had  been  worn  on  the  two 
sides.  The  coarse  clothing  worn  by 
laborers  may  acquire  biood  spots  from 
a  variety  of  accidental  circumstances 
which  the  accused  maj'  not  always  be 
able  to  explain.  When  he  knows  the 
stains  are  there,  and  shows  great  anxiety 
to  give  some  explanation  of  their  pres- 
ence, as  by  falsely  stating  that  he  had 
assisted  in  killing  a  pig,  a  rabbit,  or  that 
he  was  carrying  game  about  him  [or, 
as  in  the  case  of  Claristian  Berger,  con- 
victed of  the  murder  of  -Miss  Watts,  in 
1666,  that  he  had  kicked  a  piece  of  raw 
meat  in  a  butcher  shop,  and  thus  made 
his  shoe  bloody.  P.],  there  may  be 
strong  ground  for  suspicion;  but  a 
medical  practitioner  should  always  make 
due  allowance  for  the  accidental  pres- 
ence of  blood  ort  the  clothes  of  working 
men." 

1.  "The  coloring  matter  of  fresh 
blood  is  called  haemoglobin  or  oxy- 
hajmoglobin.  In  arterial  biood  the 
coloring  matter  is  reduced  hjemoglobin. 
H;emoglobin  is  indiffusible.  It  is  so- 
luble in  water  and  in  dilute  alcohol,  and 
it  is  decomposed  by  acids  and  alkalies. 
After  decomposition  by  the  above  re- 
agents it  becomes  hcEmatin  (CjooHg^o- 
Nij^FeSj-Oj^g).  Hsemoglobin  is  also 
converted  into  Iwematin  hy  being  ex- 
posed for  a  long  time  to  the  air.  There 
is  an  intermediate  substance  between 
haemoglobin    and    haematin    which    is 


called  methasmoglobin.  This  is  formed 
by  the  exposure  of  blood  to  the  air  for 
a  shorter  time  than  that  necessary  to 
form  hieiTiatin.  The  bright  red  color 
of  a  recent  blood  stain  is  due  to  haemo- 
globin, the  old  blood  stain  becomes  brown 
and  this  is  due  to  either  methaemoglobin 
or  hajmatin.  The  change  from  haemo- 
globin into  haematin  is  more  rapid  in 
cities  than  in  the  country.  This  is  due 
to  the  fact  that  the  change  occurs 
sooner  in  an  atmosphere  in  which  there 
is  coal  gas,  a  weak  acid  tending  to 
hasten, the  change.  The  change  is  also 
rapid  if  the  stain  is  on  a  garment  which 
is  worn  next  the  skin  and  comes  in 
contact  with  the  perspiration  which  is 
acid.  Haemoglobin  is  very  soluble  and 
haematin  is  very  unsoluble.  After  a 
piece  of  cloth  once  stained  with  blood 
has  been  washed,  enough  will  remain 
to  detect  its  presence,  provided  time 
enough  has  elapsed  for  the  haemoglobin 
to  be  converted  into  haematin.  If  the 
stain  has  been  fresh,  all  of  the  blood 
may  have  been  washed  entirely  out. 
Hot  water,  however,  will  not  remove 
the  blood,  owing  to  a  further  change 
which  it  effects  in  the  coloring  matter." 
3  Whart.  &  Stille's  Med.  Jur.  267. 

SoluMllty  of  Blood  — If  a  garment  or 
other  article  stained  with  blood  is  im- 
mediately washed  in  cold  water,  the 
whole  oif  the  blood  will  probably  be 
discharged,  so  as  to  leave  no  trace  of  it 
behind.  But  if  the  garment  be  kept  for 
some  time,  the  soluble  haemoglobin  will 
have  become  more  or  less  connected 
with  the  insoluble  haematin,  and  enough 
of  the  blood  will  remain  upon  the  article 
to  suffice  for  future  identiiication.  "If 
the  blood  spot  be  recent,"  says  Dr. 
Reese,  "the  examiner  should  cut  out  a 
small  piece  of  the  fabric  stained,  and 
suspend  it,  by  means  of  a  thread,  in  a 
test  tube  containing  cold,  distilled  water. 
In   a  few  minutes  the  coloring  matter 
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a  spot  of  dried  albtimen  or  gum.  When  dried  upon  a  polished 
surface,  they  are  apt  to  crack  from  the  center,  and  may  be  easily 
removed.* 

{U)  Chemical  Test. — To  subject  a  supposed  blood  stain  to  a 
chemical  test,  it  is  necessary  to  dissolve  the  stain  in  distilled 
water,  and  then  subject  the  solution  to  heat.  Four  results  are 
obtained:  (i)  the  red  color  disappears;  (2)  coagulation  takes 
place;  (3)  a  brownish-green  precipitate  is  formed.  If  there  is 
a. sufficient  quantity  of  this  precipitate,  it  maybe  dissolved  in  weak 
ammonia  and  the  resultant  solution  will  appear  dark  green  by 
reflected,  and  red  by  transmitted,  light.  (4)  A  weak  solution  of 
ammonia  added  to  the  original  solution  produces  no  change  of 
color.^  Another  test  for  blood  is  by  means  of  tincture  of  guaia- 
cum.^     It  must  be  observed  that  the  chemical  tests    only  distin- 


will  be  observed  to  separate  from  the 
material,  and  to  descend  to  the  bottom 
of  the  water,  forming  a  bright  red  solu- 
tion. If  the  stain  is  a  little  older,  more 
time  will  be  required  to  effect  the  solu- 
tion, which  will  have  a  browner  hue, 
and  if  the  stain  is  very  old,  there  will 
be  no  solution  whatever.  If  the  stain 
be  upon  a  porous  substance,  such  as 
wood,  brick,  etc.,  it  should  be  cut  or 
scraped  out,  reduced  to  powder,  and 
then  soaked  in  cold  water  for  some 
hours,  and  afterwards  filtered.  If  the 
spot  be  upon  a  hard  metallic  surface,  as 
a  knife,  sword,  etc.,  it  should  be  care- 
fully dried,  when  it  will  be  apt  to  crack 
off;  otherwise  it  may  be  scraped  off  with 
a  knife,  and  the  scraping  soaked  for 
some  time  in  cold  water,  and  after- 
wards filtered.  If  the  solution  should 
not  be  complete,  a  little  dilute  ammonia 
may  be  added,  and  if  this  should  fail. 
Dr.  Tidy  recommends,  to  use  a  trace  of 
citric  acid  to  effect  the  solution." 

1.  This  fact  was  discovered  by  OUi- 
vier  d'Angers.  He  had  been  directed 
to  re-examine  the  room  of  a  person  ac- 
cused of  murder;  having  already  visited 
it  in  the  daytime,  his  second  examina- 
tion was  conducted  at  night,  and  he 
then  discovered  by  holding  a  lighted 
candle  near  to  the  paper  hangings, 
which  were  of  a  pale  blue  color,  a 
number  of  drops  of  an  obscure  dirty 
red,  which  by  day  had  the  aspect  of 
small  black  specks,  and  were  lost  in 
the  general  pattern  of  the  paper.  On 
a  further  examination,  other  spots  of 
the  same  kind  were  found  on  the  furni- 
ture. On  a  chimney  jamb,  which  was 
painted  blue,  there  was  a  large  stain  of 
blood,  which  appeared  red  by  the  light 
of  the  candle.    The  next  day  by  day- 


light Barruel  and  Lessueur  could  not 
find  these  spots  and  were  obliged  to 
make  use  of  artii;.cial  light  to  discover 
them.  Briand,  Med.  Legale  782; 
Whart  &  Stille's   Med.  Jur.  245. 

2.  Reese,  Med.  Jur.  124.  Dr.  Reese 
says:  "The  above  tests  will  suffice  to 
distinguish  blood  from  all  other  red 
solutions,  such  as  cochineal,  kino,  mad- 
der, logwood,  and  the  various  red  fruit 
juices,  none  of  which  coagulate  by  heat, 
and  all  of  which  are  changed  in  color 
by  the  addition  of  ammonia.  The 
stain  produced  by  lemon  or  orange  juice 
on  the  blade  of  a  knife  (citrate  of  iron) 
after  exposed  to  the  air,  may  bear  some 
resemblance  to  an  old  blood  stain;  but 
the  test  of  tincture  of  galls,  or  of  tan- 
nin, to  the  solution  would  immediately 
detect  the  difference.  So,  the  stains  of 
red  paint  (which  contains  iron)  or 
from  iron  mould,  is  easily  identified  by 
its  solubility  in  dilute  muriatic  acid, 
and  by  subsequently  testing  for  iron." 
Reese,  Med.  Jur.  126. 

3.  The  Gualaoum  Test. —  Dr.  John 
Day,  of  Geelong,  Australia,  was  the 
first  to  use  the  guaiacum  test.  Dr. 
Tidy  (i  Leg.  Med.  221)  explains  the 
process  as  follows:  "Wet  the  blood 
stain  with  freshly  prepared  tincture  of 
guaiacum,  and  then  add  a  small  quan- 
tity of  ethereal  solution  of  hydroxyl. 
To  prepare  the  tincture  of  guaiacum, 
wash  the  tears  of  guaiacum  resin  by 
shaking  up  with  a  little  alcohol,  and 
then  dissolve  the  pure  unoxidized  resin 
by  shaking  up  with  a  little  fresh  spirit. 
The  ethereal  solution  of  hydroxj'l  is 
prepared  by  mixing  together  equal 
parts  of  ether  and  hydroxyl.  The  ether 
is  not,  however,  necessary  for  the  reac- 
tion.    If  the  stain  be  blood,  a  charac- 
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guish  blood  from  other  substances.  They  do  not  distinguish 
human  blood  from  that  of  lower  animals,  nor  arterial  from  venous 
blood.i 

(c)  Microscopic  Test. — The  microscopic  test  consists  in  the 
identification  of  the  blood  corpuscles,  by  means  of  the  micro- 
scope.^   As  the  result  of  recent  experiments  with  very  high  micro- 


teristic  blue  tint  will  be  produced.  If 
the  material  stained  be  of  such  a  color 
as  to  obscure  the  reaction,  add  the  sev- 
eral reagents,  and  afterwards  press  the 
fabric  between  two  pads  of  white  blot- 
ting paper,  when  the  blue  color  will  be 
absorbed  bj  the  paper.  A  number  of 
impressions  may  in  this  manner  be  ob- 
tained, and  the  reaction  be  rendered 
apparent.  If  the  bloocf  Dc  fresh,  the 
reactions  may  be  obtained  by  simply 
treating  a  solution  of  the  coloring  mat- 
ter in  cold  distilled  water  with  the 
guaiacum  and  hydroxyl."  Objections 
have  been  made  to  this  test  on  the 
ground  'that  other  substances  besides 
blood  will  produce  a  blue  color,  in  the 
guaiacum,  such  as  gluten,  milk,  saliva, 
bile,  etc.  On  this  account  it  would  not 
be  safe  to  rely  on  the  guaiacum  test 
alone,  but  as  corroborative  evidence,  it 
is  said  to  be  one  of  the  most  convenient 
and  reliable  tests  known.  Dr.  Reese, 
speaking  of  the  guaiacum  test  says: 
"Objections  have'  been  raised  against 
this  test  on  the  ground  that  other  sub- 
stances beside  blood  will  produce  a 
blue  color  in  the  presence  of  guaiac 
and  peroxide  of  hydrogen,  such  as  sa- 
liva, bile,  red  wine;  but  as  regards  the 
two  former,  their  color  should  at  once 
distinguish  them  from  blood,  while 
the  latter  substance  requires  some 
hour's  exposure  to  produce  the  same 
result;  whereas,  in  the  case  of  blood 
the  effect  is  immediate.  This  test  is  as 
available  for  old,  as  for  fresh  blood,  for 
concentrated,  or  diluted  blood ;  hence,  for 
a  washed-out  blood  stain ;  wherever, 
in  fact,  a  particle  of  red  coloring  mat- 
ter remains.  If  no  bluing  occur  in  the 
presence  of  the  guaiac  and  the  perox- 
ide, it  will  be  safe  to  affirm  that  there  is 
no  blood  present."     Med.  Jur.  128. 

1.  The  form  of  the  spots  sometimes 
distinguishes  arterial  blood  from  the 
venous  blood,  the  spots  of  the  arterial 
blood  being  generally  of  an  oval  or 
elongated  shape,  caused  by  the  blood 
being  thrown  in  a  jet  from  the  divided 
vessel.  Dr.  Taylor,  in  his  work  on 
Med.  Jur.,  p.  203,  makes  the  following 
remarks  on  the  form  of  arterial  blood 
spots,  suggested  by  the  case  of  Reg.  v. 


Spicer:  "At  the  top  of  the  stair  and  at 
the  height  of  four  or  five  feet  above  the 
level,  several  spots  of  blood  were  ob- 
served upon  the  brick  wall,  which  was 
whitewashed.  The  spots  took  an 
oblique  direction  from  above  down- 
wards, were  of  a  pale  red  color  at  the 
upper  part,  but  dark  red  below,  termi- 
nating in  a  point  consisting  of  the 
fibrin,  and  the  greater  part  of  the  red 
coloring  matter.  Their  form  and  regu- 
larity proved  that  they  had  proceedec* 
from  a  small  artery,  and  that  the 
wounded  individual  couljd  not  have 
been  very  distant  from  the  wall  while 
their  shining  lustre  rendered  it  proba- 
ble that  they  were  of  recent  origin,  and 
their  well  defined  termination  in  a  firm 
coagulum  showed  that  they  had  pro- 
ceeded from  a  living  blood  vessel.  The 
deceased  had  died  from  fracture  of 
the  skull  and  vertebral  column,  by  a 
fall  from  the  top  stair,  one  branch  of 
the  right  temporal  artery  was  found 
divided,  and  this  wound  could  not  have 
been  produced  by  the  fall.  It  "\-\as 
therefore  evident  that  a  murderous 
assault  had  been  made  upon  her  at  the 
top  of  the  stairs;  this  had  led  to  the 
spirting  of  the  arterial  blood  on  the 
brick.  Tlie  height  at  which  the  spots 
existed,  and  their  appearance  proved 
that  the  jet  of  blood  had  been  from 
above  downwards;  thereby  rendering 
it  probable  that  the  deceased  was  stand- 
ing up,  or  that  her  head  was  raised  at 
the  time  the  wound  was  inflicted. 
Further,  as  the  brick  with  the  spots  was 
on  the  left  hand  in  the  descent,  and  the 
wounded  artery  was  on  his  right  side, 
it  is  probable  that  the  deceased  was  face 
to  face  with  her  assailant  in  the  act  of 
ascending  the  stairs,  and  that  she  was 
killed  by  being  precipitated  to  the 
bottom." 

2.  The  value  of  the  microscopic  test 
in  the  detection  of  blood  stains  and 
other  suspected  matters  is  illustrated  in 
the  examination  of  Dr.  Wm.  T.  Bel- 
field  at  the  recent  Cronin  trial  in  Chi- 
cago. The  witness  testified  as  to  the 
results  of  examinations  made  by  him  of 
certain  specimens  of  blood,  hair,  cotton, 
etc.,  furnished  him   for  investigation  in 
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scopic  powers,  it  seems  that  a  competent  microscopist  will  gener- 
ally be  able  to  distinguish  human  blood  from  that  of  any  of  the 
lower  animals  except  possibly  the  guinea  pig  and  the  opos- 
sum.^ The  human  corpuscle  is  round,  bi-concave  and  with- 
out a  nucleus.     It  resembles  the  corpuscles  of  all  other  mammalia, 


connection  with  the  case.  The  doctor 
said  that  he  received  some  cotton  on 
May  6th,  and  subjected  the  liquid  por- 
tion of  a  red  substance  with  which  it 
was  matted  together;  he  discovered 
that  it  was  blood,  as  shown  by  the 
corpuscles.  Q^  What  examination  did 
3'ou  make  of  the  hair  ?  A.I  examined 
individual  hairs  in  eacli  of  the  two 
bunches,  in  reference  to  their  length, 
their  diameter  and  their  structure. 
Q^  What  were  the  results  of  that  ex- 
amination .?  A.  I  examined  six  hairs 
from  each  of  the  two  bunches  men- 
tioned and  these  six  were  all  human 
hairs. 

An  interesting  case  mentioned  b_v 
Dr.  Joseph  G.  Richardson,  in  his  work 
on  Medical  Microscopy,  was  as  follows: 
"The  trial  occured  at  Norwich,  Eng- 
land, about  the  year  1S50,  under  the 
following  circumstances:  A  female 
child,  nine  years  of  age,  was  found 
lying  on  the  ground  in  a  small  planta- 
tion, quite  dead  froin  a  wound  if  'he 
throat.  Suspicion  fell  upon  the  monger 
of  the  girl,  who,  upon  being  taken  intr> 
custody,  behaved  with  the  utmost  coo.- 
ness  and  admitted  having  taken  her 
child  to  the  plantation  where  the  body 
was  found,  whence  the  child  was  lost 
while  going  in  quest  of  flowers.  There 
was  found  in  the.  woman's  possession  a 
large  knife,  which  was  submitted  to  a 
careful  examination;  nothing  was  found 
upon  it,  however,  with  the  exception  of  a 
few  pieces  of  hair  adhering  to  the 
handle,  so  small  as  to  be  scarcely  visi- 
ble. The  examination  being  conducted 
in  the  presence  of  the  prisoner,  and  the 
officer  remarking,  'Here  is  a  bit  of  fur 
or  hair  on  the  handle  of  your  knife,'  the 
woman  replied,  'Yes  I  dare  say  there 
is,  and  very  likely  some  stains  of  blood, 
for  as  I  came  home  I  found  a  rabbit 
caught  in  a  snare  and  cut  his  throat 
with  the  knife.'  The  knife  was  sent  to 
London,  and  with  the  particles  of  hair 
submitted  to  a  microscopic  examina- 
tion. No  trace  of  blood  could  at  first 
be  detected  upon  the  weapon,  which 
appeared  to  have  been  washed;  but 
jpon  separating  the  horn  handle  from 
;he  shaft,  it  was  found  that  a  fluid  had 
Penetrated  into  the  socket  which  was 


found  to  be  blood,  certainly'  not  the 
blood  of  a  rabbit,  but  bearing  a  re- 
semblance to  that  of  a  human  body. 
The  hair  was  then  submitted  to  exami- 
nation. This  hair  was  found  by  the 
microscopist  to  be  that  of  a  squirrel. 
Now  round  the  neck  of  the  child  at  the 
time  of  the  murder  there  was  a  tippet 
of  squirrels  fur.  This  strong  circum- 
stantial evidence  was  deemed  by  the 
jury  sufficient  to  convict  the  prisoner, 
and  while  waiting  execution  she  con- 
fessed her  crime." 

A  medical  expert.  Dr.  Piper,  writing 
in  19  American  Law  Register  605, 
says  in  reference  to  the  case  of  Ruben- 
stein:  "The  defence  set  up  tlie  claim, 
that  the  blo.od  on  his  clothes  was  hen's 
blood.  This  was  disproved  by  Pro- 
fessor Eaton,  who  found  that  the  blood 
was  mammalian  blood.  And  what  is 
of  further  interest  as  showing  the  value 
of  microscopic  examination,  outside  of 
the  blood  question,  he  found  pieces  of 
corn  husks  mixed  with  the  blood,  and 
particles  of  earth,  which  could  be  iden- 
tified as  the  same  kind  as  that  of  the 
cornfield  in  which  the  murder  was 
committed.  And  I  may  here  remark 
that  in  every  case  of  the  kind  in  which 
I  have  myself  been  called  to  act  I  could 
have  arrived  at  a  correct  answer  to  the 
questions  submitted  to  me  had  I  not 
been  able  to  make  out  the  class  of  ani- 
mal to  which  the  blood  belonged.  I 
mean,  that  after  settling  the  fact  of  the 
presence  of  blood,  and,  indeed,  in  some 
cases,  had  not  this  been  settled  at  all, 
the  other  facts  discovered  in  the  course 
of  the  examination  would  have  enabled 
me  to  arrive  at  a  just  conclusion." 

1.  Dr.  Richardson,  in  the  American 
Journal  of  Microscopy,  June,  18S1,  de- 
scribes his  method  of  determining  the 
difference  between  the  blood  corpuscles 
of  man  and  those  of  the  various  domes- 
tic animals  as  follows:  "Place  pear 
the  upper  right  hand  corner  of  a  micro- 
scope slide  a  small  drop  of  fresh  human 
blood,  and  then  with  a  narrow  strip  of 
glass  or  metal  spread  a  thin  streak  of 
it  diagonally  across  the  glass,  towards 
the  lower  left  hand  corner.  Next,  let 
fall  a  drop  of  pig's  blood,  for  example, 
upon'  the  upper  left  hand  corner  of  the 
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except  those  of  the  camel  which  are  oval.  Human  corpuscles  are 
easily  distinguished  from  those  of  birds,  fish  and  reptiles,  from  the 
fact  that  the  latter  are  of  an  oval  or  elliptical _  form  and  have  a 
distinct  central  nucleus.^ 

The  average  diameter  of  the  human  corpuscle  is  1-3200  of  an 
inch.  This  is  the  average  found  by  Dr.  Formad,  the  latest 
observer  (1888),  and  is  the  result  of  a  series  of  observations  run- 
ning through  a  long  series  of  years.  The  corpuscles  of  the  lower 
animals  are  generally  smaller  than  those  of  men,  and  this  is 
specially  the  case  with  the  domestic  animals,  such  as  the  horse, 
ox,  pig,  sheep  and  goat.  The  corpuscles  of  the  guinea  pig  and 
the  opossum  are  of  about  the  same  diameter  as  those  of  man; 
those  of  the  elephant,  walrus  and  whale  are  larger.** 


glass  and  spread  a  similar  narrow 
stripe  so  as  to  cross  the  first  one  at  a 
very  acute  angle,  forming  a  figure  re- 
sembling an  elongated  capital  X.  On 
each  side  of  the  meeting  point  of  the 
two  lines  will  be  found  (should  the  ex- 
periment succeed)  areas,  when  the  two 
kinds  of  blood  corpuscles  are  in  the 
same  field  of  the  microscope  and  so 
placed  as  to  afford  excellent  opportu- 
nities for  direct  comparison  of  their 
magnitudes."  Dr.  Richardson's  method 
where  a  blood  stain  was  submitted  to 
him,  was  to  scrape  off'  a  minute  particle 
of  the  suspected  spot  from  the  stained 
article,  with  a  point  of  a  cataract  needle 
letting  it  fall  on  a  clean  microscopic 
slide.  A  thin  cover  is  then  laid  upon 
the  fragment,  and  pressed  down  firmly, 
so  as  to  crush  the  particle  to  powder, 
and  the  whole  transferred  to  the  stage 
of  the  microscope.  Pure  water  should 
be  introduced  at  the  margin  of  the 
cover,  and  allowed  to  flow  very  slowly 
toward  the  specimen;  when  this  is 
reached,  a  movement  is  observed,  after 
which  an  aggregation  of  compressed 
corpuscles,  very  faint  and  colorless, 
but  yet  very  distinct,  comes  into  view. 
These  are  rendered  more  obvious  by 
introducing  at  the  margin  of  the  cover 
a  minute  portion  of  iodine  or  red  ani- 
line solution. 

Dr.  Formad  (Comparative  Studies  of 
Mammalian  Blood.  Philadelphia,  188), 
in  examining  dried  blood,  first  exposed 
it  to  a  gentle  moist  heat,  from  one  to 
ten  daj's  according  to  the  age  of  the 
stain;  "a  small  granule  of  the  suspected 
blood,  or  a  fibre  from  the  blood-stained 
fabric  is  placed  on  a  glass  slide,  on  a 
drop  of  a  30  to  35  per  cent,  solution  of 
caustic  potash,  and  covered  with  a  glass 
slide.  If  the  blood  stain  was  recent, 
the  disintegration    of    the    clot   com- 


mences at  once,  and  the  isolated  cor- 
puscles separate  and  swim  swiftly 
through  the  liquid,  if  the  stage  of  the 
microscope  is  slightly  inclined." 

1.  3    Whart.     &     Stille's    Med.   Jur. 

257- 

2.  "The  average  diameter  of  the  human 
red  blood  corpuscle  is  stated  somewhat 
differently  by  different  authorities.  By 
Gulliver  it  is  given  at  -^^^^  of  an  inch; 
French  Medico-Legal  Society  (1873), 
T^W;  Wormley,  -j^;  Mason,  ^^W; 
Formad  (1888),  •jtj'j-j.  Other  observers 
differ  but  slightly  from  the  above. 
From  a  close  comparison  of  these  dif- 
ferent observations,  and  giving  due  re- 
gard to  the  skill,  opportunities,  number 
of  experiments  made,  and  general  cau- 
tion exercised,  we  are  inclined  to  adopt 
as  the  standard  average  diameter  for 
the  human  corpuscle  the  fraction  ^^'oa 
inch.  This  is  the  average  given  by  Dr. 
Formad,  after  very  numerous  and  re- 
peated observations,  running  through  a. 
series  of  many  years. 

"It  will  be  perceived  that  the  dis- 
crepancy among  these  various  observ- 
ers is  remarkably  slight,  a  fact  which, 
proves  their  general  accuracy. 

"The  corpuscles  of  most  of  the  lower 
animals  are  smaller  than  those  of  man- 
The  exceptions  are  in  the  case  of  the 
walrus,  jyj^;  the  elephant,  ■jy'js;  the 
great  ant-eater,  ^yj"?;  the  capybara, 
ttot;  the  sloth,  ^V^;  the  whale,  y^V^; 
and  (according  to  WormleyJ  the  opos- 
sum, jxj^.  The  following  are  the  av- 
erages for  some  of  the  lower  animals 
as  given  by  Dr.  Formad :  The  guinea 
P'g.  irire;  wolf.  7^^;  dog,  ^^Vtf;  rabbit, 
Tjs^;  o"-  T^TTTi;  P'g'  i^yi;  horse,  4310; 
sheep,  T^-^^\  goat,  -^^■^.  The  monkey 
and  kangaroo  have  a  diameter  of  aborat 
jA?y;  the  beaver,  j^'j,;  the  seal,  -j^Vrr. 

"From  the  above  enumeration  it  will 
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Although  some  of  the  later  specialists  in  this  subject  claim 
that  the  presence  or  absence  of  human  blood,  in  any  particular 
suspected  stain,  can  be  absolutely  determined,  such  evidence 
should  only  be  used  to  corroborate  other  circumstances  in  the 
case.  Where  the  question  is  limited  as  to  whether  the  blood  in  a 
particular  stain  is  that  of  man  or  of  some  other  particular  ani- 
mal, such  as  a  dog,  the  question  can  probably  always  be  answered, 
and  the  difference  determined.  But  this  is  very  different  from 
asserting  positively  that  any  particular  stain  contains  human 
blood.i 


be  seen  that  the  guinea  pig,  monkev, 
seal,  beaver  and  opossum  are  the  ani- 
mals whose  blood  corpuscles  most 
closely  approximate  in  size  to  those  of 
man  (excluding  those  whose  corpuscles 
are  larger  than  the  human),  while 
those  of  the  domestic  animals  whose 
blood  would  be  most  likelj'  to  be  con- 
founded with  human  blood,  viz.  the 
horse,  ox,  pig,  sheep  and  goat  are  nota- 
bly smaller  than  the  human,  and  could 
not  possibly  be  mistaken  for  them  by  a 
good  microscopist.  The  corpuscles  of 
birds,  reptiles  and  fishes,  as  already 
mentioned,  are  oval  in  shape,  and  con- 
siderably larger  than  those  of  mam- 
mals.",   Reese  Med.  Jur.  130. 

In  19  American  Law  Register  608 
(N.  S.),  Dr.  Piper  describes  a  case  in 
which  he  was  an  expert  witness  where 
the  blood  of  two  human  beings  were 
distinguished  from  each  other:  'A  man 
had  been  killed  by  a  bullet  through  the 
head,  shot  from  a  pistol  in  the  hand  of 
his  wife.  The  charge  was  that  of  wil- 
ful murder,  resting  upon  the  alleged 
statement  that  he  was  shot  while  lying 
asleep  in  bed.  The  woman  had  two 
razor  cuts  in  her  throat,  and  was  also 
wounded  by  a  pistol  in  her  side. 
She  stated  that  her  husband  had  at- 
tempted to  murder  her,  and  in  this  at- 
tempt had  inflicted  these  wounds,  and 
that  in  the  scuffle  she  had  snatched  the 
pistol  from  his  hand  and  had  shot  him 
through  the  head,  as  above  stated.  His 
body  vvas  found  lying  at  the  further 
side  of  the  room  from  the  bed,  where, 
as  she  said,  he  fell  upon  being  shot.  In 
the  charge  it  was  also  alleged  that  her 
wounds  were  self-inflicted.  The  ques- 
tion presented  to  me  for  solution  in  the 
first  place  was  as  to  which  of  the  two 
parties  the  blood  on  the  sheet  belonged. 
If  to  the  wife,  then  she  was  innocent  of 
the  crime  charged;  if  to  the  husband, 
then,  she  was  guilty.  Preliminary  to 
the  examination  of  the  blood  spots 
themselves,  I  took  the  blood  from  the 


arm  of  the  accused,  and  constructed 
tables  for  measurement  of  the  cor- 
puscles as  described  in  mj'  drawings. 
Next,  search  was  made  in  the  blood 
from  th^  spots  on  the  sheets,  and  the 
corpuscles  found  were  arranged  in 
similar  tables.  The  last  step  in  this 
part  of  the  process  was  to  make  a  simi- 
lar examination  of  the  blood  on  the 
carpet  where  the  head  of  the  dead  man 
lay  when  he  was  found,  and  also  of  the 
blood  spots  on  the  sheets  on  which  the 
post  mortem  was  made.  A  number  of 
corpuscles  was  found  here  also,  which 
were  arranged  in  the  tables  as  above. 
Upon  measuring  the  first  and  second 
tables,  those  from  the  arm  and  those 
from  the  sheet  from  the  bed,  the  cor- 
puscles were  found  to  average  very 
close  to  each  other,  while  between 
these  and  those  in  the  other  tables, 
which,  of  course,  came  from  the  man, 
there  was  quite  a  measurable  difference, 
the  first  measuring  the  y-j^ir  of  ^n  inch, 
the  other  the   j-^Vtt  °f   ^"  inch. 

"The  conclusion  arrived  at  from  the 
results  of  the  measurement  were  con- 
firmed ,by  the  substances  found  in  the 
blood  on  the  sheet  where  the  woman's 
head  lay,  as  she  testified,  and  which, 
therefore,  must  have  come  from  the 
wounds  in  her  throat." 

When  dried  blood  corpuscles  are 
moistened  with  liquids  of  less  or  equal 
density  to  thte  blood  serum,  they  gradu- 
ally become  spherical,  and  consequently 
diminish  in  diameter.  The  ratio  of  di- 
minution, however,  is  uniform  in  all 
animals,  and  it  may  be  always  relied 
upon  in  the  diagnosis  of  any  blood  thus 
altered.     Reese  Med.  Jur.  136. 

1.  Dr.  Wormley,  in  a  chapter  on 
the  Detection  of  Microscopic  Discrimi- 
nation of  Blood,  published,  as  appendix 
to  his  work  on  Micro-Chemistry  of 
Poisons,  1885,  says: 

"This  'difficulty  of  individualization 
arises  from  the  fact,  as  we  have  already 
seen,  that  the  average  diameters  of  the 
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corpuscles  of  different  mammals  are  in 
manj  instances, at  least  practically  the 
same,  and  these  averages,  for  the  most 
part,  pass  by  imperceptible  gradations 
throughout  the  entire  class.  Thus, 
virtually  of  the  same  size  as  the  corpus- 
cles of  a  man,  are  at  least  those  of  the 
guinea  pig,  muskrat,  seal,  beaver,  opos- 
sum and  capybara,  vifhilst  those  of  cer- 
tain other  animals  are  but  slightly 
larger  and  might  be  reduced  in  size  to 
those  of  man. 

"Hence,  then,  the  microscope  may 
enable  us  to  determine  with  great  cer- 
tainty' that  blood  is  not  that  of  a  certain 
animal  and  is  consistent  virith  the  blood 
of  man;  but  in  no  instance  does  it,  in 
itself,  enable  us  to  sa3'  that  the  blood  is 
really  human,  or  indicate  from  what 
particular  species  of  animal  it  was  de- 
rived. 

"There  seems  to  be  much  misunder- 
standing as  to  the  true  value  of  this  in- 
strument in  investigations  of  this  kind, 
it  being  regarded  by  some  as  nearly  al- 
together useless  for  this  purpose,  whilst 
others  claim  for  it  results  wholly  at 
variance  with  the  facts  in  the  case, 
This,  like  many  other  tests,  has  its 
fallacies,  and  if  these  in  a  given  case 
cannot  be  reasonably  met,  the  accused 
should  have  the  benefit  of  the  doubt." 

In  the  recent  Cronin  case  at  Chicago, 
the  subject  of  blood  stains  came  before 
the  court.  Prof.  Talman  testified  as  to 
the  results  of  examinations  of  speci- 
mens of  blood  taken  from  the  Carlson 
cottage  and  from  the  trunk,  and  of  hair 
taken  from  the  Carlson  cottage  and 
Dr.  Cronin's  head.  The  witness  ex- 
plained at  length  the  manner  of  prepar- 
ing blood  for  observation  under  the 
microscope. 

The  witness  was  then  asked:  "In 
view  of  the  examination  which  you 
have  described,  what  do  you,  as  a  man 
of  science,  say  as  to  the  kind  of  blood 
which  you  discovered.'" 

"I  should  say  that  it  was  human 
blood,  partly  because  the  average  of  all 
those  measurements  brings  it  above  the 
generally  established' average  of  human 
blood,  which  is  about  -^^-^-^  or  -j-^Vir  °f  ^" 
inch;  and,  secondly,  because  the  kind  of 
hair  found  adds  very  strongly  to  that 
supposition." 

The  cross-examination  of  Professor 
Talman  was  continued  at  great  length. 
The  cross-examiner  went  learnedly 
to  the  questions  of  how  to  prepare  blood 
for  examination  under  the  microscope; 
the  effect  of  the  solvent  used  upon  the 
corpuscles;  the  comparative  size  of  the 


corpuscles  in  man,  and  various  kinds  of 
the  lower  order  of  animals,  etc.  The 
most  important  point  made  was  in  the 
following: 

"I  will  ask  if  you  can  cite  any  recog- 
nized authority  which  enables  you  to 
state  that  yoU  can  determine  by  the 
measurement  of  the  corpuscles,  wheth- 
er or  not  that  blood  is  human?" 

"I  do  not  think  there  is  any  recog- 
nized authority." 

"Do  you  mean  to  %&y  you  can  testify 
as  to  whether  it  is  the  blood  of  a  guinea 
pig  or  human  being  by  dry  corpuscles 
alone.'"  A.  I  think  they  would  come 
very  close  together. 

"Q^  Do  you  think  by  the  microscope 
it  would  be  possible  to  determine  the 
difference  between  the  dry  blood  of  a 
guinea  pig  and  a  human  being.'  A.  Not 
if  they  were  under  3^50  of  an  inch;  it 
depends  upon  the  size.  If  it  was  one 
jyVs"  °f  ^"  inch,  I  should  be  justified  in 
saying  it  was  indicative  of  the  blood  of 
a  guinea  pig. 

"Q^  Can  you  tell  anj'thing  about  the 
size  of  the  Corpuscles  .'     A.  Yes 

"Q;  Is  it  not  a  fact  that  the  size  of  the 
two  are  so  near  that  3'ou  cannot  de- 
termine ?  A.  If  you  take  ^j\j  as  a 
basis  you  can. 

"Q^  Do  you  cite  any  scientists  who 
tell  us  that  you  can  tell  the  difference.' 
A.  I  do  not  think  of  any. 

"Q^  Can  you  tell  us  of  any  scientist 
who  says  he  can  tell  the  difference  be- 
tween the  blood  of  a  guinea  pig  and  a 
human  being,  or  any  scientist  who  in- 
forms us  that  you  can  tell  the  difference 
between  the  blood  of  the  rabbit  or  the 
possum  and  that  of  a  human  being  .' 
A.  Not,  as  I  said  before,  where  they 
agree  in  size,  and  come  up  to  j-jVt' 

"Q^  Do  3'ou  not  know  as  a  fact  that 
they  did  .'  A.  Yes,  I  know  it  in  the 
average." 

Dr.  Reese  goes  to  the  extreme  length 
of  asserting  that  human  blood  can  be 
ascertained  with  the  same  precision  by 
an  expert  microscopist,  as  poison  can 
be  determined  by  the  toxicologist.  As 
Dr.  Reese  is  the  most  recent  expert 
writer  on  this  subject  (1889),  we  quote 
his  language  in  full.  "It  is  certainly  to 
be  regretted,  for  medico-legal  reasons, 
that  there  should  be  any  discrepancy  of 
opinion  among  experts  in  homicide 
cases  as  to  the  certainty  and  credibility 
of  the  testimony  derived  from  a  careful 
microscopic  examination  of  the  blood 
stains.  Some  high  authorities,  both 
American  and  European,  have  been 
slow  to  admit  the  validity  of  such  evi- 
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dence,  when  it  becomes  the  turning 
point  for  the  conviction  or  acquittal  of 
the  prisoner.  Of  course  there  is  a  most 
serious  responsibility  involved  in  both 
giving  and  receiving  such  testimony, 
where  all  may  depend  upon  the  accu- 
racy' of  the  microscopic  measurement 
of  a  minute  fractional  part  of  an  inch; 
but  after  due  consideration,  and  a  care- 
ful examination  of  the  results  of  the 
most  recent  observations  on  this  sub- 
ject, we  must  express  our  convictions 
of  the  entire  reliability  of  all  such  ex- 
pert testimony,  -with  the  froTiisos  above 
stated.  We  believe  microscopy'  to  be 
as  exact  a  science  as  chemistry,  and  we 
can  see  no  reason  why  the  well  equipped 
microscopic  expert,  who  has  performed 
probably  thousands  of  experiments,  in 
comparing  the  measurements  of  human 
blood  corpuscles  with  those  of  the 
lower  animals,  should  not  be  qualified 
to  give  before  a  court  and  jury,  as  dis- 
tinct and  positive  an  opinion  as  to  the 
presence  or  absence  of  human  blood,  in 
any  particular  suspected  stain,  as  would 
be  the  expert  toxicologist,  in  an  alleged 
poison  case,  to  give  his  positive  opinion 
or  belief  of  the  existence  of  some  sub- 
tle poison,  such  as  strychnine,  mor- 
phine, or  aconitine,  in  the  body  of  the 
deceased,  based  upon  his  own  chemical 
researches,  even  though  he  might  be 
confronted  with  the  possibility  of  hav- 
ing encountered  some  interfering 
ftomaine. 

"Several  objections  should  here  be 
noticed  and  answered.  Although  the 
average  size  of  the  human  blood  cor- 
puscle is  quite  uniform  in  the  same  in- 
dividual, and  at  all  ages,  and  in  all 
different  races  of  mankind,  yet  there 
are  often  seen  corpuscles  which  devi- 
ate from  the  average,  being  either 
somewhat  larger  or  smaller.  The  num- 
ber of  such  corpuscles  is,  however, 
small,  not  over  5  or  lo  per  cent.  The 
actual  variation,  according  to  Formad, 
ranges  between  ^jVy  arid  ^j^jTr  °f  '"^ 
inch.  Of  course,  the  correct  average 
can  only  be  obtained  by  the  most  care- 
ful and  repeated  measurements  on 
numerous  specimens. 

"Another  more  specious  objection  to 
the  reliability  of  microscopic  testimony 
is  the  admitted  fact  that  the  measure- 
ment of  the  corpuscles  of  the  few  lower 
animals  does'  approximate  closely  to 
that  of  the  man ;  and  consequently  that 
a  serious  error  might  result  in  con- 
founding them. 

"Here  the  onlj'  real  practical  difficulty 
is  narrowed    down    to  the  guinea  fig, 


and  possibly'  to  the  opossum.  Accord- 
ing to  Worraley  and  'Woodward,  the 
diameter  of  the  corpuscles  of  the  former 
animal^is  yjj-j-  inch,  while  Formad  gives 
it  at  -^^^  inch.  The  last  named  observer 
'examined  at  different  times  ten- 
guinea  pigs,  making  from  each  ten 
preparations,  and  measuring  100  cor- 
puscles from  each  animal.  The  mean 
of  ever3'  1000  corpuscles  was  -jju^  of  an 
inch.'  His  results  are  also  confirmed 
by  several  other  independent  examin- 
ers, and  also  by  the  late  Dr.  Richard- 
son. If  we  adopt  the  last  mentioned 
measurement,  there  ought  to  be  no- 
question  as  to  diagnosis,  even  in  the 
case  of  the  guinea  pig.  Gulliver  gives- 
this  diameter  still  smaller,  viz:  -j-jVj' 
For  the  opossum,  Wormley  gives  the 
diameter  of  -irrVT'  while  Gulliver  places 
it  at  33^7-  Formad  records  no  obser- 
vation on  this  last  named  animal." 

Dr.  Tidy,  however,  says,  "admitting 
the  value  of  Richardson's  (of  Pennsyl- 
vania) laborious  researches  on  the  size 
of  the  blood  corpuscles  of  different 
animals,  it  would,  in  our  judgment 'be 
exceedingly  unwise  to  hazard  an  opin- 
ion as  to  the  course  of  a  given  specimen 
of  blood  from  the  microscopic  meas- 
urement of  the  I  discs.  And  this  more 
especially,  considering  that  as  a  rule 
where  evidence  of  this  kind  is  needed, 
the  measurements  have  to  be  made 
after  treating  the  dried  corpusclesVith 
some  liquid  reagent."    i  Leg.  Med.  315. 

Dr.  Piper,  in  19  Am.  Law  Reg.  604. 
(N.  S.),  sums  up  the  whole  question  as. 
follows: 

"i.  Human  and  other'  mammalian 
blood,  the  corpuscles  of  which  are  cir- 
-cular,  can  be  distinguished  by  the  cri- 
terion of  form  from  that  of  all  other 
red  blooded  animals,  with  the  exception 
of  that  of  the  monotremata  (ornitho- 
rhynchus  and  ecliidna),  which  accord- 
ing to  Gulliver,  have  circular  corpus- 
cles, as  do  all  those  not  belonging  to 
the  mammalia,  with  the  exception 
noted  above. 

"2.  Human  blood  can  be  distinguished 
from  that  of  other  red  blooded  animals 
having  circular  corpuscles,  in  every 
case  of  individual  comparison,  where 
the  average  size  of  the  corpuscles  is 
greater  than  those  of  the  animal  with- 
which  it  is  compared,  or  where  the 
largest  corpuscles  are  larger  than  the 
largest  of  those  of  the  animal  with- 
which  they  are  being  compared. 

"3.  Human  blood  may  be  distinguished 
in  a  given  case  from  that  of  an  animal 
(the   dog  for   example),  in  which  the 
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average  of  the  corpuscles,  and  the  size 
of  a  single  corpuscle  in  individual 
cases,  are  equal  to  or  exceed  that  of  the 
average  of  human  blood. 

"4.  Under  the  same  conditions  of 
actual  individual  comparison,  the  blood 
of  two  individuals  of  the  same  species 
may  be  distinguished  from   each  other. 

"5.  Blood  may  be  distinguished  by  the 
opposite  conditions  of  disease  and 
health,  as  between  individuals  of  the 
same  species,  or  between  a  human 
being  and  a  lower  animal." 

Dr.  Formad  in  his  monograph  on 
Comparative  Studies  on  Mammalian 
Bloqd,  1888,  the  most  recent  work  ex- 
clusively devoted  to  the  subject  of 
blood  stains,  sums  up  the  argument  for 
the  positive  detection  of  human  blood, 
as  follows:  ' 

'■It  is  plain,  however,  that  the  great 
majority,  if  not  all,  of  the  recent  ob- 
serv'ers  in  the  domain  (certainly  all 
who  have  worked  with  improved  in- 
struments and  employed  lenses  of  high 
amplification  and  proper  methods  of 
micrometry),  are  in  favor  of  judicious 
discrimination  between  human  blood 
and  that  of  animals. 

"In  France,  a  committee  appointed 
by  the  Societe  de  Medecine  I^^gale, 
composed  of  Monsieurs  Maj'et,  Mialhe, 
Cornil  and  Lefort,  3ecided  that  the  ex- 
pert measuring  the  corpuscles  has  the 
right  to  affirm  whether  or  not  they  are 
human. 

"Other  French  medico-legal  exam- 
iners, such  as  Lacour  and  Masson,  who 
made  irlost  extensive  researches  upon 
blood  stains,  have  testified  as  follows: 
'  One  can  certify  that  corpuscles  found 
in  the  blood  under  examination  are  in 
all  points  identical  with  those  of  man 
or  of  the  guinea  pig,  if  they  measure 
more  than  jjy  millimetre." 

"The  Russian  medico-legal  experts 
often  testify  directly  that  certain  blood 
is  human  or  not  human.  Professor 
Rudnew,  of  St.  Petersburg,  told  me 
himself  that-  he  has  testified  in  the 
affirmative  in  regard  to  human  blood  in 
blood  stains.  Dr.  Malinan,  a  promi- 
nent expert  on  blood  in  criminal  cases, 
of  Tiflis,  Russia,  makes  the  following 
statement:  "If  we  find  corpuscles  in 
blood  stains,  the  diameter  of  which  is 
.0077  millimetres  or  more,  then  we  can 
conclude  that  it  is  in  all  probability 
human  blood,"  and  he  testified  in  court 
to  that  effect. 

Prof.  Carl  Schmidt,  of  Dorpat,  Rus- 
sia, was  also  quite  emphatic  in  declar- 
ing himself  that  certain  blood  is  human 


blood  if  the  corpuscles  correspond  to 
the  limits  of  certain  measurements. 

Dr.  Hans  Schmidt,  of  Erlangen, 
Germany,  who  made  a  most  excellent 
experimental  investigation  upon  the 
subject  of  blood  stains,  and  acquired  a 
great  reputation  as  an  expert  in  his 
line,  says  in  his  monograph:  "If  the 
question  is  asked  of  the  expert  whether 
a  certain  spot  is  due  to  the  blood  of 
man  or  of  a  certain  animal,  he  may 
answer  the  first  part  of  the  question  in 
the  affirmative  under  given  conditions, 
while  the  second  part  of  the  question 
he  cannot  unconditionally  answer." 

The  foremost  authority  on  the  dis- 
crimination of  blood  stains  in  this 
country  is  unquestionably  the  lately 
deceased  J.  G.  Richardson,  whose 
writings  on  the  subject  have  been  trans- 
lated in  all  the  languages  of  the  world, 
and  I  think  he  never  was  surpassed  by 
anyone  in  the  accuracy  and  reliability 
of  his  studies  in  the  micrometry  of  blood 
corpuscles.  He  concludes  one  of  his 
excellent  papers  as  follows: 

"We  are  now  able,  by  the  aid  of  high 
powers  of  the  microscope,  under  favor- 
able circumstances,  to  positively  dis- 
tinguish stains  produced  by  human 
blood  from  those  caused  by  the  blood 
of  any  of  the  animals  enumerated, 
(viz,  the  pig,  ox,  horse,  sheep,  goat  and 
cat),  and  this  even  after  the  lapse  of 
five  years  from  the  date  of  their  pri- 
mary' production." 

There  are  several  other  authorities 
who  express  themselves  very  positively 
about  the  mode  of  giving  testimony, 
the  summary  of  which  is  certainly  to 
the  effect  that  the  microscopical  expert 
has  the  right  to  express  himself  quite 
definitely  as  regards  the  probable  iden- 
tity of  blood.  There  is  no  living  expert 
htematologist  who  at  present  would 
fail  to  express  a  more  or  less  definite 
opinion  as  to  the  identity'  of  blood  if 
the  condition  of  the  specimen  renders 
it  possible;  and  further,  if  he  does  not 
wish  to  obscure  the  truth  for  either  the 
benefit  of  the  defence  or  that  of  the 
prosecution. 

The  exact  expression  to  be  used  by 
the  expert  in  testifying  to  the  existence 
of  human  blood  upon  a  certain  sub- 
stance under  examination  is  not  sub- 
jected to  written  laws  or  rules. 

If  the  testimony  is  as  customarily 
worded:  "The  blood  is  inconsistent 
with  human  blood,"  it  is  usually  quite 
satisfactory  to  the  prosecution,  and  is 
an  expression  sufficiently  guarded. 

If  the  question  rests   solely  between 
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human  blood  and  ox  blood,  for  instance, 
and  the  expert  is  asked :  "Which  is  it,  if 
it  is  one  of  the  two  ?"  then  he  can  surely 
answer  that  "the  blood  is  identical  with 
human  blood,"  or,  "is  human  blood,"  if 
he  found  that  the  average  diameter  of 
the  corpuscles  be  that  of  man,  and  not 
that  of  the  ox. 

I  do  not  think  that  the  expert  should 
be  required  to  qualify  his  statement,  re- 
garding human  blood,  that  the  blood 
might  be  also  that  of  a  guinea  pig  or 
muskrat,  or  beaver  or  capybara,  or  that 
of  any  animal  whose  corpuscles  ap- 
proach in  size  to  those  of  human  blood. 
The  commonwealth  need  not  consider 
such  a  question  at  all,  because  the  bur- 
den of  proof  rests  upon  the  defend- 
ant that  he  had  come  in  contact  with 
any  one  of  those  animals.  To  intro- 
duce such  questions  into  the  defence 
should  not  at  all  be  permitted,  unless 
there  is  some  foundation  for  it.  As  a 
rule,  however,  the  defendant  always 
accounts  for  any  blood  stains  upon  his 
person  or  apparel.  In  fact,  I  have  never 
met  with  one  instance  where  this 
was  not  the  case.  I  have  never  been 
asked  the  question  regarding  human 
blood  unqualifiedly,  but  in  all  cases  the 
question  to  decide  was  whether  the 
blood  stains  were  due  to  the  blood  of 
man,  or  that  of  a  certain  other  animal. 

It  is  perfectly  proper  to  say,  that 
"human  blood  cannot  be  told  from  the 
blood  of  all  other  animals."  But  from 
what  we  know  about  blood,  it  is  very 
improper  and  misleading  to  the  jury  to 
put  the  question  in  this  form,  and  to 
insist  upon  the  answer  to  such  a  ques- 
tion by  the  expert  to  the  conclusion  of 
any  further  explanation.  If,  however, 
the  question  h  put  to  the  expert,  "Can 
you  distinguish  human  blood  from  that 
of  all  domestic  animals.'"  the  answer 
should  be  given  in  the  affirmative,  pro- 
vided the  guinea  pig  is  not  considered 
as  a  domestic  animal.  I  do  not  think 
that  such  answers  are  improper,  es- 
peciallv  when  the  question  implies  fresh 
or  well  preserved  blood. 

Under  the  present  state  of  our  knowl- 
edge upon,  and  the  means  for,  blood  ex- 
amination, disputes  about  the  kind  or 
source  of  blood  should  not  occur,  pro- 
vided the  specimen  of  blood  under 
consideration  is  in  such  a  state  of  pres- 
ervation that  the  corpuscles  can  be 
measured  at  all.  If  the  blood  is  well 
preserved,  the  expert  can  determine  it 
easily;  if,  on  the  other  hand,  it  is  putre- 
fied, he  cannot. 

The  diagnosis,  of  course,   should  be 
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limited  to  the  identification  of  human 
blood,  and  the  exclusion  of  certain 
given  animals.  If,  for  instance,  a  cer- 
tain blood  is  not  from  the  ox  (which 
can  be  sworn  to),  then  it  is  also  not 
from  the  horse,  pig,  cat,  etc.,  which 
have  corpuscles  nearly  identical  with 
the  ox;  though  the  blood  may  be  de- 
rived from  the  sheep  or  goat,  which 
are  endowed  with  corpuscles  still 
smaller,  or  from  the  dog,  rabbit,  cat  or 
rat,  which  have  corpuscles  larger  than 
the  ox,  but  smaller  than  those  of  man. 

While  these  special  differences  are  of 
no  practical  importance,  because  for  the 
killing  of  a  cat  or  pig  no  one  will  be  tried 
for  murder,  it  is  of  great  importance  and 
quite  convenient  to  remember  that  all 
domestic  animals  have  corpuscles  de- 
cidedly smaller  than  man,  and  that 
under  similar  conditions  these  relations 
are  not  disturbed  by  the  drying  of  the 
blood  in  blood  stains. 

When  the  decision  as  to  the  source 
of  blood  in  a  crirtiinal  case  is  dependent 
upon,  or  may  be  influenced  by,  the  testi- 
mony of  the  medical  expert,  the  fol- 
lowing requirements  should  be  com- 
plied with  regarding  his  testimony: 

1.  It  must  be  proven  that  the  blood 
causing  the  stains  under  the  considera- 
tion presented  corpuscles  fit  for  meas- 
urement, ;■.  e.,  was  not  putrefied. 

2.  The  examiner  must  substantiate 
his  testimony  by  microscopical  slides 
prepared  from  the  blood  stains  in  ques- 
tion, and,  if  possible,  present  micro- 
photographs  of  the  same. 

3.  He  must  have  made  not  less  than 
five  hundred  measurements  of  the  cor- 
puscles, and,  if  required,  present  a  full 
statement  of  the  series  and  methods  of 
the  measurements  from  which  he  drew 
his  conclusions. 

4.  He  must  give  full  details  of  the 
methods  he  employed  in  the  preparation 
of  the  blood  stains  under  consideration, 
and  demonstrate  them  before  the  jury, 
if  required. 

All  disputes  as  to  the  reliability  of  the 
testimony  should   then  be  out  of  place. 

In  a  few  cases  the  opinion  must  be 
based  upon  a  smaller  number  of  meas- 
urements, and  yet  the  results  of  the  ex- 
aminations is,  to  say  the  least,  equally 
reliable  with  the  other  delicate  tests, 
such  as  the  various  chemical  tests  for 
poisons,  as,  for  example,  the  test  for 
arsenic  when  the  latter  is  present  in 
excessively  small  quantities.  It  is  cer- 
tainly equally  justifiable  to  convict  a 
man  on  the  determination  of  a  small 
number  of  corpuscles,  as   explained  in 
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(d')  Spectroscopic  Test. — When  blood  is  examined  by  means  of 
the  spectroscope  certain  dark  lines  are  found  in  the  spectrum 
which  are  always  in  the  same  position,  and  are  characteristic  of 
the  presence  of  blood.  When  haemoglobin  is  examined  by  the 
spectroscope  two  bands  are  seen  in  the  yellower  half  of  the  green 
space  of  the  spectrum,  the  lower  one  being  twice  as  broad  as  the 
upper ;  the  blue  end  is  darkened.  Venous  blood  shows  a  single 
broad  band  in  the  green  ;  the  blue  end  is  darkened.  After  a 
short  exposure  to  the  air,  venous  blood  gives  a  spectrum  with  the 
blue  end  darkened,  the  two  bands  of  the  haemoglobin  much  weak- 
ened, with  a  third  band  in  the  red.  The  spectrum  of  blood  after 
prolonged  exposure  to  air,  shows  the  blue  end  darkened,  and  two 
well  defined  bands  in  the  green. ^ 


the  text,  as  to  convict  him  on  the  pres- 
ence of  a  small  number  of  exceedingly 
microscopic  crj'stal  in  a  glass  tube, 
which  is  done  time  and  again.  Indeed 
the  micrometry  of  blood  is  less  liable  to 
error  than  any  chemical  test 

The  expert  should  maintain  the  fol- 
lowing precaution.  He  should  see  that 
the  blood  stained  articles  are  properly- 
identified;  he  should  receive  them  him- 
self and  not  relinquish  his  possession  of 
them  until  he  testifies  in  court.  He 
must  guard  against  accidental  stains, 
such  as  may  occur  from  a  careless 
packing  together  of  the  suspected  ar- 
ticles with  the  clothing  of  the  murdered 
person.  He  should  examine  them  at 
once,  and  if  a  delay  is  unavoidable, 
they  should  be  at  once  thoroughly  dried 
to  avoid  decomposition  of  the  blood. 

If  possible,  it  is  well  for  the  expert  to 
inspect  scene  of  murder  himself. 

Marshall  D.  Ewell  in  his  work  on 
Medical  Jurisprudence,  p.  243  (18S7), 
states  the  opposing  view  as  follows: 
"According  to  the  present  state  of  our 
knowledge  it  appears  to  be  settled  that 
the  blood  corpuscles  even  in  the  fresh 
state,  of  man,  dog,  rabbit,  guinea  pig, 
muskrat,  monkey,  elephant,  lion,  whale, 
seal,  otter,  kangaroo,  capj'bara,  wom- 
bat and  porpoise,  cannot  be  dis- 
tinguished from  each  other  by  micro- 
metric  measurement.  With  respect  to 
the  corpuscles  of  other  animals  present- 
ing a  greater  diiference  than  exists  be- 
tween the  corpuscles  of  the  above  men- 
tioned animals  and  those  of  man,  it 
seems  to  the  writer,  in  the  light  of  the 
investigations  above  recorded,  that  it 
would  be  extremely  perilous  to  under- 
take, by  mere  micrometric  measure- 
ments alone,  to  distinguish  the  blood 
of  man  from  that  of  another  animal.  It 
is  possible    that   further  investigation 


and  more  extended  knowledge  of  the 
relation  between  these  diiferent  corpus- 
cles, and  of  the  sources  of  error  in  mi- 
crometric measurements,  may  enable  a 
careful  observer  to  distinguish  human 
blood  corpuscles  from  thcfse  of  some 
other  mammals;  but  at  present  it  seems 
somewhat  presumptuous."/ 

1.  Mr.  Sorby,  in  Guy's  Hospital  Re- 
ports, 1869-70,  p.  274,  describes  the 
spectroscope  test  as  follows:  "In  ap- 
plying the  spectrum  test  to  the  detec- 
tion of  blood  stains,  the  method  of  ex- 
amination must  to  some  extent  depend 
on  the  amount  of  material  at  command. 
If  there  be  not  too  little,  a  small  por- 
tion of  the  stained  fabric  should  be 
soaked  in  a  few  drops  of  water  in  a 
watchglass,  the  liquid  squeezed  out,  al- 
lowed to  stand  a  short  time  in  the  glass, 
so  as  to  deposit  any  insoluble  matter, 
and  then  poured  into  one  of  the  small, 
deep  cells  used  in  examining  the  spec- 
trum. These  cells  should  be  made 
from  barometer  tubing,  having  the  in- 
ternal diameter  of  one-eighth  or  one- 
tenth  of  an  inch,  and  should  be  one-half 
or  three-quarters  of  an  inch  long;  one 
end  being  fastened  to  a  piece  of  plate- 
glass,  like  an  ordinary  cell  for  mount- 
ing objects  in  liquids.  If  the  stain  had 
been  recently  made,  the  spectrum  ot 
fresh  blood  would  then  be  seen,  the 
spectrum  of  oxidized  haemoglobin, 
which  has  two  well  defined  absorption 
bands  in  green.  If,  however,  the  blood 
had  been  exposed  for  sometime  to  the 
action  of  the  air  these  bands  would  be 
fainter,  and  another  would  be  seen  in 
the  red,  the  spectrum  of  methsemo- 
globin.  The  relative  distinctness  of 
this  shows  the  amount  of  change,  and 
in  some  indication  of  the  age  of  the 
stain;  but. in  forming  any  such  conclu- 
sions, it  is  necessary  to  know  the  cir- 
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Vm.  Poisoning — 1.  Definition  of  a  Poison. — A  poison  is  a  sub- 
stance whicli  when  introduced  into  the  human  body  causes  disease 
or  death,  but  the  substance  must  be  one  which  produces  certain 
ordinary  results,  and  not  one  which  affects  an  individual  through 
an  idiosyncrasy  which  renders  him  peculiarly  susceptible  to  its 
influence ;  and  further,  the  substance  must  not  act  mechanically.^ 


cumstances  of  the  case,  since  the  sul- 
phurous acid  met  with  in  towns  or  in 
rooms  where  gas  is  burned,  produces 
more  change  in  a  day  than  pure  air  does 
in  a  week.  If,  however,  little  or  no  change 
had  occurred  in  a  town,  it  would  be  good 
evidence  of  the  stain  having  been  re- 
cently made.  In  order  to  make  the  detec- 
tion of  blood  still  more  certain,  it  is  well 
to  observe  the  effects  of  reagents  and  ex- 
amine other  spectra.  A  piece  of  citric 
acid  about  one  fifteenth  of  an  inch  in 
diameter  should  therefore  be  dissolved 
in  the  liquid  in  the  cell,  vf  hen  it  will  be 
seen  that  -the  absorption  bands  of  the 
fresh  blood  gradually  disappear,  and 
are  not  restored  by  the  subsequent  ad- 
dition of  excess  of  ammonia.  This  is  a 
most  important  fact,  since  it  shows  that 
the  acid  produces  permanent  change, 
which  is  not  the  case  in  nearly  all  other 
red  coloring  matters.  To  remove  all 
doubt  about  the  presence  of  blood  a 
very  small  piece  of  sulphate  of  protoxide 
of  iron,  not  above  i-iooth  of  an  inch  in 
diameter,  should  be  added  to  the  cell, 
care  being  taken  to  insure  the  presence 
of  excess  of  ammonia,  and  to  avoid,  as 
much  as  possible,  oxidization  by  the 
exposure  to  the  air.  It  is  well,  there- 
fore, not  to  stir  up  the  liquid,  but,  hav- 
ing previously  rather  more  than  filled 
the  cell,  to  cover  it  with  a  small  piece 
of  glass,  and,  after  removing  excess  of 
liquid  by  blotting  paper,  to  fasten  down 
the  glass  by  putting  around  it  a  little 
gold  size.  If  enough  citric  acid,  and 
not  too  much  sulphate  of  iron,  have  been 
added,  the  protoxide  of  iron  may  be 
made  to  dissolve  by  turning  the  cell  up- 
side and  downside  over  and  over  again; 
or  by  keeping  it  for  a  time  upside  down 
if  the  oxide  had  adhered  to  the  bottom. 
By  this  means  the  hsematin  is  slowly 
deoxidized,  and  the  well  marked  ab- 
sorption band  of  deoxidized  hsematin 
gradually  makes  its  appearance  in  the 
greeri,  with  a  second  fainter  band 
nearer  the  blue  end.  If  the  solution  be 
at  all  turbid,  the  cell  should  be  kept 
horizontal  for  a  time,  so  that  the  in- 
soluble matter  may  be  deposited  on  the 
side.  The  production  of  such  a  re- 
markable   and  characteristic   spectrum 


by  the  addition  of  sulphate  of  iron,  as 
far  as  I  am  aware,  only  occurs  in  the 
case  of  blood,  and  therefore  affords 
very  conclusive  evidence  of  the  presence 
of  that  substance.  With  proper  care 
these  various  results  may  be  seen  to 
perfection,  with  about  i-iooth  grain  of 
blood,  but  I  need  scarcely  say  that  be- 
fore anyone  attempts  to  applj'  the  test 
in  any  important  case,  he  should  try  the 
experiments  with  a  little  undoubted 
blood  so  that  he  may  be  made  familiar 
with  the  various  spectra,  and  quite  cer- 
tain that  he  understands  all  the  requisite 
manipulations.  In  all  cases  the  spectra 
of  a  suspected  stain  should  be  com- 
pared side  by  side  with  those  of  blood, 
in  order  to  see  that  there  is  a  perfect 
agreement;  and,  of  course,  in  all  these 
experiinents  the  solution  must  be  di- 
luted to  such  an  extent  as  to  show  the 
spectra  in  a  proper  manner. 

"In  conclusion,  I  must  say,  that  in  ex- 
amining some  thousands  of  spectra,  I 
have  been  led  more  and  more  firmly  to 
believe  that  with  anything  like  reason- 
able care  there  is  no  difficulty  in 
obtaining  satisfactory  proof  of  the 
presence  or  absence  of  blood.  I  do  not 
at  present  see  any  probability  of  decid- 
ing by  the  spectra  from  what  kind  of 
animal  it  came;  but  of  course  the  mere 
fact  of  its  presence  or  absence  may  be 
of  great  importance  in  connection  with 
other  evidence." 

1.  Definition  of  a  Poison. — A  poison 
has  also  been  defined  as  a  substance  hav- 
ing an  inherent  deleterious  property 
which  renders  it,  when  taken  into  the 
system,  capable  of  destroying  life. 
Wharton  &  Stille  Med.  Jur.,  §  4981 

"A  poison  is  a  substance  which,  when 
introduced  into  the  body  by  swallowing, 
or  by  any  other  method  occasions  disease 
or  death;  and  this  is  an  ordinary  result, 
in  a  state  of  health,  and  not  by  a  me- 
chanical action.  It  must  be  as  an  ordi- 
nary result  A  substance,  for  example, 
which  affects  one  person  injuriously, 
through  idiosyncrasy,  is  not  to  be  called 
a  poison.  Again,  it  must  be  in  the 
healthy  system;  m<tny  diseases  render 
the  system  extremely  susceptible  to  im- 
pressions by  external  agents;  b.  g.,  in 
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2.  What  Is  a  Poison,  a  ftuestion  for  the  Jury. — The  question 
whether  a  particular  substance  is  a  poison  or  not  is  a  question  of 
fact  to  be  determined  by  a  jury.^ 

3.  Division  of  Poison. — Poisons  may  be  divided  into  two  classes, 
(a)  irritants,  and  (b)  neurotics. 

4.  Irritant  Poisons.  — Irritant  poisons  include  such  poisons  as  pro- 
duce an  irritant  action  upon  the  mucous  coat  of  the  alimentary 
canal ;  the  effect  being  an  acrid,  burning  taste  on  swallowing  ; 
nausea,  vomiting,  purging  pain  in  the  abdomen  ;  cramps  in  the 
stomach  and  other  oarts  of  the  body ;  the  matters  vomited  and 
purged  being  at  times  mixed  with  blood.  The  post  mortem 
lesions  are  more  or  less  inflammation  of  the  gastro-intestinal 
mucous  membrane ;  somestimes  ulceration,  perforation  and  gan- 
grene. » 

5.  Neurotic  Poisons. — Neurotic  poisons  are  so  named  on  account 
of  their  specific  action  on  the  great  nervous  centres,  the  brain  and 
spinal  marrow.  The  symptoms  are  altogether  distinct  from  those 
of  the  former  class,  being  directed  especially  to  the  brain  and 
spinal  cord.  These  are  drowsiness,  giddiness,  headache,  delirium, 
stupor,  coma,  and  sometimes  convulsions  and  paralysis. 

6.  Murder. — Ordinarily,  homicide  by  poison  is  murder  in  the 
first  degree  ;  but  where  the  jury  is  given  by  statute  the  power  to 


gastritis,  the  blandest  substance,  even 
water,  may  excite  vomiting.  Again, 
the  substance  must  not  act  mechan- 
ically: thus,  powdered  gla-ss,  fragments 
of  iron  etc.,  may  produce  death  when 
swallowed,  vet  these  cannot  be  regarded 
as  poisons."     Reese,  Med.  Jur.  490. 

Lead  Works  as  a  Nuisance. —  Where 
there  is  evidence  from  which  the  jury 
might  find  that  an  injury  from  lead 
poisoning  was  suffered  by  a  single  indi- 
vidual and  because  .of  an  exceptional  sus- 
ceptibility to  such  influence,  while  the 
traces  of  noxious  emission  were  so 
slight  as  not  to  affect  others,  such  injury 
would  not  be  sufficient  to  sustain  an 
averment  that  the  lead  works  was  a 
common  or  public  nuisance.  Price  v. 
Grantz,  iiS  Pa.  St.  402. 

1.  In  the  preferred  Mutual  Accident 
Association  v.  Beidelman,  i  Pa.  Su- 
preme Court  Cases  481  (1889),  a  policy 
of  an  accident  insurance  company  pro- 
vided that  the  insurance  should  not  ex- 
tend to  an  injury  caused  by  "poison  in 
any  form  or  manner."  On  a  suit  on 
the  policy,  it  appeared  that  the  holder 
was  stung  or  bitten  on  his  foot  by  some 
venomous  insect.  The  trial  judge  in  a 
charge  subsequentlv  sustained  by  the 
supreme  court  said:  "Now,  what  is 
meant  by  the  term  poison  in  this  policy.' 
I  cannot  guide  you  better  in   passing 


upon  the  question  than  by  referring  3'ou 
to  the  definitions  of  prfison  in  Webster's 
Dictionary.  The  first  is:  'Anv  sub- 
stance which,  when  introduced  into  the 
animal  organism,  is  capable  of  produc- 
ing a  morbid,  noxious  or  deadly  efliect 
upon  it.'  Second:  Anything  infectious 
or  malignant  as  the  poison  of  pestilen- 
tial diseases.'  In  a  note  of  this  defini- 
tion, Mr.  Webster  says:  'It  usually 
denotes  something  received  into  the 
system  by  the  mouth,  breath,  etc. 
Venom  is  something  applied  externally, 
or  discharged  from  animals;  as,  hy  the 
bite  or  sting  of  serpents,  scorpions,  etc' 
If  the  condition  in  the  policy  had  been 
that  the  company  would  not  indemnify 
against  accidental  injury  received  from 
venom,  then  the  contention  on  the  part 
of  the  defendant  would  be  a  sound  and 
unanswerable  one;  but  the  condition  in 
the  policy  is  that  it  shall  not  be  acci- 
dental injury  resulting  from  poison.  I 
have  been  asked  by  the  learned  counsel 
for  the  defendant,  to  say  to  you  that 
there  can  be  no  recovery,  because  the 
evidence  shows  this  injury  resulted 
from  poison.  I  cannot  so  instruct  3'ou, 
but  leave  it  for  you  to  say,  whether  or 
not  the  injury  resulted  from  poison  in 
the  sense  in  which  the  term  poison  is 
used  in  this  certificate  of  member- 
ship. 
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determine  the  degree,  they  may  return  a  verdict  of  murder  in  the 
second  degree.  •• 


1.  Degree    of    Homicide. — One     who 

kills  another  by  administering  poison 
with  intent  only  to  stupefy  him,  so  that 
he  may  unlawfully  obtain  possession  of 
his  property,  is  guiltj'  of  murder  in  the 
first  degree.  State  v.  Wagner,  78  Mo. 
644;  47  Am.  Rep.  131. 

Murder  by  poisoning  is  murder  in  the 
first  degree  and  a  jury  should  be  so 
charged  where  the  information  does 
not  state  the  degree  or  the  mode  of 
commission.  People  v.  Hall,  48  Mich. 
482. 

Malice. — -A  killing  by  poison  implies 
malice.  People  v.  Sellick,  i  Wh.  Cr. 
Cas.  (N.  Y.)  369;  Lang  v.  State,  84 
Ala.  i;  People  v.  Sauchez,  24  Cal.  17; 
State  V.  Wells,  6i  Iowa  629;  Smith  v. 
State,  I  Kan.  365;  State  ik  Wagner,  78 
Mo.  644;  State  f .  Pike,  49  N.  H.  399; 
State  V.  Leak,  Phill.  (N.  Car.)  L.  450; 
Bratton  v.  State,  10  Humph.  (Tenn.) 
103;  Tooney  v.  State,  5  Tex.  App.  163. 

In  Lane  v.  Com.,  59  Pa.  St. 
371,  on  an  indictment  for  murder  by 
poison,  the  court  below  charged,  "the 
life  or  death  of  this  man  is  in  your 
hands;  there  is  no  middle  course;  he 
must  be  convicted  of  murder  in  the 
first  degree,  or  acquitted  of  everything. 
If  your  verdict  is  guilty  of  murder,  you 
must  state  of  the  first  degree.  If  not 
guilty,  you  say  so,  and  no  more."  The 
jur}'  returned  a  verdict  of  guilty  of 
murder  in  the  first  degree!.  On  writ  of 
error  to  the  supreme  court  the  judg- 
ment was  reversed,  the  court  saying, 
"but  it  is  argued  that  where  the  facts 
bring  the  case  within  either  of  the 
modes  of  killing  declared  murder  in 
the  first  degree,  it  being  the  duty  of  the 
jury  to  find  a  verdict  in  accordance 
therewith,  a  peremptory  direction  to 
find  that  degree  is  proper  and  right. 
To  admit  this  would  be  to  determine 
that  this  portion  of  the  verdict  is  mat- 
ter of  form,  and  to  substitute  a  court  to 
do  that  which  the  law  says  the  jury  shall, 
under  their  oaths,  do.  They  h&ve  un- 
doubtedly the  power  to  fix  a  lower  de- 
gree to  the  crime  than  the  statute  pro- 
vides. I  say  they  have  the  power,  for 
the  act  gives  it  to  them,  and  no  court 
can  refuse  their  verdict  if  they  do  so, 
or  set  it  aside,  unless  at  the  instance  of 
the  defendant.  We  need  not  speculate 
about  why  it  was  so  provided.  It  is 
sufficient  that  it  is  so  written,  and  we 
cannot   change,  alter  or  depart  from  it. 


In  Rhodes  v.  Com.,  12  Wright  (Pa.) 
396,  this  was  a  subject  of  thought  and 
comment. 

"Woodward,  C.  J.,  said,  in  the  opin- 
ion of  the  court:  'No  doubt  cases  of 
murder  in  the  first  degree  have  been 
found  in  the  second,  but  this  must  have 
been  anticipated  when  the  statute  was 
framed,  and  has  certainly  been  allowed 
under  its  operation;  and  yet  it  has  re- 
mained on  the  statute  book  since  1794, 
unaltered  in  this  regard.  Possibly  the 
very  distincjion  of  this  degree  was  in- 
vented to  relieve  such  jurymen's  con- 
sciences as  should  be  found  more  ten- 
der on  the  subject  of  capital  punish- 
ment, than  on  their  proper  duties  under 
the  evidence.  Many  men  have  been 
convicted  of  murder  in  the  second  de- 
gree who,  really  guilty  of  the  higher 
crime,  would  have  escaped  punishment 
altogether  except  for  tlie  distinction  in 
degrees  so  carefuUj'  committed  to 
juries  by  the  statute.'  "  See  also  State 
V.  Dowd,  ig  Conn.  388;  Dresback  v. 
State,  38  Ohio  St."  365;  Ex  farte 
Rhodes,  2  Ash.  (Pa.)  227;  Com.  v. 
Jones.  I  Leigh  (Va.)  610;  Bechtelhei- 
mer  v.  State,  54  Ind.  128;  State  v. 
Well,  61  Iowa  629,  633. 

At  the  trial  of  an  information  charg- 
ing defendant  with  murdering  his  sis- 
ter, by  the  administration  of  poison, 
the  court  charged  the  jury  that,  to  con- 
vict defendant,  it  must  be  shown  that 
he  purposely  took  the  life  of  the  de- 
ceased by  administering  poison  to  her. 
Held^  that  it  was  needless  for  the  court 
to  state  that  malice,  premeditation  and 
deliberation  were  prerequisities  to  a 
conviction,  as  the  nature  of  the  crime 
presupposed  these  elements.  State  v. 
Baldwin,  36  Kan.  i. 

An  indictment,  on  the  Pub.  Stat.,  ch. 
202,  ij  32,  of  Massachusetts,  alleging  that 
the  defendant  feloniously,  wilfully,  and 
maliciously  mingled  two  ounces  of 
poison,  to  wit,  white  arsenic,  with  cer- 
tain food,  with  intent  that  same  should 
be  cooked  by  C,  with  the  intent  to  in- 
jure and  kill  said  C,  is  sufficient  without 
further  alleging  that  the  defendant 
knew  that  the  arsenic  was  a  poison. 
Com.  V.  Hobbs,  140  Mass.  443. 

Evidence  of  murder  by  poisoning  is 
admissible  under  a  charge  of  murder. 
There  is  nothing  in  the  constitution  or 
in  the  statutes  of  Lousiana  which  ren- 
ders it    necessary  to  state  in  an  indict- 
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7.  Manslaughter. — Whoever  negligently  exposes  poison  in  such 
a  manner  that  as  an  ordinary  consequence  it  produces  the  death 
of  a  human  being  is  guilty  of  manslaughter.  "^ 

8.  Assault. — Administering  poison  with  an  intent  to  injure  is  an 
assault.** 


ment  for  murder  the  means  b}'  which 
the  murder  was  committed.  State  v. 
Hartley,  34  La.  An.  147. 

An  indictment  charging  an  attempt 
to  poison  another  is  not  sufficient,  un- 
less it  states  that  the  drug  alleged  to 
have  been  administered  was  a  deadly 
poison  or  such  as  was  calculated  to 
destroy  human  life.  Shackleford  v. 
State,  79  Ala.  26. 

It  is  not  an  administering  of  poison 
unless  the  poison  is  taken  into  the 
stomach.  Therefore  where  A  was  in- 
dicted for  administering  poison  to  a 
woman,  with  intent  to  murder  her;  and 
the  proof  was  that  he  gave  her  a  bit  of 
a  cake  which  contained  arsenic  and  sul- 
phate of  copper,  which  she  put  into 
her  mouth,  but  which  she  spit  out 
again  without  having  swallowed  any 
part  of  4t.  Held^  that  it  was  not  suffi- 
cient to  convict.  Rex  v.  Caldman, 
Car,  C.  L.  237;  I  M.  C.  C.  114. 

A  servant  put  poison  into  a  coifee- 
pot  which  contained  coffee,  and  when 
her  mistress  came  down  to  breakfabt, 
the  servant  told  the  mistress  that  she 
had  the  coffeepot  there  for  her  (the  mis- 
tress) breakfast,  and  the  mistress  drank 
the  poisoned  coffee.  Held,  that  this 
was  causing  the  poison  to  be  taken, 
within  9  Geo.  IV,  ch.  31,  §  11;  Rex  v. 
Harley,  4  C.  &  P.  369  (Parke). 

If  A  sent  poison  intending  it  for  B, 
and  it  came  into  the  possession  of  C, 
who  took  it,  A  might  be  indicted  on  9 
Geo.  IV,  ch.  31,  §  II,  for  administering 
it  to  C.  Rev.  V.  Lewis,  6  C.  &  P.  161 
(Gurney). 

The  delivery  of  poison  to  an  agent 
with  direction  to  him  to  cause  it  to  be 
administered  to  another,  under  such 
circumstances,  that,  if  administered  the 
agent  would  be  the  sole  principal  felon, 
was  not  an  attempt  to  administer 
poison' within  the  7  Will.  IV  &  i  Vict., 
ch.  85,  §  3;  Reg.  V.  William,  i  C.  &  K. 
589;  I  Den.  C.  C.  39.  See  also  Stabler 
V.  Com.,  95  Pa.  St.  318. 

Administering  unbroken  coculus  in- 
dicus  berries  to  an  infant  was  adminis- 
tering poison  within  7  Will,  IV  and  i 
Vict.,  ch.  85,  ^  2,  although  it  was  proved 
that  the  berries  were  not  poisonous 
till  the  exterior  or  pod  was  broken,  and 


that  by  reason  of  the  weakness  of  the 
infant's  digestive  organs,  the  berries 
were  innocuous.  Reg.  v.  Culdery,  i 
Den.  C.  C.  515;  aC.  &K.  907;  T.  & 
M.  219;  14  Jur.  71;  19  L.  J.  M.  C.  119; 
4  Cox,  C.  C.  84. 

A  person  who  at  the  same  time  ad- 
ministers a  poison  and  its  antidote 
does  not  administer  poison.  Reg.  v. 
Culder)',  I  Den.  C.  C.  515. 

Putting  poison  in  a  place  where  it  is 
likely  to  be  found  and  taken,  if  done 
with  an  intent  to  murder,  was  an  at- 
tempt to  administer  poison  within  7 
Will.  IV;  Reg.  v.  Dale,  6  Cox  C.  C.  14 
(Wightman). 

An  indictment  for  causing  poison  to 
be  taken  by  A,  with  intent  to  murder 
A,  is  not  sustained  hy  evidence  show- 
ing that  the  poison,  although  taken  by 
A,  was  intended  for  another  person. 
Reg.  f.  Ryan,  2  M.&Rob.  213  (Parke). 

On  the  trial  of  a  physician  for  mur- 
dering his  wife  by  arsenic,  evidence  that 
his  wife's  mother  had  died  a  few  daj'S 
before  from  arsenic  administered  by 
him  while  prescribing  for  her,  which 
arsenic  resembled  that  found  in  the 
wife's  stomach,  was  held  admissible 
when  offered  to  show  that  both  wife 
and  mother  were  poisoned  in  pursuance 
of  a  design  to  get  possession  of  their 
property,  and  to  rebut  the  theory  that 
the  death  of  the  wife  was  the  result  of 
accident,  suicide  or  the  negligent  ad- 
ministering of  the  arsenic.  The  fact 
that  deceased  took  arsenic  medicinally 
ten  years  before  her  death  was  not 
held  admissible  unless  accompanied  by 
evidence  that  she  took  it  shortly  before 
her  death.  Goersen  v.  Com.,  106  Pa. 
St.  477. 

1.  R.  V.  Chamberlain,  10  Cox  C.  C. 
486;  R.  V.  Michael,  9  C.  &  P.  356. 

2.  In  Com.  V.  Stratton,  114  Mass. 
303,  it  appeared  that  the  defendant,  in 
company'  with  another  young  man, 
called  upon  two  young  women,  and 
during  the  call  offered  them  some 
figs,  which  they  ate,  they  having  no 
reason  to  suppose  that  the  figs  con- 
tained an3-  foreign  substance;  that  a  few 
hours  after  both  young  women  were 
taken  sick  and  suffered  pain  for  some 
hours;  that  the  defendant  and  his  com- 
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9.  Evidence  of  Poisoning — [a)  Symptoms. — Sudden  illness  in  a 
perfectly  healthy  person  soon  after  taking  food  or  drink  suggests 
a  suspicion  of  poison,  which  is  much  strengthened  if  several  per- 
sons who  had  partaken  of  the  same  food  or  drink  are  affected  in 
the  same  way.  The  ordinary  physical  symptoms  of  irritant  and 
neurotic  poisons  are  stated  in  a  previous  paragraph. 

ip)  Post  Mortem  Examination. — A  post  mortem  examination  will 
often  furnish  evidence  of  the  traces  of  poison  in  the  stomach  or 
viscera.^ 


panion  had  put  into  the  figs  something 
they  had  procured  bj  the  name  of  "love 
powders,"  which  was  represented  by  the 
person  of  whom  they  got  it  to  be  per- 
fectly harmless.  There  was  evidence 
that  one  of  the  ingredients  of  these 
powders  was  cantharides,  and  that  this 
would  tend  to  produce  sickness  like' that 
which  the  young  women  suffered.  The 
court  instructed  the  jury  that  if  it  was 
■shown  beyond  a  reasonable  doubt  "that 
the  defendant  delivered  to  the  wo- 
-men  a  harmless  article  of  food,  as  figs, 
to  be  eated  by  them,  he  well  knowing 
that  a  foreign  substance  or  drug  was 
•contained  therein,  and  concealing  the 
fact,  of  which  he  knew  the  women  to 
te  ignorant,  that  such  foreign  sub- 
stance or  drug  was  contained  therein, 
and  the  women  eating  thereof,  by  the 
invitation  of  the  defendant,  were  in- 
jured in  health  by  the  deleterious  char- 
acter of  the  foreign  substance  or  drug 
therein  contained,  the  defendant  should 
te  found  guilty  of  an  assault  upon 
them,  and  this,  although  he  did  not 
know  the  foreign  substance  or  drug  was 
deleterious  to  health,  had  been  assured 
that  it  was  not,  and  intended  only  to 
try  its  effect  upon  them,  it  having  been 
procured  bj'  him  under  the  name  of  a 
"love  powder,"  and  he  being  ignorant 
of  its  qualities  or  of  the  eSecifs  to  be 
expected  from  it.  The  jury  found  the 
defendant  guilty  of  assault,  and  on  ap- 
peal the  supreme  court  sustained  the 
verdict,  citing  Regina  v.  Button,  8  C. 
&  P.  660. 

1.  "The  evidence  furnished  by  the 
post-mortem,  like  those  derived  from 
the  symptoms,  can  never  be  absolutely 
conclusive,  but  only  strongly  sugges- 
tive; and  for  a  similar  reason,  viz,  be- 
cause many  diseases  exhibit  precisely 
the  same  post  mortem  lesions.  Some- 
times the  external  inspection  of  the 
body  may  throw  some  light  on  the 
■case,  as  when  certain  stains  of  mineral 
acids  are  discovered  about  the  mouth, 
cheeks,   tongue  and  fauces,  and  also  on 


the  dress  of  the  person.  Occasionally, 
the  odor  of  prussic  acid, -opium,  alcho- 
hol,  nicotine  and  phosphorus  may  be 
perceived  on  the  corpus.  On  opening 
the  body  the  odor  of  the  above  sub- 
stances, if  present,  is  usually  more  de- 
cided; and  in  phosphorus  poisoning  the 
white  fumes,  which  are  luminous  in  the 
dark,  as  well  as  the  alliaceous  odor,  are 
often  very  perceptible.  Again,  the  rem- 
nants of  certain  poisons  may  be,  at  times, 
discovered  in  the  stomach  and  bowels, 
such  as  tharides,  Scheele's  green,  nux 
vomica,  arsenious  acids  and  orpiment; 
also  vegetable  leaves  and  fibers,  which 
latter  may  be  recognized  by  their 
botanical  features.  The  aid  of  the  mi- 
croscope may  also  here  be  required. 
As  regards  the  true  pathological  le- 
sions resulting  from  poisoning,  it  may 
be  remarked  that,  as  a  rule,  the  irritant 
poison  leaves  behind  them  decided 
marks  of  congestion  and  inflammation 
of  the  mucous  membrane  of  the  stom- 
ach and  bowels,  together,  at  times,  with 
ulceration,  perforation  and  gangrene; 
while  the  neurotic  leave  their  impress 
upon  the  brain  and  spinal  cord,  in  the 
form  of  congestion,  inflammation  and 
efli'usion  of  these  organs,  and  sometimes 
congestion  of  the  lungs.  The  negative 
evidence,  in  the  absence  of  all  marks  of 
irritation  of  the  stomach  and  bowels, 
against  irritant  poisoning,  although 
strong,  is  not  positive,  because  in  excep- 
tional cases,  death  from  these  powerful 
irritants  may  occur,  without  leaving  be- 
hind any  pathological  lesion.  Among 
the  most  common  of  the  post  mortem 
signs  produced  by  irritant  poisons  is 
redness;  this,  however,  is  a  constant 
symptom  attendant  on  many  disorders; 
and  according  to  Dr.  Yellowly,  it  often 
occurs  simply  as  a  post  mortem  change. 
The  examiner  should  hence  beware  of 
attaching  too  mvich  importance  to  this 
sign  exclusively.  Ulceration  is  occa- 
sionally the  result  of  irritant  poisoning. 
The  author  has  seen  it  twice  in  acute 
arsenical    poisoning.     It    is,    however, 
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{c)  Chemical  Analysis. — The  actual  discovery  of  poison  by- 
means  of  chemical  analysis  affords  the  best  and  most  satisfactory 
proof  of  the  fact  of  poisoning.  The  chemical  detection  of  the 
poison,  however,  is  not  actually  necessary  to  secure  a  conviction, 
for  there  are  some  poisons  for  which  there  is  known  no  test,  and 
in  some  cases  a  chemical  examination  is  prevented  by  circum- 
stances. Dr.  Reese  has  established  the  possibility  of  a  post 
mortem  absorption  of  poison  into  the  viscera.  This,  of  course, 
leads  to  the  necessity  of  determining  in  every  toxicological  inves- 
tigation whether  the  poison  was  introduced  into  the  body  before 
or  after  death. ^ 


much  more  frequently  the  consequence 
of  disease;  and  as  this  latter  is  apt  to  be 
insidious,  and  generally  unsuspected 
until  a  sudden  fatal  termination,  it 
might  readily  be  mistaken  for  a  case  of 
poisoning.  Softening  of  the  mucous 
lining  of  the  stomach  and  bowels  may 
result  from  both  poisoning  and  disease; 
it  cannot,  therefore,  be  accepted  as  a 
proof  of  the  former.  Perforation  may 
occur  from  the  action  of  the  corrosive, 
as  the  mineral  acids  and  alkalies,  and 
also  from  disease;  but,  in  the  latter  case, 
the  aperture  is  small,  while  in  the  for- 
mer it  is  large  and  ragged,  and  its  edges 
are  soft  and  friable;  moreover,  the  poi- 
son escapes  in  the  abdomen,  and  can 
there  readily  be  detected."  Reese  Med. 
Jur. 

1.  "Cases  of  post  mortem  imbibition 
of  poisons  are  extremely  rare;  indeed, 
many  authors  deny  their  existence,  but 
there  is  good  reason  to  believe  that  they 
have  occurred,  and  that  they  may  be 
repeated.  The  author  is  familiar  with 
the  facts  of  one  such  case,  the  particu- 
lars of  which  were  communicated  to 
him;  and  in  order  to  establish  the  possi- 
bility of  its  occurrence,  together  with 
the  circumstances  most  favorable  for 
its  production,  he  had  a  series  of  ex- 
periments made,  under  his  supervision, 
by  Dr.  Geo.  McCraken,  of  the  Uni- 
versity' of  Pennsylvania,  on  the  bodies 
of  dogs  and  cats,  with  solutions  of  ar- 
senious  acid,  corrosive  sublimate  and 
tartar  emetic,  confining  his  experiments, 
for  the  time,  to  mineral  poisons.  These  , 
solutions  were  severally  injected  into 
the  stomachs  of  the  animals,  and  their 
bodies  were  buried  for  periods,  respec- 
tively, of  three,  five,  six  and  seven 
weeks,  when  they  were  disinterred, 
opened,  and  the  diflerent  viscera  sub- 
jected to  chemical  analysis,  with  the  fol- 
lowing result  after  three  weeks'  burial, 
in  the  case  of  all  the  poisonous   solu- 


tions, the  characteristic  colored  spots  of 
the  respective  sulphides  were  seen  on 
the  spleen,  under  surface  of  the  liver, 
and  that  portion  of  the  peritoneum 
posterior  to  the  stomach,  yellow  in  the- 
case  of  arsenic,  red  in  the  case  of  anti- 
mony and  black  in  the  case  of  mercury. 
Each  of  the  metals  was  likewise  dis- 
covered by  chemical  analj'sis  in  the 
liver,  spleen  and  left  kidne3';  the  great- 
est amount  being  found  in  the  spleen; 
next  in  the  portion  of  the  liver  joining 
the  stomach;  then  in  the  left  liidney; 
and  next  in  the  portion  of  the  liver  far- 
thest from  the  stomach;  and  none  in- 
the  right  kidney.  After  six  and  seven 
weeks'  interment  the  colored  sulphide 
deposits  were  much  more  decided,  being 
noticed  on  the  upper  as  well  as  on  the 
lower  surface  of  the  liver,  together  with 
the  spleen,  intestines,  omentum  and 
both  kidneys;  and,  in  the  case  of  ar- 
senic, even  extending  as  low  down  as- 
the  fundus  of  the  bladder.  Bj'  chemical 
analysis,  also,  the  poisons  were  detect- 
ed in  all  the  above  mentioned  organs. 
The  inference  from  the  above  facts 
would  naturally  lead  to  the  necessity  of 
including  the  idea  of  the  post  mortem 
introduction  of  the  poison,  in  every 
toxicological  investigation  connected 
with  the  trial  for  murder  by  poisoning. 
It  is  evident  that,  given  a  sufficient  mo- 
tive for  the  deed,  it  would  not  be  a  very 
difficult  matter  secretly  to  introduce  a 
poisonous  liquid  into  the  stomach  of  a- 
dead  person,  and  after  the  lapse  of  a  few 
weeks  or  months,  to  circulate  the 
rumor  of  the  death  having  been  pro- 
duced by  poison.  This  would  probably 
lead  to  the  disinterment  of  the  body, 
and  the  chemical  examination  would, 
reveal  the  existence  of  the  poison  not 
only  in  the  stomach,  but  also  in  the 
liver  and  other  viscera.  The  conclu- 
sion, then,  would  naturally  be  that  the. 
individual   had   died   from   poison,   be- 
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■cause  it  had  been  discovered  in  tiie  or- 
gans; and  this  alleged  discoverj' might 
lead  to  the  conviction  of  the  innocent 
person.  Or  the  case  may.  present  (as 
has  actually  occurred)  where  there  was 
a  strong  suspicion  of  death  from  arseni- 
cal poison,  but  where  the  body  was  em- 
balmed immediately  after  death  by  the 
injection  of  an  arsenic  solution  into  the 
abdomen,  with  the  intention,  doubtless, 
of  preventing  the  subsequent  diagnosis 
of  the  poison  of  the  toxicologist." 
Reese  Med.  Jur. 

"Chemical  proof  of  the  existence  of 
poison  in  the  stomach  in  sufficient 
quantities  to  have  caused  death,  though 
important,  is  not  essential  to  conviction. 
If  the  indictment  charges  poisoning,  the 
administering  of  poison  must  be  shown, 
«ither  directly  or  inferentially.  It  is 
true  that  proof  of  the  existence  of 
poison  in  the  body  is  an  important  item 
in  such  a  proof,  but  independently  of 
the  fact  that  such  existence  can  be 
proved  in  other  ways  than  b^'  the  abso- 
lute detection  of  the  ingredient  its- 
self  ((?.  g.  \yy  moribund  appearances  and 
peculiar  pathological  symptoms),  the 
fact  that  poison  was  administered  can 
"be  satisfactorily  shown  by  proof  of  the 
potion  being  given,  though  there  be  no 
post  mortem  examination  at  all.  The 
■case  may  be  likened  to  that  of  a  gun- 
shot wound,  received  by  a  party  on 
board  ship,  who  is  knocked  overboard 
ty  the  shock  and  whose  bodv  is  lost. 
If  the  gun  is  found  to  be  leveled — if  it 
was  shown  to  have  been  loaded — if  upon 
the  discharge  the  party  falls — it  is  not 
necessary'  to  show  the  ball  in  his  body, 
■or  even  to  prove  the  wound.  It  is  true 
that  the  nonproduction  of  this  species 
of  proof  can  only  be  excused  by  neces- 
sity, but  such  necessity  occasionally  ex- 
ists in  death  by  poisoning,  as  well  as 
death  from  gunshot  wounds.  When, 
therefore,  a  chemical  analysis  is  unat^" 
tainable,  the  rule  is,  that  it  is  not  indis- 
pensable to  a  conviction  when  there  is 
satisfactory  evidence  of  guilt  aliunde. 
And  this  rule  peculiarly  applies  where 
those  charged  with  the  guilt  are  the 
agents  by  whom  the  prevention  of  the 
post  mortem  was  eifected.  Hitzif  gives 
us  an  illustration  of  this  in  the  case  of  a* 
woman  in  Brussels,  who,  in  order  to 
cause  the  symptoms  of  the  projected 
poison  to  create  as  little  surprise  as  pos- 
sible, gave  out  from  time  to  time,  before- 
hand, that  her  imbecile  husband,  who 
was  the  intended  victim,  was  subject  to 
'fits'  of  very  much  the  same  nature 
as  those  which  she  expected  the  poison 


to  produce.  Her  object,  as  it  after- 
wards appeared,  was  to  produce  in  his 
family,  who  saw  him  but  rarely,  the 
impression  that  this  case,  when  it  occur- 
red, was  merely  a  repetition  of  former 
attacks,  and  she  followed  this  up  by  the 
attempt  to  prevent  a  post  mortem.  Of 
course,  such  efforts  as  these,  instead  of 
protecting  the  criminal,  expose  him  to 
a  new  and  more  formidable  class  of 
suspicions,  for  there  is  no  item  in  indic- 
atory evidences  in  cases  of  poisoning 
so  strong  as  that  which  arises  from  an 
attempt  to  obliterate  the  indicia  of 
guilt."  3  Whart.  &  Stille,  Med.  Jur. 
640. 

Dr.  Reese  makes  the  following  prac- 
tical suggestions:  "Certain  medico  le- 
gal questions  will  naturally  present 
themselves  in  every  case  of  poisoning 
that  comes  up  for  trial;  (i)  Is  the 
death  or  sickness  to  be  ascribed  to 
poison  ?  This  question  is  fundamental, 
as  it  compels  the  expert  to  exhibit  his 
proofs  of  the  poisoning.  (2)  What  is 
the  nature  of  the  alleged  poison  ?  It  is 
rarely  in  the  power  of  the  toxicologist  to 
exhibit  the  identical  poison  that  caused 
the  death,  as  the  corfus  delicti.  In 
most  cases  all  that  is  possible  to  do  is 
to  demonstrate  all  the  known  chemical 
and  (occasionally)  physiological  tests 
In  the  case  of  the  mineral  poisops,  it  is 
deemed  sufficient  to  exhibit  the  metal, 
and  the  results  of  the  recognized  chem- 
ical reactions.  In  some  cases  of  min- 
eral poisons,  however,  it  is  possible  to 
extract  the  identical  substance  thfit  was 
administered,  if  it  were  crystalline — 
such  as  arsenious  acid,  corrosive  subli- 
mate, tartar  emetic,  etc.,  by  the  process 
of  dialysis.  (3)  Was  the  substance 
administered  capable  of  causing  death  .' 
The  question  is  likely  to  arise  only  in 
non  fatal  cases.  If  it  can  be  shown 
that  the  substance,  although  criminally 
administered,  was  not  poisonous  (al- 
though supposed  to  be),  conviction 
would  not  follow;  neither,  if  the  sub- 
stance were  poisonous  only  in  large 
doses,  as  oxalic  acid,  and  a  very  small 
quantity — only  a  few  grains,  had  been 
given.  (4)  Was  the  poison  taken  in 
sufficient  quantity  to  produce  death  ? 
The  discovery  of  a  large  amount  of 
poison  in  the  body  is  pretty  sure  evi- 
dence of  the  cause  of  death,  but  the 
finding  of  only  a  minute  quantity,  or  its  ' 
total  absence  from  the  bod)',  is  not 
positive  proof  that  death  was  not 
caused  by  poison.  (5)  When  was  the 
poison  taken  .'  This  question  can  gen- 
erally  be  answered  by  referring  to  the 
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(d)  Circumstantial  Evidence. — Among  the  circumstances  often 
relied  upon  to  establish  the  fact  of  a  criminal  administration  of 
poison  is  the  suspicious  conduct  of  the  accused  in  dabbling  in  cer- 
tain poisons  ;  in  preventing  the  deceased  from  obtaining  medical 
advice ;  in  assuming  the  exclusive  duty  of  giving  food  or  adminis- 
tering medicine ;  in  removing  and  disposing  of  all  vomited 
matters;  in  expressing  an  opinion  of  the  probability  of  a 
speedy  death ;  and  after  the  death,  in  opposing  a  post  mortem 
examination,  hastening  the  burial  and  giving  a  false  account  of 
the  illness. 

IX.  Insanity — (See  also  Insanity) — 1.  Classification. — In  medi- 
cal jurisprudence  four  distinct  varieties  of  insanity  are  recognized  : 
{i)  amentia;  (2)  mania;  (3)  monomania;  (4)  dementia. 

2.  Amentia. — Amentia  may  be  divided  into  idiocy  and  imbe- 
cility. 

(a)  Idiocy. — Idiocy  is  distinguished  from  all  other  forms  of  men- 
tal disease  or  deficiency  from  the  fact  that  it  is  congenital.  The 
idiot  is  distinguished  by  an  imperfect  development  of  both  body 
and  mind.  He  has  no  memory  and  is  incapable  of  any  intellectual 
training.^ 

{b)  Imbecility. — Imbecility  differs  from  idiocy  in  the  fact  that  it 


first  appearance  of  the  symptoms,  to- 
gether with  their  duration;  but  it  is  af- 
fected by  various  conditions.  (6)  May 
the  poison  entirely  disappear  from  the 
body,  without  leaving  any  trace  .'  The 
answer  must  be  affirmative,  if  the  per- 
son has  survived  long  enough  to  al- 
low for  its  complete  elimination.  (7) 
May  the  poison  found  in  the  body  be 
ascribed  to  anj'  other  source  than 
poisoning  ?  No,  if  it  is  found  in  con- 
siderable quantities  and  in  the  absorbed 
•state,  in  the  organs.  But,  if  a  minute 
quantity,  it  might  have  been  intro- 
duced medicinallj',  or  accidentally.  (8) 
'Can  poisoning  be  pretended .'  Un- 
doubtedly, just  as  various  diseases  are 
feigned  for  some  special  motive;  but 
imposture  can  be  discovered  by  close 
watching.  The  idea,  of  being  poisoned 
5s  a  very  common  delusion  of  the  in- 
isane. 

1.  See  generally  Insanity,  vol.  11,  p. 
105.  "The  idiot,  froraan  original  defec- 
tive structure  of  the  brain,  is  never  able 
to  acquire  any,  or  only  the  most  limited 
degree,  of  intellectual  power.  His  in- 
stinct habits  and  appetites  are  purely 
animal.  Often  there  is  no  sign  of 
recogniticTi,  nor  indication  of  memory, 
in  which  respect  he  is  below  the  intelli- 
gent animals.  There  are  some  cases  of 
idiocy,  however,  where  the  want  of 
■cerebral  development  is  not  quite  so  ex- 
treme, and  where  some  glimmering  of  in- 


telligence is  manifested,  through  a  very 
partial  development  of  some  few  of  the 
faculties.  Such  idiots  are  docile  and 
tractable;  they  are  capable  of  being 
taught  many  things  by  careful  and 
judicious  training,  even  to  talk  and 
read,  and  thus  of  being  materially  ele- 
vated above  their  former  level.  These 
latter  instances  should,  probably,  for 
the  sake  of  precision  in  languge,  be  de- 
scribed as  imbeciles,  rather  than  idiots, 
reserving  the  latter  term  for  those 
whose  minds  are  a  complete  blank. 
The  chief  causes  of  idiocy  are  referable 
to  intemperance  in  the  parents,  and 
marriages  of  consanguinity.  Syphilis 
has  also  been  supposed  to  predispose  to 
idiocy  in  the  offspring.  Idiots  are  gen- 
erally shortlived,  their  age  rarely  ex- 
tendii;g  beyond  thirtj'  years.  The 
physical  peculiarities  of  idiots  are  man- 
ifested in  the  smallness  of  the  head,  in 
the  majority;  thickness  of  the  lips, 
which  are  often  fissured,  particularly 
the  lower  one;  enlargement  of  the 
tongue,  salivary  glands  and  tonsils  ; 
vaulting  of  the  hard  palate;  irregularity 
of  the  teeth,  with  tendency  to  early  de- 
cay; deficiency  of  the  lobules  of  the 
ears;  defects  of  vision,  such  as  myopia 
and  congenital  cataract;  weakness  and 
clubbed  appearance  of  the  fingers  and 
thumbs,  and  want  of  power  over  the 
sphincters.  In  some  idiots  the  head  is 
preternaturally  large,  especially  in  con- 
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is  not  congenital.  An  imbecile  is  usually  capable  of  some  slight 
intellectual  effort  and  sometimes  exhibits  aJow  cunning.^ 

3.  Mania. — Mania  is  a  form  of  mental  disorder  where  there  is  a 
general  perversion  of -the  mental  faculties,  accompanied  by  more 
or  less  excitement,  and  sometimes  furor. 

(a)  Melancholia. — Melancholia  is  a  species  of  mental  disorder 
where  there  is  a  great  depression,  instead  of  the  excitement  of 
mania  proper.  It  is  often  accompanied  by  delusions,  and  the 
sufferer  is  a  prey  to  unhappy  and  desponding  thoughts  which  often 
lead  to  suicide. 

{b)  Moral  Mania. — Moral  insanity  implies  a  perversion  of  the 
moral  faculties  or  a  confusion  of  the  distinction  between  right  and 
wrong.^ 

genital  hydrocephalus."  Reese  Med. 
Jur.  578. 

1.  "Imbecility  differs  from  idiocy 
chiefly  from  the  fact  of  its  being  ac- 
quired after  birth;  the  bodily  defects 
are  also  asymmetrical,  and  the  intel- 
lectual manifestations  are  rather  differ- 
ent, being  exhibited  in  low,  mischievous 
cunning,  bad  temper,  stillness  and  stu- 
pidity, and  may  often  be  accompanied 
with  epilepsy  or  paralysis.  The  power 
of  speech  is  less  frequently  absent  than 
in  idiocy.  The  precise  boundary  be- 
tween idiocy  and  imbecility  cannot  be 
defined  so  far  as  intellectual  manifesta- 
tions are  concerned,  unless  we  make 
the  distinction  to  consist  in  the  congeni- 
tal character  of  the  former.  Neither  of 
them  is  likely  to  be  confounded  v/ith 
mania  and  monomania,  since,  in  the 
former,  there  is  a  total  absence  of  ideas 
and  of  the  power  of  thought,  both  of 
which  are  present  in  maniacs  and 
monomaniacs,  although  perverted  and 
irregular.  Moreover,  idiocy  and  im- 
becility are  destitute  of  hallucinations, 
which  are  characteristic  of  mania  and 
monomania.  Their  resemblance  to 
confirmed  dementia  is  much  stronger." 
Reese  Med.  Jur.  580. 

2  "  If  the  disorder  has  proceeded  so 
far  as  to  .destroy  the  reasoning  faculties 
of  the  mind,  or  possibly  the  violation 
of  the  subject,  intellectual  or  legal 
insanity  has  supervened,  and  the  sub- 
ject ma}',  or  may  not,  be  competent  to 
perform  civil  acts,  or  be  criminally  re- 
sponsible for  unlawful  acts  done  by 
him.  In  several  cases  this  distinction 
between  moral  and  intellectual  insanity 
has  been  lost  sight  of,  and  the  result 
has  been  an  apparent  contradiction  in 
terms.  Thus  it  has  been  said  that 
moral  insanity  is  a  disorder  of  the  feel- 
ings, and   may  or  may   not  impair  the 


intellect.  But  moral  insanity,  so'  soon 
as  it  subverts  or  controls  the  intel- 
lectual powers  of  its  subject,  becomes 
merged  in  the  intellectual  insanity 
which  alone  the  law  recognizes.  In  a 
leading  criminal  case  occuring  in 
Pennsylvania,  GiBSON,  C.  J.,  saidr 
"There  is  a  moral  or  homicidal  insanity 
consisting  of  an  irresistible  inclination 
to  kill.  .  .  .  The  doctrine  which 
acknowledges  this  mania  is  dangerous 
in  its  relations,  and  can  be  recognized 
only  in  the  clearest  cases.  It  ought  to 
be  shown  to  have  been  habitual,  or  at 
least  to  have  evinced  itself  in  more  than 
a  single  instance.  ...  If  juries 
were  to  allow  it  as  a  general  motive, 
operating  in  cases  of  this  character,  its 
recognition  would  destroy  social  order 
as  well  as  personal  safety.  "  But  if  the 
possible  existence  of  "homicidal  mania" 
is  recognized  in  the  law,  which  question 
will  be  found  discussed  hereafter,  it 
exists  not  as  a  phase  of  moral  insanity, 
but  as  a  kind  of  intellectual  insanit}-, 
which  overpowers  the  volition,  and 
consequently,  the  reason  of  its  subject; 
for  the  doctrine  that  moral  insanity,, 
consisting  of  an  irresistible  impirise, 
can  co-exist  with  mental  sanity  is  said 
to  find  no  support  either  in  psychology 
or  in  law. 

In  Anderson  t).  State,  43  Conn.  515, 
the  court  speaking  of  moral  insanity, 
said:  "It  is  true  that  the  courts  have 
been  slow  to  recognize  this  form  of 
insanity  as  an  excuse  for  crime;  never- 
theless, that  it  exists  is  well  understood,, 
and  that  in  some  cases  it  is  clearly  de- 
fined bj'  medical  and  scientific  mea 
cannot  be  denied.  And  the  court,, 
while  not  deciding  the  point  whether- 
moral  insanity  may  be  an  excuse  for 
crime,  held  that  its  existence  may, 
under  certain  circumstances,  operate  to 
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(c)  Monomania. — Monomania  is  a  condition  in  which  a  person 
becomes  possessed  of  some  notion,  which  is  contradictory  to 
common  sense  and  his  own  experience. 

{d)  Kleptomania. — Kleptomania  is  a  propensity  to  steal, 
shown  in  persons  of  good  character  and  circumstances. 

{e)  Pyromania. — Pyromania  is  propensity  to  set  fire  to  every- 
thing, without  motive. 

(/)  Dipsomania. — Dipsomania  is  an  irresistible  craving  at 
intervals  for  alcoholic  stimulant. ^ 

[g)  Homicidal  Mania. — Homicidal  mania  is  a  propensity  to 
kill  human  beings.  It  is  often  the  result  of  delusions  and  some- 
times it  leads  its  victim  to  kill  even  those  that  are  dearest  to  him.*^ 

(li )  Suicidal  Ma7iia. — Suicidal  mania  is  a  condition  of  mental 
unsoundnessin  which  the  idea  of  self-destruction  is  prominent.  In 
France,  it  has  been  estimated  that  about  one  third  of  the  suicides 
are  due  to  insanity,  but  it  has  been  observed  that  the  proportion 
of  suicides  among  persons  confined  in  asylums  as  lunatics,  is  not 
large. 

(z)  Puerperal  Insanity. — Puerperal  insanity  attacks  women  after 
delivery,  at  a  period  varying  from  a  few  days  to  several  weeks. 
The  disorder  assumes  various  forms  of  mania,  and  often  leads  the 


reduce  the  degree  of  the  crime.  But  it 
is  to  be  observed  that  it  does  not 
clearly  appear  in  this  case  whether  the 
court  intended  by  rmral  insanity  such 
an  aberration  as  affects  the  moral  fac- 
ulties merely,  and  that  the  facts  showed 
that  the  plaintiff  in  error  was  affected 
with  specific  insane  delusions.  The 
proposition  that  mere  perversity  may 
operate  to  reduce  the  degree  of  the 
crime,  while  not  excusing  it,  does  not 
appear  to  be  supported  by  authority 
elsewhere."     Burrill  on  Insanity   15. 

1.  "It  differs  from  the  habitual  de- 
sire of  liquor  of  the  ordinary  dram- 
drinker  in  the  fact  that  there  are  dis- 
tinct remissions  of  the  disease,  and 
during  which  there  is  not  the  slightest 
longing  for  drink  experienced,  but 
rather  a  loathing  for  it,  but  when  this 
interval  has  passed  away,  the  inordinate 
desire  returns,  and  the  unhappy  victim 
will  plunge  into  violent  excess,  frequent- 
ing (as  we  have  known)  the  lowest 
taverns,  and  spending  days  and  nights 
in  literally  saturating  his  system  by 
drinking  enormous  quantities  of  brandy 
and  other  spirits.  During  these  ex- 
cesses, the  person  shuns  all  society  and 
remains  often  secluded  for  many"^davs, 
and  even  weeks."  Reese  Med.  Ttir. 
583.  ^ 

The  following  suggestions  from  Hus- 
band may  aid  in  forming  a  diagnosis  of 
15  C.  of  L. — 17  2e 


the  existence  or  nonexistence  of  homi- 
cidal mania: 

1.  Enquire  into  the  previous  history 
of  the  person:  Was  he  morose,  melan- 
cholic, apprehensive  of  approaching- 
evil,  etc'  Had  he  previously  received 
a  fall  upon  his  head,  or  been  otherwise 
injured?  Such  a  homicidal  propensity 
rarelv,  if  ever,  manifests  itself  suddenly, 
for  the  first  time,  like  a  flash  of  light- 
ning out  of  a  clear  sky;  it  is  almost  in- 
variably preceded  by  other  symptoms, 
of  mental  disturbance. 

2.  Ascertain  the  presence  or  absence 
of  motive,  a  most  important  factor  in 
the  responsibility  of  the  accused.  Often 
the  real  motive  may  be  so  deeply 
hidden  in  the  breast  of  the  culprit  as  tO' 
be  completely'  concealed  from  the  view  of 
the  others,  and  scarcely  recognized  by 
himself. 

3.  A  number  of  victims  may  be  sac- 
rificed at  one  time  by  the  madman;  the 
murderer,  on  the  other  hand,  seldom 
sheds  more  blood  than  is  necessary  for 
his  success.' 

4.  The  conduct  of  the  accused  before 
and  after  the  crime.  The  insane  man 
usually  makes  no  attempt  to  escape, 
but  rather  glories  in  the  bloody  deed, 
assigning  his  conduct  to  a  divine  or 
spiritual  impulse. 

2.  The  character  of  the  victims.  Not 
unfrequehtlv  the  madman  destroys 
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mother  to  kill  her  child  and  others  under  circumstances  of  great 
brutality. 

4.  Dementia. — Dementia  is  a  term  applied  to  the  decay  of  the 
mental  powers.  It  is  distinguished  from  mania  in  being  attended 
by  a  lack  of  ideas.     Its  most  striking  feature  is  loss  of  memory, 

X.  Signs  of  Death — 1.  Cessation  of  Circulation  and  Respiration. 
— The  absolute  and  continuous  cessation  of  breathing  for 
some  length  of  time,  as  for  an  hour,  may  be  considered  a  positive 
sign  of  death.  The  cessation  of  breathing  may  be  determined  by 
holding  a  mirror  near  the  nostril  or  mouth,  when  the  feeblest  res- 
piration will  cause  a  deposit  of  moisture.^ 

An  absolute  and  continuous'  cessation  of  the  circulation  is  also 
a  sign  of  death,  but  it  is  sometimes  difficult  to  determine  when 
the  circulation  has  wholly  ceased.  The  absence  of  the  pulse  at 
the  wrist  is  no  sure  test,  for  the  stethescope  may  show  that  the 
heart  is  still  feebly  beating.** 

2.  Filmy  Aspect  of  the  Eyes. — After  death  the  cornea  usually 
loses  its  transparency  and  the  eyeball  its  elasticity.  The  eye, 
however,  in  cases  of  poisoning  by  prussic  acid,  sometimes  retains 
its  lustre  after  death.^ 

3.  Pallor  of  the  Body. — After  death  a  pallor  usually  spreads 
over  the  whole  body.  Sometimes,  however,  persons  of  a  very 
ruddy  complexion  retain  a  high  color  for  some  time  after  death. 
Red  or  livid  rings  around  ulcers,  tattoo  marks  and  bruises  do  not 
■disappear.* 

4.  Loss  of  Animal  Heat. — During  life  the  temperature  of  the 
body  is  about  ninety-eight  degrees  Fahrenheit.  At  the  moment  of 
death  the  temperature  begins  to  decline,  and  continues  to  do  so 

those    who    were    the    dearest   to   him  also  the  result  of  the  action  of  certain 

while  he  was    sane,  and  for  whose  de-  poisons.     (2)  The     action     of  atropine 

struction  he  could  have  no  conceivable  and    other    mj'driatics  to    expand   the 

motive.     See  Reese  Med.  Jur.  588.  pupil,  and  of  calabar  bean  to  contract 

1.  "Another  method  is  to  place  a  small  it  during  life,  is  lost  within  a  few  hours 
vessel  containing  mercury  on  the  after  death.  These  agents  do,  how- 
thorax  of  the  body  lying  on  its  back;  ever,  produce  a  visible  effect  if  applied 
the  slightest  respiratory  action  will  be  very  soon  after  the  cessation  of  life,  and 
indicated  by  the  movements  of  a  re-  before  the  body  has  become  cold,  and 
fleeted  image,  made  to  fall  on  the  sur-  all  muscular  irritability  has  ceased, 
face  of  the  bright  metal.  "  Reese  Med.  (3)  The  cornea  loses  its  transparency, 
Jur.  31.  and    the    eyeball    its     elasticity,   very 

2.  Circulation  sometimes  continues  speedily  after  dissolution.  But  these 
after  death.  Duval  mentions  a  case  conditions  may  likewise  exist  before 
where  the  heart  of  a  criminal  beat  death,  as  the  effects  of  disease.  In  ap- 
fifteen  minutes  after  decapitation;  the  parent  death,  the  cornea  retains  its 
left  auricle  pulsating  for  an  hour.  translucency;  the  papilla  of  the  retina 

3.  ''The  changes  produced  in  the  eyes  is  of  a  rose-red  color;  and  the  fundus 
by  death  consist  (i)  in  the  entire  loss  of  the  eye  is  furrowed  by  the  arteries  and 
of  sensibility  to  light;  the  pupils  neither  veins  of  the  retina.  At  the  moment  of 
contract  nor  expand  under  this  stimulus,  death,  the  papilla  of  the  optic  nerve 
This,  however,  cannot  be  regarded  as  a  becomes  quite  pale,  and  the  central 
positive  sign,  since  the  same  insensi-  artery  of  the  retina  disappears. "  Reese 
bility  to   light   is   witnessed    in   certain  Med.  Jur.  32. 

cerebral    affections     during    life;   it  is        4  Whart.  &  Stille  Med.  Jur.  419. 
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until  the  body  is  of  the  same  temperature  as  that  of  the  surround- 
ing medium.  The  time  when  the  cooling  of  the  body  is  com- 
pleted is  between  fifteen  and  twenty-four  hours. ^ 

5.  Cadaveric  Eigidity. — Cadaveric  rigidity  or  rigor  mortis  is  the 
stiffening  of  the  body  which  occurs  after  death.  This  phe- 
nomenon begins  at  variable  periods,  from  a  few  minutes  to  eighteen 
to  twenty  hours  after  death ;  and  lasts  in  some  cases  for  a  few 
minutes  only,  and  in  others  for  many  hours,  and  sometimes 
weeks.^ 


1.  "  Fat,  bodies  retain  heat  longer  than 
lean  ones;  the  bodies  of  young  children 
and  of  old  persons  cool  more  rapidly 
than  adults;  while  the  bodies  of  those 
■who  die  from  lightning  or  suffocation  are 
said  to  retain  heat  longer  than  others. 
The  body  cools  more  rapidly  if  exposed 
to  the  air  unclothed,  than  if  covered  up 
in  the  bed  clothes;  also  in  a  large  airy 
apartment  ,  than  in  a  small  close  room. 
It  will  cool  more  rapidly  in  water  than 
in  air.  In  death  from  chronic  wasting 
diseases,  and  also  in  cholera,  the  body 
cools  very  rapidly.  According  to  Dr. 
Taylor,  loss  of  blood  does  not  hasten 
the  cooling  process.  The  interior  of 
the  body  retains  its  heat  considerably 
longer  than  the  surface,  so  that  if  an 
autopsy  be  made  within  twenty-four 
hours  after  death,  even  when  its  ex- 
terior feels  perfect!}'  cool,  the  ab- 
dominal viscera  may  exhibit  a  tem- 
perature twenty  degrees  or  more 
higher  than  that  of  the  surface.  It 
should  not  be  forgotten  that  coldness  of 
the  body  is  a  frequent  phenomenon  of 
sickness;  it  is  witnessed  in  hysteria  and 
ague,  also  in  cholera.  Its  value  as  a  sign 
oT  death  consists  in  the  fact  that  it  is 
progressive  and  continuous,  while  the 
coldness  of  disease  is  sudden,  and  not 
permanent,  hence,  the  degree  of  cold- 
ness of  the  body  will  often  be  a  good 
indication  of  the  time  that  has  elapsed 
since  death.  Another  fagt  to  be  here 
noticed  is  that  the  rate  of  cooling  after 
death,  although  progressive,  is  not  uni- 
form; it  is  much  more  rapid  during  the 
earlier  hours  than  later.  Dr.  Good- 
hart's  observations  show  that  during 
the  first  three  hours  after  death  the  loss 
of  heat  per  hour  amounted,  in  the 
robust,  to  3.5,  in  the  emaciated,  to  4.7; 
while  when  the  body  was  nearly  cold, 
the  loss  per  hour  was,  in  the  emaciated, 
I.I2,  and  in  the  robust,  1.26  (Tidy's 
Leg.  Med.,  p.  49).  The  singular 
phenomenon  is  sometimes  exhibited  of 
a  rise  of  temperature  after  death,  n- 
stead  of  a  fall.     This  exceptional   con- 


dition occurs  occasionally  in  the 
bodies  of  persons  who  have  died  from 
3'ellow  fever,  cholera,  tetanus,  smallpox 
and  some  other  acute  disorders.  The 
precise  cause  of  this  singular  rise  of 
temperature  (post  mortem  caloricity) 
is  not  clearly  understood.  In  some 
instances,  the  increase  of  heat  has 
amounted  to  nine  degrees  F.  Dr. 
Dav3'  records  a  post  mortem  tempera- 
ture of  113  F.  in  the  pericardium,  ^\^e 
must  suppose,  in  these  cases,  that  after 
general  or  somatic  death  there  still 
lingers  some  remnant  of  vitality  in  the 
tissues,  or  rather  that  molecular  life 
has  continued  after  the  cessation  of 
somatic  life.  We  know  that  muscular 
irritability  and  contractility  continue 
for  many  hours  (under  certain  con- 
ditions) after  death,  and  this  undoubt- 
edly indicates  the  Continuance  of  their 
molecular  activity,  up  to  a  certain 
point.  "     Reese  Med.  Jur.  34. 

2.  Accordinging  to  Dr.  Brown-Se- 
quard,  the  time  after  death  when  the 
rigor  mortis  manifests  itself,  together 
with  its  duration,  is  dependent  chiefly, 
if  not  altogether,  upon  the  previous 
degree  of  muscular  exhaustion. 
Where  death  results  from  an  exhaust- 
ing disease,  as  consumption,  or  from 
convulsions,  the  rigor  mortis  shows 
itself  earlj'  and  lasts  but  a  short  time; 
while  the  bodies  of  decapitated  healthy 
criminals  were  observed  not  to  become 
rigid  until  after  a  lapse  of  ten  to  twelve 
hours,  and  the  rigidity  lasted  over  a 
week,  even  in  warm  weather. 

Closely  connected  with  rigor  mortis 
is  the  condition  known  as  cadaveric 
spasm.  Dr.  Reese  says  that  "  this  is  ex- 
hibited in  the  bodies  of  persons  who 
have  died  by  sudden  and  violent  deaths, 
in  whoTii  there  seems  to  be  present  a 
powerful  will  power  just  prior  to  the 
death,  and  producing  strong  muscular 
contraction  at  the  moment  of  dissolu- 
tion. This  spasmodic  contraction 
moreover,  appears  to  pass  at  once, 
after  death,  into  the  usual  rigor  mortis. 
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6.  Cadaveric  Lividity. — Cadaveric  lividity,  or  suggillation,  is 
a  term  applied  to  the  livid  patches  or  discolorations  which  are  ob- 
served upon  the  body  at  variable  periods  after  death.  The 
patches  are  due  to  the  settling  of  the  blood  in  the  capillaries  by 
gravitation.^ 

7.  Putrefaction. — Putrefaction  is  a  term  applied  to  the  spon- 
tanous  chemical  changes  which  take  place  in  dead  bodies,  and 
result  in  the  elimination  of  foetid  gases.  The  rapidity  with  which 
the  decomposition  takes  place  depends  partly  upon  the  condition  of 
the  body,  and  partly  upon  external  causes.  Fat  bodies  putrefy 
sooner  than  lean  bodies,  and  the  bodies  of  young  infants  sooner 
than  other  bodies.  Where  a  person  has  died  from  typhus  fever  or 
dr'opsy,  decomposition  takes  place  soon  after  death.  Bodies  ex- 
posed to  the  air,  to  moisture,  or  to  heat  decompose  more  rapidly 
than  bodies  kept  in  covered  dry  or  cold  places.^ 

8.  Saponification. — Saponification  is  a  term  applied  to  the  con- 
version of  the  body  into  adipocere  or  ammoniacal  soap.  The 
presence  of  water  is  essential  to  this  change ;  and  it  usually  takes 
place  in  bodies  that  have  been  buried  in  a  very  wet  soil,  or  which 
have  remained  a  long  time  in  water.^ 


The  best  illustrations  of  this  peculiar 
condition  are  offered  in  those  cases  of 
determined  suicide  who .  have  taken 
their  lives  bj  shooting  themselves  with 
a  pistol.  Very  commonly,  in  such 
cases,  the  lethal  weapon  is  found  so 
tightl}'  grasped  in  the  dead  man's  hand 
as  to  require  considerable  force  to  re- 
move it.  The  same  thing  is  sometimes 
witnessed  in  the  bodies  of  drowned 
persons,  fragments  of  grass,  wood  and 
weeds,  or  other  objects  which  had  been 
convulsively  seized  in  the  water  before 
death,  being  found  tightly  grasped 
in  the  hands;  and  where  two  persons 
have  perished  together  by  drowning, 
it  is  not  uncommon  to  find  them,  after 
death,  convulsively  clasped  in  each 
other's  arms.  To  a  similar  reason, 
doubtless,  is  to  be  ascribed  the  singular 
and  striking  posture  which  the. bodies 
of  soldiers  on  a  field  of  battle,  killed  in 
conflict,  are  noticed, to  assume  in  the 
act  of  dying.  Thus,  the  attitude  of 
one  is  described  as  "resting  on  one 
knee,  with  the  arms  extended,  in  the 
act  of  taking  ahn;  the  brow  compressed, 
the  lips  clenched,  the  very  expression 
of  firing  at  an  enemy  stamped  upon  his 
face,  and  fixed  there  by  death.  A  ball 
had  struck  this  man  in  the  neck. 
Another  was  lying  on  his  back,  with 
the  same  expression,  with  his  arms 
raised  in  a  similar  attitude,  the  minnie 
musket  still  grasped  in  his  hands,  un- 
discharged." 
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1.  Several  cases  are  recorded  where 
a  body  has  been  found  covered  with 
these  death  spots,  and  the  mistake  ha& 
been  hiade  of  supposing  them  to  be 
bruises,  and  consequently  attributing 
the  death  to  violence  inflicted  during 
life.  The  scalpel,  however,  furnishes 
an  easy  and  certain  test  by  which  the 
two  may  be  distinguished.  In  post 
mortem  suggillations.  an  incision,  no 
matter  how  bold  and  deep,  will  never 
cause  liquid  or  coagulated  blood  to  ap- 
pear in  the  wound.  At  the  most  only 
small  specks  of  blood  will  be  seen" 
arising  from  the  divisions  of  small  veins 
in  the  skin.  But  wherever  there  is  the 
least  ecchymosis,  an  incision  will  be  fol- 
lowed by  a  flow  of  blood.  As  this  is 
the  only  decisive  test  between  these 
two  appearances,  which  in  many  re- 
spects are  so  much  alike,  it  should 
never  be  omitted  by  the  examining 
physician.  3  Whart.  &  Stille  Med. 
Jur.  420;  Reese  Med.  Jur.  40. 

2.  3  Whart.  &  Stille  Med.  Jur.;  424 

3.  "It  is  difficult  to  say  exactly  how 
soon  this  process  begins  to  take  place. 
Devergie  thinks  that  it  requires  a  year 
for  a  body  lying  in  water,  and  about  three 
years  for  one  lying  in  the  earth,  to  be- 
come entirely  saponified,  or  converted 
into  adipocere.  This  process  cannot 
reach  any  great  extent  in  less  than  half  a 
year  where  the  body  remains  in  water  or 
In  less  than  a  year  where  it  lies  in  moist 
earth,  although  it  may  begin  to  appear 


ME  Die  A  L   SOCIE  TIES—MEE  TINGS— MEMBER. 

9."  Mummification. — Mummification  is  a  term  applied  to  the 
complete  drying  up  of  the  body.  It  is  the  result  of  burial  in  a  dry, 
hot  soil,  or  the  exposure  of  the  body  to  a  continuously  cold  and 
dry  atmosphere. 

XL  Atjthoeities. — The  authorities  for  the  subject  of  medical 
jurisprudence  may  be  found  in  the  note.^ 

MEDICAL  SOCIETIES,— See  SOCIETIES. 

MEETINGS.^ — See  also  DISTURBING  MEETINGS ;  OFFICERS  OF 
Private  Corporations;  Riots  ;  Schools  and  School 
Laws  ;  Town  Meetings. 

MEMBER. — See  also  EXECUTIONS  ;  HOMESTEAD  ;  RfeLlGlOUS 
Corporations  ;  Societies  ;  Stock  and  Stockholders.* 


earlier  than  this.  The  appearance  is 
that  of  a  homogeneous,  pure  or  slightly 
yellowish  white,  fatty  substance,  which 
is  easy  to  cut,  which  melts  in ,  flame, 
and  has  a  smell  somewhat  like  moldy 
cheese,  but  by  no  means  very  disagree- 
able. The  muscles  first  undergo  this 
process,  but  it  finally  reaches  all  the 
organs  of  the  body,  which  now  become 
one  shapeless  mass,  whose  original 
appearance  is  no  longer  discernible. 
According  to  Guntz  the  adipocere  thus 
formed  has  more  bulk  than  all  the  fat 
which  belonged  originally  to  the  body. 
This  fact  is  important  to  observe  in 
reference  to  the  weight  of  the  dead 
bodies  of  infants."  3Whart.  &  Stille 
Med.  Jur,  430. 

1.  Medical  Jurisprudence  and  Toxi- 
cology by  Dr.  John  J.  Reese  (1889); 
Wharton  &  Stille's  Medical  Jurispru- 
dence (1S84);  Tidy's  Legal  Medicine; 
Marshall  D.  Ewell's  Medical  Juris- 
prudence; Beck's  Medical  Jurispru- 
dence; Taylor's  Medical  Jurisprudence; 
Casper's  Forensic  Medicine;  Compar- 
ative Studies  of  Mammalian  Blood,"  by 
Henry  F.  Formad  (1888);  Medico- 
Legal  Journal  (1885). 

Through  the  kindness  of  Dr.  Reese 
and  his  publishers,  P.  Blakiston,  Son  & 
Co.,  Philadelphia,  the  writer  of  this 
article  has  been  permitted  to  use  much 
excellent  material  relating  to  purely 
medical  subjects,  which  has  appeared 
in  Dr.  Reese's  valuable  manual.  The 
writer  refers  to  Dr.  Reese's  book  for  an 
adequate  an4  careful  discussion  of  all 
topics  usually  included  in  the  subject 
of  medical  jurisprudence. 

2.  An  indictment  for  illegal  voting 
averred  that  a  meeting  of  the  qualified 
voters  of  the  various  wards  of  the  city 
of  Salem,  for  the  election  of  municipal 
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officers,  was'  holden  on  a  certain  day, 
"the  same  being  then  and  there  the 
regular  annual  municipal  election,  and 
that  the  defendant  "at  Ward  One,"  in 
said  city,  on  that  day  at  the  election 
aforesaid,  committed  the  oifence 
charged.  Held,  tobe  a  sufficient  alle- 
gation that  the  voters  met  in  their  re- 
spective wards  and  that  a  meeting  was 
held  on  that  day  in  each  of  the  wards. 
In  deciding  this  question  Ames,  J., 
says:  "But  as  the  charter  of  the  city  of 
Salem  and  the  various  statutes  in 
amendment  thereto,  are  public  acts,  the 
court  will  judicially  take  notice  that  the 
municipal  officers  of  the  city  of  Salem 
are  elected  by  the  citizens  meeting  and 
voting  in  wards.  As  a  matter  of  literal 
exactness  it  would  have  been  more  cor- 
rect to  have  alleged  that  meetings  of  the 
voters  of  the  various  wards  were  held 
on  that  day  instead  of  describing  it  as 
a  meeting  in  the  singular  number." 
Com.  X'.  Desmond,  122   Mass.  12. 

3.  Member  of  a  Family. — A  son  or  a 
daughter  of  a  parent,  residing  with  the 
parent,  does  not  cease  to  be  a  member 
of  the  family  from  the  fact  alone  that 
they  respectivel3'  have  reached  the  age 
of  their  majority.  Chicago  etc.  R.  Co. 
V.  Chisholm,  79  111.  584.  See  also 
Family,  vol.  7,  p.  803. 

Members  of  the  Legislature. — Section 
I,  art.  I,  of  the  constitution  of  the 
State  of  Kansas  provides  that  the  ex- 
ecutive officers  shall  be  chosen  by  the 
electors  of  the  State  at  the  time  gnd 
place  of  voting  for  members  of  the 
legislature,  etc.  Held,  that  the  term 
"members  of  the  legislature,"  as  here 
used,  means  the  persons  composing 
both  the  senate  and  the  house. 

Member  of  Corporation. — A  deposit- 
ing member  of  a  building  society,  who 
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MEMORANDTTM. 


MEMORANDUM. 


Synopsis. 


I.  Definition,  263. 
II.  When  Evidence,  263. 

1.  The  Purfose  for  which  They 

Are  Admitted,  263. 

2.  Where      Witness     Has    For- 

gotten Facts,  263. 


Made  in  Usual  Course  of 
Business  by  Notaries, 
Clerks,  etc..  267.  [26q. 

Memoranda    of    Agreement, 
Memoranda  of  Deceased  Per- 
sons, 270. 


has  given  notice  of  withdrawal,  is  still  a 
"member"  for  the  purpose  of  signing 
an  instrument  of  dissolution  of  the  so- 
ciety under  \  32  (3),  Building  Societies 
act,  1874,  37  &  38  vol.,  ch.  42;  and  must 
be  taken  into  consideration  in  estimat- 
ing the  two-thirds  consents  thereunder. 
Sibun   V.    Pearce,  34   S.   J.  378;   W.  N. 

(90)  73- 

Members  Elected. — See  Am.  &  Eng. 
Encyc.  of  Law,  vol.  6,  p.  247. 

"Members,"  §  igg.  Companies  act, 
1862,  does  not  necessarily  mean  share- 
holders. Re  South  London  Fish  Mar- 
ket, 3g  Ch.  D.  324. 

Crimina.1  Law. — "Every  crime,  the 
perpetrator  of  which  is,  by  any  statute, 
ordained  to  have  judgment  of  'Life  or 
member^  is  a  felony;  although  the  word 
felony  be  not  contained  in  the  statute." 
Dwarris  on  Statutes  673. 

The  word  "member"  is  defined  as  "a 
Hmb,  a  part  appurtenant  to  the  body,  a 
subordinate  part  of  the  main  body." 
It  has  also  been  defined  thus:  "Limb;  a 
part  appurtenant  to  the  body."  "The 
tongue  is  a  little  member  that  boasteth 
great  things."  A  limb  is  a  member,  but 
members  are  not  alwajs  limbs.  If  we 
consider  the  external  ear  alone  in  re- 
ference to  its  functions  as  we  would  an 
arm  or  a  leg,  then  it  is  apparent  that 
the  courts,  within  their  sphere  on  that 
subject,  can  take  judicial  notice  that  it 
is  a  member  of  the  body.  But  if  it  be 
considered  in  connection  with  the  given 
definition  it  is  not  to  be  well  doubted 
that  it  is  a  part  appurtenant  to  the  body, 
a  "member"  and  within  the  statute  re- 
lating to  maims.  It  could  not  be  said 
of  a  man  whose  external  ear  was  cut 
off  that  he  was  perfect  in  physique;  but 
it  would  be  entirely  proper  to  say  that 
he  had  lost  one  of  his  "members,"  an 
integral  part  of  his  body,  and  one  not 
given  for  ornament,  but  for  use,  and  an 
important  use  for  aid  in  assault  and  de- 
fence and  for  protection  against  an  in- 
finite variety  of  earthlj'  vicissitudes. 
For  these  reasons  it  is  considered  that 
the  external  ear  is  a  member  of  the 
body,  and   that  to   bite  off  the  greater 


portion  of  it  is  to  disable  it  and  to  com- 
mit an  oflfence  within  the  statute  of 
maims.  Godfrey  v.  People,  5  Hun  (N. 
Y.)  369. 

The  offence  of  maiming  is  complete 
although  the  "member"  of  the  body 
maimed  is  not  entirely  injured  or  de- 
stroyed. Hence  it  follows  that  the  biting 
only  a  portion  of  the  human  lip  consti- 
tutes the  offence  charged.  Slattery  v. 
State,  41  Tex.  619. 

The  "front  tooth"  is  not,  however, ' 
used  in  terms  in  our  code  as  a  member 
of  the  bod}',  but  we  think  it  clear  that 
it  comes  within  the  import  of  the  word 
"member"  as  used  in  the  code;  and  in 
common  acceptation  and  under  the  au- 
thorities cited  above,  we  believe  that  as 
to  the  "front  tooth"  the  court  may  well 
assume  that  it  is  a  "member"  of  the 
body,  without  submitting  the  question  as 
a  matter  of  fact  to  the  jury.  Slattery 
V.  State.  41  Tex.  619,  appears  to  hold 
otherwise.  It  would  be,  however,  in 
this  case  a  question  of  fact,  to  be  found 
by  the  jury ,  whether  a  "corner  tooth" 
was  a  front  tooth.  High  v.  Stale,  26 
Tex.  App.  545;  s.  c,  8  Am.  St.  Rep. 
488.     See  Mayhem,  vol.  14. 

Member  of  Political  Party.—  Where  a 
man  has  always  advocated  the  prin- 
ciples of,  and  voted  the  democratic 
State  and  national  tickets,  but  in 
1886  organized  a  democratic  movement 
in  his  county  in  opposition  to  that  part 
of  his  party  then  in  power,  nominated 
a  ticket  for  the  legislature  and  elected 
it  by  this  division  in  his  own  party  and 
the  assistance  of  republican  votes;  and 
himself  was  elected  on  this  ticket  to  the 
legislature  and  proclaimed  himself  a 
democrat  all  the  time,  and  while  in  the 
legislature  attended  the  democratic  cau- 
cus, abided  by  its  decisions,  and  acted 
with  that  party.  Held,  that  such  a  man 
is  a  well  known  democrat,  and  is  there- 
fore a  well  knownmember  of  the  princi- 
pal political  party  opposing  that  to  which 
the  clerk  belongs,  within  the  meaning 
of  the  act  of  congress  June  30th,  1879. 
United  States  v.  Paxton,  40  Fed.  Rep. 
136. 
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((t)  When  Made  in  Usual 
Course  of  Business, 
270. 

{b)  When  Made  in  Usual 
Course  of  Business 
and  in  Pursuance  of 
a  Duty,  272. 

(c)  Will  n  Made  by  Third 
Persons  Against 
Their  Interest,  273. 

(^)  Private  Memoran- 
da, 274. 

(^)  Ejitries  in  Their  0^71 
Accottnt  Books.  See 
Books  as  Evidence 
vol.  2,  p.  467  n.,  276. 

6.  In  Regard  to  Age,  276. 

7.  Memorandum       from       Lost 

Books  and  Papers,  276. 

8.  Memoranda    of    Dying   De- 

xlarations,  277. 

9.  Memorandujn  by  Former  Ex- 

ecutor, 277. 


10.  Not  a  Record,  277.  [278. 

III.  Goods  Sold   on   Metnorandum, 

IV.  Memorandum  of  Sale,  27S. 

V.  Pawnbroker's        Memorandum, 
278. 

VI.  Refreshing  Memory.  See  Wit- 
ness. 
VII.  Negotiable  Instruments.  See 
Bills  and  Notes,  vol.  2,  p. 
340;  Memorandum  Checks, 
vol.  3,  p.  2ig;  Allonge,  vol.  1, 
p.  491. 
VIII.  Memoranda  of  Deposit.  See 
Banks  and  Banking,  vol.  .;, 
p.  104. 

IX.  Alterations  of.  See  Altera- 
tions OF  Instruments,  vol. 
I,  p.  510. 
X.  Memoranda  of  Payment. 
See  Limitation  of  Actions, 
vol.  13,  p.  752;  Payments. 

XI.  Memorandum  of  Guaranty.   See 
Guaranty,  vol.  9,  p.  71. 


1.  Definition. — A  memorandum  is  a  note  to  help  the  memory  ; 
a  memorial ;  a  record. ^ 

II.  When  Evidence; — 1.  The  Purpose  for  Which  They  Are  Admitted 
in  Evidence. — A  memorandum  is  admitted  in  evidence  only  for  the 
purpose  of  showing  the  existence  of  such  facts  or  circumstances 
which  it  contains,  and  for  no  other  purpose.^  And  it  is  open  to 
the  explanation  to  the  same  extent  that  it  would  be  if  the  words 
had  been  spoken  instead  of  being  written.^ 

2.  Where  Witness  Has  Forgotten  Facts. — A  memorandum  be- 
comes evidence  when  the  witness  is  unable,  after  examining  it,  to 
state  the  particulars  from  recollection.*     And,  in  order  to  lay  the 


1.  Bissell  V.  Beckwith,  32  Conn.  509; 
Barber  z>.  Bennett,  58  Vt.  476. 

In  the  case  of  Bissell  v.  Beckwith,  32 
Conn.  509,  McCuRDY,  J.,  says:  "The 
object  of  a  memorandum  is  as  fre- 
quently to  help  the  memory  of  another 
person  as  that  of  the  writer.  A  list  of 
articles  to  be  purchased  or  a  note  of 
things  to  be  done  by  a  friend  or  agent, 
specifying  persons,  places,  mode  of 
doing  the  business,  etc.,  is  certainly  a 
memorandum,  although  in  the  form  of 
a  letter.  It  is  well  settled  that  a  letter 
may  be  a  sufficient  memorandum  of  an 
agreement  under  the   statute  of  frauds. 

2.  Reed  v.  United  States  Express 
Co.,  48  N.  Y.  462. 

In  this  case  the  contract  was  estab- 
lished by  the  compan3''s  receipt.  The 
defendants  then  offered  to  read  in  evi- 
dence an  entry  subsequently  made  by 
its  clerk  in  the  books  of  the  company 
as  evidence  of  what  the   contract  was. 


Held,  that  this  entry  was  properly  ex- 
cluded. 

3.  Rice  t'.  Heath,  39  Cal.  609. 

4.  Russell  t'.  Hudson  River  R.  Co., 
17  N.  Y.  134;  Halsey  v.  Sinsebaugh,  i^ 
N.  Y.  485;  Guy  V.  Mead,  22  N.  Y.  462; 
Howard  v.  McDonough,  77  N.  Y.  592; 
Mayor  etc.  of  New  Y.  v.  Second  Ave. 
R.  "Co.,  102  N.  Y.  572;  Kelsea  v. 
Fletcher,  48  N.  Y.282;  Collins  w.  Rock- 
wood,  64  How.  Pr.  (N.  Y.)  57;  Driggs 
V.  Smith,  4S  How.  Pr.  (N.  Y.)  44.7; 
Flood  V.  Mitchell,  68  N.  Y.  507;  New 
Haven  Co.  Bank  v.  Mitchell,  15  Conn. 
206;  Bank  of  Monroe  v.  Culver,  2  Hill 
(N.  Y.)  1532;  Merrill  v.  Ithaca  etc.  R. 
Co.,  16  Wend.  (N.  Y.)  i;86;  Thurman 
V.  Mosher,  3  Thomp.  &  C.  (N.Y.)  583; 
I  Hun  (N.  Y.)  344. 

A '  defendant  was  examined  under 
section  391  of  the  N.  Y.  Code  of  Pro- 
cedure. The  examination  "was  not 
signed  by  the  party  nor  certified  by  the 
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foundation  for  its  admission  in  evidence,  the  witness  must  testify 
that  he  once  knew  the  facts  contained  in  the  memorandum,  and 
that  he  made  the  memorandum  of  them  at  the  time  or  soon  after 
they  transpired,  which  he  intended  to  make  correctly  and  that  he 
believes  it  to  be  correct.^     And  he  must  also  be  able  to  verify  the 


officer  nor  filed  with  tfie  clerk,  but  the 
stenographer  who  took  down  the  ex- 
amination testified  that  it  was  the  evi- 
dence as  he  took  it  and  that  he  believed 
it  to  be  correct,  j-et  he  did  not  state  that 
he  had  no  recollection  of  the  facts  aside 
from  the  written  paper.  Held,  that  the 
examination  was  not  admissible  as  a 
memorandum.  Thurman  v.  Mosier,  i 
Hun  (N.  Y.)  344;  3  Thomp.  &  C.  (N.  Y.) 

583. 

A  written  memorandum  made  by  a 
plaintiff's  cashier,  of  statements  made 
to  him  by  the  defendant  when  he  was 
called  as  witness  on  the  trial  and  was 
able  to,  and  did,  testifj'  to  what  the  de- 
fendant said  to  him,  was  properly  ex- 
cluded. National  Bank  of  Commerce 
V.    Meader,   40  Minn.  325. 

•1.  Howard  v.  McDonough,  77 
N.  Y.  592;  Stickney  v.  Bronson, 
5  Minn.  215;  Stuart  v.  Binsse, 
7  Bosw.  (N.  -Y.)  195;  Marcly  v. 
Schultz,  29  N.  Y.  346;  Kennedy 
1;.  Crandell,  3  Lans.  (N.  Y.)  i;  Wilcox 
Silver  Plate  Co.  v.  Greene,  9  Hun  (N. 
Y.)  347;  Shear  v.  Van  Dyke,  10  Hun 
(N.  Y.)  528;  Lewis  v.  Ingersol,  i  Keyes 
(N.  Y.)347;  Maxwell  v.  Wilkinson,  11-5 
U.  S.  656;  Chaffee  v.  United  States,  18 
Wall.  (U.  S.)  516;  Driggs  V.  Smith, 45 
How.  Pr.  (N.  Y.  )447;  Cole  f.  Jessup,  9 
Barb.  (N.  Y.)  39:;;  Bank  of  Munroe  w. 
Culver,  2  Hill  (N.Y.)  532;  Merrill  v. 
Ithaca  etc.  R.  Co.,  16  Wend.  (N.  Y.) 
586;  Glover'  V.  Hunnewell,  5  Pick. 
(Mass.)  222. 

To  entitle  a  memorandum  to  be  read 
in  evidence  it  must  be  the  original  made 
at  the  time  to  which  the  transaction  re- 
lates.    Marcly  v.  Schultz,  29  N.  Y.  346. 

A  memorandum  made  by  a  witness  as 
the  facts  were  stated  to  him  by  another, 
and  he  had  no  personal  knowledge  as 
to  their  accuracy,  is  not  sufficiently 
verified.  Stickney  v.  Bronson,  5  Minn. 
■215. 

A  written  statement  was  made  by  a 
witness  recentlj'  before  his  examination 
giving  a  detail  of  the  plumbing  work 
done  on  a  building  and  the  witness 
testified  that  he  made  up  the  statement 
by  going  through  the  plans  and  speci- 
fying the  quantity,  kind  and  description 
of  the  work  shown  on  each  plan  as  done 


in  the  building,  and  also  that  it  was 
made  up  from  his  own  knowledge  of 
the  work  done  and  the  plans,  and  he 
had  personal  knowledge  of  all  the  work 
which  appeared  in  such  statement; 
held  to  be  error  in  admitting  the  writ- 
ten statement  in  evidence.  Stuart  v. 
Binsse,  7  Bosw.  (N.  Y.)  195. 

Where  the  counsel  for  one  of  the 
parties  suggested  that  a  memorandum 
used  by  a  witness  to  aid  his  memory 
should  be  delivered  to  the  jury  and  the 
judge  stated  'that  this  might  be  done  if 
there  were  no  objections  to  it  by  either 
party;  held,  that  where  the  memoran- 
dum was  delivered  to  the  jury  under 
these  circumstances  it  took  away  all 
just  grounds  for  the  objections  that  it 
was  improperly  admitted.  Dunn  v. 
James,  62  How.  (N.  Y.)  Pr.  307. 

On  a  question  of  minority  the  chargp 
of  the  accoucher  for  his  services. at  the 
birth  of  the  person  where  he  testifies 
that'  it  was  correctlj'  made  at  the  time 
is  admissible  although  he  does  not 
remember  the  date.  Heath  v.  West, 
26  N.  H.  191. 

A  witness  testified  that  he  was  pres- 
ent at  a  certain  conversation  and  made 
a  memorandum  of  it  immediately  after 
its  occurrence,  and  that  he  could  not 
now  remember  the  particulars.  But  he 
had  no  doubt  that  the  facts  stated  in  the 
memorandum  were  true  and'  that  he 
should  have  sworij  to  them  from  his 
recollection  within  a  short  time  after  it 
occurred.  Held,  that  the  memoran- 
dum should  be  admitted  to  show  the 
particulars  of  the  conversation.  Haven 
V.  Wendell,  11  N.  H.  112. 

Where  a  witness  purporting  to  be  an 
attesting  witness  to  a  certificate  of  en- 
try to  foreclose,  admits  his  handwriting 
-to  be  genuine,  and  knows  he  would  not 
have  put  it  there  but  to  verify  the  facts 
stated,  it  is  evidence  competent  to  go 
to  the  jury,  and,  if  uncontrolled  by  other 
evidence,  is  sufficient  to  warrant  them  in 
finding  the  fact  of  entry  proved.  Crit- 
tenden XI.  Rogers,  8  Gray  (Mass.)   452. 

A  certificate  of  two  witnesses,  made 
more  than  twenty  years  before  the  trial, 
to  the  entr^'  of  a  mortgagee  on  the  land 
mortgaged  for  the '  purpose  of  fore- 
closure, is  admissible  in  evidence  when 
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supported  by  the  testimony  of  the  wit- 
nesses in  the  presence  of  the  mortgagor, 
and  that  they  intended  when  they 
signed  tlie  certiiicate  to  certify  to  the 
truth,  although  they  could  not  recall 
all  of  the  facts  stated  in  the  certificate. 
Smith  t'.  Johns,  3  Gra3'  (Mass.)  517. 

An  entr3'  in  a  book  kept  by  a  bank  in 
which  a  clerk  regularly  entered  certifi- 
cates of  his  having  given,  notice  to  the 
makers  and  endorsers  of  promissory 
notes  taken  in  connection  with  his  testi- 
mony that  it  was  his  practice  to  carrj' 
notices  personally  to  the  residence  or 
place  of  business  of  all  persons  in  town, 
and  he  had  no  doubt  that  the  notices 
were  so  given  in  the  present  instance,  al- 
though he  has  no  particular  recollection 
of  the  transaction  independently  from 
the  entry  which  he  finds  in  the  book, 
but  from  his  habit  of  transacting  busi- 
ness, his  mode  of  keeping  the  book  and 
making  entries  therein,  and  the  purpose 
of  making  them,  he  has  no  doubt  that 
the  notices  were  left,  is  sufBcient  evi- 
dence that  notice  was  given  in  this  par- 
ticular case.  Shove  v.  Wiley,  18  Pick. 
(Mass.)   558. 

Tlie  certificate  of  a  marine  surveyor 
and  inspector  is  competent  evidence  of 
the  seaworthiness  of  a  vessel  at  the 
time  it  was  made,  when  made  in  the 
■course  of  his  business  and  supported  by 
his  testimony  that  he  examined  the 
vessel  and  that  he  had  no  doubt 
that  the  facts  stated  in  it  were  true,  al- 
though he  had  no  independent  recol- 
lections of  those  facts.  In  discussing 
this  question  in  this  case,  Bigelo,  J., 
^ays;  "Nor  was  it  the  record  of  a  past 
transaction  merely,  or  of  existing 
^"acts  casually  noticed,  to  which  no  im- 
portance was  attached  at  the  time.  On 
the  contrary  it  was  a  statement  of  facts 
.contemporaneous  with  the  written 
memorandum  made  for  the  purpose  of 
giving  information  to  parties  interested 
in  the  subject  matter  to  which  it  related 
and  which  was  acted  on  by  them.  It 
was  therefore  in  its  nature  a  semi- 
official document,  and  although  it  was 
not  made  in  pursuance  of  any  positive 
enactment  or  rule  of  law,  it  was  never- 
theless, like  the  entries  made  by  bank 
clerks,  messengers  and  other  similar 
agents,  competent  evidence  of  the  fact 
therein  stated.  It  seems  to  us  to  come 
within  the  rule  laid  down  in  Shove  v. 
Wiley,  iS  Pick.  558.  Nor  can  it  be 
fairly  said  that  the  certificate  is  not  sup- 
ported by  the  oath  of  the  witness.  Al- 
though he  has  no  independent  and  dis- 
tinct recollection  of  the  facts    therein 


stated,  yet  in  connection  with  the  cer- 
tificate and  the  usual  course  of  his  busi- 
ness he  does  testify  to  the  truth  of  the 
statement.  Smith  v.  Johns,  3  Grav 
(Mass.)  517;  Crittenden  v.  Rogers,  "8 
Gray  (Mass.)  452."  Perkins  v.  Augusta 
Ins.  &  Banking  Co.,  10  Gray  (Mass.) 
312. 

Upon  the  issue  as  to  the  seaworthi- 
ness of  a  vessel  at  a  certain  time,  a 
paper  stating  what  repairs  have  been 
made  on  a  vessel  at  the  time  of  the  re- 
pair signed  but  not  written  by  the  ship- 
builder's foreman,  who  testifies  that 
from  seeing  his  signature  to  it  he  be- 
lieves and  has  no  doubt  that  the  facts 
were  as  stated  by  the  paper,  but  he  has 
no  recollection  of  the  facts  or  of  having 
signed  it,  is  not  competent  of  the  facts 
therein  stated.  In  discussing  the  ques- 
tion in  this  case.  Hoar,  J.,  says: '"It 
appears  by  his  deposition  that  he  was 
the  foreman  of  the  shipbuilders  who  re- 
paired the  Arctic  in  New  York  and 
had  charge  of  the  repairs.  A  paper 
bearing  date  December  14th,  1855,  was 
shown  him  and  annexed  to  the  deposi- 
tion. This  paper,  which  is  signed  by 
the  witness  but  not  written  by  him,  re- 
cites that  the  repairs  were  completed 
about  November  15th,  1855,  and  states 
the  condition  of  the  rudder  case  at  the 
time  the  repairs  were  made.  The  wit- 
ness deposes  that  he  had  no  recollection 
of  the  condition  of  the  rudder  case  and 
no  recollection  of  signing  the  paper, 
but  that  from  seeing  his  signature  to  it 
he  believes  and  has  no  doubt  that  facts 
were  as  they  are  there  stated.  It  ap- 
pears, therefore,  that  his  testimony  is 
not  refreshed  by  looking  at  the  paper; 
nor  does  he  remember  that  when  he 
signed  the  paper  he  then  remembered 
the  facts  which  it  recites  and  knew 
them  to  be  true;  nor  is  it  a  memoran- 
dum made  by  him  in  the  ordinary 
course  of  business,  which  he  knows  was 
trul}'  made  from  any  habit  or  rule  to 
which  he  can  testify — differing  in  that 
respect  from  the  recent  case  of  Perkins 
T'.  Augusta  Ins.  &  Banking  Co.,  10 
Gray  (Mass.)  312. 'We  think,  therefore, 
that  he  has  really  testified  to  nothing 
more  than  his  inference  from  seeing 
his  signature  to  the  paper,  and  that  is 
not  sufficient.  The  paper  itself  pur- 
ports to  have  been  made  several  weeks 
after  the  transactions  to  which  it  refers. 
It  does  not  appear  by  whom  it  was 
made,  nor  whether  the  witness  signed 
upon  the  strength  of  his  own  recollec- 
tions or  from  his  confidence  in  the  ve- 
racity of  the   person  who  prepared  it. 
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handwriting  as  his  own.*  But  he  is  not  required  to  swear  to  the 
facts  in  positive  terms,  and  the  memorandum  is  only  received  as 
auxihary  to  and  not  as  a  substitute  for  the  oral  testimony.* 


All  that  he  says  may  be  true  and  yet 
he  may  never  have  had  any  personal 
knowledge  of  the  particular  facts  con- 
cerning which  he  is  asked  to  testify." 
Parsons  v.  Manufacturers  Ins.  Co.,  t6 
Gray  (Mass.)  463. 

A  copy  of  a  memorandum  Is  not  ad- 
missible until  the  absence  of  the  origi- 
nal is  satisfactorily  accounted  for  by 
proof  of  inability  to  produce  it  on  ac- 
count of  its  loss,  destruction  or  other- 
wise.    Paine    v.    Sherwood,    19    Minn. 

315- 

Where  a  judgment  was  obtained 
aghinst  two  persons,  one  being  the 
principal  debtor  and  the  other  only 
surety,  and  after  the  judgment  was  ob- 
tained the  principal  debtor  in  1878 
assigned  to  the  judgment  creditor  all 
unpaid  fees  owing  him  as  clerk  of  the 
county,  as  additional  and  collateral  se- 
curity for  the  payment  of  the  judgment, 
there  was  an  agreement  in  the  assign- 
ment on  the  part  of  the  judgment  cred- 
itor to  collect  and  apply  the  fees  on  the 
judgment.  The  judgment  creditor,  in 
1S80,  without  the  knowledge  of  the 
surety,  assigned  the  fees  back  to  the 
principal  debtor.  In  an  action  between 
the  surety  and  the  judgment  creditor 
the  surety  offered  in  evidence  a  memo- 
randum of  the  fees  that  had  been 
assigned  to  the  judgment  creditor.  The 
suret3',  in  making  up  this  memorandum, 
took  lists  of  the  fees  from  the  clerk's 
books  from  time  to  time  on  slips  of 
paper  and  thereafter  as  he  had  time 
copied  them  into  a  book,  the  pages  of 
which  containing  these  he  offered 
in  evidence.  It  also  appeared  that  at 
the  time  of  the  trial  the  books  of 
the  clerk's  office  had  been  destroyed. 
Held,  that  it  was  error  to  admit  in  evi- 
dence the  memorandum  of  the  fees 
as  offered  in  the  book.  But  if  the 
original  slips  had  been  offered  and  the 
surety  had  testified  that  they  were  true 
copies  of  the  entries  from  which  thev 
were  taken,  and  had  identified  them  as 
such,  they  would  have  been  competent 
evidence.  The  court  also  stated  that  it 
appeared  from  the  evidence,  that,  at  the 
time  the  entries  in  question  were  given 
in  evidence,  there  was  a  copy  of  the 
original  entries  at  hand  which  was  iden- 
tified as  an  examined  copy  and  which 
could   have  been  admitted  m  evidence. 


Crim  V.  Fleming  (Ind.),  24   N.  E.  Rep 

358- 

Newspaper  Statements. — A  suit  was 
brought  against  a  railroad  com- 
pany for  injuries  sustained  by  the 
plaintiff"  while  he  was  travelling  on  de- 
fendant's road.  At  the  trial  the  de- 
fendants offered  in  evidence  a  newspa- 
per account  of  the  accident  published 
a  day  or  two  afterwards.  The  author 
of  the  article  was  examined  and  he 
stated  that  he  talked  with  the  plaintifT 
and  with  others  on  the  day  of  the  acci- 
dent and  that  he  published  the  facts  as 
he  got  them  that  day,  but  he  could  not 
distinctly  state  from  whom  he  got  his 
principal  information,  and  after  his 
recollection  had  been  refreshed  hy  read- 
ing the  article  he  was  unable  to  testifv 
that  he  received  the  statement  sought 
to  be  given  in  evidence  from  the  plain- 
tiff or  from  whom  he  did  receive  it. 
Held,  that  the  article  was  properlv  ex- 
cluded, as  it  did  not  purport  to  be,  and 
was  not  in  truth,  a  statement  of  a  con- 
versation with  or  declarations  made 
by  the  plaintiff,  and  was  not  a  memo- 
randum made  by  the  witness  of  a  par- 
ticular conversation  at  or  near  the  time 
it  was  had,  and  which  the  witness  could 
state  under  oath  was  a  correct  memo- 
randum of  such  conversation  Downs 
V.  New  York  Cent.  R.  Co..  47  N.  Y.  83. 

In  criminal  cases  proof  of  statements 
made  by  the  defendant  must  be  by  the 
witness  himself  and  not  by  a  written 
memorandum  made  by  him  at  the  time 
which  he  says  is  correct.  People  v. 
Elyea,  14  Cal.  144. 

Where  the  witnesses  are  not  pro- 
duced in  court  on  the  trial  of  a  capital 
case,  a  memorandum  of  the  testimony 
given  by  the  witness  before  a  coroner 
taken  by  a  person  who  was  present  is 
not  admissible  in  evidence  even  if  it  is 
proved.  State  v.  McElmurray,  3. 
Strobh.  (S.  Car.)  33. 

1.  Gilchrist  v.  Brooklyn  Grocers' 
Mfg.  Assoc.,  %()  N.  Y.  495;  Howard  v. 
McDonough,  77  N.  Y.  593. 

As  to  how  verified,  see  Handwrit- 
ing, vol.  9,  p.  268. 

2.  Russell  V.  Hudson  River  R.  Co., 
17  N.  Y.  134;  Collins  V.  Rockwood,  64 
How.  (N.  Y.)  Pr.  57;  Stickney  v. 
Bronson,  5  Minn.  215;  Williamson  v. 
Doe,  7  Blackf.  (Ind.)  12. 


266 


When  Evidence. 
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Memoranda  Made. 


3.  Memoranda  Made  in  the  Usual  Course  of  Business. — In  order 
to  entitle  entries  and  memoranda  made  in  the  usual  course 
of  business  to  be  admitted  in  evidence,  the  person  who  made 
them,  though  living  out  of  the  State,  must  be  called,  or  ex- 
amined on  commission,  otherwise  his  entry  or  memorandum  can- 
not be  received.^     Yet  some  of  the  courts  have  laid  down  the 


Memoranda  are  not  independent 
evidence  in  chief  during  the  lifetime  of 
the  party  making  them.  Lapham  v. 
Kell3',  35  Vt.  195;  Cross  v.  Bartholo- 
mew, 42  Vt.  206;  Godding  v.  Orcutt,  44 
Vt.  54. 

An  action  in  trover  was  brought 
against  a  railroad  company,  and  the 
property  in  question  was  the  con- 
tents of  the  plaintifFs  trunks.  At  the 
trial  a  memorandum  of  the  contents  of 
the  trunks  made  by  the  plaintiff's  wife, 
as  she  could  call  to  mind  she  put  them 
down  on  several  pieces  of  paper,  and 
then  transcribed  them  to  the  one  pro- 
duced at  the  trial.  This  was  read  to 
the  jury  as  a  statement  on  paper  in  de- 
tail of  the  articles  contained  in  the 
trunks  which  she  had  testified  to.  Held, 
that  the  memorandum  was  competent 
for  this  purpose.  McCormic  v.  Penn- 
sylvania Cent.  R.  Co.,  49  N.  Y.  303. 

It  appeared  in  an  action  for  tres- 
pass for  cutting  trees  that  a  memoran- 
dum of  the  number  of  trees  cut  was  made 
by  one  person  at  the  dictation  of  an- 
other, and  authenticated  by  the  testi- 
mony of  both.  Held,  to  be  evidence, 
but  a  copy  is  not  unless  the  original  is 
lost  or  destroyed.  Wallace  v.  Good- 
hall,  18  N.  H.  439. 

1.  Brewster  %t.  Doane,  2  Hill.  (N.  Y.) 
537;  White  V.  Ambler,  S  N.  Y.  170; 
Moore  v.  Andrews,  5  Port.  (Ala.)  107; 
Merrill  v.  Ithaca  &  Owego  R.  Co.,  16 
Wend.  (N.  Y.)  579;  Spaun  v.  Boltz,  i 
Fla.  302;  Tenny  v.  Mulvaney,  9  Oreg. 

40.';- 

It  is  settled  in  several  cases  that  a 
writing  when  offered  as  proof  of  a  fact 
asserted  in  it  is  not  evidence,  it  being, 
when  so  offered,  but  a  certificate  of  a 
third  person  not  on  oath.  (2  Watts. 
(Pa.)  180;  3  Watts  (Pa.)  no;  4  Watts 
(Pa.)  424.)  He  must  be  called  to  prove 
the  fact.  If  the  writing  were  the  best 
evidence  of  the  fact  to  be  proved  by  it, 
it  would  open  the  door  to  the  fraudu- 
lent concoction  of  evidence  enabling 
him  to  prove  by  a  written  statement 
what  he  dares  not  say  upon  oath. 
The  party,  therefore,  had  a  right  to  call 
the  witness  and  to  examine  him  as  to 
the    sum    he   agreed   to   pay,  but  the 


writing  might  be  called  for  to  refresh 
his  memory  or  to  contradict  him. 
Gilmore  f.  Wilson,  53  Pa.  St.  194. 

Where  an  account  is  kept  in  the  ordi- 
narv  course  of  business,  of  laborers  em- 
ployed in  the  prosecution  of  work 
based  upon  daily  reports  of  foremen 
who  had  charge  of  the  men  and  who,  in 
accordance  with  their  duty,  reported 
the  time  to  another  suboi'dinate  of  the 
same  common  master  but  of  a  higher 
grade  who  in  turn,  also  in  accordance 
with  his  duty,  entered  the  time  as  re- 
ported. Held,  that  the  entries  so  made 
with  the  evidence  of  the  foreman  that 
they  made  true  reports  and  of  the  per- 
son who  made  the  entries  that  he  cor- 
rectl3'  entered  them  are  admissible  and 
also  held  that  the  rule  as  to  the  admis- 
sibilitv  of  memoranda  may  properly 
be  extended  to  embrace  such  a  case. 
Mavor  etc.  of  New  York  v.  Second 
Ave.  R.  Co.,  102  N.  Y.  57.^;  Payne  v. 
Hodge,  7  Hun  (N.  Y.)  612;  Dunn  v. 
James,  62  How.  (N.  Y.)  Pr.  307;  Mer- 
rill V.  Ithaca  and  Owego  R.  Co.,  16 
Wend,  (N.  Y.)  579. 

In  Ne-M  Tork,  the  former  doctrine  of 
the  courts  was  that  a  memorandum 
could  not  be  given  in  evidence  as  an  in- 
dependent piece  of  testimony.  The 
rule  was  that  it  might  be  referred  to  by 
a  witness  to  refresh  his  memory,  but  he 
must  then  swear  to  the  truth  of  the 
facts  or  his  statement  would  not  be  evi- 
dence. Later  original  entries  might  be 
read  in  evidence,  though  the  witness 
had  forgotten  the  fact  attested  by  them; 
but  this  rule  was  restricted  to  entries 
made  in  the  usual  course  of  business. 
Merrill  v.  Ithaca  &  Oswego  R.  Co.,  id 
Wend.  (N.  Y.)  599;  Monroe  v. 
Culver,  2  Hill  (N.  Y.)  531.  This 
limitation  was  afterwards  abolished, 
and  now  any  memorandum  made  at  or 
about  the  time  that  the  event  or  trans- 
action that  is  mentioned  in  it  took 
place,  and  which  the  person  who  made 
it  swears  that  he  knows  it  was  correct 
when  he  made  it,  may  be  admitted  in 
evidence  in  connection  with  the  testi- 
mony' of  the  witness.  Halsey  v.  Linse- 
baugh,  15  N.  Y.  485;  Guy  v.  Mead,  22; 
N.  Y.  462. 
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Tule  that  such  memoranda  are  admissible  without  the  cor- 
roborating testimony  of  the  person  who  made  them  upon  proof 
■of  his  handwriting,  if  he  is  residing  at  the  time  of  the  trial  with- 
out the  State. 1 


In  Oregon,  however,  the  court  de- 
cided that  entries  made  exclusively  in 
a  person's  own  business,  disconnected 
from  their  transactions  with  other 
parties,  are  merely  private  memo- 
randa, and  do  not  stand  on  the  same 
ground  as  entries  in  the  course  of 
official  business,  or  entries  made  in  the 
usual  course  of  business  transactions 
with  other  parties,  and  are  inadmissible 
to  prove  their  own  contents,  although 
properly  authenticated  as  original  en- 
tries or  memoranda.  Tenney  v.  Mul- 
-vaney,  9  Oreg.  405. 

In  Vermont,  the  rule  is  that  private 
memoranda  are  not  admissible  in 
evidence  in  favor  of  the  party  making 
them.     Godding  v.  Orcutt,  44  Vt.  54. 

In  Maine,  a  memorandum  is  not 
•competent  evidence  to  corroborate  the 
testimony  of  the  person  who  made  it. 
Steward  v.  Norton,  71  Me.  128-131. 

Where  a  memorandum  is  oifered  in 
•evidence,  and  any  part  of  it  is  objec- 
tionable and  the  court  refuses  to  admit 
it  and  exception  is  taken,  the  appellate 
court  will  not  sustain  the  exception  un- 
less the  party  offering  it  at  the  trial 
particularly  pointed  out  to  the  court 
the  competent  part  and  withdrew  all  of 
it  that  is  objectionable.  Steward  v. 
Norton,  71  Me.  12S. 

Where  a  question  of  time  Is  material 
In  the  issue,  and  one  of  the  parties 
testifies  that  he  drew  up  a  writing  when 
he  made  the  settlement  with  the  op- 
posing party,  and  that  he  made  no  ob- 
jection, it  is  admissible  in  evidence  to 
fix  the  time  in  dispute,  although  it  was 
not  found  that  the  memorandum  was  in 
fact  shown  to  the  part}',  or  that  its  date, 
which  tends  to  fix  the  time,  is  correct. 
Goodnow  V.  Parsons,  36  Vt.  46. 

A  bank  recovered  a  judgment  on  a 
note  for  $1,300,  and  at  the  bottom  of 
the  note  there  was  a  memorandum  as 
follows,  viz:  "Dis'ld  $1,033."  Held,theit 
this  memorandum  did  not  establish  the 
fact  that  $1,033  ^^^  '^^  r&i\.  considera- 
tion given  for  the  note  so  as  to  make 
the  judgment  erroneous.  Elleston  v. 
Bank  of  Commonwealth,  3  Dana  (Ky.) 

•99- 

Where  the  question  in  dispute  was  as 
to  the  length  of  credit  given,  the  de- 
fendant, on   notice  from   the   plaintiff, 


produced  the  original  bill  of  sale  on 
which  was  a  memorandum  of  the  time 
of  credit  given.  This  evidence  was 
held  not  to  be  overcome  by  the  testi- 
mony of  the  plaintiff's  book  keeper, 
which  tended  to  show  that  he  had 
made  such  memorandum  without  in- 
structions from  his  employer.  Leeds  v. 
Dunn,  10  N.  Y.  469. 

1.   Vinal  V.  Gilrnan,  21   W.  Va.  301;   . 
45   Am.   Rep.  562;     Reynold   v.    Man- 
ning,  15   Md.   510.     See   also  this  title 
under  Deceased  and  Insane  Per- 
sons, page  270. 

The  rule  w^as  stated  in  Chaffee  v. 
United  States,  18  Wall.  (U.  S.)  516,  to 
be  that  such  entries  are  admissit)le  upon 
proof  of  the  handwriting  where  the 
person  was  beyond  the  reach  of  the 
process  or  commission  of  the  court. 

The  entries  of  a  book  keeper  were  ad- 
mitted in  evidence  where  it  was  shown 
that  he  was  an  Englishman  by  birth, 
who  came  to  this  country  and  remained 
but  a  few  years  (the  entries  being  made 
while  he  was  here),  that  he  then  returned 
J  to  England  leaving  po  relations  here, 
never  having  been  martied,  and  that 
more  than  three  years  before  the  trial 
a  letter  was  received  from  him  written 
in  Australia,  and  he  had  never  been 
heard  from  since.  Reynold  v.  Man-  ■ 
ning,  15  Md.  510. 

In  Vermont,  where  an  action  of  book 
account  was  brought  and  auditors  were 
appointed  who  made  their  report  as  to 
the  accounts,  it  was  held  that  entries  in 
plaintiff's  books  were  properly  ad- 
mitted in  evidence  before  them  that 
had  been  made  by  the  plaintiff 's  clerks, 
who  were  out  of  the  State.  But  the 
court  also  stated  that  "had  this  been  an 
action  in  which  the  books  of  the  party 
were  not  evidence,  the  rule  would  have 
been  otherwise."  Cummings  v.  FuUam, 
13  Vt.  434. 

In  Connecticut,  the  rule  has  been  laid 
down  that  the  testimony  of  the  party 
who  made  the  entries  is  "dispensed  with 
ex  necessitate  where  he  is  beyond  reach, 
or  is  incompetent  as  a  witness.  Bar- 
tholomew V.  Farwell,  41  Conn.  107. 

Entries  of  this  kind,  made  by  persons 
who  have  ahsconded,  are  admissible  in 
evidence  where  it  is  shown  that  diligent 
enquiries   have  been  made  with  a  view 
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While  others  have  held  this  to  be  the  rule  where  the  person   was 
only  temporarily  out  of  the  State, ^ 

4.  Memoranda  of  Agreement. — A  memorandum  of  an  agree- 
ment not  signed  by  either  party  is  not  admissible  in  evidence 
when  offered  alone.'''  But  it  may  bo  admitted  in  evidence  in  con- 
nection with  parol  evidence  of  a  party's  concessions  that  it  con- 
tained the  true  contract  between  them^  or  to  corroborate  other 


to  obtain  their  testimony,  which  proved 
wholly  unavailing.  North  Bank,  v, 
Abbott,  13  Pick.  (Mass.)  465. 

1.  Alter  V.  Berghaus,  8  Watts  (Pa.) 
77;  Hay  V.  Kramer,  2   W.  &    S.  (Pa.) 

137.  138- 

2.  Hosford  v.  Foote,  3  Vt.  391; 
Vastbinder  v.  Metcalf,  3  Ala.  100; 
Price  V.  Mathews,  14  La.  An.  11; 
Flood  V.  Mitchell,  68  N.  Y.  507;  Gil- 
more  V.  Wilson,  53  Pa.  St.  194. 

Private  memoranda,  or  projects  of 
an  agreement  unsigned  and  retained  by 
the  drawer  of  them,  are  not  evidence  of 
a  contract  obligator3'  upon  him  or  his 
representatives,  unless  corroborated  by 
other  testimony.  Price  v.  Mathews,  14 
La.  An.  11. 

3.  Hosford  t'.  Foote,  3  Vt.  391 ;  Cook 
V.  Anderson,  20  Ind.  15;  Stannard  v. 
Smith,  40  Vt.  513. 

A  written  memorandum  of  a  con- 
tract signed  by  one  party  only,  may  be 
competent  evidence  to  establish  the 
terms  of  the  contract  if  it  is  accom- 
panied with  other  evidence  or  proof  of 
circumstances  tending  to  show  the  as- 
sent of  the  other  party.  Cook  v.  An- 
derson, 20  Ind.  15. 

A  memorandum  of  an  oral  agree- 
ment, written  and  signed  by  a  party  in 
his  own  private  memorandum  book  for 
his  own  private  reference,  is  not  conclu- 
sive upon  anyone,  but  at  most  it  is  a 
piece  of  evidence  not  admissible  in  his 
favor  unless  accompanied  by  proper 
parol  proof,  and  only  competent  against 
him  as  an  admission,  the  force  of  which 
is  to  be  determined  by  proof  of  the  cir  - 
cunistances  under  which  it  was  made. 
Stannard  v.  Smith,  40  Vt.  513. 

A  memorandum  reading  as  follows, 
viz:  "Due  B  $10,000,  to  be  paid  for  her 
support  as  needed,  and  if  no  part  is  need- 
ed no  part  is  to  be  paid,"  is  neither  evi- 
dence of  a  debt  nor  of  an  agreement  to 
pay  interest  on  that  amount.  Scammon 
V.  Scammon,  28  N.  H.  119. 

In  order  to  introduce  as  evidence 
written  endorsements  made  bj'  agents 
of  a  railroad  company  upon  a  bill  of 
lading  referred  from  one  agent  to  an- 


other in  respect  to  what  was  the  condi- 
tion of  the  goods  when  they  were  re- 
ceived by  the  carrying  company  sued 
for  injurj'  sustained  by  them,  it 
must  be  shown  that  it  is  within  the 
duties  of  the  agents  to  investigate  the 
condition  of  the  goods  received  for 
transportation  and  to  endorse  the  result 
of  their  investigation  on  the  bill  of 
lading.  Evans  v.  Atlanta  etc.  R.  Co., 
56  Ga.  498. 

An  action  was  brought  on  an  account 
stated.  On  trial  it  appeared  that  the 
plaintiff  and  defendant  had  formed  a 
partnership  in  1869  which  continued 
until  1874,  when  they  formed  a  corpora- 
tion for  the  continuance  of  the  busi- 
ness, being  themselves  the  principal 
shareholders.  There  was  no  account- 
ing between  them  on  the  partnership 
deal  until  1881,  when  Sanderson,  the 
book  keeper  of  the  partnership,  drew 
oif  from  the  books,  showing  a  balance 
in  the  plaintiffs'  favor.  This  memoran- 
dum tne  plaintiffs  introduced  in  evi- 
dence. The  defendants  objected  to  it 
as  incompetent  and  immaterial.  The 
plaintiff  testified  that  they  made  the 
settlement  from  this  memorandum  in- 
stead of  going  through  the  books  them- 
selves. Held,  that  although  the  de- 
fendants denied  this,  the  fact  of  such  a 
settlement  being  made  from  it  was  for 
the  jury  to  determine.  It  was,  there- 
fore, properly  admitted  in  evidencei 
Miner  v.  Lornian,  66  Mich.  530. 

Where  it  was  shown  by  the  plaintiflT 
that  he  made  a  certain  agreement  with 
the  defendant  in  the  presence  of  B,  and 
that  B  at  the  tjme  made  a  written 
memorandum  of  the  mode  of  settle- 
ment of  the  parties'  accounts,  and  that 
upon  the  basis  of  this  the  agreement 
was  made,  hg'ld  that  the  memorandum 
was  competent  evidence  for  the  plain- 
tiff to  introduce  for  the  purpose  of  cor- 
roborating his  own  testimony.  Norton 
V.  Downer,  33  Vt.  26. 

Where  an  agreement  was  made  be- 
tween two  parties  in  regard  to  a  settle- 
ment between  them,  in  the  presence  of 
a  third  person,  and  he  at  the  time  made 
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evidence,  such  as  the  acts,  doings  and  declarations  of  the  parties, 
the  mode  of  transacting  business  and  keeping  accounts,  and  the 
dealings  with  others,  which  tends  to  show  that  there  was  such  an 
-agreement  as  indicated  by  the  memorandum. ^  And  when  it  is 
thus  admitted  as  evidence  it  goes  to  the  jury,  not  as  conclusive 
evidence  of  an  agreement,  but  as  an  item  of  proof  to  be  weighed 
and  considered  in  connection  with  the  other  evidence. ^ 

5.  When  Made  by  Deceased  Third  Persons — (a)  In  the  Usual 
Course  of  Business. — Memoranda  and  entries  rnade  by  deceased 
third  persons  are  also  admissible  in  evidence  when  made  at 
the  time  when  the  facts  recorded  took  place,  in  the  ordinary 
course  of  their  business  and  corroborated  by  other  circumstances 
"which  render  it  probable  that  the  facts  occurred.^ 


a  memorandum  of  the  mode  of  settle- 
ment, upon  the  basis  of  which  such 
agreement  was  made,  held  that  the 
memorandum  was  competent  for  one  of 
the  parties  to  introduce  in  evidence  to 
corroborate  his  testimony.  Norton  v. 
Downer,  33  Vt.  26. 

Where  books  of  account  are  not  ad- 
missible in  evidence  the}'  cannot  be 
regarded  as  a  memorandum  made  at 
the  time  and  be  admitted  to  corroborate 
•other  testimony.'  Field  v.  Thompson, 
Iiq  Mass.  151. 

The  mere  fact  that  certain  persons 
valued  property  which  was  the  subject 
of  a  contract  will  not  make  their  writ- 
ten valuation  evidence  where  it  is  not 
shown  that  it  was  authorized  or  as- 
sented to  by  the  contracting  parties. 
Phaw  V.  Bachelor,  3  Ala.  237. 

When  Memorandum  Is  a  Part  of  the  Res 
Gestse. — A  memorandum  written  partly 
by  both  of  the  parties  to  a  transaction 
is  admissible  as  a  part  of  the  res  gestce 
in  a,  suit  between  the  parties  concern- 
ing the  transaction  irrespective  of  anj' 
■  right  that  one  of  the  parties  may  have 
to  use  it  for  the  purpose  of  refreshing 
his  memory.     Bigelow  v.  Hall,  gi  N.  Y. 

A  inemorandum  was  made  at  a  set- 
tlement between  the  parties  as  the 
amounts  of  the  account  were  called  off 
from  the  plaintiff's  books,  and  when 
completed  verified  by  the  books.  This 
memorandum  was  used  as  the  basis  of 
■settlement  between  the  parties.  Some 
time  after  the  settlement  the  plaintiff 
claimed  a  mistake  in  the  settlement  and 
brought  suit  for  the  balance  to  be  due 
him,  and  on  trial  the  defendant  offered 
this  memorandum  in  evidence  to  show 
the  basis  upon  which  they  settled.  Held, 
that  the  memorandum  was  admissible 


as  a  part  of  the   res  gestm.     Madigan 
V.  De  Graff,  17  Minn.  52. 

1.  Dickinson  v.  Robbins,  12  Pick. 
(Mass.)  74;  Cook  v.  Anderson,  20  Ind. 
15;  Price  V.  Mathews,  14  La.  An.  11; 
Lathrop  v.  Bramhall,  64  N.  Y.  365. 

2.  Dickinson  v.  Robbins,  12  Pick. 
(Mass.)  74. 

3.  Patteshall  v.  Turford,  3  B,  &  Ad. 
890;  Augusta  V.  Windsor,  19  Me.  317; 
Dow  V.  Sawyer,  29  Me.  117;  Arms  v. 
Middleton,  23  Barb.  (N.  Y.)  571;  Rus- 
sel  V.  Werntz,  24  Pa.  St,  337;  Galbraith 
V.  Elder,  8  Watts  (Pa.)  81;  Ross  v. 
Rhoades,  15  Pa.  St.  163;  Lindsay  v. 
Scroggs,  2  Rawle  (Pa.)  141;  Warren 
iy.  Greenville,  2  Stra.  1129;  Doe  v,  Rob- 
inson, 15  East  32;  Skipwith  v.  Shirley, 
II  Ves.  64;  Ward  v.  Garnons,  17  Ves. 
140;  Stapylton  •?'.  Clough,  2  EI.  &  Bl. 
937;  Clark  V.  Wilmot,  i  Y.  &  C.  C.  C. 
53;  Whaley  v.  Carlisle,  17  Ir.  C.  L. 
792;     Rciwlins    f.    Richards,    28    Beav. 

37°- 

Contemporaneous  memoranda  of 
acts  and  occurrences,  or  copies  of  in- 
struments, if  made  in  the  course  of 
business,  or  where  they  would  be  looked 
for,  are  often  received,  especially  when 
sustained  by  other  evidence.  Briggs  v. 
Henderson,  49  Mo.  531. 

Where  a  scale  bill  was  made  by  a 
person  agreed  upon  to  do  the  scaling 
by  parties  to  a  contract  relating  to  logs 
and  delivered  at  the  time  to  the  party  to 
be  charged  and  made  known  to  both 
parties  at  the  time,  it  is  competent  evi- 
dence as  to  the  quantity  of  the  logs,  if 
not  tainted  with  fraud,  after  the  death 
of  the  person  who  made  it.  Bailey  v. 
Blanchard,  62  Me.  168.  ^ 

Letters  Written  by  Deceased  Persons. 
— Where  an  action  was  brought  for 
overflowing    the   plaintiff's    land,    the 
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plaintiif  claimed  that  the  defendant  in 
1S33  raised  his  dam  higher  than  he  had 
a  right  to  do,  and  in  order  to  rebut  evi- 
dence introduced  by  the  plaintiff  tend- 
ing to  show  this  to  be  the  fact,  the 
defendant  offered  in  evidence  a  letter 
signed  by  B  (he  having  charge  of  the 
mill  at  the  time  the  dam  was  raised), 
addressed  to  the  defendant,  and  stating 
in  what  manner  the  dam  was  raised  at 
the  time  referred  to.  The  letter  was 
-written  in  1836,  two  years  after  the  con- 
troversy had  commenced,  and  B  having 
died  after  writing  it  and  before  the 
trial.  Held,  that  it  was  inadmissible 
in  evidence,  it  being  no  different  from 
the  opinion  or  remark  of  any  other 
person  who  was  acquainted  with  the 
subject  matter  in  controversy,  and  that 
it  did  not  come  within  any  of  the  es- 
tablished exceptions  to  the  rule  ex- 
cluding hearsa}'  evidence.  Abel  v. 
Fitch,  20  Conn.  90. 

In  an  action  brought  by  a  manufac- 
turing company  against  a  defendant, 
the  complaint  alleged  that  the  defend- 
ant and  his  deceased  partner  were  their 
bailiffs  and  receivers  of  a  quantity  of 
cotton  goods  to  ship  to  Washington 
(N,  C.)  for  account  and  risk  of  the  plain- 
tiffs, and  that  they  promised  to  account 
for  the  same  on  demand.  At  the  trial 
the  defendant  offered  in  evidence  letters 
from  one  King,  to  whom  he  had  sent 
the  goods,  and  who  had  sold  them,  for 
the  purpose  of  proving  that  the  defend- 
ant and  his  late  partner  had  used  due 
diligence  to  collect  the  proceeds  of  the 
sale  and  for  other  purposes.  Held,  that 
the  letters  were  but.  declarations  not 
under  oath,  and  the  fact  of  King's  death 
did  not  give  them  an  efficiency  which 
they  had  not  in  his  lifetime.  Farming- 
ham  Mfg.  Co.  V.  Barnard,  2  Pick. 
(Mass.)  532. 

Public  Ofilcers  and  Officers  of  Com- 
panies. —  Memoranda  of  public  offi- 
cers for  money  paid  to  them  w-hich 
they  are  authorized  to  receive  are  com- 
j>etent  secondary  evidence  after  the 
officer's  death  within  the  general  prin- 
ciple upon  which  entries  and  mem- 
oranda of  persons  deceased  are  ad- 
mitted. Livingston  v.  Arnoux,  56  N. 
Y.  507;  Harrison  v.  Blades,  3  Camp. 
457;  Jones  v.  Carrington,  i  C.  &  P. 
327;  Id.  497;  Cluggage  v.  Swan,  4  Bin. 
(Pa.)  150. 

The  annual  settlement  and  the  state- 
ment to  his  successor  in  office  of  the 
amount  of  public  money  in  his  hands 
was  admitted  in  evidence  against  his 
-sureties  in  an  action  against  them  on 


the  treasurer's  official  bond.  Townsend 
V.  Everett,  4  Ala.  607. 

Books  kept  by  a  deceased  treasurer 
of  a  toll  bridge  company  were  admitted 
in  evidence  to  show  the  amount  of  tolls 
received  on  the  ground  that  the  entries 
made  by  the  deceased  treasurer  were 
against  his  interest,  as  they  charged 
him  with  the  amount  of  such  tolls. 
Chenango  Bridge  Co.  v,  Paige,  83  N. 
Y.  178. 

Memoranda  Made  by  Professional 
Persons. — The  receipts  of  an  attorney 
for  a  judgment  creditor  for  money  paid 
him  bv  a  person  against  whom  the 
judgment  was  obtained  are  admissible 
in  evidence  after  the  death  of  the  at- 
torney.    Taylor   v.   Gould,  57   Pa.    St 

152-    "  .  .       .    , 

An  account  in  a  midwife  s  books, 
where  she  charged  for  delivering  a  child 
and  also  acknowledged  the  payment 
thereof  (the  word  "paid,"  with  the  date 
thereof,  was.  written  on  the  entry)  Avas 
admitted  in  evidence  to  prove  the  age 
of  the  person  so  deli\'ered,  on  the 
ground  that  the  entr3'  was  against  the 
midwife's  interest.  Higham  t.  Ridg- 
way,  I  East  109;  3  Smith's  L.  C.  331. 

An  application  was  made  to 
the  referee  at  the  trial  to  amend  the 
coinplaint  in  order  to  make  it  conform 
to  the  proof,  and  pending  the  considera- 
tion of  the  motion  the  referee  died.  At 
the  argument  of  a  motion  in  the  su- 
preme court  for  a  settlement  of  the 
case  a  memorandum  in  the  handwriting 
of  the  referee  was  produced,  indicating 
that  he  had  concluded  to  allow  the 
amendment.  Held,  that  the  case  was 
properly  settled  by  the  court,  as  if  the 
amendment  had  been  made.  Kellogg 
V.  Resse.  i   N.  Y.  Supp.  291. 

Where  it  was  shown  that  an  attor- 
ney left  his  office  for  the  purpose  of 
serving  several  notices  to  quit,  and  it 
was  proved  that  he  actually  served  all 
of  them  but  the  one  in  question,  and 
this  one  had  a  memorandum  endorsed 
on  it  in  the  atto'rne3''s  handwriting, 
showing  that  it  was  served  the  same 
day  that  the  others  were,  held  that  the 
memoranduin  was  admissible  in  evi- 
dence to  show  that  this  one  had  been 
served,  the  attorney  having  died  before 
the  trial.  Patteshall  v.  Turford,  3  B.  & 
Ad.  890. 

In  a  suit  where  the  age  of  a  person 
was  in  dispute,  the  entry  in  the  deceased 
physician's  book  of  the  fact  that  he  at- 
tended the  person's  mother  when  he  was 
born  was  admitted  in  evidence  to  show 
the   date    of    the  person's   birth,  it  be- 
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[b)  When  Made  in  Pursuance  of  Duty. — Memoranda  or  en- 
tries, made  by  a  person  in  the  ordinary  course  of  his  business,  of 
acts  or  matters  which  his  duty  in  such  business  requires  him  to 
do  for  others,  in  case  of  his  death  or  insanity,  upon  proof  of  his 
handwriting,  are  admissible  as  evidence  of  the  acts  and  matters  so 
done.^     It  is  of  course  hable  to  be  impugned  by  other  evidence 


ing  shown  that  he  kept  a  record  of  all 
of  his  birth  cases  during  his  practice: 
held  to  be  properly  admitted.  Arms  v. 
Middleton,  23  Barb.  (N.  Y.)  571. 

It  was  also  held  to  be  proper  to  ad- 
mit a  physician's  record  of  his  cases  to 
show  the  time  that  a  person  had  his 
limb  fractured,  when  in  the  course  of 
the  suit  it  became  important  to  show 
this  fact.     Augusta  v.  Windsor,  19  Me. 

317- 

Surveyor's  Field  Notes  and  Memo- 
randa.— Field  notes  and  memoranda  of 
official  acts  and  instructions  found  in 
the  offices  of  deceased  deputy  surveyors 
are  admissible  in  evidence  of  the  facts 
they  contain.  Russell  v.  Werntz,  24 
Pa.  St.  337;  Galbraith  v.  Elder,  8 
Watts  (Pa.)  81;  Ross  v.  Rhoads,  15  Pa. 
St.  163;  Lindsay  t'.  Scroggs,  2  Rawle 
(Pa.)  141;  Walker  v.  Cartis,  116  Mass. 
98. 

On  trial  of  an  ejectment  in  order  to 
show  the  location  of  unseated  land, 
manuscript  books  containing  returns  of 
surveys  of  unimproved  lands  surveyed 
by  different  deputy  surveyors  which 
were  found  in  the  office  of  a  deceased 
deputy  surveyor,  held  properly  admit- 
ted in  evidence.  Russel  v.  Werntz,  24. 
Pa.  St.  337. 

1.  Nicholl  V.  Webb,  8  Wheat.  (U.  S.) 
326;  Chaffee  v.  United  States,  18  Wall. 
(U.  S.)  516;  Bank  of  United  States  v. 
Davis,  4  Cranch  C.  Ct.  533;  Bounds  v. 
Bounds,  II  Heisk.-(Tenn.)  31S;  Skann 
V.  Baltzell,  i  Fla.  301;  46  Am.  Dec. 
346;  Ocean  Nat.  Bank  v.  Carll,  9  Hun 
(N.  Y.)  239;  Brewster  v.  Doane,  2 
Hill  (N.  Y.)  537;  Fisher  v.  Mayor  etc. 
of  N.  Y.,  67  N.  Y.  73;  Sheldon  v.  Ben- 
ham,  4  Hill  (N.  Y.)  129;  Chaffee 
V.  United  States,  18  Wall.  (U.  S.) 
516;  Union  Bank  v.  Knapp,  3  Pick. 
(Mass.)  96;  Halliday  v.  Martinet,  20 
Johns.  (N.  Y.)  168;  Butler  v.  Wright, 
2  Wend.  (N.  Y.)  369;  Hart  v.  Wilson, 
2  Wend.  (N.  Y.)  513;  Nichols  v.  Gold- 
smith, 7  Wend.  (N.  Y.)  160;  Merrill  v. 
Ithaca  etc.  R.  Co.,  16  Wend.(N.Y.)  586; 
Burnham  v.  Adams,  i;  Vt.  313;  Bank  01 
Wilmington  and  Brandy  wine  ■z'.Bradun, 
I  Harr.  (Del.)  14;  Poole  v.  Dicas,  [ 
Scott  600;  Eastern   Union    R.  v.   Sy- 


mons,  5  Exch.  237;  Welsh  v.  Lany- 
field,  16  M.  &  W.4g7;  Smith  v.  Blakey, 
15  W.  R.  492. 

Memoranda  made  by  a  sheriff  in  a. 
book  which  he  kept  for  that  purpose  are 
evidence  in  a  suit  between  third  parties 
after  his  death,  where  the  entries  were 
made  in  the  course  of  his  official  busi- 
ness, and  were  against  his  interest  at. 
the    time.     Field    v.    Boynton,   33   Ga. 

239- 

Rules  In  Regard  to  Entries  Made  by 
Deceased  Notaries,  Bank  Clerks,  Messen- 
gers and  Other  Agents. — Registers  and 
other  memoranda  of  notaries  public  are 
admitted  in  evidence  after  their  decease 
when  authenticated  by  the  testimony  of 
clerks  or  others  who  can  identify  them 
and  testif)'  to  their  mode  of  transacting 
business  and  keeping  registers  of  their 
acts  for  the  purpose  of  provi,ng  the 
matters  and  acts  so  done.  Shove  v. 
Wiley,  18  Pick.  (Mass.)  558;  Halliday 
V.  Martinet,  20  Johns.  (N.  Y.)  168; 
Nicholl  V.  Webb,  8  Wheat.  (U.  S.)- 
326;  Brewster  v.  Doane,  2  Hill  (N.Y.)' 

537- 

The  same  rule  applies  to  the  memo- 
randa of  bank  clerks,  messengers  and 
merchant's  clerks,  and  other  similar 
agents.  Welsh  v.  Barrett,  15  Mass. 
380;  Price  V.  The  Earl  of  Torrington,. 
I  Salk.  285;  Pitman  v.  Maddox,  2  Salk. 
690;   Pritt  V.  Fairclough,  3  Camp.  305; 

3  Camp.  379;  Brewster  f.  Doane,  2 
Hill  (N.  Y.)  537;    Sheldon  t).   Benham, 

4  Hill  (N.  Y.)  129;  Ocean  Nat.  Bank 
t).  Carll,  9  Hun  (N.  Y.)  239. 

Insane  Clerks. — This  rule  also  applies 
where  the  clerk  has  afterwards  become 
insane.  Union  Bank  xk  Knapp,  3  Pick. 
(Mass.)  96.  But  not  as  to  entries  made 
that  were  not  within  his  duties.  Cole- 
man V.  Mellersh,  2  Mac.  &  G.  309. 

Absconding  Clerks. — It  also  applies 
when  the  clerk  or  messenger  making" 
the  entries  has  absconded  before  the 
trial,  and  it  is  shown  that  diligent  en- 
quiries have  been  made  with  a  view  to 
obtaining  his  testimony,  which  have 
proved  wholly  unavailing.  North  Bank 
V.  Abbott,  13  Pick.  (Mass.)  465. 

Instance  where  a  Deceased  Notary's 
Memorandum  of  a  Protest  Did  Not  State 
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and  to  be  encountered  by  any  presumption  or  facts  which  dimin- 
ish its  credibility  or  certainty.^ 

(c)  When  Made  by  Deceased  Third  Persons  Against  Their  Interest, 
— And  again  memoranda  and  entries  made  by  deceased  persons 
are  admissible  in  evidence  upon  proof  of  their  handwriting  when 
they  had  a  peculiar  acquaintance  with  the  subject,  provided 
that  such  entries  were  against  their  interest  at  the  time  they 
were  made.^ 


Facts  SufBoient  to  Constitute  ifotice  of 
Nonpayment  as  to  the  Endorser  of  a 
Note. — In  the  notar3''s  register,  which 
was  introdu'ced  in  evidence,  were  in- 
serted copies  of  the  note  and  protesd 
The  protest  stated  that  the  notary  went 
with  the  original  notes  and  made  ent 
quiry  for  the  maker  in  order  to  demant. 
payment,  but  he  could  not  find  him.  I- 
also  contained  the  following  memo- 
randum: 'Put  notice  in  P.  Off.  for  L.  P. 
Martinet,  and  also  left  one  for  him  at 
Robert  Halladay's,  the  holder.  T.  Mc- 
Lean." Thomas  McLean  was  sworn 
for  the  plaintiff,  and  testified  that  the 
protest  was  subscribed  by  the  deceased 
notary  and  sealed  with  his  notarial 
seal,  and  the  handwriting  of  the  mem- 
orandum was  in  the  handwriting  of  the 
notary,  and  the  signature  in  witness' 
handwriting.  That  he  had  no  particu- 
lar recollection  of  the  transaction  but 
from  seeing  his  signature  to  the  mem- 
orandum, and  from  the  course  of  busi- 
ness in  the  office  he  had  no  doubt  that 
he  put  a  notice  in  the  usual  form  in  the 
postofiice  for  Martinet  (the  endorser 
and  defendant),  but  how  the  same  was 
directed  he  did  not  know,  and  also  froin 
the  course  of  business  in  the  office  he 
had  no  doubt  but  the  enquirj'  was  made 
for  the  residence  of  the  defendant,  and 
that  it  could  not  be  found.  Held,  that 
the  memorandum,  protest  and  testi- 
raonj'  of  the  witness  was  sufficient  evi- 
dence of  due  diligence  as  to  the  demand 
of  payment  of  the  maker  of  the  note, 
but  not  evidence  of  a  notice  to  the  en- 
dorser, because  the  note  or  memoran- 
dum in  the  notary's  register  did  not 
state  where  the  endorser  resided  or  to 
what  place ,  the  notice  to  him  was  di- 
rected. If  the  notary  had  stated  that 
the  endorser  could  not  be  found,  he 
would  have  made  out  sufficient  to  en- 
title the  plaintiff  to  recover.  Halladay 
V.  Martinet,  20  Johns,  (N.  Y.)  168.  See 
also  Bank  of  Wilmington  v.  Cooper,  i 
Harr.  (Del.)  10;  Halfield  v.  Perry,  4 
Harr.  (Del.)  463. 
The  memoranda  of  a  deceased  no- 
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tary's  clerks,  etc.,  as  to  the  demand 
and  notice  of  nonpayment  of  a  prom- 
issory note  are  prima  facie  evidence  of 
the  fact.  Butler  v.  Wright,  2  Wend. 
(N.  Y.)  369;  Nicholas  v.  Goldsmith,  7 
Wend.  (N.  Y.)  160. 

Where  abbreviations  are  used  in  such 
memoranda  so  as  to  need  explanations, 
an  expert  may  be  called  to  prove  w  hat 
the  words  mean.  Sheldon  v.  Benham,  4 
Hill  (N.  Y.)  129. 

1.  NichoUs  V.  Webb,  8  Wheat.  (U. 
S.)  326. 

2.  Chenango  Bridge  Co.  i'.  Paige,  83 
N.  Y.  178;  Taylor  v.  Gould,  57  Pa.  St. 
152;  Higham  v.  Ridgway,  i  East  109;  s. 
c,  2  Smith's  L.  C,  *33i',  Townsend  v. 
Everett,  4  Ala.  607;  Livingston  t'. 
Arnoux,  56  N.  Y.  507;  Doe  t .  Robinson, 
15  East  32;  Davis  v.  Humphreys,  6  ^I. 
&  W.  153;  Percival  v.  Nanson,  7  Exch. 
i;  Marks  v.  Colnaghi,  3  Bing.  N.  C. 
408;  Boston  V.  Inhabitants  of  Wey- 
mouth, 4  Cush.  (Mass.)  53S;  Watts  v. 
Howard,  7  Mete.  (Mass.)  478;  Mahaska 
Co.  V.  Ingalls,  16  Iowa  Si;  Chase  v. 
Smith,  5  Vt.  556;  Gifford  v.  Williams, 
38  L.  J.  Ch.  597;  Webster  v.  Webster, 
I  F.  &  F.  401;  Chambers  v.  Bernasconi, 
I  Cr.  Mees.  &  R.  347;  Rex  v.  Cope,  9 
C.  &  P.  727;  DeRutzen  v.  Farr,  4  Ad. 
&  El.  56;  The  Queen  v.  Worth,  4  Q^  B. 
132;  Lichfield  -v.  Stacy,  6  C.  &  P.  139; 
Sturt  V.  Mobbs,  Car.  &  M.  i;  Edwards 
V.  Rees,  7  C.  &  P.  340;  Whitmarsh  v. 
Genge,  3  M.  &  R  42;  Musgrave  v. 
Emmerson,  10  Q^  B.  326;  Brune  v. 
Thompson,  Car.  &  M.  34;  Strode  f. 
Seaton,  2  A.  &  E.  171;  Williams  v. 
Graves,  8  C.  &  P.  593;  Knight  v.  Water- 
ford,  4  Y.  &  C.  283;  Bodenham  v.  Col- 
combe,  Car.  &  M.  155;  Rowe  v.  Brenton, 
3  M.  &  R.  268;  Middleton  v.  Melton,  5 
M.  &  R.  264;  Grahm  v.  Hawkins,  i  G. 
&  D.  551;  Barry  v.  Bebington,  4  T.  R. 
514;  Padwick  v.  Whitcomb,  4  H.  L. 
Cas.  425;  Percival  v.  Nanson,  7  Exch.  i. 

Where  written  memoranda  of  de- 
ceased persons  are  admissions  against 
the  interest  of  the  party  making  them, 
they  may  reasonably  be  assumed  to  be 
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{d')  Private  Memoranda  of  Deceased  Person. — A  private  mem- 
orandum made  by  a  deceased  person  concerning  his  own  business 
and  relating  to  a  transaction  of  a  kind  in  respect  to  which  vouch- 
ers and  evidence  of  a  more  satisfactory  character  are  usually  pre- 
served, is  not  admissible  in  evidence  when  it  is  not  proved  that  it 
was  made  at  the  time  of  the  transaction  or  is  not  corroborated  by 
other  evidence.^     But  it  has  been  held  that  a  deceased  person's 


truthful,  and  are  evidence  after  the  death 
of  the  party,  who  made  them,  as  well 
of  the  fact  against  his  interest  as  of  the 
other  incidental  and  collateral  facts 
and  circumstances  mentioned,  and  are 
admissible  irrespective  of  the  fact 
whether  any  privity  exists  between  the 
persons  who  made  them  and  the  party 
against  whom  they  are  offered.  Liv- 
ingston V.  Arnoux,  56  N.  Y.  507. 

In  an  action  against  an  executor 
entries  made  by  the  deceased  in  his  pri- 
vate memorandum  book  of  payments 
to  the  plaintiff  are  inadmissible  in  evi- 
dence; only  those  made  in  official  orpro- 
fessional  employment  or  entries  made 
against  the  interest  of  the  deceased  are 
admissible.  Callaway  v.  McMillian,  11 
Heisk.  (Tenn.)  557. 

An  entr3'  made  by  a  person  against 
his  interest  is  not  admissible  in  evi- 
dence between  other  parties  where 
the  person  is  still  alive,  although  it 
appears  that  the  person  is  not  in  the 
county,  and  has  absconded  from  a  crimi- 
nal charge  and  it  is  not  within  the 
power  of  the  party  to  produce  him. 
Stephen  t'.   Gwenap,  ■  M.  &   Rob.  120. 

Where  an  entry  is  admissible  because 
it  is  against  the  interest  of  the  party 
who  made  it,  it  carries  with  it  the  whole 
statement  unless  it  is  made  in  the 
course  of  a  man's  duty,  and  then  it 
does  not  go  beyond  those  matters  which 
it  was  his  duty  to  enter.  Percival  v. 
Nanson,  7  Exch.  i;  21  L.J.  Exch.  i;  S. 
P.   Coleman  v.  Mellersh,  2  Mac.  &  G. 

309- 

Where  a  deceased  person  makes  an 
entry  charging  himself,  it  is  admissible 
against  strangers,  although  it  appears 
that  the  facts  stated  in  it  were  not 
known  to  him  of  his  own  knowledge. 
Crease  v.  Barrett,  i  C.  M.  &  R.  919;  5 
Tyr.458. 

But  where  a  deceased  person  has 
made  an  entry  against  his  interest  in. 
the  ordinary  course  of  business  but  not 
contemporaneously  with  the  transaction 
it  is  not  admissible.  Kinglake  v.  Bevis, 
7  C.  B.  456;  18  L.  J.  C.  P.  128.  But  in 
order  to  make  an  entry  of  this  kind  ad- 
missible, it  must  be  shown  to  have  been 


made  in  the  regular  course  of  business 
and  to  have  been  made  at  the 
time  it  purports  to  have  been  made 
or  immediately  afterwards.  Ray  v. 
Jones,  2  Gale  220.  Ye,t  Justice 
Parke,  in  Pattershall  v.  Turford,  3  B. 
&  Ad.  890,  in  regard  to  entries  of  this 
kind  says:  "Proof  of  the  handwriting 
of  the  party,  and  his  death,  is  enough  to 
authorize  il:s  reception;  at  whatever 
time  it  was  made  it  is  admissible." 

Memorandum  Admitted  In  Evidence 
to  Explain  a  Will. — A  will  contained 
the  following  clause:  "I  bequeath  to 
my  said  wife  the  money  she  may  have 
in  her  possession  at  the  time  of  my  de- 
cease and  all  rents  in  arrear  on  the 
real  estate  at  Lynn."  It  appeared  that 
the  real  estate  mentioned  was  his  wife's 
property.  A  memorandum  was  also 
found  among  his  papers,  which  stated 
that  the  sum  of  ,$663.66  included  all  the 
money  that  he  had  received,  for  ren- 
or  otherwise,  belonged  to  his  wife  with 
interest  up  to  the  date  of  the  memorant 
dum,  and  under  this  memorandum  the 
following  was  written  by  the  testator: 
"Memorandum.  The  above  sum  ot 
$663.66  is  included  in  m3'  will."  Held, 
that  it  was  proper  to  admit  this  memo- 
randum in  evidence  to  show  what  was 
included  by  the  term  "rents  in  arrear, 
etc."  Wadsworth  v.  Ruggles,  6  Pick. 
(Mass.)  63. 

1.  Watts  V.  Howard,  7  Mete.  (Mass.) 

On  the  trial  of  an  issue  as  to  whether 
a  loan  was  made  by  a  deceased 
person  to  the  defendant  or  to  a  third 
person,  and  for  which  a  note  which 
was  since  lost  had  been  given,  en- 
tries found  in  the  handwriting  of 
the  deceased  in  his  diary,  which  pur- 
port to  have  been  made  on  the  day 
of  the  loan  and  on  subsequent  days 
showing  an  agreement  with  the  de- 
fendant to  take  his  note  and  receive 
various  securities  collateral  thereto, 
are  not  admissible  in  evidence  where 
the  only  circumstance  connecting  the 
defendant  therewith  was  the.'  assign- 
ment of  a  mortgage  by  him  to  the  de- 
ceased on  the  day  of  the  loan,     Nor  is 
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memoranda  are  admissible  in  evidence  if  made  in  the  course  of 
his  business,  as  to  which,  if  living,  he  would  be  competent  to  tes- 
tify under  the  issue  on  trial. ^     And  in    Connecticut,    the  statute 


it  admissible  for  the  purpose  of  showing 
that  the  defendant  gave  the  note  which 
was  lost  where  the  third  person  testified 
that  the  loan  was  made  to  him  instead 
of  the  defendant,  although  the  memo- 
randum signed  by  the  deceased  recited 
the  receipt  of  a  note  from  the  defend- 
ant on  which  a  certain  sum  is  stated  to 
be  due  the  defendant  on  the  happening 
of  a  certain  event,  and  on  which  the 
third  person  afterwards  wrote  a  receipt 
for  part  of  the  sum  named  therein. 
But  the  whole  paper  is  admissible  as 
affecting  the  credibilitj'  of  the  third  per- 
son.    Mair  v.  Bassett,  117  Mass.  356. 

1.  Avery  v.  Avery,  49  Ala.  193. 

In  an  action  brought  on  an  agreement 
it  was  shown  that  the  plaintiffs  intes- 
tate was  employed  by  the  defendants  to 
hew  timber  for  them  in  the  woods;  that 
while  there  the  intestate  entered  daily 
on  a  shingle  the  quantity  hewn  by  him 
each  day,  and  that  the  timber  was  taken 
away  by  the  defendants  without  being 
surveyed  and  mingled  with  other  tim- 
ber. Held,  that  considering  the  nature 
of  his  employment  and  the  place  where 
he  was,  and  that  the  shingle  contained 
the  daily  minutes  of  the  business  in 
which  he  was  engaged,  it  was  legally 
admissible,  and  was  proper  evidence  to 
be  submitted  to  the  jury  and  to  be 
weighed  hy  them  in  connection  with 
the  other  testimony.  Kendall  f.  Field, 
14  Me.  30. 

A  paper  had  every  appearance  of 
an  account  drawn  out,  and  contained 
charges  or  entries  of  articles  delivered 
at  different  times  in  a  period  of  nearly 
two  years,  in  respect  to  the  defend- 
ant only;  although  the  intestate,  the 
person  who  made  the  bill,  kept  a  shop 
in  which  he  was  making  daily  sales. 
The  paper  was  dated  at  the  foot,  which 
date  was  more  than  a  year  after  the 
date  of  the  latest  transaction  it  con- 
tained. In  delivering  the  opinion  of 
the  court.  Sew  ALL,  J.,  says:  "The  paper 
is  dated  at  the  foot,  which  is  generally 
understood  to  ascertain  the  time  when 
an  account  was  drawn  out,  and  this  is 
more  than  a  year  after  the  date  given 
by  the  latest  transaction  entered.  It 
seems  to  me,  therefore,  very  difficult  if 
not  impossible  to  presume  the  paper 
admitted  as  evidence  in  this  trial  to 
have  been  the  intestate's  original  dailj' 
minutes  of  his  transactions  with  the  de- 


fendant. If  it  was  not  this,  it  was  no  evi- 
dence in  itself  by  any  rule  or  practice 
that  I  am  acquainted  with.  Every 
memorandum  made  by  a  shop  keeper 
or  laborer  is  not  to  be  admitted  as  his 
book.  It  is  essential  to  this  kind  of 
evidence  that  the  charges  appearing  in 
the  handwriting  of  the  party  are  in 
such  a  state  that  they  maybe  presumed 
to  have  been  his  daily  minutes  of  his 
business  and  transactions,  in  which  re- 
gard is  had  to  the  degree  of  education 
of  the  party,  the  nature  of  his  employ- 
ment and  to  the  manner  of  his  charges 
against  other  persons.  Where  this  ap- 
pearance is  wanting  and  the  presump- 
tion cannot  be  made,  the  evidence  has 
been  usually  rejected  as  incompetent; 
and  where,  having  this  appearance,  the 
plaintiff's  books  or  memoranda  are 
admitted,  the  evidence  remains  liable  to 
every  objection  which  may  be  sug- 
gested from  unfair  appearances  in  the 
statement  of  the  particular  account  in 
issue,  or  from  the  whole  book  or  min- 
utes taken  together,  and  which  naturally 
affect  the  credibility  of  the  evidence. 
But  it  is  supposed  to  have  been  admis- 
sible with  the  further  proof  intended  to 
show  that  the  intestate's  books  from 
which  this  statement  might  have  been 
copied  had  been  burnt  and  destroyed  by 
accident  and  from  the  necessity  of  the 
case.  If  the  proof  in  this  case  had  ex- 
tended to  show  that  the  items  of  this 
account  had  actually  existed  in  the  in- 
testate's shop  book,  where  the  daily 
transactions  were  minuted  and  that  the 
transcript  offered  had  been  duly  taken 
therefrom,  I  should  have  no  doubt 
of  the  admissibility  of  a  transcript  thus 
compared  and  proved  upon  the  ground 
of  necessity,  and  that  it  was  the  best 
evidence  wfiich  the  case  admitted  under 
all  the  circumstances.  But  there  is  no 
evidence  to  this  purpose;  and  although, 
perhaps,  the  paper  admitted  was  the 
best  evidence  which  can  be  procured  in 
the  present  case,  yet  this  mere  state- 
ment of  an  account  (and  the  paper,  I 
apprehend,  is  nothing  more)  is  in  itself 
no  evidence  or  means  of  proof.  Prince 
V.  Smith,  4  Mass.  455. 

Where  a  memorandum  of  disputed 
items  that  covered  a  period  of  ten  years, 
which  was  made  on  a  loose  slip  of  paper 
and  found  by  the  administrator  in  his 
intestate's  desk,  was  offered  in  evidence, 
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In  Begard  to  Age. 


provides  that  all  memorandums  of  deceased  persons  are  evidence 
in  suits  by  or  against  their  representatives,  if  relevant  to  the  mat- 
ter in  issue. ^ 

{e)  Entries  in  Their  Own  Account  Books. — See  BOOKS  AS  Evi- 
DENCE,  vol.  2,  p.  467,  n. 

6.  In  Regard  to  Age. — An  old  entry  in  a  memorandum  book 
of  a  deceased  person  stating  the  ages  of  the  members  of  his  fam- 
ily, has  been  admitted  in  evidence  to  prove  the  age  of  a  witness.* 
But,  under  a  plea  of  infancy,  entries  made  by  the  defendant's 
father  in  a  family  record  book,  kept  by  him,  of  the  births,  mar- 
riages and  deaths  of  his  family,  were  not  admitted  to  establish  the 
defendant's  age,  where  the  father  was  living  although  in  a 
foreign  country. ^  And  entries  made  in  the  baptismal  register  of 
a  church  are  ordinarily  admitted  only  to  prove  the  fact  and  date  of 
baptism  after  the  death  of  the  priest  or  minister  who  made  the 
entry.  Yet,  if  connected  with  other  evidence  tending  to  show 
the  age  at  baptism,  it  may  be  admissible  to  show  the  date  of 
birth.* 

See  also  Family  Bible,  vol.  7,  p.  809. 

7.  Lost  Books  and  Papers. — Memoranda  taken  from  lost  books 


there  was  no  proof  to  show  that  thej' 
were  original  entries  except  from  the 
appearance  of  the  paper,  or  that  they 
were  made  at  or  about  the  tiine  when 
the  right  to  charge  first  accrued,  or 
that,  it  was  the  right  to  make  the 
charges  in  this  manner.  But  the  ad- 
ministrator testified  that  they  were  in 
the  handwriting  of  the  intestate.  Held, 
that,  as  it  was  not  offered  to  refresh  the 
memory  or  to  corroborate  the  testi- 
mony of  a  witness,  but  as  independent 
evidence  to  prove  that  the  defendant 
owed  the  intestate,  it  was  not  admis- 
sible.    Barber  v.  Bennitt,  58  Vt.  476. 

1.  Duglas  V.  Chapin,  26  Conn.  76-92. 
In  Connecticut,  the  statute  (Rev,  of 
1866.  p.  35,  §  168)  provides  that  '"in  suits 
by  or  against  the  representations  of  de- 
ceased" persons,  the  entries  and  written 
memoranda  of  the  deceased  relevant 
to  the  matter  in  issue  may  be  received 
as  evidence,  subject  in  regard  to  weight 
and  credit  to  the  rules  under  which  the 
testimony  of  parties  and  other  inter- 
ested evidence  is  received."  It  has 
been  held  under  this  statute  that  it  does 
not  limit  the  number  of  memoranda 
which  a  man  may  make  concerning  a 
particular  transaction  and  leave  behind 
him;  as  many  as  he  leaves  are  admis- 
sible in  evidence,  each  for  what  it 
weighs.  Every  memorandum  so  left  is. 
original;  it  is  admissible  hy  reason  of  its 
own  existence,  not  because  it  is  the  first 


of  a  series,  nor  because  it  is  a  copy  of  a 
previous  one,  but  simply  because  the 
deceased  made  and  left  it.  If  there  be 
several  memoranda  and'  each  varies 
from  the  other,  or  if  all  are  in  e.xactly 
the  same  language  all  are  alike  admis- 
sible and  counsel  will  draw  such  mfer- 
ences  from  and  base  such  arguments 
upon  the  variance  or  the  coincidence 
as  the  facts  will  support.  Nor  does  the 
statute  put  an^'  limit  to  the  length  of 
time  which  may  lapse  between  the  do- 
ing of  an  act  and  the  making  of  a 
memorandum  concerning  it.  Days, 
weeks,  even  years  may  intervene. 
If  made  and  left  it  must  be  admitted 
and  weighed  in  view  of  all  the  circum- 
stances attending  it.  Craft's  Appeal, 
42  Conn.  146. 

Letters  of  a  deceased  person  written 
in  relation  to  his  affairs  come  within 
the  meaning  of  this  statute.  Bissell  v. 
Beckwith,32  Conn.  509. 

2.  Clara  v.  Ewel'l,  2  Cranch  C.  C. 
208. 

3.  Kobbe  v.  Price,  14  Hun  (N.  Y.) 
55- 

A  private  memorandum  of  the  birth 
of  a  child  is  not  evidence,  and  a  witness 
testifying  to  such  age  need  not  produce 
a  memorandum  he  made  of  the  birlh. 
Tandy  v.  Masterson,  i  Bibb  (Ky.)  330. 

4  Weaver  v.  Liman,  52  Md.  708; 
Whitcher  v.  McLaughlin,  115  Mass. 
167. 
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or   papers  where  they  are    shown    to    be    correct,    are  evidence 
of  the  contents  of  such  books  or  papers.^ 

8.  Memorandum  of  Dying  Declarations. — The  loss  of  a  mem- 
orandum of  dying  declarations  does  not  affect  their  admissibility 
but  only  the  reliability  of  the  recollection  of  the  witness.^  But  it 
has  been  decided  that  such  a  memorandum  is  not  admissible  in  evi- 
dence and  can  only  be  used  by  the  witness  to  refresh  his  memory. ^ 

9.  Memorandum  by  Former  Executor. — A  memorandum  made 
by  a  former  executor  in  relation  to  the  insolvency  of  certain  per- 
sons who  were  debtors  of  the  estate  is  not  evidence  for  or  against 
a  succeeding  administrator.* 

10.  Memorandum  Not  a  Record. — Memorandum  kept  by  town 
trustees  in  their  books,  of  the  distribution  of  lots  to  actual  settlers, 
is  not  a  record  from  which  notice  to  purchasers  will  be  presumed.^ 
Norcananorderof  a  probate  court  be  proved  by  written  memoranda 
of  the  judge  when  it  is  not  properly  entered  on  the  record.^  Nor  are 
memorandums  made  in  the  books  of  a  bank  at  a  meeting  held  by 
persons  who  are  not  shown  to  be  legally  elected  directors  admis- 
sible in  evidence  in  a  suit  against  the  president  for  the  fraudulent 
appropriation  of  the  bank's  securities.''^  But  a  town  clerk's  rec- 
ord made  up  from  loose  slips  of  paper  containing  memoranda  of 
the  actions  of  the  trustees  at  their  settlement  with  his  predecessor 
in  office  which  were  made  at  the  time  of  settlement  by 
such  predecessor,  is  admissible  in  evidence  as  proof  of  such  settle- 
ment.^ A  memorandum  made  by  a  clerk  in  assessing  damages 
on  a  default  is  not  admissible  in  evidence  at  the  trial  after  the  de- 

1.  .^tna  Ins.  Co.  v.  Weide,  g  Wall,  as   secondary  evidence,  and  so  was  the 

{U.    S.)    677;    Greene  v.    Disbrow,    7  memorandum  taken  from  them,  for  the 

Lans.  (N.  Y.)  381.  like  reason.    As  we  understand  the  evi- 

Books   of  account,  the   admission  of  dence  in  the  case,  the  correctness  of  the 

■which   was   restricted    and  confined  to  entries    was   testified  to.     The   witness 

original  entries   in   the   blotters,  and  so  was  cross-examined  among  other  things 

much  of  the  entries  in  the  daybooks  as  as  to  the  correctness  of  it.     ^tna  Ins. 

were  transcribed  from  the  lost  blotters,  Co.  -u.  Weide,  g  Wall.  (U.  S.)  677. 

were  competent  as   memoranda  of  en-  2.     State    v.    Patterson,   45   Vt.    308. 

tries  made  by  the  witnesses,  who  testi-  See  Dying  Declarations,  vol.  6,  p. 

iied  to  the  delivery  of  these  items  of  the  105. 

account.     Also  tlie  bill  of  items  of  the  3.  State   v.  Wilson,   24  Kan.  189;  36 

accounts,  copied  from  the   entries,  was  Am.  Dec.  257. 

competent    as    a    copy  of  memoranda  4.  McLauglilin  v.  Nelms,  9  Ala.  925. 

showing  what  charges   were    actually  5.  Lindsey  v.  Rankin,  4  Bibb  (Ky.) 

made,  if  for  no  other  purpose.     Greene  482. 

^'.  Disbrow,  7  Lans.  (N.  Y.)  381.  6.  Gilbert    v.    McEachen,    38    Miss. 

In   respect  to  the   memorandum   on  460. 

the  fly-leaf  of  the  ledger,  it   was  made  Court   records    cannot   be   corrected 

by  one  of  the  witnesses  taken   from  in-  from  the   recollection  of  the  judge,  or 

ventories   present   at   the    time    it  was  his    notes    upon    the    docket  or    from 

made,  but  which  had  been  subsequently  memoranda     by     the     attorney    from 

destroyed  by  fire.    Those  inventories,  if  among  the  papers.     Weed  v.  Weed,  25 

they  had  been  in  existence,  would  have  Conn.  337;  Moody  v.   Grant,  41    Miss, 

been  the  best  evidence,  and  unless  their  565;  Boon  v.  Boon,  16  Miss.  318.      See 

loss  was  accounted  for  must  have  been  also  article  on  Minutes. 

produced.     But   being   lost,   parol  evi-  7.  Hayes  v.  Kenyon,  7  R.  I.  136. 

•dence  of  their  contents  was   admissible  8.  Moses  f.  Penquit,  72  Iowa  5ii. 
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fault  had  been  opened,  as  it  is  not  a  part  of  the  record  nor  an 
official  document.^     See  also  RECORD. 

III.  Goods  Sold  on  Memorandum. — When  goods  are  sold  on  mem- 
orandum, they  are  sent  by  the  seller  subject  to  the  buyer's  ap- 
proval, to  be  kept  if  satisfactory;  and  if  they  are  not,  notice  of 
their  non-acceptance  is  to  be  given  to  the  seller.** 

IV.  Memorandum  of  Sale. — A  pencil  memorandum  upon  an  offi- 
cial list  of  lands  which  designated  a  certain  lot  as  having  been 
sold  to  a  certain  person  is  admissible,  as  tending  to  support  the 
title  of  one  claiming  under  the  person  to  whom  the  sale  was 
made  by  the  State. ^  And  when  the  account  of  grain  delivered 
was  kept  on  slips  of  paper  by  the  purchaser,  and  also  by  en- 
tries ma'de  by  the  seller  in  his  memorandum  book  until  the  last 
load  was  delivered,  and  then  the  clerk  who  made  them  called 
them  off  to  the  party  who  delivered  the  grain,  and  he  entered 
them  on  the  opposite  side  of  his  memorandum  book  and  found 
that  they  agreed  with  his  first  entries  and  the  slips,  and  the 
clerk  receipted  for  the  amount,  such  memorandum  was  admitted 
in  evidence  as  a  contemporaneous  record,  to  the  correctness  of 
which  the  parties  at  the  time  mutually  assented.*  But  where  a 
sheriff  has  sold  land  under  an  execution  and  the  purchaser  did 
not  comply  with  the  terms  of  the  sale,  and  it  was  resold  and  the 
sheriff  brought  an  action  against  the  purchaser  at  the  first  sale, 
the  sheriff's  memorandum  is  not  evidence  at  the  trial  that  such 
sale  was  made.^  See  also  AUCTIONS  AND  AUCTIONEERS,  vol.  i,  p. 
looi  ;  Frauds,  Statute  of,  vol.  8,  p.  710. 

V.  Pawnbroker's  Memorandum. — A  pawnbroker  may  show  an  oral 
agreement  to  charge  legal  interest  only,  although  he  has  given 
the  pledgor  of  an  article  a  memorandum  showing   usury.     But 

1.  Danielson  w.  Dyckman,  26  Mich,  refusal.  Wortman  u.  Breed,  117  Mass. 
169  18. 

2.  Wortman   v.  Breed,  117  Mass.  18.         Where  an  action  was  brought  to  re- 
Where  goods  were   sold  on  a  memo-     cover  the   possession  of  personal  prop- 

randum  and  were  sent  to  the  defendant's  erty   delivered    to    the    defendant's   in- 
store  and  if  satisfactory  to  him  were  to  testate,  under  an  agreement  to  sell  the 
be    paid  for,   and  if  not,  they  were  to  same  within  sixty  days,  for  a  price  cer- 
remain    a    few    weelts  until  called   for  tain,    and    pay    to    the    plaintiifs    the, 
by  the  plaintiff,  and  otherwise  disposed  amount  received  for  them,  and   in  case 
of,  and  the  goods  were  not  satisfactory  of  his  failure  to  make  such  sale  he  was 
and    were   never   accepted,   the    judge  to  return  the  property  to   plaintiff.     At 
was    requested    by    the    defendant    to  the  trial  the  defendant  produced  an  un- 
charge that  if  these  facts  were  found,  signed     memorandum     given    by    the 
that  the  verdict  ijiust  be  for  the  defend-  plaintiff  at  the   time   of  delivering  the 
ant.     The  judge  refused   so  to  charge,  goods,  from  which  it  appears  that  they 
and  instructed  the  jury  that  if  such  was  were   sold   upon  a  credit  of  sixty  days, 
theagreement.thedefendant  was  bound  Held  that  the  plaintiff  was  not  estop- 
to  give  reasonable  notice  ot  his  refusal  ped  from  showing  the  true  nature  of  the 
to  accept.     //«/rf  to  be  error,  and  that  a  transaction,    even    though    it    differed 
question  of  fact   was  improperly  taken  from  the  written  memorandum.    Errico 
from  the  jury  and  that  under  the  agree-  v.  Brand,  16  N.  Y.  Supreme  Ct.  654. 
ment  there  was  evidence  given  to  justify         3.   Kerr  v.  Farish,  ^2  Miss.  loi. 
the  jury  in  finding   that  the  defendant         4.   Fish  v.  Adams, '37  Mich.  598. 
was   not  required  to  give  notice  of  his        5.  Robinson  v.  Garth,  6  Ala.  204. 
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Cefinition. 


when  this  is  done,  his  explanation,  not  corroborated  by  his  books 
and  contradicted  by  the  pledgor,  is  insufficient  to  show  an  agree- 
ment to  charge  legal  interest  only.^ 

MEMORY.^ — Legal  memory,  memory  of  man,  time  of  memory, 
and  time  immemorial,  were  originally  very  indefinite  expressions, 
but  in  1276  they  were  by  statute  made  to  begin  with  the  reign  of 
Richard  the  First,  1189.^  And  at  another  time  the  period  was 
practically  sixty  years.  But  in  1832  it  was  reduced  to  twenty 
years.*  And  time  out  of  mind  was  any  period  prior  to  the  reign 
of  Richard  the  First. ^  Usage  beyond  time  of  legal  memory  and 
usage  within  memory  depend  upon  principles  and  evidence 
totally  distinct  from  each  other.^  (See  also  USAGE  AND  CUS- 
TOM.) 

MENIAL  is  a  term  applied  to  domestic  servants  who  live  infra 
mcenia,  within  the  walls  of  the  master's  house. '^  It  also  includes 
all  the  hirelings  employed  in  service  in  and  about  the  house 
and  household  affairs,  or  whose  business  it  is  to  assist  in  the 
economy  of  the  family  ;^  the  stable  boy,  coachman,  groom,  gard- 
ener and  others,  if  they  reside  within  the  curtilage  or  domain  of 
their  master  though  not  actually  in  his  house.^  But  it  does  not 
apply  to  those  occupying  superior  positions,  such  as  governesses,^® 
clerks^^  or  warehouse  men.  Nor  does  it  apply  to  those  whose 
situation  is  not  domestic,  such  as  a  laborer  in  husbandry  or 
farm  baihff .  *** 


1.  Roasevelt  v.  Drejer,  12  Daly  (N. 
Y.)  370. 

2.  Refreshing  Memory,  see  Wit- 
ness. 

3.  Ackerman  v.  Shelp,  8  N.  Y.  L. 
125-130;  2  Bl.  Com.  *423-*436;  Broom 
&  Hadiej-'s  ed.  with  Wait's  notes; 
Anderson's  L.  Diet.  669;  Co.  Litt. 
1 146. 

4.  2  Bl.  Com.  *423-*436  Broom  & 
Hadley's.  with  Wait's  notes;  Anderson's 
L.   Diet.   669;    2  and    3    Wm.  IV,   ch. 

71.  §  I- 

5.  Bract.,  1.  2,'ch.  22;  3  Lev.  160. 

6.  Ackerman  v.  Shelf,  8  N.  J.  L.  125- 
130. 

7.  14  Am.  &  Eng.  Encyc.of  Law  750. 
Ex  farte  Meason,  5  Binn.  (Pa.)  167; 
Stat.  2  Hen.  IV,  ch.  21 ;  i  Bl.  Com.  *5o8; 
Broom  &  Hadley's  ed. 

In  Lawler  tj.  Linden,  I.  R.,  10  C. 
L.  188,  Lawson,  J.,  said:  "We  have 
had  an  interesting  disquisition  as  to  the 
derivation  of  the  word  'moenia,'  and  it 
has  received  a  Saxon,  a  Latin  and  a 
Greek  origin.  If  I  were  to  offer  an 
opinion,  I  should  say  that  the  word 
'mcenia'  has  nothing  to  do  with  it. 
Johnson  derives  it  from  the  Saxon  word 
meiny,  which  occurs  in  Chaucer  and 
Shakespeare." 


8.  Boniface  v.  Scott,  3  S.  &  R.  (Pa.) 
351;  I  Bl.  Com.  127. 

9.  Boniface  v.  Scott,  3  S.  &  R.  (Pa.) 
354;  Nowlan  v.  Albett,  2  C.  M.  &  R, 
54;  NichoU -z'.  Greaves,  17  C.B,,  N.S. 
27;  I  Bl.  Com.  127;  Johnson  v.  Blenk- 
sopp,  5  Jur.  870;  Span  v.  Arnott,  2 
Stock.  N.  P.  C.  256;  Taylor  v.  Laird,  i 
H.&  N.  266;  Metznerw.  Bolton,  9  Exch. 
51S;  Turner  v.  Mason,  14  M.  &  W.  112; 
Robinson  v.  Hindman,  3  Esp.  235; 
Fennings  v.  Tisdal,  i  Exeh.  295. 

It  has  been  held  that  a  huntsman  is  a 
menial  servant.  Nicoll  v.  Greaves,  17 
C.  B.,  N.  S.27. 

10.  Todd  V.  Kerich,  8  Exch.  151.  It 
was  held  in  this  case  that  a  governess 
hired  on  a  year's  salary  did  not  come 
under  the  rule  relating  to  the  hiring  of 
menial  servants  and  that  the  contract 
could  not  be  terminated  upon  a  month's 
notice  or  a  month's  wages. 

A  housekeeper  in  a  large  hotel  is  not 
a  menial  servant,  and  cannot  be  dis- 
charged on  a  month's  notice  in  the 
absence  of  an  express  contract.  Lawler 
•?'.  Linden,  10  1.  R.  C.  L.  188.  See  gen- 
erally Master  and  Servant. 

11.  Beeston  v.  CoUyer,  4  Bing.  309. 

12.  Bl.  Com.  *509,  Broom  &  Had- 
ley's ed. 
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MEN  OF  A  COUNTY— MERCANTILE  AGENCIES. 

MEN   OF  A  COUNTY. — In  common  parlance,  men  of  a  county 
might  be  understood  to  mean  residents.' 

mental  capacity — see  insanity;  dipsomania;  idiots; 
Guardian  and  Ward  ;  Wills. 

MERCANTILE    AGENCIES— (See    also    LiBEL  AND   Slander; 
Representations). 


I.  Definition,  280. 
II.  Reports  as  Privileged  Communi- 
cations, 280. 

1.  General  Rule^  280. 

2.  Decisions     in     Maryland    and 

Georgia,  289. 

3.  Relation      of    Agency's     Em- 

floyees  to  ^uestioti  of  Privi- 
lege, 290. 

4.  Canadian  Decisions,  291. 

5.  Incorrect    Statements    of    the 

Rule,  293. 


III.  Contracts    Limiting   Liability  for 

Negligence,  294. 

IV.  Liability    as    Affected    by    Lord 

Tenterden's  Act,  295. 
V.   Liability  of  Agency's    Informant, 
297. 
1  .  False    Representation    of    His 

Own  Solvency,  297. 
2.  False   Representation  of  Third 
Person's  Solvency,  300. 
VI.   Miscellaneous,  301. 


I.  Befinition. — Mercantile  or  commercial  agencies  are  establish- 
ments which  make  a  business  of  collecting  information  relating  to 
the  credit,  character,  responsibility  and  reputation  of  merchants, 
for  the  purpose  of  furnishing  the  information  to  subscribers.*^ 

Mercantile  agencies  have  only  existed  in  the  United  States  since 
about  1841.* 

II.  Reports  as  Pkivileged  Communications — 1.  General  Rule. — 
The  following  principles  of  the  law  of  libel  and  slander  are  well 
settled :  Privileged  communications  are  such  as  are  made  in  good 
faith  upon  any  subject  matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he  has  a  duty,  public  or 
private,  either  legal,  moral  or  social,  if  made  to  a  person  having  a 
corresponding  interest  or  duty.*  Such  communications  may  be 
either  absolutely  privileged,  as,  for  example,  when  they  are  made 
by  legislators,  or  by  persons  in  conducting  judicial  proceedings. 


1.  Rix  ii.  Johnson,  5  N.  H.  520;  s.  c, 
22  Am.  Dec.  472. 

2.  Mercantile  Agencies  (Joseph  W. 
Errant  of  the  Chicago  Bar;  T.  &  J.  W. 
Johnson.  Phila.  18S9). 

3.  Origin  and  History  of  Mercantile 
Agencies. — The  American  system  of 
mercantile  agencies  originated  with  a 
commercial  traveller  b_v  the  name  of 
Church,  who  at  first  kept  notes  of  in- 
formation acquired  on  business  trips, 
which  he  permitted  others  to  use,  but 
eventually  devoted  himself  to  this  work 
alone,  in  the  employ  of  certain  New 
York  houses.  His  success  suggested 
to  Lewis  Tappan  the  idea  of  establish- 
ing the  first  "Mercantile  Agency"  at 
New  York,  in    1841,  which  was  shortly 


followed  by  Woodward  &  Dusenberry's 
Commercial  Agencj'.  Tappan's  vent- 
ure finally  developed  into  the  R.  G. 
Dun  &  Co.  Agency.  The  "Improved 
Mercantile  Agency,"  organized  a  few 
years  later  than  Tappan's,  by  J.  M. 
Bradstreet,  was  finally  incorporated  as 
the  Bradstreet  Company,  and  was  the 
first  concern  to  publish  a  book  of  rat- 
ings. Special  agencies,  confining  their 
reports  to  particular  lines  of  business 
have  become  numerous.  In  England, 
such  establishments  are  known  as  trade 
protection  societies.  Errant's  Mer- 
cantile   Agencies    (Phila.     iS8g),    pp. 

4.  See  Libel  and  Slander,  vol.  13, 
p.  403. 
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Privileged  MERCANTILE  AGENCIES.  Communications. 

when  they  are  so  held  for  reasons  of  pubhc  poHcy  ■}  or  the  privi- 
lege may  be  a  qualified  one,  and  it  will  then  demand  that  one 
making  the  communication  shall  have  an  interest  or  duty  in  the 
subject  matter,  and  that  the  communication  be  made  to  one  with 
a  corresponding  interest  or  duty ;  but  it  seems  that  this  duty  need 
not  necessarily  be  a  legal  one,  and  is  still  classed  as  qualifiedly 
privileged  where  the  duty  is  of  a  moral  or  social  character  of  im- 
perfect obligation.^  While  such  a  statement  of  the  rule  is  too 
vague  to  be  satisfactory,  it  still  defines  the  line  dividing  privileged 
communications  into  these  two  classes. 

Reports  of  mercantile  agencies  are  properly  classed  with  com- 
munications to  which  the  law  accords  a  qualified  privilege.^  They 
are  to  be  justified,  if  at  all,  by  the  correlative  interest  and  duty 
existing  between  the  agency  and  its  subscribers  in  the  commercial 
standing  of  persons  reported.  The  business  of  such  agencies  may 
be  conducted  either  by  publishing  broadcast  to  their  subscribers 
the  information  they  have  acquired,  or  by  holding  it  subject  to 
the  call  of  subscribers  particularly  interested ;  and  the  question  of 
law  which  arises  is,  which  method  is  authorized  by  the  interest  or 
duty  referred  to  ?  It  may  be  regarded  as  the  settled  and  almost 
unquestioned  rule  that  the  reports  of  mercantile  agencies  are  priv- 
ileged communications,  exempting  them  from  liability  for  state- 
ments otherwise  libelous,  when,  and  only  when,  such  reports  are 
made  to  subscribers  having  an  interest  which  the  law  will  recog- 
nize in  the  information  given,  and  this  interest  must  be  more  spe- 
cific than  that  which  subscribers  have  in  all  persons  reported,  and 
must  be  an  interest  in  a  particular  concern  or  individual.* 

1.  See  Libel  and  Slander,  vol.  13,  liest  case  bearing  upon  the  subject  is 
p.  406.  that   of  Goldstein   v.    Foss,    2    Car.  & 

2.  See  Libel  AND  Slander,  vol.  13,  P.  252  (1826).  The  facts  were 
p.  411.  these:       A     society   had   been   formed 

3.  See  Libel  and  Slander,  vol.  13,  called  "  The  society  for  the  protection 
p.  414-  of  trade   against  swindlers  and  sharp- 

4.  Taylor  v.  Church,  i  E.  D.  Smith  ers,"  into  which  all  fair  traders 
(N.  Y.)  279;  8  N.  Y.  452,  and  reviewed  were  admissible.  It  was  the  &\Ay  of 
in  26  Am.  Law  Reg.  (U.  S.)  452;  defendant,  its  secretary,  to  ascertain 
Ormsby  t;.  Douglass,  37  N.  Y.  477, 484;  and  designate  to  the  members  the 
Sunderlin  v.  Bradstreet,  46  K.  Y.  18S;  names  of  such  persons  as  were  deemed 
7  Am.  Rep.  322;  Erber  v.  Dun,  4  Mc-  improper  persons  to  be  balloted  for  as 
Crary  (U.  S.)  160;  Trussell  v.  Scar-  members.  The  libel  complained  of 
lett,  18  Fed.  Rep.  214;  Com.  v.  was  a  communication  addressed  to  the 
Stacej',  8  Phila.  (Pa.)  617;  Neil  v.  Dun,  members  of  the  society,  in  which  it  was 
2  Pa.  County  Ct.  72;  Allison  v.  Brad-  stated  that  the  plaintiff  was  reported  to 
street  Co.,  42  Leg.  Int.  (Pa.)  141;  Her-  this  society  as  improper  to  be  proposed 
mann  v.  Bradstreet  Co.,  19  Mo.  App.  to  be  balloted  for  as  member  thereof 
227;  Billings  V.  Russell,  8  Boston  Law  Lord  Tenterden  told  the  jurj-  that 
Rep  699;  8  Alb.  L.  J.  65;  Lowr^y  v.  there  could  be  no  doubt  that  such  a 
Vedder,  40  Minn.  475;  Bradstreet  Co.  communication  was  libellous,  and  the 
V.  Gill.  72  Tex.  115;  King  v.  Patterson,  jury  gave  a  verdict  for  plaintiff. 

49  N.J.  L.417.    Compare  State  t;.  Lons-         The  case  of  Fleming  v.  Newton,  i  N. 

dale,  48  Wis.  348;  Locke  v.   Bradstreet     L.  Cas.  363    (1848),  is,   however,   more 

Co.,  22  Fed.  Rep.  771.  nearly  akin  to  the   precise  subject  we 

Early  Englisli  Autlaorities. — The  ear-     have  in  hand.      There    the   appellants 
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Communications. 


The  first  case  in  the  United  States  was  decided  in  an  inferior 
court  in  Massachusetts^  and  the  second  was  a  decision  in  the  com- 
mon pleas  of  New  York,  subsequently  affirmed  by  the  court  of 
appeals,  which  is  entitled  to  rank  as  the  leading  case  upon  the 
subject.  Information  respecting  a  firm  doing  business  in  a  south- 
ern  State  was  communicated  by  the  defendant  to  a  person  by 
whom  he  was  employed  for  the  purpose,  and  who  was  directly  in- 
terested in  ascertaining  its  credit.  The  information  was  then 
printed  by  the  defendant  and  furnished,  in  the  course  of  his  busi- 
ness, to  merchants  having  no  immediate  interest  in  learning  the 
standing  of  said  firm,  but  who  were  in  the  habit  of  selling  goods 
to  persons  in  the  southern  States,  and  wished  the  record  for  future 
reference.  In  an  action  by  the  firm  for  libel,  it  was  held  that  the 
acts  of  the  defendant  were  not  within  the  rule  of  privileged  corn- 


were  directors  of  a  Scottish  mercantile 
society,  formed  "  to  concentrate  and 
bring  together,  from  time  to  time,  a 
body  of  information  for  the  exclusive 
use  of  the  members,  relating  to  mer- 
cantile credit  of  the  trading  community, 
with  a  view  of  diminishing  the  hazards 
to  whicl"!  mercantile  men  were  exposed," 
The  rules  required  the  secretary  to  col- 
lect from  the  public  records  of  protests, 
etc.,  the  names  and  designations  of 
debtors,  in  trade,  etc.,  and  to  print  this 
information  and  forward  it  monthly  to 
eacli  member  of  the  society.  The  re- 
spondent had  dishonored  two  notes,  and 
procured  an  interdict  against  the  pub- 
lication of  the  protests  by  the  appel- 
lants. The  laws  of  Scotland  required 
all  protests  to  be  registered  in  a  public 
register,  and  it  was  conceded  that  the 
extracts  coinplained  of  were  taken  from 
this  record,  and  were  made  for  a  limited 
purpose  and  for  the  use  of  the  society. 
The  house  of  lords  dismissed  the  in- 
terdict. In  the  course  of  the  judgment 
the  Lord  Chancellor  spoke  as  follows: 
"  rhey  [the  society]  are  engaged  in 
mercantile  affairs,  in  which  their  se- 
curity and  success  must  greatly  depend 
upon  a  knowledge  of  the  pecuniary 
transactions  and  credit  of  others.  That 
each  of  them  might  go  or  send  to  the 
office  and  search  the  register  is  not  dis- 
puted, and  that  they  might  communi- 
cate to  each  other  what  they  had  found 
there,  is  equally  certain.  What  they 
have  done  is  only  doing  this  by  a  com- 
mon agent,  and  giving  the  information 
by  means  of  printing.  No  doubt  if  the 
matter  is  a  libel,  this  is  a  publication  of 
it;  but  the  transaction  disproves  any 
malice  and  shows  a  legitimate  object 
for  the  act  done."  Art.  Mercantile 
Agencies,  8  Alb.  L.  J.  65. 


1.  First  Decision  in  the  United  States. 
— The  earliest  case  in  this  country,  .?o 
far  as  we  have  been  able  to  ascertain, 
was  that  of  Billings  v.  Russell,  8  Bos- 
ton Law  Reporter,  699,  tried  before 
Dewey,  J.,  at  Nisi  Prius.  The  plaintiff 
was  a  merchant  and  the  defendant  the 
proprietor  of  the  "  Boston  Mercantile 
Agency."  The  defendant  had  received 
from  his  agent,  on  what  was  supposed 
to  be  reliable  authorit}',  a  report  in- 
jurious to  the  credit  of  the  plaintiff. 
This  report  had  been  read  by  defend- 
ant's clerks  to  regular  subscribers  to 
defendant's  agency,  who  were  interested 
in  knowing  the  standing  of  the  plaintiff. 
The  report  was  incorrect  and  unjust. 
The  court  charged  that  if  the  defend- 
ant, as  the  constituted  agent  of  a 
commercial  house,  upon  the  application 
of  his  principal,  made  enquiries  at  the 
proper  places  and  under  proper  and 
reasonable  guards  to  insure  accuracy 
and  privacy  as  to  the  information  thus 
obtained,  and  the  information  which  he 
thus  obtained  was  repeated  bona  fide 
to  his  employer  and  to  him  alone,  as 
the  result  of  such  enquiries,  and  for  the 
purpose  of  governing  his  conduct  in  his 
business  transactions  with  the  party  as 
to  whom  tlie  inquiry  was  made,  such 
communication  may  be  justified  as  a 
confidential  communication,  and  the 
defendant  would  not  be  responsible,  al- 
though the  information  was  incorrect 
and  unfounded  in  fact,  the  defendant 
acting  in  good  faith,  and  believing  it  to 
be  true  at  the  time  he  communicated 
it;  but  that  the  privilege  of  a  confidential 
communication  would  be  confined  to 
the  agent,  and  if  the  principal  repeated 
it  to  others,  he  would  be  responsible. 
Art  Mercantile  Agencies,  8  Alb.  L.  J. 
65- 
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munications.^     This  case  has  been  several  times  reaffirmed  in  New 


1.  Leading  Case  in  New  York. — In  Tay- 
lor -J.  Church,  I  E.  D.  Smith  (N.  Y.)  279, 
Ingraham,  J.,  in  delivering  the  opinion 
of  the  court,  observed:  "The  business 
is  one  of  recent  date,  novel  in  its  char- 
acter, and  the  questions  which  have 
been  presented  to  us  on  this  argument 
are  important,  not  only  to  the  parties 
immediately  concerned,  but  to  the  mer- 
cantile community.  That  such  estab- 
lishments, propei-ly  conducted  and 
giving  only  correct  information,  are  of 
the  highest  importance  to  those  who 
require  such  communications,  no  one 
can  deny;  but  it  is  also  evident  that,  if 
carelesslv  conducted,  or  if  untrue  re- 
ports are  furnished,  even  through  error 
or  mistake,  the  consequences  to  those 
who  are  thus  misrepresented  may  be 
very  injurious,  and  sometimes  destruc- 
tive to  their  reputation,  character  and 
credit.  We  have  felt  the  importance  of 
these  considerations  both  in  regard  to 
those  who  need  the  information,  and 
also  in  reference  to  a  continuance  of 
such  agencies  in  the  investigation  of  the 
questions  before  us  .  .  .  The  next 
enquiry  is,  was  this  libel  a  privileged 
communication  ?  If  it  was,  then  it 
must  be  conceded  that  there  is  no 
ground  upon  which  the  verdict  can  be 
upheld.  No  special  damage  is  shown, 
nor  is  a.r\j  express  malice  proven.  The 
subsequent  report  in  1S47  could  not 
be  considered  as  furnishing  such  evi- 
dence. That  publication  would  be 
equally  privileged  with  the  first,  and  ex- 
press malice  is  not  to  be  inferred  from 
a  second  publication  of  privileged 
matters,  without  some  stronger  evidence 
than  the  mere  republication.  If  this 
publication  had  been  in  answer  to  an 
inquiry  from  a  merchant  having  an  in- 
terest in  knowing  the  condition  of  this 
firm,  and  had  extended  no  farther  than 
the  form  or  answer  to  the  application, 
it  might  be  included  within  the  protec- 
tion of  privileged  communications. 
White  t'.  Nicholls,  3  How.  (U.  S.)  266; 
Martin  v.  Strong,  5  A.  &  E.  535.  It  is 
not,  however,  necessary  to  the  decision 
of  this  case  that  we  should  now  decide 
whether,  if  the  communication  had  been 
confined  to  the  person  making  the  en- 
quiry, it  would  have  been  privileged. 
The  publication  was  far  more  extended 
in   this   case     .     .  The    defendant's 

counsel,  with  all  the  research  he  has  de- 
voted to  this  subject,  has  not  referred 
us  to  a  case  where  such  an  extension  of 


the  rule  has  ever  been  suggested.  The 
case  cited  from  5  Car.  &  P.  543  puts  the 
privilege  expressly  upon  the  ground 
that  the  defendant  was  desired  to  make 
the  communication  upon  matters  in 
which  the  person  to  whom  he  wrote  had 
an  interest,  or  to  whom  the  defendant 
was  bound,  as  a  matter  of  duty,  to  make 
the  communication.  So  the  case  in  i 
Campbell's  N.  P.  267  was  one  in  which 
the  defendant  himself  was  interested. 
No  case  that  has  been  cited  protects  a 
communication  made  for  the  mere  pur- 
pose of  profit  and  to  persons  at  the 
time  having  no  interest  in  knowing. 
Nor  can  such  a  rule  be  maintained  upon 
principle.  The  only  ground  of  privi- 
leged communications  is  interest,  either 
in  the  party  giving  or  receiving  the  in- 
formation; but  it  is  not  to  be  found  in 
a  case  where  no  such  interest  exists  at 
the  time  the  communication  was  made. 
Any  extension  of  the  rule  would  be 
fraught  with  danger  to  that  class  of 
businessmen  to  whom  credit  is  of  any 
value.  Communications  inserted  in 
this  publication  and  circulated  secretly 
would  produce  ruinous  effects  upon  the 
standing  and  credit  of  those  referred  to, 
while  tliey  themselves  were  in  utter  ig- 
norance of  the  existence  of  such  reports, 
and  unable,  therefore,  to  guard  against 
the  effect  of  them.  Such  a  rule  would 
sanction  an  unlimited  publication,  the 
evil  consequences  of  which  could  hardly 
be  imagined. 

There  are  also  other  reasons  why 
this  publication  cannot  come  within  the 
rule  of  privileged  communications. 
We  must  look  at  all  the  circumstances 
attending  the  publication.  We  find 
the  defendant,  for  the  purposes  of,  and 
as  a  source  of  profit,  undertaking  to 
procure  information  in  regard  to  mer- 
chants and  firms  residing  abroad,  de- 
scribing their  character,  business  and 
the  degree  of  credit  they  are  respect- 
ively entitled  to,  printing  this  infor- 
mation in  a  book,  and  selling  the  same 
from  time  to  time  to  s.x\y  persons  who 
desire  to  become  subscribers.  There 
is  no  rule  of  law  that  will  permit  the 
court  to  hold  such  a  publication  to  be 
privileged.  The  necessary  ingredient 
to  make  a  communication  privileged, 
viz;  present  interest  in  the  matter 
of  the  communication,  is  wanting. 
The  publication  furnished  no  knowledge 
which  the  defendant  had.  The  pub- 
lished   reports    obtained    from    others, 
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York}  and  the  rqle  thus  established  is  fully  supported  by  the  de- 


■whether  true  or  false,  he  knew  not  (and 
in  this  case  we  must  Consider  the  re- 
port false  because  there  was  not  the 
least  proof  of  the  truth  of  it)  and  he 
furnished  them  indiscriminatelj  to  any 
who  became  subscribers,  whether  in- 
terested or  not.  That  such  publications 
maj'  be  of  great  use  to  that  portion  of 
the  mercantile  community'  who  sell 
largely  on  credit  to  persons  with  wliose 
circumstances  they  are  unacquainted,  is 
undoubtedly  true,  if  the  statements 
therein  are  correct;  but  it  is  equally 
true  that  they  are  fraught  witli  danger 
to  those  who,  by  false  reports,  are  in- 
volved in  loss  of  credit  and  perhaps  in- 
solvency. As  no  one  can  guard  against 
the  effect  of  such  secret  publications, 
the  least  that  can  be  required  in  regard 
to  them  is  to  hold  the  party  who,  as  a 
matter  of  profit,  prints  and  publishes 
thein  to  the  obligation  of  seeing  that 
what  he  thus  privately  circulates  is 
founded  in  truth.  The  convenience 
and  protection  of  those  who  give  credit 
are  not  to  be  considered  as  paramount 
to  the  credit  and  solvency  of  those  who 
are  the  subjects  of  these  reports.  The 
rule  which  we  would  adopt  in  these 
cases  is:  While  anj'one  who  has  an  in- 
terest in  giving  or  receiving  the  infor- 
mation has  a  right  to  claim  that  the 
same  is  a  privileged  communication,  if 
made  without  malice,  yet,  when  the 
publication  is  extended  bej'ond  the  par- 
ties directly  interested,  its  privileged 
character  is  at  an  end,  and  the  man  or 
firm'  whose  credit  is  injured  by  such 
publication  has  a  right  to  ask  from  the 
publishers  indemnity  for  the  injury' 
sustained."  See  also  s.  c,  affirmed,  S 
N.  Y.  4S2. 

1.  In  Ormsby  v.  Douglass,  37  N.  Y. 
477,  jMiller,  J.,  observed:  "The  rule  is 
well  settled  that  a  communication 
which  would  otherwise  be  slanderous 
and  actionable,  is  privileged  if  made  in 
good  faith,  upon  a  matter  involving  the 
interest  or  duty  of  the  party  making  it, 
though  such  duty  be  not  strictly  legal 
but  of  imperfect  obligation,  to  a  person 
having  a  corresponding  interest  or  dutv. 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  iqo; 
Hanson  v.  Bush,  32  Eng.  C.  L.  &  Eq. 
173;  and  this  principle  applies  to  an 
agent  employed  to  procure  information 
as  to  the  solvenc}',  credit  and  standing 
of  another,  who-  cominunicatps.  confi- 
dentially and  in  good  faith,  the  infor- 
mation obtained  to    his  principal   who 


has   an  interest  in   the   subject  matter, 
Washburn    v.   Cooke,    3    Den.  (N.  Y.) 
no.     Within   the   rule   laid    down,  the 
slanderous  words  for  which  the  plain- 
tiff seeks   to   recover  damages  in  this 
action  were  clearly  privileged,  and  the 
judge  upon  the  trial  committed  no  er- 
ror in    nonsuiting  the  plaintilT.     They 
were   communicated   by  the  defendant, 
in  the  performance  of  a  duty  imposed 
upon  him,  to  a  person  who   has   an  in- 
terest  in    the   matter,    and  who  has  a 
right  to  require   the  information.     The 
communication  was  in  response  to  an 
enquiry   as    to     the    responsibility   and 
standing  of  the  plaintift'  and  embraced 
information    relating    to    that   subject. 
The  witness  had  a  note  in  his  posses- 
sion at  the  time,  endorsed  by  the  plain- 
tiff, and    there  would    appear  to  have 
been  some  interest  for  making  the  en- 
quiry, and  some  reason  presented  to  the 
defendant,   from  which   he  might  well 
infer    that   there  was   occasion  for  the 
party  to  obtain  the  information  he  de- 
sired.    So  long  as  the  defendant  acted 
in  good  faith  in   reporting  facts  which 
came  to  his  knowledge,  which  had  any 
bearing   upon   the    subject   of  enquiry, 
even    although    the   report    may   have 
contained     criminatory    matter,   which 
otherwise  would  have  been    slanderous 
and  actionable,  he  was  justified  and  ex- 
cusable.     The   communication    made, 
being    frima  Jacie    privileged,   as    is 
apparent,    the    presumption    of  malice 
daes  not  necessarily  arise,  and  the  onus 
frobandi  to  establish    malice   is   upon 
the  plaintiff.     The  privileged  character 
of  the  communication  relieves  the  party 
from     the   malicious    intent   which    is 
usually    to    be    presumed  from  the  act 
itself;  and  the  action  is  to  be  regarded 
as   governed    by    the   same   rule  as   an 
action  for  malicious  prosecution     ,    .    . 
It   is    said    that  the  defendant    falsely 
charged  the  plaintiff  with  a  crime,  and 
that  the  answer  of  the  defendant  to  the 
enquiry  was  not  responsive  to  theques- 
tiort  put.     It  is  true  that  the  report  may 
embrace  a  charge  of  a  criminal  offence, 
but  it  was,  I  think,  directly  responsive 
to  the  question  asked.     It  related  to  the 
standing  of  the  party.      It  affected  his 
responsibility   as    a   business   man  and 
his   financial  credit  apd   character.    It 
had    much   to    do    with    the   question 
whether,  as  a  business  man,  he  was  en- 
titled  to  credit  and  confidence,  and  to 
what  extent.     It  was,  in  fact,  what  the 
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witness  enquired  for,  and  had  a  direct 
bearing  upon  the  enquiry  made,  which 
embraced  information  as  to  the  plain- 
tiff. It  was  not  an  allegation  or  charge 
made  b\'  the  defendant,  but  a  report  of 
information  he  had  obtained  in  the  due 
course  of  his  business,  and  which  had 
been  entered  upon  his  books.  He 
merely  communicated  to  a  person  who 
had  a  right  to  demand  it,  such  infor- 
mation as  he  had,  including  a  fact 
within  the  range  of  the  enquiry  made. 
Surely,  if  any  communication  of  this 
kind,  made  in  good  faith,  is  privileged, 
then  the  whole  is  protected  as  much  as 
any  part  of  it,  and  it  cannot  well  be 
urged  that  there  is  malice,  because  the 
whole  truth  is  fold  and  a  portion  of  it  is 
criminatory.  Nor  is  there  any  evidence 
that  the  communication  made  to  the 
witness,  produced  by  the  plaintiff,  was 
repeated  by  the  defendant  in  a  form  or 
under  circumstances  which  constitute 
malice,  or  that  it  was  uttered  to  others 
with  any  malicious  intent.  If  the 
alleged  slanderous  words  were  commu- 
nicated to  other  persons  besides  the 
witness,  the  surrounding  circumstances 
evince  that  it  was  in  good  faith  and  con- 
fidentially, to  those  who  had  a  right  to 
require  it,  and  where  it  would  be  pro- 
tected as  a  privileged  communication, 
while  defamatory  words  are  not  shielded 
from  punishment  when  published  with 
a  malicious  intent,  there  was  nothing  in 
the  conduct  of  the  defendant,  and  in 
the  manner  in  which  he  perfonned  the 
delicate  and  responsible  duty  which  de- 
volved upon  him,  affecting  as  it  did,  the 
credit,  responsibility  and  character  of 
the  plaintiff,  to  evince  malice.  He  re- 
fused to  give  a  written  report,  was  ex- 
tremely careful  and  cautious,  and  with 
considerable  apparent  reluctance  and 
hesitation,  he  imparted  the  information 
he  possessed  as  to  the  defendant,  thus 
rebutting  the  idea  that  any  evil  intent 
existed,  and  showing  quite  clearly  that 
he  acted  in  good  faith.  The  business  in 
which  the  defendant  was  engaged  is 
sanctioned  by  the  usages  of  commer- 
cial communities  and  the  proof  in  this 
case  fails  to  establish  that  he  trans- 
gressed any  rule  of  law  in  its  transac- 
tions." 

In  the  same  case  Woodruff,  J.,  sup- 
plements the  foregoing  opinion  with  the 
following  remarks:  "Lay  out  of  view 
for  the  moment  the  circumstance  that 
the  defendant  in  this  case  rriade  it 
his  business  to  seek  information  in  or- 
der to  furnish  it  to  those  whose  occa- 
sions and  interest  require  knowledge  of 


the  standing  and  character  of  others 
who  dealt  or  propose  to  deal  with  them, 
it  is  quite  true  that  if  the  plaintiff,  Bab- 
cock,  having  procured  a  note  to  be 
discounted  on  the  faith,  in  part,  of 
the  plaintiffs  responsibility,  or,  being 
about  to  do  so,  called  on  the  defendant 
for  information  respecting  his  standing 
and  responsibility,  it  was  entirely  law- 
ful for  the  defendant  to  give  hiin  all  the 
information  which  he  had  on  the  sub- 
ject. It  was  in  a  just  sense  a  duty 
which  one  of  the  community  owes  to 
another  for  mutual  protection  and  bene- 
fit, and  the  law  will  recognize  it  as 
such  by  holding  it  privileged.  Infor- 
mation of  the  description  referred  to 
being  iinportant,  there  in  no  legal  ob- 
jection to  the  employment  of  an  agent 
in  the  pursuit  of  such  information.  If 
one  merchant  may  employ  his  own 
private  agent  to  seek  and  communicate 
such  inforination,  Washburn  v.  Cooke, 
3  Den.  (N.  Y.)  no,  there  is  no  legal 
objection  to  the  combination  of  two  or 
more  in  the  employment  of  the  same 
agent.  And,  as  a  consequence,  if  an 
agent  may  act  for  several,  he  may 
make  the  pursuit  of  such  information 
his  occupation  and  receive  from  those 
Avho  desire  to  avail  themselves  of  his 
services  and  his  knowledge  acquired  in 
such  occupation  a  compensation  there- 
for. In  short,  the  enquiry  is  not,  how- 
did  the  defendant  acquire  the  informa- 
tion, nor  whether  he  received  compen- 
sation for  the  information  he  had 
gained?  But  was  the  action  one  which 
justified  him  in  giving  such  information 
as  he  possessed  to  the  applicant  ?  .  .  . 
In  my  opinion,  the  right  of  the  plain- 
tiff to  recover  does  not  at  all  depend 
on  the  question  whether  the  defendant 
was  pursuing  this  business  for  gain,  but 
on  the  same  principles  as  if  he  had  been 
in  the  same  business  for  the  witness 
who  applied  to  him  and  had  made  the 
same  communication." 

In  Sunderlin  v.  Bradstreet,  46  N.  Y. 
188,  the  suit  was  against  the  proprietors 
of  a  mercantile  agency.  The  defend- 
ants published  a  semi-annual  volume 
containing  the  names  of  persons  and 
firms  doing  business  in  various  parts  of 
the  United  States  and  Canada,  and  in- 
formation and  reference  to  their  finan- 
cial condition  and  also  a  weekly'  sheet 
of  corrections,  which  was  sent  to  their 
subscribers  in  the  city  of  New  York, 
and  in  the  country,  \>y  mail.  In  this 
weekly  sheet  they  published  that  the 
plaintiff  had  failed.  The  publication 
was  false.      The  question  was  whether 
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cisions  elsewhere.^  It  is  equally  applicable  whether  the  action  is 
slander  or  libel,*^  and  will  be  applied  where  there  is  an  indictment 
for  criminal  libel.* 

Under  these  decisions  the  same  principle  is  applied  to  commer- 
cial agencies  as  that  regulating  the  conduct  of  individuals.  If  such 
agencies  are  a  greater  benefit  to  trade  than  the  occasional  acts  of 
individuals,  because  more  extended  and  continuous  in  their  opera- 
tions, they  are  likewise  capable  of  doing  more  harm  by  false  re- 
ports, and  a  damage  which  it  is  more  difificult  to  remedy.*     The 


the  publication  was  a  privileged  com- 
munication. Mr.  Justice  Allen,  in 
holding  that  it  was  not  privileged,  said: 
"  A  communication  is  privileged  within 
the  rule  when  made  in  good  faith,  in 
answer  to  one  having  an  interest  in  the 
information  sought;  and  it  will  be 
privileged  if  volunteered,  when  the 
party  to  whom  the  communication  is 
made  has  an  interest  in  it,  and  the  party 
by  whom  it  is  made  stands  in  such  re- 
lation to  him  as  to  make  it  a  reasonable 
duty,  or  at  least  proper,  that  he  should 
give  the  information  ...  In  the 
case  at  bar  it  is  not  pretended  that  but 
few,  if  any,  of  the  persons  to  whom  the 
ten  thousand  copies  of  the  libellous  pub- 
lication were  transmitted  had  anj'  in- 
terest in  the  character  or  pecuniary 
responsibility  of  the  plaintiffs,  and  to 
those  who  had  no  such  interest  there 
was  no  just  occasion  or  propriety  in 
communicating  the  information.  The 
defendants,  in  making  the  communica- 
tion, assumed  the  legal  responsibility 
which  rests  upon  all  who,  without 
cause,  publish  defamatory  matter  of 
others;  that  is,  of  proving  the  truth  of 
the  publication,  or  responding  in  dam- 
ages to  the  injured  party.  The  com- 
munication of  the  libel  to  those  not 
interested  in  the  information  was  offi- 
cious and  unauthorized,  and  therefore 
not  protected,  although  made  in  the  be- 
lief of  its  truth,  if  it  were,  in  point  of 
fact,  false  ...  In  those  cases  in 
which  the  publication  has  been  held 
privileged,  the  courts  have  held  that 
there  was  a  reasonable  occasion  or 
exigency  which  ,  for  the  common  con- 
venience and  welfare  of  society,  fairly 
warranted  the  communication  as  made. 
But  neither  the  welfare  nor  convenience 
of  society  will  be  promoted  by  bringing 
a  publication  of  matters,  false  in  fact, 
injuriously  aifecting  the  credit  and 
standing  of  merchants  and  traders, 
broadcast  through  the  land,  within  the 
protection  of  privileged  communica- 
tions." I 
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Depue,  J.,  observes,  after  stating  this 
case  as  above:  "The  court  held  that 
information  communicated  not  merely 
to  persons  interested  in  it,  but  published 
to  all  persons  who  might  be  subscribers 
to  the  scheme  of  publication,  was  not 
privileged.  The  decisions  in  the  fed- 
eral circuit  courts  are  in  coincidence 
with  those  of  the  courts  of  New  York. 
Erber  v.  Dun,  12  Fed.  Rep.  526;  Trus- 
sell  V.  Scarlett,  18  Fed.  Rep.  214;  Locke 
V.  Bradstreet  Co.,  22  Fed.  Rep.  771, 
Against  these  authorities  I  find  neither 
judicial  decision  nor  dictum.  King  v. 
Patterson,  49  N.  J.  L.  417  See  also 
Woodruff  V.  Bradstreet  C.,  35  Hun 
(N.  Y.)  16. 

1.  See  cases  cited  in  preceding  and 
following  notes. 

2.  Ormsby    v.   Douglass,  37  N.   Y. 

477.  484- 

3.  Com.  V.  Stacey,  8  Phila.  (Pa.)  617. 

4.  In  Bradstreet  Co.  v.  Gill,  72  Tex. 
115  (November  8th,  1888),  Collard, 
J.,  observed:  "A  commercial  agency  is 
a  lawful  business,  and  when  conducted 
lawfully  is  a  benefit  to  society  and 
trade;  but  no  just  reason  can  be  given 
for  a  rule  that  would  exempt  it  from 
liability  for  false  and  defamatory  publi- 
cations where  other  citizens  would  not 
be  exempt.  If  an  individual  voluntarily, 
or  for  profit,  give  false  and  injurious 
information  to  persons  interested  in  the 
trade  and  commercial  standing  of 
another  at  the  time  the  information  is 
given,  such  communication  would  be 
privileged;  but  if  he  furnish  the  same 
information  to  others  not  so  interested, 
to  traders  and  merchants  as  a  class,  the 
communication  would  not  be  privileged. 
A  commercial  agency  organized  for 
the  purpose  of  furnishing  such  informa- 
tion, keeping  an  intelligence  office  for 
profit,  should,  it  seems  to  us,  be  held  to 
the  same  accountability  as  the  ordinary 
citizen.  The  acts  of  the  agency,  pro- 
perly done,  are  no  more  meritorious  Or 
beneficial  than  -vvhen  done  by  an  indi- 
vidual, except  that   they   may  be  more 
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extended  and  cover  more  transactions. 
Impartial  justice  can  not  imagine  a 
sound  reason  for  a  distinction  in  favor 
of  an  agency.  It  amounts  to  this  at 
last  and  no  more:  Tlie business  of  a 
commercial  agency  is  lawful  when  con- 
ducted lawfully;  it  will  be  protected  so 
long  as  it  does  not  transgress  the  rights 
of  others.  It  is  not  entitled  to  any 
privileges  denied  the  ordinary  citizen. 
If  it  is  a  greater  beneiit  to  trade  than 
the  occasional  acts  of  the  individual, 
because  more  extended  and  continuous 
in  its  operations,  it  is  for  the  same  rea- 
son capable  of  doing  more  harm  by  its 
false  reports;  its  wrong  doing  is  more 
difficult  to  remedy.  Because  it  has  a 
monopoly  of  such  intelligence  is  no 
reason  for  giving  it  a  privilege  to  do  a 
wrong  by  an  improper  publication  of 
false  statements,  though  the  publication 
may  be  in  the  usual  course  of  the  busi- 
ness it  has  adopted.  It  has  the  right 
then  to  the  protection  of  a  privileged 
communication  when  made  to  persons 
at  the  time  interested  in  the  informa- 
tion even  though  the  information  may 
be  false;  but  when  communicated  to  its 
general  subscribers  it  has  no  such 
right." 

Dissenting  Opinion  In  King  v.  Fatter- 
son. — In  King  v.  Patterson,  49  N.  J.  L. 
417,  Van  Syckel,  J.,  speaking  for 
a  minority  of  five  out  of  fourteen 
judges,  observes:  "The  underlying 
principle  of  the  many  cases  cited,  in 
my  judgment,  condemns  Sunderlin  v. 
Bradstreet,  46  N.  Y.  188  and  Erber  v. 
Dun,  12  Fed.  Rep.  526,  and  extends  the 
rule  of  privilege  to  all  communications, 
spoken  or  written,  bona  fide,  in  the  per- 
formance of  what  may  reasonably  be 
considered  a  duty  to  the  public  or  to  an 
individual,  and  also  to  communications 
required  by  common  interest,  or  by  a 
relation  in  which  the  persons,  between 
whom  the  communication  is  made, 
stand  to  each  other.  A  false,  defama- 
tory publication  must,  when  no  other 
adequate  motive  appears,  be  attributed 
to  malice;  but  whenever  the  attending 
circumstances  are  such  as  to  lead  a  rea- 
sonable and  just  mind  to  reject  the  pre- 
sumption of  actual  malice,  an  essential 
requisite  of  the  action  for  libel  disap- 
pears. .  .  .  It  is  now  almost  uni- 
versally Conceded  that  mercantile 
agencies  are  of  great  utility  and  advan- 
tage, if  not  absolutely  essential  to  those 
engaged  in  conducting  the  business 
and  commerce  of  the  country  over  the 
wide  field  where  their  enterprise  leads 
them.    The  strict  rule  applied  in  the 


court  below,  if  it  does  not  tend  to  sup- 
press, will  go  far  to  destroy  the  pur- 
pose and  utility  of  these  institutions. 
If  immunity  is  accorded 
to  the  master  making  statements  con- 
cerning his  servant,  when  in  fact  the 
enquiry  is  made  by  one  who  does  not 
intend  to  employ'  the  servant,  and  if 
malice  is  not  presumed  to  exist  where  a 
merchant  makes  enquiry  of  his  neigh- 
bor or  I'riend  concerning  the  pecuniary 
responsibility  of  those  with  whom  he 
may  in  the  future  have  transactions, 
how  can  the  doctrine  of  privilege  be 
restricted,  in  this  controversy,  to  cases 
where  the  subscriber  has  a  present,  di- 
rect and  personal  interest  in  the  person 
who  is  the  subject  of  enquiry.'  Busi- 
ness interests  are  so  ramified  at  this, 
day  that  large  enterprises  cannot  be 
successfully  conducted  without  a  com- 
prehensive survey  of  the  whole  field  of 
industry.  The  manufacturer  must 
have  some  knowledge  of  the  financial 
condition  of  those  who  are  his  rivals  in 
business,  as  well  as  of  those  who  may 
be  induced  to  purchase  his  productions, 
in  order  that  he  may  act  judiciously  in 
fixing  his  limit  of  production.  The 
dealer  in  brewers'  grains,  in  order  to  de- 
termine the  extent  of  his  purchases, 
must  know  something  of  the  business 
of  the  consumers,  their  pecuniary  abil- 
ity to  purchase  and  the  probable  vol- 
ume of  business  in  the  district  of 
country  over  which  his  transactions  ex- 
tend. In  fact,  every  man  who  has 
merchandise  to  sell  is  to  some  extent 
interested  in  knowing  how  every  man 
in  the  country  stands  in  credit.  Though 
one  is  not  a  customer  today,  he  may 
be  tomorrow.  Orders  are  given  by 
letter,  by  telegram,  by  telephone  or  in 
person,  requiring  immediate  response. 
It  involves  the  use  of  the  mercantile 
agency  sheets,  the  loss  of  the  customer 
or  the  risk  of  selling  blindly.  The  sub- 
scribers to  the  commercial  agency,  in 
effect,  say  to  it:  'We  have  an  interest 
in  knowing  the  financial  condition  of  all 
business  men  whose  standing  you  re- 
port; we  assure  you  of  our  good  faith 
by  being  willing  to  pay  3'ou  for  that  in- 
formation, and  we  pledge  ourselves  to 
receive  it  as  a  confidential  communica- 
tion.' These  circumstances,  repellant 
of  the  presumption  of  malice,  constitute 
the  substance  and  essence  of  privileged 
communications.  How,  under  these 
conditions,  can  the  obligation  be  im- 
posed upon  the  agency  to  make  sure 
that  the  subscriber  has  a  present  in- 
terest in  the   person   reported,  without 
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fact  that  where  information  is  supphed  by  individuals  it  is  com- 
monly furnished  gratuitously,  while  such  agencies  do  so  as  a  mat- 
ter of  business  and  for  profit,  does  not  alter  the  principle.' 

The  fact  that  the  libellous  statements  are  in  cipher  is  not^ma- 
terial.  The  language  is  understood  by  subscribers  who  are  furnished 
with  a  key  to  the  cipher,  and  such  a  publication  is  equally  injurious 
as  if  made  in  the  distinct  terms,  in  the  very  words,  indicated  by 
the  numerical  figures.^   A  report  embracing  a  charge  of  a  criminal 


narrowing  the  privilege  which  has  ope- 
rated as  a  shield  in  the  many  cases  re- 
ferred to? 

Business  methods  have  changed; 
every  department  of  human  activity  is 
mariied  hy  progress.  There  must  be 
a  correct  apprehension  of  legal  prin- 
ciples as  they  apply  to  a  progressive 
state  of  society,  if  we  would  keep  pace 
with  the  march  of  events,  and  render 
the  common  law  as  true  and  unerring  a 
guide  in  jurisprudence  today  as  it  has 
been  in  the  past.  It  is  the  pride  of  the 
common  law  that  it  is  sufficiently  broad 
and  elastic  to  adopt  itself  to  the  exigen- 
cies of  the  times,  and  to  adjust  itself 
to  the  new  and  varying  conditions 
that  may  arise  in  the  progress  of  the 
age.  The  rule  that  a  business  man 
may  enquire  of  his  friend  or  his  neigh- 
bor as  to  the  responsibility  of  one  who 
has  applied  for  credit,  answered  well 
enough  fifty  years  ago,  but  it  is  alto- 
gether inadequate  to  the  present  re- 
quirements of  trade  and  commerce. 

The  law  of  Sunderlin  u.  Bradstreet, 
46  N  Y.  188,  would  even  suppress  the 
prevalent  practice  in  business  circles  of 
employing  a  credit  clerk  to  ascertain 
and  report  the  standing  of  business 
men  in  the  district  which  he  canvasses. 
No  man  could  safely  answer  his  en- 
quiries, and  the  clerk  could  not  report 
to  his  emplo3'er  without  being  liable  to 
prosecution.  The  old  adjudications, 
relied  upon  to  support  the  more  nar- 
row rule,  are  the  declarations  of  judges 
whose  vision  did  not  take  in  the  widely 
different  conditions  which  prevail  in  . 
the  affairs  of  men  today.  This  doc- 
trine utterly  disables  the  agency  to  be- 
come capable  of  imparting  even  the  in- 
formation which  it  is  conceded  may 
lawfully  be  given.  If  the  agency  may 
furnish  only  to  one  having  a  direct  in- 
terest, how  would  any  one  dare  give 
the  information  to  the  agency;  for,  until 
some  one  having  such  interest  has  ap- 
plied to  the  agency,  the  communication 
is  within  the  prohibited  class,?  In  my 
opinion,  the  defendants,    in   furnishing 


information  to  subscribers  upon  the 
conditions  imposed,  are  not  subject  to 
the  presumption  that  they  were  moved 
by  malice,  and  I  therefore  vote  to  re- 
verse the  judgment  below." 

1.  King  V.  Patterson,  49  N.  J.  L.  417; 
Bradstreet  Co.  v.  Gill,  72  Tex.  iic;; 
Taylor  v.  Church,  i  E.  D.  Smith  (N. 
Y.)  279;  Ormsby  v.  Douglass,  37  N.  Y. 

477.  484- 

2.  Reports  in  Cipher. — Sunderlin  v. 
Bradstreet,  46  N.  Y.  18S;  7  Am.  Rep. 
322. 

In  Kingsbury  v.  Bradstreet  Co.  (N. 
Y.  Ct.  of  App.  October,  18S9),  22  N. 
East.  Rep.  36s,  it  was  held  that,  where 
an  alleged  libel  consists  in  the  publica- 
tion by  defendant,  a  mercantile  agency, 
for  the  information  of  its  subscribers, 
of  a  sheet  containing,  among  other  busi- 
ness men's  names,  that  of  plaintiff,  fol- 
lowed by  asterisks,  with  no  proof  of 
any  meaning  attached  thereto,  except 
the  testimony  of  defendant's  superin- 
tendent, who  testified  that  they  referred 
only  to  a  inarginal  note  diri-cting  per- 
sons desirous  of  further  information 
concerning  the  person  in  connection 
with  whose  name  they  occur  to  call  at 
defendant's  office,  a  verdict  for  defend- 
ant should  be  directed,  as  the  charac- 
ters are  not  libellous  per  se,  and  are  not 
shown  to  have  any  libellous  significa- 
tion as  used.  Vann,  J„  observes: 
"The  notification  sheet  in  question 
contained  many  names,  with  figures 
and  characters  printed  opposite.  If  it 
had  appeared  that  those  figures  and 
characters  were  parts  of  a  cipher  under- 
stood, or  capable  of  being  understood, 
by  the  subscribers  through  a  key  fur- 
nished by  the  defendant,  and  that  in 
each  case,  or  even  in  many  cases,  they 
indicated  that  the  person  against  whose 
name  they  stood  had  failed  in  business, 
or  was  preparing  to  fail,  or  was  finan- 
cially embarrassed,  a  case  would  have 
been  presented  for  our  determination 
quite  different  in  its  legal  aspects  from 
the  one  now  under  consideration.  Er- 
ber   V.    Dun,     12    Fed.    Rep.  526,  532; 
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offence  may  be  held  privileged,  as  that  a  person  was  a  bad  man, 
and  worked  for  counterfeiters  and  was  a  counterfeiter;  such  a  re- 
port is  sufficiently  responsive  to  an  enquiry  as  to  the  credit  and 
confidence  to  be  given  a  business  man.'^ 

2.  Decisions  in  Maryland  and  Georgia. — In  a  late  Maryland  case,  it 
was  held  that  where  a  mercantile  agency  falsely  reported  in  a  daily 
notification  sheet  which  was  sent  to  all  its  subscribers  that  a  cer- 
tain merchant  had  executed  a  chattel  mortgage,  this  did  not  con- 
stitute a  libel  per  se,  and  that  there  could  be  no  recovery.^  This 
case,  however,  does  not  discuss  any  of  the  principles  or  decisions 


Woodling  V.  Knickerbocker,  31  Minn. 
26S;  Shepheard  v.  Whitaker,  L.  R.  10 
C.  P.  502;  Bank  v.  Henty,  L.  R.,  5  C. 
P.  Div.  514;  Ruel  V.  Tatnell,  29  Wklv. 
Rep.  172.  This  appeal  must  be  decided 
upon  what  was  alleged  and  proved  by 
the  plaintiff,  and  not  upon  what  might 
have  been  alleged  and  proved.  On  the 
record  as  presented,  we  think  that  it 
was  tl\e  duty  of  the  learned  justice  who 
presided  at  the  circuit  to  direct  a  ver- 
dict for  the  defendant." 

1.  Ormsby    v.    Douglass,   37   N.    Y. 

477,  48+. 

2.  Maryland  Decision. — In  Newbold 
V.  Bradstreet,  57  Md.  38,  the  defendant 
conducted  a  mercantile  agency,  and 
printed  daily  for  the  benefit  of  subscrib- 
ers, among  whom  were  the  plaintiffs, 
a  list  of  transfers  of  real  and  personal 
property,  mortgages,  etc.,  called  "Brad- 
street's  Daily  Sheet  of  Changes.''  The 
defendant  printed  in  said  sheet,  under 
the  head  of  "Chattels,"  fhe  words 
"Newbold  &  Sons  to  J.  R.  Burns." 
Whereupon  the  plaintiffs,  on  the 
ground  that  the  publication  indicated 
that  they  had  made  a  chattel  mortgage, 
which  they  had  not,  sued  the  defendant 
to  recover  both  general  and  special 
damages  to  their  business  as  mercfiants, 
by  reason  thereof.  Held,  that  the  al- 
leged libel  contained  nothing  actiona- 
ble per  se,  that  being  the  test  as  to  the 
right  to  recover  general  damages  in 
this  class  of  cases;  and  that  all  proof  of 
general  damage  to  the  business  and 
credit  of  the  plaintiffs,  by  the  publica- 
tion in  the  daily  sheet,  was  properly 
excluded  by  the  court  below.  Alvey, 
J.,  observed:  "To  say  or  publish  of  a 
merchant  anj'thing  that  imputes  insolv- 
ency, inability  to  pay  his  debts,  the 
Want  of  integrity  in  his  business,  or 
personal  incapacity  or  pecuniary  in- 
ability to  conduct  it  with  success,  is 
slanderous  or  libellous /^r  se,  if  without 
justification,  and  general  damages  may 
be  recovered.     Such  publication  neces- 


sarily, in  legal  contemplation,  tends  to 
injure  the  credit  and  standing  of  the 
party  of  whom  it  is  made.  But  we 
have  been  referred  to  no  case,  and  have 
been  able  to  find  none,  in  which  it  has 
been  held,  that  to  say  of  a  merchant 
simply,  that  he  had  made  a  chattel 
mortgage,  without  anything  more,  as  to 
amount,  subject  of  the  mortgage,  or  the 
occasion  of  it,  is  libellous  and  slander- 
ous fer  se,  and  that  damage  there- 
from is  necessarily  inferred.  We  think 
no  such  legal  inference  can,  in  reason, 
be  indulged.  Chattel  mortgages,  as 
well  as  the  pledge  of  stocks  and  other 
securities,  may  be  made  by  merchants 
and  others  without  giving  rise  to  a.nj 
legal  inference  or  presumption  of  in- 
solvency or  that  such  an  act  will  nec- 
essarily tend  to  impair  or  injure  the 
credit  and  standing  of  the  grantor  or 
pledgor.  Indeed,  we  suppose  it  would 
be  alarming  to  merchants  and  trades- 
men to  learn  otherwise." 

This  case  was  followed  in  Woodruff 
V.  Bradstreet  Co.,  ^c,  Hun  (N.  Y.)  16, 
where  it  was  held  that  the  court  must 
determine  as  a  question  of  law  whether 
or  not  a  published  statement  that  a 
judgment  has  been  recovered  against  a 
person  is  libellous  fer  se.  To  publish  of 
a  merchant  or  trader  that  a  judgment 
has  been  recovered  against  him  is  not, 
in  itself,  libellous,  as  an  imputation 
against  the  soundness  of  his  financial 
condition,  so  as  to  justify  an  action 
without  proof  of  special  damages.  The 
fact  that  the  business  of  a  person 
charged  with  the  publication  of  a  libel 
is  to  furnish  information  of  the  pecun- 
iary condition  of  persons  whose  voca- 
tions are  such  as  to  be  likely  to  render 
business  credit  desirable,  will  not  give 
to  the  mere  statement  by  him  of  what 
purports  to  be  a  fact  any  other  pur- 
pose or  effect  than  it  expressly  or 
fairl3'  implies.  That  its  apparent  au- 
thenticity may  be  greater  is  immate- 
rial. 


15  C.  of  L. — ig 
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already  referred  to.     Another  decision  construing  certain  provisions 
of  the  Georgia  code  must  hkewise  stand  by  itself.^ 

3.  Relation  of  Agency's  Employees  to  Question  of  Privilege. — When 
the  question  first  arose,  it  was  held  that,  since  the  principle  upon 
which  reports  of  mercantile  agencies  were  held  to  be  privileged, 
imported  confidence  and  secrecy  between  individuals,  this  would 
prevent  the  use  of  agents  and  clerks  in  the  transaction  of  the 
business,  and  that  the  recording  of  information  in  books  to  which 
such  persons  had  access  would  deprive  a  communication  of  its 
privileged  character.*     But  courts  have  refused  to  accept  this  doc- 


1.  Georgia  Decision. — In  Johnson  v. 
Bradstreet  Co.,  77  Ga.  172,  where  a 
commercial  agency  contracted,  for  a 
consideration,  to  collect  and  furnish 
information  to  its  subscribers  concern- 
ing the  standing  of  merchants  in  vari- 
ous parts  of  the  United  States,  and 
sent  out  by  carrier  to  two  subscribers,  . 
a  written  or  printed  slip,  containing 
statements  to  the  eftect  that  a  certain 
merchant  was  drunken  and  failing 
in  business,  and  another  to  the  effect 
that  such  person  had  not  improved,  and 
in  both  instances  stating  that  it  would 
be  well  to  watch  and  to  be  slow  to  trust 
him,  which  slips  were  kept  in  the 
stores  of  the  subscribers  for  some  days, 
and  were  seen  by  the  clerks  and  per- 
haps others,  such  statements  were 
not  privileged  communications,  and  if 
false,  they  furnish  a  ground  for  the  re- 
covery of  damages  by  the  person 
libelled.     It  was  held — 

1.  The  contract  to  pry  into  and  give 
information  concerning  the  business  of 
another  does  not  create  such  a  public 
or  private  duty,  legal  or  moral,  as 
would  make  a  false  communication,  in- 
jurious to  another,  privileged. 

2.  The  falsity  of  a  communication, 
in  printing  or  writing,  maligning  the 
private  character  and  mercantile  stand- 
ing of  another,  is  itself  evidence  of 
legal  malice,  and  unless  it  be  strictly  a 
privileged  communication  in  the  per- 
formance of  a  public  duty,  or  a  private 
duty,  moral  or  legal,  and  then  bona  fide, 
and  not  as  a  cloak  for  private  malice,  a 
right  of  action  arises. 

The  court  in  this  case  construed  sec- 
tion 2880  of  the  Georgia  code  which 
declared  to  be  privileged  communica- 
tions: "i.  Statements  made  bona  fide 
in  the  performance  of  a  public  duty. 
2.  Similar  statements  in  the  perform- 
ance of  a  private  duty,  either  legal  or 
moral." 

2.  Employment  of  Agenta. — In  Beards- 
ley  t'.   Tappan,  5  Blatchf.   (U.  S.)  497 


(1867),  Nelson,  J.,  delivering  the 
opinion  of  the  court,  observed:  "The 
defendant  resided  in  New  York,  and 
had  established  in  that  city  a  mercan- 
tile agency,  the  object  of  which  was  to 
procure  information  of  the  pecuniary 
ability  and  standing  of  merchants  in 
the  country  for  merchants  in  the  city, 
to  be  cominunicated  to  the  latter  in  a 
confidential  manner.  The  defendant 
had  some  twenty  clerks  who  partici- 
pated in  the  business  of  the  establish- 
ment, and  were,  of  course,  privy  to  the 
information  obtained,  whether  favora- 
ble or  unfavorable  to  the  character  and 
credit  of  the  country  merchant,  and 
who  participated  in  communicating  the 
information  to  their  customers  or  custo- 
mers' clerks.  The  defendant  commu- 
nicated, through  his  clerks,  to  several 
customers  and  to  their  clerks  facts  seri- 
ously affecting  the  credit  of  the  plain- 
tiff's house;  and  the  main  question  in 
the  case,  on  the  merits,  is,  whether  or 
not  he  is  exempt  from  the  consequences 
of  the  publication,  on  the  ground  of  its 
privileged  character.  The  court  charged 
the  jury,  that,  if  the  defendant  himself 
had  communicated  the  information  to  a 
person  applying  to  him  for  the  purpose, 
in  good  faith,  the  communication  might 
haye  been  a  privileged  one;  but  that 
the  publicity  given  to  it  by  recording 
the  libellous"  words  in  a  book,  to  which 
others  had  access,  and  to  whom  they 
were  communicated,  though  standing 
in  the  relation  of  clerks,  deprived  the 
communication  of  its  otherwise  privi- 
leged character.  This  is  no  doubt  a 
very  important  question,  and  one  in- 
volving, in  its  practical  operation, 
whichever  way  it  may  be  decided,  in- 
terests of  very  great  magnitude.  On 
the  one  hand,"  to  legalize  these  estab- 
lishments in  the  manner  and  to  the  ex- 
tent used  by  the  defendant,  is  placing 
one  portion  of  the  mercantile  commu- 
nity under'  an  organized  system  of 
espionage  and  inquisition  for  the  ben- 
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trine,  and  the  law  may  be  regarded  as  settled  in  accordance  with 
the  opposite,  more  liberal  and  even  necessary  construction. ^ 

4.  Canadian  Decisions. — So  far  as  it  can  be  regarded  as  finally 
settled,  the  law  of  Canada  upon  the  question  is  opposed  to  the 
views  adopted  in  the  United  States.  In  the  only  decision  involv- 
ing the  precise  point,  the  strictest  rule  of  liability  is  applied  to 
mercantile  agencies,  and  no  report  from  them  is  regarded  as  a 
privileged  communication,  whether  made  to  an  interested  subscriber 


efit  of  the  other,  exposed,  from  the 
very  nature  of  the  organization,  to  per- 
version and  abuse;  and,  on  the  other 
hand,  to  refuse  to  legalize  them,  may  be 
restricting  injuriously  the  right  of  en- 
quiring into  the  character  and  standing 
of  the  customer  asking  for  credit  in  his 
business  transactions.  I  am  strongly 
inclined  to  think,  that,  if  the  establish- 
ments are  to  be  upheld  at  all,  the  limi- 
tation attached  to  them  by  the  court 
below  is  not  unreasonable,  to  wit:  That 
it  must  be  an  individual  transaction, 
and  not  an  establishment  conducted  by 
an  unlimited  number  of  partners  and 
clerks.  The  principle  upon  which 
privileged  communications  rest,  which, 
of  themselves,  would  otherwise  be 
libellous  imports  confidence  and  secrecy 
between  individuals  and  is  inconsistent 
with  the  idea  of  a  communication  made 
by  a  society  or  congregation  of  per- 
sons or  by  a  private  company  or  a  cor- 
porate body."  See  also  s.  c,  lo  Wall. 
(U.  S.)  427. 

1.  In  commenting  upon  Beardsle}'  v. 
Tappan,  5  Blatchf.  (U.  S.)  497,  Depue, 
J.,  observes,  in  King  v.  Patterson,  49  N. 
J.  L.  417:  "The  charge  of  the  trial 
judge  and  ^he  reasoning  of  Mr.  Justice 
Nelson  place  unreasonable  restrictions 
upon  the  doctrine  of  privileged  com- 
munication agents  to  collect  informa- 
tion, clerks  to  record  it  and  to  communi- 
cate it  to  subscribers,  on  the  one  hand, 
and  confidential  clerks  to  receive  the  in- 
formation in  the  interest  and  by  authori- 
ty of  subscribers,  on  the  other  hand,  are 
absolutely  necessary  to  the  usefulness, 
if  not  to  the  existence,  of  these  institu- 
tions. The  employment  of  clerks  who 
obtain  thereby  such  information  as 
their  duties  necessitate,  like  the  inter- 
vention of  the  printer,  where  printing 
a  report  is,  in  the  judgment  of  the 
court,  a  reasonable  method  of  commu- 
nicating to  a  large  body  of  interested 
persons,  as  the  shareholders  of  a  corpo- 
ration, does  not  take  from  the  transac- 
tion its  character  as  a  privileged  com- 
munication." 


In  Erber  v.  Dun,  4  McCrary  (U.  S.) 
160,  Caldwell,  J  ,  observes:  "The 
merchants  and  other  business  men  of  the 
countrj'  conduct  their  business  to  a 
very  large  extent  through  agents.  A 
large  proportion,  if  not  all  the  principal 
commercial  houses  of  the  country,  em- 
ploy commercial  travellers,  through 
whom  sales  are  effected,  credit  ex- 
tended, and  collections  made.  In  many 
of  the  houses  there  is  what  is  usually 
termed  the  credit  man  of  the  house, 
whose  special  business  it  is  to  enquire 
in  reference  to  the  merit  of  all  persons 
applying  to  purchase  on  credit,  and 
who  determines  to  whom  credit  should 
be  given  and  the  amount.  The  credit 
man  of  the  house  may  or  may  not  be  a 
principal.  It  frequently  occurs  that  he 
is  a  mere  clerk  or  agent.  Can  it  be 
sound  law  that  a  communication  made 
to  a  principal  in  a  house,  to  be  by  him 
immediately  communicated  to  an  agent 
of  the  house  who  conducts  and  contracts 
the  business  to  which  such  communica- 
tion relates,  is  privileged,  and  that  the 
same  communication  made  directly  to 
such  agent  is  not  privileged  ?  It  is  also 
said  that  while  such  information  is 
privileged,  if  imparted  by  some  member 
of  the  firm  of  R.  G.  Dun  &  Co.,  it  is  not 
so  if  imparted  by  a  clerk  or  agent  of 
theirs.  If  the  business  of  the  defendant 
is  lawful,  then  it  may  be  conducted  by 
.  the  same  agencies  that  are  lawful  in 
the  conduct  of  any  other  business.  The 
distinction  attempted  to  be  drawn  be- 
tween the  right  to  resort  to  the  services 
of  an  agent  in  this  business,  and  other 
legitimate  business  pursuits,  is  not  well 
founded.  It  is  not  in  harmonj'  with 
the  known  and  universal  methods  ot 
conducting  business.  Commercial  and 
other  business  pursuits  are  conducted 
chiefly  by  partnerships  and  corpora- 
tions, and  the  former  often,  and  the  lat- 
ter always,  can  act  only  by  agents,  and 
any  rule  of  law,  that  would  deny  to 
them  the  right  to  avail  themselves  of 
the  services  ©f  an  agent  in  every  depart- 
ment of  their   business   and   for  every 
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legitimate  purpose  connected  with  it,  is 
unsound.  What  a  man  may  lawfully 
do  by  himself,  he  may  do  by  an  agent. 
The  distinction  taken  between  a  com- 
munication to  a  principal  and  his  agent,, 
in  the  case  of  Beardsley  v.  Tappan,  5 
Blatchf.  (U.  S.)  497,  is  too  refined.  It  is 
not  supported  by  reason  or  authority." 

1.  In  Dun  T).Cossette,  Montreal  L.  R., 
5  Q^B.  42  (March  18S9),  a  certain  firm 
who  were  subscribers  to 'a  mercantile 
agency,  applied  for  information  in  re- 
gard to  the  plaintiff  and  received  a  false 
report  for  which  the  plaintiff  brought 
suit.  Held  (Gross,  J.,  dissenting),  af- 
firming the  decision  of  Wurtele,  J., 
M.  L.  R.,  3  S.  C.  345,  that  persons  carry- 
ing on  a  mercantile  agency  are  respon- 
sible for  the  damage  caused  to  a  person 
in  business  by  an  incorrect  report  made 
by  them  concerning  his  standing,  and 
that  such  report  is  not  privileged, 
though  it  be  only  communicated  confi- 
dentially to  a  single  subscriber  to  the 
agency  on  his  application  for  informa- 
tion. A  communication  relating  to 
purely  civil  matters  (as  in  this  case)  to 
be  privileged  must  be  based  on  the 
truth  of  the  facts  to  which  it  relates. 
The  court  (Dorion,  Ch.  J.)  observes: 
"The  action  rests  upon  two  well  known 
principles  of  the  French'  law,  to  be 
found  in  articles  1053  and  1727  of  the 
civil  code. 

"  'Every  person  capable  of  discerning 
right  from  wrong  is  responsible  for  the 
damage  caused  by  his  fault  to  another, 
whether  by  positive  act,  imprudence, 
neglect  or  want  of  skill.'     (Art.   1053). 

"  'The  mandator  is  bound  in  favor  of 
third  parties  for  all  the  acts  of  his  man- 
datary done  in  execution  and  within 
the  powers  of  the  mandate,  except  in 
the  case  provided  for  in  article  1738  of 
this  code,  and  the  cases  wherein  by 
agreement  or  the  usage  of  trade,  the 
latter  alone  is  bound.' 

"  'The  mandator  is  also  bound  for  acts 
which  exceed  such  power,  it  he  have 
ratified  them  either  expressly  or  tacitly.' 
(Art.  1727). 

•'The  exceptions  mentioned  in  this  last 
article  do  not  apply  to  the  present  case, 
and  therefore  the  appellants  must  be 
dealt  with  according  to  the  general 
rules  laid  down  in  these  two  articles. 
.     .  The   articles  above   quoted    do 

not  ^peak  of  good  faith,  nor  of  privi- 
leged commvmications,  as.  exemption 
from  damage  from  imprudence,  negli- 


gence or  want  of  skill.  .     It  is  no 

excuse  in  the  mouth  of  the  appellants  to 
say  that  they  were  in  good  faith.  They 
have  proffered  certain  informations 
which  were  false,  and  they  have  not 
taken  the  proper  precautions  to  ascer- 
tain if  they  were  correct  or  incorrect, 
and  they  are  consequently  responsible 
for  the  damages  which  have  resulted  to 
the  respondent. 

"The  contention  of  the  appellants, 
that  this  was  a  confidential  communica- 
tion made  to  Hurteau  B'rere  and  that 
the  character  of  such  communication 
relieves  them  from  responsibility,  has 
no  foundation  in  the  French  law.  To 
be  privileged,  a  communication  relating 
to  purely  civil  matters,  as  this  one  was, 
must  be  based  upon  the  truth  of  the 
facts  to  which  it  relates,  and  a  party  is 
never  justified  in  communicating  an  in- 
jurious report  without  ascertaining  its 
truth,  especially  when,  as  in  this  case, 
it  was  possible  to  obtain  from  published 
registers  and  records  the  most  reliable 
information.  The  report  in  the  present 
case  bears  evidence  of  gross  careless- 
ness and  negligence,  and  I  can  find 
nothing  in  the  case  to  relieve  the  ap- 
pellants from  the  responsibility  for 
damages  done  to  the  respondent." 

In  BradslLreet  v.  Carslej',  Montreal 
L.  R.,  3  Q^  B.  S3,  the  commercial 
agency  was  held  responsible,  not  for 
giving  their  customers  information  in 
confidence,  but  for  voluntarily  com- 
municating to  persons  not  interested 
and  making  published  report  injurious 
to  the  credit  of  the  party  complaining. 

Cross,  J.  (who  dissented  from  the  de- 
cision in  Dun  v.  Cossette.  Montreal  L. 
R.,  5  Q;  B.  42)  applied  the  following 
principles  of  English  law:  "The  com- 
.raunication  respecting  respondent,  made 
by  the  appellants  to  their  customers, 
might,  according  to  the  English  ruling, 
be  considered  privileged,  provided  all 
their  customers  to  whom  it  was  com- 
municated had  such  dealings  with  re- 
spondent as  gave  them  an  interest  in 
having  information  that  might  afli'ect 
his  standing. 

"  If  the  information  was  given  in  good 
faith  in  the  form  received,  with  proper 
precautions  exercised  as  to  the  authen- 
ticity of  its  source,  it  might,  r.ccording 
to  the  same  ruling,  be  deemed  privi- 
leged. 

"If  their  subscribers  had,  or  proposed 
to   have,  dealings  with  the  respondent, 
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tain  provisions  of  the  Frencli  code,^  which  are  said  to  rule  the 
question,  although  it  would  seem  that  the  principle  thus  established 
by  statute  in  Canada  has  at  least  been  adopted  in  certain  decisions 
in  the  United  States.^ 

5.    Incorrect  Statements  of  the  Rule. — It  would  seem  that  the  prin- 


thev,  or  so  many  of  them  as  "vvere  likely 
to  be  so  interested,  were  entitled  to  ask 
and  obtain  correct  information  of  the 
like  nature." 

In  the  dissenting  opinion  above  re- 
ferred to,  Cross,  J.,  observes:  "It  has 
been  assumed  that  there  is  a  difference 
between  the  English  law  and  the  French 
law  on  the  subject,  and  that  this  case 
should  be  decided  by  the  French  law.  I 
cannot  entirely  agree  with  this  proposi- 
tion. It  was  only  by  the  constitutional 
act.,  14  Geo.  Ill,  ch.  S3,  of  the  imperial 
parliament  that  the  previously  existing 
laws  and  customs  of  Canada  under 
French  rule  were  adopted  as  regards  con- 
troversies concerning  property  and  civil' 
rights;  it  transferred  to  Canada  the  cus- 
toms of  Paris  as  then  existing  and  did  not 
import  the  French  ordinances  relating 
to  commerce;  at  the  most  it  only  recog- 
nized the  customs  of  trade  prevailing 
at  that  time  in  the  colonj'.  How  then 
can  it  be  contended  that  we  are  to  be 
governed  in  this  matter  hy  the  views  of 
the  modern  commentators  on  the  law 
of  France .'  As  lights  of  reason  we 
may  refer  to  them,  although  it  is  more 
natural  that  we  should  look  for  wisdom 
and  the  perfection  of  the  law  in  the  ex- 
perience of  such  centres  of  commerce 
as  England  and  the  United  States. 
The  law  merchant  is  moulded  and 
shaped  by  the  ever  varying  exigencies 
of  trade,  and  is  likely  to  be  most  ad- 
vanced in  the  greatest  centres  of  trade. 
I  think  the  differences  in  the  laws  of 
civilized  countries  are  more  rare  than  is 
generally  imagined,  and  when  closely 
examined  these  differences  are  often 
minimized  or  wholl3'  disappear.  It 
is  desirable  that  it  should  be  so,  I  find 
no  , great  difference  in  the  law  of  the 
two  countries  on  the  subject  in  contro- 
versy; confidential  communications  are 
protected  in  both  countries.  .  .  . 
The  principle  has  had  more  frequent 
and  more  practical  construction  in 
England  than  in  France,  but  both  sys- 
tems lead  to  the  same  conclusion." 

1.  French  Law. — Articles  1053  and 
1727  of  the  civil  code. 

In  Affaire  Moinier  v.  Graugier,  Du- 
riez  &  Cie.  (Journal  des  Tribunaux  de 
Commerce,  1884,  vol.  33,  p.  541)  I'agence 


de  renseignements  Graugier,  Duriez  & 
Cie.  avait  fourni  un  seul  abonne  du  nom 
de  ^sondee  des  renseignements  inexacts 
sur  le  compte  de  Moinier.  L'agence 
a  plaide  le  caractere  coniidentiel  de 
leur  communications,  contrat  special, 
etc.;  elle  a  allegere  de  plus  que  Moinier 
n'avait  pu  connaitre  leur  rapport  que 
par  voie  illegitime  attendu  que  ce  rap- 
port n'avait  ete  donne  qu'a  sondee 
et  confidentiellement.  Et  cependant 
l'agence  a  ete  condamnee.  Jugc: 
"L'agence  de  renseignements  que,  con- 
sult^e  sur  la  situation  d'un  commerjant, 
delivre  une  fiche  felatant  des  faits  in- 
exacts, et  prejudiciables  au  credit  de  ce 
commerf  ant,  est  passible  de  dommages- 
interets.  II  importe  peu  que  cet  avis 
soit  confidentiel,  delivr^  sans  aucune 
garantie,  ou  que  ce  commer^ant  soit 
vendeur  et  non  acheteur." 

In  Affaire  Caj'asse  &  Cie.  (Journal 
des  Tribunaux  de  Commerce,  1S64,  vol. 
13,  p.  4Si),la  cause  s'agissait  d'une  let- 
tre  confidentielle  adressee  par  l'agence 
Ca^^'asse  et  Cie.  a  la  maison  Franquin 
&  Berne  sur  le  compte  de  Michel,  ne- 
gociant.  Action  en  dommages-inter- 
ets  de  la  part  de  Michel  v.  Caj'asse  et 
Cie.-  Action  en  garantie  de  la  part  de 
ces  derniers  centre  Franquin  et  Berne, 
c]ui  avait  communique  a  Michel  une 
lettre  confidentielle.  L'agence  Cay- 
asse  &  Cie.  a  ete  condamne  et  son  ac- 
tion en  garantie  renvoyee.  Le  Cour 
d'Appel  de  Paris  a  confirme  ce  juge- 
ment.  "Considerant  que  les  agences 
dont  I'industrie  consiste  a  recuellir  et 
donner,  moyennant  retribution,  des 
renseignements  sur  la  solvabilite  des 
commerpants,  ne  peuvent  le  faire  qu'a 
leurs  risques  et  perils,  et  ne  peuvent  de- 
cliner  la  responsabilite  du  prejudice 
pouvant  resuiter  de  leurs  investiga- 
tions." See  also  the  interesting  and 
able  arguments  of  counsel  in  Dun 
V.  Cosette,  Montreal  L.  R.,  5  Q^  B. 
42. 

2.  Eaton  V.  Avery,  83  N.  Y.  31; 
citing  Cazeaux  v.  Mali,  25  Barb.  (N. 
Y.)  ^78;  Newburv  v.  Garland,  31  Barb. 
(N.  Y.)  121;  Bruff  t).  Mali,  36  N,  Y. 
200;  Morgan  v.  Skiddy,  62  N.  Y.  319; 
Com.  V.  Call,  21  Pick.  (Mass.)  515; 
Com.  V.  Harlej',  7  Mete.  (Mass.)  462. 
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ciples  just  set  out  have  not  always  been  correctly  understood,  and 
that  text-writers  of  prominence  have  been  misled  into  state- 
ments of  the  law  on  this  subject  which  find  no  support  in  the 
cases. ^  In  one  case  the  court  appears  also  to  have  given  too 
broad  a  construction  to  the  rule  while  professing  and  evidently  in- 
tending to  follow  it.^ 

III.  CoNTEACTS  Limiting  Liability  fob  Negligence. — Mercantile 
agencies,  unlike  common  carriers  and  inn  keepers,  are  not  engaged 
in  a  business  of  such  a  public  nature  as  to  demand  that  their  con- 


1.  Incorrect  Statements  of  the  Kule. — 

Judge  Cooley  in  his  work  on  Torts 
observes:  "And  "w^here  confidential  en- 
quiries are  made  concerning  the  cliar- 
acter  and  conduct  of  servants,  or  the 
responsibility  of  tradesmen  and  the 
like,  by  one  having  an  interest  in  know- 
ing, and  of  one  who  ma3'  be  supposed 
to  have  had  special  opportunity  in  his 
own  dealings  or  affairs  to  acquire  the 
information,  the  answers  are  in  like 
manner  privileged.  But  if  one  makes 
it  his  business  to  furnish  to  others  in- 
formation concerning  the  character, 
habits,  standing  and  responsibility  of 
tradesmen,  his  business  is  not  privil- 
eged, and  he  inust  justify  his  reports  by 
the  truth."  P.  217.  In  his  treatise  on 
constitutional  limitations  he  mentions 
answers  to  enquiries  by  one  tradesman 
of  another  as  to  the  solvency  of  a  per- 
son whom  the  enquirer  has  been  de- 
sired to  trust  as  coming  under  the  class 
of  privileged  communications,  but  in  a 
foot  note  he  says:  "But  the  reports  of  a 
mercantile  agency  to  its  customers  are 
not  privileged."   P.  533. 

Dr.  Francis  Wharton,  in  a  note  to 
the  case  of  Trussell  v.  Scarlett,  iS  Fed. 
Rep.  214,  says:  "If  the  limitations  of 
confidence  are  thrown  off  by  the 
agency;  in  other  words,  if  it  publishes 
to  the  world  the  information  it  collects, 
then  it  is  liable  in  damages  to  parties 
whose  character  it  disparages,  or  whose 
standing  it  impugns.  On  the  other 
hand,  if  it  confines  itself  to  the  confi- 
dential communication  of  such  infor- 
mation to  its  customers,  then  if  it  acts 
hona  fide,  and  without  malice  or  reck- 
lessness, these  communications  are 
privileged,  and  the  defendant,  if  sued 
for  a  libel  in  making  such  communica- 
tions, would  be  entitled  to  a  verdict." 
"If,"  says  Mr.  Errant,  "we  understand 
Dr.  Wharton  correctly,  he  holds  that 
communications  made  to  subscribers 
are  privileged,  regardless  of  whether 
they  are  interested  in  the  communica- 


tion    or     not."      Errant's     Mercantile 
Agencies,  p.  g. 

2.  In  Locke  v.  Bradstreet  Co.,  22 
Fed.  Rep.  771,  the  court  adopts  a  state- 
ment of  the  rule  as  given  in  Sunderlin 
V.  Bradstreet,  46  N.  Y.  iSS.  as  follows: 
"A  communication  is  privileged  within 
the  rule,  when  made  in  good  faith  in 
answer  to  one  having  an  interest  in  the 
infonnation  sought,  and  it  will  be  priv- 
ileged, if  volunteered,  if  the  party  to 
whom  the  communication  is  made  has 
an  interest  in  it,  and  the  party  by  whom 
it  is  made  stands  in  such  relation  to 
him  as  to  make  it  a  reasonable  duty,  or 
at  least  proper  that  he  should  give  the 
information."  It  seems  to  have  been 
the  opinion  of  the  court  in  the  first 
mentioned  case  that  a  mercantile 
agency  inay  volunteer  information  to 
subscribers  irrespective  of  anj'  special 
interest  thej'  ma^'  have,  and  that  such 
communications  would  be  privileged. 
There  was  but  little  in  the  facts  of  Sun- 
derlin V.  Bradstreet,  46  N.  Y.  188, 
which  called  for  an  expression  of 
opinion  as  to  how  far  information 
might  be  volunteered,  but  the  court 
plainly  intends  to  adopt  the  analogy  of 
the  lavv  .applied  to  individuals  which 
justifies  volunteered  information,  under 
certain  circumstances,  if  furnished  to 
those  having  an  interest  in  it,  and  cites 
Todd  V.  Hawkins,  8  C.  &  P.  88; 
Cockayne  v.  Hodgkisson,  5  C.  &  P. 
543;  Washburn  f.  Cook,  3  Den.  (N. 
Y.)  no;  Lewis  v.  Chapman,  16  N.  Y. 
369.  While  it  is  possible,  and  perhaps 
probable,  that  when  the  question  arises 
this  analogy  will  be  followed,  it  is 
equally  evident  that  such  a  broad  state- 
ment of  the  rule  is  not  warranted  by 
the  decisions  thus  far  given.  If  Locke 
V.  Br.adstreet  Co.,  22  Fed.  Rep.  771,  is 
correctly  reported,  and  is  intended  to 
state  the  above  deduction  from  the  rule, 
it  is  evident  that  this  view  can  find  no 
support  in  the  cases  general! v,  and  but 
little  in  that  decision  upon  which  it  relies. 
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tracts  releasing  them  from  liability  for  negligence  shall  be  held  in- 
valid.^ 

IV.  Liability  as  Affected  by  Lord  Tenteeden's  Act. — In  a 
number  of  States  statutes  similar  to  Lord  Tenterden's  act  are  in 
force. '^  Under  these,  to  maintain  an  action  charging  one  person, 
by  reason  of  a  representation  or  assurance  made  concerning  the 
character,  ability  or  dealings  in  trade  of  anyother  person,  it  is 
necessary  that  such  representations  be  in  writing  and  signed  by 
the  person  sought  to  be  charged.  The  application  of  these  stat- 
utes to  mercantile  agencies,  where  their  reports  are  not  in  writing, 
seems  to  have  been_considered  in  only  two  cases,  and  to  have  de- 
veloped a  difference  of  opinion  which  leaves  the  question  unset- 
tled. On  the  one  hand  it  is  claimed  that  the  agency,  by  its  original 
contract  with  the  subscriber,  -Waives  its  right  to  take  advantage  of 
the  statute,  and  cannot  violate  its  contract  wilfully  or  through 
negligence  and  then  allege  that  the  breach  occurred  in  the  course 


1.  In  Duncan  v.  Dun  (Circuit  Court  E. 
D.ofPa.,  April,  1879),  7  W.  N.  C.  (Pa.) 
246,  the  action  was  in  case  against  a 
mercantile  agencj'  which  had  furnished 
the  plaintiff  with  information,  which 
proved  to  be  incorrect,  under  a  con- 
tract exempting  the  agency  from  a  loss 
caused  by  its  negligence.  Butler,  J., 
observed:  "Upon  this  statement  (which 
is  sufficiently  accurate  and  particular 
for  the  purpose  in  hand)  it  ma^'  be  ad- 
mitted that  the  plaintiffs  would  be  en- 
titled to  recover  but  for  the  provisions 
contained  in  the  second  and  fourth 
paragraphs  of  the  contract,  the  former 
of  which  stipulates  that  the  agents,  in 
gathering  information,  shall  be  regarded 
as  the  plaintiffs' representatives;  and  the 
latter  that  the  defendants  'shall  not  be 
responsible  for  any  loss  caused  by  the 
neglect  of  said  agents,  attorneys,  clerks 
or  employees  in  procuring,  collecting 
and  communicating  the  said  informa- 
tion.' The  language  in  this  latter  para- 
graph of  itself  is  broad  enough  to 
exempt  the  defendants  from  liabilit}' 
for  all  negligence  of  such  agents.  The 
plaintiffs  think  it  should  apply  only  to 
ordinary  negligence,  and  to  be  read  as 
if  gross  negligence  was  expressly  ex- 
cepted. For  this  we  can  find  no  war- 
rant. The  defendants'  business  required 
the  emplo3^ment  of  numerous  agents; 
and  it  was  foreseen  that  thej'  might,  in 
some  instances,  prove  negligent  and  un- 
faithful. ,  The  defendants  were  par- 
ticular in  calling  attention  to  this,  and  in 
guarding  themselves  against  the  danger 
of  loss  therefrom;  and  no  reason  can 
be  seen  why  they  should  be  less  anx- 


ious for  protection  against  gross  than 
against  common  negligence  from  this 
source.  The  danger  froin  the  former 
was  as  grfeat  as  from  the  latter.  By 
the  contract  the  plaintiffs  expressly 
agreed  to  take  the  risk  of  such  loss 
upon  themselves.  The  authorities  to 
which  we  have  been  referred  have,  in 
our  judgment,  no  application  to  the 
case.  Common  carriers,  inn  keepers 
and  others,  engaged  in  the  exercise  of  a 
public  calling,  cannot  thus  protect 
themselves  against  the  consequences  of 
gross  negligence  in  the  agents  whom 
they  employ.  This  limitation  of  the 
right  to  contract,  as  parties  may  choose, 
is  an  exception  from  the  general  rule, 
and  confined  to  the  class  of  cases 
named,  where  the  public  interests  are 
supposed  to  demand  its  application.  It 
has  no  place  here.  The  contract  which 
these  parties  entered  into  must  be  en- 
forced as  they  made  it.  It  raa.y  have 
been  unwise,  but  with  that  we  have 
nothing  to  do.  One  or  the  other  must 
Ipear  the  risk  involved  in  depending 
upon  agents  scattered  over  the  country, 
of  whom  neither  could  know  much. 
The  plaintiffs  agreed  to  bear  it,  and 
they  must  takf  the  consequences." 
Followed  in  Crew  i'.  Bradstreet  Co., 
6  Pa.  County  Ct.  360. 

2.  "Statutes  similar  to  Lord  Tenter- 
den's act  have  been  adopted  in  Ala- 
bama^ California,  Indiana^  Ke7itucky, 
Maine,  Massackuselts,  Michigan^  Mis- 
souri. Oregon.  South  Carolina^  Ver- 
mont, Virginia  and  Wyoming  Terri- 
tory" Errant's  Mercantile  Agencies 
p.  63.  See  generally  Representations, 
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of  an  oral  communication  and  is  not  proved  by  written  evidence.^ 
According  to  another  view  which  likewise  holds  the  agency  liable, 
the  action  in  such  cases  is  not  upon  the  representation  but  upon 
the  contract,  and  no  statute  requires  the  latter  to  be  in  writing.^ 
A  higher  court,  however,  considering  the  same  case,  while  conced- 


1.  In  Sprague  v.  Dun,  12  Phila.  (Pa.) 
310,  Hare,  C.J. ,  observed:  "Another 
ground  taken  by  the  defendants  is  a 
statute  of  the  State  of  Alabama,  which 
is  substantially  the  same  as  the  act  of 
9  George  IV,  14,  commonly  known  as 
Lord  Tenterden's,  and  which  provides 
that  'no  action  shall  be  maintained  to 
charge  any  person  by  reason  of  any 
representation  or  assurance  made  con- 
cerning the  character,  ability  or  deal- 
ings in  trade  of  any  other  person  .  . 
unless  the  same  is  in  writing,  signed  b}^ 
the  parties  sought  to  be  charged.'  The 
plaintiff's  case  is  certainly  within  the 
letter  of  this  enactinent,  and  it  is  con- 
tended that  the  court  cannot  deduce  an 
exception  which  the  legislature  did  not 
think  fit  to  express  in  terms.  On  the 
other  hand,  the  plaintiff's  counsel  main- 
tains that  the  statute  does  not  apply  to 
a  case  like  the  present,  which,  though 
worded  in  tort,  has  its  origin  in  con- 
tract, and  where  a  recovery  may  conse- 
quently be  had  for  negligence  in  the 
absence  of  actual  or  constructive  fraud. 

"The  question  is  not  free  from  diffi- 
culty, but  we  incline  to  consider  the 
plaintiff's  interpretation  as  correct.  It 
is  an  established  rule  that  remedial 
statutes  shall  be  read  with  a  due  regard 
for  the  object  which  the  legislature  had 
in  view,  and  this,  in  case  of  the  act  in 
question,  was  not  to  relax  the  bonds  of 
contract,  but  to  guard  against  loose  and 
unfounded  charges  of  fraud.  Modus  et 
conventio  vincnnt  legem,  and  the  agree- 
ment into  which  the  defendants  entered 
was  a  waiver  of  the  right  to  take 
advantage  of  the  statute.  One  who  is 
under  an  express  or  implied  obligation 
to  keep  his  principal  or  employer  well 
informed  is  answerable,  not  only  for 
false  statements,  but  also  for  not  using 
due  diligence  to  ascertain  the  truth  and 
communicate  it  when  occasion  requires, 
and  as  the  statute  will  preclude  a  re- 
covery on  the  latter  ground,  so  it  should 
not  be  a  defence  to  a  suit  brought  on 
the  former.  The  criterion  seems  to  be 
is  the  alleged  tort  also  a  breach  of  con- 
tract, for  which  a  recovery  could  be 
had  without  proof  of  a  jc;««/c?-,  although 
where  the  circumstances  are  such  that 
the  defendant  would   be  answerable   ex 


contractu,  the  case  will  not  be  within 
the  statute,  because  the  default  is  so 
gross  as  to  be  equivalent  to  fraud,  or 
such  as  would  have  sprung  from  a 
fraudulent  intent.  If  the  plaintiff  had 
declared,  as  he  might  well  have  done, 
in  contract,"the  statute  would  not  have 
been  a  defence,  and  the  principle  is  the 
same  where  the  declaration  avers  a 
contractual  obligation  and  then  pro- 
ceeds in  case.  Case  and  assumpsit 
are  so  far  concurrent  remedies  that 
either  may  be  applied  for  misfeasance 
in  the  fulfilment  of  a  duty  'founded  on 
contract;  and  as  a  defence,  which  would 
be  valid  if  the  action  were  in  contract, 
cannot  be  avoided  by  framing  the 
declaration  in  tort,  so  declaring  in  tort 
will  not  enable  the  defendant  to  rely  on 
any  ground  that  would  not  have  been 
available  if  the  action  were  ex  con- 
tractu. One  who  as  agent  or  in  any 
other  capacity  undertakes  to  procure 
information  with  regard  to  the  char- 
acter and  solvenc3'  of  a  third  person  is 
secure  under  Lord  Tenterden's  act 
against  an  attempt  to  carry  his  liability' 
beyond  the  limits  of  the  agreement, 
but  he  cannot  violate  his  contract  wil- 
fully or  through  negligence,  and  then 
allege  that  the  breach  occurred  in  the 
course  of  an  oral  communication,  and 
is  not  proved  b}'  written  evidence.  If 
the  defendants  must  rely  on  the  statute, 
they  should  either  make  written  com- 
munications to  their  subscribers,  or 
else  inform  them  that  the}'  are  not 
legally  responsible  for  the  truth  of  what 
they  say.     . 

'If  the  case  goes  to  another  trial,  I 
would  suggest  the  propriety  of  amend- 
ing the  declaration  by  striking  out  all 
the  words  and  phrases  which  may  be 
thought  to  intimate  a  charge  of  fraud 
and  thus  reducing  the  cause  of  action 
to  the  single  head  of  negligence,  which 
cannot,  as  I  suppose,  be  brought  within 
any  just  construction  of  Lord  Tenter- 
den's act  or   of  the   Alabama  statute." 

2.  In  McLean  I'.  Dun,  U.C,  39Q^B. 
551,  HARRihox,  J.,  observed:  "We 
know  of  no  case  in  point  .  .  .  It  is 
not  enough  for  defendants,  in  order  ,10 
defeat  the  plaintiff's  action,  to  show 
that    the    representation  is   under  the 
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ing  this  point,  maintains  that  since  the  subscriber  can  have  no 
right  of  recovery  without  showing  the  representation,  and  that  he 
acted  upon  it,  he  can  only  do  so  by  furnishing  the  degree  and  kind 
of  evidence  required  by  the  statute.^ 

V.  Liability  of  Agency's  Iitformant — 1.  False  Representations  of 
His  Own  Solvency. — False  representations  as  to  his  own  pecuniary 
responsibility  made  to  a  mercantile  agency  with  the  intention  to 
procure  credit  thereb}-,  and  thus  to  defraud  those  who  may  be  mis- 
led into  the  belief  that  the  representations  are  true,  will  furnish 
good  ground  for  an  action  for  deceit  aga:inst  the  person  making 


statute.  The  defendants  must  satisfy 
the  court  in  the  language  of  the  statute 
either  that  the  action  is  'upon'  the 
representation,  or  'by  reason'  of  the 
representation.  Tlie  action  is  for  a 
breach  of  contract.  The  contract  al- 
leged is  that  the  defendants  would, 
for  the  consideration  alleged,  'furnish, 
to  the  best  of  their  abilitjj  information 
of  the  mercantile  standing  and  credit 
(in  the  communities  wherein  thev  re- 
spectively reside)  of  the  plaintifFs  cus- 
tomers among  the  manufacturers,  mer- 
chants and  traders,  throughout  the 
United  States  and  Canada.  The  duty 
alleged  is,  that  the  defendants  would 
exercise  ordinary  care  and  ability  in 
ascertaining  the  mercantile  standing 
and  credit  of  the  customers  about  whom 
enquiry  is  made.  The  breach  alleged 
is,  that  the  defendants  did  not  exercise 
ordinary  care  and  ability  in  ascertain- 
ing the  mercantile  standing  and  credit 
of  the  person  concerning  whom  en- 
quiry was  made. 

There  js  a  broad  distinction  in  per- 
sonal actions  bet\yeen  tort  and  assump- 
sit, or  such  actions  as  arise  rx  contractu 
and  ex  delicto,  which  are  founded  upon 
contracts  or  wrongs  independently  of 
contract.  This  distinction,  notwith- 
standing the  recent  changes  of  the  law 
as  to  forms  of  action,  is  for  many  pur- 
poses still  observed.  There  are  many 
cases  in  which  a  plaintiff  may,  at  his 
option,  seek  redress  either  by  declaring 
ex  contractu  or  ex  delicto,  and  there 
are  certain  advantages  which  are  in- 
cidental to  the  form  of  the  procedure 
to  be  adopted  from  obtaining  the  one 
form  or  the  other  in  particular  cases. 
But,  as  said  by  Erle,  C.  J.,  in  Alton  v. 
Midland  R.  Co.,  ig  C.  B.,  N.  S.  213, 
237:  "Where  itis  necessary  to  resort 
to  the  substance  of  the  cause  of  action, 
the  distinction  between  the  two  has 
been  constantly  maintained. "  See 
further  Swan  T'.'Phillips,  S  A,  &  E.  457. 
Where  the  foundation  of  (he  action   is 


contract,  although  the  declaration  con- 
tains allegations  of  fraud  or  fraudulent 
representations,  these  need  not  be 
proved,  and  may  be  struck  out  of  the 
declaration  as  surplusage.  Williamson 
-■.  Allison,  2  East  446;  Chisholm  v. 
Proudfoot,  IS  U.  C.  R.  203;  Thorn  ■:•. 
Bigland,  S  Ex.  725. 

If  the  contract  were  not  proved  in 
this  case,  and  the  plaintiff  for  remedy 
were  driven  to  resort  to  the  false,  rep- 
resentation, he  would,  we  think,  fail  for 
want  of  the  writing  signed  by  the  de- 
fendants, but  the  substance  of  his  dec- 
laration is,  the  contract,  the  duty 
arising  from  contract,  and  the  breach 
of  that  duty.  While  Lord  Tenterden's 
act  requires  such  a  representation  to  be 
in  writing,  signed  b\-  the  defendant, 
there  is  no  statute  wiiich  requires  such 
a  contract  to  be  in  writing. 

1.  This  decision  was  subsequently 
reversed  in  the  court  of  appeals  for 
Upper  Canada,  one  judge  dissenting; 
Burton,  J.  A.,  observing:  "Granting 
that  the  action  is  founded  on  the  de- 
fendants want  of  care  in  performing 
their  contract,  the  plaintiff  fails  to 
show  any  right  to  recover  the  damages 
awarded,  unless  he  proves  the  repre- 
sentation, and  that  he  acted  upon  it. 
To  do  this  he  is  driven  to  prove  the 
representations  given  verbally  to  his 
clerk,  and  if  the  statute  forbid  this, 
his  action  to  that  extent  fails.  As 
before  remarked,  if  the  plaintiff  did  not 
furnish  the  goods  in  reliance  upon  such 
representation,  there  is  an  end  of  the 
enquiry.  He  has  sustained  the  loss 
through  the  confidence  which  he  has 
mistakenly  placed  in  the  customer,  and 
not  by  reason  of  his  having  relied  on 
the  representations  of  the  defendant, 
but  if  he  did  part  with  his  property  in 
reliance  upon  the  representations, 
can  it  be  plausibly  urged 
that  it  does  not  come  within  "the  very 
terms  of  the  statute,  and  is  therefore  not 
receivable  in  evidence   unless    in   writ- 
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them.^      But  the  fraudulent  intent  must  be  clearly  shown.^     The 


ing   and    signed    by    the    defendant? " 
Errant's  Mercantile  Agencies,  p.  66. 

1.  False  Representations  of  Infor- 
mant's Solvency. — In  Eaton  v.  Avery, 
83  N.  Y.  31,  Rapallo,  J.,  observed: 
"  This  is  an  action  for  deceit,  in  ob- 
taining tlie  sale  and  delivery  of  goods 
to  the  firm  of  Avery  &  Riggins  by 
means  of  false  representations  made  by 
the  defendant  as  to  the  pecuniary 
condition  of  his  firm.  The  represen- 
tations charged  were  not  made  directly 
hy  the  defendant  to  the  plaintifl!',  but 
are  alleged  to  have  been  made  by  him 
to  a  mercantile  agency  (Dun,  liarlow 
&  Co.),  or  its  agent,  and  by  it  com- 
municated to  the  plaintiff,  who  claims 
that  it  delivered  the  goods  to  Avery  & 
Riggins  on  credit,  on  the  faith  of  said 
representations.  The  counsel  for  the 
defendant  contends  that  the  plaintiff 
cannot  maintain  an  action  against  the 
defendant  for  false  representations 
made  by  him  to  Dun,  Barlow  &  Co.,  or 
its  agent,  and  that  such  representations, 
assuming  them  to  have  been  made,  are 
not  sufficiently  connected  with  the 
dealings  between  the  defendant  and 
plaintiff  to  enable  the  latter  to  recover 
by  reason  thereof.  On  this  point,  we 
are  of  opinion  that  the  law  was  cor- 
rectly stated  by  the  learned  judge 
before  whom  the  trial  was  had,  in  his 
cliarge  to  the  jury,  wherein  he  in- 
structed them  that  the  defendant,  when 
he  was  called  upon  by  the  agent  of 
Dun,  Barlow  &  Co.,  made  the  state- 
ments alleged  in  the  complaint  as  to 
the  capital  of  the  firm  of  Averj'  &  Rig- 
gins, and  they  were  false,  and  were 
known  to  be  so  by  the  defendant,  and 
were  made  with  the  intent  that  they 
s.hould  be  communicated  to  and 
believed  by  persons  interested  in  ascer- 
taining the  pecuniarv  responsibility  of 
the  firm,  and  with  intent  to  procure 
credit  and  defraud  such  persons  there- 
by, and  such  statements  were  commu- 
nicated to  the  plaintiff  and  relied  upon 
by  it,  and  the  alleged  sale  was  procured 
thereby,  the  plaintiff  was  entitled  to 
recover.  The  rule  thus  laid  down  ac- 
cords with  the  principle  of  adjudica- 
tions in  analogous  cases,  in  which  it  has 
been  held  that  it  is  not  essential  that  a 
representation  should  be  addressed 
directly  to  the  party  who  seeks  a  rem- 
edy for  having  been  deceived  and  de- 
frauded by  means  thereof  Cazeaux  v. 
Mali,  25  Barb.  (N.   Y.)    578;    Newbury 


V.  Garland,  31  Barb.  (N.  Y.)  121;  Brufi 
V.  Mali,  36  N.  Y.  200;  Morgan  v. 
Skiddy,  62  N.  Y.  319;  Com.  v.  Call, 
21  Pick.  (Mass.)  515:  Com.  v.  Harlev, 
7  Mete.  (Mass.)  462.  The  principle 
of  these  cases  is  peculiarly  appli- 
cable to  the  case  of  statements  made 
to  mercantile  agencies.  Proof  was 
given  at  the  trial  as  to  the  business 
and  office  of  these  agencies,  and  they 
are  so  well  known,  and  hive  been 
so  often  the  subject  of  discussion  in 
adjudicated  cases,  that  the  courts  can 
take  judicial  notice  of  them.  Their 
business  is  to  collect  information  as  to 
the  circumstances,  standing  and  pe- 
cuniarj'  ability  of  merchants  and 
dealers  throughout  the  country,  and 
keep  accounts  thereof,  so  that  the  sub- 
scribers to  the  agency  when  applied  to 
by  a  customer  to  sell  goods  to  him  on 
credit,  may,  by  resorting  to  the  agencj' 
or  to  the  lists  which  it  publishes,  ascer- 
tain the  standing  and  responsiblitj'  of 
the  customer,  to  whom"  it  is  proposed 
to  extend  credit.  A  person  furnishing 
information  to  such  an  agency  in  re- 
lation to  his  own  circumstances,  means 
and  pecuniary  responsibility  can  have 
no  other  motive  in  so  doing  than  to 
enable  the  agencj'  to  communicate  such 
information  to  persons  who  may  be  in- 
terested in  obtaining  it,  for  their  guid- 
ance in  giving  credit  to  the  party;  and 
if  a  merchant  furnishes  to  such  an 
agency  a  w'ilfully  false  statement  as  to 
his  circumstances  or  pecuniary  ability, 
with  intent  to  obtain  a  standing  and 
credit  to  which  he  knows  that  he  is  not 
justlj'  entitled,  and  thus  to  defraud 
whoever  may  refer  to  the  agency,  and 
in  reliance  upon  the  false  information 
there  lodged,  extend  a  credit  to  him, 
there  is  no  reason  why  his  liability  to 
any  party  defrauded  by  those  means 
should  not  be  the  same  as  if  he  had 
made  the  false  representation  directly 
to  the  party  injured.  "  See  also  Gen- 
esee Co.  Savings  Bank  v.  Michigan 
Barge  Co.,  52  Mich.  164;  Holmes  v. 
Harrington,  20  Mo.  App.  661.  Com- 
pare  Lindauer  v.  Hay,  61  Iowa  664. 

2.  In  Victor  v.  Henlein,  33  Hun  (N. 
Y.;  549,  the  question  was  on  the  vaca- 
tion of  attachments  of  goods  alleged  to 
have  been  fraudulently  purchased. 
The  court  observed:  "The  second 
ground  is,  that  the  debts  for  the  goods 
sold  were  presently  due  because  the 
sales  were  procured  by  fraudulent  rep- 
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representation  must  be  so  proximately  connected  with  the  trans- 
action in  which  the  plaintiff  alleges  that  he  was  deceived,  as  to 
make  it  appear  that  the  defendant  intended  this  representation  to 
be  relied  upon  and  not  a  subsequent  one. '  To  entitle  evidence  of 
the  fraudulent  representations  to  admission  it  must  be  shown  that 


resentations.  No  such  fraudulent  rep- 
resentations are  claimed  to  have  been 
made  to  the  plaintiiis  at  the  time  of 
the  purchases  to  induce  the  sales,  but  it 
>is  claimed  that  misrepresentations  were 
made  to  mercantile  agencies,  who 
furnished  the  same  to  several  plaintifts, 
and  thej  acted  in  dealing  with  defend- 
ants on  the  credit  of  such  statements 
.     .  We    are    not    satisfied    by  the 

affidavits  that  any  such  alleged  fraud 
was  committed.  To  accomplish  the 
purpose  in  view  the  plaintiifs  should  be 
held  to  show  in  substance  that  the 
goods  were  obtained  on  credit  by  false 
pretences,  otherwise  every  merchant 
who  buys  a  bill  of  goods  is  at  the 
mercy  of  the  mercantile  agenc}'  and 
liable  to  immediate  suit,  arrest  and 
imprisonment  for  discrepancies  which 
appear  between  the  agency  reports  and 
his  real  condition.  Where  the  only 
representations  made  are  those  fur- 
nished to  sellers  by  the  agencies,  it  must 
be  clearly  shown  that  the  accused 
buyer  made  the  statements  to  the 
agency  with  fraudulent  intent  to  use 
such  agency  as  an  instrument  in  ac- 
complishing a  fraud  upon  his  vendor 
or  some  other  dealer.  In  this  case, 
that  fact  is  not  so  clearly'  disclosed  as 
to  justify  us  in  saying  that  a  fraud  was 
perpetrated  through  the  medium  of  the 
agency  of  a  character  sufficient  to 
justify  proceedings  therefor,  either 
criminal-  or  civil.  " 

Followed  in  Deickerhoff  v.  Brown. 
(Md.  Ct.  App.  i8S6)  2  Cent.  Rep. 
620. 

1.  In  MacCuUar  v.  McKinley,  49  N. 
Y,  Sup.  Ct.  3,  where  defendant,  in  Feb- 
ruary, made  statements  to  a  commercial 
agency  tending  to  show  his  financial  re- 
sponsibility at  the  time,  but  also  show- 
ing that  his  credit  was  not  strong, 
which  facts  upon  application  were  com- 
municated to  plaintiffs,  and  on  the  faith 
of  which  they  sold  to  defendant 
goods  at  divers  times,  all  of  which  were 
paid  for  up  to  the  ensuing  June,  when 
defendant,  being  again  applied  to  b3' 
such  agency,  declined  to  make  any 
statement,  which  fact  was  put  upon  the 
books  of  the  agenc}',  with  other  informa- 
tion tending  to   show   that  defendant's 


standing  and  credit  were  not  good,  the 
evidence  showing  that  it  was  the  cus- 
tom of  the  agenc}'  to  supply  this  in- 
formation only  upon  application  there- 
for. Held,  that  as  to  sales  made  to  de- 
fendant by  plaintiffs  after  such  second 
interview  in  behalf  of  the  agency, 
plaintifts  were  not  induced  by  him  to 
rely  upon  the  statement  of  Februarv  it- 
self, but  upon  it  and  such  further  state- 
ment, as  would  be  made  in  the  usual 
course  of  business;  that  from  the  two 
statements,  it  appeared  that  the  defend- 
ant did  not  claim  credit  upon  any  im- 
plied assertion  that  his  first  statement 
lield  good.  Further  held,  that  the  com- 
plaint was  properly  dismissed."  Rtis- 
SELL,  J.,  dissented. 

In  MacCuUar  v.  McKinley,  99  N.  Y. 
353,  Danforth,  J.,  in  affirming  the 
same  case  as  reported  below,  observed: 
"We  agree  with  the  court  below  in  the 
opinion  that  the  motion  was  properly 
granted.  Although  fraud  is  a  question 
of  fact,  and  therefore  in  general  for  the 
jury  to  answer,  it  should  only  be  sub- 
mitted to  them  upon  competent  and 
sufficient  proof — in  such  a  case  as  the 
present,  first,  that  the  plaintiffs  in  mak- 
ing the  sale  acted  unHer  a  mistake  or 
misapprehension,  and  second,  that  the 
defendant  designedly  caused  the  mis- 
take or  misapprehension  for  the  purpose 
of  inducing  the  sale.  Here  the  facts 
were  ascertained,  and  the  court  could 
sav  as  a  matter  of  law  (Morris  v,  Tal- 
cott,  96  N.  Y.  100)  that  there  was  in 
evidence  no  misrepresentation  oruntrup 
statement  intentionally  made  by  the  de- 
fendant for  the  purpose  of  procuring 
credit  from  the  plaintiffs.  It  might  be 
that  the  plaintiffs  made  an  imprudent 
sale,  but  it  is  impossible  to  find  that  the 
defendant  made  a  fraudulent  purchase. 
The  appellants  put  the  case  upon  the  re- 
port made  in  February  by  the  com- 
mercial agency  to  the  plaintiff,  and  to 
sustain  itf  cite  Eaton  v.  Avery,  83  N.  Y. 
31.  The  doctrine  in  that  case  should 
not  be  so  stretched.  There  was  a  direct 
and  an  intended  connection  between 
the  representation  and  the  credit  ob- 
tained. The  repof-t  given  in  August 
was  referred  to  when  application  was 
made  for  credit  in  September,  and  goods 
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the  plaintiff  knew  of  and  relied  upon  them  prior  to  the  transac- 
tion in  which  he  claims  to  have  been  defrauded. ^ 

2.  False  Eepresentations  of  Third  Person's  Solvency. — In  the  only 
case  in  which  the  precise  question  seems  to  have  arisen,  it  was 
held  that,  while  the  reports  of  mercantile  agencies  to  interested 
customers  are  privileged  communications,  this  protection  would 
not  be  extended  to  a  person  responding  to  a  request  from  the 
agency  for  information  in  regard  to  a  third  person.^  This  is  not 
a  decision  of  a  court  of  last  resort,  and  it  remains  to  be  seen 
whether  in  such  a  case  the  rule  would  not  be  applied  which  would 
constitute  such  an  informant  a  necessary  agent  in  the  transaction 
of  a  lawful  business.^ 


delivered  upon  faith  in  it.  To  the 
creditor  in  that  case  it  was  a  present 
representation.  I-Iow  utterly  unlike  is 
the  one  before  us!  The  plaintiffs  were 
subscribers  to  the  agency,  presumably 
therefore  availing  themselves  of  the 
means  of  information  aflforded  by  it. 
Their  salesman  in  August,  in  Septem- 
ber and  in  October,  undertook  to  sell  to 
the  defendant  goods  on  credit.  The^' 
then  had,  as  tfiej'  assert,  knowledge  of 
him  through  the  agency.  They  knew 
that  the  information  communicated  to 
them  was  obtained  in  February,  six 
months  before  the  earliest  of  these  sales. 
There  seems  to  be  little  in  it  to  excite  a 
desire  for  pecuniary  relations;  but  suf- 
ficient certainly  to  suggest  further  en- 
quiry at  the  source  of  information, 
when  m  six,  seven  and  eight  months 
afterward  this  same  man  applied  for 
that  credit,  which,  to  their  knowledge, 
his  former  vendors  refused.  What  a 
creditor  might  have  known  in  the  com- 
mon course  of  business,  he  must  be  pre- 
sumed to  have  known.  In  view  of 
the^e  things  it  cannot  be  said  that  the 
representations  of  February  had  any 
Jegitimate  connection  with  the  credits 
extended  in  August,  September  and 
October." 

1.  Admissibility  of  Evidence. — In 
Robinson  v.  Levi,  St  Ala.  134,  the  action 
was  a  statutory  proceeding  for  the  re- 
covery of  chattels  in  specie,  analogous  to 
the  common  law  action  of  detinue,  and 
was  brought  to  recover  goods  alleged 
to  have  been  sold  by  the  plaintiiT  upon 
false  and  fraudulent  misrepresentations 
to  the  defendant.  It  was  held,  that  a 
statement  or  representation  by  the  pur- 
chaser as  to  his  financial  condition, 
made  to  a  coinmercial  agency  several 
months  before  the  s'ale,  if  linown  to  the 
vendor,  or  examined  by  him,  before  or 
at  the  time  of  the  sale,  would  be  rele- 


vant and  admissible  as  evidence  on  the 
question  of  fraud;  but  not  where  it  is 
shown  to  have  been  examined  only  the 
day  after  the  consummation  of  the  sale. 

in  Kramer  v.  Wilson,  22  Mo.  App. 
173,  it  was  held  that  in  an  action  of  at- 
tachment, on  the  ground  of  fraudulent 
conveyance,  or  concealment  by  the 
debtor  of  his  propert3',  evidence  of  his 
statements  as  to  his  assets  and  liabili- 
ties, made  by  him  to  a  commercial 
agency  about  six  weeks  before  the  suit 
was  brought,  is  admissible  as  to  the 
question  of  intent. 

But  statements  made  by  a  mercan- 
tile agency  as  to  the  debtor's  financial 
standing,  upon  the  faith  of  which  the 
plaintiflf  may  have  extended  credit,  are 
not  admissible  under  such  an  issue. 

2.  False  Eepresentations  of  Thirfl 
Person's  Solvency. — "In  the  first  volume 
of  the  Albany  Law  Journal  (p.  323), 
we  find  an  account  of  a  case  which  was 
tried  in  September,  1S70,  before  the 
Chenango  circuit  court.  It  appears 
that  one  Gilbert  received  a  letter  with 
printed  questions  from  J.  M.  Bradstreet 
&  Son's  Mercantile  Agency,  enquiring 
as  to  the  standing,  character  and  finan- 
cial ability  of  a  party  by  the  name  of 
Sherwood;  and  this  letter  he  answered. 
Sherwood  sued  him  for  libel  formatter 
contained  in  that  answer.  The  judge 
charged  the  jury  that  the  communica- 
tion was  not  privileged.  It  was  ruled 
that  the  protection  which  is  given  to 
the  proprietors  of  a  mercantile  agency 
in  reporting  the  standing  of  a  party  to 
one  of  its  customers  (as  laid  down  in 
Ormsby  v.  Douglass.  37  N.  Y.  484)  is 
not  given  to  the  country  correspondent 
of  the  agency."  Errant  Mercantile 
Agencies,  p.  26.  See  also  dissenting 
opinion  of  Van  Syckel,  J.,  in  King  v. 
Patterson,  49  N.J.  L.417,  quoted  sufra. 

3.  Compare  Erber   v.    Dun,   4    Mc- 
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VI.  Miscellaneous. — Mercantile  agencies  sometimes  undertake 
the  duties  of  collection  agencies,  and  the  question  of  their  re- 
sponsibility for  the  negligence  or  default  of  the  agents  employed 
by  them  has  arisen  in  Pennsylvania.  It  was  held  that,  like  attor- 
neys at  law,  they  are  responsible  unless  their  liability  is  limited  by 
the  terms  of  the  receipt  or  agreement  under  which  the  collection 
is  made.i  Mercantile  agencies  cannot  be  restrained  by  injunction 
at  the  suit  of  on,e  whose  financial  standing  is  about  to  be  reported. 
Equity  has  no  jurisdiction  in  such  case  if  there  is  no  breach  of 
trust  or  of  contract  involved.* 


Crarj  (U.  S.)  i6o;   King  v.  Patterson, 
49  N.  J.  L.  417,  quoted  sufra. 

1.  Mercantile  Agencies  Making  Col- 
lections.— In  Bradstreet  v.  Everson,  72 
Pa.  St.  124,  a  mercantile  agency  under- 
took to  collect  certain  drafts,  delivering 
to  their  customer  the  following  re- 
ceipt: "J.  M.  Bradstreet  &  Son,  Im- 
proved Mercantile  Agency,  Pittsburgh, 
June  2nd,  1865.  Received  of  Messrs. 
Everson,  Preston  &  Co.  four  duplicate 
acceptances  for  collection  ^>erstis  Watt 
C.  Bradford,  Memphis,  Tennessee, 
amounting  in  all  to  $1,726.37."  Signed 
"J.  M.  Bradstreet  &  Son." 

In  delivering  the  opinion  of  the 
court,  Agnew,  J.,  observed:  "It  is  ar- 
gued, notwithstanding  the  express  re- 
ceipt 'for  collection'  that  the  defend-  • 
ants  did  not  undertake  for  themselves 
to  collect,  but  only  to  submit  to  a 
proper  and  responsible  attorne3',  and 
made  themselves  liable  only  for  dili- 
gence in  correspondence,  and  giving 
the  necessary  information  to  the 
plaintiffs;  or  in  briefer  terms,  that  the 
attorney  in  Memphis  was  not  their 
agent  for  the  collection,  but  that 
of  the  plaintiffs  only.  The  current  of 
decision,  however,  is  otherwise  as  to 
attorneys  at  law  sending  claims  to  cor- 
respondents for  collection,  and  the 
reasons  for  applying  the  same  rule  to 
collection  agencies  are  even  stronger. 
They  have  their  selected  agents  in 
every  part  of  the  country.  From  the 
nature  of  sucii  ramified  institutions  we 
rnust  conclude  that  the  public  impres- 
sion will  be,  that  the  agency  invites 
customers  on  the  very  ground  of  its  fa- 
cilities for  making  distant  collections. 
It  must  be  presumed  from  its  business 
connections  at  remote  points,  and  its 
knowledge  of  the  agents  chosen,  the 
agency  intends  to  undertake  the  per- 
formance of  the  service  which  the  in- 
dividual customer  is  unable  to  perform  ■ 
for  himself.  There  is  good  reason, 
therefore,  to  hold,  that  such  an  agency 


is  liable  for  collections  made  hy  its  own 
agents,  when  it  undertakes  the  collec- 
tion by  the  express  terms  of  the  re- 
ceipt. An  example  of  this  limited  lia- 
bilty  is  found  in  the  case  of  Bullitt  v. 
Baird,  decided  at  Philadelphia  in  1S70, 
the  only  case  in  this  State  upon  the 
subject  of  such  agencies.  There  the 
receipt  read:  'For  collection  according 
to  our  direction,  and  proceeds,  when 
received  by  us,  to  be  paid  over  to  King 
&  Baird.'  Across  the  face  of  the  re- 
ceipt was  printed  these  words:  'N.  B. 
The  owner  of  the  within  mentioned 
taking  all  the  risks  of  the  mail,  of  losses 
by  failure  of  agents  to  remit,  and  also 
of  losses  by  reason  of  insurrection  or 
war.'  The  limitation  to  the  liabilitv  of 
Bullitt  and  Fairthorn,  by  Mr.  Bullitt, 
himself  a  good  lawj'er,  is  evidence  of 
his  belief  that  a  greater  liabilitj'  would 
arise  without  the  restriction." 

The  following  cases  are  cited  as  hold- 
ing that  in  Pennsylvania  an  attorney 
at  law  undertaking  the  collection  of 
such  claims  who  fails  to  limit  his  lia- 
bility in  the  receipt  or  agreement  to 
make  the  collection  is  liable  for  losses 
occuring  through  the  negligence,  etc.,  of 
the  agents  employed  by  him.  Riddle  v. 
Hoffman,  3  P.  &  W.  (Pa.)  224;  Cox  v. 
Livingston,  2  W.  &.  S.  (Pa.)  103; 
Krause  v.  Dorance,  10  Pa.  St.  462; 
Rhines  v.  Evans,  66  Pa.  St.  192.  See 
also  Lewis  v.  Feck,  10  Ala.  142;  Pol- 
lard V.  Rowland,  2  Blackf.  (Ind.)  22; 
Cuinmins  iK  M'Lain,  2  Ark.  402;  Wil- 
kison  V,  Griswold,  12  S.  &  M.  (Miss.) 
609.  Comfare  Banks  and  Banking, 
vol.  2,  p.  III.     See  also  Agency,  vol.  i, 

P-  357- 

2.  Injunction. — In  Raymond  v.  Rus- 
sell, 143  Mass.  295,  Martin,  C.  J.,  ob- 
served :  ''It  is  not  within  the  jurisdiction 
of  a  court  of  equity  to  restrain  b_v  in- 
junction representations  as  to  the  char- 
acter and  standing  of  the  plaintiff,  or  as 
to  his  property, '  although  such  repre- 
sentations may  be   false,  if  there   is  no 
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vol.  2,  p.  701. 

MERCANTILE  LAW  has  been  largely  transplanted  into  the 
statutory  and  common  law  from  the  law  merchant,  which  had  its 
origin  in  the  customs  and  course  of  business  of  merchants  and 
bankers  and  are  now  recognized  by  the  courts  because  they  are 
demanded  by  the  wants  and  convenience  of  the  mercantile 
world.  The  law  merchant  was  not  made.  It  grew.  Time  and 
experience,  if  slower,  are  wiser  law  makers  than  legislative  bodies. 
Customs  have  sprung  from  the  necessities  and  conveniences  of 
business  and  prevailed  in  duration  and  extent  until  they  acquired 
the  force  of  law.  This  mass  of  our  jurisprudence  has  thus  grown 
and  will  continue  to  grow  by  successive  accretions.^ 

MERCANTILE  PARTNERSHIP— (See  also  PARTNERSHIP ;  LlM- 
iTED  Partnership;  Joint  Stock  Companies). — A  mercantile 
partnership  is  one  which  habitually  buys  and  sells,  which  buys 
for  the  purpose  of  afterwards  selling.^ 

MERCHANDISE— (See  also  FRAUDS,  Statutes  of,  vol.  8, 
p.  709;  Goods,  vol.  8,' p.  1362:  StoneV — The  term  "merchan- 
dise "  does  not  seem  to  have  any  fixed  or  technical  legal  signifi- 
cation.^ 


breach  of  trust  or  of  contract  involved. 
Boston  Diatite  Co.  v.  Florence  Mfg.  Co., 
1 14  Mass. 69,  and  cases  cited;  Whitehead 
V.  Kitson,  119  Mass.4S4;  Prudential  As- 
surance Co.  r;.  Knott,  L.  R.,  10  Ch.  142. 
The  bill  before  us  alleges  that  the  de- 
fendants have  published,  and  intend  to 
publish  in  the  future,  the  name  and 
business  standing  of  the  plaintiff  in  the 
records  and  books  of  a  mercantile 
agenc3'.  It  does  not  even  allege  that 
the  representations  are  false  or  ma- 
licious. If  he  has  any  remedy,  which 
we  do  not  mean  to  intimate,  it  is  by  an 
action  at  law.  The  bill  does  not  state  a 
case  withir  the  equity  jurisdiction  of 
the  court." 

Au  t  h 0 r  1 1  ie s. — Errant's  Mercantile 
Agencies;  Odger's  on  Libel  and  Slan- 
der; Townshend  on  Slander  and  Libel; 
Note  by  Dr.  Francis  Wharton,  to 
Trussell  v.  Scarlett,  18  Fed.  Rep.  214; 
Article  Mercantile  Agencies,  S  Albany 
Law  Journal  65. 

1.  Woodbury  v.  Roberts,  59  Iowa 
348;  s.  c,  44  Am.  Rep.  685;  Merchants' 
Bank  v.  State  Bank,  10  Wall.  (U.  S.) 
604. 

2.  Com.  V.  Natural  Gas  Co.,  32 
Pitts.  L.  J.  (Pa.)  310. 

The  term  mercantile  partnership 
does  not  properlj'  describe  an  associa- 
tion which  mines  and  sells  ore  and  coal 


from  its  own  lands  or  which  sinks  oil  or 
gas  wells  and  sells  their  products. 
Com.  V.  Natural  Gas  Co.,  32  Pitts.  L. 
J.  (Pa.)  310. 

3.  Kent  V.  Liverpool  &  London  Ins. 
Co.,  26  Ind.  294;  s.  c,  89  Am.  Dec.  463. 

Bank  Bills,  Checks,  Notes,  etc. — The 
term  merchandise  does  not  apply  to 
mere  evidences  of  value  such  as  notes, 
bills,  checks,  policies  of  insurance  and 
bills  of  lading,  but  only  to  articles  hav- 
ing an  intrinsic  value  in  bulk,  weight  or 
measure  and  which  are  bought  and  sold. 
But  while  there  is  authority  for  the 
general  proposition  that  bank  bills  may 
be  included  in  the  general  words, 
''goods,  wares  and  merchandise,"  they 
cannot  be  considered  as  merchandise. 
Citizens'  Bank  v.  Nantucket  Steamboat 
Co.,  2  Story  (U.  S.)  16. 

Stocks. — The  sale  of  shares  in  a  joint 
stock   company   is  a  transfer  of  "mer- 
chandise" within  the  statute  of  frauds.  . 
Pray  v.  Mitchell,  60  Me.  430. 

Gold  coin  in  package  carried  from 
one  person  to  another  and  not  used  for 
paying  travelling  expenses,  when  in- 
tended for  an  insurrectionary  district 
was  within  the  prohibition  of  the  stat- 
utes passed  by  congress  July  13th,  1861, 
and  May  20th,  1S62.  The  former  statute 
prohibited  the  transportation  of  "goods 
and  chattels,  wares    and  merchandise, 
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and  the  latter,  "'goods,  wares  and  mer- 
chandise of  whatever  character"  in- 
tended for  any  place  in  the  possession 
or  under  the  .control  of  insurgents 
against  the  United  States,  and  the 
treasury  regulation  forbidding  all  trans- 
portation of  coin  or  bullion  to  any 
State  or  section  declared  by  ther  presi- 
dent's proclamation  to  be  in  insurrec- 
tion, was  valid  and'  was  authorized  by 
the  act  of  May  20th,  1862.  Gay's  Gold, 
13  Wall.  (U.  S.)  358. 

Baggage  of  passengers  is  not  "mer- 
chandise" within  the  meaning  of  the  U. 
S.  Rev.  Stat.,  §  4282,  which  exempts 
the  owners  of  vessels  from  liability  for 
the  loss  of  merchandise  by  reason  or 
means  of  any  iire  happening  to  or  on 
board  the  vessel  unless  such  fire  is 
caused  by  the  design  or  neglect  of  the 
owner.  The  Marine  City,  6  Fed  Rep. 
413.  But  under  the  wording  of  the 
original  statute  in  1851,  where  the  term 
"goods  or  merchandise,"  was  used  in- 
stead of  'merchandise,"  itwas  held  that 
baggage  was  included  under  the  word 
"^cods."  Chamberlain  v.  Western 
Transportation  Co.,  44  N.  Y .  305;  s.  c, 
4  Am.  Rep.  681. 

Insurance  Policy. — Where  suit  was 
brought  against  an  insurance  company 
on  a  policy  of  insurance  against  loss  or 
damage  b^'  fire  on  "grain  and  other 
merchandise,  hazardous  and  not 
hazardous  contained  in  each  of  their 
two  warehouses,"  etc.  Held,  that  the 
term  merchandise  did  not  include  a  plat- 
form scale,  nor  belting,  nor  a  corn 
sheller,  nor  a  beam  scale.  I'-  appeared 
that  these  articles  had  been  dispensed 
with  in  the  business,  but  had  not  actu- 
ally been  offered  for  sale.  It  was  also 
held  that  the  term  did  not  include  tools, 
implements  or  articles  of  property  pur- 
chased for  use  in  the  warehouses  as  be- 
ing necessary  or  convenient  in  the 
business,  and  which  were  used  when 
occasion  required.  Kent  v.  I.iverpool 
&  London  Ins.  Co.,  26  Ind.  294;  s.  c,  89 
Arri.  Dec.  463. 

An  insurance  on  "merchandise."  such 
as  is  usually  kept  in  country  stores,  is 
not  void  because  hardware,  china  and 
glassware,  looking  glasses,  etc.,  were 
not  specifically'  mentioned  in  the  policy, 
provided  these  articles  are  usually'  kept 
in  country  stores.  And  this  fact  is  for 
the  jury  to  determine.  Franklyn  Fire 
Ins.  Co.  V.  Updegraff,43  Pa.  St.  350. 

Where  a  fire  insurance  policy  express- 
ed the  insurance  to  be  on  "merchandise, 
the  assured  own  in  trust  or  on  commis- 
sion, for  which  they  are  responsible,"  etc. 


While  this  policy  was  in  force  certain 
chests  of  tea  that  were  included  in  the 
policy  were  on  a  wharf,  and  while  there 
were  destroyed  by  fire.  The  importer 
had  deposited  these  teas  in  bond  and 
had  sold  them  to  the  assured.  The  as- 
sured had  resold  the  teas  in  specified 
chests  to  customers  and  had  been  paid 
for  them.  Yet  the  warrants  for  them 
were  endorsed  in  blank  to  the  assured. 
Held,  that  the  policy  onl3'  covered 
goods  owned  by  the  assure^  and  was 
expressly  limited  to  goods  that  were 
held  in  trust  by  the  assured,  and  for 
which  the}'  were  responsible  and  that  the 
teas  having  been  sold  they  were  then  at 
the  purchaser's  risk  and  were  not  cov- 
ered by  the  policy.  North  British  & 
ivter.  Ins.  Co.  v.  Moffatt,  L.  R.,7  C.  P. 
21;.  See  also  InsuTvAnce,  vol.  11,  p. 
278. 

Horses,  Cattle,  etc. — In  construing 
the  word  "merchandi.se,"  as  used  in  sec- 
tion I,  statute  of  1821,  which  provides 
that  any  person  cominginto  the  United 
States  from  an  adjacent  foreign  terri- 
tory with  merchandise  subject  to  duty, 
must  deliver  at  the  office  of  the  collec- 
tor of  customs  a  manifest  of  such  mer- 
chandise, the  court  held  that  a  horse 
brought  from  an  adjacent  foreign  terri- 
tory  into  the  United  States  for  the  pur- 
pose of  sale  or  of  being  kept  here  either 
for  use  or  sale,  horses  being  subject  to 
duty,  is  within  the  sense  and  object  of 
the  act.  But  a  horse  brought  in  not  for 
any  such  purpose,  but  as  a  mere  instru- 
ment of  conveyance  in  the  prosecution 
of  a  temporary  iourney  on  business  or 
a  visit,  is  not  brought  in  as  merchandise, 
and  is  therefore  not  within  the  purview 
of  the  act.  United  States  v.  One  Sor- 
rel Horse,  22  Vt.  655.  See  also  Reve- 
nue Law. 

In  construing  the  meaning  of  the 
word  "merchandise,"  as  used  in  §  4282, 
U.  S.  Rev.  Stat.,  the  court  held  that 
the  term  "merchandise"  is  used  in  its 
mercantile  sense  only.  Horses  and 
trucks  may  indeed  be  merchandise. 
They  are  so,  in  a  mercantile  sense, 
when  shipped  or  put  aboard  a  vessel  as 
merchandise,  but  when  thej'  are  driven 
aboard  a  ferryboat  in  charge  of  their 
drivers,  who  are  passengers  and  remain 
in  their  charge  upon  the  trip,  they  are 
not  shipped,  taken  in  or  put  on  board 
as  merchandise.  The  parden  City, 
26  Fed.  Rep.  766. 

The  California  Civ.  Code,  §  2430, 
subd.  3,  provides  that  a  partner  has  no 
authority  to  dispose  of  the  whole  of  the 
partnership  property  at  once,  unless  it 
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consists  entirely  of  merchandise.  TVie 
court  held  that  a  stallion  owned  b}' 
partners  who  were  engaged  in  the'  busi- 
ness of  stock- raising  and  kept  for  breed- 
ing purposes,  is  not  merchandise  within 
the  meaning  of  the  subdivision  above 
quoted  from  the  civil  code.  Myers  v. 
Moulton,  71  Cal.  498. 

In  an  action  brought  before  a  justice 
the  plaintiff  declared  orally  for  the 
price  of ''goods,  wares  and  merchandise 
sold  and  delivered,"  and  under  this 
pleading  gave  evidence  under  defend- 
ant's objection  of  the  .sale  to  the  defend- 
ant of  a  yoke  of  oxen.  Judgment  being 
entered  against  the  defendant  he  ap- 
pealed, claiming  that  the  phrase  "goods, 
wares  and  merchandise"  did  not  aur 
thorize  proof  of  the  sale  of  animate 
property,  and  that  the  word  ''chattels" 
or  "cattle"  or  some'  equivalent  or 
equally  comprehensive  word  or  term 
was  needed  to  admit  such  evidence  as 
was  given  at  the  trial.  Held,  that  un- 
der the  common  count  for  goods,  wares 
and  merchandise  sold  and  delivered, 
evidence  of  the  sale  of  animate  prop- 
erty was  admissible.  Weston  v.  Mc- 
Dowell, 20  Mich.  353. 

Fruit  is  deemed  nnerchandise  within 
the  meaning  of  the  California  code, 
which  provides  that  "one  who  agrees  to 
sell  I'nerchandise  not  then  in  existence 
thereby  warrants  that  it  shall  be  sound 
and  merchantable  at  the  place  of  pro- 
duction contemplated  by  the  parties, 
and  as  nearly-  so  at  the  place  of  deliv- 
erj'  as  can  be  secured  b}'  reasonable 
care."  Blackwood  v.  Cutting  Packing 
Co.,  76  Cal.  212;  s.  c,  9  Am.  St.  Rep. 
199. 

Meat. — Where  the  statute  authorized 
the  councils  of  a  city .  "to  \&\y  and 
assess  upon  goods,  wares  and  mer- 
chandise, and  upon  all  articles  and 
commerce  sold  in  the  said  city,  includ- 
ing sales  at  auction  and  otherwise,  a 
tax,"  etc.,  it  was  held  that  this  act  in- 
cluded meat  sold  by  butchers,  whether 
in  stalls  or  shops  within  the  city  limits. 
Pittsburgh  v.  Kalchthaller,  6  Cent.  Rep. 
189. 

In  Treaty. — It  was  held  that  the  term 
"merchandise,"  in  the  treat}'  of  1821,  be- 
tween the  United  States  and  Spain, 
would  have  included  negro  slaves  if 
they  were  at  the  time  lawfully  held  as 
slaves  under  the  Spanish  laws,  and 
recognized  by  those  laws  as  property 
capable  of  being  lawfully  bought  and 
sold.  But  they  did  not  come  within 
the  term  of  "merchandise"  to  be  re- 
stored to  the  owners  thereof  under  the 
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ninth  avticle  of  the  treat}',  which  pro- 
vides "that  all  ships  and  merchandise 
of  what  nature  soever  which  shall  be 
rescued  out  of  the  hands  of  any  pirates 
or  robbers  on  the  high  seas,  shall  be 
brought  into  some  port  of  either  State, 
and  shall  be  delivered  to  the  custody  of 
officers  of  that  port,  in  order  to  be 
taken  care  of  and  restored  entire  to  the 
true  proprietor  as  soon  as  due  and  suffi- 
cient proof  shall  be  made  concerning 
the  property  thereof,"  because  they  were 
natives  of  Africa,  and  were  kidnapped 
there  and  were  unlawfully  transported 
to  Cuba  in  violation  of^the  laws  and 
treaties  of  Spain.  United  States  v. 
Amistad,  15  Pet.  (U.  S.)  518. 

Exception  in  statute  of  limitation 
made  in  favor  of  .accounts  that  concern 
the  trade  of  merchandise  between  mer- 
cljant  and  merchant.  The  question  in 
dispute  in  this  case  was  whether  an  ac- 
count made  up  of  charges  for  the  hiring 
of  a  vessel  by  one  merchant  of  another 
merchant  for  freight  was  within  the  ex- 
ception of  the  Maine  statute  of  limita- 
tion, which  excepts  from  the  running  of 
the  statutes  accounts  concerning  the 
trade  of  merchandise  between  merchant 
and  merchant.  Held,  that  a  charter 
party,  a  contrac^t  b}'  which  the  owner 
lets  his  vessel  to  another  for  freight, 
does  not  change  its  character  because 
the  parties  happen  to  be  merchants.  It 
is  still  a  special  contract  whereby  a 
compensation  is  stipulated  for  a  service 
to  be  performed  and  not  an  account 
concerning  merchandise.  It  is  no  more 
"an  account"  and  no  more  connected 
with  the  trade  of  merchandise  than  a 
bill  of  exchange,  or  a  contract  for  the 
rent  of  a  house,  or  the  hire  of  a  carriage, 
or  any  other  single  transaction  which 
might  take  place  between  individuals 
who  happen  to  be  merchants.  An  entry 
of  it  on  the  books  of  either  could  not 
change  its  nature  and  convert  it  from 
an  insulated  transaction  between  indi- 
viduals into  an  account  concerning  the 
trade  of  merchandise  between  mer- 
chant and  merchant.  This  must  de- 
pend upon  the  nature  and  character  of 
the  transaction,  not  on  the  book  in 
which  either  party  may  choose  to  enter 
a  memorandum  or  statement  of  it. 
Spring  V.  Gray,  6  Pet.  (U,  S.)  151. 

All  accounts  which  can  come  prop- 
erly and  naturally  under  the  appella- 
tion of  accounts  which  concern  the 
trade  of  merchandise  between  merchant 
and  merchant  are  placed  on  a  more 
favored  footing  than  other  accounts, 
and     they     are     subject     to     no     bar 


Definition. 


MERCHANT. 


Definition. 


MERCHANT— (See  also  TRADER;  COMMISSION  MERCHANT). 
— Generally  every  one  shall  be  a  merchant  who  traffics  by  way  of 
buying  and  selling  or  bartering  of  goods  or  any  merchandise 
within  the  realm  or  in  foreign  parts. ^  The  word  "merchant" 
has  also  been  defined  as  one  who  buys  and  trades  in  anything, 
and  as  merchandise  includes  all  goods  and  wares  exposed  to  sale 
in  fairs  or  markets,  so  the  word  merchant  formerly  extended  to 
all  sorts  of  traders,  buyers  and  sellers.  But  everyone  who  buys 
and  sells  is  not  at  this  day  under  the  denomination  of  a  merchant. 
Only  those  who  traffic  in  the  way  of  commerce,  by  importation 
or  exportation,  or  carry  on  business  by  way  of  emption,  vendition, 
barter,  permutation  or  exchange,  and  who  to  make  their  living 
buy  and  sell  by  a  continued  assiduity  or  frequent  negotiation,  in 
the    mystery  of   merchandise,  are  esteemed  merchants.^     Those 


whether  the  last  item  be  within  the 
term  of  limitation  or  not.  Lonsdale  v. 
Brashear,  3  T.  B.  Men.  (Kj'.)  330; 
Mandeville  v.  Wilson,  5  Cranch  (U. 
S.)  15.  But  accounts  between  partners, 
who  were  engaged  in  raising  hemp, 
cattle  and  hogs  for  the  market,  does  not 
come  within  the  meaning  of  this  excep- 
tion in  the  statute.  Lonsdale  v. 
Brashear,  3  T.  B.  Mon.  (Ky.)  330.  See 
also  Account  Stated,  vol.  i,  p.  124. 

A  coal  and  oil  mining  company  is  not 
a  mercantile  one.  Com.  zi.  Natural  Gas 
Co.,  32  Pitts.  L.  J.  310. 

Charter. — "Other  legal  merchandise," 
in  addition  to  stipulated  goods  as  used 
in  charter  party,  allows  the  freightor  to 
load  the  ship  with  an  assorted  cargo  of 
any  legal  merchandise.  In  this  case, 
the  owners  were  entitled  to  be  paid 
freight,  upon  the  supposition  that  the 
loading  consisted  of  the  stipulated 
quantities  of  enumerated  goods.  Cock- 
burn  V.  Alexander,  6  C.  B.  791. 

"Other  grain"  in  a  charter  party  has 
been  held  to  mean  grain  of  such  de- 
scription as  would  be  of  equal  weight 
per  cubic  foot  as  that  previously  speci- 
fied.    Warren  -u.  Peabody,  8  C.  B.  800. 

1.  Mayor  etc.  of  London  v.  Wilks,  2 
Salk.  445. 

Merchant  exporter,  see  7  Am.  &  Eng. 
Encjx.  of  Law  525. 

Merchant  artificer,  see  i  Am.  & 
Eng.  Encyc.  of  Law  777,  n. 

2,  Lonsdale  v.  Brashear,  3  T.  B. 
Mon.  (Ky.)  330;  State  v.  Smith,  5 
Humph.  (Tenn.)  394;  Com.  v.  Natural 
Gas  Co.,  32  Pitts.  L.  J.  310;  Norris  v. 
Com.,  27  Pa.  St.  494;  Com.  t).  Camp- 
bell, 33  Pa.  St.  3S0;  Barton  v.  Morris,  i 
W.  N.  C.  (Pa.)  543. 

"Webster  defines  a   merchant  as  'one 


who  is  engaged  in  the  purchase  and  s^le 
of  goods,  a  trafficker,  a  trader.'  "  Cra- 
ter -'.  Deemer,  4  Pa.  Co.  Ct.  Rep.  378. 

A  merchant  within  the  meaning  of 
the  revenue  laws  must  be  a  person 
whose  vocation  and  pursuit  is  the  busi- 
ness of  buying  and  selling  by  v\hich  he 
makes  his  living.  State  v.  Smith,  5 
Humph.  (Tenn.)  394. 

An  ice  dealer  falls  within  the  term 
"merchants,"  directed  by  a  city  charter 
to  be  licensed.  "A  merchant  is  said  to 
be  'one  who  traffics  or  carries  on  trade.' 
He  is  a  trafficker  as  well  as  a  trader. 
To  traffic  is  'to  pass  goods  and  com- 
modities from  one  person  to  another  for 
an  equivalent  in  goods  or  money.' 
Webster."  City  of  Kansas  v.  Vind- 
quest,  36  Mo.  App.  584. 

Hotel  keeper  is  a  merchant  of  liquors, 
tobacco,  etc.  12  Duv.  (Ky.)  107  (1865). 

A  banker  is  a  merchant  according  to 
both  the  commercial  and  civil  law. 
Brown  v.  Pike,  34  La,  An.  576. 

The  principal  of  a  boarding  school 
who  provides  the  students  with  clothes 
and  books  is  not  a  merchant.  State  v. 
Smith,  5  Humph.  (Tenn.)  394. 

Partners  who  are  farmers  and  raise 
hemp,  cattle  and  hogs  for  market  are 
not  merchants.  Lonsdale  v,  Brashear,  3 
T.  B.  Mon,  (Ky.)  330, 

Merchant  Within  Kentucky  Licence 
Law, — A  person  who  has  some  articles 
of  merchandise  in  a  house  for  sale,  but 
whose  principal  business  is  the  selling  of 
liquor  which  he  allows  to  be  drunk  on 
his  premises,  but  outside  of  the  build- 
ing, is  not  a  merchant  within  the  mean- 
ing of  the  Kentucky  statutes  allowing 
merchants  to  retail  liquors  in  their 
stores,  provided  it  is  not  sold  to  be 
drunk  in  their  stores  or  sold  in  a  smaller 
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who  buy  goods  to  reduce  them  by  their  own  art  or  industry  into 
other  forms,  and  then  to  sell  them,  are  artificers,  not  merchants.^ 

MERCHANTABLE — (See  also  Implied  Warranty,  vol.  lo,  p, 
139). — The  term  "  merchantable"  is  used  in  contracts  for  the  pur- 
pose of  denoting  the  salableness  of  goods,  wares  or  products  of 
any  kind  whatsoever  at  the  time  of  their  delivery  to  the  purchaser. 
Various  terms  have  been  used  to  define  it,  viz  :  "  ordinary  quality," 
"marketable  quality,"  "  bringing  the  average  price,"  " good  law- 
ful merchandise  of  suitable   quality,"  "free  from  any  remarkable 


quantity  than  one  quart.     Com.  v.  Mc- 
George,  9  B.  Mon.  (Ky.)  3. 

Druggist. — A  druggist  is  not  a  mer- 
chant within  the  meaning  of  this  law. 
Anderson  v.  Com.,  9  Bush  (Ky.)  569. 

Commercial  travellers  or  drummers 
are  not  merchants.  They  follow  inde- 
pendent business.  They  make  no  con- 
tracts for  themselves,  nor  do  they  come 
ordinarily  under  any  sort  of  personal 
obligation.  They  are  mere  solicitors 
of  orders  for  others  and  differ  in  no  re- 
spect from  clerks  or  salesmen  except 
that  they  are  ambulatory  in  their 
operations  and  do  not  usually  carry  or 
deliver  the  goods  sold.  By  their  en- 
gagements they  bind  their  employers 
and  not  themselves,  and  they  have  no 
more  interest  in  the  result  of  the  bargains 
made  than  any  ordinary  clerk.  Ex 
parte  Taylor,  5S  Miss.  478;  s.  c,  38 
Am.  Rep.  336;  S.  P.  City  of  Kansas  v. 
Collins,  34  Kan.  434;  s.  c,  11  Am.  & 
Eng.  Corp.  Cas.  414. 

Hercliant  WitMn  tbe  Meaning  of  the 
Bankrupt  Act. — A  superintendent  and 
treasurer  of  a  steamboat  corporation 
who  received  and  disbursed  the 
money  earned  by  her  is  not  a  merchant 
or  tradesman  within  the  meaning  of 
the  Bankrupt  act,  and  therefore  not 
subject  to  the  penalties  of  the  act.  In  re 
Merritt,  7  Fed.  Rep.  853. 

Livery. — A  man  engaged  in  the  livery 
business  where  he  also  engaged  'in  the 
business  of  buj'ing  and  selling  horses 
and  food  for  them  was  held  to  be  a 
merchant  within  the  meaning  of  the  act. 
In  re  Odell,  17  Bank.  Reg.  73. 

Saloon  keeper  held  a  merchant.  In  re 
Sherwood,  17  Bank.  Reg.  loz. 

Theatrical  manager  is  not  a  merchant 
within  the  meaning  of  the  statute  who 
bought  costumes,  machinery,  etc.,  for 
use  in  his  business  although  on  a  few 
occasions  he  had  sold  some  such  prop- 
erty. In  re  Duff,  4  Fed.  Rep.  519. 
See  also  Bankruptcy. 

A     speculator     in     stocks,    whether 


for  himself  or  for  others,  and  where  it 
is  his  onl3'  business,  is  not  a  merchant 
within  the  Bankrupt  act.  In  re  Mars- 
ton,  5  Ben.  (U.  S.)  315;  In  re  Wood- 
ward, 8  Ben.  (U.  S.)  563; /k  r^  Clel- 
land,  L.  R.,  2  Ch.  466. 

Maine  Insolvent  law. — A  person 
who  in  the  course  of  a  few  months  in 
company  with  another  purchased  one 
hundred  cattle  for  canning,  underaprC' 
vious  contract  with  the  canner,  is  a 
trader  within  the  meaning  of  the  stat- 
ute. Sylvester  v.  Edgecomb,  76  Me. 
499. 

A  livery  stable  keeper  who  takes 
horses  to  bait  and  board  for  others  is 
also  a  trader  within  the  statute. 
Groves  v.  Kilgore,  73  Me.  489 

Dealer  in  Stocks. — But  a  person  who 
occasionally  deals  in  stocks  outside  of 
his  regular  business  is  not  a  merchant 
or  trader  within  the  meaning  of  the 
statute.  In  re  Fogler,  77  Me.  27518.  c, 
52  Am.  Rep.  759. 

1.  Lonsdale  v.  Brashear,  3  T.  B.  Mon. 
(Kj'.)  330;  State  V.  West,  33  Mo.  424. 

A  Brewer  Is  Not  a  Porter  or  Ale  Mer- 
chant.— A  merchant  of  an  article  is  one 
who  buys  and  sells  it  and  not  the  man- 
ufacturer selling.  A  wine  gi-ower  is 
not  a  wine  merchant.  The  brewer  is  a 
man  who  deals  with  the  ale  and  porter 
merchant,  and  not  one  who  competes 
with  him.  The  distinction  is  the  same 
that  exists  between  &  horse  breeder  and 
a  dealer,  or  between  a  farmerand  a  meat 
salesman.  Josselyn  v.  Pierson,  L.  R., 
7  Exch.  127. 

Where  a  person  entered  into  a  bond, 
in  which  he  agreed  not  to  travel  for  any 
porter,  ale  or  spirit  merchant  as  agent, 
collector  or  otherwise;  held,  that  the 
condition  of  the  bond  was  not  broken 
by  the  person  entering  into  the  employ- 
ment of,  and  travelling  as,  a  salesman 
for  a  brewer.  Josselyn  v.  Parsons,  7  Ex. 
127  (i  Moak's  Ed.  378). 

But  under  the  Missouri  statute  a 
merchant  is  a   person  who  deals  in  or 
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defect,"  "  fairly  merchantable,''^  "  at  least  of  medium  quality  of 
goodness,"^  "salable"  or  " marketable, "^  "fit  for  the  ordinary 
uses  to  which  it  is  put,"'*  and  such  as  would  fairly  pass  in  mar- 
ket."5  In  every  contract  to  furnish  goods  of  a  specified  de- 
scription which  the  buyer  has  no  opportunity  to  inspect,  the 
goods  must  not  only  answer  the  specific  description,  but 
must  also  be  salable  , or  marketable,  that  is,  "merchantable," 
under  that  description,^  and   this  is  an   implied   term  -in-  every 


sells  goods,  waves  and  merchandise  at 
any  store,  stand  or  place  occupied  for 
that  purpose,  and  it  is  immaterial  that 
he  has  by  his  labor  changed  the  form 
of  the  goods  sold.    State  v.  Whittaker, 

33  ^lo-  4'57- 

In  Tennessee,  it  has  been  held  that 
merchant  tailors  who  sell  clothing 
only  when  they  receive  an  order  to 
maice  gentlemen's  clothing  are  subject 
to  a  tax  as  merchants.  Murry  v.  State, 
II  Lea  (Tenn.)  218. 

1.  Warner  v.  Arctic   Ice  Co.,  74  Me. 

475- 

2.  Warner  v.  Arctic  Ice  Co.,  74  Me. 
47^;  Hamilton  v.  Ganyard,  3  Kej'es  (N. 
Y.')  4^. 

3.  Randall  v.  Newson,  2  Q.  B.  Div. 
102;  Hamilton  v  Ganyard,  3  Keyes  (N. 
Y.)  45;  Merriam  v.  Field,  24  Wis.  640. 

1.  CuUen  t}.  Biram,  37  Ohio  St.  236; 
Harris  v.  Waite,  51  Vt.  4S0;  s.  c,  31 
Am.  Rep.  694;   Hargous   v.  Stone,  5  N. 

Y.73. 

6.  Cullen  V.  Birnm,  37   Ohio  St.  236. 

6.  Warner  v.  Arctic  Ice  Co.,  74  Me. 
475;  Hamilton  ?'.  Ganyard,  3  Keyes 
(N.  Y.)  45;  Merriam  v.  Field,  24  Wis. 
640;  Gardner  v.  Gray,  4  Camp.  143; 
Randall  v.  Newson,  2  Q\  B.  Div.  102; 
Cullen  V.  Bimm,  37  Ohio  St.  236;  Har- 
ris V.  Waite,  51  Vt.  4S0;  o.  c,  31  Am. 
Rep.  694;  Hargous  v.  Stone,  5  N.  Y. 
73;  Swett    V.  Shumway,  102  Mass.  365. 

An  action  was  brought  on  a  contract 
for  the  sale  and  delivery  of  corn.  The 
contract  stipulated  that  the  corn  was  to 
be  in  "good  merchantable  order."  At 
the  trial  the  judge  charged  the  jury 
that,  by  the  terms  of  the  contract,  the 
plaintiff  was  entitled  to  have  the  corn 
delivered  in  good  merchantable  order. 
He  also  charged  that  "merchantable 
order"  meant  that  kind  of  corn  which 
was  called  so  in  market,  and  did  not 
mean  soft  corn;  that  soft  corn  was  not 
good  merchantable  corn,  and  that 
plaintiff  was  not  bound  to  {receive  any 
corn  except  such  as  is  described  as 
good  merchantable  corn.  To  part  of 
the  charge  contained  in  the   last  sen- 


tence the  defendant  excepted.  In  dis- 
cussing this  question,  upon  the  appeal, 
Smith,  J.,  said:  "The  construction  of 
the  contract  adopted  at  the  circuit  is 
correct.  The  defendant  agreed  to  de- 
liver his  then  growing  crop  of  corn,  at 
a  future  day,  in  good  merchantable 
order.  The  tenn  "good  merchantable 
order,''  as  thus  used,  necessarily  im- 
plies that  the  corn  was  to  be  of  mer- 
chantable quality.  In  other  words,  the 
parties  expressly  bargained  for  a  mer- 
chantable commodity.  (See  Reed  v. 
Randall,  29  N.  Y.  358.) 

But  if,  as  the  defendant  insisted  in 
the  court  below,  the  t«rms  used  related 
merely  to  the  condition  of  the  corn,  and 
did  not  include  its  quality,  then  this 
implies  an  agreement  that  the  corr^ 
bargained  for  should  be  of  merchant- 
able quality,  as  the  contract  was  what 
is  called  executory.  A  contract  of  that 
nature  always  carries  an  obligation  on 
the  part  of  the  vendor  that  the  article 
to  be  delivered  shall  be,  at  least,  sal- 
able; at  least,  of  medium  quality  or 
goodness.  (23  Wend.  350.)  Such  im- 
plication is  not  repelled  or  limited,  in 
'the  present  case,  by  the  express  stipu- 
lation that  the  corn  should  be  in  mer- 
chantable order,  if,  as  is  now  assumed, 
that  stipulation  be  held  not  to  apply  to 
the  quality  of  the  corn."  Hamilton  v. 
Ganyard,  3  Keyes   (N.  Y.)  45. 

Where  the  dispute  was  as  to  the 
quality  of  ice  which  was  to  be  delivered 
according  to  a  contract,  which  required 
that  the  ice  should  be  merchantable, 
the  court  refused  to  charge,  as  re- 
quested by  Cullen  &  Co.,  that,  "unless 
the  plaintiffs  have  proved,  by  a  fair  pre- 
ponderance of  testimony,  that  all  the 
ice  contained  in  the  ice  houses  of  the 
plaintiffs,  at  Dayton,  and  tendered  to 
the  defendants,  and  by  them  refused, 
was  on  March  ist,  1873,  merchantable 
ice,  they  cannot  recover."  To  this  re- 
fusal, Cullen  &  Co.  excepted.  Evidence 
was  offered  tending  to  show  that  the 
two  top  tiers  of  ice  in  both  houses  con- 
tained impurities,  and  were  only  fit  for 
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such    contract    without    any   particular   warranty;^    nor    is    this 


cooling  purposes;  but  evidence  was 
also  offered  ,  to  show  tiiat  those  tiers 
are  never  intended  for  consumption, 
and  that  they  usually  melt  before  any 
ice  is  removed  from  the  houses.  It  also 
appeared  that  some  other  parts  of  the 
ice  were  not  wholly  free  from  impuri- 
ties. The  appellate  court,  in  discussing 
this  question,  said:  "In  view  of  the  evi- 
dence and  the  charge  given,  we  think  the 
court  properly  refused  the  charge  re- 
quested. The  jury  must  have  found  that 
the  top  layer  and  layer  next  to  it,  in  each 
house,  was  not  intended  for  consump- 
tion, and  that  they  melted  before  Cul- 
len  &  Co.  would  have  had  occasion  to 
remove  axvy  ice  from  the  houses.  And 
the  existence  of  impurities  in  some 
other  portions  of  the  ice  did  not  neces- 
sarily render  the  lots  sold  unmerchant- 
able. In  determining  whether  prop- 
erty like  this  is  merchantable,  some 
regard  must  be  had  to  quantity.  The 
rule  upon  the  subject  ra&y  be  illustrated 
by  a  familiar  example.  Thus,  if  A 
sells  to  B  six  sound  apples,  the  tender 
of  six  apples,  one  of  which  is  to  an  ex- 
tent unsound,  ma}'  not  be  a  compliance 
with  the  contract;  but  where  the  sale  is 
of  a  barrel  of  sound  apples,  the  tender 
of  a  barrel  of  apples  might  be  a  com- 
pliance with  the  contract,  although  one 
apple  in  the  barrel  was  to  some  extent 
unsound.  Large  lots  of  ice  entirely 
free  from  impurities,  perhaps,  cannot  be 
found.  The  court  said  to  the  jury,  the 
contract  as  to  the  character  of  the  ice 
was  complied  with  on  the  part  of  Bimm' 
and  Herchelrode,  if  the  ice  as  a  lot  was 
of  a  merchantable  quality,  "fit  for  the 
ordinary  uses  to  which  ice  is  put,"  and 
such  as  would  "fairly  pass  in  market, 
not  alone  at  Dayton,  but  everywhere.'' 
This  was  a  proper  construction  ai  the 
contract."  CuUen  v.  Bimm,  37  Ohio 
St.  236. 

R  entered  into  a  contract  with  C  to 
pay  a  certain  price  per  ton  for  hay, 
provided  that  one  L  shall  examine  the 
hay  and  pronounce  it  merchantable, 
but  should  he  pronounce  it  an  inferior 
lot,  then  the  contract  to  be  null  and  void. 
L  exfimined  the  \\s.j  and  wrote  R  as 
follows,  viz:  "I  have  examined  the  hay 
agreeable  to  request  of  yourself  and  C, 
and  must  pronounce  it  a  fair  lot,  say 
merchantable,  although  it  is  not  quite 
as  good- as  I  expected <  the  lot  opposite 
Bangor,  some  of  it  rather  coarse,  par- 
tially covered  with   boards;  the  outside 


of  the  bundles  damaged  it  some.  The 
lot  down  at  Stone's  place  is  not  under 
cover,  as  Mr.  Hatch  stated;  the  outside 
of  the  bundles  damaged  some  by 
weather.  This  lot  was,  before  schrewed 
of  a  superior  quality."  The  trial  judge 
did  not  consider  this  letter  as  pronounc- 
ing the  hay  to  be  merchantable,  within 
the  terms  of  the  contract.  As  to  this 
point  upon  the  appeal,  the  appellate 
court  said:  The  qualifying  language 
must  have  been  used  for  some  purpose 
and  some  of  the  facts  stated '  certainly 
negatived  the  approbation  cautiously 
stated  in  the  beginning.  If  part  of  a 
quantity  of  hay  is  damaged,  the  whole 
quantity  cannot,  with  any  propriety,  be 
said  to  be  merchantable.  On  such 
doubtful  and  contradictory  evidence  the 
plaintiff  cannnot  recover.  Crane  v. 
Roberts,  5  Me.  419. 

1.  Merriam  v.  Field,  24  Wis.  640;  2g 
Wis.  592;  39  Wis.  578;  Gardner  v. 
Gray,  4  Camp.  143;  Randall  w.  New- 
son,  2  Q^B.Div.  102;  Hargous  11.  Stone, 
5  N.  Y.  73;  Swett  V.  Shumway,  102 
Mass.  365;  Harris  v.  Waite,  51  Vt.  480; 
s.c,  31  Am.  Rep.  694.  Co«z^?'a,jMixer  v. 
Coburn,  11  Mete.  (Mass.)  559;  s.  c,  45 
Am.  Dec.  230. 

When  goods  are  sold  without  an}' 
express  warranty,  the  law  implies 
that  the  goods  are  merchantable,  and 
that  when  sold  for  a  particular  purpose, 
they  are  reasonably  tit  and  proper 
for  such  purpose.  Hargous  v.  Stone, 
5  N.  Y.  73;  Gardner  v.  Gray,  4  Camp. 
144;  Bluett  V.  Osborne,  1  Stark  N.  P. 
C.  30S;  Jones  V.  Blight,  c;  Bing.  533; 
Okell  V.  Smith,  i  Stark  86;  Shepherd 
V.  Pybus,  3  Man.  &  Gran.  868;  Brown 
V.  Edgington,  2  Man.  &  Gran.  279; 
OUivant  v.  Bayley,  5  Ad.  &  El.  N.  R. 
2S8. 

A  manufacturer  vmder  a  general 
order  is  not  bound  to  furnish  the  best 
goods  that  can  be  or  are  manufactured. 
He  is  only  required  to  furnish  goods  of 
the  kind  and  quality  usually  manufac- 
tured and  used,  and  such  as  are  reason- 
abl}'  fit  and  proper  for  the  purpose  for 
which  they  are  ordered.  Harris  v. 
Waite,  51  Vt.  480;  s.  c,  31  Am.  Rep. 
674. 

An  action  was  brought  on  a  written 
contract  for  the  manufacture  and  de- 
livery of  horn  chains.  There  was  no 
stipulation  m  the  contract  that  the  horn 
chains  were  to  be  of  first  quality.  Held, 
that  the  law  does  not   imply  that  they 
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implication  excluded  by  express  warranties  upon  other  points.^ 
But  the  term  merchantable  when  applied  to  forage  means 
edible.^  When  the  term  "  merchantable  "  is  used  in  connection 
with  other  words  in  an  agreement  to  denote  the  quality  of  the  arti- 
cles to  be  delivered,  they  should  be  construed  together,  and  in 
view  of  the  use  to  be  made  of  the  article  which  the  agreement 
shows  to  have  been  in  contemplation  of  both  parties  when  they 
made  it,  and  with  reference  to  the  place  where  the  agreement  was 
to  be  performed.  "*  4 


should  be  of  first  qualitj',  but  that  it 
does  imply  a  warranty  that  they  shall 
be  of  fair  merchantable  quality  and  of 
good  workmanship.  Swett  v.  Shum- 
way,  102  Mass.  365. 

Where  a  contract  stipulated  for  the 
delivery  of  "good  merchantable  cat- 
tle," it  was  held,  that  this  term  in  the 
contract  must  be  interpreted  as  if  it 
read  "good  and  merchantable  cattle," 
and  that  cattle  which  were  infected 
with  a  disease,  though  it  was  not  dis- 
coverable by  the  buyer  upon  inspection, 
were  not  "good  and  merchantable  cat- 
tle." Parks  V.  O'Connor,  8  N.  W. 
Rep.  404. 

1  Merriam  v.  Field,  24  Wis.  640; 
Hamilton  v.  Ganyard,  3  Keyes  (N.  Y.) 
45;    Bigge    "'.   Parkinson,  7  Hurl.  &  N. 

9.';5- 

2.  Wood  V.  United  States,  11  Ct.  of 
CI.  680. 

The  claimant  entered  into  a  contract 
to  deliver  to  the  government  at  Fort 
Brown,  "good  merchantable  prairie 
hay,  of  as  good  quality  as  that  furnished 
under  a  prior  contract.  The  contract 
also  provided  that  if  objections  were 
made  to  the  hay,  that  a  board  of  officers 
was  to  be  convened  to  pass  upon  the 
hay  and  their  decision  was  to  be  final. 
Objections  were  made  to  the  hay  and 
a  board  of  officers  was  convened,  but 
not  according  to  the  terms  of  the  con- 
tract. These  officers  were  requii-ed  to 
be  governed  in  their  actions  by  letter 
of  instructions  from  chief  quartermaster 
of  the  department  of  Texas.  The  board 
found  that  it  was  not  good  merchant- 
able hay,  and  was  unfit  to  feed  ani- 
mals; that  no  good  merchantable 
prairie  hay  could  be  obtained  in  that 
vicinity,  but  that  it  was  of  the  same 
quality  furnished  under  the  prior  con- 
tract. The  claimant  then  brought  suit 
in  the  court  of  claims  for  the  breach  of 
contract  without  making  application 
for  the  board  of  officers  under  the  con- 
tract, Held.VazX.  the  burden  of  proof 
was  on  the  claimant  to   show  that  the 


board  of  officers  would  probably  ac- 
cept the  hay  and  that  merchantable, 
applied  to  forage,  means  "edible." 
\Vood  V.  United  States,  ii  Ct.  of  CI. 
680. 

3.  Tennej'  f.  Mulvaney,  gOreg.  405. 
In  an  action  where  the  controversy  was 
whether  or  not  certain  logs  were  mer- 
chantable logs  within  the  meaning  of 
the  contract  which  called  for  "good, 
sound,  merchantable  logs,"  in  dis- 
cussing this  question,  and  after  stating 
the  rule  laid  down  in  the  text,  Wat- 
son, J.,  said:  "A  log  might  be  'good, 
sound  and  merchantable'  for  many 
purposes,  and  yet  not  fit  for  being  man- 
ufactured into  lumber,  and  the  same 
fog  might,  owing  to  a  difference  in  the 
settled  usage  of  the  business  in  two 
different  localities,  be  deemed  a  'mer- 
chantable' log  in  one  and  not  in  the 
other.  'Merchantable'  logs  then  is  in 
reference  to  the  business  of  manufact- 
uring lumber  in  any  particular  place, 
and  if  the  usage  of  the  business  in  that 
locality  requires  the  logs  ordinarily 
used  to  be  sound  and  good,  then  the 
word  'merchantable'  would  include  the 
particular  meaning  of  each  and  render 
their  employment  of  no  utility  in  any 
such  contract.  But  whatever  distinc- 
tions should  properly  be  made  as  to 
the  respective  meanings  of  the  words 
used  in  this  instance,  we  think  it  was 
clearly  competent  to  show  by  the  wit- 
ness that  the  logs  in  controversy  were 
of  the  quality  usually  manufactured  in 
that  locality,  to  prove  that  they  were 
'merchantable'  logs.  And  this,  we  un- 
derstand, to  be  the  tendenc3'  of  his  testi- 
monv,  as  well  as  the  object  of  its  intro- 
duction. This  was  one  step  in  the 
proof,  and  if  it  afforded  no  presumption 
that  the  logs  were  'good  and  sound'  as 
well  as  'merchantable,'  it  afforded  no 
inference  to  the  contrary."  Tenney  v. 
Mulvaney,  19  Oreg.  405. 

At  a  former  hearing  of  Tenney  and 
McKenzie  v.  Mulvaney  and  Bemis,  9 
Oreg.  405,  where  the  same  question  was 
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MERCHANT  APPRAISER— (See  also  REVENUE  LAWS).— A 
merchant  appraiser  is  a  discreet  and  experienced  merchant  ap- 
pointed by  the  collector  to  be  associated  with  one  of  the  general 
appraisers  whenever  practicable,  or  the  collector  may  appoint  two 
discreet  and  experienced  merchants,  citizens  of  the  United  States, 
familiar  with  the  character  and  value  of  the  goods  in  question,  to 


-before  them  on  the  contract  referred  to 
in  the  preceding  note,  it  appeared 
that  at  the  trial  the  following  question 
was  asked  one  of  the  plaintiff's  wit- 
nesses: "Are  these  average  logs  on  the 
ground  where  they  were  cut  ?''  De- 
fendants objected.  The  court  over- 
ruled the  objection  and  tlie  witness 
testified:  The3'  are  average  logs  on 
the  ground  where  they  were  cut.  In 
discussing  whether  this  was  a  proper 
question  to  be  asked  in  view  of  the  con- 
tract between  the  parties,  Lord,  C.  J., 
says: 

"The  contract  provides  that  the  logs 
were  to  be  good,  sound,  merchantable 
logs,  and  to  be  cut  within  a  space  'not 
to  exceed  a  mile  froin  the  hank  of  the 
creek.'  It  is  claimed  that  logs  based  on 
an  average  of  the  timber  in  the  locality 
from  where  they  were  to  be  cut,  in 
which  there  were  'inferior  timber,  and 
a  great  many  rotten  trees,'  would  not 
be  the  'good,  sound,  merchantable  logs' 
for  which  the  contract  expressly  pro- 
vided. It  is  to  be  presumed  that  the 
parties  to  the.  contract  used  the  de- 
scriptive words,  'good,  sound  and  iner- 
chantable'  in  the  sense  in  which  such 
words  are  generally  used  and  applied 
at  the  place  where  contract  was  to  be 
executed,  and  in  that  sense  understood 
that  the  particular  locality  within 
which  the  logs  were  to  be  cut  contained 
that  kind  of  standing  timber  which 
would  furnish  the  'good,  sound,  mer- 
chantable logs'  for  which  the  contract 
called.  The  bill  of  exceptions  does  not 
disclose  any  testimony  from  which  any 
definite  opinion  can  be  formed  as  to 
what  kind  of  logs  would  be  commonly 
considered  in  the  locality  in  which  the 
contract  was  to  be  performed,  as  'good, 
sound,  and  merchantable.'  That  there 
were  such  logs  within  the  area  from 
which  they  were  to  be  cut  bj'  the  con- 
tract is  a  fact  directly'  testified  to  by 
the  witness,  Mattoon.  He  testifies  that 
'there  were  a  plenty  of  good,  sound, 
merchantable  logs  within  a  mile  of  the 
creek,'  and  also  that  plaintiffs  'did  not 
cut  any  logs  that  were  more  than  a 
quarter  of  a  mile  from  the  creek.'  Tak- 
ing the  testimony  of  this  witness  in  con- 


nection with  the  testimony  of  McKen- 
zie,  that  the  timber  in  the  vicinity  of 
the  mill,  and  where  the  logs  were  cut 
from,  was  inferior  timber,  and  that  a 
great  many  of  the  trees  were  rotten, 
and  some  idea  ma^'  be  formed  as  to 
what  would  be  'average  logs'  on  the 
ground  where  they  were  cut. 

It  should  be  observed,  too,  that  the 
testimony  of  McKenzie  does  not  ex- 
clude the  idea  that  there  was  not  suffi- 
cient standing  timber  not  inferior,  and 
trees  not  rotten,  from  which  good, 
sound,  and  merchantable  logs  could  be 
cut  within  a  mile  of  the  creek,  as  speci- 
fied in  the  contract.  At  a  former  term, 
when  this  saine  case  was  before  the 
court,  a  similar  question  was  asked  this 
same  witness.  The  question  then  was: 
'Are  these  an  average  of  the  logs  on 
Pass  Creek  .?'  which  is  not  exactly 
identical  with  the  question  asked  here; 
'Are  these  average  logs  on  the  ground 
where  they  were  cut  ?'  In  passing  on 
the  former  question,  the  court  said: 
'As  the  logs  Avere  to  be  taken  from  the 
standing  timber  in  a  particular  locality, 
we  are  of  the  opinion  that  the  question 
was  properly  admitted.'  The  'average 
logs  on  Pass  creek,'  which  the  cour^  ad- 
mitted to  prove  the  kind  of  logs  for 
which  the  contract  expressly  provided, 
was  based  on  the  general  character  of 
the  standing  timber  from  the  whole 
area  from  which  the  logs  were  to  be 
cut,  and  not  on  any  limited  space  or 
ground  on  this  area  where  the  logs  were 
cut."  Tenney -z'.  Mulvaney,  8  0reg.  5i,'!. 
See  also  Logs  and  Lumber,  vol.  13, 
p.  1027. 

A  contract  to  deliver  "good,  mer- 
chantable cattle"  means  cattle  not 
merely  good  for  purposes  of  sale,  but 
good  in  fact,  and  if  at  the  time  of  de- 
livery they  are  infected  with  a  latent 
disease  then  unknown  to  either  party, 
and  the  purchaser  suffers  loss  thereby, 
as  a  proximate  result,  he  is  entitled  to 
recover  damages.  "If  the  word  'mer- 
chantable' stood  alone,  the  question 
would  be  more  difficult,  but  even  in  that 
case  it  might  seriously  be  doubted 
whether  cattle  infected  with  a  latent 
disease  which  was  likelj'  to  be  developed 
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MERCHANTS'  ACCOUNTS—MERE  ACCOUNT. 

examine  and  appraise  the  same  according:  to  law  when  the  im- 
porter, owner,  agent  or  consignee  is  dissatisfied  with  the  appraise- 
ment of  merchandise  and  has  given  notice  in  writing  to  the 
collector  of  such  dissatisfaction.* 

MERCHANTS'  ACCOUNTS— (See  also  LIMITATIONS  OF  AC- 
TIONS; Account  Stated  ;  Merchandise). — As  between  mer- 
chant and  merchant  concerning  the  trade  of  merchandise,  in  order 
to  come  within  the  exception  of  the  statutes  of  limitations  so  as 
to  avoid  the  operation  of  the  statute,  the  parties  must  be  both 
merchants  at  the  time  the  cause  of  action  accrued,  and  it  must 
be  an  unsettled  or  current  and  mutual  account  that  arose  in  a 
mutual  or  alternate  course  of  dealing  consisting  of  debits  and 
credits,  and  .it  must  also  have  originated  for  articles  of  merchan- 
dise.^ 

MERCHANT'S  RISK— (See  also  General  Average;  Jetti- 
son).— Goods  carried  "  at  Merchant's  Risk  "  and  properly  jetti- 
soned, give  rise  to  a  claim  by  the  charterers  for  a  general  average 
contribution.* 

MERE  ACCOUNT.— See  note  4. 


in  a  short  time,  could  be  declared  mer- 
.  chantable  for  the  purpose   indicated  in 
this   contract."     Parks  v.  O'Connor,  70 
Tex.  377,  390. 

1.  U.  S.  Rev.  Stat,  §  2930.  See  also 
Revenue  Laws. 

Merchant  appraisers  formerly  con- 
sisted of  two  merchants,  one  chosen  bj 
the  importer,  and  one  b3'  the  collector, 
but  this  was  changed  by  law  so. that  the 
collector  might  select  a  government 
appraiser.  9  Stat,  at  Large — and  under 
this  provision  the  board  usuall3'  con- 
sistedi  at  the  larger  ports  of  a  merchant 
selected  by  the  importer  and  a  perma- 
nent appraiser  selected  by  the  col- 
lector. Belcher  u.  Linn,  24  How. 
(U.  S.)  508.  But  at  present  the  lajv 
is  as  stated  above.  U.  S.  Rev.  Stat., 
h  2930. 

2.  Fox  V.  Fisk,  7  Miss.  403;  Spring 
V.  Gray,  6  Pet.  (U.  S.)  i.i;i;  Lansdale  v. 
Bashear,  3  T.  B.  Mon.  (Ky.)  330;  Mur- 
ray -v.  Coster,  20  Johns.  (N.  Y.)  576;  s. 
c,  2  Johns.  (N.  Y.)  Ch.  522;  s.  c,  11 
Am.  Dec.  333;  Ramchander  v.  Ham- 
mond,,2  Johns.  (N.  Y.)  200. 

In  the  case  of  a  joint  purchase  of 
goods  where  one  of  the  purchasers  takes 
the  whole  of  the  goods,  and  is  to  ac- 
count to  the  other  for  one  third  of  the 
proceeds,  it  does  not  come  within  the 
exception  of  the  statute  as  an  account 
between  merchant  and  merchant. 
Murray    v.    Coster,   20  Johns.  (N.  Y.) 


576;  s.  c.  2  Johns.  (N.  Y.)  Ch,  522;  ». 
c,  II  Am.  Dec.  333. 

In  order  to  come  within  the  excep- 
tion of  the  statute  it  muht  be  a  direct 
concern  of  trade,  liquidated  demands, 
or  bills  and  notes:  which  are  traced  up 
to  the  trade  of  merchandise,  are  too  re- 
mote. Ramchander  v.  Hammond,  2 
Johns.  (N.  Y.)  200. 

The  exception  in  the  statute  applies 
to  actions  of  assumpsit  as  well  as  to  ac- 
tions of  account.  It  extends  to  all  ac- 
counts current  which  concern  the  trade 
of  merchandise  between  merchant  and 
merchant,  and  an  account  closed  by 
the  cessations  of  dealings  between  the 
parties  is  not  an  account  stated.  Man- 
deville  v.  Wilson,  5   Cranch  (U.  S.)  15. 

The  exception  in  the  statute  of  limi- 
tations, 21  Jac.  I,  ch.  16,  s.  3,  relat- 
ing to  merchants'  accounts,  applies 
ovAy  to  the  action  of  account,  or 
semble,  to  an  action  for  not  accounting. 
It  does  not  apply  to  an  action  for  the 
several  items  of  which  the  account  is 
composed,  or  for  the  general  balance. 
Inglis  V.  Haigh,  8  M.  &  W,  769. 

3.  Burton  v.  English,  12  Q^  B.  D.  218. 

4.  "Wholly  or  in  part  matters  of 
mere  account,"  §  3,  Com.  L.  Pro.  Act, 
1S54:  The  meaning  of  the  power  of 
ordering  a  compulsor_v  arbitration 
under  these  words  is,  "that  where  the 
matter  in  dispute  consists,  either 
wholly  or  in  part,  of  matters  of  mere 
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MEREL  Y—MERE  TRICIO  US— MERGER. 

MERELY.— See  note.i 

MEEETEICIOUS — (See   also  MARRIAGE). — Where  persons  wed 
who  are  under  legal  disabilities,  it  is  called  a  meretricious  union.^ 

MERGER— (See  also  Criminal  Law  ;  Estates). 


I.  Definition,  313. 
II.  Merger  in  Estates,  313. 

1.  Merger      in     Law     and     in 

Equity,  314. 

2.  Different   Estates   Vesting  in 

the  Same  Person,  315. 
(a)  -Merger    of  Life  Estates, 

315- 
{b)   Merger    of  Estates  Tail, 

316, 
(c)   Merger      of   Estates  for 
Tears,  316. 


(rf)  Other  Rights  and  Estates, 
318. 

(c)  Union  of  Legal  and  Equi- 
table   Estates,  319. 

1.  Union      of      Mortgage 

and      Life      Estates, 
320. 

2.  Union       of     Mortgage 

Estates  with  the  Fee, 
321.       • 

3.  Taking     Other     or 

Higher  Security,  331. 


account,  the  compulsory  reference  may 
be  either  of  the  whole,  or  of  part  onl3', 
of  the  matter  in  dispute,  as  the  court  or 
judge  may  think  fit."  Browne  v.  Em- 
erson, 17  C.  B.  361.  But  in  Clow  v. 
Harper,  3  Ex.  D.  igS,  Cockburn,  C. 
J.,  said  that  "when  the  matter  in  dis- 
pute involves  mere  matter  of  account, 
then  it  is  competent  to  the  court  to  send 
the  whole  matter  for  the  decision  of 
the  arbitrator.  But  when  it  is  only  in 
part  a  matter  of  account,  and  quoad  the 
rest  a  matter  of  fact  or  law,  the  latter 
part  is  not  a  proper  subject  of  the 
order,  but  the  order  rrtust  be  limited  to 
the  questions  of  account."  Brett,  L. 
J.,  concurred  in  that  opinion;  Bram- 
WELL,  L.  J,,  doubted.  But  it  was  not 
necessary  to  the  decision,  as  the  whole 
liability  of  the  defendant  was  denied. 
Still,  having  regard  to  the  weight  of 
such  an  opinion,  it  seems  difficult  to 
see  how  Imhoif  v.  Sutton,  36  L.  R.,  2 
C.  P.  406,  or  Birmingham  Gas  Co.  v. 
Ratcliffe,  L.  R.,  6  Ex.  224,  can  now  be 
regarded  as  authorities  for  the  proposi- 
tion in  Browne  v.  Emerson,  sufra, 
especially  as  Kelly,  C.  B.,  dissented 
from  the  decision  in  the  Birmingham 
Gas  Co.  case. 

An  action  f®r  dilapidations,  or  for 
breach  of  covenant  to  repair,  '"is  one  of 
mere  account"  where  only  the  quantum 
is  in  dispute.  Cummins  -'.  Birkett,  27 
L.J.  Ex.  216;  3  H.  &  N.  156;  An<,'ell  v. 
Felgate,  31  L.  j.  Ex.  41;  7  H.  &  N.  396; 
otherwise  if  the  liability  is  disputed. 
Clow  V.  Harper,  siifra. 

As  to  reluctance  to  limit  the  judge's 
discretion  in  making  the  order,  see 
Sh^ard  v.  Learoyd,  2  Times  Rep.  632. 
See  also  Reference;  Arbitration. 

,S1 


1.  In  an  action  to  recover  damages 
from  a  town  on  account  of  an  accident 
that  was  caused  by  a  traveller's  horses 
becoming  frightened  at  an  object  lying 
at  the  side  of  a  highwa3',  the  judge  gave 
the  following  instruction  to  the  jury, 
viz:  "That  an  object  existing  within 
the  limits  of  the  tiighway,  but  leaving 
the  travelled  path  unobstructed,  so  that 
the  traveller  is  safe  from  collision  with 
it, 'Is  not  an  insufficiency  in  the  way, 
merely  because  it  exposes  the  traveller's 
horse  to  become  frightened  at  the  sight 
of  it,  and  the  town  in  such  case  would 
not  be  liable."  Held,  that  the  word 
"merely"  as  used  in  it,  does  not  relate 
to  the  degree  of  the  tendency  of  the  ob- 
ject to  produce  -fright,  as  though  the 
court  had  told  the  jury  that  an  object 
was  not  necessarily  a  deficiency  in  the 
road,  because  it  was  barely  possible 
that  a  horse  might  be  frightened  But 
the  word  "merely"  was  used  to  distin- 
guish between  the  liability  to  frighten 
horses,  and  other  modes  of  causing  in- 
jury. Foshay  v.  The  Town  of  Glen 
Haven,  25  Wis.  2S8. 

2.  Blackstone,  in  discussing  void  and 
voidable  marriages,  says:  "These  civil 
disabilities,  with  two  exceptions  (want 
of  age  and  certain  physical  infirmities), 
make  the  contract  void  ab  initio  and 
not  merely  voidable;  that  is,  they  do 
not  dissolve  contract  already  formed, 
but  they  render  the  parties  incapable  of 
performing  any  contract  at  all;  they  do 
not  put  asunder  those  who  are  joined 
together,  but  they  previously  hinder 
the  junction.  And  if  any  persons  un- 
der these  legal  incapacities  come  to- 
gether it  is  a  meretricious,  not  a  matri- 
monial, union."     i  Bl.  Com.  526. 


Definition. 


MERGER. 


Dferger  in  Estates. 


III. 


IV. 


Merger  and    Extinguishment   of 

Judgments,  334. 
Merger  of  Simple  Contract  and 

Other  Indebtedness,  336. 
1.  Merger  in  Judgment^  336. 
(a)   Reasons  for   the  Doctrine 
of    Merger    in    Judg- 
ine?it,  339. 
{b)   Merger  of  One  Judgment 

171  Anotke7%  339. 
(c)  Judgments  of  Other  States 

and  Countries^  340. 

id)   Merger    of  Demands  Rx 

Contractu^  341.  [H^- 

I.  Actions      on      Accounts^ 

z.   Promissory    JVotes    and 

Bills,  342. 

3.  Principal    and    Agent; 

Sureties^      Warran- 
tors and  Garnishees^ 

34-- 

4.  Stock  Companies^  343. 

5.  Indivisible        Demands^ 

.343- 

6.  Joint     and     Joint    and 

Several       Ob  I i g a- 
tions.  344. 
{e)   Merger   of  Demands  Ex 
Delicto^  346. 

1.  Trespass,  346. 

2,  Nuisance,  347. 


3.  Indivisible        Demands, 

348- 

4.  Several  Torts,  349. 
(_/")    Merger    in    Bankruptcy 

Proceedings,  3:10. 
ig)   Recovery   in  a    Different 

Capacity-,  3=;!. 
iji)    Collateral  Securities.  351, 
2.  Merger   in    Higher  or  Othe?' 
Security,  352. 
V.  Merger  as  Applied  to  Torts,  35S. 
VI.  Merger  in  Criminal  Law,  359. 

1.  What  Is,  359. 

2.  The  Present  Doctrine,  360. 
((«)   As    Applied   to     Treason^ 

363- 

{b)  As  Applied  to  Homicide, 
363 

(c)  As  Applied  to  Other  Of- 
fences Against  the  Per- 
son, 365. 

{d)  As  Applied  to  Crimes 
Against  Property,  367. 

1.  Burglary,  Robbery    and 

Larcenx,  367. 

2.  Arson,  3'')S. 

(e)   As  Applied  to  Conspiracy, 

369- 
(/)   As     Applied      to      Other 
Crimes      and      Misde- 
meanors, 369. 


I.  Definition, — Merger  is  the  absorption  or  extinguishment  of 
a  lesser  estate,  right  or  liability  by  a  greater  one  ;  the  lesser  be- 
coming extinct,  while  the  greater  is  not  increased.' 

The  doctrine  of  merger  is  applied  to  estates,  rights,  torts  and 
crimes.'^ 

n.  Mdkgeb  in  Estates. — With  regard  to  estates  in  lands  where 
a  superior  estate  and  an  inferior  one  meet  in  the  same  person, 
without  attendant  circumstances,  recognized  by  law  as  operative 
to  keep  the  latter  existing,  the  inferior  one  is  deemed  to  perish, 
and  merge  in  the  superior  and  thereafter  the  rights  of  the  party 
are  only  such  as  he  possesses  in  virtue  of  that  estate  ;^  a  convey- 
ance of  the  one  estate  passing  all.* 


1.  Abb.  L.  Diet. 

Bouv.  L.  Diet.  (15th  ed.)  defines 
merger  to  be  the  absorption  of  a  thing 
of  a  lesser  importance  by  a  greater, 
whereby  the  lesser  ceases  to  exist  and 
the  greater  is  not  increased. 

2.  See  Bouv.  L.  Diet.  (15th  ed.) 

3.  Abb.  L.  Diet.;  RobeVts  v.  TaeV- 
son,  I  Wend.  (X.  Y.)  47S;  Reed  v. 
Latson,  15  Barb.  (N.  Y.)  9;  Little  v. 
Bowen,  76  Va.  724. 

The  greater  estate  merges  and  drowns 
the  less,  and  the  term  becomes  extinct, 
because    they   are   inconsistent,    and  it 


would  be  absurd  to  allow  a  person  to 
have  two  distinct  estates  immediately 
expectant  on  each  other,  while  one  of 
them  includes  the  time  of  both,  nemo 
potest  esse  domines  et  tencns.  There 
would  be  an  absolute  incompatibility  in 
a  person  filling,  at  the  same  time,  the 
character  of  tenant  and  reversioner  in 
one  and  the  same  estate;  and  hence  the 
reasonableness  and  even  necessitj'  of 
the  doctrine  of  merger.  4  Kent  Com. 
(r3th  ed.)  gg. 
4.   Logan  V.  Steel,  7  B.  Mon.  (Ky.) 

lOI. 
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merger  in  Estates. 


MERGER. 


Merger  in  Law  and  Equity. 


In  order  to  effect  a  merger,  there  must  be  at  least  two  estates 
in  the  same  property  which  have  vested  in  the  same  person, 
the  several  estates  must  be  immediately  expectant  upon  each 
other,  and  the  estate  in  reversion  or  remainder  must  be  larger 
than  the  preceding  one;^^  though  it  is  not  the  value,  but  the 
nature  of  the  estate  which  governs  in  the  application  of  this  doc- 
trine.^ Mergers  are  not,  however,  favored,  either  in  courts  of 
law  or  of  equity.^ 

1.  Merger  in  Law  and  in  Equity. — At  law  when  a  greater  and 
lesser,  or  a  legal  and  equitable,  estate  coincide  in  the  same  person, 
the  lesser  or  the  equitable  estate  is  immediately  merged  and  anni- 
hilated ;  but  this  rule  is  not  inflexible  in  equity  ;  whether  or  not  a 
merger  takes  place  depending  upon  the  intention  of  the  parties  and 
a  variety  of  other  circumstances.*  Notwithstanding  the  technical 
rule  of  law,  equity  will  prevent  or  permit  a  merger  as  will  best 
subserve  the  purposes  of  justice  and  the  actual  and  just  intention 
of  the  parties  ;^  and  in  the  absence  of  an  expression  of  intention, 
if  the  interest  of  the  person  in  whom  the  several  estates  have 


1.  Abb.    L.   Diet.;     Whart.   L.  Diet. 

2.  Abb.  L.  Pict. 

3.  Simonton  V.  Gray,  34  Me.  50. 

4.  Welsh  v.  Phillips,  54  Ala.  309; 
Reed  v.  Latson,  15  Barb.  (N.  Y.)  g. 

At  law  when  the  superior  and  inferior 
estates  meet  in  the  same  person,  merger 
always  takes  place;  but  in  equity 
merger  depends  upon  the  intention  of 
the  party  uniting  the  estates;  or  if  the 
union  take  place  without  the  act  of 
the  party,  as  by  inheritance,  the  cir- 
cumstances of  the  case  and  interest  of 
the  party  will  govern.  Wilcox  v, 
Davis.  4  Minn.  197.  And  see  Clift  v. 
White.  IS  Barb.  (N.  Y.)  70. 

In  an  action  of  a  legal  nature  to  re- 
cover premises  leased  forever,  subject 
to  a  rent  charge,  upon  the  ground  of  a 
breach  of  condition  to  pay  rent,  if  de- 
fendant pleads  an  extinguishment  of 
the  rent  charge  by  a  technical  legal 
merger,  the  plaintiff  may  show  that  in 
equity  no  merger  has  taken  place. 
Sheehan  v.  Hamilton,  4  Abb.  (N.  Y.) 
App.  Dec.  211. 

A  merger  does  not,  in  equity,  follow 
the  union  of  a  greater  and  a  lesser  es- 
tate in  the  same  ownership,  where  it  is 
the  intention  of  the  parties  that  there 
shall  be  no  merger,  or  where  justice  so 
demands.  Until  an  intervening  right 
occurs,  the  intention  of  the  parties 
as  to  merger  remains  subject  to 
change,  and  whatever  occurs  between 
them  tending  to  show  their  intention  is 
admissible  upon  that  issue.  Smith  v. 
Roberts,  91  N.  Y.  470. 


With  respect  to  merger  no  inflexible 
rule  can  be  formulated.  The  question 
depends  in  such  case  upon  the  interests 
and  intent  of  the  parties  and  the  de- 
mands of  justice  and  equity.  Franklj'n 
V.  Hayward,  61  How.  (N.  Y.)  Pr.  43; 
Sheldon  v.  Edwards,  35  N.  Y.  279. 

The  rule  that  a  fraudulent  convey- 
ance is  valid,  as  between  the  parties  to 
it,  will  not  work  a  merger  of  a  smaller 
prior  estate  owned  bj'  the  grantee, when 
the  conve^'ance'  has  been  set  aside  on 
account  of  the  fraud.  The  law  will  not 
add  to  the  penalty  of  the  loss  of  the 
whole  estate  conveyed,  the  further  loss 
of  the  prior  interest  on  the  ground  of 
merger.  Malloney  v.  Horan,  49  N.  Y. 
III. 

Practice  in  New  York. — Under  the 
code  of  procedure  of  Nevj  Tork,  the 
plaintiff  need  not  bring  a  separate 
equit}-  action  to  have  a  rent  charge  de- 
clared subsisting.  The  whole  contro- 
versy may  be  decided  in  the  original  suit 
notwithstanding  the  facts  relating  to 
the  alleged  merger  would  have  been, 
before  the  code,  of  equitable  cog- 
nizance. Sheehan  t'.  Hamilton,  4  Abb. 
(N.  Y.)  App.  Dec.  211. 

5.  McClain  v.  Sullivan,  85  Ind.  174; 
Fowler  v.  Fay,  62  111.  375;  Smith  v. 
Holb'rook,  i  Sheld.  (N.  Y.')  Supr.  Ct. 
474;  Andrus  v.  Vreeland,  29  N.  J.  Eq. 
394;  Watson  V.  Dundee  M.  &  F. 
Invest.  Co.,  12  Oreg.  474. 

In  equity  merger  is  not  allowed  to 
take  place,  unless  for  special  reasons, 
and   to  promote  the   intention   of  the 
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Merger  in  Estates. 


MERGER. 


Different  Estates  Vesting. 


united,  as  shown  from  all  the  circumstances,  would  be  best  sub- 
served by  keeping  them  separate,  the  intent  will  ordinarily  be 
implied.^  But  where  it  is  a  matter  of  indifference  to  the  party, 
the  technical  rule  applies  and  the  merger  will  take  place.*  So  an 
agreement  that  there  shall  be  no  merger  will  be  respected  in  equity 
when  consonant  with  the  equitable  rights  of  all  concerned.^ 

The  intent  of  the  parties,  however,  in  order  to  control  the  ques- 
tion of  merger,  must  have  been  an  intent  existing  at  the  time  the 
two  estates  came  together  ;*  if  no  such  intent  then  existed,  a  mer- 
ger cannot  be  prevented  by  an  intention  afterwards  formed  and 
expressed,  or  by  subsequent  circumstances  from  which  such  in- 
tention might  have  been  inferred,  had  they  existed  at  the  time  of 
the  union. ^ 

A  merger  will  be  prevented  by  equity  only,  however,  for  the 
purpose  of  promoting  substantial  justice;**  it  will  not  prevent  a 
merger  where  such  prevention  would  result  in  carrying  a  fraud  or 
other  conscientious  wrong  into  effect.'' 

2.  Different  Estates  Vesting  in  the  Same  Person — («)  Merger  of 
Life  Estates. — The  general  rule  is  that  where  a  life  estate 
and  a  fee  in  the  same  lands  vest  in  the  same  person,  the 
life   estate    merges  in   the  fee  and    is  extinguished,**  but  where 


party  holding   the   estate.     Sheldon  v. 
Edwards,  35  N.  Y.  279. 

1.  Presumption  of  Intent. — Watson 
V.  Dundee  M.  &  F.  Invest,  etc.  Co.,  12 
Oreg.  474;  Fowler  v.  Fa_v,  62  111.  375. 

Merger  is  a  question  of  intention. 
The  court  will  presume  against  it 
wherever  it  would  have  operated  to 
the  disadvantage  of  the  party.  Smith 
V.  Holbrook,  1  Sheld.  (N.  Y.)  Super. 
Ct.  474;  Andrus  v.  Vreeland,  29  N.  J. 
Eq.  394. 

2.  Fowler  -'.  Fay,  63  111.  375. 

3.  Gresham  v.  Ware,  79  Ala.  192. 
And  see  Pom.  Eq.  (3rd  ed.),  §  7S8. 

4.  Pom.  Ex.  (3rd  ed.),,§  792. 

6.  Pom.  Eq.  (3rd  ed.),  §  792.  And 
see  Cole  v.  Edgerly,  48  Me.  108;  Hunt 
V.  Hunt,  14  Pick.  (Mass.)  374;  Champ- 
ney  v.  Coope,  34  Barb.  (N.  Y.)  539; 
Gardner  t;.  Aster,  3  Johns.  (N.  Y.)  Ch. 
53;  Aiken  v.  Milwaukee  etc.  R.  Co.,  37 
Wis.  469. 

In  Connecticut,  however,  it  has  been 
held  that  it  is  immaterial  whether  or 
not  tHe  intention  was  declared,  or 
whether  or  not  it  existed  at  the  time 
when  the  two  interests  became  vested 
in  the  same  person.  Goodwin  v.  Keney, 
47  Conn.  486. 

6.  Hutchins  v.  Carleton,  19  N.  H. 
487;  McGiven  x>.  Wheelock,  7  Barb. 
(N.  Y.)  22;  Hinchman  v.  Emans,  Saxt. 
Ch.  (N.J.)  100. 


7.  Pom.  Eq.  (3rd  ed.),  §  794. 

8.  Where  a  devisee  in  remainder  in  fee 
purchases  a  life  estate,  he  becomes  ten- 
ant in  fee  simple,  and  the  life  estate  be- 
comes merged  in  the  remainder.  Web- 
ster 7;.  Gilman,  i  Story  (U.  S.)  499. 

When  the  son  of  a  testator,  who  took, 
under  the  will,  a  life  estate  of  the  testa- 
tor's widow  therein,  purchased  the 
widow's  life  estate,  the  latter  merges  in 
the  life  estate  of  the  son.  Boykin  v. 
Ancrum,  28  S.  Car.  486. 

W  conveyed  land  to  his  two  sons,  J 
and  H,  who,  on  the  same  day,  gave  back 
to  W  a  life  lease  of  the  same  premises. 
Afterwards  H  conveyed  to  J  H's  undi- 
vided half,  and,  still  later,  W  convei'ed 
and  quitclaimed  to  J  all  W's  right, 
title  and  interest  in  the  life  estate. 
Held,  that  this  merged  the  life  estate  in 
the  reversion  of  which  J  was  seized. 
Cary  v.  Warner,  63  Me.  571. 

A  Methodist  church  corporation  ac- 
quired title  to  a  leasehold  interest  in  a 
lot  by  a  conve3'ance  limiting  the  use  to 
the  maintenance  of  a  place  of  worship 
thereon.  The  legislature  afterwards 
approved  the  purchase.  An  assign- 
ment to  another  Methodist  church  cor- 
poration contained  no  restriction.  The 
assignee  purchased  the  reversion.  Held, 
that  the  assignee  and  reversioner  could 
give  a  good  title  to  the  lot.  Bennett  v. 
M.  E.  Church,  66  Md.  36. 
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there  are  charges  or  liens  upon  the  life  estate,  so  far  as  the 
protection  of  these  charges  or  liens  is  concerned,  the  merger  will 
usually  be  prevented.^ 

{b)  Merger  of  Estates  Tail. — Estates  tail,  where  they  still 
exist,  are  prevented  from  merging  in  the  fee  by  operation  of  the 
statute  (f?af(?«zi';^  though  estates  tail  in  copyhold,  not  being  within 
the  statute,  will  merge  ;^  and  after  possibility  of  issue  extinct  or 
when  changed  into  a  determinable  fee  they  may  also  merge.* 

{c)  Merger  of  Estates  for  Years. — The  union  of  the  estate 
of  a  lessee  with  the  fee  in  the  same  person  usually  merges  the  lease- 
hold estate  ;■'  and  an  estate  for  years  will  merge  in  a  life  estate, 
even  though  the  estate  for  years  be  limited  for  a  longer  period 
than  the  possibility  of  life,  the  life  estate  being  in  legal  contem- 
plation the  greater  estate.^     So  one  estate  for  years  may  merge 


1.  The  Virginia  "Married  Woman's 
act"  (Acts  1S76,  1877  PP-  333.  334). 
permitting  a  wife  to  alienate  her  realty, 
but  (in  ch.  329,  §  2)  expressly  saving 
the  husband's  curtesy  as  then  existing, 
and  its  amendment  (Acts  1877,  18781 
p.  248),  providing  that  it  shall  not  be 
construed  to  deprive  the  husband  of 
curtesy,  or  the  wife  of  dower,  do  not 
destroy  the  right  to  curtesy  initiate,  but 
add  the  right  of  alienation,  and  the  liens 
of  the  husband's  judgment  creditors 
which  attach  to  his  curtesy  on  his  wife's 
death,  are  not  defeated  or  postponed  by 
.  the  merger  of  the  curtesy  in  the  fee  de- 
vised to  the  husband,  as  against  the 
wife's  general  creditors,  whose  liens 
only  attach  to  the  remainder  over  from 
the  husband's  life  estate  (Richardson, 
J.,  dissenting).  Brown  v.  Rockover,  84 
Va.  424. 

The  beneficiaries  of  a  charge  on  land, 
of  which  their  sister's  husband  was  seized 
in  fee.released  the  charge  during  the  lives 
of  the  husband  and  wife,  and  settled  it 
on  her  and  her  heirs  in  the  event  other 
surviving  him.  She,  being  the  mother 
of  one  son,  became  the  devisee  from  her 
husband  in  1853,  seized  of  the  encum- 
bered estate  in  trust  for  her  son  for  life, 
then  to  his  lawful  issue,  and  on  default 
thereof  with  power  of  appointment  bv 
will.  Under  this  devise,  mother  and 
son  possessed  the  land  until  their  death; 
she  dying  in  1869,  and  he,  intestate  and 
childless,  in  1887.  The  will  of  the  hus- 
band and  father  recognized  the  exist- 
ence of  thp  charge,  and  treated  it  as 
valid.  Held,  that  the  charge  did  not 
merge  in  the  legal  title  when  the  latter 
vested  in  the  mother,  and  that  the  pos- 
session of  the  mother  was  not  adverse 


to  the  lien  of  the  charge.     Hasbrouck 
V.  Angevine,  17  N.  Y.  S.  738. 

2.  Pom.  Eq.  (3rd  ed.)  787;  2  Black. 
Com.  177. 

3.  Dunn  v.  Green,  3  P.  Wms.  (Eng.) 
9;  Parker  z).  Turner,  i  Vern.  (Eng.)  458. 

4.  3  Prest.  Conv.  240. 

5.  Carroll  v.  Ballance,  26  111.  g;  Lo- 
gan V.  Green,  4  Ired.  (N.  Car.)  Eq.  370. 
And  see  Mayh.  Merg.  77. 

In  Arkansas,  a  tenant  of  real  estate 
in  possession  may  purchase  the  land  at 
a  sale  thereof  for  taxes;  and  the  sale,  if 
valid,  not  onl3'  extinguishes  the  title  of 
his  landlord,  but  also  cuts  off  the  lease. 
Ferguson  v.  Etter,  21  Ark.  160. 

A  was  tenant  under  the  mortgagor, 
and  afterwards  purchased  the  mortgage 
(after  condition  broken),  and  at  the 
same  time  notified  the  mortgagor  that 
he  held  the  premises  under  the  mort- 
gage. Held,  that  this  was  a  repudia- 
tion of  the  tenancy  and  a  dissolution  of 
the  relation,  and  that  his  possession 
thereafter  was  adverse,  and  there  was 
no  necessity  of  surrendering  the  posses- 
sion to  the  mortgagor,  and  then  bring- 
ing action  of  ejectment  for  he  had 
such  title  and  possession  as  would  en- 
able him  to  sustain  an  action  for  tres*- 
pass  committed  while  holding  such 
adverse  possession.  Pierce  v.  Brown, 
24  Vt.  165, 

If  a  tenant  for  a  term  of  years  leases 
for  a  less  term,  and  assigns  his  rever- 
sion, and  the  assignee  takes  a  convey- 
ance of  the  fee,  by  which  his  former  re- 
versionar3'  interest  is  merged,  the  cove- 
nants incident  to  that  reversionary  in- 
terest are  therebv  extinguished.  Webb 
V.  Russell,  3  T.  R.  393. 

6.  Mayh.  Merg.  78. 
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in  another  larger  one,'  but  the  better  opinion  seems  to  be  that 
inasmuch  as  the  two  estates  are  in  legal  contemplation  of  equal 
quality,  even  though  they  be  of  unequal  numerical  duration,  they 
may  ordinarily  coexist,  and  no  merger  will  take  place  ;^  but  the 
union  of  two  actual  vested  terms,  by  means  of  distinct  convey- 
ance, cannot  under  any  circumstances  give  one  estate  of  greater 
duration.**  A  new  lease,  however,  if  valid,  will  operate  as  a  sur- 
render and  merger  of  the  former  one.*  But  a  term  of  years  and 
a  freehold  or  other  estate  may  subsist  in  the  same  person  without 
merger,  if  held  in  different  rights.^  And  there  will  be  no  merger 
,as  against  liens  attaching  to,  and  interests  owned  by  third  parties 
in  the  lesser  estate,** 


1.  Mayh.   Merg.   loo;  3  Prest.  Conv. 

201. 

2.  Mayh.  Merg.  105  ;  6  Cruise  Dig. 
478. 

3.  Mavh.  Merg.  loi. 

4.  Sm'ith  V.  Niver,  2  Barb.  (N.  Y.) 
180. 

Generally,  a  lease  under  seal  maj'  be 
put  an  end  to  by  a  new  and  substantial 
agreement  between  the  parties  for  the 
same  premises,  which  has  been  sanc- 
tioned by  a  court  of  chancery  and  per- 
formed by  the  party  who  alleges  the 
abrogation  of  the  lease.  Scott  v.  Haws- 
man,  2  McLean  (U.  S.)  180. 

5.  Jones  v.  Davies,  5  H.  &  N.  (Eng.) 
766;  29  L.  J.,  Ex.  374;  8  W.  R.  628. 
Affirmed  on  appeal,  7  H.  &  N.  507;  31 
L.J.,  Ex.  116;  8  Jur.,  N.  S.  592;  6  L.  T. 
442;  10  W.  R.  464  Ex.  Ch. 

C,  as  administrator,  held  land  for  a 
term  of  years,  which  he  demised  to  P 
for  a  shorter  period.  P  soon  afterwards 
assigned  this  land  to  C  for  the  shorter 
term.  In  the  first  deed  C  was  described 
as  administrator,  and  not  in  the  second; 
held,  that  there  had  been  no  merger  in 
equit}',  and  that  the  plaintiff,  who 
would  be  entitled  to  the  land  if  the 
term  was  in  existence,  could  maintain 
an  action  to  establish  title  to  it  .for 
the  term,  and  for  mesne  profits.  Cham- 
bers V.  Kingham,  L.  R.,  10  Ch.  D. 
(Eng.)  743;  48  L.  J.,  Ch.  169;  39  L.  T. 
472;  27  W.  R.  289. 

6.  A  conveyance  in  fee  of  re?l  estate 
by  lessor  to  lessee  does  not  merge  or 
e^ftinguish  the  lease,  as  against  an  at- 
tachment made  while  it  was  in  force 
between  the  parties.  Buffum  v.  Deane, 
4  Gray  (Mass.)  385. 

Where  there  is  an  outstanding  lease 
for  years,  and  the  reversioner  makes  a 
second  lease  to  a  third  person,  to  com- 
mence immediately,  it  is  a  vested  estate, 
and  will   entitle   the  second   lessee  to 
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take  the  rents  reserved  by  the  former 
.lease,  although  his  right  of  possession 
will  not  commence  until  the  expiration 
of  the  first  term;  and,  after  the  making 
of  the  second  lease,  if  the  first  lessee  be- 
comes the  owner  of  (he  reversion,  his 
lease  will  not  merge  in  the  greater  es- 
tate; but  if  the  term  office  second  lease, 
instead  of  commencing  immediately',  is 
to  commence  on  the  determination  of 
the  former  term,  then  on  the  first  lessee 
acquiring  the  reversion,  his  term  will 
merge,  and  the  term  of  the  second  lease 
commence  at  the  same  time.  Logan 
V.  Green,  4  Ired.  (N.  Car.)  Eq.  370. 

L,  being  seized  in  fee,  demised  to  B 
for  twenty-one  years  from  June,  1814. 
B  demised  to  M  for  twenty' -one  years 
from  June,  1S14,  wanting  twenty-one 
days,  and  then  by  deed-poll  granted  to 
L  the  indenture  of  lease  to  M,  the 
premises  thereby  granted,  and  the  rent 
reserved  to  hold  to  L,  his  executors 
etc.,  for  the  term  mentioned  in  the  de- 
mise to  M;  L.  conveyed  the  premises, 
the  reversion  and  the  reversions,  rents, 
issues  and  profits,  and  all  his  interest 
in  fee  to  the  plaintiff  by  way  of  mort- 
gage; M  assigned  his  term  to  the  defend- 
ant by  w-ay  of  mortgage,  but  the  de- 
fendant never  entered.  Held,  that  the 
deed-poll  from  B  to  L  did  not  merge 
the  chattel  interest  in  the  fee,  nor  sus- 
pend the  right  to  sue  on  the  lease  to  M. 
Burton  v.  Barclay,  7  Bing.  (Eng.)  745; 
5  M.  &  P.  785. 

The  proprietary  of  Maryland,  by  his 
agent  in  1744,  leased  to  A,  for  99  years, 
a  tract  of  land  called  B.  A,  with  the 
consent  of  the  agent,  assigned  the  lease 
to  C,  who  conveyed  to  D,  in  1766.  D, 
in  1794,  executed  a  bond  of  conveyance 
to  E,  conditioned  to  convey  one-half  a 
tract  of  land,  called  F.  In  May,  1789,  D 
had  surveyed  for  him  a  parcel  of  reserved 
land,  and  called  it  F,  which,  in  January, 
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or  where  the  interests  of  the  parties  are  best  promoted  by  the  es- 
tates remaining  separate.^ 

{d)  Other  Rights  AND  Estates. — A  contract  to  convey  land 
is  generally  merged  in  the  conveyance,^  but  there  may  be  inci- 
dental covenants  not  covered  by  the  conveyance  which  will  be 
kept  alive ;  and  an  oral  contract  for  the  exchange  of  lands  is  not 
merged  in  the  deeds  of  conveyance.^ 

So,  unity  of  possession  and  title  extinguishes  a  right  of  way  in 
the  owner  of  one  estate  over  that  of  another.*  But  not  so,  if  it 
has  been  established  under  provisions  of  law  as  a  private  way  for 
the  use  of  one  or  more  persons  ;^  and  an  estate  as  a  ground  rent 
does  not  merge  by  the  purchase  of  the  land  out  of  which  it  issues 
when  there  is  an  intermediate  estate  or  charge.^  A  bond  or  recog- 
nizance, or  other  security  pledged  upon  land  where  the  ownership 


1797,  he  assigned  to  E.  In  February, 
1797,  E  assigned  to  G,  who,  as  assignee, 
in  April,  1797,  had  resurvejed  B, 
so  leased  to  A,  and  called  it  H,  it  be- 
ing the  same  land  before  surveyed  for 
D,  and  called  F,  for  which  the  purchase- 
money  was  paid  to  the  treasurer  in 
November,  1797,  and  a  patent  thereon 
issued  to  G,  in  January,  1800.  G,  in 
August,  1800,  conveyed  the  same  land 
to  E.  Held,  that  the  leasehold  interest 
subsisted  and  remained  unextinguished, 
and  was  not  merged  in  the  freehold  by 
the  patent  to  G.  Bradford  v.  M'Comas, 
3  Harr.  &  J.  (Md.)  444. 

1,  A  was  lessee  of  premises  for  a 
term  of  twenty-one  years,  which  would 
expire  at  Michaelmas,  i8og.  In  Decem- 
ber, 1799,  A  took  a  further  lease  of  the 
same  premises  for  sixty  years,  to  com- 
mence from  Michaelmas,  1809;  the 
lessor  died  in  December,  1800,  and  de- 
vised the  premises  to  A,  the  lessee,  for 
his  life.  By  lease  and  release,  A,  in 
1806,  convej'ed  his  life  estate  to  B. 
Helj,  that  A's  interest  in  the  lease  of 
1799,  which  was  to  commence  in  1809, 
was  not  merged  in  his  estate  for  life. 
Rawlings  v.  Walker,  5  B.  &  C.  (Eng.) 
lit;  7  D.  &  R.  487. 

2.  Colvin  V.  Schell,  i  Grant  (Pa.) 
Cas.  226. 

Where,  in  a  contract  for  the  sale  of 
land,  there  is  a  covenant  to  indemnify  the 
vendee  against  all  costs,  charges,  dam- 
ages, etc.,  and  the  vendee  retains  posses- 
sion of  this  contract,  and  no  such  cove- 
nant is  contained  in  the  deed  of  convey- 
ance, it  is  not  extinguished  or  merged 
by  the  deed.  Cox  f.  Henr^',  32  Pa.  St. 
18. 

By  a  possessory  action  to  determine 
the  title  to  certain  realty,  it  appeared 


that  plaintiff,  who  formerly  held  the 
tract  in  question  under  a  title  bond,  had 
accepted  in  its  stead  a  deed  which  did 
not  include  the  land  in  dispute.  Held, 
that  the  title  bond  was  merged  in  the 
deed,  and  plaintiff  had  no  title  to  prop- 
erty not  included  in  the  deed,  not  hav- 
ing been  in  the  actual  adverse  posses- 
sion for  the  statutory  period.  Craig  v. 
Walker  (Ky.),  7  S.  W.  540. 

3.  Bennett  v.  Abrams,  41  Barb.  (N. 
Y.)  619. 

If  one  of  the  parties  to  an  exchange 
of  lands  agree  to  satisfy  and  discharge 
a  mortgage  on  his  land  in  addition  to 
the  execution  and  delivery  of  the  deed, 
these  are  separate  and  distinct  acts,  and 
the  performance  of  one  will  neither  ex- 
tinguish nor  discharge  his  obligations 
as  to  the  other.  Bennett  v.  Abrams,  41 
Barb.  (N.  Y.)  619. 

4.  Right  of  Way. — Atwater  ■?■.  Bod- 
fish,  II  Gray  (Mass.)  150. 

This  is  true  even  though  the  right  of 
wa}'  has  existed  more  than  twenty 
years.  Atwater  v.  Bodfish,  11  Gray 
(Mass.)  150. 

5.  A  private  way  Au\y  established, 
under  Massachusetts  Stat.  1786,  ch. 67, 
1,  for  the  use  of  one  or  more  indi- 
viduals of  a  town,  or  proprieters  therein, 
is  not  discontinued  by  the  unity  in  one 
person  of  title  to  and  possession  of  all 
the  land  through  which  the  same  is  lo- 
cated. Flagg  V.  Flagg,   16  Gray  (Mass.) 

6.  Cook  V.  Brightly,  46  Pa'.  St.  439. 
There   can  be  no  merger  at  law  of 

the  ground  rent  because  of  the  inter- 
vening legal  mortgage;  nor  in  equity 
because  it  would  be  against  the  inter- 
est and  presumed  interest  of  the  par- 
ties.    Cook  V.  Brightly,  46  Pa.  St.  439. 
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unites  with  the  ownership  of  the  fee,  merges  and  disappears  in  it,^ 
and  a  judgment  affecting  a  particular  piece  of  property,  where  the 
judgment  and  fee  vest  in  the  same  person,  merges,  as  to  third 
persons  in  the  fee,^  and  an  encumbrance  upon  or  an  outstanding 
title  to  the  common  property,  purchased  by  a  common  owner, 
will,  at  the  election  of  his  fellows,  be  considered  as  merged  in  the 
common  title.* 

(/)  Union  of  Legal  and  Equitable  Estates. — The  well 
settled  rule  is,  that  when  the  equitable  and  legal  estates  in  the  same 
land  unite  in  the  same  person,  the  equitable  estate  merges  in  the 
legal,*  but  the  legal  title  will  not  merge  in  the  equitable  one.^ 
There  can  be  no  merger,  however,  unless  the  legal  estate  is  equal  to, 
or  more  extensive  and  comprehensive  than  the  equitable  one  ;  an 
equitable  fee  will  not  merge  in  a  partial  or  particular  legal  estate,® 
and  there  will  be  no  merger  contrary  to  the  intention  of  the  par- 
ties, if  the  continuance  of  both  estates  is  consistent  with  the 
rights  of  others,'  nor  will  there  be  a  merger  where  it  is  to  the 
interest  of  the  parties  to  keep  the  estates  separate,*  nor  where  a 


1.  Certain  rents  were  pledged  as  se- 
curity for  the  liability  of  a  surety  upon 
a  bond.  Subsequently,  the  land  from 
■which  the  rents  arose  was  conveyed  to 
the  surety  in  fee  simple.  Held,  that 
the  pledge  of  the  rents  was  merged  in 
the  conveyance,  and  could  not  be  re- 
ceived for  the  benefit  of  other  creditors 
of  the  grantor.  Rankin  v.  Wilsey,  17 
Iowa  463. 

A  son  accepted  his  father's  real  es- 
tate, and  gave  a  recognizance  in  favor 
of  the  widow  and  heirs,  the  amount  of 
which,  as  subsequently  reduced,  re- 
mained upon  the  land  by  specific  men- 
tion and  condition  through  successive 
sales— first  by  order  of  the  orphans 
court  for  payment  of  debts  on  the 
death  of  the  acceptor;  then  at  private 
sale  by  the  purchasee  to  another,  in 
partition  of  whose  estate  it  was  again 
accepted,  and  the  amount  of  the  re- 
duced recognizance  to  all  of  the  heirs 
as  originally  given,  taken  into  account 
in  the  valuation  and  acceptance.  Held, 
that  the  interest  of  the  recognizor  did 
not  merge  or  become  extinguished  by 
operation  of  law,  but,  on  the  death  of 
the  widow,  was  recoverable  from  the 
holder  of  the  land  b)'  the  parties  en- 
titled thereto.  Dech  v.  Gluck,  47  Pa. 
St.  403. 

2.  Strout  V.  Natoma,  Water  &  Min. 
Co.,  9  Cal.  73. 

3.  Duff  V.  Wilson,  72  Pa.  St.  442; 
Calkins  v.  Steinbach,  66  Cal.  117; 
Knolls  V.  Barnhart,  71  N.  Y.  474;  Gos- 
som  V.  Donaldson,  18  B.  Mon.  (Ky.) 


230;    Montague    -u.    Selb,    106   111.   49; 
Clement  v.  Gates,  49  Ark.  242. 

This  is  the  case  even  though  the  pur- 
chase may  have  been  made, in  the  name 
of  another.  Duff  tj.  Wilson,  72  Pa.  St. 
442. 

4.  Whyte  v.  Arthur,  17  N.  J.  Eq. 
521;  Doton  V.  Russell,  17  Conn.  146; 
Fassett  xk  Mulock,  5  Colo.  466;  Lewis 
V.  Starke,  18  Miss.  (10  Smed.  &  M.) 
120. 

A  man  cannot  be  trustee  for  himself, 
nor  hold  a  fee  which  embraces  the 
whole  estate  and  at  the  same  time  hold 
the  several  parts  separated  from  the 
whole.      Perry  on  Trusts  (2nd   ed.),  § 

347- 

5.  A  legal  term  of  years  does  not 
merge  in  an  equitable  title  to  the  rever- 
sion. Little  V.  Ott,  3  Cranch  (U.  S.) 
416. 

6.  Wills  f.  Cooper,  25  N.J.  L.  137; 
Hunt  V.  Hunt,  14  Pick.  (Mass.)  374; 
James  v.  Morey,  2  Cow.  (N.  Y.)  246. 
And  see   Perry  on  Trusts   (2nd  ed.),  ^ 

347- 

7.  Lewis  V.  Starke,  18  Miss.  (10 
Smed.  &  M.)  120.  And  see  Perry 
on  Trusts  (2nd  ed.),  §  347;  Pom.  Eq. 
(3rd  ed.),  §§  791,  792. 

8.  Lockwood  v.  Sturdevant,  6  Conn. 
373.  And  see  Bassett  v.  Mason,  18 
Conn.  131. 

The  security  afforded  by  a  mortgage 
title,  guarded  by  covenants,  is  a  suffi- 
cient reason  for  keeping  it  distinct  from 
a  superior  legal  title.  Lockwood  v. 
Sturdevant,  6  Conn.  373. 
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trustee  obtains  the  equitable  interest  by  a  breach  of  his  duty  or 
by  fraud/  nor  in  any  case,  where,  under  the  circumstances,  the 
purposes  of  justice  require  that  the  lesser  estate  shall  be  kept 
alive.* 

In  some  cases,  however,  a  union  of  the  legal  and  the  equitable 
estates  will  be  presumed.  When  the  purposes  of  a  trust  have  been 
accomplished  and  the  cestui  que  trust  becomes  absolutely  entitled 
to  the  whole  beneficial  interest  in  the  trust  estate,  and  he  has  act- 
ually enjoyed  it  for  a  great  length  of  time,  the  court  will  presume, 
in  support  of  a  just  title,  that  the  trustee  had  performed  his  legal 
duty  of  conveying  the  legal  title  to  the  cestui  que  trust  and  that  the 
beneficial  estate  has  merged  in  the  legal  one.^ 

I.  Union  of.  Mortgage  and  Life  Estates. — Where  a  mortgage 
and  a  life  estate,  or  other  particular  interest  in  lands  meet  in  the 
same  person,  the  mortgage  does  not  merge,  and  can  be  enforced 
by  the  tenant  against  the  inheritance.''  The  lien  is  not  dis- 
charged unless  the  tenant  intentionally  releases  it ;  and  his  inten- 
tion to  keep  it  alive  will  be  presumed  even  though  he  has  taken 
no  assignment.^     He  in  fact  becomes  an  equitable  assignee.® 


The  union  in  the  same  person  of  the 
legal  and  equitable  estate  in  lands  un- 
der mortgage  is  not  such  u  merger  as  to 
prevent  such  person  from  maintaining 
ejectment  on  the  mortgage  against  the 
mortgagor.     Den   t'.  Vanness,  lo  N.  J. 

L.  102. 

1.  I  Spence  Eq.  Jur.  572. 

2.  Edgerton  v.  Young,  43  111.  464; 
Lyon  V.  Mcllvaine,  24  Iowa  g;  Earle 
V.  Washburne,  7  Allen  (Mass.)  95; 
Hinchman  v.  Emans,  i  N.  J.  Eq.  100; 
Starr  v.  Ellis,  6  Johns.  (N  Y.)  Ch.  393; 
Wallace  v.  Blair,  i  Grant  (Pa.)  Cas.  75. 

The  rule  that,  when  the  equitable  and 
legal  estates  unite  in  the  same  person, 
the  equitable  is  merged  in  the  legal  es- 
tates is  not  inflexible.  Courts  of  equity 
are  accustomed  to  treat  the  estates  as 
merged  or  separate,  as  substantial  jus- 
tice may  require.  Fassett  v.  Mulock,  5 
Colo.  466. 

3.  Perry  on  Trusts   (2nd  ed.),  §§  349, 

3.5-  3.S3- 

Where  the  active  duties  of  the  trus- 
tee have  ceased,  the  Statute  of  Uses 
generally  executes  the  legal  title  of  the 
trustee  to  the  cestui  que  trusty  and  he 
obtains  the  legal  as  well  as  the  benefi- 
cial estate.  But  there  are  cases  where 
the  active  duties  of  the  trustee  having 
ceased  the  legal  title  does  not  pass 
without  a  conveyance.  In  such  cases 
it  is  clearly  the  duty  of  the  trustee  to 
convey  the  legal  title  to  the  cestui  que 
trust,  or  to  such  person  as  he  shall  ap- 
point.     Therefore,     if    the    beneficial 


owner  has  been  a  long  time  in  posseS' 
sion,  dealing  with  the  estate  in  every 
respect  as  his  own,  it  will  be  presumed 
that  the  trustee  performed  his  duty  and 
conveyed  the  legal  estate  to  the  proper 
person.     Perry  on  Trusts   ymA  ed.),  § 

357- 

4.  Pom.  Eq.  (3rd  ed.),  ^§  795,  799. 
This  rule  also  extends  to  tenants  in 

common,  tenants  for  years  and  lessees. 
Titsworth  v.  Stout,  49  111.  78;  Barker  v. 
Flood,  103  Mass.  474;  Clark  v.  Clark, 
56N.  H.  105. 

5.  Pom.  Eq.  (3rd  ed.),  §  799. 

6.  Pom.  Eq.  (3rd  ed.),  ^  799. 

The  rule  is  most  frequently  applied 
in  this  country  to  widows  entitled  to 
dower  in  premises  subject  to  mortgage. 
If  they  pay  off  the  mortgage  in  order 
to  protect  their  dower,  they  become 
equitable  assignees,  and  may  preserve 
and  enforce  the  lien  against  the  in- 
heritance for  reimbursement  over  '  and 
above  the  proportion  of  the  debt  which 
they  are  bound  to  contribute.  Pom. 
Eq.  (3rd.  ed.),  §  799.  And  see  Spencer 
V.  Waterman.  36  Conn.  342;  Carll  v, 
Butman,  7  Me.  102;  Lamson  v.  Drake, 
105  Mass.  567;  Newhall  v.  Savings 
Bank,  loi  Mass.  429;  McCabe  v.  Bel- 
lows, 7  Gray  (Mass.)  148;  Houghton  v. 
Hapgood,  13  Pick.  (Mass.)  154;  Mc- 
Cabe V.  Swap,  14  Allen  (Mass.)  i88; 
Bell  V.  Mayor  etc.  of  N.  Y.,  10  Paige 
(N.  Y.)  49;  Swaine  v.  Perine,  5  Johns. 
(N.  Y.)  Ch.  4S2;  Foster  v.  Hilliard,  I 
Story  (U.  S  )  77. 
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2.  Union  of  Mortgage  Estates  with  tlie  Fee.— T\\.q.  strict  rule  of 
law  is,  that  where  the  ownership  of  the  mortgage  debt  and  the 
title  to  the  land  become  vested  in  the  same  person,  the  mortgage 
is  thereby  merged  and  extinguished,^  and  on  the  same  principle 


1.  Jackson  t;.  Tift,  15  Ga.  557;  Decker 
v.  Hall,  I  Edm.  (N.  Y.)  Sel.  Cas.  279; 
Cooper  V.  Whitney,  3  Hill  (N.  Y.)  95; 
Lynch  v.  Pfeiffer,  no  N.  Y.  33;  Besser 
V.  Hawthorne,  3  Oreg.  129;  Taylor  v. 
Stockdale,  3  McCord  (S.  Car.)  302. 

Where  the  equity  of  redemption  is 
purchased  by  a  mortgagee  after  the 
death  of  the  mortgagor,  the  two  estates 
are  merged,  and  the  widow  may  hold 
her  dower  and  homestead  discharged 
from  the  mortgage  by  pacing  contribu- 
tion only.  Norris  v.  Morrison,  45  N. 
H.  490. 

If  plaintiflF,  pending  his  suit  to  re- 
deem becomes  the  holder  of  the  mort- 
gage as  well  as  of  the  equity  of 
redemption,  he  cannot  maintain  his 
suit.     Tyler  v.  Brigham,  143  Mass.  410. 

A  mortgaged  land  to  B,  and  then 
conve^'ed  the  same  land  to  C.  A  af- 
terwards conveyed  the  land  to  B,  and 
entered  satisfaction  of  mortgage.  Held., 
that  the  legal  title  vested  absolutely  in 
C.     White  V.  Todd,  lo  Mo.  189. 

A  conveyed  land  to  B,  subject  to  a 
mortgage,  which  B  assumed  and  agreed 
to  pay.  B  conveyed  the  land  to  the 
mortgagee  subject  to  the  mortgage. 
Held,  that  the  mortgage  was  thereby 
merged,  and  that  the  mortgagee  could 
not  bring  suit  upon  the  mortgage  note, 
although  its  amount  was  greater  than 
the  value  of  the  land  when  last  con- 
veyed. Dickason  v.  Williams,  129 
Mass.  182;  7  Am.  Rep.  316. 

Deed  Absolute  witli  Defeasance. — 
Where  a  party  made  a  mortgage  of 
land  by  a  deed  absolute  on  its  face,  and 
the  mortgagee  gave  a  bond  obligat- 
ing himselfto  convey  back  the  premises 
on  the  payment  of  the  debt,  free  from 
all  incumbrance,  by  deed  with  full  cove- 
nants of  warranty,  and  afterwards  ac- 
quired a  tax  title  to  the  premises,  the 
court,  on  bill  to  redeem,  allowed  the 
mortgagee  the  sum  advanced  for  the 
tax  title,  which  the  mortgagee  assigned 
for  error.  Held,  that  under  the  terms  of 
his  bond  there  was  no  error.  Clark  v. 
Laughlin,  62  111.  27S. 

A  junior  mortgage  was  assigned  by 
a  deed  absolute  on  its  face,  though  in 
fact  as  a  security  for  the  payment  of 
money,  to  one  who  afterwards  pur- 
cha.sed  the  equity  of  redemption   from 
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the  mortgagor,  and  also  purchased  the 
land  at  a  sale  under  a  senior  mortgage, 
and  then  sold  to  a  third  party,  without 
notice  of  a  private  agreement  between 
the  assignor  and  assignee  of  the  junior 
mortgage.  Held,  that  such  purchaser 
took  the  absolute  title  discharged  of  any 
claim  under  either  of  the  mortgages. 
Baldwin  v.  Sager,  70  111.  503. 

A,  for  a  valuable  consideration,  con- 
veyed certain  real  estate  to  B,  by  a 
deed  which  was  absolute  on  its  face, 
but  which  was  intended  as  a  mortgage, 
and  B  executed  a  defeasance  in  return, 
whereby  he  bound  himself  to  reconvey 
the  premises  on  the  payment  of  the 
mortgage  debt.  Afterwards  B,  in  good 
faith,  purchased  the  equity  of  redemp- 
tion, and  the  defeasance  was  surren- 
dered to  him.  Held,  that  a  court  of 
equity  would  not  decree  a  reconveyance 
of  the  real  estate.  Green  v.  Butler,  26 
Cal.  595. 

Mortgage  to  Secure  Notes. — Land 
mortgaged  to  secure  the  payment  of 
two  notes  at  different  times  was  sold 
under  a  decree  to  satisfy  the  first  note, 
and  purchased  by  the  assignee  of  the 
mortgagee,  expressly  subject  to  the  en- 
cumbrance of  the  second  note.  Held, 
that  the  mortgage  estate  merged  in  the 
fee,  and  that  he  could  not  collect  the 
second  note  against  the  mortgagor. 
Weiner  v.  Heintz,  17  111.  259. 

Where  a  mortgage  is  given  upon  land 
to  secure  the  paj'ment  of  several  notes 
maturing  at  different  times,  and  a  fore- 
closure and  a  sale  is  had  for  a  part  of 
the  notes,  leaving  one  note  unpaid,  and 
the  holder  of  the  unpaid  note  becomes 
the  purchaser  of  the  mortgaged  prem- 
ises and  receives  a  master's  deed,  the 
legal  and  equitable  title  to  the  premises 
will  be  merged,  and  it  will  operate  as  a 
satisfaction  of  the  mortgage  and  the  re- 
maining indebtedness,  for  the  reason 
that  the  purchaser  in  such  a  case  is  pre- 
sumed to  have  bought  the  land  at  its 
value  less  the  unpaid  note.  Robins  v. 
Swain,  68  111.  197. 

Voidable  Sales. — Sales  of  property 
made  in  violation  of  Louisiana  acts 
1878,  No,  3,  are  not  of  absolute,  but  only 
of  relative  nullity;  and  when  the  holder 
of  a  concurrent  mortgage  buys  the 
mortgaged  property  at  a  private  sale, 
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a  decree  of  foreclosure  and  sale  will  merge  in  the  absolute  title.* 
Equity,  however,  will  relieve  against  the  consequences  of  a 
merger  of  the  mortgage  in  the  fee  where  justice  requires  it,^  and 
both  estates  may  be  allowed  to  stand  though  united  in  the  same 
person.^ 

The  doctrine  of  merger  as  applied  to  mortgages  is  founded  up- 
on equitable  principles,  and  is  only  applied  where  equity  requires 
that  it  should  be.*  Whether  or  not  a  merger  takes  place  depends 
upon  the  relation  subsisting  between  the  parties  and  their  rela- 
tive duties.  If  the  consideration  for  the  transaction  is  supplied 
by  one  whose  duty  it  is  to  pay  and  discharge  the  lien  and  relieve 
the  premises,  the  mortgage  will  merge,  especially  if  others  have 
an  interest  in  the  performance  of  this  duty,  even  though  the 
transaction  purports  to  be  an  assignment  and  not  a  release.^ 
Thus,  if  a  mortgagor,  who  is  the  principal  debtor  and  liable  per- 
sonally for  the  claim,  pay  off  the  mortgage  debt,  he  cannot  in  any 
manner,  or  by  any  form  of  conveyance,  keep   it  alive,  such  pay- 


pending  proceedings,  for  the  seizure  and 
sale  of  such  property  by  the  other  con- 
current mortgage  creditors,  the  qualities 
of  creditor  and  owner  become  united  in 
the  purchaser,  and  his  mortgage  is  ex- 
tinguished by  confusion.  Copes  v. 
Guillebeau,  34  La.  An.  1032. 

1.  A  junior  mortgagee,  who  had  ob- 
tained a  decree  for  foreclosure,  and  also 
personal  judgment,  received  a  sheriif's 
deed  of  sale  under  a  senior  mortgage  and 
conveyed  by  warranty.  Held,  that 
his  decree  was  merged  in  the  superior 
title  of  the  sheriff's  deed.  Thomas  v. 
Simmons,  103  Ind.  i;38. 

2.  Slocum  7'.  Catiin,  22  Vt.  137. 

3.  Simonton  v.  Gray,  34  Me.  50. 
The   assignee    of  a    mortgage    may 

keep  it  alive  as  a  part  of  his  title  after 
acquiring  the  equity  of  redemption. 
New  Jersej'  Ins.  Co.  v.  Meeker,  40  N. 
J.  L.  iS. 

Where  a  wife  takes  by  descent  the 
land  which  she  had  previously  joined 
with  her  husband  in  mortgaging,  and 
becomes  the  assignee  of  some  of  the 
notes  first  maturing,  she  may  foreclose, 
and  be  preferred  to  those  holding  notes 
maturing  later;  but  by  payment  of  one 
only  of  the  mortgage  instalments  she 
would  not  become  subrogated  to  the 
mortgage  security  as  against  the  mort- 
gage creditor  or  his  assignee.  Carith- 
ers  V.  Stuart,  87  Ind.  424. 

Where  the  estates  of  mortgagee  and 
mortgagor  are  united  in  the  former,  he 
has  an  election  in  equity,  to  keep  the 
mortgagee  title  on  foot.  Stillman  v. 
Gammage,  55  Tex.  365. 


4.  Thomas  on  Mort.  (2nd  ed.) 
129. 

It  has  long  been  the  practice,  in  courts 
of  equity,  to  hold  the  legal  and  equitable 
titles  distinct,  although  both  have  be- 
come vested  in  the  same  person,  when 
it  can  be  clearly  gathered  from  all  the 
proceedings  that  such  was  the  intention 
of  the  holder  when  he  acquired  the 
legal  title.  And  whenever  the  nature 
of  the  case  shows  that  such  severance 
of  the  legal  and  equitable  title  is  evi- 
dently to  the  interest  of  the  holder, 
such  intention  will  be  presumed.  Bes- 
ser  -v.  Hawthorne,  3  Oreg.  129. 

5.  Thomas  on  Mort.  (2nd  ed.)  130. 
Where   an    equity  of   redemption  is 

sold  on  execution,  the  purchaser  takes 
the  land  charged  with  the  payment  of 
all  prior  encumbrances;  and  where  he 
obtains  title  to  the  land,  and  subse- 
quently pays  off  pre-existing  encum- 
brances of  which  he  had  notice,  he 
cannot  ke^p  them  alive  by  taking  an 
assignment  thereof  to  himself.  Bunch 
V.  Grave,  iii  Ind.  351. 

If  the  purchaser  of  an  equity  of  re- 
demption is  in  possession,  and  takes  an 
assignment  of  the  mortgage,  his  equi- 
table title  is  merged  in  the  legal. 
Cooper   V.  Whitney,   3   Hill   (N.   Y.) 

95- 

Where,  after  having  made  two  mort- 
gages, the  owner  of  the  land  transferred 
it  to  the  plaintiff,  who  bought  and  had 
assigned  to  him  the  senior  mortgage; 
held,  that  this  mortgage  was  merged 
in  the  plaintiff's  title  as  vendee.  By- 
ington  V.  Fountain,  61  Iowa  512. 
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ment  necessarily  amounting  to  a  discharge  }  and  the  same  rule 
applies  to  a  grantee  of  the  mortgaged  premises  who  has  assumed 
and  agreed  to  pay  the  mortgage,  as  a  part  of  the  consideration* 
Where,  however,  no  such  obligation  exists,  the  encumbrance  is 
in  equity  considered  as  subsisting  or  extinguished  according  to 
the  intention  of  the  owner ;  this  intention  being  the  controlling 
consideration  where  it  has  been  made  known  or  can  be  inferred 
from  the  acts  or  conduct  of  the  parties,^  and  there  will  be  no 


1.  Swift  V.  Kraemer,  13  Cal.  526; 
Com.  V.  Chesapeake  etc.  Canal 
Co.,  32  Md.  501;  Wadsworth  t;.  Will- 
iams, 100  Mass.  126;  Brown  v.  Lap- 
ham,  3  Cush.  (Mass.)  551;  Kilborn  v. 
Robbins,  8  Allen  (Mass.)  466;  Bemis  v. 
Call,  10  Allen  (Mass.)  512;  Crafts  v. 
Crafts,  13  Gray  (Mass.)  360;  Eaton  v. 
Simonds,  14  Pick.  (Mass.)  98;  Cherry 
V.  Monro,  2  Barb.  (N.  Y.)  Ch.  618. 

This  rule  does  not  necessarily  apply 
to  a  mortgagor  who  has  conveyed  the 
land  to  a  grantee  who  has  assumed  and 
agreed  to  paj'  the  mortgage  as  a  part  of 
the  consideration,  as  the  grantee  there- 
by becomes  the  principal  debtor,  and 
if  the  mortgagor  then  pays  the  mort- 
gage he  may  preserve  the  lien  for  his 
reimbursment.  Funk  v.  McReynolds, 
33  111.481;  Kinnear  v.  Lowell,  34  Me. 
299;  Baker  v.  Terrell,  S  Minn.  191;; 
Fletcher  v.  Chase,  16  N.  H.  38;  Still- 
man  V.  Stillman,  21  N.  J.  Eq.  126; 
Jumel  w.Jumel,  7  Paige  (N.  Y.)  Ch.  591. 

2.  Lilly  V.  Palmer,  51  111.  331;  Mick- 
les  V.  Townsend,  18  N.  Y.  571;;  Fitch  v. 
Cotheal,  2  Sandf.  (N.  Y.)  Ch.  29;  Frey 
V.  Vanderhoof,  15  Wis.  397. 

Merely  taking  a  conveyance  subject 
to  a  mortgage,  withou',  expressly  agree- 
ing to  pay  it,  will  not  bring  the  grantee 
within  the  operation  of  this  rule. 
Fowler  V.  Fay,  62  111.  375;  Hull  -?'. 
Alexander,  26  Iowa  569;  Campbell  v. 
Knight,  24  Me.  332;  Weed  Co.  v.  Em- 
erson, 115  Mass.  554;  Pike  v.  Goodnow, 
12  Allen  (Mass.)"472;  Belmont  xk  Co- 
man,  22  N.  Y.  438;  Trotter  v.  Hughes, 
12  N.  Y.  74. 

3.  Goodwin  v.  Keney,  47  Conn.  486; 
Campbell  v.  Carter,  14  111.  285;'Jarvis 
V.  Frink,  14  111.  395;  James  v.  Morey,  2 
Cow.  (N.  Y.)  246;  Gardner  v.  Astor,  3 
Johns.  (N.  Y.)  Ch.  53;  Boardman  v. 
Larabee,  51  Conn.  39;  Stantons  v. 
Thompson,  49  N.  H.  272;  Champnej' 
V.  Coope,  32  N.  Y.  543;  Bascom  v. 
Smith,  34  N.  Y.  320;  Rumpp  v.  Ger- 
kens,  59  Cal.  496;  Mechanics'  Bank  v. 
Edwards,  i  Barb.  (N.  Y.)  271;  Rich- 
ards V.  Ayers,  i  Watts  &  S.  (Pa.)  485; 
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Moore  v.  Harrisburg  Bank,  8  Watts 
(Pa.),  138;  Wickersham  v.  Reeves,  i 
Iowa  412;  Mallory  w. .  Hitchcock,  29 
Conn.  127;  Knowles  v.  Lawton,  18  Ga. 
476;  Tower  v.  Divine,  37  Mich.  443; 
Freeman  v.  Paul,  3  Me.  260;  Smith  v. 
Swan,  69  Iowa  412;  Carpenter  v.  Glea- 
son,  58  Vt.  244. 

Aconveyar^e  by  mortgagor  to  mort- 
gagee constitutes  a  merger  only  when 
such  is  the  intention  of  the  parties. 
Pike  V.  Gleason,  60  Iowa  150. 

Where  the  equity  of  redemption  is 
convej'ed  by  quit  claim  deed  to  a  per- 
son previously  holding  a  mortgage  on 
the  same  estate,  the  greater  estate  will 
not  be  merged  in  the  less,  contrary  to  a 
declaration  in  the  deed;  such  deed 
should  not  operate  as  a  merger  of  title, 
except  at  the  election  of  the  grantee, 
without  evidence  tending  to  show  such 
election  on  his  part.  Spencer  v. 
Ayrault,  10  N.  Y,  202. 

A  conveyance  made  by  a  mortgagor 
to  a  mortgagee  in  satisfaction  of  the 
debt  was  set  aside  on  the  ground  of 
fraud.  Held,  that  the  mortgage  was 
not  thereby  lost,  there  having  been  evi- 
dence that  it  was  not  the  intention  of 
the  parties  to  merge  the  legal  and 
equitable  interest.  Lebanon  Bank  v. 
Essex,  34  Ind.  144. 

Two  partners  bought  with  the  part- 
nership funds  one-half  a  senior  mort- 
gage interest,  and  the  entire  legal  estate 
in  the  land,  taking  the  former  in  the 
name  of  one  partner,  and  the  latter  in 
the  name  of  the  other.  Held,  that  the 
transaction  not  being  injurious  to  the 
junior  mortgagee,  and  showing  an  in- 
tent to  keep  both  estates  separate,  there 
was  no  merger.  Scott  v.  Webster,  44 
Wis.  185. 

The  assignee  of  a  senior  mortgage 
received  from  the  mortgagor  a  convey- 
ance of  the  mortgaged  property  in  con- 
sideration of  the  sum  due  on  the  mort- 
gage and  an  additional  sura  paid. 
Held,  that  such  conveyance  did  not,  in 
equity,  operate  to  merge  or  extinguish 
the  mortgage,  as  between  such  assignee 
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merger  if  the  intent  to  effect  one  does  not  appear  and  cannot  be 
inferred,^  or  if  the  equitable  rights  of  innocent  third  parties  do 
not  require  it.* 


and  a  junior  encumbrancer;  it  not  ap- 
pearing to  have  been  the  intention  of 
the  assignee  that  a  merger  should  take 
place.     Bell  v.  Tenny,  29  Ohio  St.  240. 

A  deed  by  a  mortgagor  to  a  mort- 
gagee, intended  as  additional  security 
only,  and  not  as  a  satisfaction  of  the 
mortgage,  will  not  merge  the  mortgage 
in  the  greater  estate,  so  as  to  give  pri- 
ority to  another  mortgage  which  is  a 
second  lien.  Huebsch  v.  Scheel,  81  111. 
281. 

Where  by  a  release  of  the  right  of  re- 
deihptlon,  the  two  estates  are  united  in 
the  mortgagee,  the  mortgage  will  be 
upheld  as  a  subsisting  source  of  title, 
whenever  it  is  required  by  the  justice 
of  the  case,  or  the  intention  of  the 
parties.  Stantons  v.  Thompson,  49  N. 
H.  272. 

Acquisition  hy  Lien  Holder. — Where 
the  holder  of  a  lien  acquires  the  legal 
title  to  the  property  with  the  intention 
that  the  lien  should  not  be  merged,  that 
intention  will  prevail  as  against  junior 
encum.brances.  Delaware  R.  Construc- 
tion Co.  V.  Davenport  etc.  R.  Co.,  46 
Iowa  406.  But  where  grantees  of  the 
fee  are  the  holders  of  a  mortgage  on 
the  land  and  have  no  interest  in  pre- 
serving the  lien  of  the  mortgage,  and 
there  is  no  intention  to  keep  it  on  foot, 
the  mortgagee  is  merged  in  the  superior 
legal  title.  Lynch  v.  Pfeiffer,  no  N.  Car. 
33. 

1.  Thomas  Mort.  (2nd  ed.)  130. 

A  purchase  by  a  mortgagee  at  a  sale 
under  a  junior  mortgage  does  not  merge 
the  mortgage,  in  the  absence  of  the  pur- 
chaser's intention  so  to  do.  Hospes  v. 
Almstedt,  S3  Mo.  473. 

Where  a  mortgagor,  the  mortgage 
being  overdue,  conveys  the  land  to  tfie 
mortgagee,  and  there  is  nothing  in  the 
circumstances  to  justify  the  inference 
that  a  merger  was  intended,  there  is  no 
merger.  Decatur  v.  Walker,  137  Mass. 
141. 

Where  the  holder  of  a  mortgage 
takes  a  conveyance  from  the  mortgagor, 
and  retains  tfie  note  arid  mortgage,  the 
mortgage  will  not  be  considered  to  have 
been  merged  or  extinguished,  unless 
there  be  proof  of  such  intent.  Dunphy 
V.  Riddle,  86  111.  22. 

Distinction  In  South  Carolina. — A  pur- 
chase of  the  mortgage  premises  by  the 
mortgagee,     otherwise      than      under 
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process  of  foreclosure,  operates,  in  the 
absence  of  satisfactory  proof  that  the 
parties  to  the  transfer  intended  and 
covenanted  at  the  time  it  was  made  to 
keep  the  mortgage  open,  to  extinguish 
it  by  the  doctrine  of  merger,  and  to  let 
in  a  subsequent  judgment  duly  entered 
of  record;  and  where,  at  the  time  of 
the  transfer,  the  mortgagor  extended  an 
absolute  and  unconditional  conveyance, 
which  was  duly  recorded,  and  the  mort- 
gagee delivered  the  note  and  the  mort- 
gage to  the  mortgagor,  the  latter  "guar- 
anteeing and  representing  that  no  other 
lien  existed  against  the  land  except  the 
mortgage  ("setting  it  out),"  this  is  not 
such  a  covenant,  nor  is  any  proof  of 
such  intention.  Bleckley  v.  Branj'an, 
26  S.  Car.  424. 

2.  Where  a  mortgagor  sells  part  of 
the  premises,  the  residue  is  in  equity 
the  primary  fund  out  of  which  to  dis- 
charge the  debt.  If  the  mortgagee, 
vi'ith  notice  of  the  purchaser's  rights, 
buj's  of  the  mortgagor  the  unsold  por- 
tion and  accepts  a  deed  therefor,  by 
which  the  equitable  estate  is  merged  in 
the  legal,  this  operates  as  a  discharge 
of  the  mortgage  debt  in  the  ratio  the 
value  that  the  purchased  portion  bears 
to  the  total  value  of  the  mortgaged 
estate,  and,  if  in  such  case,  it  was  in- 
tended to  keep  the  mortgage  alive 
against  intervening  claims,  equitj'  will 
treat  the  two  estates  as  coexisting  in  the 
mortgagee.     Meacham  v.  Steele,  93  111. 

135- 

Where  a  mortgagee  having  the  prior 
lien,  buys  the  premises,  and  agrees,  as 
part  of  the  consideration,  to  pay  a  mort- 
gage debt  which  is  second  to  his,  a 
court  of  equity  will  require  him  to  pay 
it,  or  will  order  sale  of  the  land  for  its 
paj-ment.  Huebsch  v.  Schell,  81  111. 
281. 

Where  D  leased  to  S  his  share  in 
land  which  they  owned  in  common,  and 
W  became  surety  for  S,  who  mortgaged 
to  him,  and  W  bought  an  outstanding 
mortgage  on  the  whole,  under  which 
he  sold  it  and  became  the  purchaser  in 
the  name  of  another,  who  tock  posses- 
sion under  habere.  Held  in  a  suit  by 
D  against  W  as  surety  of  C,  that  W 
could  not  set  up  the  sheriff's  sale  as  an 
eviction.     Duff  v.   Wilson.  72   Pa.  St. 

Under  lo-wa  Code,  §  3329,  providmg 
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This  intention  when  expressed  or  to  be  inferred  controls.'     But 
when  the  intention  is  not  apparent,  the  respective  interests  of  the 


that  when  the  vendor  of  real  estate  has 
given  a  bond  to  convey  the  same  on 
payment  of  the  purchase  monej-,  the 
purchaser  may,  in  default  of  payment, 
be  required  to  foreclose  his  interest, 
and  section  3330,  providing  that  in  such 
cases  the  vendee,  for  the  purposes  of 
foreclosure,  shall  be  treated  as  a  mort- 
gagor, a  transaction  in  which  a  mort- 
gagee takes  a  conveyance  of  the  legal 
title,  and  executes  a  bond  to  reconvey 
to  the  mortgagor  on  payment  of  the 
debt,  is  a  mortgage;  and  a  mortgage 
subsequent  to  the  previous  lien,  and 
prior  to  such  transaction,  does  not  ac- 
quire priority  in  the  absence  of  an  in- 
tent to  eifect  a  merger.  McElhaney  v. 
Shoemaker,  76  Iowa  416. 

1.  See  Duffy  v.  McGuiness,  13  R.  I. 
595;  Goodwin  v.  Kene}',  47  Conn.  486; 
Delaware  etc.  Canal  Co.  v.  Bunnell,  46 
Conn  9. 

If  the  cancellation  of  a  mortgage  was 
intentional,  it  must  stand,  although  a 
judgment  thus  becomes  a  prior  lien 
against  the  interest  of  the  parties  to  the 
cancellation.  Weidner  v.  Thompson, 
69  Iowa  36. 

An  assignment  of  a  decree  of  fore- 
closure to  the  grantee  of  the  equity  of 
redemption  will  not  operate  as  a  merger, 
if  the  intent  that  it  shall  not  be  ex- 
pressed therein.  Binsse  v.  Paige,  i 
Abb.  (N.  Y.)  App.  Dec.  138. 

A  debtor  mortgaged  his  land  to  se- 
cure the  debt  and  indemnify  the  secu- 
rity. Subsequently  a  creditor  obtained 
a  judgment  against  him.  Then  the 
surety  paid  the  debt  for  which  he  was 
liable  and  took  a  conveyance  of  the 
land,  the  conveyance  stipulating  that  it 
was  made  subject  to  the  mortgage 
which  was  to  remain  open  to  protect 
the  surety.  Held,  that  as  against  the 
judgment  creditor  aforesaid,  there  was 
no  merger.  Agnew  v.  Charlotte  etc. 
R.  Co.,  24  S.  Car.  18;  58  Am.  Rep.  237. 

When  Intention  Formed. — It  is  the  in- 
tention existing  at  the  time  of  the  pay- 
ment and  not  one  afterwards  formed, 
which  determines  as  to  whether  or  not 
there  shall  be  a  merger.  Champnev  v. 
Coops,  34  Barb.  (N.  Y.)  539;  Cole'  v. 
Edgerley,  48  Me.  108;  Hunt  v.  Hunt, 
H  Pick.  (Mass.)  374;  Atkin  v.  Mil- 
waukee etc.  R.  Co.,  37  Wis.  469;  Gale 
V.  Wilson,  30  Gratt.  (Va.)   166. 

Evidence  of  Intention. — The  assign- 
ment of  the  mortgage  to  the  owner  of 


the  premises  is  usually  sufficient  evi- 
dence of  an  intention  that  the  two 
estates  shall  not  merge.  Goodwin  v. 
Keney,  47  Conn.  4S6. 

The  holder  of  a  mortgage  having 
taken  from  the  mortgagor  a  deed  of 
the  property  in  which  it  was  expressly 
stated  that  it  was  convej'ed  subject  to  the 
mortgage,  afterwards  collected  a  part 
of  the  mortgage  debt,  and  subsequently 
assigned  the  note  and  mortgage  to  one 
who  had  become  his  surety,  to  indem- 
nify him  against  the  loss,  and  then  exe- 
cuted a  trust  deed  of  the  same  property, 
which  was  sold  under  such  trust  deed. 
Held,  that  there  was  no  merger  of  the 
mortgage,  the  intention  of  the  holder 
having  evidently  been  to  keep  it  alive; 
that  the  record  of  the  deed  to  the 
mortgagee  was  notice  to  all  persons 
subsequently  dealing  with  the  property, 
and  that  the  surety,  having  been  com- 
pelled to  pa}'  money  for  the  mortgagee, 
his  principal  could  in  equity  foreclose 
the  miortgage  to  that  extent  as  against 
the  foreclosure  under  the  trust  deed, 
.^tna  Life  Ins.  Co.  v.  Corn,  89  111.  170. 

Where  A,  who  was  mortgagor,  hav- 
ing a  right  to  redeem,  took  from  B,  who 
was  assignee  of  a  mortgagee  in  posses- 
sion, a  lease  from  month  to  month  of 
the  mortgaged  premises.  A,  agreeing 
to  pay  a  monthly  rent,  and  to  quit  and 
give  up  possession  of  said  premises 
upon  demand  at  the  end  of  any  month, 
held,  that  A  was  not  estopped  to  set 
up  his  right  to  redeem.  Ills  not  a  nec- 
essary inference  from  the  transaction, 
that  the  parties  intended  to  convert  B's 
claim  into  a  legal  title.  Atkinson  v. 
Morrissy,  3  Oreg.  332. 

A  gave  a  mortgage  of  real  estate  to 
B  and  C,  to  secure  them  against  lia- 
bility as  sureties  on  a  promissory  note 
of  even  date  given  by  C  to  a  bank  for 
money  lent.  Afterwards  A,  wljo  occu- 
pied the  mortgaged  premises,  executed 
a  quit  claim  deed  of  the  same  to  B  and 
C,  who  gave  a  bond  to  reconvey  them 
upon  certain  terms.  The  quit  claim 
deed  was  recorded,  but  the  bond  was 
not,  and  A  never  complied  %vith  its 
terms.  The  mortgage,  when  made,  was 
delivered  to  the  bank,  in  pursuance  of 
the  original  agreemtnt  between  the 
parties,  and  was  recorded;  the  loan 
was  then  made  to  A.  Sales,  with  war- 
ranty, of  portions  of  the  mortgaged 
premises  were   subsequently  made,  au- 
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parties  have  a  strong  bearing  on  the  question  of  intent.^  Equity- 
will  not  treat  a  mortgage  as  merged  as  long  as  it  is  to  the  interest 
of  the  owner  or  those  claiming  under  him,  that  it  shall  continue 
in  force.* 


thorized  by  the  bank,  payments  upon 
the  mortgage  being  made  in  all  cases, 
and  receipts  therefor  given  by  the  bank. 
One  halt'  of  the  amount  then  due  on 
the  note  was  afterwards  paid  to  the 
bank  by  the  administrator  of  C,  who 
survived  B,  upon  the  agreement  that  it 
was  to  be  "in  full  payment  of  all  claim 
on  said  note,  provided  the  balance  due 
on  the  note  be  paid  by  the  estate  of  B 
or  by  anyone  for  said  estate  or  for 
themselves."  Such  balance  was  not 
paid  to  the  bank.  A  creditor  of  the 
residuary  devises  of  B  filed  a  bill  in 
equity  to  have  the  mortgage  declared  of 
no  validity,  and  to  restrain  the  adminis- 
trator of  C  from  selling  the  mortgaged 
premises  to  satisfy  the  balance  claimed 
to  be  due  the  bank  upon  the  note.  It 
was  found  as  a  fact,  that  when  the  quit 
claim  deed  was  made  b}'  A  to  B  and  C, 
it  was  not  intended  by  the  parties  to 
operate  as  a  merger  of  the  mortgage 
title.  Held,  that  the  bill  could  not  be 
maintained.  Aldrich  v.  Blake,  134 
Mass.  582. 

Where  a  purchaser  at  foreclosure 
afterwards  purchased  and  had  assigned 
to  him  a  junior  mortgage  bj'  the  same 
mortgagor  on  the  same  premises,  which 
he  by  a  proper  instrument  made  junior 
to  a  prior  mortgage  by  himself,  held 
that  there  was  no  merger.  Spurgin  w. 
Adamson,  62  Iowa  661. 

Where  the  equity  of  redemption  of  a 
mortgage  is  conveyed  to  the  holder  of  a 
second  mortgage,  and  of  a  judgment, 
the  fact  that  the  consideration  expressed 
in  the  convej'ance  is  greater  than  the 
amount  due  on  the  mortgage,  and 
judgment,  is  not  evidence  of  a  merger, 
and  extinguishment  of  such  second 
mortgage  and  judgment,  where  neither 
of  them  has  been  cancelled  of  record 
and  the  interest  of  the  party  is  that 
they  should  be  kept  alive.  Hoppock  v. 
Ramsey,  28  N.  J.  Eq.  413. 

1.  Brown  v.  Lapham,  3  Cush. 
(Mass.)  551.  See  also  generally  Wat- 
son V.  Gardner,  119  111.  312;  Lowman 
V.  Lordman,  118  111.  583;  First  National 
Bank  v.  Essex,  84  Ind,  144;  Brooks  v. 
Rice,  56  Cal.  428;  Rumpp  v.  Gerkens, 
59  Cal.  496;  Stebbins  v.  Willard,  53 
Vt.  665;  Denzler  v.  O'Keefe,  34  N.J. 
Eq.  361;  Fassett  v.  Mulock,  5  Colo. 
466. 


Presumption. — The  law  presumes  an 
intention  in  accordance  with  the  real 
interest  of  the  party.  Temple  v.  Whit- 
tier  (111.),  7  N.  E.  Rep.  642;  Smith  -v. 
Swan,  69  Iowa  412;  Patterson  v.  Mills, 
69  Iowa  755;  Silliraan  r>.  Gammage,  51; 
Tex.  365;  Boardman  v.  Larrabee,  qi 
Conn.  39;  Dircks  v.  Logsden,  59  Md. 
173;  Hanlon  v.  Doherty,  109  Ind.  37; 
Goodwin  ?'.  Keney,  47  Conn.4S6;  Duffy 
V.  McGinness,  13  R.  I.  595;  Pike  v. 
Gleason,  60  Iowa  50;  Hospes  v.  Alm- 
stedt,  83  Mo.  473. 

In  the  absence  of  expressed  intention, 
where  the  owner  has  united  in  himself 
the  legal  and  equitable  estates,  the  law 
presumes  whatever  will  be  most  bene- 
ficial to  himself;  and  consequently  it 
there  are  prior  encumbrances  on  the 
premises,  which  he  is  under  no  obliga- 
tion to  nay,  and  it  be  to  his  interest  that 
such  encumbrances  shall  not  be  ex- 
tinguished, where  such  effect  would  be 
to  let  the  next  subsequent  encumbran- 
ces into  its  place  of  priority,  merger 
will  not  exist  upon  his  paying  off  such 
prior  encumbrance  for  it  is  more  to  his 
interest  to  preserve  this  mortgage  than 
to  extinguish  it.  Davis  v,  Barrett,  14 
Beav.  542;  Denzler  v.  O'Keefe,  34  N.  J. 
Eq.    361;    Bean    v.    Boothby,   57    Me. 

Evidence. — The  intention  may  be 
gathered,  not  onl}'  from  the  acts  and 
declarations  of  the  party,  but  from  a 
view  of  the  situation  as  affecting  his 
interests,  at  least  prior  to  the  presence 
of  some  right  in  a  third  person.  Until 
such  right  intervenes  the  intention  as 
to  merger  remains  subject  to  change, 
and  whatever  occurs  between  the 
parties  interested,  tending  to  show  in- 
tention, is,  when  the  question  of  merger 
is  in  issue,  admissible  as  part  of  the 
res  gestcE.  Smith  v.  Roberts,  91  N.  Y. 
470. 

2.  Watson  v.  Gardner,  119  111.  312; 
Lockwood  V.  Sturdevant,  6  Conn.  373; 
Worcester  Bank  v.  Cheeney,  87  111.  (102; 
Tower  v.  Divine,  37  Mich.  443;  Aiken 
V.   Milwaukee  etc.  R.  Co.,  37  Wis.  469. 

One  holding  a  mortgage  by  assignment 
does  not,  by  purchasing  the  equity  of 
redemption,  cause,  necessarily,  a  mer- 
ger of  estates.  If  it  be  for  his  inter- 
est that  there  shall  be  no  merger, 
and    he     does    not    intend    one,   there 
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Thus,  payment  of  a  mortgage  by  an  owner  who  is  not  primarily 
liable  for  the  mortgage  debt,  is  not  necessarily  a  merger  ;  he  may 
keep  the  lien  alive  as  a  protection  against  encumbrances,  and 
when  it  is  evidently  to  his  advantage  to  do  so,  the  intention  will 
be  presumed  even  though  he  may  not  have  taken  a  formal  assign- 
ment of  the  mortgage.^  And  where  a  mortgagee  takes  a  convey- 
ance of  the  land  from  the  mortgagor  or  his  grantee,  it  being  gen- 
erally for  the  interests  of  the  party  that  the  mortgage  should  not 
merge,  the  presumption  of  an  intention  to  keep  it  alive  is  very 
strong.^ 

A  mortgage  will  not  be  permitted  to  merge  in  the  fee  where  it  is 
necessary  to  uphold  it  in  order  to  protect  the  holder  against  an 
intervening  title,^  and  this  rule  obtains,  even  though  the  parties 


will  be  none.     Boardman  v.  Larrabee, 
51  Conn.  39. 

Where  the  holder  of  a  mechanics' 
lien  and  a  chattel  mortgage  on  fix- 
tures acquired  the  legal  title  to  an  un- 
divided half  of  the  premises.  Held, 
that  the  merger  would  not  be  intended 
where  it  was  not  for  his  interest.  First 
Nat.  Bank  of  Waterloo  v.  Elmore,  52 
Iowa  541. 

1.  Pom.  Eq.  (3rd  ed.),  \  79S;  Davis  w. 
Pierce,  10  Minn.  376;  t)uncan  v.  Smith, 
31  N.  J.  L.  325. 

2.  Pom.  Eq.  (3rd  ed.),  §  793;  and  see 
Mallory  v.  Hitchcock,  29  Conn.  127; 
Knowles  v.  Lawton,  iS  Ga.  476; 
Meacham  v.  Steele,  93  111.  135;  Worces- 
ter Bank  v,  Cheeney,  87  111.  602; 
Dunphy  -:.■.  Riddle,  86  "ill.  22;  Edgerton 
V.  Young,  43  111.  464;  Freeman  v.  Paul, 
3  Me.  260;  Stantons  v.  Thompson,  49 
N.  H.  272;  Mulford  v.  Peterson,  35  N. 
J.  L.  127;  Thompson  v.  Boyd,  21  N.  J. 
L.  58;  Fithian  v.  Corwin,  17  Ohio  St. 
118;  Scott  t;.  Webster,  44  Wis.  185. 

3.  Cohn  -v.  Hoffman,  45  Ark.  376; 
Brooks  w.  Rice,  56  Cal.  428;  Lowman 
V.  Lowman,  118  111.  5S2;  Hanlon  v. 
Doherty,  109  Ind.  37;  Woodward  v. 
Davis,  53  Iowa  694;  Grover  v. 
Thatcher,  4  Gray  (Mass.)  526;  Evans 
V.  Kimball,  1  Allen  (Mass.)  240;  Grel- 
let  1;.  Heilshorn,  4  Nev.  526;  Vander- 
kemp  Tj.  Shelton,  11  Paige  (N.  Y.)  28; 
Duncan  v.  Drury,  9  Pa.  St.  332;  Duify 
V.  McGuiness.  13  R.  I.  595;  Myers  v. 
Brownell,  i  D.  Chip.  (Vt.)  448;  Webb 
V.  Meloy,  32  Wis.  319. 

A  mortgagee,  ignorant  of  the  exist- 
ence of  a  prior  mortgage,  took  a  con- 
veyance from  the  mortgagor  in  satis- 
faction of  his  own  mortgage.  He  did 
not  intend  to  relinquish  his  lien.  Held, 
that  there  was  no  merger.  Rumpp  •?'. 
Gerkens,  59  Cal.  496. 


A  father  held  a  mortgage  on  his  son's 
land  amounting  to  $5,300.  The  son 
then  sold  and  conveyed  him  the  land  for 
$8,300,  its  full  value,  and  received  $3,200 
in  cash.  The  mortgage  notes  were  not 
surrendered,  nor  was  the  mortgage  sat- 
isfied of  record.  The  father  acted  in 
good  faith,  and  had  no  notice  of  any 
attachment  liens  on  the  land  in  favor 
of  the  son's  creditors.  Hfld,  that  there 
was  no  merger.  Graj'  v.  Nelson,  77 
Iowa  63. 

A  took  a  deed  "subject  to"  a  mort- 
gage without  actual  notice  of  any  other 
encumbrance,  and  subsequently  ob- 
tained a  sherift's  deed  under  a  sale  on  a 
prior  judgmept.  Held,  that  the  mort- 
gage lien  was  not  defeated,  but  that 
equit3-  would  preserve  the  judgment  lien 
for  A's  protection.  Hancock  v.  Flem- 
ing,  103  Ind.  533. 

Where  a  mortgagee  receives  a  con- 
veyance of  the  equity  of  redemption, 
his  estate  under  the  mortgage  will  not 
merge,  but  will  be  kept  alive  to  enable 
him  to  defend  under  it,  as  against  the 
title  of  another,  acquired  since  the  ex- 
ecution of  the  mortgage,  and  prior  to 
the  conveyance  of  the  equity,  if  such 
seems  to  be  the  intention  of  the  parties 
in  making  the  conveyance,  and  justice 
requires  it.  Mulford  v.  Peterson,  35  N. 
J.  L.  127;  Campbell  v.  Vedder,  i  Abb. 
(N.  Y.)  App.  Dec.  295. 

The  mortgagee,  whose  mortgage  was 
for  a  greater  amount  than  the  value  of 
the  land,  to  avoid  the  expense  of  fore- 
closure, took  a  conveyance  from  the 
mortgagor.  Held,  that  a  junior  judg- 
ment creditor  could  not  invoke  the  doc- 
trine of  merger  without  paying  the 
mortgage.  Lowman  v.  Lowman,  118 
111.  582. 

Where  a  homestead  mortgage  is  pur- 
chased  by  one  who  owns  the  equity  of 
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intended  to,  or  actually  did,  formally  discharge  the  mortgage.* 
On  the  same  principle,  the  purchase  by  a  mortgagee  of  the  mort- 
gaged premises  made  in  satisfaction  of  the  mortgage  for  the  pur- 
pose of  avoiding  the  expense  of  foreclosure,  will  not  merge  the 
nfiortgage  in  the  fee,  where  a  junior  encumbrance  exists,  and  it 
would  result  in  his  being  deprived  of  his  security  and  estate.** 
Neither  will  a  mortgage  be  merged  by  a  conveyance  from  mort- 
gagor to  mortgagee  after  the  assignment  of  the  mortgage,  where 


redemption,  subject  to  the  debtor's 
homestead  right  in  the  equity,  the 
mortgage  is  not  merged  or  discharged, 
but  is  upheld  for  the  security  of  the 
purchaser.  Fellows. z'.  Dow,  58  N.  H. 
21. 

A  Mortgage. — Held  notto  be  merged 
in  the  legal  title  to  the  destruction  of 
the  lien  of  the  assignor,  a  woman,  with- 
out counsel,  who  was  induced  to  believe 
that  the  transfer  would  not  have  that 
effect.  Ann  Arbor  Savings  Bank  v. 
Webb,  56  Mich.  377. 

1.  Lowman  v.  Lowman,  iiS   111.  582. 

Whether  the  mortgage  shall  be  kept 
on  foot  or  not  depends,  ordinarily,  upon 
the  intention  of  the  pa, ties;  but  in 
order  to  protect  the  mortgagee  against 
an  intervening  title,  the  law  will  up- 
hold the  mortgage,  even  when  the 
parties  had  undertaken  to  discharge  it, 
unless  injustice  would  be  done  thereby. 
Stantons  v.  Thompson,  49  N.  H.272. 

When  it  is  necessary  to  prevent  the 
holder  of  the  purchase  money  mort- 
gage from  losing  his  lien  because  of  an 
intervening  mortgage,  equity  will  not 
permit  a  merger  to  take  place,  although 
the  holder  of  the  purchase  nione^'  mort- 
gage may  have  acquired  the  title  to  the 
land,  and  although  the  parties  may 
have  undertaken  to  discharge  the  mort- 
gage.    Hanlon  v.  Doherty,  109  Ind.  37. 

A  mortgage  lien  purchase  by  the 
owner  of  the  equity  of  redemption  will, 
in  the  absence  of  a  contrary'  intention 
manifest  to  the  court,  be  kept  alive  in 
equity  for  the  purchaser's  protection 
against  an  intervening  encumbrance, 
and  it  will  not  merge;  the  rule  being 
the  same  whether  the  purchaser  takes 
an  assignment  of  the  whole  mortgage 
lien,  or  a  release  or  quit  claim  of  the 
mortgagee's  interest  in  the  estate  held 
by  the  purchaser.  Duffy  v.  McGuiness, 

13  R-  I-  .i95- 

A  merger  does  not  oecessaril3-  result 
from  a  meeting  of  a  greater  and  a  less 
estate  in  the  same  person.  If  the 
rights  of  the  parties  require,  equity 
will  regard  a  mortgage  as  kept  alive, 
although  a  deed  has  been  accepted  as  a 


foreclosure  thereof  Worcester  Bank 
V.  Cheeney,  87  111.  602. 

2.  Broolis  v.  Rice,  56  Cal.  428;  Ful- 
ler V.  Lamar,  53  Iowa  477. 

If  a  mortgage  is  the  oldest  lien,  and 
is  for  an  amount  equal  to  or  exceeding 
the  value  of  the  mortgaged  premises, 
and  the  mortgagee,  to  avoid  the  ex- 
pense of  foreclosure,  takes  a  conveyance 
from  the  mortgagor,  a  court  of  equity 
will  not  permit  the  mortgaged  premises 
to  be  swept  away  from  him  "by  a  junior 
judgment  creditor,  without  payment  of 
the  mortgage,  under  the  pretence  that 
its  lien  has  been  lost  by  merger,  but 
will  enjoin  the  sale  at  law,  or  restrict 
the  judgment  creditors'  lien  to  the 
equity  of  redemption.  Richardson  v. 
Hockenhull,85  111.  124. 

But  where,  after  such  purchase  the 
prior  mortgagee  sold  the  land  at  pri- 
vate sale  to  a  third  part}'  for  a  price 
sufficient  to  pay  off  both  mortgages,  as 
well  as  the  sum  paid  for  the  equity  of 
redemption,  his  mortgage  was  satisfied 
by  such  sale,  and  on  foreclosure  of  the 
second  mortgage,  equity  will  direct  the 
proceeds  of  the  foreclosure  sale  to  be 
first  applied  to  the  payment  of  the  sec- 
ond mortg;age.  Webb  v.  Meloy,  32 
Wis.  319. 

A  holder  of  a  part  onlj'  of  the  notes 
secured  by  a  second  mortgage,  paid  a 
decree  foreclosing  the  first  mortgage, 
and  purchased  the  equity  of  redemp- 
tion. He  intended,  and  it  was  for  his 
interest,  to  keep  the  first  mortgage 
alive.  Held,  that  there  was  no  merger. 
Carpenter  v.  Gleason,  58  Vt.  244. 

Equity  will  not  treat  a  mortgage  as 
merged  so  long  as  it  is  to  the  interest 
of  the  owner  of  the  equity  of  redemp- 
tion, who  has  purchased  it,  and  of  those 
claiming  under  him,  that  it  shall  con- 
tinue in  force,  and  where  a  mechanics' 
lien  is  barred  by  limitation  as  to  a 
mortgage  on  property  against  which  it 
is  sought  to  be  enforced,  it  is  barred; 
also  as  to  the  owner  of  the  equity  and 
his  grantees,  who,  for  the  protection  of 
the  title,  have  paid  off  the  mortgage. 
Watson  V.  Gardner,  119  111.  312. 
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a  merger  would  be  contrary  to  the  interests  of  the  assignee.^ 
Nor  as  a  general  proposition,  will  a  merger  take  place  in  any  case 
where  the  persons  in  whom  the  estates  are  united  have  a  bene- 
ficial interest  in  keeping  them  distinct,**  and  the  security  afforded 


Where  the  purchaser  of  mortgaged 
premises,  sold  on  a  junior  mortgage, 
subsequently  purchases  the  judgment 
and  decree  of  sale  made  on  a  prior 
mortgage  foreclosure,  this  judgment 
does  not  thereby  become  merged  in  his 
title  to  the  premises  under  the  first  fore- 
closure, nor  prevent  him  from  buying 
at  the  sale,  either  in  his  own  name  or 
by  another.  Rawiszer  ii.  Hamilton,  51 
How.  (N.  Y._)  Pr.  297. 

1.  International  Bank.  v.  Wilshire, 
108  111.   143. 

The  acquisition  by  a  mortgagee,  after 
his  assignment  or  transfer  of  the  mort- 
gage '  of  the  absolute  title,  does  not 
merge  the  mortgage.  White  v.  Hamp- 
ton, 13  Iowa  259. 

2.  Lockwood  v.  Sturdevant,  6  Conn. 
373;  Millspaugh  %>.  McBride,  7  Paige 
(N.  Y.)  509. 

A  quit  claim  deed  from  a  mortgagee, 
after  breach  of  the  condition  of  the 
mortgage,  to  a  purchaser  of  the  equity 
of  redemption  from  the  mortgagor's  as- 
signee in  insolvency  does  not  merge  the 
mortgage  for  the  benefit  of  the  mort- 
gagor's widow,  who  joined  in  the  mort- 
gage to  release  dower.  Savage  v.  Hall, 
12  Gray  (Mass.)  363. 

The  union  in  the  same  person  of  the 
the  legal  and  equitable  estate  in  lands 
under  mortgage  is  not  such  a  merger 
as  to  prevent  such  person  from  main- 
taining ejectment  on  the  mortgage 
against  the  mortgagor.  Den  <. ,  Van- 
ness,  10  N.  J.  L.  102. 

Where  the  assignee  of  a  mortgage 
gives,  in  consideration  of  the  assign- 
ment, a  note  payable  when  the  mort- 
gage debt  is  paid,  and  afterwards  buys 
the  equity  at  a  sheriff's  sale  under  the 
the  mortgage,  there  is  no  merger. 
Fithian  v.  Corwin,  17  Ohio  St.  118. 

Where  the  surety  on  a  note  from  A 
to  B  took  a  mortgage  of  indemnity,  and 
also  as  security  for  said  note,  and  de- 
livered the  same  to  B,  but  subsequently 
before  the  note  was  paid,  bought  the 
mortgaged  property  and  took  a  deed 
thereof;  held,  that  the  mortgage  was 
not  merged  in  the  deed,  but  was  still  a 
security  for  the  payment  of  the  note. 
Durham  v.  Craig,  79  Ind.  117. 

The  holder  of  an  equitj' of  redemp- 
tion in  land,  who  was  under  no  obliga- 
tion   to  pay    either  of   two    recorded 


mortgages  existing  thereon,  in  igno- 
rance of  the  second  mortgage  for  the 
purpose  of  perfecting  his  title,  made  a 
payment  on  the  first  mortgage,  and  af- 
terwards on  being  informed  of  the  sec- 
ond, paid  the  balance  due  on  the  first, 
and  caused  that  to  be  assigned  to  a 
third  person  in  trust  for  himself.  Held, 
that  the  holder  of  the  second  mortgage 
was  not  entitled  to  redeem  the  first,  ex- 
cept by  paying  the  full  amount  thereof. 
Ryer  v.  Gass,  130  Mass.  227. 

Where  land  is  subject  to  two  mort- 
gages held  by  different  persons,  and  the 
first  mortgagee  is  in  possession  for  the 
purpose  of  foreclosure,  his  quit  claim 
convej'ance  to  a  purchaser  of  the  equity 
of  redemption  operates  as  an  assign- 
ment of  the  first  mortgage,  and  not  as  a 
discharge  of  it,  justice  requiring  the  in- 
strument to  have  that  effect.  Green  v. 
Currier,  63  N,  H.  563. 

A  grantee  of  land,  whose  grant  was 
fraudulent  as  against  the  creditors  of  A, 
the  grantor,  took  from  a  prior  mort- 
gagee a  deed  of  quit  claim  of  all 
his  interest  in  the  premises,  contain- 
ing this  clause,  ''which  said  mortgage 
is  hereby  cancelled  and  discharged,  the 
said  A  having  recentlv  conveyed  his 
interest  in  the  premises  to  the  grantee."' 
Held,  that  this  deed  constituted  an  as- 
signment and  not  a  merger  of  the  mort- 
gage, as  against  the  grantor's  creditors. 
Crosby  v.  Taylor,  15  Gray  (Mass.)  64. 

A  gave  a  note  secured  hy  mortgage 
of  land  to  B,  and  then  conveyed  the 
equity  of  redemption  to  C,  who  as- 
sumed payment  of  the  mortgage.  The 
note  and  mortgage  were  then  assigned 
by  B  to  D,  to  whom  afterwards  another 
mortgage  of  the  premises,  made  by  C, 
came -by  assignment;  and  subsequently 
D  took  from  C  a  quit  claim  deed  of  the 
premises,  with  special  covenant  of  war- 
ranty against  all  persons  claiming  un- 
der him,  and  a  covenant  that  the  prem- 
ises were  free  from  all  encumbrances 
made  by  him,  except  the  second  mort- 
gage. Held,  in  an  action  on  the  note 
by  D  against  A,  that  the  note  and  first 
mortgage  were  not  extinguished;  and 
that  evidence  of  the  value  of  the  prem- 
ises was  immaterial.  Tucker  v.  Crow- 
ley-, 127  Mass.  400. 

If  a  defendant  purchased  land  subject 
to  a   mortgage,  he  cannot   set  up  as   a 
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by  a  mortgage  title  guarded  by  covenants,  is  a  sufficient  reason 
for  keeping  it  distinct  from  a  superior  legal  title. ^ 

There  can  be  no  merger,  however,  unless  both  estates  are 
owned  in  the  same  right,**  and  by  the  same  person  ■?  and  there 
can  be  none  where  even  a  portion  of  the  legal  estate  is  owned  by 
any  other  person,*  or  where  the  legal  title  is  merely  a  defeasible 


merger  a  prior  sale  and  conveyance  by 
the  sheriff.  Reed  v.  Latson,  15  Barb. 
(N.  Y.)  9. 

Personal  Property. — A  mortgage  of 
personalty  does  not  waive  his  mort- 
gage by  attaching  the  property  as 
against  one  who  has  forcibly  seized  it 
under  a  claim  of  prior  attachment. 
Ellinwood  i>.  Holt,  60  N.  H.  57. 

1.  Lockwood  V.  Sturdevant,  6  Conn. 

373- 

Where  the  purchaser  of  the  equity 
of  redemption  of  a  second  mortgage 
purchases  and  takes  an  assignment  of 
the  first  mortgage,  to  protect  his  title, 
held,  that  the  purchaser's  interest  in 
the  first  mortgage  did  not  merge  in  his 
legal  title  to  the  equity  of  redemption. 
Millspaugh  v.  McBride,  7  Paige  (N. 
Y.)  509. 

2.  A  mortgage  was  made  for  a  term  of 
j-ears,  and  suljsequentl^'  the  reversion 
was  conveyed  to  a  trustee  for  sale  to  se- 
cure a  further  advance  and  the  prior 
advances;  held,  that  the  terms  were 
not  merged,  though  portions  had  been 
sold  by  the  trustee  with  the  concurreijce 
of  the  mortgagee,  flocking  v.  Parker, 
8  L.  R.,  Ch.  (Eng.)  30;  42  L.J.  257;  27 
L.  T.  635;  21  W.  R.  113. 

B  held  lands  in  trust  for  a  married 
woman.  Afterwards  a  mortgage  on 
the  same  lands,  given  hy  his  cestui  que 
trust  and  her  husband  before  the  con- 
veyance to  him,  was  assigned  to  him  on 
his  pa^'ing  it.  He  conveyed  the  lands 
pursuant  to  the  direction  of  his  cestui 
que  trust,  subject  to  the  mortgage,  and 
assigned  the  mortgage  at  the  same  time 
to  his  grantee.  Held,  that  there  was 
no  merger  of  the  mortgage  in  B's 
hands,  and  that  judgments  against  him 
recovered,  before  his  conveyance  of  the 
premises,  were  not  a  lien  thereon. 
Denzler  v.  O'Keefe,  34  N.  J.  Eq  361. 

3.  Thomas   Mort.  (2nd  ed.)    131. 
Husband  and  Wife   in  New  York  and 

MicMgan. — It  is  a  general  rule  of  the 
common  law  that  where  a  man  marries 
a  woman,  to  whom  he  is  indebted,  the 
debt  is  thereby  released.  Thus  if  the 
husband  being  the  obligor  took  the  ob- 
ligee to  wife,  the  bond  was  discharged 
at  law  and  the  unity  of  person  disabled 


the  w-ife  from  suing  her  husband.  In 
this  State  {JVeiv  I'ork),  the  code  and 
the  acts  of  1848  and  1S49  have  com- 
pletely swept  away  the  common  law 
rule  which  gave  the  husband  rights  in 
and  control  over  the  property  of  the 
wife,  and  now  a  wife  may  enforce  a 
mortgage  as  against  her  husband. 
Thomas  Mort.  (2nd  ed.)  131.  And  see 
Power  V.  Lester,  23  N.  Y.  527. 

The  owner  of  premises  twice  mort- 
gaged conveyed  them  subject  to  the 
mortgages,  after  the  first  had  been  fore- 
closed. Before  the  time  of  redemption 
had  expired,  the  grantee  paid  the  mort- 
gage, and  having  obtained  a  quit  claim 
to  his  wife  from  the  first  mortgage, 
claimed  that  she  held  in  her  own  right, 
under  a  foreclosure  from  which  the 
property  had  not  been  redeemed,  and 
that  the  second  mortgage  was  cut  off. 
Held,  that  as  her  name  was  onl3'  used 
as  a  cover  where  her  husband  was  the 
real  party  in  interest,  and  as  the  trans- 
action was  probably  understood  by  the 
mortgagee  as  substantially  a  redemp- 
tion, no  equity  was  made  out  in  the 
wife's  favor.  Wright  v.  Patterson,  45 
Mich.  261. 

4.  Thomas  Mort.  (2nd  ed.)  131.  And 
see  Skeel  v.  Spraker;  8  Paige  (N.  Y.) 
182. 

W^here  the  owner  of  an  equity  of  re- 
demption becomes  devisee  as  tenant  in 
common  of  an  individual  interest  in  the 
mortgage  debt,  the  two  estates  do  not 
become  united  so  as  to  discharge  any 
part  of  the  mortgage  debt.  Clark  v. 
Clark,  56  N.  H.  105.  Compare  Bellf. 
Tenny,  29  Ohio  St.  240. 

Where  a  mortgagor  sells  a  part  of  the 
mortgaged  premises,  and  his  grantee 
takes  an  assignment  of  the  mortgage, 
the  assignment  will  not  operate  as  a 
merger  in  respect  to  the  part  of  the 
premises  not  conveyed.  King  v.  Mc- 
Vicker.  3  Sandf  (N.  Y.)  Ch.  192. 

A  mortgage  is  not  merged  by  the 
mortgagee's  becoming  a  devisee  of  an 
undivided  half  of  the  mortgaged  prem- 
ises.- Sahler  v.  Signer,  44  Barb.  (N, 
Y.)  606, 

A  gave  a  mortgage  of  a  lot  of  land; 
afterwards  he  gave  a  quit  claim  deed  of 
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one,  a  right  of  redemption  still  existing,^  nor  where  another  es- 
tate intervenes,  between  the  mortgage  and  the  fee.^ 

So  where  the  legal  title  and  a  mortgage  estate  have  united  in 
the  same  person,  and  he  has  treated  the  mortgage  as  a  valid  in- 
strument and  transferred  it  as  such,  he  is  estopped  from  claim- 
ing as  against  the  assignee,  or  one  holding  under  him,  that  in  his 
hands  the  mortgage  has  merged  in  the  fee,^  and  the  acquisition  of 
a  mortgage  by  one,  who  since  its  execution  has  conveyed  the 
premises  with  warranty,  merges  and  extinguishes  the  mortgage."^ 

3.   Taking  Other  or  Higher  Security. — It  is  a  general  rule  that 


the  west  half  to  his  son  B ;  and  at tef 
that  he  gave  a  quit  claim  deed  of  the 
east  half  to  his  son  C;  he  then  died, 
having  paid  but  a  part  of  the  mortgage' 
B  paid  the  remainder  and  took  an  as- 
signment of  it.  C  married,  had  one 
child,  and  died,  and  then  the  child  died, 
the  mother,  C's  widow,  surviving.  She 
brought  an  ejectment  against  B,  who 
was  in  possession  of  the  whole  lot,  for 
the  east  half.  Held,  that  there  was  no 
merger  as  to  the  east  half,  and  that  B 
could  hold  as  assignee  of  the  mortgage. 
Casej  V.  Buttolph,  12  Barb.  (N.  Y.)  637. 

In  a  suit  to  foreclose  a  mortgage 
made  by  husband  and  wife,  the  latter 
having  died,  the  husband  filed  a  cross- 
complaint,  alleging  that  his  assignee  in 
bankruptcy  had  conveved  to  the  mort- 
gagee all  the  right,  title,  etc.,  in  the 
mortgaged  lands,  vested  in  him  as  such 
assignee;  that  the  wife  was  then  living; 
and  that  he  claimed  to  hold  one-third, 
which  by  law  vested  in  her  on  the  as- 
signment in  bankruptcy,  and  which  he 
inherited  from  her  by  virtue  of  i  Ind. 
Rev.  St.  1S76,  p.  554,  free  of  the  mort- 
gage. Held,  that  there  was  no  merger 
of  the  mortgage  in  the  fee,  and  that  the 
husband's  claim  could  not  be  sustained: 
Haggerty  xk  Byrne,  75  Ind.  499. 

1.  Lydecker  v.  Bogert,  38  N.  J.  Eq. 
136;    Southworth  v.  Scofield,  51  N.  Y. 

513- 

The  assignment  of  a  decree  of  fore- 
closure to  the  purchaser  at  a  judicial 
sale,  under  a  junior  lien  of  the  prop- 
erty embraced  in  the  decree  before 
the  expiration  of  the  3'ear  for  re- 
demption, will  not  operate  as  a  merger 
of  the  mortgage  debt,  unless  it  is  the 
intention  or  to  the  interest  of  the  pur- 
chaser to  have  it  so  operate  Shimer 
V.  Hammond,  51  Iowa  401. 

Where  mortgaged  premises  were  sold 
at  sheriff's  sale,  and  the  sheriff's  certifi- 
cate was  given  to  the  purchaser,  who 
assigned  it  to  the  mortgagee,  and  he  as- 


signed it  to  another  person,  to  whom 
the  deed  was  given;  held,  that  the 
two  estates  did  not  meet  in  the  same 
person,  and  that  no  merger  took  place. 
Reed  v.  Latson,  15  Barb.  fN.  Y.)  9. 

2.  A  owned  B's  notes,  secured  by 
deed  of  trust.  A  and  B  each  devised 
his  property'  to  C.  //^/fl',  that  this  con- 
stituted no  merger  of  the  mortgage  in 
the  fee,  the  intervening  estate  of  S's 
administrator  preventing  it.  Wead  c. 
Gray,  8  Mo.  App.  515. 

A  mortgage  assigned  to  the  owner  of 
the  premises,  subject  to  a  life  interest 
reserved  to  the  assignor,  is  not  merged 
in  the  fee.  Cox  v.  Ledward,  124  Pa. 
St.  435. 

3.  Powell  V.  Smith,  30  Mich.  451. 
See  also  Spencer  v.  Ayrault,  10  N.  Y. 
202;  Kellog  V.  Ames,  41  N.  Y.  21^9; 
Steele'.  Spraker,  8  Paige  (N.  Y.)  1S2; 
Power  V.  Lester.  23  N.  Y.  527;  Gilley 
V.  Maas,  28  N.  Y.  191;  Webb  v.  Me- 
loy,  32  Wis.  319. 

Whiteacre  and  Blackacre  were  mort- 
gaged to  A,  and  afterwards  Blackacre 
to  B,  and  still  later  Blackacre  to  C.  B 
foreclosed  the  mortgagor  and  C  upon 
his  mortgage  of  Blackacre,  and  then 
redeemed  both  pieces  by  paying  A's 
mortgage,  taking  a  quit  claim  from  A, 
C  afterwards  levied  an  execution 
against  the  mortgagor  upon  the  equity 
of  redemption  in  Whiteacre.  subject  to 
the  entire  mortgage  debt  to  A  now  held 
by  B,  and  resting  upon  both  pieces,  the 
whole  of  that  debt  being  allowed  for 
in  the  appraisal  of  the  equity  levied  on. 
Upon  a  petition  brought  by  B  to  fore- 
close the  mortgagor  and  C  upon  the 
mortgage  of  Whiteacre  originally 
made  to  A,  held,  that  C  was  estopped 
from  claiming  that  Blackacre  should  be 
charged  with  any  portion  of  the  mort- 
gage debt.  Delaware  etc.  Canal  Co.  v. 
Bunnell,  46  Conn.  g. 

4.  Mickles  v.  Dillave,  15  Hun  (N. 
Y.)  296. 
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taking  a  security  of  a  higher  nature  merges  or  extinguishes  the 
inferior  one.^  So,  substituting  one  security  in  the  place  of  an- 
other will  extinguish  the  latter,  even  though  they  may  be  of  the 
same  grade  ;  as  taking  a  note  arid  mortgage  by  the  mortgagee 
from  one  who  purchases  of  the  mortgagor.^  But,  in  the  absence 
of  a  special  agreement  to  that  effect,  the  taking  of  a  new  mort- 
gage from  the  same  party  on  the  same  premises  will  not  merge  or 
extinguish  the  prior  mortgage,^  and  in  no  case  will  the  lien  of  the 
old  mortgage  be  deemed  to  be  discharged,  even  though  the  mort- 
gage is  cancelled,  when  to   so  consider  it  would   be  inequitable.* 


1.  If  the  owner  of  land  subject  to  two 
mortgages,  made  by  his  predecessor  in 
title,  conveys  it,  reserving  an  easement 
therein  to  the  first  mortgagee,  by  a 
warranty  deed,  wherein  the  grantee 
assumes  and  agrees  to  pay  both 
mortgages,  the  first  mortgage  is  ex- 
tinguished. Kneeland  v.  Moore,  138 
Mass.  198. 

Two  parcels  of  land  were  mortgaged 
under  two  separate  trust  deeds  to.  secure 
the  same  debt.  One  tract  was  con- 
veyed away  by  the  mortgagor,  and, 
after  several  mesne  conveyances,  was 
conveyed  by  a  warranty  deed  with  the 
description  followed  by  the  words 
'  subject  to  the  following  encumbrance." 
The  deed  then  proceeded  to  give  the 
amount  and  date  of  the  mortgage,  and 
contained  full  covenants  against  all 
encumbrances.  The  amount  of  the 
debt  and  the  value  of  the  equity  of 
redemption  were  taken  by  the  vendor 
and  vendee  as  the  consideration  which 
was  stated  in  the  deed  in  money,  and 
paid  by  land  deeded  in  exchange.  The 
vendee  then  obtained  control  of  the 
mortgage  note,  and  had  the  other  tract 
upon  which  it  was  secured  sold  and 
conveyed  to  him  under  the  trust  deed. 
Held,  that  the  second  tract  was  freed 
and  discharged  from  the  debt  by  the 
sale  and  conveyance  of  the  first  tract, 
subject  to  and  in  consideration  of  the 
mortgage,  and  that  such  conveyance 
had  the  same  effect  as  if  made  by  the 
mortgagor  himself;  and,  further,  the 
purchase  by  the  defendant  of  the 
mortgage  note  was  equivalent  to  the 
pa^-ment  of  it,  and  worked  a  merger. 
Drury  v.  Holden,  121  111.  130. 

2.  Sharp  v.  Collins,  74  Mo.  266. 

3.  Christian  ti.  Newberry,  61  Mo. 446. 

4.  Pouder    v.    Ritzinger,     102      Ind. 

571- 

Where  one  loaned  money  with  the 
intent  that  the  same  should  be  used  in 
payment  of  the  borrower's  debt  to  a 
third  person  upon   the  faith  that  a  deed 


of  trust  which  the  borrower  had  given 
to  his  creditor  should  be  assigned  to 
him,  and  it  was  afterwards  transferred 
to  him  \>y  the  creditor's  attorney, 
held,  that  the  trust  deed  was  not  extin- 
guished, but  that  the  transferee  thereof 
would  be  subrogated  to  the  rights  of 
the  original  creditor.  Focke  v.  Wei- 
shuhu,  55  Tex.  33. 

B  mortgaged  land  to  S  to  secure  a 
debt.  B  then  convej'ed  to  his  wife, 
subject  to  the  mortgage  to  S.  Then  B 
and  wife,  for  $qoo,  sold  to  their  chil- 
dren the  rents  and  profits  of  the  land, 
the  $900  being  paid  to  S  to  reduce  the 
debt,  and  on  the  same  day  B  and  wife 
made  a  voluntary  convej'ance  of  the 
land  to  their  children,  which,  however, 
was  not  delivered  until  several  months 
afterwards.  Before  its  delivery,  B  gave 
to  S  a  note  for  the  balance  due  on  the 
mortgage  and  for  an  amount  unsecured, 
and,  with  his  wife,  executed  a  mort- 
gage to  S  to  secure  their  note;  where- 
upon S,  in  ignorance  of  the  conve3'ance 
to  B's  wife  and  to  their  children,  can- 
celled his  old  mortgage.  Held,  that 
the  last  mortgage  could  not  be  fore- 
closed by  S,  and  that  the  earlier  mort- 
gage would  not  be  deemed  to  be  ex- 
tinguished, but  should  stand  as  security 
for  the  balance  due  under  it  at  the  time 
the  new  mortgage  was  given,  Sledge 
V.  Obenchain,  58  Miss.  670. 

A  complaint  alleged  that,  in  1871, 
defendant  A  made  a  mortgage  of  cer- 
tain real  estate  to  B,  as  security  for  a 
note  given  for  the  purchase  money  for 
the  same,  and  that  plaintiffs  were  in- 
dorsees of  said  note;  that,  in  1875,  plain- 
tiffs sued  A  on  the  note  for  foreclosure; 
that  on  February  25th,  1876,  said  real 
estate  was  duly  sold  by  the  sheriff  for 
$25  to  one  of  the  plaintiffs,  who  took  a 
certificate  from  the  sheriff  in  due  form; 
that  afterwards  C,  a  junior  encum- 
brancer, deposited  with  the  clerk  of  the 
proper  court  the  amount  of  such  bid, 
with  ten  per  cent,  interest,  and  that  the 
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So  a  mortgage  is  extinguished  by  a  judgment  of  foreclosure 
and  sale  }  but  it  remains  in  full  force  if  the  judgment  is  invalid, 
or  has  been  set  aside  for  irregularity,^  or  cancelled  without  pay- 
ment.* And  if  the  owner  of  the  equity  of  redemption  is  not 
made  a  party,  the  decree  will  not  merge  or  satisfy  the  mortgage, 
and  the  purchaser  at  the  sale  may  maintain  another  suit  to  fore- 
close with  the  proper  parties.*  Where,  however,  the  mortgage  is 
drawn  to  secure  several  different  notes  or  items,  its  foreclosure  as 
to  one  note  or  item  does  not  merge  or  extinguish  it,  and  it  can  be 
again  foreclosed  as  to  the  others.*  And  when  the  new  mortgage 
or  other  security  is  taken  as  collateral  to  the  old  one,  the  former 


judgment  was  thereby  satisfied  to  that 
extent;  that  the  balance  of  the  judg- 
ment was  unpaid  and  formed  a  prior 
lien  on  said  real  estate,  and  that  certain 
other  defendants  named  were  junior 
incumbrancers.  The  prayer  was,  that 
the  said  judgment  migfit  be  decreed  to 
be  a  lien  on  said  real  estate  prior  to 
those  of  the  other  defendants;  that  the 
latter  would  be  required  to  litigate 
their  rights;  that  they  be  limited  by 
these  proceedings  in  the  equit3' of  re- 
demption of  said  real  estate  to  the 
statutory  period,  and  bound  bj'  the  de- 
cree, etc.;  that  said  real  estate  be  de- 
clared subject  to  said  balance  of  the 
judgment,  and  be  sold  to  satisfy  the 
same;  and  that  the  original  judgment 
and  decree  be  merged  in  these  pro- 
ceedings. Held,  that  the  mortgage  was 
not  merged  in  the  judgment  of  fore- 
closure in  any  such  sense  as  would 
defeat  the  lien  of  the  mortgage;  that 
the  eifect  of  the  redemption  from  the 
sheriff's  was  to"set  such  sale  aside,  and 
that,  thereafter,  both  the  mortgage  and 
judgment  stood  precisely  as  they  would 
have  done  as  far  as  the  property  was 
concerned,  if  no  safe  thereof  by  the 
sheriff  had  ever  been  made.  Teal  v. 
Ilinchman,  6g  Ind.  379. 

1.  Stockpole  V.  Robbins,  47  Barb.  (N. 
Y.)  212. 

When  a  mortgage  executed  before 
an  alcalde,  under  the  former  law  of 
Texas,  stipulated  that  upon  default  it 
should  only  be  necessary  for  the  mort 
gagee  to  applj'  to  the  alcalde  for  an 
order  to  sell  the  mortgaged  premises, 
such  an  order,  when  obtained,  merges 
the  mortgage,  so  that  it  can  no  longer 
be  made  the  foundation  of  a  suit,  and 
any  further  proceedings  to  enforce  the 
lien  must  be  founded  upon  the  order. 
Ayres  V.  Cayce,  jo  Tex.  199. 

After   a    mortgage   is   merged   in    a 
judgment,    the    mortgagee    cannot,  by 


paying  taxes  subsequently  accruing 
make  his  pavment  a  lien  on  the  land 
under  the  covenant  in  the  mort- 
gage. McCrossen  zk  Harris,  35  Kan. 
17S. 

2.  Thomas  Mort.  (2nd  ed.)  134.  And 
see  Stackpole  v.  Robbins,  47  Barb.  (N. 
Y.)  212. 

3.  Thomas  Mort.  (2nd  ed.)  134. 

4.  Shirk  v.  Andrews,  92  Ind.  509. 
The    lien    of    a     mortgage     is     not 

merged  in  a  judgment  on  scire  facias  on 
such  inortgage,  and  cannot  be  effected 
by  the  expiring  of  the  five  3'ears  from 
the  date  of  the  judgment.  Helmbold 
V.  Man,  4  Whart.  (Pa.)  410. 

5.  Where  a  mortgage  securing  notes 
maturing  at  different  times  was  fore- 
closed as  to  the  last  one,  Jield,  that  it 
might  be  foreclosed  again  against  the 
purchaser  of  the  equity  of  redemption 
after  foreclosure,  who  assumed  to  pay 
the  other  notes  as  part  of  the  purchase- 
money,  he  being  estopped  to  maintain 
that  the  mortgage  was  merged  bv 
foreclosure.     Hill    v.    Minor,    79    Ind. 

48. 

The  bonds  of  a  railroad  company 
were  secured  by  a  mortgage,  in  which 
it  was  provided  that  the  trustee  in  it 
should  sell  the  mortgaged  property  at 
the  request  of  the  holders  of  $100,000 
in  the  bonds  when  due.  Held,  that 
this  provision  in  the  mortgage  was  no 
defence  to  a  suit  on  the  bonds  after 
maturity.  Philadelphia  etc.  R.  Co.  v. 
Johnson,  54  Pa.  St.  127. 

Where  A  mortgaged  the  rents  and 
profits  of  her  real  estate,  for  the  3'ear 
allowed  lo  her  for  redemption,  to 
secure  an  outstanding  debt  and  costs  of 
foreclosure,  and  the  mortgage  was 
foreclosed  for  the  mortgage  delDt  onh'. 
Held,  that,  as  against  the  mortgagor, 
the  mortgage  was  not  satisfied  till  the 
rents  and  profits  were  paid.  Chase  v. 
Ball,  79  Ind.  311. 
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will  not  be  merged  in,  or  extinguished  by  the  latter.^  But  the 
payment  of  such  collateral  security  will  always  extinguish  both 
secureties,  except  in  cases  where  the  preservation  of  the  lien  is  an 
equitable  right  of  the  person  who  makes  the  payment.*  A  mort- 
gage does  not  extinguish  a  debt  due  on  a  bond.* 

III.  Merger  and  Extinguishment  of  Judgments. — The  union  of 
the  title  to  property  and  the  ownership  of  a  judgment,  which  is  a 
specific  lien  on  that  particular  property,  in  the  same  person,  will 
merge  and  extinguish  the  judgment.*  But  taking  a  new  or  dif- 
ferent security  or  making  other  arrangements  for  the  settlement 
and  satisfaction  of  the  claim  does  not  ordinarily  merge  the  judg- 
ment so  as  to  prevent  subsequent  proceedings  for  its  collection ; 
such  security  or  arrangement  being  regarded  as  collateral  to  the 
judgment,*  unless  it  was  understood  between  the  parties  that  the 


1.  Where  the  holder  of  a  bond  and 
mortgage  paid  taxes  assessed  on  the 
mortgaged  premises  and  took  a  new 
bond  and  mortgage  on  the  same 
premises  for  the  amount  so  paid,  it  was 
held  that  the  taking  of  the  new  bond 
and  mortgage  was  not  per  se  a  dis- 
charge; that  it  was  not  such  a  securitj' 
of  a  higher  nature  for  the  same  demand 
as  to  extinguish  the  former,  and  that 
the  holder  might  add  the  amount  paid 
by  him  to  the  first  mortgage  and  hold 
the  mortgagor  for  the  deficiency. 
Eagle  Ins.  Co.  v.  Pell,  2  Edw.  Ch.  (N. 
Y.)63i. 

A  gave  B  a  note  secured  by  a  mort- 
gage on  certain  chattels,  and  after- 
wards he  also  gave  him  a  bond  and 
warrant  of  attorney,  upon  which  judg- 
ment was  entered  and  execution  issued, 
it  being  agreed  between  them  that 
judgment  should  be  taken  as  collateral 
to  the  mortgage.  Held,  that  this  did 
not  operate  as  an  extinguishment  or 
discharge  of  the  mortgage  lien.  Butler 
V.  Miller,  i  N.  Y.  4qb. 

2.  Thomas  Mort.  (2nd  ed.)  134. 

3.  Williamson  v.  Andrew,  4  Har.  & 
M.  (Md.)  482. 

4.  If  the  purchaser  of  the  property 
subject  to  an  attachment  purchases 
also  the  judgment  in  attachment,  there 
is  a  merger.  Donk  v.  Alexander,  117 
111.  330. 

A  deed  of  trust  for  a  valuable  con- 
sideration, dul}'  recorded,  will,  after  the 
lapse  of  a  term,  supersede  a  judgment 
previously  rendered,  but  on  which  no 
execution  has  issued  prior  to  the  date 
of  the  deed.    Whitfield  v.  Clark,  48  Ala. 

S5,';- 

An  assignment  of  a  judgment  against 

two  joint  defendants  to  a  firm,  in  which 


one  defendant  is  a  member,  is  a  satis- 
faction of  the  judgment  in  favor  of 
both.  Morley  v.  Stevens,  47  How.  (N. 
Y.)  Pr.  228. 

A  decree  was  rendered  in  an  ad- 
miralty' cause.  Notice  of  appeal  was 
served,  but  no  security  for  damages  was 
given,  and  judgment  was  entered 
against  the  stipulation,  and  execution 
issued  and  a  levy  made.  Thereafter, 
security  for  damages  was  given  and  the 
return  duly  made  to  the  circuit  court, 
and  proceedings  stayed,  the  execution 
and  levy  being  ordered  to  stand.  The 
appeal  was  heard  in  the  circuit  court 
and  the  decree  of  the  district  court  was 
affirmed  and  appeal  with  due  security 
was  taken  to  the  supreme  court,  which 
aflSrmed  the  decree  of  the  circuit  court. 
Thereafter  the  libellants  sought  to 
enforce  the  execution  and  levy.  Held, 
that  the  judgment  was  destroj'ed  by 
the  subsequent  proceedings,  and  that  a 
perpetual  injunction  must  issue  pre- 
venting such  enforcement.  Dutcher  v. 
WoodhuU,  7  Ben.  (U.  S.)  313. 

5.  Where  one  against  whom  there 
are  judgments  barred  by  the  statute 
of  limitations  gives  a  mortgage,  they 
are  not  merged  therein.  Johnson  v. 
Hines,  61  Md.  122. 

A  judgment  is  not  extinguished  by 
cancellation  of  part  of  the  judicial 
mortgage  securing  it  as  to  certain  real 
estate.  Beall  v.  Elder,  35  Ea.  An. 
1022. 

A  forfeiture  of  a  claim  and  bond 
does  not  operate  as  a  merger  or  satis- 
faction of  the  original  judgrnent,  nor 
does  it  deprive  the  plaintiff  of  the  right 
to  sue  out  an  alias  or  fluries  execu- 
tion.    Patton  V.  Hamner,  33    Ala.   307. 

A  condemnation  of  a  wife's  separate 
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security  or  arrangement  was  to  be  taken  in  full  satisfaction  of  it;' 
and  though  payment  of  a  judgment  may  sometimes  operate  as  an 
equitable  assignment,  the  lien  will  not  be  kept  alive  to  the  pred- 


estate,  to  satisfy  a  part  of  a  judgment 
against  her  husband,  covering  onl3'  the 
value  of  articles  of  comfort  and  support 
of  the  household,  held  not  to  create 
a  merger  of  the  original  judgment,  but 
to  be  merely  ancillary  to  its  collection. 
Roberts  w.  Rice,  71  Ala.  187. 

One  of  two  separate  judgments 
rendered  against  several  defendants,  on 
the  same  cause  of  action,  is  not  merged 
or  satisfied  by  the  replevin  ot  the  other; 
not  even  if  the  defendant  is  only  a  suretj' 
of  the  defendants  in  the  replevin  judg- 
ment. National  Bank  of  Monticello 
V.  Bryant,  13  Bush  (K3'.)  419. 

P  &  Co.  held  a  judgment  against  E, 
which  L  had  bound  himself  to  pay. 
Subsequentl3',  P  &  Co.  and  E  entered 
into  a  contract,  by  the  terms  of  which 
P  &  Co.  were  to  purchase  the  interest 
which  the  Lake  Superior  and  Mis- 
sissippi Railroad  Co.  had  acquired  in  a 
tract  of  land,  through  the  foreclosure 
of  a  mortgage  thereon  executed  by  E 
for  the  company's  benefit,  the  period  of 
redemption  from  such  foreclosure  not 
having  expired.  The  contract  contained 
the  proviso  that  if  E  should,  at  any 
time  within  five  3'ears  from  and  after 
its  date,  pay  to  C  &  Co.  the  sum  paid  to 
the  railroad  company  to  effect  the 
purchase  and  interest,  and  also  the 
amounts  due  upon  the  judgment  and 
taxes  upon  the  land,  and  keep  the 
buildings  thereon  insured,  then  P  &  Co. 
should,  upon  payment  of  said  principal 
sums  and  interest,  execute  and  deliver 
to  E  a  quit  claim  deed  of  said  land. 
The  contract  further  provided  that  in 
case  E  should  neglect  to  paj'  interest 
when  due,  to  keep  up  the  insurance,  and 
to  pay  taxes,  then  such  sums  of  monev 
should  become  and  be  due  and  paj'abfe 
forthwith,  and  P  &  Co.  might  there- 
upon proceed  at  once  by  action  "to 
foreclose  this  contract,"  and  terminate 
by  final  judgment  all  estate,  right  and 
interest  of  E  in  said  land.  The  pur- 
chase from  the  railroad  company  was 
consummated  as  provided  in  the  agree- 
ment, and  the  land  was  still  held  by  P 
&  Co.  as  security.  The  agreement  did 
not  purport  to  be  taken  in  satisfaction 
of,  or  in  substitution  for,  the  judgment. 
It  did  not  stipulate  for  any  forbearance 
to  enforce  or  collect  the  judgment.  No 
such  promise  or  undertaking  with  re- 
gard to  the  paj'ment  of  the  judgment, 


or  of  the  amount  of  it,  or  anv  part  of 
it,  was  made  by  E.  Held,  that,  in  re- 
spect to  the  judgment,  the  contract  was 
a  new  security  onlj',  and  did  not  ope- 
rate to  merge,  satisfy',  pay  or  extin- 
guish the  judgment,  or  to  waive  any  of 
P  &  Co's  rights  to  enforce  or  collect  it. 
Presley  v.  Lowrr,  26  Minn.  158. 

The  presentation  and  establishment 
of  a  judgment  as  a  claim  against  a  de- 
cedent's estate  does  not  merge  its  lien 
on  the  land, so  as  to  prevent  a  subse- 
quent levy  thereunder.  Hardin  v.  Mel- 
ton, 28  S.  Car.  38. 

A,  having  a  note  secured  by  vendor's 
lien  on  certain  land,  obtained  judgment 
and  execution,  and  levied  on  the  land; 
and,  becoming  the  purchaser  at  execu- 
tion sale,  advanced  on  the  land  the 
whole  of  the  judgment.  Afterwards 
he  made  a  contract  with  the  owner  to 
buy  the  land,  payment  to  be  made 
partly  in  the  judgment,  and  partly  in 
money,  to  be  in  satisfaction  of  other 
lien  notes  held  by  B,  and  to  be  invested 
for  B.  It  turned  out  that  the  supposed 
owner  did  not  have  a  good  title.  Held, 
that  the  satisfaction  of  A's  judgment 
should  be  vacated  and  the  land  subjected 
to  the  payment  of  the  judgment,  and 
that  for  monej'  paid  on  the  contract 
A  could  enforce  the  vendor's  lien  of  B, 
and  was  entitled  to  priority  over  her. 
Christian  v.  Clark,  10  Lea  (Tenn.) 
630. 

1.  Where  one  of  the  several  defend- 
ants gave  his  note  with  satisfactory 
personal  securities  in  satisfaction  of 
the  entire  judgment,  held,  that  this 
payment  completely  satisfied  the  judg- 
ment, and  that  any  subsequent  assign- 
ment thereof  could  pass  nothing. 
Shields  t'.  Moore,  84  Ind.  440. 

Where  certain  notes  were  accepted 
in  satisfaction  of  1  judgment  indebted- 
ness, held,  that  an  entry  of  satisfaction 
could  be  enforced  at  any  time.  Kus- 
ler  V.  Crofoot,  78  Ind.  597. 

Evidence  of  the  taking  of  a  secured 
note  from  a  judgment  debtor  for  the 
amount  of  the  judgment  and  the  order- 
ing of  the  return  of  the  execution  is- 
sued on  the  judgment  is  not  of  itself 
proof  of  the  payment  of  the  judgment. 
Sturdevant  Bank  w.  Peterman,  21  Mo. 
App.  512. 

The  mere  giving  and  receiving  a 
note  of  the  debtor  does    not  operate  as 
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judice  of  a  subsequent  bona  fide  purchaser  without  notice,  the 
judgment  appearing  of  record  to  have  been  satisfied  and  dis- 
charged.^ 

IV.  Merbee  of  Simple  Contract  and  Other  Indebtedness— 1. 
Merger  in  Judgment. — A  cause  of  action,  whatever  may  be  its 
nature,  is  merged  in  and  drowned  by  a  judgment  rendered  upon 
it.^  Ail  its  powers  to  sustain  rights  and  enforce  liabilities  termi- 
nate in  the  judgment  or  decree  and  it  can  never  again  be  used  as 
the  foundation  of  a  suit  between  the  same  parties.*  This  in- 
cludes everything  that  can  be  used  as  the  basis  of  a  civil  action.* 
But  a  valid  judgment  is  necessary  to  the  existence  and  continu- 
ance of  a  merger,  and  any  mistake,  defect  or  irregularity  which 
renders  the  judgment  ineffective,  prevents  a  merger  of  the  cause 
of  action  upon  which  it  was  recovered."  So,  where  a  judgment 
which  is  valid  and  sufficient  at  the  time  it  is  rendered  is  reversed 
^x  set  aside,  the  merger  ceases,^  though  this  is  not  effected  by  the 


a  satisfaction  and  discharge  of  a  pre- 
existing judgment.  McCoy  v.  Haz- 
lett,  14  Kan.  430. 

A  note  given  by  a  judgment  debtor 
to  the  creditor  for  the  amount  of  the 
debt,  but  designed  only  to  fix  the  time  of 
payment,  and  after  maturity  returned 
to  the  maker;  hi  Id,  to  be  no  satisfac- 
tion of  the  judgment.  Schneidel"  v. 
Meyer,  56  Mo.  475. 

1.  Persons  v.  Shaeffer,  65  Cal.  79. 

2.  See  Whiting  v.  Beebe,  7  Eng. 
(Ark.)  421;  Wa^'man  t'.  Cochrane,  35 
III.  152;  Marshall  v.  Stewart,  65  Ind. 
243;  Pitts  V.  Fugate,  40  Mo.  405;  An- 
drews V.  Varrell,  46  N.  H.  17;  Hogg  v. 
Charlton,  25  Pa.  St.  200;  Biddleson  v. 
Whitel,  I  W.  Bla.  (Eng.)  507;  Freem. 
Jud.  (3rd  ed.),  §  215. 

A  contract  bv  specialty  merges  int."> 
a  judgment  in  the  same  manner  as  a 
simple  contract.  Pitts  v.  Fugate,  41 
Mo.  405;  Andrews  -u.  Varrell,  46  N.  H. 
17;   King  V.  Hoare,  13  M.  &  W.  (Eng.) 

494- 

3.  Wayman  t'.  Cochrane,  35  III.  152; 
Hogg  V.  Charlton,  25  Pa.  St.  200;  Bid- 
dleson V.  Whitel,  I  W.  Bla.  (Eng.)  507. 

Promissory  Notes.— A  obtained  judg- 
ment against  B  on  a  promissory  note, 
which  judgment  C  satisfied  on  the 
agreement  of  B  to  reimburse  him.  C 
subsequently  attached  B's  property  in 
a  suit  on  the  note  brought  in  the  name 
of  A.  Held,  that  this  attachment  was 
void,  the  note  having  been  satisfied. 
Ashton  v.  Clayton,  27  Kan.  626. 

A  and  B  were  jointly  and  severally 
liable  on  a  note  bearing  ten  per  cent, 
interest  until  paid.  A  died  and  the 
county  court  allowed  a  claim  for  a  bal- 


ance due  on  the  note.  Held,  that  the 
order  for  the  allowance  was  equivalent 
to  a  judgment  in  which  the  note  would 
merge,  and  that  B,  by  paying  the 
amount  with  interest  after  the  date  of 
allowance  at  seven  per  cent,  only,  could 
discharge  himself  from  all  liability. 
(Cassoday,  J.,  dissenting.)  Jameson  v. 
Barber,  56  Wis.  630. 

Bonds. — Where,  upon  default  in  the 
payment  of  the  interest  on  some  bonds, 
a  compromise  was  made  between  the 
holder  and  the  obligor,  and  judgment 
rendered  in  accordance  therewith, 
held,  that  the  obligation  of  the  bonds 
was  entirely  merged  in  that  of  the  judg- 
ment. Mobile  Bank  v.  Mobile  &  Ohio 
R.  Co.,  69  Ala.  305. 

4.  Freem.  Jud.  (3rd  ed.),  §  216. 

5.  See  Briscoe  v.  Stephens,  9  Moore 
(Eng.)  413;  Adney  v.  Vernon,  3  Lev. 
(Eng.)  243;  Mico  v.  Morris,  3  Lev. 
(Eng.)  234. 

A  cause  of  action  will  not  merge  in  a 
judgment  obtained  in  an  action  in 
which  there  was  such  a  defect  of  par- 
ties, as  to  render  the  judgment  ineffect- 
ive, and  a  new  suit  may  be  brought  on 
the  same  demand.  Wixom  v.  Stephens, 
17  Mich.  518. 

Where  the  record  shows  a  judgment 
to  have  been  entered  against  property 
other  than  that  described  in  the  petition 
to  enforce  a  lien,  the  lien  does  not 
merge  in  the  judgment.  Dutton  v. 
Herman,  22  Mo.  App.  458. 

6.  Goodrich  v.  Brodurtha,  6  Gray 
(Mass.)  323. 

If  the  plaintiff  recover  judgment 
against  one  of  several  joint  obligors, 
and    it   is    reversed,   he    may   proceed 
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mere  act  of  taking  an  appeal,*  and  it  is  competent  for  the  parties 
to  an  action  to  agree  that  the  judgment  shall  be  set  aside  and  en- 
joined, on, condition  that  the  original  cause  of  action  shall  not  be 
deemed  merged  in  it.* 

No  demand  of  any  nature,  whether  set  up  by  the  plaintiff  in 
a  complaint,  or  by  the  defendant  in  a  counterclaim,  can  be  taken 
into  account  if  it  has  been  before  considered  in  forming  a  judg- 
ment in  another  action  between  the  same  parties  f  but  in  order  to 
create  such  a  merger,  an  opportunity  must  have  been  had  to  re- 
cover the  entire  demand,  and  it  must  appear  that  the  precise 
thing  in  controversey  in  the  second  suit  could  have  been  recovered 
in  the  first.*     And  a  statutory  judgment  or  determination  in  the 


against   all   of  them   in    a  new  action. 
Maghee  v.  Collins,  27  Ind.  83. 

1.  Cloud  V.  Wiley,  29  Ark.  80. 

2.  Wilson  V.  St.  Louis  etc.  R.  Co., 
87  Mo.  431. 

3.  Bank  of  North  America  T^.Wheeler, 
28  Conn.  433;  Andrews  v.  Farrell,  46 
N.  H.  17;   McGilvraj'  v.  Avery,  30  Vt. 

538- 

4.  Freem.  Jud.  (3rd  ed.),  §  223.  See 
In  re  European  Central  R.  Co.,  4  Ch. 
D.  (Eng.)  33;  Popple  v.  Sylvester.  22 
Ch.  D.  (Eng.)  98;  52  L.  J.  Ch.  54;  47 
L.  T.  329. 

Where  a  plaintiff  obtains  a  judgment 
of  condemnation  against  a  vessel,  in  an 
admiralty  court,  for  a  collision  and 
procures  a  sale  of  the  vessel  thereunder, 
he  may  still  bring  action  to  recover 
such  further  damages  as  he  may  have 
suffered  in  excess  of  the  price  obtained 
for  the  vessel,  for  the  reason  that  this 
could  not  have  been  recovered  in  the 
proceeding  against  the  vessel.  Nelson 
V.  Crouch,  15  C.  B.,  N.  S.  (Eng.;  99; 
10  Jur.,  N.  S.  366. 

A  judgment  against  a  steamboat  is 
not  a  bar,  until  satisfied,  to  an  action 
against  the  owners  upon  the  same  lia- 
bility. Toby ?'.Brown,6 Eng.  (Ark.)  308. 

A  judgment  for  a  debt  secured  by  a 
mortgage  does  not  prevent  the  plain- 
tiff from  subsequently  maintaining  an 
action  to  bar  the  defendant's  equity  of 
redemption  in  the  lands  upon  which 
the  mortgage  was  a  lien.  Harris  v. 
Vaughn,  2  Tenn.  Ch.  483. 

A  second  judgment  for  alimony, 
upon  a  second  divorce  between  parties 
who  remarried  after  a  divorce,  does  not 
merge  a  judgment  for  alimony  granted 
on  the  first  divorce.  Brenner  v.  Bren- 
ner, 48  Ind.  262. 

Where  a  judgment  is  obtained  against 
a  defendant    in    an    attachment,   and 
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afterwards  a  judgment  for  the  whole 
amount  is  rendered  in  the  same  suit 
against  garnishees,  the  latter  judgment 
does  not  extinguish  the  former.  Price 
V.  Higgins,  i  Litt.  (Ky.)  273. 

A  defendant,  jointly  and  severally 
with  A,  undertook,  if  a  bill  of  exchange 
drawn  by  the  defendant  in  favor  of  the 
plaintiff  was  not  paid  at  maturit}',  to 
pay  as  interest  thereon  £20  for  each 
month  afterwards.  The  bill  not  being 
paid  at  maturil3',  the  plaintiff  sued  the 
defendant  for  the  bill  and  interest,  as 
per  agreement,  but  declared  in  such  ac- 
tion on  the  bill  and  recovered  judg- 
ment by  default  for  the  amount  of  such 
bill  only.  He  afterwards  brought  an 
action  against  the  defendant  for  inter- 
est. Held,  that  he  was  entitled  to  main- 
tain such  action  for  the  interest  subse- 
quent to  such  judgment,  as  the  right 
to  interest  under  the  agreement  ceased 
when  judgment  was  obtained.  Flor- 
ence V.  Jenings,  3  Jur.,  N.  S.  (Eng.) 
772;  Florence  v.  Drayson,  1  C.  B.,  N. 
S.  584;  26  L.  J.,  C.  P.  274. 

In  Michigan,  the  courts  refused  to 
apply  the  doctrine  of  merger,  in  a  case 
where  no  legal  impediment  existed  to  a 
full  and  adequate  recovery  in  the  first 
case,  but  such  recovery  was  prevented 
by  the  fraudulent  concealment  from 
the  plaintiff  by  the  defendant,  who  was 
plaintiff's  agent,  of  the  existence  of.cer- 
tain  items  of  indebtedness,  which,  had 
they  not  been  so  concealed,  would  have 
been  included  in  the  former  suit. 
Johnson  v.  Provincial  Ins.  Co.,  12 
Mich.  216. 

Where  two  distinct  judgments  have 
been  entered  on  the  same  cause  of  ac- 
tion the  merger  of  one  of  them  in  a 
statutory  judgment  does  not  affect  the 
other.  Nat.  Bank  of  Monticello  v. 
Bryant,  13  Bush  (Ky.)  419. 
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nature  of  a  judgment  in  a  statutory  proceeding  is  as  effective  in 
producing  a  merger  as  an  ordinary  judgment  in  a  civil  action. ^ 

Every  judgment  is,  as  a  general  rule,  to  be  regarded  as  a  new 
debt,  not  in  any  way  affected  by  the  character  of  the  old  one,* 
though,  in  cases  in  which  the  technical  operation  of  the  doctrine 
of  merger  would  produce  manifest  injustice,  and  where  equity 
and  justice  requires  it,  the  judgment  will  be  construed  rather  as 
an  old  debt  in  a  new  form.^  Such  a  judgment  is  a  contract  or  in 
the  nature  of  a  contract.*  And  when  the  court  is  called  upon  to 
enforce  it,  no  enquiry  will  be  made  concerning  the  facts  preceding 
the  judgment  to  ascertain  whether  the  original  demand  was  one 
which  it  would  have  enforced.^  It  may,  therefore,  be  the  foun- 
dation of  an  action  for  debt,  or  of  a  set-off  or  counter  claim,*'  and 
an  administrator  may,  therefore,  pursue  a  judgment  debtor  by 
action  on  the  judgment  in  his  own  name  in  a  different  State  from 
that  in  which  letters  of  administration  were  issued,'  without  pro- 
curing letters  of  administration  in  such  State.® 


1.  Where  in  proceedings  to  condemn 
land  a  mortgagee  is  awarded  the 
amount  secured  by  his  mortgage,  the 
indebtedness  is  merged  in  the  judgment 
of  condemnation  and  he  can  maintain 
no  further  proceeding  to  obtain  his 
debt,  but  must  look  to  the  award. 
Shepherd  v.  Mayor  etc.  of  N.  Y.,  13 
How.  (N.Y.)  Pr.  286., 

The  presentation  and  establishment 
of  a  claim  against  an  estate  before  the 
county  court, under  a  statute  authoriz- 
ing such  course,  and  the  judgment 
establishing  it,  merges  the  claim  so 
that  it  will  no  longer  draw  interest  as  a 
claim.     Mitcliell  v.  Mayo,  16  111.  83. 

After  a  mortgagee  has  proceeded 
under  the  statute  providing  that  a 
mortgagee  might  prosecute  a  scire 
facias  and  obtain  a  judgment  for  his 
debt  with  execution  against  the  mort- 
gaged premises  only,  his  debt  is  merged 
so  that  he  can  have  no  further  action 
upon  it.    Reedy  v.  Burgert,  i  Ohio  157. 

2.  See  Freem.Jud.  (3rded.),  §  217. 

3.  Evans  v.  Sprigg,  2  Md.  457;  Clark 
V.  Rowling,  3  N.  T.  216;  Wyman  v. 
Mitchell,  I  Cow.  (N.Y.)  316.  See  John- 
son V.  Provincial  Ins.  Co.,  12  Mich.  216. 

4.  Though  the  cause  of  action  may 
have  arisen  from  a  tort,  the  judgment 
is  not,  therefore,  any  the  less  a  contract 
or  in  the  nature  of  a  contract.  Freem. 
Jud.  (3rd  ed.),  §  217. 

5.  See  Thatchers.  Gammon,  12  Mass. 
268. 

A  judgment  rendered  upon  a  for- 
feited recognizance,  taken  for  an  alleged 
violation  of  the  penal  laws  of  the  State, 
can   be   used   as   a  cause   of  action  in 


another  State,  notwithstanding  the  ob- 
jection that  one  State  will  not  aid  in 
enforcing  the  penal  laws  of  another. 
Spencer  v.  Brockway,  i  Ohio  259;  13 
Am.  Dec.  615. 

Judgment  given  for  a  violation  of 
local  notice  regulations,  or  for  any 
other  local  cause,  so  merges  the  cause 
of  action  that  the  judgment  may  be 
used  as  the  basis  of  another  action  in 
another  State.  State  v.  Helmer,  21 
Iowa  370;  Healy  v.  Root,  11  Pick. 
(Mass.)  390. 

A  judgment  rendered  on  consent  is 
of  the  same  effect  as  one  rendered  in 
an  action,  as  the  consent  is  merged  in 
the  action.  Holmes  x'.Guion,  44M0. 164. 

6.  Johnson  v.  Butler,  2  Iowa  535; 
Taylor  v.  Root,  4  Keyes   (N.  Y.)  335. 

Where  the  assignee  of  a  note  sued 
the  maker,  who  had  an  offset  to  the 
note  consisting  of  a  judgment  against 
the  assignor  which  he  failed  to  set  up, 
and  judgment  vi^as  given  against  him, 
and  suit  was  subsequently  brought  in 
another  State  on  this  last  judgment, 
and  the  defendant  sought  to  set  up  his 
judgment  as  an  offset  to  this  action, 
the  court  refused  to  entertain  it  on 
the  ground  that  all  the  equities  existing 
between  the  the  parties  were  merged  in 
the  judgment.  Ault  v.  Zehering,  38 
Ind.  433. 

7.  Tallmage  v.  Chapel,  16  Mass. 
71;  Hall  V.  Harrison,  21  Mo.  227;  Allen 
V.  Lyman,  27  Vt.  20;  Nelson  v.  Bagby, 
25  Tex.  Supp.  30:;;    Biddlei;.  Wilkins, 

1  Pet.  (U.S.)  686;  fionafous  v.  Walker, 

2  Term.  Rep.  (Eng.)  126. 

8.  Vaugnelin    v.   Bonard,   15  C.  B. 
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Enquiry  into  the  nature  of  the  cause  of  action,  however,  is  not  for- 
bidden, when  prosecuted  for  any  purpose  consistent  with  the 
judgment,  and  it  is  frequently  necessary  to  its  interpretation. * 
And,  where  the  methods  prescribed  by  the  statute  law  of  a  State 
for  preserving  judgment  liens  are  pursued,  the  doctrine  of  merger 
must  not  be  so  applied  in  that  State  as  to  defeat  the  purpose  of 
the  law  and  destroy  priorities  expressly  intended  to  be  preserved.* 
The  merger  of  a  contract  of  other  obligation  is  not  a  ground  for 
objection  to  its  admission  in  evidence  to  establish  a  collateral 
fact.3 

(a)  Reasons  for  the  Doctrine  of  Merger  in  Judgments. 
— The  rendition  and  entry  of  a  judgment  or  decree  establishes  in 
the  most  conclusive  manner  and  reduces  to  the  most  authentic  form, 
that  which  had  hitherto  been  unsettled,  and  which  had  probably 
depended  upon  destructible  and  uncertain  evidence.'*  The  theory 
formerly  was  that  a  merger  could  be  produced  by  the  change  of 
an  inferior  remedy  or  evidence  into  a  superior  one.*  In  later  cases 
the  doctrine  of  merger  is  supported  on  the  grounds  that  the  al- 
lowance of  a  new  suit  is  a  superfluous  and  vexatious  encourage- 
ment to  litigation,  injurious  to  the  defendant  and  of  no  benefit  to 
the  plaintiff.®  And  the  present  rule  undoubtedlj^  is  that  no  sec- 
ond suit  can  be  maintained  on  the  same  cause  of  action,  irrespec- 
tive of  the  question  whether  the  judgment  in  the  first  suit  was  of 
a  higher  or  lower  nature  than  the  cause  of  action,  the  reason  for 
the  rule  being  that  the  judgment  is  a  judicial  determination  of 
the  rights  of  the  parties  into  which  the  plaintiff  has  voluntarily 
elected  to  transform  his  claim.' 

{b)  Merger  of  One  Judgment  in  Another. — The  general 
rule  is,  that  a  judgment,  when  used  as  a  cause  of  action,  upon  which 
another  judgment  is  obtained,  is  merged  in  and  extinguished  by 
the  new  judgment.^     The  same  rule  applies  to  the  merger  of  an 

(Eng.),  N.  S.  341;   s.  c,  33   L.  J.,  N.  S.  the  contract  by  specialty' being  of  a  more 

■C.  P.  78;  12  W.  R.  128.  base  nature,  was  ciianged  into  a  thing  of 

1.  Freem.  Jud.  (3rd  ed.),  §§  215,  244.  record,    and   no   further   suit  could   be 
The    place    wliere    a    contract    was  brought   to   vex  the   defendant;  but  if 

made  may  be  ascertained  in  order  that  plaintiff  had   his   judgment  in   a  court 

the  lex  loci,  which  is  a  part  of  the  con-  not  of  record,  he  might   bring  another 

tract,   may    have    its    effect   upon  the  action,  because  his  bond  had   not  been 

judgment,  and   if  the  prevailing  party  changed  into  a  matter  of  higher  nature, 

was  entitled  to  certain  privileges  or  ex-  Viner's  Abr.,  citing  6  Rep.  44  b,  45  a,  b. 

■empted  from  certain  burdens  under  his  6.    Smith  v.  Nicolls,  5  Bing.   (Eng.) 

■contract,   he    may  be    entitled    to    the  N.  C.  208;  7  Dowl.  282. 

same    privileges    and    exemptions,    in  7.  See  Frazier  v.  McQueen,  20  Ark. 

many     cases     under      his     judgment.  68;  Neal^  v.  Jeter,  20  Ark.  98;  Johnson 

Freem.  Jud.  (3rd  ed.),  ^  244.  v.  Kitch,  100  Ind.  30;  Gould  v.  Hayden, 

2.  Hay  v.  Alexandria  etc.  R.  Co.,  20  63  Ind.  443;  Denegre  v.  Haun,  13  Iowa 
Fed.  Rep.  15.  240;    Chitty    v.   Glenn,    3    T.  B.   Mon. 

3.  Marshall  v.   Stewart,  65  Ind.  243.  (Ky.)  425. 

4.  Freem.  Jud.  (3rd  ed.),  §  215.  8.   Whiting  v.  Beebe,  7  Eng.  (Ark.) 
B.  Weeks   v.   Pearson,    5  N.  H.  324.     421;   Frazier  v.  McQueen,  20  Ark.  68; 

And  see  Freem.  Jud.  (3rd  ed.),  §215.         Chitty  v.   Glenn,   3  T.  B.  Mon.  (Ky.) 

If  a  man  brought  debt  upon  a  bond,     425. 
•and  had  judgment  in  a  court  of  record.        Two  judgments,  recovered  in  1847-8, 
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ordinary  judgment  in  a  statutory  one,  as  in  the  case  of  a  deliveiy 
bond,  which,  when  forfeited,  has,  by  statutory  enactment,  the 
force  and  effect  of  a  judgment  upon  which  execution  may  be 
issued,  and  which,  when  so  forfeited,  merges  and  discharges  the 
judgment  upon  which  it  was  given. ^  But,  on  the  other  hand, 
some  of  the  courts  have  proceeded  upon  the  more  ancient  theory 
that  one  judgment  can  merge  in  another,  only  when  some  higher 
remedy  or- evidence  is  created,  and  that  the  old  judgment  cannot 
merge  in  the  new,  if  it  is  of  equal  or  inferior  degree.^ 

{c)  Judgments  of  Other  States  and  Countries. — When  a 
judgment  is  given  no  extra-territorial  effect,  the  operation  of  the 
merger  extends  no  further  than  the  incidents  growing  out  of  the 
judgment  -^  but  wherever  it  is  enforced  as  a  final  adjudication  he- 


attached  under  Iowa  code  1854,  as 
liens  upon  an  equitable  interest  upon 
real  estate.  In  1864  these  remained  un- 
satisfied, and  an  ordinary  judgment  as 
a  debt  was  recovered  on  them  for  the 
amount  of  both,  and  the  costs  up  to 
date,  under  which,  a  sheriff's  sale  was 
made  in  1858.  Held,  that  the  judg- 
ments of  1847-8  were  merged  in  that  of 
1854,  and  the  lien  under  them  dis- 
charged; and  that  the  sheriff  sale  passed 
the  defendant's  interest  subject  to  such 
other  liens  and  rights  as  had  accrued 
thereon  prior  to  the  rendition  of  the 
last  judgment.  Denegre  v.  Haun,  13 
Iowa  240. 

Where,  by  agreement,  a  reference  is 
had  to  determine  the  amount  due  on  a 
judgment,  and  a  judgment  is  rendered 
for  the  amount  found  due  and  is  paid, 
the  original  judgment  is  superseded 
and  its  collection  will  be  enjoined. 
Johnson  v.  Kitch,  loo  Ind.  30. 

Judgment  of  Different  States. — A 
judgment  rendered  in  Indiana  on  which 
a  judgment  was  subsequently  recovered 
in  a  court  of  competent  jurisdiction  in 
Ohio,  held,  to  be  merged  in  the  lat- 
ter, so  as  to  release  all  liens  and  priori- 
ties of  the  former  on  lands  in  Indiana, 
and  the  owner  to  be  entitled  to  an  in- 
junction upon  sale  thereof.  Gould  v. 
Hayden,  63  Ind.  443. 

1.  Neal^  V.  Jeter,  20  Ark.  98;  Frazier 
V.  McQueen,  20  Ark.  68;  Wright  v. 
Yell,  13  Ark.  503;  Black  v.  Nettle,  25 
Ark.  606;  Russel  v.  Shute,  25  Ark.  469; 
Lipscomb  v.  Grace,  26  Ark.  231;  Han- 
na  V.  Guy,  3  Bush  (Ky.)9i;  Cookie. 
Armstrong,  25  Miss.  63;  Bank  of  United 
States  V.  Patton,  5  How.  (Miss.)  200; 
Brown  v,  Clark,  4  How.  (U.  S.)  4. 

In  Kentucky,  a  person  having 
pleaded  guilty  to  an  indictment  charg- 


ing him  with  being  a  common  gambler 
was  adjudged  "to  make  his  fine  to  the 
commonwealth  by  the  payment  of  fift}'" 
dollars."  For  this  fine  a  capias  fro 
fine  was  awarded  against  him  which  he 
replevied  with  one  W,  as  his  surety. 
At  the  maturity'  of  the  replevin  bond, 
execution  issued  thereon  and  was  re- 
turned unsatisfied.  After  this  a  second 
capias  pro  fine  was  issued,  but  \yas 
quashed  on  motion  on  the  ground  that 
the  original  judgment  levying  the  fine 
had  been  merged  in  the  replevin  bond. 
Com.  V.  Merrigan,  8  Bush  (Ky.) 
132.  A  different  rule  prevails  in  Ala- 
bama.    See  Patton  v.  Hamner,  33  Ala. 

307- 

2.  Weeks  v.  Pearson,  j  N.  H.  324. 

Motion  to  enter  satisfaction  of  judg- 
ment, because  it  had  been  recovered 
upon  in  another  action,  was  denied 
upon  the  ground  that  the  new  judgment 
was  not  of  superior  degree,  and  there- 
fore did  not  merge  the  former  one. 
Muraford  v.  Stocker,  i  Cow.  (N.  Y.) 
178;  Andrews  v.  Smith,  9  Wend.  (N. 
Y.)  53;  Griswold  v.  Hill,  2  Paine  (U. 
S.)  492. 

Freeman  in  his  work  on  judgments- 
fFreem.  Jud.  (3rd  ed.),  §216)  com- 
ments on  this  doctrine  as  follows: 
"The  effect  of  this  ruling  would  be  that 
the  estate  of  the  debtor  could  be  in- 
volved by  a  multiplicity  of  record  liens, 
and  his  chattels  seized  under  a  great 
number  of  executions,  and  himself 
financially  ruined  by  the  expenses  of 
divers  proceedings,  all  based  upon  a 
single  and  indivisible  demand." 

3.  Middlesex  Bank  v.  Butman,  29 
Me.  19;  McVicker  v.  Beedy,  31  Me. 
314;  Rangely  v.  Webster,  11  N.  H.  299; 
Bennett  v.  Cadwell,  70  Pa.  St.  253; 
Campbell  v.  Steele,  11  Pa.  St.  394,  39°- 
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tween  the  parties,  it  ought  alsp  to  be  a  bar  to  another  suit.^  So  a 
foreign  judgment  can  nowhere  be  given  greater  effect  than  it  had 
in  the  jurisdiction  where  it  was  rendered.^  •  And  it  will  not  merge 
the  original  cause  of  action  where  the  court  rendering  it  had  no 
jurisdiction  in  personam? 

A  judgment  in  the  courts  of  the  United  States  or  of  any  of  the 
States,  being  a  debt  of  record  and  entitled  to  full  faith  and  credit, 
is  a  merger  of  the  cause  of  action  in  every  part  of  the  United 
States  in  the  same  manner  as  in  the  State  where  it  was  rendered.* 
And  where  different  actions  are  pending  in  different  States  upon 
the  same  cause  of  action,  the  judgment  in  either  will  bar  the  fur- 
ther prosecution  of  the  other.^  Where  a  judgment  was  irregu- 
larly obtained,  and  therefore  voidable  in  the  State  where  it  was 
entered,  it  will,  in  the  absence  of  an  appropriate  proceeding  to 
.avoid  it,  be  regarded  as  a  merger  of  the  original  cause  of  action, 
in  other  States  as  well  as  in  the  State  where  it  was  rendered.** 

\n  England,  A  lox€\^Vi.  judgment  is  carried  into  effect,  in  most 
respects  to  the  same  extent  as  those  rendered  in  one  of  the 
United  States  are  enforced  by  the  courts  of  a  sister  State ;  but 
such  judgment  is  not  regarded  as  being  of  a  higher  nature  than  the 
original  cause  of  action,  nor  as  a  matter  of  record,  and  does  not, 
therefore,  debar  the  plaintiff  from  bringing  his  action,  but  leaves 
him  his  option,  either  to  resort  to  his  original  ground  of  action  or 
to  bring  assumpsit  on  the  judgment.'^ 

(d)  Merger  of  Demands  Ex  Contractu — i.  Actions  on 
Accounts.  — In  actions  on  an  account,  the  courts  will  usually  pre- 
sume that  an  agreement  or  understanding  existed,  pursuant  to 
which  one  party  was  to  furnish  goods  or  perform  labor,  or  what- 
ever the  case  might  be,  for  the  other,  for  a  definite  time  or  at  the 
"will  of  the  parties,  and  that  the  aggregate  amount  due  for  the 
whole  should  constitute  but  one  cause  of  action.*    Book  accounts 

1.  Jones  V.  Jamison,  15  La.  An.  35.  Bank  of  North  America  v.  Whieeler,  28 

2.  Freem.  Jud.  C3rd  ed.),  §  221.  Conn. 433.  And  the  fact  that  the  defend- 

3.  Middlesex  Bank  v.  Butraan,  29  ant  has  property  in  the  State  where 
Me.  19;  McVicker  *.  Beedy,  31  Me.  the  action  is  still  pending,  but  none  in 
3'4-  the    State   where   judgment   has   been 

4.  Ault  V.  Zehering,  38  Ind.  429;  rendered,  makes  no  difference.  Child 
Barnes  t).  Gibbs,  31  N.J.  L.  317;  United  v.  Eureka  Powder  Works,  45  N.  H. 
States  V.  Dewey,  6  Biss.  (U.  S.)  501.  1547. 

If  it  is  provided   by  a  statute  that  a  6.  Henderson  v.  Stamford,  105  Mass. 

joint    contract    shall   be   construed    as  504;  7  Am.  Rep.  551. 

joint  and  several,  the  merger  of  such  a  7.    Phillips    v.    Hunter,    2     H.    Bla. 

contract  by  the  recovery  of  a  judgment  (Eng.)   402;  Robertson  v.  Struth,  5  Q^ 

thereon  must  be  treated  in  other  States  B.   941;    Smith   v.  NichoUs,  5  Bing.  N. 

as  though  it  had   arisen  out  of  a  joint  C.  208;  7  Dowl.  282;  Bank  of  Austral- 

and  several,  and   not  a  joint,  contract,  asia  v.   Harding,  g  C.   B.  661;   Halite. 

Suydam    v.    Barber,    18    N.    Y.    468;  Odber,    11   East   118.     And    see  Wood 

Thomas  v.  Mohler,  25  Md.  36.  v.  Gamble,   11   Cush.   (Mass.)  8;  Bone- 

B.  Rogers   v.    Odell,    39    N.   H.  452;  steel  v.  Todd,  9  Mich.  371;  Frazier  tJ. 

McGilvray  v.  Avery,  30  Vt.  538.  Moore,   n  Tex.  755;  Lyman  v.  Brown, 

The  rule  is  the  same,  even  though  an  2  Curt.  (U.  S.)  559. 

appeal  has  been  taken  and  is  pending.  8.  Pinney   v.  Barnes,  ^17  Conn.  420; 
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are  subject  to  the  same  rule,^  though  some  courts  have  considered 
each  charge  as  a  separate  cause  of  action  which  would  not  be 
affected  by  a  judgmant  for  the  recovery  of  other  charges* 

2.  Promissory  Notes  and  Bills. — While  a  judgment  recovered 
upon  a  promissory  note  or  bill  of  exchange  is  a  merger  of  the 
cause  of  action  as  between  the  parties  to  the  suit,  the  note  or 
bill  is  not  so  merged  as  to  prevent  the  endorsers  from  paying  the 
judgment,  receiving  the  note  and  maintaining  an  action  on  it 
against  the  maker;^  but  a  judgment  against  one  joint  maker  is  a 
discharge  of  all  the  other  makers  from  all  suits  by  the  same  plain- 
tiff or  persons  in  privity  with  him.* 

3.  Pri^icipal  and  Agent,  Sureties,  Warrantors  and  Garnishees. 
— In  cases  where  principal  and  agent  are  each  severally  liable  on 
the  same  demand,  a  judgment  against  the  agent  is  a  bar  to  an 
action  against  the  principal.^  Suing  the  agent  being  an  election 
to  pursue  him,  and  such  suit  giving  the  agent  a  right  of  action 
against  the  principal,  the  latter  ought  not  to  be  subject  to  sepa- 
rate suits  for  the  same  cause.® 

While  a  judgment  against  a  principal  and  surety  merges  the 
cause  of  action  upon  which  it  was  recovered,'^  the  weight  of  author- 
ity holds  that  there  is  no  merger  of  their  relationship  to  each 
other,  and  that  any  acts  of  preference  to  the  principal  debtor,  or 
otherwise  which  are  sufficient  to  discharge  the  surety  before 
judgment,  will  have  the  same  effect  after  it,  and  constitute  a 
complete  defence  to  an  action  on  the  judgment.^ 

Bunnell  v.  Pinto,  2  Conn.  431;  Sicor  v.  covered  judgment  against  an  acceptor 

Sturgis,   16  N.  Y.  548;   Smith  w.  Jones,  of  a  bill,  does  not  prevent  the  drawer, 

15  Johns.  (N.  Y.)  229.  who  has  taken  it,  from  recovering  an- 

A   contract  to  pay  for  the  use  of  a  other   judgment   against   the  same  ac- 

horse  and   carriage  is  separate  and  dis-  ceptor.     Macdonald  v.  Bovington,  4  T. 

tinct  froin  the  implied  obligation  to  paj'  R.  (Eng.)  825. 

for  damages  done  by.  them  during  the  4.  Barnet  v.  Juday,  38  Ind.  86;  Hal- 
period  of  hiring;  and  therefore  judgment  lowell  V.  MacDowell,  8  Up.  Can.  (C. 
for  the  hire  does  not  affect  a  claim  for  P.)  21. 

the  damages.     Shaw  v.  Beers,  25  Ala.         5.  The  recovery  of  a  judgment  on  a 

449.  bill  of  lading  against  the  master  of  a 

1.  Avery  v.  Fitch,  4  Conn.  362;  Lu-  ship  is  a  sufficient  defence  to  an  action 
cas  V.  LeCompte,  42  111.  303;  2  Smith's  against  the  ship  owner,  on  the  same 
Lead.  Cas.  671.  bill  of  lading,  even  though  satisfaction 

2.  Mcintosh  V.  Lown,  49  Barb.  (N.  has  not  been  obtained.  Priestly  t;.  Fer- 
Y.)  550;  Rex  V.  Sheriff,  i  B.  &  Ad.  nie,  3  H.  &  C.  (Eng.)  977;  11  Jur.,  N.  S. 
(Eng.)  672.  813;  13  W.  R.  1089. 

3.  Kelsey  -v.  Bradbury,  21  Barb.  (N.         6.  Freem.  Jud.  (3rd  ed.),  §  225a. 
Y.)   531;   Corey   v.   White,  3  Barb.  (N.         7.  See  Marshall  z>.  Aiken,  25  Vt.  328, 
Y.)   12;  Tarleton  v.  Allhusen,  2  Ad.  &  332;  Dunham  v.  Downer,  31  Vt.  249. 
El.  (Eng.)  32.  8.  Rice  v.  Morton,  19  Mo.  263;  Car- 

In   an  action  by  an  endorser  against  penter  v.   King,  9   Mete.  (Mass.)  511 

the   maker  of  a  note,  the  fact  that  a  La  Farge  ij.  Herter,  11   Barb.  (N.  Y.^ 

prior   endorser,  while  the    holder,   and  159;   Baird   v.   Rice,    i   Call   (Va.)   18 

before    the  plaintiff  took  it,   recovered  Com.  v.  Haas,  16  Serg.  &  R.  (Pa.)  252 

judgment  against  the  defendant  and  the  Com.  v.  Miller,  8  Serg.  &  R.  (Pa.)  452 
payee  is  no  defence.    McLennan  v.  Mc-         To    the    contrary,   see    Dunham   ^. 

Monies,  23  Up.  Can.  (Q^B.)  115.    __  Downer,     31     Vt.     249;    Marshall   v. 

The   fact   that   an   endorser  has   re-  Aiken,  25  Vt.  328,  332. 
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Judgment  against  an  original  warrantor  in  favor  of  the  last 
grantee,  with  satisfaction,  the  contract  of  warranty  having  passed 
to  such  grantee,  is  a  bar  to  any  action  by  any  intermediate  gran- 
tees.^ But  taking  judgment  against  a  garnishee  does  not  merge 
the  demand  against  the  principal.  Judgments  may  be  recovered 
against  each,  and  both  be  proceeded  upon  until  one  is  satisfied.^ 

4.  Stock  Companies. — Obtaining  judgment  on  a  demand 
against  a  stock  company  merges  the  original  liability,  and  the 
-only  way  in  which  the  individual  liability  of  the  stockholders  can 
be  reached  is  through  an  action  against  them  on  the  judgment.^ 

5.  Indivisible  Demands. — It  is  an  undisputed  propositioh  that 
a  single  and  entire  demand  cannot  be  divided  so  as  to  constitute 
the  basis  for  more  than  one  action,  and  that  the  recovery  of  a 
judgment  upon  any  part  of  such  a  demand  merges  the  whole,* 
and  the  same  rule  applies  even  though  a  portion  of  it  may 
have  been  assigned  to  a  third  person,*  but  it  is  equally  undisputed 
that  one  person  may  hold  several  distinct  causes  of  action  against 
another,  an  action  upon  any  one  of  which  does  not  prejudice  the 
right  to  proceed  upon  any  of  the  others.® 


1.  Brady  v.  Spurck,  27  111.  481. 

2.  Price    v.    Higgins,    i    Litt.    (Kj-.) 

273- 

3.  See  Witherhead  v.  Allen,  28 
Barb.  (N.  Y.)  661. 

In  a  California  case  the  court  ar- 
rived at  a  different  conclusion,  advanc- 
ing on  the  assumption  that  the  plaintiif 
had  two  distinct  causes  of  action,  one 
against  the  corporation  and  the  other 
against  the  stockholders,  either  of 
vphich  could  be  prosecuted  to  judgment 
without  affecting  the  other.  Young  v. 
Rosenbaum,  39  Cal.  646. 

4.  Crosby  f.  Jeroloman,  37  Ind.  264, 
277;  Warren  v.  Comings,  6  Cush. 
(Mass.)  103;  Dutton  v.  Shaw,  35  Mich. 
431;  Staples  V.  Goodrich,  21  Barb.  (N. 
^■)  317;  Smith  t;.  Jones,  15  Johns.  (N. 
Y.)  229;  Waterbury  v.  Graham,  4 
Sandf  (N.  Y.)  215;  Marsh  v.  Pier,  4 
Rawle  (Pa.)  273;  Guernsey  v.  Carver, 
8  Wend.  (N.  Y.)  492;  24  Am.  Dec.  60; 
Turner  v.  Plowden,  5  Gill  &  J.  (Md.) 
521;  23  Am.  Dec.  596. 

Where  it  was  provided  that  the  plain- 
tiff should  be  entitled  to  judgment  un- 
less an  affidavit  of  defence  was  filed, 
and  the  defendant  having  filed  such  an 
affidavit  as  to  part  of  the  plaintiff's 
clairrt,  judgment  was  rendered  for  the 
plaintiff  for  the  balance,  the  court  held 
that  there  could  be  but  one  judgment  in 
the  action,  and  that  the  disputed  por- 
tion of  the  claim  could  not  be '  pro- 
ceeded upon.  Brazier  v.  Banning,  20 
Pa.St.3l5. 


5.  Ingraham  v.  Hall,  11  S.  &  R.  (Pa.) 
-78. 

6.  Robbins  v.  Harrison,  31  Ala.  160; 
Wittick  V.  Traum.  27  Ala.  i;62;  Rex  v. 
Sheriff,  t  B.  &.  Ad.  (Eng.)  672. 

Two  actions  may  be  maintained  on  a 
note  signed  by  A  B  &  Co.,  and  by  A 
B,  one  against  A  B  and  the  other 
against  the  firm.  Gilman  v.  Foote,  22 
Iowa  560. 

A  note  payable  in  one  3'ear,  with  in- 
terest semi-annually,  comprises  two  dis- 
tinct contracts;  one  to  pay  the  princi- 
pal sum,  and  the  other  to  pay  the  inter- 
est when  they  shall  respectively  become 
due,  and  a  judgment  in  an  action  for 
the  interest  does  not  merge  the  contract 
for  payment  of  the  principal.  Andover 
Savings  Bank  v.  Adams,  i  Allen 
(Mass.)  28;  Sparhawk  v.  Wills,  6  Gray 
(Mass.)  163. 

Where  F  discounted  a  bill  drawn  by 
J  upon  A,  and  J  and  A  agreed  that  in 
case  the  bill  was  not  paid  at  ma- 
turity, they  vifould  pay  £20  for  each 
month  it  remained  unpaid,  and  F  sued 
J  on  the  bill  claiming  no  interest,  and 
recovered  a  judgment,  it  was  held  that 
the  agreement  to  pay  the  £20  per  month 
interest  was  a  distinct  and  separate 
agreement,  and  that  F  could  recover 
the  £20  in  another  action  for  every 
month  until  the  bill  was  merged  in  the 
judgment  obtained  upon  it.  Florence 
V.  Jennings,  2  C.  B.  (Eng.),  N.  S.  454. 
To  the  contrary,  see  Howe  v.  Brad- 
ley, 19  Me.  31  (Emery,  J.,  dissenting). 
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There  can,  however,  be  but  one  recovery  on  one  contract.* 
What  constitutes  one  and  a  single  and  indivisible  contract 
depends  upon  the  facts  of  each  particular  case.^  The  recovery 
upon  a  contract  does  not  affect  any  distinct  cause  of  action  subse- 
quently accruing,*  but  where  an  established  setoff  exceeds  the 
plaintiff's  demand,  a  subsequent  action  cannot  be  maintained  to 
recover  the  excess.* 

6.  Joint  and  Joint  and  Several  Obligations. — A  judgment 
against  one  or  more  persons,  who  are  jointly  liable  with  others, 
merges  the  entire  cause  of  action,  in  all  cases  in  which  a  plea  in 
abatement  for  nonjoinder  would  be  sustained,  and  no  further  suit 
can  be  maintained  either  against  the  others  severally  or  against 
all  combined.^  This  rule  is  applied  to  copartnership  obligations 
with    the    utmost  strictness.®     Some   States  have,  however,  pro- 


1.  Dalton  V.  Bentley,  15  111.  420; 
Goodrich  v.  Yale,  97  Mass.  15;  Warren 
V.  Comings,  6  Cusii.  (Mass.)  103; 
O'Beirne  v.  Lloyd,  43  N.  Y.  248; 
Draper  v.  Stouvenel,  38  N.  Y.  219; 
Hoif  V.  Meyers,  42  Barb.  (N.  Y.)  270; 
Chinn  v.  Hamilton,    Hempst.   (U.   S.) 

438. 

2.  A  judgment  obtained  for  a  breach 
of  a  covenant  in  a  lease  is  a  bar  to  an 
action  for  any  previous  breach.  Stuy- 
vesant  v.  Mayor  etc.  of  N.  Y.,  11  Paige 
(N.  Y.)  414;  Bendernagle  v.  Cocks,  19 
Wend.  (N.  Y.)  207;  Fish  v.  Folley,  6 
Hill  (N.  Y.)  54. 

Where  a  bond  is  given  to  a  constable 
to  indemnify  him  against  all  damages, 
charges,  trouble  and  expense  that  he 
might  be  put  to  by  reason  of  a  levy 
upon  and  sale  of  certain  property,  the 
different  items  constitute  but  a  single 
demand.  Bancroft  v.  Winspear,  44 
Barb.  (N.  Y.)  209. 

A  judgment  obtained  in  an  action  for 
a  breach  of  a  covenant  by  failure  to 
erect  a  crossing  will  be  considered  as 
full  compensation  for  all  damages 
which  have  arisen  or  which  may  arise 
from  the  breach  of  the  covenant,  and 
the  plaintiff  6an  recover  no  damages 
accruing  subsequently  to  the  former  re- 
covery. Smith  V.  Great  Western  R. 
W.  Co.,  6  Up.  Can.  C.  P.  156.  And 
see  Manning  w.  Eastern  Counties  R. 
W.  Co.,  12  M.  &  W.  (Eng.)  237; 

The  contrary  rule  that  each  •  suc- 
cessive breach  of  any  contract  consti- 
tutes a  new  and  independent  cause  of 
action  is  maintained  in  Badger  v.  Tit- 
comb,  15  Pick.  (Mass.)  409;  Mcintosh 
V.  Lown,  49  Barb.  (N.  Y.)  550. 

3.  See  Wright  v.  Butler,  6  Wend. 
(N.  Y.)  284;  21  Am.  Dec.  323;  Freem. 
Jud.  (3rd  ed.),  §  240. 


4.  O'Connor  v.  Varney,  ii  Gray 
(Mass.)  231;  Inslee  v.  Hamlon,  11  Hun 
(N.  Y.)  156;  Simes  v.  Zane,  24  Pa.  St. 
242.  I 

6.  People  V.  Harrison,  82  111.  84; 
Lawler  v.  Bandovv  (Wis.),  Leg.  N., 
March,  18S0,  p.  200.  And  see  Brady  i\ 
Reynolds,  13  Cal.  31;  Root  ».  Dill,  38 
Ind.  169;  Maghee  v.  Collins,  27  Ind.  83; 
Henderson  v.  Reeves,  6  Blackf  (Ind.) 
loi;  Wann  w.  McNulty,  2  Gilm.  (Me.) 
355;  Kingsley  v.  Davis,  104  Mass.  178; 
Ward  -v.  Johnson,  13  Mass.  148;  Suy- 
dam  V.  Barber,  18  N.  Y.  468;  Benson 
V.  Paine,  17  How.  (N.  Y.)  Pr.  407; 
Robertson  v.  Smith,  18  Johns.  (N.  Y.) 
459;  9  Am.  Dec.  227;  Thomas  v.  Rum- 
sey,  6  Johns.  (N.  Y.)  26;  Smith  v. 
Black,  9  S.  &  R.  (Pa.)  142;  11  Am. 
Dec.  686;  Philson  v.  Barapfield,  1  Brev. 
(S.  Car.)  202;  King  v.  Hoare,  2  Dowl. 
&  L.  (Eng.)  382;  Harris  v.  Dunn,  18 
Up.  Can.  Q^B.  352. 

A  different  rule  was  adopted  by 
Chief  Justice  Marshall  in  Sheehy 
V.  Mandeville,  6  Cranch  (U.  S.)  253, 
in  which  he  held  that  a  judgment 
against  one  of  the  makers  of  a  joint 
note  did  not  merge  it  as  to  the  other 
maker,  and  his  conclusion  was  sustained 
by  Sneed  v.  Weister,  2  A.  K.  Marsh. 
(Ky.)  277;  Union  Bank  v.  Hodges,  n 
Rich.  (S.  Car.)  480;  Treasurers  of  State 
V.  Bates,  2  Bail.  (S.  Car.)  362;  and  Col- 
lins v.  Lemasters,  i  Bail.  (S.  Car.)  L. 
348;  21  Am.  Dec.  469,  and  note;  but  it 
was  directly  overruled  in  the  same 
court  in  Mason  v.  Eldred,  6  Wall.  (U. 
S.)  231,  and  the  rule  stated  in  the  text 
has  •  been  generally  adopted  by  the 
American  States. 

6.  Crosby  v.  Jeroloman,  37  Ind.  264, 
276;  Nichols  V.  Burton,  5  Bush  (Ky.) 
320;    Candee  v.  Clark,  2'  Mich.   25s; 
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vided  by  statute  for  the  rendition  of  judgment  in  actions  against 
persons  jointly  liable  without  service  on  all  the  defendants,  such 
judgment  to  be  satisfied  out  of  the  individual  property  of  the 
defendants  served,  and  the  joint  property  of  all,  in  which  case, 
the  defendants  not  before  served  may  be  subsequently  proceeded 
against  and  subjected  to  a  personal  judgment.^  And  where  a 
joint  obligation  is  entered  into  by  parties  residing  in  different 
States,  a  recovery  against  one,  in  the  State  where  he  resides,  does 
not  bar  an  action  against  the  others  in  the  other  State.^  And  in 
Indiana,  where  one  of  the  joint  obligors  has  died  and  judgment  has 
been  afterwards  obtained  against  the  survivor  who  is  insolvent, 
the  original  claim  may  still  be  enforced  against  the  estate  of  the 
deceased.^ 

Where  the  obligation  is  joint  and  several,  a  judgment  against 
a  part  of  the  persons  bound  by  it  does  not  release  the  rest  of 
them  until  it  is  satisfied,*  such  obligation  furnishing  two  dis- 
tinct remedies,  one  by  joint  action  against  all,  and  the  other  by 
several  action  against  each.  Such  actions  in  no  wise  affecting  or 
interfering  with  each  other,^  though  some  of  the  cases  hold  that 
the  plaintiff  must  elect  to  pursue  either  the  one  remedy  or  the 


-Averill  v.  Loucks,6  Barb.  (N.  Y.)  19; 
Sloo ".  Lea,  iS  Ohio  279;  Svdam  v. 
Cannon,  i  Houst.  (Del.)  431;  Wood- 
worth  V.  Spaffordb,  2  McLean  (U.  S.) 
168;  U.  S.  -v.  Trafton,  4  Story  (U.  S.) 
■646;  Kx  farte  Higgins,  3  De  G.  &  J. 
(Eng.)  33. 

A  iudgment  against  the  known  mem- 
bers of  a  partnership  merges  the  cause 
of  action  so  that  no  action  can  be  main- 
tained against  the  secret  or  dormant 
ones,  and  the  fact  that  the  plaintiff  did 
not  know  that  there  were  an^-  such  se- 
cret or  dormant  partners  does  not 
change  the  rule.  Scott  v.  Colmesnil,  7 
J.J.  Marsh.  (Ky.)  416;  Smith  v.  Black, 
9  S.  &  R.  (Pa.)  142;  II  Am.  Dec. 
686. 

Where  one  member  of  a  partnership 
confessed  judgment  for  the  firm  it  was 
held  that  the  confessing  partner  was 
bound  by  the  judgment  and  liable  there- 
on, and  that  his  copartners,  even  though 
they  were  not  bound  by  the  judgment, 
were  not  liable  to  any  other  action  up- 
on the  same  liability.  North  v.  Mudge, 
13  Iowa  469. 

The  courts  of  Soictli  Carolina  pro- 
ceed upon  a  different  principle,  they 
having  held  that  where  goods  were  sold 
to  A,  the  purchaser  taking  his  note  for 
the  purchase  money,  a  judgment  re- 
covered upon  the  note  does  not  prevent 
a  further  action  against  B,  who,  since 
the  judgment,  had   been  discovered  to 


be  A's  copartner.  Union  Bank  v. 
Hodges,  II  Rich.  (S.  Car.)  480;  Wat- 
son V.  Owens,  i  Rich.  (S.  Car.)  iii. 

1.  Bonesteel  v.  Todd,  9  Mich.  371; 
Oakley  v.  Aspinwall.  4  N.  Y.  513;  Ma- 
son V.  Eldred,  6  Wall.  (U.  S.)  231. 

2.  Rand  r;.  Nutter,  56  Me.  339; 
Brown  v.  Birdsall,  29  Barb.  (N.  Y.)  549; 
Dennett  v.  Chick,  2  Greenl.  (Me.)  191; 
II  Am.  Dec.  59. 

No  judgment  could  be  secured  in  any 
state  court  binding  on  both  promisors. 
To  give  a  judgment  against  either,  the 
effect  of  a  merger  of  the  cause  of  action 
against  both  would,  therefore,  be  to  re- 
quire plaintiff,  without  any  fault  of  his, 
to  abandon  his  remedy  against  a  part 
of  the  co-obligors.  Freera.  Jud.  (3rd 
ed.),  ij  234. 

3.  Devol  V.  Halstead,  16  Ind.  287; 
Wej'er  v.  Thornburgh,  15  Ind.  124. 

The  parties  liable  could  not  be  joined 
in  one  action,  the  plaintiff,  therefore 
showed  no  intention  of  releasing  one 
party  by  pursuing  the  other.  Freem. 
Jud.  (3rded.),  §  234. 

4.  Harlan  v.  Berry,  4  Greene  (Iowa) 
212;  Elliott  x>.  Porter,  5  Dana  (Ky.) 
299;  Armstrong  v.  Previtt,  5  Miss.  476; 
McReady  v.  Rogers,  i  Neb.  124;  Hix 
f.  Davis,  68  N.  Car.  231;  King  v.  Hoare, 
13  Mees.  &  W.  (Eng.)  504. 

5.  Charles  v.  Haskins,  11  Iowa  329; 
U.  S.  V.  Cushman,  2  Sumn.  (U.  S.) 
426. 
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other,^  and  in  such  case  if  he  obtains  judgment  against  a  part  of 
them  only,  he  is  not  permitted  to  proceed  against  the  rest.* 

{e)  Merger  of  Demands  Ex  Delicto — i.  Trespass. — Per- 
sons jointly  engaged  in  the  commission  of  a  trespass  are  jointly 
and  severally  liable  therefor,  and  the  present  American  rule  as  to 
the  merger  of  the  cause  of  action  for  a  trespass,  in  the  judgment 
obtained  upon  it,  is  the  same  as  that  applicable  to  judgments 
upon  joint  and  several  contracts,*  though  the  early  English  and 
Afnerican  cases  sustain  an  opposite  conclusion,^  which  conclusion 
has  since  been  adhered  to  in  England.^ 

There  can  of  course  be  but  one  satisfaction  for  a  trespass,  what- 
ever may  have  been  the  judgment  or  judgments  obtained  upon 
it,  and  such  satisfaction  abates  all  actions  pending  and  discharges 
all  judgments  obtained  against  cotrespassers.®  Some  of  the 
American  cases  have  entertained  the  theory  that  while  the  suc- 
cessful prosecution  of  an  action  against  one  trespasser  does  not 
af?ect  the  cause  of  action  against  his  cotrespassers,  issuing  an- 
execution  against  one  of  them  is  a  conclusive  election  to  consider 
that  one  as  exclusively  responsible,'^  but  the  great  weight  of 
authority  as  well  as  of  reason  is  against  allowing  an  execution 
against  one  to  effect  the  discharge  of  another.*     Pursuing  tres- 


1.  Williams  v.  McFall,  2  S.  &  R. 
(Pa.)  380;  Beltzhoover  v.  Cora.,  i 
Watts  (Pa.)  126;  Ex  farte  Rowland- 
son,  3  P.  Wms.  (Eng.)  405. 

2.  Beltzhoover  t'.  Com.,  I  Watts  (Pa.) 
126;  Williams  -v.  McFall,  2  S.  &  R. 
(Pa.)  280. 

3.  Blaun  t'.  Crocheron,  ig  Ala.  647; 
Ayer  v.  Ashmead,  31  Conn.  447;  Mor- 
gan V.  Chester,  4  Conn.  387;  Sheldon 
V.  Kibbe,  3  Conn.  215;  8  Am.  Dec.  176; 
Turner  v.  Hitchcock,  20  Iowa  310; 
United  Societj'  of  Quakers  v.  Under- 
wood, II  Bush  (Ky.)  265;  21  Am.  Rep. 
214;  Elliott  -u.  Porter,  5  Dana  (Ky.) 
2gg;  Elliott  v.  Hayden,  104  Mass.  180; 
Knight  V.  Nelson,  117  Mass.  458;  Hyde 
V.  Moble,  13  N.  H.  4g4;  Livingston  v. 
Bishop,  I  Johns.  (N.  Y.)  290;  3  Am. 
Dec.  330;  Wright  v.  Lathrop,  2  Ohio 
33;  15  Am.  Dec.  529;  McGehee  v.  Sha- 
fer^  15  Tex.  igS;  Bloss  f.  Plymale,  3  W. 
Va.  3g3,  403;  Matthews  v.  "Menedger,  2 
McLean  (U.  S.)  145;  Hilliard  Torts, 
vol.  I,  310,  311. 

4.  Tendall  v.  Pinfold,  i  Leon.  (Eng.) 
19;  Warden  v.  Bailey,  4  Taunt.  (Eng.) 
88;  King  v.  Hoare,"  13  Mees.  &  W. 
(Eng.)  494;  Broome  v.  Wooten,  Cro. 
Jac.  73;  Yelv.  67;Chitty  V\.,citingCro. 
Jac.  74;  2  B.  &  P.  70,  71;  I  Sannd.  207  a; 
Wilkes  V.  Jackson,  2  H.  &  M.  (Eng.) 
355;  Hunt  V.  Bates,  7  R.  I.  217. 

5.  Where  the  defendant,  hy  way  of 
plea,  alleges  that  an  action  was  brought 


for  the  same  cause  against  the  other 
wrongdoer  and  a  judgment  obtained 
which  remains  in  full  force,  if  satisfac- 
tion had  been  obtained,  a.  long  line  of 
authorities  hold  that  it  would  be  a  com- 
plete defence,  and  even  when  satisfac- 
tion is  not  had,  the  permission  of  second 
or  other  actions  against  cowrongdoers 
would  encourage  an  increased  number 
of  vexatious  actions  and  the,  accumula- 
tion of  a  large  amount  of  useless  costs 
and  different  amounts  of  damages  might 
be  assessed  by  the  juries  in  the  different 
suits.  Upon  these  and  other  reasons,, 
and  upon  the  older  English  precedents, 
it  was  held  that  such  a  plea  affords  a 
good  defence.  Brinsmead  xk  Harrison, 
L.  R.,  7  C.  P.  (Eng.)  557.  And  see  Sloan  ' 
V.  Creasor,  22  Up.  Can.  Q^B.  130. 

6.  Mitchell  v.  Libbey,  33  Me.  74. 

7.  Blaun   v.   Crocheron,  20  Ala.  320; 
Flemming  v.  McDonald,  50  Ind.  27S;. 
Allen  V.  Wheatley,  3  Black'f  (Ind.)  332; 
White  V.  Philbrick,  5  Greenl.  (Me.)  147;.  _ 
17  Am.  Dec.  214. 

8.  See  Sheldon  v.  Kibbe,  3  Conn.  215, 
8  Am.  Dec.  176;  Sanderson  v.  Cald- 
well, 2  Ark.  195;  Sharp  v.  Gray,  5  B. 
Mon.  (Ky.)  4;  Page  v.  Freeman,  ig  Mo. 
421;  Osterhout  v.  Boberts,  8  Cow.  (N. 
Y.)  43;  Floyd  V.  Brown,  i  Rawle  (Pa.) 
121;  Jones  -u.  McNeal,  2  Bail.  (S.  Car.) 
466;  Knott  V.  Cunningham,  2  Sneed 
(Tenn.)  204;  Griiiie  v.  McClung,  5  W. 
Va.    131,   133;   Murray   v.  Lovejoy,  i 
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passers,  or  any  of  them  severally,  however,  is  a  conclusive  election 
to  consider  the  trespass  as  several,  and  is  a  bar  to  a  subsequent 
joint  action.^ 

Where,  in  an  action  for  trespass,  the  plaintiff  recovers  judg- 
ment for  the  value  of  the  property  injured  or  converted,  some  of 
the  courts  have  held  that  the  recovery  vests  the  title  to  the  prop- 
erty in  the  defendant,  and  as  it  would  be  unjust  for  one  de- 
fendant to  acquire  title  to  the  property  while  others  might  be 
forced  to  pay  the  value  of  it  in  a  subsequent  action,  the  plaintiff 
cannot  be  permitted  to  proceed  against  any  person  concerned  in 
the  trespass  who  was  not  included  in  the  first  action. **  But  the 
better  opinion  would  seem  to  be  that  title  to  the  property  taken 
vests  in  the  defendant ^only  upon  satisfaction  of  judgment  for  its 
value,  and  until  such  satisfaction,  there  is  nothing  to  prevent  the 
plaintiff  from  seeking  redress  in  the  courts  against  any  person  orig- 
inally liable.*  But  where  the  title  becomes  vested  in  the  defend 
ant  by  such  satisfaction,  it  relates  back  for  general  purposes,  to 
the  date  of  the  conversion,  that  being  the  period  at  which  the  plain- 
tiff has  chosen  to  treat  the  property  as  purchased  from  him  by 
the  defendant.*  Such  relation  back  to  the  period  of  the  conver- 
sion, however,  will  not  .be  permitted  to  take  effect  to  the  preju- 
dice of  innocent  third  persons  so  as  to  make  them  liable  as 
trespassers.^ 

A  judgment  against  joint  tort  feasors  lor  imq^x  tort  gives  them 
no  right  of  contribution  between  each  other.  It  creates  no  liabil- 
ity between  them  if  none  before  existed.^ 

2.  Nuisance. — The  injury  in  cases  of  nuisance  may  be  of  two 
kinds :  that  occasioned  by  the  act  creating  the  nuisance,  and  that 
growing  out  of  its  continuance,  the  creator  of  a  nuisance  being 

Cliff.  (U.  S.)    igi;   Lovejoy  v.  Murray,  N.  H.  212;    Hyde  v.  Noble,    13  "N.    H. 

3  Wall.  (U.  S.)  I.  494;  Osterhout  v.  Roberts,  8    Cow.  (N. 

1.  Smith  V.  Rines,  2  Sumn.  (U.  S.)  Y.)  43;  Jones  v.  McNeal,  2  Bail.  (S. 
338;  Murray  v.  Lovejoy,  2  Cliff.  (U.  S.)  Car.)  466;  Smith  v.  Alexander, 4  Sneed 
191.  (Tenn.)  482;   Matthews  v.  Menedger,  2 

2.  White  T).  Philbrick,  5  Greenl.  (Me.)  McLean  (U.  S.)  145;  Lovejoy  f .  Mur- 
147;    17   Am.   Dec.   214;    Campbell   v.  ray,  3  Wall.  (U.  S.)  i. 

Phelps,  I  Pick.  (Mass.)  61;  II  Am.  Dec.  4.  Hepburn   v.    Sewell,  5  Harr.  &  J. 

139;    Emery  t;.  Nelson,  9  S.  &  R.  (Pa.)  (Md.)  211. 

12;   Broome   v.   Wooton,  Yelv.  (Eng.)  Where,  after   recovering  a  judgment 

67;  Adams  v,  Broughton,  2  Stra.  (Eng.)  for    the   conversion  of  certain  chattels, 

1078;   Buckland   v.  Johnsqn,  15    C.  B.  the  plaintiff  retakes  them   into  his  pos- 

(Eng.)  145;  s.  c,  23  L.  J.,  CiP.  204.    And  session    and    subsequently   to  such  re- 

seeBrinsraead'f.  Harrison,  L.R.  (Eng.),  taking  he  enforces  the  collection  of  the 

6  C.  P.  588.  judgment,     such    collection    vests    the 

3.  Spiyey  v.  Morris,  18  Ala.  254;  property'  in  the  defendant  as  of  the 
Sanderson  v.  Caldwell,  2  Aik.  203;  Mc-  date  of  the  original  conversion,  and  en- 
Gee  V.  Overly,  7  Eng.  (Ark.)  164;  Mor-  titles  him  to  an  action  against  the  plain- 
gan  w.  Chester,  4  Conn.  387;  Sharp  v.  tiff  for  the  retaking.  Smith  ti.  Smith,. 
Gray,  5  B.  Mon.  (Ky.)  4;   Hepburn   v.  51  N.  H.  571. 

Sewell.  5  Harr.  &  J.  (Md.)  212;    Elliott         5.    Bacon     v.     Kimmel,     14     Mich. 
'V.  Ilayden,  104  Mas*.  180;  McReady  v.     201. 

Rogers,  I  Neb.  124;  Smith  ■:'.  Smith,  50         6.  Percy  v.  Clary,  32  Md.  245. 
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under  a  continuing  obligation  to  abate  it.'  The  damages  in- 
curred at  the  commencement  of  the  action  for  a  nuisance  are,  of 
course,  merged  in  the  judgment  rendered  therein  ;  as  to  after 
■occurring  damages,  the  material  injury  is  whether  the  nuisance  is 
•of  such  a  character  that  its  continuance  is  necessarily  an  injury, 
and  so  permanent  in  its  nature  as  to  remain  the  same  unless 
changed  by  human  labor,  in  which  case  one  action  compensates 
for  the  whole  ;  or  whether  it  is  necessarily  of  a  permanent  charac- 
ter, but  may  or  may  not  be  injurious,  or  may  or  may  not  be  con- 
tinued, in  which  case  a  judgment  reaches  only  the  damages  done 
at  the  date  of  the  action.^  For  the  purposes  of  this  injury,  a 
railway  must  be  regarded  as  permanent  in  its  nature,  and  damages 
occasioned  by  the  construction  qf  its  tracks  must  be  estimated 
for  a  permanent  appropriation,  the  recovery  of  a  part  only  being 
a  bar  to  a  further  recovery  in  a  subsequent  action.^ 

3.  Indivisible  Demands. — A  single  act  of  trespass  or  conversion 
can  be  the  foundation  for  but  one  claim  for  damages,  even  though 
a  large  number  of  articles  or  things  may  have  been  converted  or 
injured  by  that  act,"*  the  undeviating  rule  being  that  a  recovery 
on  any  portion  of  a  demand  arising  out  of  a  taking  or  other  tort, 
merges  the  entire  demand,  and  no  further  recovery  can  be  had  in 
any  form  of  action.^  All  damages  which  can  possibly  result  from 
a  single  tort  form  a  single  and  indivisible  cause  of  action,  and  a 
recovery  thereon  bars  any  further  action  whether  in  the  same  or 

1.  Clegg  t;.  Dearden,  12  Q^B.  (Eng.)  actually  arisen,  Freem.  Jud.  (3rd  ed.), 
576.  ^242.  " 

2.  Freem.  Jud.  (3rd  ed.),  §  242.  3.  Tro^'  v.  Cheshire  R.  Co.,  23  N.  H. 
A  person  who  erects  a  dam  upon  his     83. 

■own  land,which  backs  the  water  upon  his  4.  See  Cunningham  v.  Harris,  5  Cal. 
neighbor's  land,  is  liable  for  all  damage  81;  Cracraft  v.  Cochran,  16  Iowa  301: 
caused  before  the  commencement  of  the  Veghte  v.  Hoagland,  29  N.  J.  L.  125; 
action,  and  if  it  is  contingent  and  un-  Farrington  v.  Pa^'ne,  15  Johns.  (N.Y.) 
certain  whether  any  more  will  be  done  432;  Bates  v.  Quattleborn,  2  Nott  & 
or  not,  for  no  more,  future  damages  de-  McC,  (S,  Car.)  205;  Buckland  ?'.  John- 
pending  rather  upon  the  manner  in  son,  15  C.  B.  (Erig.)  145. 
which  the  dam  is  used  than  its  form,  A  recovery  for  the  conversion  of  cer- 
but  if  it  is  of  a  permanent  character  tain  chattels  bars  any  subsequent  re- 
and  from  its  nature  must  permanently  covery  for  other  chattels  converted  by 
continue  to  affect  the  value  of  the  land  the  same  act,  even  though  the  plaintiff 
flowed,  the  injury  is  entire  and  may  be  was  prevented  from  including  them  in 
recovered  for  in  one  action,  future  dam-  the  former  suit  by  the  fraud  of  the  de- 
ages  being  estimated  with  those  already  fendant.  McCaffrey  v.  Carter,  125 
■occasioned,     Troy   v.  Cheshire  R.  Co,,  Mass,  330,  \ 

23  N,  H,  83.  Where  two  buildings  were  burned  by 
The  individual  who  manages  the  wa-  the  same  fire  through  the  negligence  of 
ter  he  uses  for  mills  so  as  to  wash  away  the  servants  of  the  defendant,  and  a 
the  soil  of  his  neighbor  is  liable  at  once  judgment  was  recovered  for  the  dam- 
for  all  the  injury  occasioned  by  the  re-  ages  occasioned  by  the  burning  of  one 
moval,  because  it  is  in  its  nature  per-  of  them,  it  was  held  to  be  a  bar  to  a  re- 
manent, but  if  his  works  are  so  con-  covery  in  a  subsequent  action  for  the 
structed  that  upon  the  recurrence  of  a  destruction  of  the  other.  Trask  w.  New 
rsimilar  freshet,  the  water  will  probably  Haven  R,,  2  Allen  (Mass.)  331. 
wash  away  more  land,  for  this  there  can  6.  Union  R.  Co.  w.  Traube,  59  Mo. 
be  no   recovery  until  the  damage  has  355. 

348" 


Merger  of  Simple  Contract 


MERGER. 


and  Other  Indebtedness.. 


a  different  form.*  The  fact  that  the  damages  sought  to  be  com- 
pensated in  the  new  action  had  not  arisen  when  the  former  judg- 
ment was  recovered  does  not  alter  the  rule  ;^  there  must  be  a 
fresh  act  as  well  as  a  fresh  damage.^ 

In  an  action  for  malicious  prosecution,  damages  to  reputation 
by  reason  of  the  false  accusation  may  be  recovered,  as  well  as 
those  directly  occasioned  by  the  unlawful  arrest  and  detention ; 
and  for  that  reason  a  judgment  for  false  imprisonment  is  a  bar  to 
an  action  for  slander  for  making  the  accusation  on  which  the 
imprisonment  was  procured,*  but  if  the  utterances  complained  of 
were  made  at  a  different  time,  ev^n  though  of  the  same  character 
and  purport,  the  judgment  would  be  no  bar,^  and  a  recovery  in 
an  action  for  false  imprisonment,  brought  during  the  imprison- 
ment, does  not  merge  any  claim  for  damages  for  the  continuance 
of  the  same  imprisonment.® 

4.  Several  Torts. — Where  there  are  several  torts  entirely  sepa- 
rate and  distinct  from  each  other,  a  judgment  in  an  action  for 
one  of  them  has  no  effect  upon  another,  be  it  subsequent  or  ante- 
cedent in  the  time  of  its  commission.'''     But  where  a  remedy  is 


A  judgment  for  the  plaintift"  for  a 
portion  of  tlie  things  taken  is  a  bar  to 
a  subsequent  action  for  damages  for 
the  same  taking  or  any  part  of  it,  it  not 
being  proved  that  any  of  the  things  not 
recovered  in  the  former  action  were 
concealed  or  so  disposed  of,  that  as  to 
them  the  replevin  could  not  be  main- 
tained. Bennett  v.  Hood,  i  Allen 
(Mass.)  47;  Herriter  v.  Porter,  23    Cal. 

385- 

1.  See  Fowie  v.  New  Haven  etc.  Co., 
107  (Mass.)  352;  Smith  v.  G.  W.  R.  W. 
Co.,  6  Up.  Can.  (C.  P.)  156. 

A  recovery  in  trover  for  the  conver- 
sion of  slaves  is  a  bar  to  any  claim, 
either  for  trespass  in  forcibly  taking 
them  or  in  assumfsit  for  the  value  of 
their  services  during  the  period  of  their 
detention.  Cook  v.  Cook,  2  Brev.  (S. 
Car.)  349;  Thompson  v.  Rogers,  2  Brev. 
(S.  Car.)  410. 

A  judgment  for  breach  of  agreement 
in  not  discharging  an  execution  merges 
the  claim  for  damages  arising  out  of  an 
arrest  under  the  same  execution.  Smith 
V.  Way,  9  Allen  (Mass.)  472, 

2.  Watson  v.  Van  Meter,  43  Iowa  76; 
Fowle  V.  New  Haven  etc.  Co.,  107  Mass. 
352;  Cleggw.  Dearden,  12  Q^B.  (Eng.) 
576- 

After  a  judgment  was  recovered  for 
an  assault  and  battery,  parts  of  the 
plaintiif's  skull  came  out  and  he  sought 
in  a  ne  w  action  to  recover  for  the  dam  age 
thus  occasioned,  but  it  was  held  that  as 
the  new  action  was  based  upon  the  same 


wrongful  act  as  the  former  one,  it  could 
not  be  maintained.  Fetter  v.  Beale, 
Salk.  (Erjg.)  11.  And  see  Whitney  v. 
Clarendon,  18  Vt.  252. 

Where  the  defendant  had  made  an 
excavation  into  the  plaintifFs  coal  mine, 
through  which  water  flowed,  and  the 
plaintiff  recovered  damages  in  an  ac- 
tion for  making  the  aperture,  and  after- 
wards brought  another  action  for  dam- 
ages occasioned  by  the  flowing  of  water 
through  the  opening  into  his  mine,  it 
was  held  that  as  the  defendant  was  un- 
der no  legal  obligation  to  close  the  ex- 
cavation, no  further  suit  could  be  main- 
tained. Clegg  V.  Dearden,  12  Q^  B. 
(Eng.)  576. 

F"reeman,  in  his  work  on  Judgments 
(3rd  ed.),  §  241,  comments  on  this  rule 
as  follows:  "The  injustice  of  such  a 
requirement  is  selfevident.  No  case 
can  arise  involving  claims  for  serious 
injuries  to  the  person,  in  which  the  as- 
sessment of  damage,  as  the  law  now 
stands,  can  be  otherwise  than  imper- 
fect and  unfair.  In  the  majority  of 
cases  defendants  must  paj'  for  dam- 
ages which  never  develop,  while  in  the 
minority  the  most  serious  injuries  must 
be  borne  without  compensation." 

3.  Whitney  Admr.  v.  Clarendon,  18 
Vt.  255. 

4.  Carpenter    v.    Sheldon,   4   N.  Y. 

579- 

5.  Rockwell  V.  Brown,  36  N.  Y.  207. 

6.  Leland  v.  Marsh,  16  Mass.  389. 

7.  A  judgment   for    an    assault   and 
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provided  whereby  the  plaintiff  is  enabled  to  unite  several  torts  in 
one  cause  of  action,  an  election  to  proceed  under  that  remedy  is 
a  bar  to  a  subsequent  action  on  any  of  the  torts  covered  by  it.^ 

(/)  Merger  in  Bankruptcy  Proceedings. — In  bankruptcy 
and  insolvency  proceedings,  many  of  the  courts  have  acted  on  the 
theory  that  judgments,  entered  after  the  filing  of  the  debtor's 
petition,  are  new  debts  beyond  the  scope  of  his  discharge  and  not 
affected  by  it,*  but  the  prevailing  rule  would  seem  to  be  that 
whenever  a  cause  of  action  existing  at  the  time  of  the  filing  of 
the  petition  is  of  such  a  nature  that  a  discharge  would  affect  it, 
any  judgment  recovered  on  it  prior  to  the  discharge  will  be 
affected  to  an  equal  extent,  and  such  a  judgment  cannot  be  re- 
garded as  a  new  debt  arising  subsequently  to  the  filing  of  the 
petition.3  So  where  it  appears  that  the  claim  is  one  which  would 
not  be  barred  by  a  discharge  it  will  not  be  allowed  to  merge  in 
the  judgment  to  the  extent  of  creating  a  new  debt  subject  to  be 
■discharged,^  and  a  debt  will  not  be  so  merged  in  a  judgment 
obtained  on  it  as  to  make  a  new  debt  lacking  the  old  one's  inci- 
dental right  to  share  in  the  assets  of  the  debtor's  estate,  who  had 
become  insolvent  before  the  judgment  was  obtained. •'' 

The  discharge  of  a  defendant  in  a  foreign  country  will  not 
affect  a  judgment  rendered  in  the  United  States  upon  a  contract 
made  in  the  foreign  country,  the  judgment  being  regarded  as  a 


battery  committed  on  tiie  high  seas,  in 
favor  of  a  sailor,  rendered  in  a  court  of 
admiralty,  is  no  bar  to  a  common  law 
action  for  an  assault  and  imprisonment 
■on  shore  during  the  same  voyage. 
Adams  v.  Haffards,  20  Pick.  (Mass.) 
127. 

1.  Where  A  took  a  bond  conditioned 
that  B  should  abstain  from  injuring 
certain  property,  while  A  could  have 
separately  recovered  for  each  distinct 
injury  independently  of  the  bond,  a  re- 
covery under  the  bond  estops  him  from 
recovering  compensation  for  any  injurj' 
committed  after  taking  the  bond  and 
before  the  commencement  of  the  suit 
upon  it,  and  he  can  neither  maintain 
another  action  on  the  bond  nor  disre- 
gard it  by  proceeding  on  the  tort 
alone.      Goodrich   v.    Gale,    97    Mass. 

IS- 

A  recovery  in  assumpsit  on  an  an 
insurance  policy  is  a  bar  to  a  subse- 
'quent  action  of  covenant  on  the  same 
policy.  Marine  Ins.  Co.  v.  Young,  i 
Cranch  (U.  S.)  332. 

2.  Roden  v.  Jaco,  17  Ala.  344;  Uran 
V.  Houdlette,  36  Me.  15;  Ellis  t).  Hans,  28 
Me.  385;  Bradford  v.  Rice,  102  Mass. 
472;  Kellogg  V.  Schuyler,   2   Den.   (N. 

Y.)  73- 

3.  Imlay  v.  Carpenter,   14  Cal.  173; 


Rogers  V.  Western  M.  &  F.  Ins.  Co.,  i 
La.  An.  161;  Betts  v.  Baglej',  12  Pick. 
(Mass.)  572;  McDonald  v.  Ingraham, 
30  Miss.  389;  Johnson  v.  Fitzhugh,  3 
Barb.  (N.  Y.)  Ch.  360;  Fox  v.  Wood- 
ruif,  9  Barb.  (N.  Y.)  498;  Dresser  li. 
Brooks,  3  Barb.  (N.  Y.)  429;  Raymond 
V.  Merchant,  3  Cow.  (N.  Y.)  147;  Dick 
-'.  Powell,  2  Swan  (Tenn.)  632;  Strat- 
ton  V.  Perry,  2  Tenn.  Ch.  633;  Harring- 
ton V.  McNaughton,  20  Vt.  293;  Blan- 
ford  V.  Foote,  i  Cowp.  (Eng.)  138. 

4.  Carrit  v.  Williams,  74  Cal.  183; 
Betts  V.  Bagley,  12  Pick.  (Mass.)  572; 
Dresser  v.  Brooks,  3  Barb.  (N.  Y.)  429; 
Raymond  v.  Merchant,  3  Cow.  (N.  Y.) 
147;  Johnson  v.  Fitzhugh,  3Barb.  (N. 
Y.)  Ch.  360. 

A  judgment  (quashing  an  execution 
on  the  ground  of  the  defendant's  dis- 
charge in  bankruptcy,  although  the 
court  refuses  to  order  satisfaction  or 
discharge  of  the  original  judgment  to  be 
entered,  or  a  perpetual  stay  of  execu- 
tion, relates  back  to  the  original  judg- 
ment, and  its  eifect  so  far  as  respects 
the  rights  of  the  parties  to  that  judg- 
ment is  to  vacate  all  process  issued  for 
its  satisfaction.  Ewing  v.  Peck,  26  Ala. 
413. 

5.  Second  Nat.  Bank  v.  Townsend, 
114  Ind.  534. 
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new  obligation  created  under  and  exclusively  subject  to  our 
laws,^  though  this  rule  does  not  apply  to  a  judgment  obtained  in 
one  State  upon  a  contract  made  in  another,  between  residents  of 
the  latter  State.^ 

ig)  Recovery  in  a  Different  Capacity. — A  judgment  re- 
covered by  a  person  acting  in  one  right  or  capacity  merges  the 
cause  of  action  only  as  to  that  particular  right  or  capacity,  and  is 
no  bar  to  another  action  based  upon  the  same  cause  brought  by 
the  same  person  acting  in  a  different  right  or  capacity.  Thus  a 
recovery  by  a  partnership- for  injury  to  their  business,  by  slander, 
does  not  merge  a  cause  of  action  existing  in  favor  of  a  member 
of  the  firm  for  injuries  resulting  to  him  personally  from  the  same 
act,*  and  a  recovery  in  a  representative  capacity  as  executor  or 
administrator  does  not  preclude  a  subsequent  recovery  for  the 
same  act  in  an  individual  capacity.*  The  rule  is  the  same  in 
actions  -for  tort  against  a  carrier  for  breach  of  public  duty,  except 
perhaps  in  States  where  the  husband  may  unite  claims  of  his 
own  with  those  sued  on  in  behalf  of  his  wife,  in  which  case  all 
that  could  be  recovered  in  that  action  would  be  merged;^  but  a 
judgment  in  an  action  of  assumpsit  brought  by  husband  and  wife 
on  a  contract  by  a  carrier  to  convey  the  wife  safely,  for  injuries 
received  by  her,  is  a  bar  to  another  action  on  the  same  contract, 
brought  by  the  husband  alone,  to  recover  for  the  same  injuries.** 

{h)  Collateral  Securities. — A  judgment  obtained  on  an 
■obligation  given,  as  collateral  security  to  the  principal  indebted- 
ness, does  noi;  merge  the  original  debt,  the  security  only  being 
changed  to  a  different  and  higher  form.'     And,  as  no  other  cause 

1.  Green  v.  Sarmiento,  3  Wash.  (U.  Davis  v.  Anable,  2  Hill  (N.  Y.)  339; 
S.)  17.  Day   V.  Leal,   14  Johns.    (N.    \ .)  404; 

2.  A  judgment  rendered  in  Massa-  Chipman  v.  Martin,  13  Johns.  (N.  Y.) 
■chusetts,  upon  a  contract  made  in  New  240;  Bank  of  Chenango  v.  Hyde,  4  Cow. 
York,  between  citizens  of  the  latter  (N.  Y.)  567;  Butler  v.  Miller,  5  Den. 
State,  comes  within  the  operation  of  a  (N.  Y.)  159;  Watson  t;.  Owens,  i  Rich, 
■discharge  in  insolvency  proceedings  in  (S.  Car.)  iii;  United  States  v.  Hovt,  i 
the  courts  of  New  York,  while  both  of  Blatchf  (U.  S.)  326;  Drake  v.  Mitchell, 
the  parties  to  the  contract  were  resi-  3  East  (Eng.)  251.  To  the  contrary  see 
■dents  of  that  State.  Betts  w.  Bagley,  12  Averhill  v.  Louks,  6  Barb.  (N.  Y'.) 
Pick.  (Mass.)  572,  580.  19;  Benson  v.  Paine,  9  Abb.   (N.    Y.) 

3.  Duffy  tj.  Gray,  52  Mo.  528.  Pr.   28;     16    How.    (N.   Y^.)    Pr.    407; 

4.  Bradley  v.  Andrews,  51  Vt.  525.         Peters  t'.  Sanford,  i  Den.  (N,  Y.)    224. 
Where  a  child  is  entitled  to   recover         A  bond  and  a  warrant  of  attorney,  on 

for  bodily  injuries  suffered    by  it,  by  a  which  judgment  is  entered,  are  not  an 

statutory  enactment,   such  recovery  by  extinguishment  of  a  previous  judgment 

the  child  is   no    bar    to    a   subsequent  against  the  same  defendant,  being  only 

action  by  the  child's  father   to  recover  a  security  of  equal  degree.    Jackson  v. 

for  the  loss  of  the  services  of  the  child  Shaffer,  "11  Johns.  (N.  Y.)  513. 

resulting  to  him  from   the  same  injury.  A  note  is  not  so  merged  in  a  judg- 

Wilton  V.  Middlesex  R.  Co.,  125  Mass.  ment  in  attachment  as  to  bar  a  personal 

^3°.  action  on  it,    or    its    assignment    to   a 

6.  Pollard  v.  New  Jersey  etc.  R.  Co.,  third  person,  if  there   had  been  no  ap- 

^01  U.  S.  223.  pearance  in  the  attachment  suit,  and  no 

6.  Freem.  Jud.  (3rd  ed.),  §  235.  part  of  the  judgment  satisfied.     Smith 

7.  Fairchild  •&.  Holly,  10  Conn.  474;  v.  Curtiss,  33  Mich.  393. 
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of  action  than  the  one  sued  on  can  merge  in  the  judgment,  the 
successful  prosecution  of  an  action  on  the  original  debt  will  not, 
unless  satisfaction  is  had,  impair  the  right  to  proceed  upon  the 
security.^ 

If  a  creditor  foreclose  a  mortgage  held  as  collateral  security 
and  purchase  the  premises  covered  by  it,  he  will  hold  them  sub- 
ject to  redemption  by  payment  of  the  original  indebtedness,  in 
the  same  manner  as  the  mortgage  could  have  been  redeemed 
before  the  foreclosure.* 

2.  Merger  in  Higher  or  Other  Security.-^A  bill  note  or  other  sim- 
ple contract  debt  is  merged  in  a  bond  or  covenant  taken  for,  or 
to  secure  the  claim,  the  speciality  being,  in  legal  contemplation, 
an  instrument  of  higher  nature  and  affording  a  higher  security 
and  better  remedy  than  the  original  demand  ;^  and  this  is  the. 


1.  Fisher  v.  Fisher,  98  Mass.  303; 
Butler  V.  Miller,  i  N.  Y.  496;  Steele  v. 
Lord,  28  Hun  (N.  Y._)  127. 

A  mechanics'  lien  is  not  merged  or 
destroyed  by  a  judgment  against  the 
party  personally  liable.  Germania 
Build.  &  Loan  Assoc,  v.  Wagner,  61 
Cal.  349. 

Bond  of  Administrator. — Where  the 
plaintiflF  recovers  a  personal  judgment 
against  an  administrator,  and  then  re- 
covers on  such  judgment,  a  judgment 
on  the  bond,  the  judgments  are  not 
merged,  but  both  are  separate  securi- 
ties for  the  same  debt,  and  satisfaction 
of  one  discharge  both.  McLean  v.  Mc- 
Lean, 90  N.  Car.  530. 

Taking  judgment  upon  a  sealed  obli- 
gation does  not  merge  the  specialty  so 
as  to  estop  the  judgment  creditor  from 
bringing  action  on  the  administration 
bond  of  defendant  assigning  as  a  breach 
a  devastavit  by  him,  and  a  consequent 
failure  to  pay  plaintiff's  claim.  Walton 
V.  Pearson,  85  N.  Car.  34. 

Where  a  distributee  of  an  estate  re- 
covers judgment  for  his  share  against 
the  administrator,  and  aftervcards  re- 
covers judgment  for  a  less  sum  on  the 
administration  bond  against  a  surety  of 
the  administrator,  the  latter  judgment 
is  not  conclusive  of  the  amount  due  on 
the  former,  and  payment  of  it  is  not  a 
payment  of  the  former,  but  only  a  satis- 
faction fro  tanto.  Guerry  v.  Perry- 
man,  2  Ga.  63. 

2.  Hoyt  V.  Martense,  16  N.  Y.  231. 

3.  2  Dan.  Neg.  Inst.  (3rd  ed.)  213. 
See  Story  Notes,  §  409;  Abb.  L.  Diet., 
tit.   Extinguishment. 

If  a  bond  or  other  deed  be  ex- 
tinguished in  consideration  of  an  existing 
parol  contract,  whether  by  one  or  all  of 


the  parties  to  the  agreement,  such  agree- 
ment is  thereby  merged  and  gone.  Ban- 
orgee  v.  Hovey,  5  Mass.  n.  See  Ward 
V.  Johnson,  13  Mass.  148. 

Where  two  persons  joined  in  signing 
a  note,  that  is  the  evidence  of  the  con- 
tract, and  a  merger  of  previous  agree- 
ments for  a  loan  to  one  of  them.  Miller 
V.  Miller,  4  Pa.  St.  317. 

Where  A  held  an  account  against  B 
&  C,  between  whom  he  alleged  a  part- 
nership existed,  which  was  denied  by 
B,  who  claimed  that  he  was  liable  for 
only  one-half  of  the  amount  due  on  the 
account,  and  A  took  a  time  note  from 
B  for  one-half,  and  one  from  C  for  the 
other  half.  Held,  that,  upon  the  fail- 
ure of  C  to  pay  his  note,  A  could  not. 
recover  from  B  the  amount  of  said  note. 
Drake  v.  Hill,  53  Iowa  37. 

Where  a  suit  was  compromised^ 
under  an  oral  agreement,  and  subse- 
quently a  bond  was  given,  virtually  em- 
bodj'ing  the  provisions  of  the  agree- 
ment; held,  that  the  oral  agreement 
was  merged  in  the  written  one,  and 
that  suit  should  be  brought  on  the 
latter.     Rhoads   v.  Jones,  92   Ind.  328. 

Where  a  bid  was  made  for  certain 
work,  and  subsequently  the  bidder 
signed  an  agreement  which  covered  the 
terms  of  the  bid  with  some  additional 
provisions,  held,  that  the  bid  was 
merged  in  the  subsequent  agreement.. 
Taylor  v.  Fox,  16  Mo.  App.  527. 

If  an  agreement  is  made  between  A 
and  B,  his  attorney,  that  B  shall  have 
one  moiety  in  fee  of  all  the  land  he 
may  recover  for  A,  in  certain  suits,  be- 
sides a  reasonable  compensation  for  his 
services,  and  A  subsequently  conveys 
the  whole  of  the  premises  to  B,  whO' 
gives  a   bond   to  reconvey  the    same 
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same,  when  the  promise  and  the  covenant  are  alike,  whether  one 
or  the  other  was  prior  in  point  of  time  ;^  though  the  rule  prob- 
ably is  that  a  non-negotiable  note  does  not  merge  a  pre-existing 
demand  in  consideration  of  which  it  was  given.^  So  a  promissory 
note  or  other  simple  contract  debt  is  merged  in  the  assignment 
of  a  bond  and  mortgage  for  the  same  claim,*  as  well  as  in  a  mort- 
gage taken  directly  for  the  same  indebtedness  ;*  and  this  is  the 
case  even  thongh  no  bond  or  other  personal  obligation  was  given, 
and  the  mortgagee  is  thereby  confined  to  his  remedy  against 
the  mortgaged  property  only  for  the  satisfaction  of  his  debt.'* 

Prior  contracts  are  merged  in  and  superseded  by  subsequent 
ones  embracing  the  entire  subject  matter ;  the  latter  being  the 
last  act  of  the  parties  must  be  presumed  to  contain  and  express 
the  true  meaning  and   intention  even   though  the  latter  may  be 


upon  payment  of  his  fees  and  expenses, 
the  agreement  is  merged  in  the  bond. 
Mott  V.  Harrington,  12  Vt.  199. 

R  sued  S  upon  a  contract  contained 
in  a  broker's  letter,  dated  April  2nd,  by 
which  the  broker,  as  the  agent  of  S, 
chartered  to  R  for  a  voyage  from  B  to 
A,  a  vessel  belonging  to  S,  and  then 
lying  in  the  harbor  of  A;  "the  ship  to 
proceed  from  A  to  B  without  delay."  S 
set  up  in  defence  a  charter  partj'  be- 
tween R  and  himself,  dated  April  2nd, 
though  in  fact  executed  April  5th,  and 
containing  a  similar  agreement,  but 
without  the  clause  quoted.  Held,  that 
the  agreement  contained  in  the  letter 
was  merged  in  the  charter  party,  and 
that  an  action  could  not  be  maintained 
upon  it.  Renard  v.  Sampson,  12  N.  Y. 
561. 

1.  A  promise  made  after  a  covenant 
is  merged  upon  the  same  ground  that  a 
promise  made  before  is  merged,  when 
the  promise  and  the  covenant  are  pre- 
cisely the  same;  because  the  covenant, 
being  a  deed,  is  the  surest  and  highest 
evidence.  Burnes  v.  Allen,  9  Ired.  (N. 
Car.)  L.  370. 

2.  Greenwood  v.  Curtis,  4  Mass.  93; 
6  Mass.  371. 

3.  Hall  V.  Hopkins,  14  Mo.  450. 

A  mortgagee  assigned  the  mortgage 
to  secure  his  note,  and  afterwards  mort- 
gaged his  own  land  for  further  security, 
and  still  later  released  the  equity  in  the 
last  mentioned  land  to  the  party  hold- 
ing his  note  and  the  mortgages.  Held, 
that  the  question  of  merger  and  ex- 
tinguishment of  the  note  was  one  in 
which  the  original  mortgagor  had  no 
right  to  intervene.  Simpson  v.  Hall,  47 
Conn.  417. 

4.  Kennion  v.'  Kelsej',  10  Iowa  443; 
Vanbrunt  v.  Mismer,  8  Minn.  232. 


Where  A  executed  his  note  to  secure 
a  debt  due  B,  and  before  it  became  due 
executed  to  C  a  deed  of  trust  to  secure 
the  same  debt;  held,  that  the  execution 
of  the  deed  of  trust  operated  to  change 
a  simple  contract  into  a  speciality,  so 
far  as  it  related  to  tlie  trust  estate. 
Berry  v.  Bacon,  28  Miss.  318. 

To  £3,000,  parcel  of  mone^-  claim, 
the  defendant  pleaded  a  subsequent 
agreement  to  deliver  to  the  plaintiff  an 
indenture  to  paj'  the  .£3,000,  on  a  cer- 
tain day,  and  that  the  defendant  in  pur- 
suance of  such  agreement  did,  with  the 
consent,  and  at  the  request  of  the 
plaintiff,  execute  and  deliver  to  the 
plaintiff  such  indeuture,  and  did  thereby 
covenant  to  paj'  the  £3,000.  Replica- 
tion, that  the  indenture  was  made  by 
way  of  a  security  for  the  paj'ment  of 
the  £3,000,  and  that  it  was  expressed 
by  the  indenture  that  it  was  made  as 
such  security.  Held,  that  the  plea  was  a 
good  plea  of  merger  as  to  so  much  of 
the  debt  of  which  it  was  pleaded,  and 
that  the  replication  was  no  answer  to 
it.  Price  v.  Moulton,  10  C.  B.  (Eng.) 
561;  29  L.   J.,  C.  P.  102;   15  Jur.    228. 

B.  Where  a  party  takes  a  security 
upon  land  by  mortgage,  for  a  debt  or 
other  liability,  without  a  covenant  to 
pay,  and  takes  no  bond  or  other  sep- 
arate instrument  to  secure  such  pay- 
ment, under  the  statute  of  Minnesota 
he  cannot  maintain  an  action  upon  a 
verbal  agreement  to  pay,  but  is  con- 
fined to  the  land  in  the  mortgage  for 
his  remedy. .  Vanbrunt  v.  Mismer,  8 
Minn.  232. 

Where  a  mortgage  given  to  secure 
a  note  contained  a  stipulation  that  a 
general  execution  shall  not  issue,  held, 
that  the  mortgagee  must  look  to  the 
mortgaged  property  alone  for  the  satis- 


15  C.  of  L. — 23 
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of  no  higher  nature  than  the  former }  though  giving  a  new 
promissory  note  in  renewal  of  an  old  one  is  not  a  merger  or  pay- 
ment of  the  debt  represented  by  the  old  note  but  merely  an  ex- 
tension of  the  time  of  payment,  the  notes  being  the  evidence  of 
the  debt  and  not  the  debt  itself.*     In  such  case,  however,  the 


faction  of  his  debt.  Kennion  v.  Kelsej, 
10  Iowa  443. 

1.  Stow  V.  Russell,  36  111.  18;  Chris- 
man  V.  Hodges,  75  Mo.  413;  Hargrave 
V.  Conroj,  19  N.   J.  Eq.    281. 

Contracts  were  made  part  of  a  plead- 
ing, the  one  last  made  embracing  the 
entire  substance  -of  the  first.  Held, 
that  the  first  must  be  regarded  as 
merged  in  the  second;  but  the  fact 
that  the  first  was  set  forth  in  the 
pleading,  and  treated  bj  the  pleader 
as  subsisting,  and  the  second  was 
treated  as  a  mere  recital  of  the  first, 
would  not  render  the  pleading  bad  on 
demurrer.  McDonough  v.  Kane,  75 
Ind.  181. 

An  agreement  to  confess  a  judgment 
for  a  cash  subscription  to  railroad  stock, 
waiving  valuation  and  appraisement 
laws,  and  for  a  stay  of  execution  for 
eighteen  months,  merges  a  previous 
agreement  not  to  demand  payment  of 
such  subscription  until  the  railroad  had 
completed  its  road.  Indiana  etc.  R. 
Co.  v.  Scearce,  23  Ind.  223. 

Defendant  had  a  contract  to  consign 
for  sale  all  the  goods  he  manufactured 
to  plaintiffs,  but,  not  being  bound  to 
manufacture,  he  refused  fo  manufacture 
unless  plaintiff  would  make  a  different 
agreement  with  him.  They  consented, 
and  made  another  agreement,  but 
failed  to  keep  it  whereupon  defendant 
sold  his  goods  to  other  parties.  Held, 
that  plaintiff  had  no  cause  of  action, 
since  the  first  contract  was  abrogated  by 
the  second,  and  plaintiff  having  failed 
to  keep  that,  defendant  had  a  right  to 
rescind.  Hadden  v.  Dimick,  13  Abb. 
(N.  Y.)  Pr.,  N.  S.  13s. 

Plaintiff  gav^  a  receipt  for  attached 
property  of  the  defendant,  and  took  an 
agreement  from  defendant  to  hold  him 
harmless  of  all  loss,  etc.,  growing  out 
of  said  receipt.  Afterwards,  judgment 
w^as  recovered  against  the  defendant, 
and  plaintiff  signed  a  note  with  de- 
fendant, as  his  surety,  to  satisfy  the 
judgment,  and  took  as  security  two 
notes  of  a  third  party.  The  receipt  of 
the  plaintiff  was  thereupon  cancelled. 
It  afterwards  appeared  that  the  note 
taken  as  security  had  been  trusteed. 
Held,  that   in  the  absence   of  proof  of 


fraud,  the  original  agreement  of  the  de- 
fendant to  hold  the  plaintiff  harmless 
was  merged  in  the  latter  agreement 
giving  him  security,  and  that  no  suit 
could  be  maintained  upon  the  former, 
Baxter  v.  Downer,  29  Vt.  412. 

A  woman  who  iield  a  bill  of  sale  of 
personal  property  as  security  for  a  debt 
proceeded  .to  sell  the  property.  Part  of 
it  was  covered  by  a  chattel  mortgage, 
and  at  her  request  this  mortgage  was 
purchased  by  a  third  person  and  held 
for  her.  She  sold  property  enough  to 
to  pay  both  debts,  and  of  that  which 
was  sold  enough  was  included  in  the 
chattel  mortgage  to  pay  that  off.  After- 
wards her  son,  who  was  cognizant  of 
all  the  facts,  took  an  assignment  of  the 
chattel  mortgage.  Held,  that  the 
chattel  mortgage  must  be  deemed 
satisfied.     Long  v.  Moore,  56  Mich.  23. 

The  defendants,  intending  to  put  an 
end  to  a  contract  with  the  plaintiffs,  pro- 
posed to  pay  a  certain  sum  for  a  re- 
lease from  the  contract.  In  an  action 
by  the  plaintiffs  for  the  breach  of  the 
original  contract;  held,  that  the  propo- 
sition was  an  offer  of  a  compromise 
which  was  not  binding  unless  accepted. 
That  if  accepted,  the  consideration 
which  gave  it  validity  as  an  agreement 
was  the  release  and  the  extinguishment 
of  the  former  contract,  and  that  if  the 
plaintiff  intended  to  hold  the  defendants 
to  the  terms  of  the  offer,  they  should 
have  sued  on  the  agreement  of  compro- 
mise, if  an  agreement  was  concluded; 
and  that  they  could  not  sue  on  the 
original  contract  and  use  the  offer  of 
the  defendants  as  a  liquidation  of  the 
damages  they  had  sustained  by  a  breach 
of  the  original  contract.  Union  etc. 
Co.  V.  Erie  R.  Co.,  337  N.  J.  L.  23. 

Burden  of  Proof  of  New  Contract.— 
Where  cattle  were  sold  at  an  agreed 
price,  and  were  subsequently  delivered 
to  and  received  by  the  buyer,  held,  that 
he  must  pay  for  them  at  that  price,  un- 
less a  different  contract  was  afterwards 
entered  into,  and  the  burden  of  proof  of 
such  substituted  contract  was  on  the 
buyer.  Wheeler  v.  Mabrey,  65  Mo. 
166. 

2.  Renewal  Notes. — Bank  of  Gettys- 
burg V.  Thompson,  3  Grant  (Pa.)  Cas. 
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remedy  on  the  old  note  is  suspended.*  Some  States,  however, 
adopt  the  rule  that  such  renewal  extinguishes  the  old  debt  and 
creates  a  new  one  ;*  though  where  it  is  made  to  appear  that  the 
parties  entertained  a  contrary  intention,  this  intenti&n  will  govern.* 

Taking  a  renewal,  or  substituting  other  forms  of  indebtedness, 
will  not,  as  between  the  parties,  while,  the  original  indebtedness 
subsists,  deprive  the  creditor  of  the  benefit  of  a  mortgage  given 
to  secure  the  original  notes.* 

An  express  agreement  to  that  effect  between  the  parties  will 
prevent  a  merger,^  and  a  contract  cannot  be  so  merged  that  it 
cannot  be  resorted  to  to  show  acts  done  or  rights  acquired  under 
it  before  the  merger.® 

A  higher  security  cannot  merge  in  a  lesser  one,'^  but  a  written 
agreement  or  a  specialty  may  be  modified,  changed  or  amplified 
by  a  subsequent  oral  or  written  one,  thus  making  a  new  contract.^ 


114;  Maples  V.  Hicks,  Bright.  CPa.)  56; 
Ritter  v.  Singmaster,  73  Pa.  St.  400; 
First  Nat.  Bank  v.  Morgan,  13  N.  Y. 
Sup.  Ct.  346;  Nigiitingale  v.  Chafee,  11 
R.  I.  6095  East  River  Bank  v.  Butter- 
worth,  45  Barb.  (N.  Y.)  476;  Hobson  v. 
Davidson,  8  Mart.  (La.),  O.  S.  421; 
Moses  V.  Trice,  21  Gratt.  (Va.)  556; 
Bishop  V.  Rowe,  3  M.  &  S.  (Eng.)  362; 
Kendrich  v.  Lomax,  2   C.  &  J.  (Eng.) 

40s- 

If  the  owner  of  a  promissory  note 
gives  it  up  to  one  of  the  makers  with 
the  understanding  that  another  note  is 
to  be  executed  in  its  stead,  this  will 
not  discharge  either  one  of  the  makers. 
Smith  V.  Awbray,  ig  Ala.  63. 

In  order  to  make  one  instrument  an 
extinguishment  of  another  the  latter 
must  be  of  a  higher  dignity  than  the 
former,  or  must  put  the  holder  in  a 
better  condition,  neither  of  which  is  the 
case  where  a  renewal  is  made.  It  bene- 
fits the  maker  only  by  giving  him  a 
further  day  of  payment,  and  not  by 
giving  him  a  better  security'.  McGuire 
V.  Gadsby,  3  Call.  (Va.)  234. 

In  England,  it  has  been  held  that  if  a 
new  bill  or  note,  though  paid  at  ma- 
turity, be  not  large  enough  to  cover  the 
principal  and  interest  of  the  dishonered 
bill,  the  latter  revives  and  may  be  sued 
on.  -Lumley  v.  Musgrave,  4  Bing.  N. 
C.  9;  5  Scott  230. 

1.  2  Dan.  Neg.  Inst.  (3rd  ed.)  259. 

2.  Letcher  v.  Bank  of  Common- 
wealth, 2  Dana  (Ky.)  32;  Smith  v. 
Young,  n  Bush  (Ky.)  393;  Cornwall 
V.  Gould,  4  Pick.  (Mass.)  444;  Huse  v. 
Alexander,  2  Mete.  (Mass.)  157;  Hill 
V.  Bostick,  10  Yerg.  (Tenn.)  410; 
Michol  V.  Bate,  10  Yerg.  (Tenn.)  429. 


3.  2  Dan.  Neg.  Inst.  (3rd  ed.)  261. 

4.  Heively  v.  Matteson,  54  Iowa  505; 
Christian  v.  Newberry,  61  Mo.  446. 

5.  Where  sureties  made  an  agreement 
under  seal  to  equalize  their  possible  loss 
by  the  principal,  and  afterwards  made 
a  further  parol  agreement  respecting 
some  of  the  liabilities  referred  to  in  the 
former,  but  providing  expressly  that 
the  agreement  should  not  be  rendered 
void;  held,  that  the  former  agreement 
was  not  merged  in  the  latter.  Patter- 
son V.  Patterson,  23  Pa.  St.  464. 

6.  A  parol  agreement  under  which 
there  has  been  partial  performance,  is 
not,  when  reduced  to  writing,  so  merged 
that  it  cannot  be  resorted  to  to  show 
acts  done  or  rights  acquired  under  it, 
though  the  merger  takes  effect  so  far  as 
to  exclude  evidence  of  variance  between 
the  two  contracts.  Mills  v.  Matthews, 
7Md.  315. 

7.  Where  a  party,  being  liable  upon 
a  replevin  bond,  promised  in  writing,  to 
pay  the  amount  of  his  liability  by  the 
next  term  of  court,  if  no  suit  was 
brought  on  the  bond,  but  the  bond  was 
not  released;  held,  that  no  action 
would  lie  upon  the  subsequent  promise, 
as  it  could  not  merge  or  destroy  the 
higher  security.  Leland  v.  Barry,  69 
111.  348. 

8.  It  is  competent  for  the  parties  to  a 
written  agreement,  not  within  the  stat- 
ute of  frauds,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in 
writing,  in  any  manner  to  add  to,  or 
subtract  from,  or  vary,  or  qualify  the 
terms  of  it,  and  thence  make  a  new 
contract  which  is  to  be  proved  partly 
by  the  written  agreement,  and  partly 
by  the  subsequent  verbal  terms  engrafted 
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But  to  operate  as  a  merger  of  a  simple  contract  debt  in  a  spe- 
cialty, the  specialty  must  be  coextensive  with  the  simple  contract, 
and  between  the  same  parties.^ 

A  specialty  «r  other  contract  which  is  illegal  or  void  cannot 
merge  the  original  demand,*  and  it  would  seem  that  a  broken 
contract  will  not  be  considered  as  merged  in  a  new  contract  in- 
volving the  same  subject  matter  ;^  though   the  old  contract  may 


on  what  will  then  be  left  of  the  written 
contract.  Hewitt  v.  Brown,  21  Minn. 
163. 

A  sealed  building  contract  may  be 
changed  hj  a  subsequent  verbal  agree- 
ment to  pay  an  additional  sum  for  the 
same  work  and  material  mentioned  in 
the  original.  Cooke  v.  Murphy,  70 
111.  96. 

1.  Boaler  v.  Mayor,  19  C.  B.,  N.  S. 
(Eng.)  76;  34  L.  J.;  C.  P.  230;  12  L.  T. 
457;  13  W.  R.  775. 

If  one  of  two  makers  of  a  joint  and 
several  promissory  note  gives  the  holder 
a  deed  of  mortgage  to  secure  the 
amount  with  a  covenant  to  pay  it,  the 
other  maker  is  not  thereby  discharged; 
the  remedy  on  the  specialty  is  not  co- 
extensive with  the  remedy  on  the  note. 
Ansell  V.  Baker,  15  Q^B.  (Eng.)  20. 

Where,  after  an  oral  agreement  in  re- 
lation to  a  certain  building,  the  same 
parties,  a  year  after,  entered  into  a 
written  contract  concerning  the  same 
building,  but  not  including  the  subject 
matter,  nor  covering  the  time  of  the 
first,  held,  that  the  first  contract  was 
not  merged  in  the  second.  Kempsy  v. 
Metcalf,  61  Iowa  320. 

An  executory  agreement  for  the  per- 
formance of  distinct  and  separate  pro- 
visions is  not  merged  by  a  subsequent 
deed  or  written  contract,  in  execution 
of  a  part  only  of  such  provisions,  in  ab- 
sence of  all  evidence  of  an  intent  that 
it  should  be  extinguished.  Witbeck  v. 
Waine,  16  N.  Y.  532. 

Bankrupts  gave  a  joint  and  several 
promissory  note  for  £2,000,  to  secure 
advances  made  to  them  by  their  bank- 
ers; and  when  they  were  indebted  to 
the  bankers  in  ,£1,957,  one  of  the  bank- 
rupts mortgaged  certain  property  to 
them,  to  secure  that  sum  and  all  fur- 
ther advances  within  £3,000.  At  the 
time  of  the  bankruptcy  the  amount  of 
the  debt  due  to  the  bankers  was  £4,365, 
of  which  sum  they  realized  the  £3,000, 
under  the  mortgage.  Held,  that  the 
mortgage  did  not  merge  the  promis- 
sory note  and  that  the  bankers  could 
prove   on   the  note   for  the  balance  of 


their   debt.     Ex  parte  Bate,    3    Deac 
358. 

Where  a  written  order  for  goods 
to  be  manufactured  specified  neither 
price  nor  time,  but  was  followed  by  an 
oral  agreement  as  to  price,  etc.,  and 
the  purchaser  subsequently  accepted 
some  of  the  goods,  and  ordered  altera- 
tion to  be  made  in  others,  held,  that 
the  purchaser  had  ratified  and  adopted 
what  had  previously  been  said  and  done, 
and  that  the  order  for  alteration  tx- 
tended  the  time  for  performance.  In- 
ternational Steamship  &  R.  Supply 
Co.  -V.  United  States,  13  Ct.  of  CI.  (U. 
S.)  209. 

Three  persons  were  owners  of  prop- 
erty and  they  employed  the  plaintiff  to 
let  it  for  them  and  two  of  them  exe- 
cuted a  mortgage  deed  securing  to  him 
the  amount  of  hii  bill;  in  an  action 
against  the  three  for  the  amount  of  the 
bill,  held,  that  the  action  would  lie 
as  the  'specialty  not  being  coextensive 
with  the  simple  contract  liability,  the 
latter  was  not  merged  in  the  tbi'nier. 
Sharp  V.  Gibbs,  \bC.  B.,  N.  S.  (Eng.) 
527;  12  W.  R.711. 

A  contract  for  the  paj'ment  of  gold 
dust  in  the  nature  of  a  promissory  note 
is  not  merged  in  an  agreement  by 
which  the  time  for  its  payment  is  ex- 
tended, the  rate  of  interest  reduced,  and 
the  means  of  paying  it  placed  in  the 
hands  of  the  parties  liable  thereon,  and 
such  an  agreement  cannot  be  intro- 
duced in  evidence  under  the  allegation 
of  the  answer  that  the  agreement  re-  - 
leased  the  parties  from  any  liability  to 
pay  the  gold  dust.  Creighton  v.  Van- 
derlip,  i   T.  Mon.  (Ky.)  400." 

2.  If  service  be  performed  by  one 
person  for  another  and  afterwards  the 
parties  enter  int;o  a  contract  as  to  the 
compensation  to  be  made  for  the  ser- 
vice, which  contract  is  void  for  its  ille- 
gality, such  contract  does  not  operate 
as  a  merger  of  the  original  demand. 
Thurston  v.   Percival,  i   Pick.  (Mass.) 

3.  Where  a  written  contract  for  the 
shipment   of  cattle   was    entered    into 
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be  so  released  and  discharged  by  it  as  to  prevent  any  remedy  for 
its  breach,^  and  a  sufficient  consideration  may  in  some  instances 
arise  out  of  the  broken  contract  to  support  the  new  one.'^ 

A  simple  contract,  however,  is  merged  in  a  higher  security  only 
when  the  latter  is  taken  in  payment  and  satisfaction  of  the 
former;  if  it  is  taken  as  collateral  security,  there  is  no  extinguish- 
ment of  the  simple  contract. ^ 


after  the  breach  of  an  oral  contract  in 
relation  to  the  same  matter,  }ield, 
that  the  written  contract  did  not  merge 
the  oral  contract,  and  would  not  bar  a 
recovery  for  breach  of  it.  Harrison -j'. 
Missouri  Pac.  R.  Co.,  74  Mo.  364. 

It  cannot  be  accurately  said  that  a 
contract  is  modified  after  a  breach;  the 
contract  is  determined.  A  new  con- 
tract may  be  made,  but  the  old  one  is 
at  an  end.  Hence,  evidence  canno'  3e 
competent  to  excuse  a  breach  by  show- 
ing that,  after  it  took  place,  the  terms 
of  the  contract  were  orally  modified. 
Wharton  v.  Missouri  Car  Foundry  Co., 

1  Mo.  App.  577. 

1.  Where  a  party  to  a  contract,  after 
a  breach  by  the  other  pSrty,  instead  of 
rescinding  the  contract,  in  effect  re- 
leases and  discharges  it,  merging  it  in 
a  new  and  different  contract  he  can 
have  no  remedy  for  the  breach  of  the 
contract  thus  released  and  superseded. 
He  must  predicate  his  rights  upon  the 
new  contract.     Magarity  v.   Shipman, 

2  Mackey    (D.  C.)  334. 

2.  A  difficulty  arising  in  ascertaining 
the  mode  of  applying  provisions  of  a 
contract  to  the  subject  matter  mav  be 
a  sufficient  consideration  to  support 
a  modification  of  the  contract,  intended 
to  avoid  such  difficultj-.  Perkins  v. 
Hoyt,  35  Mich.  506. 

Where  a  party  employed  under  a 
special  verbal,  con  tract  to  furnish  ma- 
terial and  erect  a  building,  finding  him- 
self unable  to  perform  without  great 
loss,  owing  to  a  rise  in  prices,  informed 
his  employer  that  he  would  not  comply 
with  the  contract,  and  his  employer  di- 
rected him  to  go  on  and  finish  the  work 
and  he  would  pay  him  what  was  right 
for  it,  held,  that  the  new  agreement 
was  based  upon  a  sufficient  consid- 
eration, and  valid.  The  mutual  prom- 
ises of  the  parties  were  sufficient  to 
support  the  new  agreement.  Bishop  v. 
Busse,  69  111.  403. 

3.  Collateral  Security. — Graves  v. 
Allen,  66  Tex.  589.  And  see  Dan.  Neg. 
Inst.  (3rd  ed.),  §  1293. 

An  agreement,  under  seal,  accepted 


as  a  collateral  security  is  not  a  merger 
of  a  simple  contract  debt,  and  may  be 
read  in  evidence  to  show  the  amount 
originally  due.  Charles  f.  Scott,  i  S.  & 
R.  (Pa.)  294.  See  Banorgee  u.  Hovey, 
5  Mass.  II. 

If  A  gave  B  a  deed  of  property,  to  be 
void  when  A  shall  pay  to  B  a  certain 
sum  of  money,  being  the  same  before 
secured  by  a  note,  the  note  is  not 
merged  in  the  deed,  but  the  deed  is 
onlj'  collateral  security  for  the  pay- 
ment of  the  note.  Shaw  v.  Burton,  5 
Mo.  478. 

If  the  maker  of  an  endorsed  promis- 
sory note  secure  it  by  a  mortgage  of 
the  same  date,  the  note  is  not  merged 
in  the  mortgage,  nor  is  the  endorser 
discharged.  Ligget  v.  Bank  of  Penn- 
sylvania, 7  S.  &  R.  (Pa.)  21S.    ' 

To  an  action  for  money  lent,  the  de- 
fendant pleaded,  that  the  cause  of  ac- 
tion arose  out  of  disbursements  made 
for  and  on  account  of  a  vessel  belong- 
ing to  the  defendant,  and  that  the  mas- 
ter made  and  sealed  a  bottomry  bond, 
which  was  accepted  and  received  by 
the  plaintiff,  in  satisfaction  of  the 
promises  in  the  declaration.  The 
plaintift"  replied  that  he  did  not  accept 
or  receive  the  bond  in  satisfaction  of  the 
promises.  At  the  trial  it  appeared  that 
the  bond  was  given  by  the  master  the 
day  after  the  transaction  as  to  the  ad- 
vances on  the  ship's  account  was 
closed,  and  by  way  of  coUateral'security 
only.  Held,  that  the  plaintiff's  right  to 
sue  the  owner  in  respect  of  the  implied 
contract  was  not  destroyed  \>y  the  tak- 
ing of  such  additional  security.  Weston 
V.  Foster,  3  Scott  (Eng.)  155;  2  Bing. 
N.  C.  693;  2  Hodges  59. 

A  banker  takes  from  his  customer 
and  his  surety  a  bond  conditioned  for 
the  payment  of  all  the  sums  already 
advanced  or  thereafter  to  be  advanced 
to  the  customer.  This  does  not  amount 
to  a  merger,  and  the  customer  may  be 
sued  for  the  balance  of  his  account  as 
upon  a  debt  for  simple  contract. 
Holmes  v.  Bell,  3  ISI.  &  G.  (Eng.)  213) 
3  Scott,  N.  R.  479. 
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V.  Meegee  as  Applied  to  Toets. — With  regard  to  crimes  and 
wrongs,  there  has  been  a  use  of  the  term  merger  signifying  that 
when  one  and  the  same  act  constitutes  both  a  private  wrong  and 
a  public  offence,  the  former  aspect  of  it  is  extinguished  by  the 
latter.^  By  the  common  law,  in  cases  of  homicide,  the  civil  rem- 
edy is  merged  in  the  felony,^  and  it  was  formerly  supposed  that 
there  was  no  redress  by  civfl  action  for  an  injury  which  amounted 
to  a  felony.  But  it  is  now  established  that  the  defendant  is  ha- 
ble  to  the  party  injured  after  he  is  either  convicted  or  acquitted;* 
but  if  a  civil  action  be  commenced  before  such  conviction  or  ac- 
quittal, the  plaintiff  will  be  nonsuited.* 

This  doctrine,  however,  is  held  in  Massachusetts  to  be  inappli- 
cable to  the  character  and  condition  of  that  State,  an  action  for 
the  civil  injury  being  maintainable  without  waiting  for  the  insti- 
tution  of   a   prosecution   against  the    defendant  for  the  felony, 


A  defendant  being  indebted  to  the 
plaintiff,  executed  with  sureties,  a  bond 
in  the  penal  sum  of  £2,000,  whereby, 
after  reciting  that  the  plaintiff  had 
agreed  to  give  the  defendant  time  for 
the  payment  of  the  debt  owing,  and  of 
such  further  sums  as  might  afterwards 
become  due,  the  condition  was,  that  if 
the  defendant  should  pay  the  plaintiff 
the  sum  due  and  such  further  sums  as 
might  become  due  or  in  case  he  should 
make  default,  and  the  sureties  should, 
within  one  rnonth  after  notice,  pay  the 
plaintiff  the  sums  due,  not  ex^ceeding 
£1,000,  or,  if  no  notice  should  be  given, 
the  bond  to  be  void.  Held,  no  merger, 
and  the  plaintiff  might  notwithstanding 
the  giving  of  the  bond,  recover  the 
amount  of  the  original  debt.  Norfold 
Railroad  Company  v.  Macnamara,  3 
Exch.  (Eng.)  628. 

1.  Abb.  L.  Diet. 

Where  a  person  in  committing  a 
felony  also  commits  a  tort  against  a 
private  person,  in  this  case,  the  wrong 
is  sunk  in  the  felony,  at  least  until  after 
the  felon's  conviction.  Bouv.  L. 
Diet.  (15th  ed.). 

2.  I  Chit.  Pr.  10;  Bouv.  L.  Diet. 
(15th  ed.),  tit.  Civil  Remedy,  In- 
juries;  I    Hilliard  Torts  (14th  ed.)  64. 

3.  Bouv.  L.  Diet.  (15th  ed,),  tit. 
Merger,  Injurv. 

In  cases  of  treason  and  felony,  and 
some  other  of  the  grave  offences,  the 
law,  for  wise  purposes,  suspends  this 
remedy  in  order  to  promote  the  public 
interest,  until  the  wrongdoer  shall  have 
been  prosecuted  for  the  public  wrong. 
Bouv.  L.  Diet.  (15th  ed.),  tit.  Civil 
Remedy. 


Felonies. — In  cases  of  felony,  the 
remedy  of  an  action  for  the  private  in- 
jury is  generally  suspended  (sometimes 
erroneously  termed  merged)  until  the 
party  particularly  injured  has  fulfilled 
his  duty  to  the  public  by  prosecuting 
the  offender  for  the  public  crime.  And 
for  homicide,  all  civil  remedy  is  en- 
tirely merged  in  the  felony  (although 
compensation  is  sometimes  afforded  to 
the  widow,  or  relations,  in  case  of  the 
homicide  of  a  person  endeavoring  to 
apprehend  an  offender);  therefore,  no 
action  lies  for  the  battery  of  a  wife  or 
servant  whereby  death  ensued;  and  in 
general,  all  felonies  suspend  the  civil 
remedies,  and  before  conviction  of  the 
offender  there  is  no  remedy  against  him 
at  law  or  in  equity,  but  after  conviction 
and  punishment  on  an  indictment  of 
the  party  for  stealing,  the  party  robbed 
may  support  trespass  or  trover  against 
the  'offender;  and  after  an  acquittal  of 
the  defendant  upon  an  indictment  for  a 
felonious  assault  and  stabbing,  the  pros- 
ecutor may  maintain  trespass  to  recover 
damages  for  the  civil  injury  if  it  be  not 
shown  that  he  colluded  in  procuring 
such  acquittal,     i  Chit.  Pr.  10. 

In  an  action  by  a  woman  in  which 
the  declaration  alleged  that  the  defend- 
ant assaulted  and  forcibly  violated  her, 
and  in  which  she  swore  to  a  rape,  it 
was  held  that  she  could  not  recover,  as 
the  matter  was  one  of  criminal  cog- 
nizance, and  it  did  not  appear  that 
there  had  been  any  criminal  prosecu- 
tion. Wellock  V.  Constantine,  2  F.  & 
F.  (Eng.)79i;7L.  T.,  N.S.  751. 

4.  Bouv.  L.  Diet.  (15th  ed.),  tit. 
Merger. 
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What  Is. 


except  perhaps  in  cases  of  homicide.^  This  is  probably  the  pre- 
vaiHng  doctrine  in  the  United  States,^  and  in  some  of  the  States 
where  the  English  and  common  law  rule  has  been  established 
by  decisions  of  the  courts,  it  has  been  abrogated  by  legislative 
enactments,^  though  in  a  few  of  the  States  it  is  still  retained.* 

In  regard  to  public  nuisances,  however,  contrary  to  the  prevail- 
ing rule  in  other  cases,  no  action  lies  for  the  private  injury,  either 
before  or  after  conviction  for  the  public  offence,  unless  the  party 
bringing  the  action  has  suffered  some  special  and  particular  dam- 
age therefrom,*  it  being  the  purpose  of  the  law  to  avoid  multi- 
plicity of  suits.® 

VI.  Meegee  in  Ceiminal  Law — 1.  What  Is. — Merger  in  criminal 
law'  occurs  where  the  same  act  of  crime  is  within  the  definition 
of  a  misdemeanor  and  likewise  a  felony,  or  of  a  felony  and  like- 
wise of  treason  ;  and  the  rule  is,  that  the  lower  grade  of 
offence  merges  in  the  higher,  so  that  the  act  can  be  punished  only 
as  a  felony  in  the  one  instance,  or  treason  in   the  other.*     But 


1.  Boston  etc.  v.  Dane,  i  Gray 
(Mass.)  83;  Boardman  v.  Gore,  15 
Mass.  •?3i. 

2.  I  Hilliard  Torts  (4th  ed.)  65.  See 
Cross  V.  Guthery,  2  Root  (Conn.)  go; 
Blassingame  v.  Glaves,  6  B.  Mon.  (Ky.) 
38;  The  Manufacturers'  Bank  v.  Gore, 
15  Mass.  75;  Hyatt  v.  Adams,  16  Mich. 
180;  Newell  V.  Cowan,  30  Miss.  492; 
Pettingill  v.  Rideout,  6  N.  H.  454;  Pat- 
ton  t'.  Freeman,  i  N.  J.  L.  113;  Koenig 
■y.  Nott,  2  Hilt.  (N.  Y.)  323;  Story  w. 
Hammond,  4  Ohio  376;  Piscataqua 
Bank- XI.  Turnley,  i  Miles  (Pa.)  312; 
(see  post,  note  4) ;  Ballew  v,  Alexander, 
6  Humph.  (Tenn.)  433;  Allison  v.  Farm- 
ers' Bank,  6  Rand.  (Va.)  204. 

The  merger  of  a  trespass  in  the 
felony  (when  the  trespass  is  a  felony)  is 
a  doctrine  of  the  Englisfi  law  founded 
not  on  .policy,  but  on  the  king's  right 
by  forfeiture;  and  as  forfeiture  is  not 
here  a  consequence  of  felony,  or,  at 
anj'  rate  if  it  be,  is  never  asserted,  the 
doctrine  does  not  apply.  White  v. 
Fori,  3  Hawks  (N.'Car.)  251;  Robin- 
son c'.  Culp,  I  Comst.  (S.  Car.)  231; 
s.  c,  3  Brev.  (S.  Car.)  302. 

3.  X.  Y.  R.-S.,  pt.  3,  ch.  4,  §  2;  Me. 
Stat.  1844,  ch.  102. 

4.  Bell  V.  Troy,  35  Ala.  184;  Mc- 
Grew  V.  Gato,  Minor  (Ala.)  8. 

The  law  once  was  in  Pen^isylvania 
that  trover  did  not  lie  for  property 
stolen,  till  the  public  prosecution  had 
,  been  duly  conducted  and  ended.  Hence 
in  case  of  such  prosecution,  and  an  ac- 
quittal, the  statute  of  limitations  was 
no  bar  to  an  action  till  six  years  had 
elapsed  from  such  acquittal.     Hutchin- 


■  son  V.  Merchants'  Bank,  Law  Reg., 
Jan.  1863,  p.  188;  I  Pa.  42.  But  now 
by  the  Crim.  Proc.  act  of  1S60,  §  71 
(Purdon  492),  the  civil  remedy  is  not 
merged  in  felony. 

Discharge  by  Collusion. — A  master 
cannot  maintain  an  action  for  killing 
his  slave,  if  the  slayer,  by  his  collusion, 
has  been  discharged  from  prosecution 
for  the  felony.  Morgan  v.  Rhodes,  i 
Stew.  (Ala.)  70. 

5.  I  Hilliard  Torts  (4th  ed.)  69.  See 
generally  Nuisance. 

6.  I  Inst.  56a. 

7.  See  also  Criminal  Law,  vol.  4, 
p.  648. 

8.  I  Bish.  Cr.  L.  (yth  ed.),  §  787. 

In  criminal  law  where  a  man  com- 
mits a  great  crime  which  includes  a 
lesser,  the  latter  is  merged  in  the 
former.     Bouv.    L.    Diet.    (15th     ed.) 

Merger  is  said  to  exist  where  a  lesser 
offence  is  absorbed  in  a  greater,  but  in 
criminal  practice  the  only  cases  in 
which  such  absorption  is  claimed  to  be 
operative  is  when  a  misdemeanor  is  an 
ingredient  of  a  felony,  in  which  case 
the  older  authorities  maintain  that  the 
trial  must  be  exclusively  for  the  felony, 
and  that  the  defendant  cannot,  under 
any  indictment  for  a  felony,  be  con- 
victed of  a  misdemeanor.  Whart.  Cr. 
L.  (9th  ed.),  ij  2-ja. 

Reasons  for  the  Rule. — The  reason 
alleged  for  this  is  that  in  those  days  the 
incidents  of  a  trial  for  felony  were  so 
diiferent  from  those  of  a  trial  for  misde- 
meanor that  it  was  not  right  to  invest 
the  prosecution  with  the  power  of  in- 
terciianging    them    at  its   caprice.     A 
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where  one  offence  is  of  the  same  character  with  the  other,  as  in 
the  case  of  a  conspiracy  to  commit  a  misdemeanor  and  its  subse- 
quent commission  in  pursuance  of  the  conspiracy,  the  two  crimes 
being  of  equal  degree,  there  can  be  no  merger.^ 

The  common  law  distinctions  between  the  methods  of  proced- 
ure in  cases  of  felony  and  those  of  misdemeanor  have,  however, 
been  abolished  -^  and  with  them  much  of  the  reason  for  this 
rule  disappears;  and,  consequently,  the  doctrine  of  merger  in 
criminal  law,  while  it  has  not  been  repudiated,  is  restricted  to 
much  narrower  limits.^ 

2.  The  Present  Doctrine. — The  general  rule  now  seems  to  be 
that  on  an  indictment  for  a  misdemeanor,  if  the  evidence  shows 
the  commission  of  a  felony,  the  prisoner  must  be  acquitted  of  the 
misdemeanor;*  but    it    is    no    bar    to    a   conviction   for  a   lesser 


part/  charged  with  a  felony  for  in- 
stance, was  not  entitled  to  counsel,  and 
his  right  of  challenge,  and  his  right  to 
a  copy  of  the  indictinent,  were  re- 
stricted. If  there  were  no  merger,  if  on 
the  one  side,  the  defendant  on  proof  of 
the  felony  on  an  indictment  for  misde- 
meanor could  be  convicted  of  the  mis- 
demeanor charged ;  or  if,  on  the  other 
side',  on  disproof  of  the  felony,  on  an 
indictment  for  the  felony,  he  could  be 
convicted  of  the  constituent  misde- 
meanor, this  would  do  away  with  the 
distinction  between  the  felonies  and 
misdemeanors  as  above  stated.  This 
distinction,  however,  the  courts  could 
not  do  away  with,  and  the  only  way  to 
avoid  this  was  to  preserve  the  line  of 
demarkation  between  felonies  and  mis- 
demeanors intact.  This  they  did  by 
determining  that  there  could  be  no  con- 
viction of  a  misdemeanor  on  an  indict- 
ment for  a  felony,  for  this  would  be  to 
deprive  the  defendant  of  the  privi- 
leges to  which  he  would  be  entitled  if 
the  indictment  was  for  a  misde- 
meanor; and  that  if  the  offence  proved 
turned  out  to  be  a  felonj',  there 
must  be  an  acquittal,  which  would  not 
bar  an  indictment  for  felony,  on  the 
trial  of  which  the  defendant  would  be 
put  under  due  restrictions  as  to  counsel 
and  other  privileges.  Whart.  Cr.  L. 
((jth  ed.),  §  27a.  And  see  i  Bish.  Cr.  L. 
(7th  ed.),  §787. 

1.  Bouv.  L.  Diet,  (i^th  ed.);  Peo- 
ple V.  Mather,  4  Wend.  (N.  Y.)  265. 
Compare  Criminal  Conspiracy,  vol. 

4.  P-  591- 

2.  I  Bish.  Cr.  L.  (7th  ed.),  §  S05. 

3.  Modern  Changes. — Since  the  aboli- 
tion of  the  distinctions  between  felony 
and  misdemeanor,  the  doctrine  of 
merger  above  stated  has  no  reasonable 


basis  on  which  to  rest.  The  conse- 
quence is,  that  a  defendant  charged 
with  an  assault  is  no  longer,  as  a  rule, 
held  to  be  entitled  to  an  acquittal  be- 
cause the  assault  is  part  of  a  felony; 
while  by  statute,  if  not  by  judicial  con- 
struction, there  are  now  no  jurisdictions 
in  which  a  defendant,  on  an  indictment 
for  felon}',  cannot  be  acquitted  of  the 
felony,  and  convicted  of  the  constituent 
misdemeanor,  if  duly  pleaded.  If, 
however,  there  is  no  constituent  misde- 
meanor duly  pleaded,  then  the  defend- 
ant, if  acquitted  of  the  felony  cannot  be 
convicted  of  a  misdemeanor  proved  on 
tli^  trial  but  not  averred  in  the  indict- 
ment. Whart.  Cr.  L.  (9th  ed.),  \  2'&a; 
See  also  i  Bish.  Cr.  L.  (7th  ed.),  k  787. 

The  technical  rule  of  the  old  com- 
mon law  pleaders,  that  a  misdemeanor 
always  sinks  in  the  felony  when  the 
two  meet,  has  in  some  instances  been 
recognized  in  this  country,  though . 
without  good  reason.  In  England, 
the  inconvenience  of  the  principle,  as 
well  as  its  absurdity,  has  attracted  . 
grave  judicial  scrutiny,  and  eminent 
judges  have  declared  they  felt  no  dispo- 
sition to  extend  a  rule  by  which  a  man, 
when  indicted  for  a  misdemeanor  Vnay 
be  acquitted  because  it  is  doubtful 
whether  the  offence  is  not  a  felony,  and  ■ 
who,  when  indicted  for"  a  felon}',  may 
be  acquitted  because  it  is  doubtful 
whether  the  offence  is  not  a  misde- 
meanor. This  has  led,  if  not  to  a  re- 
pudiation of  the  doctrine,  at  least  to  a 
restriction  within  narrow  limits. 
Whart.  Cr.  L.  (gth  ed.),  §  1344.. 

4.  Com.  V.  Roby,  12  Pick.  (Mass.), 
49(>,  508;  Com.  I).  "Kingsbury,  5  Mass. 
106.  See  Com.  -v.  Macomber,  3  Mass. 
2154,  2sS;  Bish.  Cr.  L.  (7th  ed.},  kk  Sio, 
812. 
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offence  properly  set  forth  in  the  indictment  if  the  offence  proved 
includes  the  offence  charged/  so  that  to  convict  for  the  greater 
offence  the  prosecution  would  be  obliged  to  prove  every  fact 
necessary  to  constitute  the  smaller  offence  ;*  and  where  the 
accusation  includes  an  offence  of  an  inferior  degree,  the  jury  may, 
•if  the  evidence  justifies  it,  discharge  the  defendant  of  the  higher 
crime  and  convict  him  of  the  less  atrocious  one.*     One  indicted 


Under  Missouri  Rev.  Code,  18^5, 
637,  no  person  can  be  convicted  of  an 
attempt  to  commit  a  crime,  or  an  as- 
sault with  sucli  intent,  where  it  appears 
that  the  crime  intended  or  attempted 
was  actually  committed.  State  v. 
White,  35  Mo.  500. 

Where  a  mere  misdemeanor  is  in- 
dicted as  a  felony,  a  conviction  as  for  a 
felony  will  not  authorize  a  judgment  as 
for  a  misdemeanor.     State  v.  Wheeler, 

3  "^"t-  344.  347- 

The  Massachusetts  act  of  1S05,  ch. 
88,  §  2,  which  authorized  a  conviction  of 
part  of  an  indictment  for  felony,  re- 
strained the  conviction  to  cases  where 
the  part  of  which  the  prisoner  was 
found  guilty  constituted  in  itself  a 
felony.  Com.  v.  Newell,  7  Mass.  245, 
250;  Com.  V.  Roby,  12  Pick.  (Mass.) 
496,  506. 

Felony  Proved  on  Indictment  for  Mis- 
demeanor.— It  has  already  been  ex- 
plained that  the  same  criminal  thing 
which  is  a  felony  cannot  also  be  a  mis- 
demeanor; for  the  differing  conse- 
quences of  felony  and  misdemeanor 
cannot  exist  together,  as,  a  man  cannot 
be  hung  and  imprisoned  at  the  same 
time.  But,  if  to  what  constitutes  a  mis- 
demeanor soine  circumstance  is  added, 
the  aggregate  may  well  be  a  felony. 
On  such  a  case  according  to  Hawkins, 
should  the  indictment  be  for  the  misde- 
meanor and  the  aggregation  which 
makes  the  act  felony  appear  at  the  trial, 
opinions  are  divided  on  the  question 
whether  or  not  there  can  be  a  conviction 
for  the  misdemeanor.  There  is  great 
weight  in  the  reason  which  he  gives  for 
the  a^rmative  of  the  proposition, 
namely,  "because,  the  king  may  pro- 
ceed against  the  offender  as  he  sees  fit 
either  as  a  trespasser  or  as  a  felon." 
And  this  is ,  the  better  doctrine.  In 
England,  it  appears,  if  on  a  trial  for 
misdemeanor  the  wrongful  act  is  shown 
to  have  been  carried  to  an  extent  which 
niakes  it  felony,  the  court  will,  in  its 
discretion,  not  as  of  course,  order  the 
proceedings  to  be  suspended,  until  an 
indictment  can  be  brought  forward  for 
the  telony.     It  is  not  believed-  that  this 


practice  would  be  proper  with  us,  or  that 
it  is  ever  resorted  to;  it  would  lead  to 
embarrassing  complications  under  our 
constitutional  guarantees  against  a  sec- 
ond jeopardy.  If  the  judge  declines  to 
give  this  direction,  the  prisoner  cannot 
complain;  because  it  is  for  his  advan- 
tage to  be  prosecuted  for  the  lighter 
matter,  rather  than  for  the  heavier. 
There  are  some  decisions  in  Massachu- 
setts, founded  partly  on  statutes  since 
repealed,  apparently  holding  contrary 
to  this  better  doctrine,  that  the  prisoner 
should  be  found  not  guilty  of  the  mis- 
demeanor and  then  indicted  for  the  fel- 
ony.    Bish.  Cr.  L.  (7th  ed.),  (j  812. 

i.  Com.  V.  Burke,  14  Gray  (Mass.) 
100;  State  V.  Burwell,  34  Kan.  312. 

A  defendant  cannot  be  convicted  of  an 
inferior  degree  of  the  same  offence 
charged  in  the  indictment,  unless  the 
lesser  offence  is  included  in  the  allega- 
tions of  the  indictment.  State  v.  Shoe- 
maker, 7  Mo.  177. 

2.  Prindeville  v.  People,   42   111.  217. 

Under  Arkansas  code  of  criminal  pro- 
cedure, upon  an  indictment  for  a  felony, 
the  accused  may  be  convicted  of  a  mis- 
demeanor, w-here  both  offences  belong 
to  the  same  generic  class — where  the 
commission  of  the  higher  may  invoK'e 
the  commission  of  the  lower  offence, 
and  where  the  indictment  for  the  higher 
offence  contains  all  the  substantive  al- 
legations necessary  to  let  in  proof  of 
the  misdemeanor.  Cameron  v.  State, 
13  Ark.  712. 

Under  iVety  J's?';^  Rev. Stat.,  ch.  702,  § 
27,  a  conviction  for  a  lower  degree  of  the 
higher  offence  charged  may  be  had 
where  the  act  proved  is  identically  set 
forth  in  the  indictment,  and  where  all 
the  circumstances  descriptive  of  the  in- 
ferior degree  are  also  parcel  of  the  of- 
fence in  the  higher  degree,  and  are  duly 
set  forth  in  the  allegations,  and  not  in 
any  other  case.  Dedieu  v.  People,  22 
N.  Y.  17S. 

3.  State  t;.  Butman,  42  N.  H.  490; 
Benham  v.  State,  x  Iowa  542;  State  v. 
Webster,  39  N.  H.  96;  State  v.  Up- 
church,  9  Ired.  (N.  Car,)  L.  454. 

Under    an   indictment   charging   the 
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as  a  principal,  however,  cannot  be  convicted  as  an  accomplice 
and  the  instructions  to  the  jury  should  keep  this  in  view;*  and 
a  conviction  for  an  attempt  cannot  generally  be  had  on  an  indict- 
ment for  the  full  offence.^ 

This  doctrine  applies  only  when  both  offences  belong  to  the 
same  generic  class  ;*  and  it  seems  to  be  conceded  that  one  felony 
will  not  merge  in  another  of  a  different  class,  nor  will  one  misde- 
meanor merge  in  another  and  different  one.* 

Where  an  indictment  contains  several  counts  alleging  different 
degrees  of  the  same  crime,  or  different  crimes  of  the  same  generic 
class,  a  general  verdict  will  warrant  a  conviction  for  the  highest 
crime  charged  ;^  and  such  conviction  or  an  acquittal  will  be  a  bar 
to  any  subsequent  charge  for  which  a  conviction  rriight  have  been 
had  under  the  former  indictment,^  and,  on  the  same  principle, 


highest  degree  of  an  offence  of  several 
degrees  the  accused  may  be  convicted 
of  a  lower  degree  of  the  offence,  if  the  . 
proof  extends  onlv  to  such  lower  de- 
grees. Johnson  v.  State,  14  Ga.  55; 
Com.   V.  Garland,   3    Mete.   (Ky.)  478. 

As  a  general  rule,  a  jury  may,  if  the 
evidence  justifies  it,  find  the  defendant 
guilty  of  the  attempt  under  an  indict- 
ment charging  the  actual  commission 
of  a  crime.     Hill  v.  State,  53  Ga.  125. 

Two  jointly  indicted  for  offence 
admitting  of  different  degrees  may  be 
convicted  of  different  degrees,  except 
where  the  offence  is  necessarily  joint, 
as  a  conspiracy,  etc.  Klein  v.  People, 
31  N.  Y.  229. 

lo^va  Const.,  art.  i,  ^§  loand  11, relates 
only  to  original  jurisdiction,  and  does 
not  operate  to  invalidate  a  conviction 
in  a  higher  court  for  a  lesser  offence,  of 
which  that  court  would  not  have  juris- 
diction where  such  conviction  is  had 
under  an  indictment  for  a  higher  of- 
fence of  which  the  court  has  jurisdiction. 
State  V.  Shepherd,  10  Iowa  126. 

1.  Bean  v.  State,  17  Tex.  App.  60. 

2.  Bish.  Cr.  L.  (7th  ed.),  §  809,  some 
of  the  States  have  not  adopted  this  rule. 
See  Whart.  Cr.  Pr.  (Sth  ed.),  §  465. 
Hill   V.   State,  53  Ga.  125. 

3.  See  Cameron  v.  State,  13  Ark.  712. 
Whart.  Cr.  Pr.  (Sth  ed.),  §  464. 

4.  Whart.  Cr.  Pr.  (8th  ed.),  ^64. 

5.  Where  an  indictment  contains  two 
separate  counts  for  offences,  which 
may  be  properly  joined  therein,  on  the 
ground  that  the  one  is  for  a  higher 
grade,  and  the  other  for  a  lower  grade 
of  offences  of  the  same  nature,  connected 
with,  and  growing  out  of  the  same 
transaction,  though  the  punishment  for 
the  two  grades  may  be  different;  if,  upon 
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the  trial,  the  jury  find  a  general  verdict 
of  guiltj',  the  legal  intendment  upon 
such  a 'verdict  is  that  the  defendant  is 
found  guilty  of  the  highest  grade 
charged.     Estes  v.  State,  55  Ga.  131. 

Upon  an  indictment  containing  sev- 
eral counts  relating  to  the  same  trans- 
action, one  of  which  charged  an  attempt 
to  commit  the  offence,  the  commission 
of  which  was  charged  in  the  others, 
held,  that  a  verdict,  "guilty  of  the  of- 
fence charged  in  the  indictment,"  was  a 
sufficient  general  verdict  to  support  a 
con^■iction  of  the  highest  grade.  Con- 
key  V.  People,  I  Abb.  (N.  Y.)  App. 
Dec.  41S. 

6    Whart.  Cr.  Pr.  (Sth  ed.),  §  465. 

When  a  person  indicted  for  an  offence 
is  found  guilty  of  a  part,  and  acquitted 
of  the  residue,  judgment  of  conviction 
must  be  rendered  against  him,  of  the 
act  of  which  he  is  found  guilty,  if  the 
act  is  in  law  an  offence;  and  a  verdict 
of  guilty,  as  to  a  specific  part  is  in  effect 
an  acquittal  of  the  residue.  State  1, 
Payson,  37  Me.  361. 

A  verdict  finding  the  defendants  guilty 
of  burglary  on  the  trial  of  an  indict- 
ment charging,  in  separate  counts,  both 
burglary  and  grand  larceny,  is  tanta- 
mount to  an  acquittal  of  grand  ^arceny, 
and  thereafter  expunges  that  charge 
from  the  indictment.  The  acquittal 
thus  obtained  is  final,  and  not  impaired 
by  a  judgment  of  the  appellate  court,' 
reversing  the  conviction  for  burglary 
and  remanding  the  cause  for  further 
proceedings.  It  takes  away  any  legal 
foundation  for  a  verdict  on  the  second 
trial,  finding  the  defendants  "guilty  of 
grand  larceny,  as  charged  in  the  indict- 
ment." Such  a  verdict  is  a  nullity  andis 
no  legal  1-eason  for  discharging  the  jury 
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when  the  conviction  or  acquittal  is  for  the  lower  degree  or  the 
lesser  crime  it  will  be  a  bar  to  a  subsequent  prosecution  for  a 
higher  degree  of  the  same  crime  or  a  different  stage  of  the  same 
act.*  On  the  other  hand,  however,  where  there  could  have  been 
no  conviction  under  the  former  indictment  of  the  crime  charged 
in  the  latter,  a  conviction  or  acquittal  on  the  former  is  no  bar  to 
the  latter .2 

Where  different  degrees  of  an  offence  are  charged  in  an  indict- 
ment, the  prevailing  practice  would  seem  to  be,  for  the  verdict  to 
state  under  which  count  the  defendant  is  found  guilty.^  In 
some  States  a  failure  to  do  this  is  a  sufficient  ground  on  which 
to  set  the  verdict  aside  ;*  and,  if  there  are  two  or  more  pleas  to 
the  indictment,  as  a  plea  of  not  guilty  and  one  of  former  acquittal, 
there  must  be  a  verdict  on  each  ;  a  verdict  of  guilty  only,  not  be- 
ing sufficient  to  sustain  a  conviction.^ 

(a)  As  Applied  to  Treason. — A  misprision  of  treason,  being 
an  appendage  of  treason,®  it  is  necessarily  included  within  it,''^  and 
though  the  misprision  is  only  a  misdemeanor,  nevertheless,  a  per- 
son guilty  of  the  higher  crime  may  be  proceeded  against  for  the 
lower  offence.* 

{b)  As  Applied  to  Homicide.^ — It  is  a  rule  of  almost,  if  not 


from  their  deliberation  on  the  charge  of 
the  burglary,  the  only  remaining  charge 
in  the  indictment.  If  the  jury  are  dis- 
charged because  of  the  rendition  of  this 
verdict,  without  the  consent  of  the  de- 
fendants, the  discharge  operates  an  ac- 
quittal of  the  burglary.  Bell  v.  State, 
48  Ala.  6S4. 

By  Maine  Rev.  Stat.  1S57,  ch.  131,  § 
4,  if  a  person  indicted  for  an  offence  is 
acquitted  of  a  part  by  the  verdict  of  a 
jury,  and  found  guilty  of  the  residue 
thereof,  he  may  be  considered  as  con- 
victed of  the  offence  which  is  sub- 
stantially set  forth  by  such  residue  and 
be  punished  accordingly,  though  such 
toffence  would  not  otherwise  be  within 
the  jurisdiction  of  the  court.  State  v. 
Ham,  54  Me.  194. 

When  there  is  but  one  count  in  an  in- 
dictment, the  inferior  grade  of  the  of- 
fence need  not  be  passed  upon  by  the 
jury,  if  the  prisoner  is  convicted  of  the 
higher.     Weighorst  v    State,  7  Md.  442. 

1.  Whart.  Cr.  Pr.  (8th  ed.),  ^§465-466. 

2.  Whart.  Cr.  Pr.  (8th  ed.),  §  465. 

3.  Carter  v.  State,  20  Wis.  647. 
Where  the  defendant  is  convicted  of 

a  lesser  degree  of  the  offence  charged 
under  a  count  -which  embraces  different 
degrees  of  the  same  offence,  the  verdict 
should  specify  such  lesser  degree  of  the 
oifence,  but  it  is  not  necessary  that  the 
verdict    should    specify    under    which 


count  of  the  indictment  the  defendant 
is  found  guilty,  where  there  is  no  mis- 
joinder of  counts,  and  where  there  is 
any  good  count  upon  which  a  judgment 
may  be  rendered;  and  in  such  case  the 
jury  are  at  liberty  to  find  a  general  ver- 
dict of  guilty  on  the  whole  charge,  or 
the  verdict  may  be  partial  as  upon 
one  or  more  counts  of  the  indictment, 
finding  the  defendant  guiltj'  upon  one, 
and  acquitting  him  on  the  rest.  State 
V.  McCue,  39  Mo.  112. 

i.  Where  the  punishment  is  gradu- 
ated by  the  degree  of  the  crime,  the 
verdict  must  find  the  degree  of  the  of- 
fence or  no  judgment  can  be  pro- 
nounced. Thomas  v.  State,  6  Miss.  (5 
How.)  20. 

Where  an  indictment  containing  two 
counts  is  submitted  to  the  jury  upon  a 
plea  of  not  guiltj',  it  is  their  dutj'  to 
find  both  issues  in  their  verdict;  and  if 
they  find  the  prisoners  guiltj'  upon  one 
•  issue,  as  upon  the  inferior  offence,  and 
do  not  find  the  other  issue,  the  verdict 
should  be  set  aside,  and  a  new  trial 
awarded.  State  v.  Sutton,  4  Gill  (Md.) 
494. 

5.  People  V.  Kinsey,  51  Cal.  278. 

6.  I  Bish.  Cr.  L.  (7th  ed.),  §  717. 

7.  I  East  P.  C.  140. 

8.  I  Bish.  Cr.  L.  (7th  ed.),  §813. 

9.  See  also  Homicide,  vol.  9,  p.  642; 
Indictment,  vol.  10,  p.  599. 
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quite  universal,  application,  that  under  an  indictment  for  murder 
in  the  first  degree,  a  conviction  for  any  lower  degree  of  homicide 
may  be  had  }  in  some  States  a  verdict  of  assault  with  intent  to 
kill  may  be  found  ;^  and  in  some  even  a  conviction  for  an  assault 
and  battery  will  be  sustained.^  One  charged  with  aiding  and 
abetting  another  in  the  commission  of  a  murder  maybe  convicted 
of  manslaughter,*  and  on  an  indictment  for  voluntary  manslaugh- 
ter a  verdict  of  involuntary  manslaughter  is  responsive  to  the 
charge.** 

On  an  indictment  as  an  accessory  to  a  murder,  the  verdict  of 
guilty  must  specify  the  degree  ;®  but  if  the  degree  is  set  out  in 
the  indictment,  it  need  not  be  in  the  verdict,''  the  general  verdict, 
if  there  are  several  crimes  or  several  degrees  of  the  same  crime 
chaiged,   being  by  intendment  of  law,  a  verdict  of  guilty  of  the 


1.  Whart.  Cr.  Pr.  (8th  ed.),  §  465. 
Under  Arkansas  &'iix\.\x\.e,  one  indicted 

for  murder  in  the  first  degree,  bv  poi- 
soning, may  be  convicted  of  a  lower  de- 
gree of  criminal  homicide.  Allen  v. 
State,  37  Ark.  433. 

Under  an  indictment  for  murder,  de- 
fendant can  be  convicted  of  manslaugh- 
ter, either  voluntary  or  involuntary. 
Powers  V.  State,  37  Ind.  144. 

Upon  an  indictment  for  murder,a  ver- 
dict of  "guilty  of  involuntary  man- 
slaughter" is  sufficient  to  authorize  the 
court  to  sentence  a  defendant  as  though 
convicted  of  the  highest  grade  of  invol- 
untary manslaughter,  and  therefore  the 
fact  that  a  jur3',  after  returning  such  a 
verdict,  were  sent  back  with  instruc- 
tions to  find  the  grade  of  the  offence,  is 
not  prejudicial  error.  Wright  ti.  State, 
iS  Ga.  3S3. 

Under  the  general  rule  that  upon  in- 
dictment for  a  higher  offence,  the  jury 
may,  if  the  evidence  requires  it,  convict 
of  a  low-er  grade  of  the  same  offence,  a 
defendant  indicted  for  murder,  under  the 
statute  declaring  the  causing  the  death 
of  a  pregnant  woman  by  an  attempt  to 
produce  her  miscarriage  to  be  murder, 
may  be  convicted  of  manslaughter. 
Earll  V.  People,  73  111.  329. 

Allegations  of  Malice. — L  was  indicted 
for  murder  under  U.  S.  Rev.  Stat.,  § 
5339.  The  allegations  of  the  indict- 
ment, leaving  out  those  as  to  malice, 
constituted  the  offence  of  manslaughter. 
Held,  that  under  §  1035,  the  conviction 
was  proper  because  the  killing,  as  alleged 
without  malice,  being  manslaughter, 
the  offence  was  necessarily  included  in 
the  offence  charged.  United  States  v. 
Leonard,  18  Blatchf  (U.  S.)  1S7. 

2.  Whart.  Cr.  Pr.  (8th  ed.),  §  465. 


Under  an  indictment  for  murder,  de- 
fendant may  be  convicted  of  an  assault 
with  intent  to  kill,  if  this  is  the  offence 
contemplated  by  the  indictment,  and  if 
enough  is  set  forth  in  the  indictment  to 
let  in  the  necessary  proof.  Davis  v. 
State,  45  Ark.  359. 

3.  Whart.  Cr.'  Pr.  (8th  ed,),  ^465. 
Under   Texas   Rev.  Code,  art.  714,  a 

conviction  for  an  aggravated  assault  and 
battery  may  be  had  under  an  indictment 
for  murder.  Green  v.  State,  S  Tex. 
App.  71. 

A  party  charged  with  murder  in  the 
first  degree  ma^',  under  Kansas  Grim. 
Code,  §§  121,  122,  be  convicted  for  an 
assault  and  Ijattery,  which  are  clearly 
included  in  the  murder  alleged.  State 
V.  O'Kane,  23  Kan.  170. 

Under  an  indictment  for  murder 
there  may  be  a  conviction  of  an  assault 
with  an  intent  to  commit  a  great  bodily 
injury.  State  v.  Parker,  66  Iowa 
586. 

In  Michigan,  it  is  held  that  a  statu- 
tory information  for  murder  will  not 
sustain  a  conviction  for  a  mere  assault, 
especially  where  the  information  does 
not  set  forth  a  murder  by  assault.  Peo- 
ple V.  Adams,  c;2  Mich.  24. 

4.  State  V.   Coleman,  5  Port.   (Ala.) 

32. 
.      5.   State 

6.  Com. 

211, 

7.  Dean  ly.  State,  43  Ga.  218. 
Under  Maine  Rev.   Stat,  ch.  118,  if 

the  indictment  sets  out  murder  in  the 
first  degree,  or  murder  in  the  second 
degree  (if  two  such  crime*  existed  dis- 
tinct from  each  other),  a  verdict  of 
guilty  need  not  specity  the  degree. 
State  V.  Verrill,  54  Me.  408. 


Griffin,  34  La.  An.  37. 
'.   Williamson,  2   Va.  Cas. 
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highest  crime  or  degree  charged }  and  a  verdict  for  the  lesser 
crime  or  the  lower  degree  need  not  expressly  negative  the  com- 
mission of  the  greater  or  the  higher  one.^ 

(c)  As  Applied  to  Other  Offences  Against  the  Person. — 
As  a  general  rule  an  indictment  for  assault  with  intent  to  kill  will 
support  a  conviction  for  any  of  the  lesser  .forms  of  assault,  even  to 
a  simple  assault  and  battery.^  The  common  law  rule  in  Louisiana 
seems  to  be  that  a  verdict  of  guilty  of  inflicting  an  injury  less 
than  mayhem  is  not  responsive  to  an  indictment  for  an  assault 
with  intent  to  kill  ;■*  though  upon  an  indictment  under  the  revised 
statutes,  if  the  assault  was  made  with  a  dangerous  weapon,  the 
rule   is  different  -.^  and  under  the  Ohio  revised  statutes    on  an 


1.  Where  an  indictment  contained 
two  counts,  one  for  assault  with  intent 
to  murder  by  using  a  knife,  etc.,  and  the 
other  for  stabbing,  and  the  jury  brought 
in  the  general  verdict  of  guilty,  held, 
that  there  was  no  misioinder  of  counts, 
and  that  by  presumption  of  law,  the 
general  verdict  of  guilty  was  intended 
as  a  verdict  of  guilty  of  the  highest  of- 
fence charged  in  the  indictment.  Dean 
V.  State,  43  Ga.  218. 

2.  On  an  indictment  for  inurder,  a 
verdict  of  manslaughter  need  not  ex- 
pressly negative  the  murder,  nor  declare 
whether  the  manslaughter  is  voluntary 
or  involuntary,  in  punishing  which  the 
law  makes  no  difference.  State  v. 
Peterson,  2  La.  An.  921. 

3.  The  Texas  statute  provides  that  an 
assault  with  intent  to  commit  a  felony 
includes  all  assaults  ofan  inferior  degree. 
Held,  that  this  provision  is  constitu- 
tional, and  justifies  a  conviction  of  an 
aggravated  assault,  under  an  indictment 
charging  an  assault  with  intent  to  mur- 
der.    Davis  V.  State,  20  Tex.  App.  302. 

Under  an  indictment  for  assault  and 
battery,  with  intent  to  commit  murder, 
there  may  be  a  conviction  for  simple 
assault  and  battery.  Behymer  v.  State, 
95  Ind.  140;  Ex  farte  Robinson,  3 
McArthur  (D,  C.)  41S. 

Under  an  indictment  for  an  assault 
with  intent  to  kill,  which  alleges  that 
the  defendant,  "with  a  pistol  loaded 
with  gunpowder  and  bullets,  in  and 
upon  one  J  P,"  made  an  unlawful  and 
felonious  assault,  and  did  shoot  off  one 
of  the  bullets  at  and  against  the  person 
of  the  said  J  P,  defendant  may  be  con- 
victed of  a  battery  under  the  laws  of 
Utah,  1878,  §  301,  which  provided 
"that  the  jury  may  find  the  defendant 
guilty  of  an  offence,  the  commission  of 
which  is  necessarily  included  in  that 
with  which  he  is  charged."     On  rehear- 


ing, affirming,  14  Pac.  Rep.  131.  Peo- 
ple V.  Chalmers  (Utah),  15  Pac.  Rep.  2. 
On  an  indictment  for  assault  with  in- 
tent to  murder,  the  jury  returned  a  ver- 
dict of  "guilty  of  aggravated  assault," 
and  assessed  a  fine  of  two  hundred  and 
fifty  dollars  as  a  penalty,  and  there  was 
judgment  below  in  accordance  with  the 
verdict.  The  defendant  moved  in  ar- 
rest, on  the  ground  that  the  verdict  did 
not  support  the  judgment.  Held,  that 
the  verdict  was  special,  not  general, 
and  that  the  judgment  below  cannot  be 
affirmed.     Waddill    v.    State,  33  Tex. 

343- 

Under  an  indictment  for  an  assault 
with  intent  to  commit  murder,  the  ac- 
cused can  be  found  guilty  of  an  assault 
with  intent  to  cominit  great  bodily  in- 
jury, if  the  evidence  warrants  such  a 
finding.  State  v.  Scheie,  52  Iowa 
608. 

Upon  an  indictment  under  Tennes- 
see Code,  §  4626,  for  an  assault  with  in- 
tent to  commit  murder  in  the  first  de- 
gree, a  conviction  may  be  had,  under  § 
5222,  for  an  assault  with  the  intent  to 
commit  murder  in  the  second  degree. 
Smith  T).  State,  2  Lea  (Tenn.)  614. 

4.  State  v.  Day,  37  La.  An.  735. 

A  party  indicted  for  assaulting  and 
shooting  A,  with  a  dangerous  weapon, 
with  intent  to  kill  and  murder,  cannot 
be  found  guilty  by  a  special  verdict  of 
-^an  assault  on  A  with  a  dangerous 
weapon  and  inflicting  a  wound  less 
than  mayhem.  State  v.  Pratt,  10  La. 
An.  igi. 

5.  Upon  an  indictment  under  Lou- 
isiana Rev.  Stat.,  ^  ygi,  for  cutting 
with  intent  to  murder,  one  may  be 
convicted  for  the  offence  under  §  794,  of 
inflicting  a  wound  less  than  mayhem 
with  a  dangerous  weapon  upon,  or 
with  intent  to  kill.  State  v.  Gilkie,  35 
La.  An.  53. 
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indictment  for  maliciously  cutting  with  intent  to  kill,  there  can 
be  no  conviction  of  tnaliciously  cutting  with  intent  to  wound. ^ 
An  indictment  for  maiming  will  not  support  a  conviction  for  an 
assault  with  intent  to  kill  ;*  and  while  the  offence  of  carrying  a 
weapon  at  the  time  of  a  shooting  is  merged  in  the  conviction  for 
an  assault  with  intent  to  kill,  yet  a  conviction  for  the  lesser 
offence  may  be  had  if  it  was  complete  before  the  assault.^  The 
effect  of  a  conviction  for  a  lower  degree  or  grade  of  an  assault 
will  be  an  acquittal  of  a  higher,*  and  where  death  has  resulted  there 
need  not  first  be  an  acquittal  for  the  homicide,  before  prosecution 
for  the  assault.^ 

So  on  an  indictment  for  manslaughter,  one  may  be  found  guilty 
of  an  assault  and  battery,®  and  a  charge  of  malicious  mayhem 
supports  a  verdict  of  either  simple  mayhem  or  assault  and 
battery.'  A  verdict  for  assault  in  any  lesser  degree  is  responsive 
to  an  indictment  for  a  felonious  assault,^  but  one  indicted  for  a 
riot  cannot  be  convicted  for  an  assault.^ 

The  rule  is  retained  in  North  Carolina  that  one  indicted  for 
rape,  which  is  a  felony,  cannot  be  convicted  of  assault  and  bat- 
tery,  which  is  a  misdemeanor  ;^**  but  the  general  rule  now  seems 
to  be  that  on  such  an  indictment,  a  conviction  may  be  had  for  a 
felonious  assault, ^^  and  even  for  an  assault  and  battery  or  a  simple 


1.  Barber  v.  State,  39  Ohio  St.  660. 

2.  Davis  V.  State,  22  Tex.  App.  45. 

3.  State  V.  Parker,  13  Lea  (Tenn.) 
225. 

4.  Where  a  defendant,  tried  upon  an 
indictment  containing  two  counts,  one 
for  assault  with  a  dangerous  weapon 
with  intent  to  murder,  the  other  for 
assault  with  a  dangerous  weapon  with 
intent  to  rob,  was  found  guilty  of  an 
"  assault  with  intent  to  rob,"  held,  that 
the  effect  of  the  verdict  was  to  acquit 
him  of  the  assault  with  intent  to  mur- 
der.    Green  v.  State,  17  Fla.  669. 

5.  The  provision  of  Texas  Rev.  code, 
art.  614,  that  one  unintentionally'  in- 
flicting death  under  the  influence  of 
sudden  passion,  and  by  means  not  cal- 
culated to  kill,  "may  be  prosecuted  for 
and  convicted  of  any  grade  of  assault 
and  battery,"  does  not  import  that  there  - 
must  first  be  an  acquittal  for  the  homi- 
cide, and  afterwards  a  prosecution  for 
some  grade  of  assault  and  battery. 
Green  v.  State,  8  Tex.  App.  71.  Corn- 
fare  Danes  v.  State,  8  Tex.  App. 
112. 

6.  Manslaughter. — Com.  v.  Drum,  19 
Pick.  (Mass.)  479. 

7.  Mayhem. — State  v.  Fisher,  103 
Ind.  530.  See  Canada's  Case,  22  Grant 
(Pa.)  899. 


On  an  indictment  for  mayhem,  the 
defendant  maj'  be  found  guilty  of  an 
assault  and  battery,  under  the  provision 
of  section  5222  of  the  Tennessee  code. 
Garden  v.  State,  3  Head  (Tenn.) 
267. 

8.  Felonious  Assault. — State  v.  Burk, 
89  Mo.  635. 

In  Tennessee,  where  the  defendant 
was  indicted  for  maliciously  stabbing, 
the  jury  found  him  "not  guilty."  Held, 
that  no  judgment  could  be  pronounced 
against  the  defendant.  State  v.  Valen- 
tine, 6  Yerg.  (Tenn.)  533. 

One  indicted  for  an  aggravated  as- 
sault may  be  convicted  of  a  simple  as- 
sault. Milstead  v.  State,  19  Tex.  App. 
490;  Clarke  v.  Territory,  I  Wash.  Ter. 
68. 

Form  of  the  Verdict.— On  the  trial  of 
an  indictment  for  an  asault  without 
intent  tp  maim,  a  verdict  of  "guilty  of 
an  assault  without  the  intent  as  alleged 
in  the  indictment"  is  a  conviction  of  an 
offence  "substantially  charged  by  the 
residue,"  within.  Mass.  Gen.  Stat.,  ch. 
172,  §  16,  1874;  Com.  -v.  McGrath,  115 
Mass.  150. 

9.  Price  v.  People,  9  111.  App.  36. 

10.  Rape.— State  v.  Durham,  72  N. 
Car.  447. 

11.  Hall  V.  People,  47  Mich.  636. 
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assault.^  So  on  an  indictment  for  rape  one  may  be  found  guilty 
of  incest,^  or  carnal  knowledge  -^  and  on  the  same  principle,  on  a 
trial  for  an  assault  with  intent  to  commit  a  rape,  a  conviction  may 
be  had  for  a  simple  assault  ;*  but  in  England,  the  statutory  misde- 
meanor of  violating  a  young  child  does  not  merge  in  rape." 

Under  an  indictment  for  procuring  an  abortion  of  a  quick 
child,  which  is  a  felony,  the  prisoner  may  be  convicted  of  the 
misdemeanor,  if  the  child  was  not  quick  ;®  and  on  an  indictment 
for  fornication  or  adultery  or  other  offence  of  that  nature,  where 
the  charge  is  proved,  it  is  no  bar  to  a  conviction,  that  the  evi- 
dence showed  the  defendant  to  have  been  guilty  of  rape  ;'''  but 
such  a  conviction  or  an  acquittal  on  the  ground  of  merger  will  be 
no  bar  to  a  prosecution  for  the  consummated  offence  ;*  though  a 
conviction  for  assault  with  intent  to  ravish,  under  an  indictment 
for  rape,  is  a  bar  to  a  prosecution  for  the  rape.^ 

id)  As  Applied  to  Crimes  Against  Property — i.  Burg- 
lary Robbery  and  Larceny. — A  person  indicted  for  robbery 


1.  Com.  V.  Drum,  19  Pick.  (Mass.) 
479;  Com.  V.  Dean,  109  Mass.  349; 
Prindeville  v.  People,  42  111.  217;  Car- 
den  V.  State,  3  Head  (Term.)  267;  State 
V.  Valentine,  6  Yerg.  (Tenn.)  533; 
Brittain  v.  State,  7  Humph.  (Tenn.) 
159;  State  V.  Flanigin,  5  Ala.  477. 

In  a  prosecution  for  rape,  there  was 
evidence  tending  to  show  that  defend- 
ant administered  a  drug  to  produce 
stupor;  also,  that  he  seized  the  prose- 
cutrix against  her  will.  Held,  that  the 
jury  was  not  confined  to  finding  defend- 
ant guilty  of  rape  or  an  assault  with 
intent,  but  might  find  him  guilty  of  an  , 
assault  and  battery,  or  a  simple  assault. 
State  V.  Porter  57  Iowa  691. 

In  a  prosecution  for  rape,  an  instruc- 
tion, precluding  the  jury  from  finding  a 
verdict  of  simple  assault,  is  error. 
State  V.  Pennell,  56  Iowa  29;  State  v. 
Peters,  56  Iowa  263. 

In  a  prosecution  for  rape,  the  court 
instructed  the  jury  that  they  should 
first  consider  whether  the  prisoner  was 
guilty  of  rape,  then  of  assault  with  in- 
tent, then  of  assault  and  battery,  and 
then  of  assault.  Held,  erroneous  in- 
structions, in  that  they  contained  no  al- 
lusion to  lo-wa  code,  §  4429,  providing, 
that  "where  there  is  a  reasonable  doubt 
as  to  the  degree  of  the  offence  ..." 
defendant  shall  be  convicted  of  the 
lower  degree.  State  v.  Jay,  57  Iowa 
164. 

2.  Com.  V.  Goodhue,  2  Mete.  (Mass.) 
193- 

3.  Fenston  v.  Com.,  83  Ky.  549. 

4.  State  V.  Perkins,  82  N.  Car.  681. 
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5.  Rex  V.  Neale,  i  Den.  C.  C.  (Eng.) 

36- 

6.  Peoples.  Jackson, 3  Hill  (N.Y.) 92. 
Kansas  Crimes  act,  §  15,  makes  it  a 

felony  to  administer  drugs,  etc.,  to  a 
woman  with  a  quick  child,  for  the  pur- 
pose of  destroying  the  child.  Section 
44  makes  it  a  misdemeanor  to  adminis- 
ter, "drugs,  etc.,"  to  a  pregnant  woman 
with  intent  to  procure  abortion  or  mis- 
carriage. Held,  that  under  an  infor- 
mation charging  the  felony,  a  convic- 
tion may  be  had  for  the  misdemeanor. 
State  V.  Watson,  30  Kan.  2S1. 

An  indictment  for  manslaughter  in 
the  second  degree  charged  the  killing 
of  the  quick  child  by  B,  by  instrument 
used  on  her  body  for  the  purpose  of 
procuring  an  abortion.  The  jury  found 
the  prisoner  not  guilty  of  manslaughter 
in  the  second  degree,  but  guilty  of  a 
misdemeanor,  by  employing  instru- 
ments and  other  means  "upon  the  per- 
son of  a  pregnant  woman,  with  intent 
th  reby  to  procure  the  miscarriage  of 
such  woman."  Held,  that  the  verdict 
was  defective,  in  not  finding  that  the 
offence  was  committed  upon  the  person 
named  upon  the  indictment,  and  the 
judgment  rendered  thereon,  must,  for 
that  reason,  be  reversed.  Cobel  v. 
People,  5  Park.  (N.  Y.)  Cr.  348. 

7.  State  v.  Summers,  98  N.  Car.  702. 

8.  State  V.  Murray,  15  Me.  100;  Com. 
V.  Kingsbury,  5  Mass.  106;  People  v. 
Mather,  4  Wend.  (N.  Y.)  229,  265; 
People  V.  Saunders,  4  Park.  (N.  Y.) 
Cr.  196. 

9.  State  V.  Shepard,  7  Conn.  54. 
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may  usually  be  convicted  of  larceny  from  the  person,  the  one 
crime  including  the  other }  and  robbery  generally  includes  lar- 
ceny,'* though  robbery  in  the  first  degree  does  not  necessarily  in- 
clude grand  larceny.*  The  general  rule  would  seem  to  be  that  under 
an  indictment  for  burglary  a  conviction  for  larceny  may  be  had.* 
A  theft  committed  in  connection  with  a  burglary  may  be  treated 
as  a  distinct  crime,  and  separate  prosecutions  may  be  maintained 
for  each  offence  f  and  an  indictment  for  robbery  will  not  sup- 
port a  conviction  for  assault  with  intent  to  kill.® 

A  conviction  of  larceny  on  an  indictment  for  larceny  and  burg- 
lary effects  an  acquittal  of  the  burglary  -^  though  a  conviction  of 
burglary  will  not  bar  a  prosecution  for  conspiracy  to  commit  a 
burglary  the  latter  being  a  substantive  offence  f  and  an  acquittal 
of  burglary,  with  .intent  to  steal  does  not  bar  a  prosecution  for 
larceny.®  A  conviction  of  robbery,  in  the  second  degree,  however, 
is  A  bar  to  a  subsequent  prosecution  for  robbery  in  the  first 
degree^**  * 

Under  an  indictment  for  larceny  the  defendant  may  be  con- 
victed of  an  attempt  to  commit  thelarceny,^^  but  not  of  the  statu- 
tory offence  of  converting  lost  property  with  felonious  intent. ^'^ 

2.  Arson. — Under  an  indictment  for  arson  in  the  first  degree  a 
conviction  of  arson  in  the  third  degree  may  be  had  when  the 
house  was  set  on  fire,  as  well  as  the  goods  in  it,  for  the  purpose 
of  prejudicing  the  insurer  ;i*  and  under  an  indictment  for  arson  in 
the  first  degree,  a  defendant  may  be  convicted  of  arson  in  the  sec- 
ond or  other  lower  degree,  if  sustained  by  the  evidence,  even 
though  the  facts  proved  would  justify  his  conviction  for  arson  in 

1.  Durglary,  Robbery  and  Larceny. —  first  degree,  the  defendant  was  con- 
State  V.  Graflf,  66  Iowa  482.  .victed  of  robbery  in  the  second  degree, 

2.  Com.  V.  Prewitt,  82  Ky.  240.  but  there  being  no  degrees  in  robbery, 

3.  State  V.  Howard,  19  Kan.  507.  he   was   discharged,    and    subsequently 
One   indicted    for   iDurglary  with  in-     upon  a  trial  under  the  same  indictment, 

tent  to  commit  murder,  cannot,  by  con-  the  defendant  was  convicted  of  larceny, 
senting  to  a  mistrial  and  pleading  guilt3'  Held,  error,  that  while  he  might  have 
of  larceny,  be  adjudged  guilt3'  of  lar-  been  convicted  of  either  robbery  or  lar- 
ceny. State  V.  Queen,'  91  N.  Car.  659.  ceny  on  the  first  trial,  but  was  lawfully 
A  verdict  of  guilty  as  charged,  ren-  convicted  of  neither,  the  verdict  must 
dered  on  an  indictment  for  robbery  in  be  regarded  as  an  acquittal.  State  v, 
the  first  degree,  will  not  sustain  a  sen-  Brannon,  55  Mo.  63. 
tence  for  grand  larceny.  State  v.  How-  The  contrary  rule  has,  however,  been 
ard,  19  Kan.  1507.  adopted  by  some  of  the  States.     People 

4.  Whart.  Cr.  Pr.  (8th  ed.),  §  465.  v.  Garnet,"  35  Cal.  470;  Roberts  v.  State, 

5.  Smith  V.  State,  22  Tex.  App.  350.  14  Ga.  S;    State  v.  l^ewis,  2  Hawks  (N. 

6.  Munson  v.  State,  21  Tex.  App.  Car.)  gS;  State  v.  Dr.  Graffinried,  Sup. 
329.  Ct.  (Tenn.)  1874. 

7.  State  V.  Kittle,  2  Tyler  (Vt.)  471;  10.  People  v.  Jones,  53  Cal.  58;  State 
Esmon  v.    State,    i    Swan   (Tenn.)   14;  v.  Brannon,  55  Mo.  63. 

Morris   v.   State,  7  Blackf.  (Ind.)  607.         11.  DeLacyw.  State, 8  Baxter  (Tenn.) 

8.  Whitford   v.   State,  24  Tex.  App.     401. 

489.  12.  State  V.  Gabriel,  88  Mo.  631. 

9.  Fisher  v.  State,  46  Ala.  717;  Wil-  13,  Arson. — Freund  v.  People,  5  Park, 
son  V.  State,  24  Conn.  57.  (N.  Y.)  Cr.  198;  People  v.  Didien,  17 

On   an  indictment  for  robbery  in  the     How.  (N.  Y.)  Pr.  224. 

368 


Merger  in  Criminal  Law. 


MERGER. 


The  Present  Doctrine. 


a  higher 


the  first  degree.^     A  defendant  indicted   for  arson   in 
degree,  however,  can  be  convicted  of  arson  in  a  lower  degree  only, 
where  the  acts  and  circumstances  constituting  the  different  de- 
grees of  the  crime  are  substantially  alike.^ 

{e)  As  Applied  to  Conspiracy. — A  conspiracy  to  commit  a  mis- 
demeanor is  not  merged  in  the  commission  of  it.*  A  conspiracy 
to  commit  a  higher  crime  is  merged  in  the  offence  if  committed, 
but  in  case  of  a  conspiracy  to  commit  a  crime  of  the  same 
grade  as  the  conspiracy,  there  is  then  no  merger.* 

(/)  As  Applied  to  Other  Crimes  and  Misdemeanors.— One 
indicted  for  a  trespass  cannot  be  convicted  on  evidence  of  a  simple 
larceny,  the  defence  not  being  the  same  genus,*  and  a  verdict  for 
perjury  need  not  specify  the  degree  of  the  offence  if  it  correctly 
refers  to  the  count  in  the  indictment.^  Under  the  laws  of  Ala- 
bama making  it  a  felony  for  a  white  person  and  a  negro  to  cohabit 
together,  when  it  is  not  shown  that   either  party  was  a  negro,  a 


1.  People  v.  Durkin,  5  Park.  (N.  Y.) 
Cr.  243. 

2.  One  indicted  for  arson  in  the  first 
degree,  in  burning  an  inhabited  house 
in  the  night  time,  cannot  be  convicted 
of  arson  in  the  third  degree,  as  having 
burnt  the  building  in  the  day  time;  for 
a  charge  of  burning  at  night  does  not 
include  burning  in  the  daj'  time;  nor  as 
having  burnt  the  building  with  intent  to 
defraud  an  insurer,  if  such  intent  is  not 
charged  in  the  indictment;  for  to  war- 
rant a  conviction  for  an  inferior  degree, 
all  the  facts  necessary  to  constitute  that 
degree  must  be  alleged.  But  he  may 
be  convicted  of  arson  in  the  second  de- 
gree, as  having  burnt  a  building  not  the 
subject  of  arson  in  the  first  degree,  if 
the  jury  disregard  the  evidence  oflfered 
to  show  that  there  was  some  human 
being  in  the  dwelling  at  the  time.  The 
charge  of  firing  a  dwelling  with  a 
human  being  in  it  includes  the  lesser 
crime  of  firing  it  without  one  in  it. 
Hennessy  t).  People,  21  How.  (N.  Y.) 
Pr.  239.  But  see  People  v.  Didien,  17 
How.  (N.  Y.)  Pr.  224. 

3.  Conspiracy.— State  v.  Murray,  15 

Me.  loo;   People  v.  Richards,  i  Mich. 

216;  People  V.  Mather,  4  Wend.  (N.  Y.) 

22g,   265;     Com.   V.    Delany,    i    Grant 

,  (Pa.)  Cas.  224. 

The  offence  of  conspiracy  to  impede 
an  ofKcer  in  the  discharge  of  his  official 
duty  will  not  merge  in  the  offence  of 
impeding  the  officer.  The  offence  of 
impeding  an  officer  does  not  constitute 
a  felony,  but  is  in  the  nature  of  a  mis- 
demeanor, and  the  offence  of  conspiracy 
15  C.  of  L. — 24  $1 


to  impede,  and  that  of  impeding  the 
officers,  are  in  effect,  of  the  same  grade. 
State  V.  Noyes,  25  Vt.  415. 

A  conspiracy  to  cheat  b)'  false  pre- 
tences is  not  merged,  though  the  object 
of  the  conspiracy  is  accomplished. 
State  V.  May  berry,  48  Me.  218. 

4.  State  V.  Mayberry,  48  Me.  218. 

A  conspiracy  to  commit  a  felony  is  a 
step  toward  the  consummation,  but 
it  is  only  misdemeanor.  There  are 
American  cases  which  seem  to  hold, 
that  if  parties  are  6n  trial  for  such  a 
conspiracy  and  they  are  shown  to  have 
proceeded  in  it  to  the  actual  commis- 
sion of  the  felony,  the  misdemeanor  is 
merged,  and  they  cannot  be  convicted; 
a  rule,  the  authorities  agree,  not 
applicable  where  the  object  of  the  con- 
spiracy is  a  misdemeanor.  This  doc- 
trine, the  reader  perceives,  is  contrary 
to  just  principle;  it  has  been  rejected  in 
England^  and  though  there  may  be 
States  in  which  it  is  binding  on  the 
courts,  it  is  not  to  'be  deemed  general 
American  law.  Bisp.  Cr.  L.  (7th  ed.), 
§814. 

6.  Otber  Crimes  and  Misdemeanors. — 
Sevy  V.  State,  71  Ga.  361. 

6.  Under  an  indictment  for  perjur3', 
based  on  section  3165  of  the  Alabama 
code,  the  verdict  need  not  ascertain 
whether  the  offence  of  which  the  de- 
fendant was  found  guilty  fell  within 
the  second  or  third  degree.  The  words 
"we  find  the  defendant  guilty  on  the 
second  count  only"  are  sufficient  to  sus- 
tain a  judgment.  Scully  v.  State,  39 
Ala.  240. 
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conviction  may  be  had  for  the  misdemeanor  of  unlawful  cohabita- 
tion.* 

MERITS— (See  also  Motions  and  Orders;  New  Trial; 
Pleadings). — The  term  "  merits  "  has  been  defined  as  meaning 
the  strict  legal  rights  of  the  parties  as  contradistinguished  from 
those  mere  questions  of  practice  which  every  court  regulates  for 
itself,  and  from  all  matters  which  depend  upon  the  discretion  or 
favor  of  the  court.*  A  matter  of  substance  in  law,  as  distin- 
guished from  matter  in  form.*  Its  meaning  has  been  restricted 
so  as  to  relate  only  to  the  subject  matter  of  the  litigation,  and 
not  to  mere  matters  of  practice,  which  cannot  affect  that,  whether 
regulated  by  statute  or  not.* 


1.  Bryant  v.  State,  7  6Ala.  33. 

Authorities  for  Merger. — The  follow- 
ing is  a  list  of  text  books  used  in  the 
preparation  of  the  foregoing  article  on 
merger:  Mayhew  on  Merger;  Pora- 
eroy's  Equity  Jurisprudence;  Perry  on 
Trusts;  Thomas  on  Mortgages;  Preston 
on  Conveyancing;  Kent's  Commen- 
taries; Daniell  on  Negotiable  Instru- 
ments; Freeman  on  Judgments;  Hilliard 
pnTorts;Washburne  on  Real  Property; 
Bishop  on  Criminal  Law;  Wharton  on 
Criminal  Law;  Wharton  on  Criminal 
Practice. 

2.  St.  John  V.  West,  4  How.  Pr.  (N. 
Y.)  329;  Bowman  v.  De  Pe^'ster,  2 
Daly  (N.  Y.)  203;  Megrath  v.  Van 
Wvck,  3  Sandf.  (N.  Y.)  750;  Tracey  v. 
Ne'w  York  Steam  Faucett  Co.,  i  E.  D. 
Smith  (N.  Y.)  349;  Cruger  v.  Doug- 
lass, 8  Barb.  (N.  Y.)  8i;  Bedell  v. 
Stickles,  4  How.  (N.  Y.)  Pr.432;  Whit- 
ney V.  Waterman,  4  How.  (N.  Y.)  Pr. 
313. 

Where  an  order  was  made  in  an  ac- 
tion to  foreclose  a  mortgage,  directing 
the  cause  to  be  referred  to  a  referee  to 
take  all  the  testimony  to  be  taken  in 
the  State  which  either  party  might  de- 
sire to  use  at  the, trial  (this  was  done 
in  pursuance  to  sections  one  and  ten  of 
chapter  88,  Laws  of  1861,  State  of  Wis- 
consin); held,  that  this  was  an  ap- 
pealable order  under  the  fourth  clause 
of  §  10,  ch.  264,  general  laws  of  Wiscon- 
sin i860,  which  provides  that  an  order 
is  appealable  when  it  involves  the  mer- 
its of  an  action  or  any  part  of  it.  The 
reason  assigned  by  the  court  was  that 
the  order  to  refer  the  trial  of  the  action 
to  a  referee  deprived  the  party  of  his 
constitutional  right  to  have  his  witnesses 
examined  in  open  court,  and  therefore 
involved  the  merits  of  the  action.  Oat- 
man  V.  Bond,  15  Wis.  22. 


The  term  "involve  the  merits''  has 
the  same  signification  as  the  term 
"merits,"  as  stated  in,  the  text.  Chou- 
teau V.  Parker,  2  Minn.  118;  St.  John 
V.  West,  4  How.  (N.  Y.)  Pr.  329. 

Where  a  statute  provides  that  mo- 
tions may  be  made  to  a  judge  or  justice 
out  of  court  except  for  "a  new  trial  upon 
the  merits;"  held,  that  this  language, 
when  transposed  means  that  a  motion 
upon  the  "merits"  shall  not  be  made  be- 
fore a  judge  or  justice  out  of  court, 
Clawson  v.  Hutchinson,  14  S.  Car.  520. 

3.  Rahn  v.  Gunnison,  12  Wis.  5S8.  , 

4.  Rahn  v.  Gunnison,  12  Wis.  588. 
In  Rahn   v.  Gunnison,  12  Wis.  588, 

Paine,  J.,  criticised  the  decision  in  the 
case  of  St.  John  v.  West,  4  How.  Pr. 
N.  Y.  329,  and  thought  that  the  term 
"merits"  has  a  more  restricted  meaning 
as  stated  in  the  text,  and  in  discussing 
it  he  further  says,  viz;  "Matter  of  mere 
form,  where  it  is  prescribed  by  statute, 
becomes,  under  the  New  York  cases, 
matter  of  substance,  and  a  motion  to 
strike  out  a  summons  for  want  of  a 
teste  should  be  regarded  as  a  plea  to  the 
merits;  I  think  the  statute  used  those 
words  in  a  more  restricted  meaning, 
and  that  the  order  in  question  was  not 
appealable." 

The  court  in  Oatman  v.  Bond,  ij 
Wis.  22-26,  in  commenting  on  the  case 
of  Rahn  -v.  Gunnison,  said:  "A  sum- 
mons, we  thought,  was  in  the  nature  of 
a  notice  from  the  plaintiff  to  the  de- 
fendant of  the  commencement  of  a  suit, 
and  related  merely  to  the  form  of  pro- ' 
ceeding  of  bringing  a  party  into  court, 
and,  therefore,  whether  properly  at- 
tested or  not,  could  not  involve  the  mer- 
its of  the  litigation.  Justice  Payne's 
idea  is  that  the  term  "merits,"  as  used  in 
tliis  statute,  relates  to  matters  of  sub- 
stance  in  law,   as   distinguished   from 
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I.  Definition,  371. 
II.  In  General,  371. 

III.  Constitutionality,  371. 

IV.  Who  Can  Make,  372. 
V.  When  Made,  373. 

VI.  Uses,  373. 
VII.  Contents,  376. 

(«)    When  Made  by  Defendant, 

376. 
{b)  When  Made  by  Codefendant, 

381 
(c)    When    Made  by  Agent,  At- 


torney in  Fact  or  Attorney 
and  Counsel,  3S2. 

(rf)  When  Made  to  Obtain 
Change  of  Venue,  3S3. 

(c)  When  Made  by  Effect  of 
Error  in  Title  of  Cause, 
etc.,  384. 

if)    When    Made  by  Interline- 
ations, 385. 
VIII.  Service   of    Affidavit  of  Merits, 

38.S. 
IX.  Conclusiveness,  385. 


I.  Definition. — An  affidavit  of  merits  represents  that  upon  the 
substantial  facts  of  the  case  justice  is  with  affiant.' 

II.  In  Geneeai. — The  requirements  of  an  affidavit  of  merits  and 
when  they  are  to  be  used  depends  entirely  upon  either  the  estab- 
lished rules  of  practice  laid  down  by  the  courts  or  the  various  prac- 
tice acts  adopted  by  the  different  States.  Under  these  rules  and 
statutes  the  requirements  and  uses  of  such  an  affidavit  are  not 
uniform,  and  they  are  constantly  being  changed  by  either  the 
courts  or  legislatures  to  meet  the  requirements  of  the  practice  in 
the  States  where  such  affidavits  are  used. 

This  article  points  out  the  requirements  and  uses  that  are  ap- 
plicable to  affidavits  of  merits  as  they  have  been  determined  and 
construed  by  our  courts. 

ni.  Constitutionality. — An  act  which  requires  a  defendant  in 
an  action  to  make  an  affidavit  of  merits  is  constitutional.* 


mere  matters  of  form,  which  do  not 
affect  the  subject  matter  of  the  litigation. 
A  certificate  under  24  and  25  Vict., 
ch.  100,  §  44,  of  the  dismissal  by  a  mag- 
istrate of  a  charge  of  assault,  can  only 
be  granted  where  there  has  been  a 
hearing  "upon  the  merits"  and  both 
parties  have  attended  before  the  magis- 
trate and  there  has  been  a.  proper  en- 
quiry into  the  facts  of  the  case.  Where 
a  prosecutor  gave  notice  to  a  person 
against  whom  he  had  obtained  a  sum- 
mons for  an  assault,  that  he  should  not 
attend  before  the  magistrate  or  offer 
evidence  in  support  of  the  summons, 
and  did  not,  in  fact,  attend  or  offer  evi- 
dence, but  the  person  charged  attended 
and  obtained  from  the  magistrate  a  cer- 
tificate of  dismissal  under  the  above 
section.  Held,  that  there  had  not  been 
a  hearing  "upon  the  merits,"  and  that 
the  certificate  was  no  bar  to  a  subse- 
quent action.  Reed  v.  Nutt,  24  Q^  B. 
D.  669;  s.  c,  62  L.  T.,  N.  S.  635;  1:9  L. 
J.R.,  Q^B.  311. 
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1.  Anderson  L.  Diet. 672;  Holthouse's 
Diet.,  2  Abb.  L.  Diet.  103. 

2.  McDonnell  v.  Olwell,  17  III.  375; 
Hunt  V.  Lucas,  99  Mass.  404;  Honore 
V.    Home  Nat.  Bank,  80  111.  489. 

The  court  in  discussing  this  question 
in  the  latter  case,  after  referring  to  the 
statute  which  requires  a  defendant  to 
file  an  affidavit  of  merits  with  his  plea, 
said  :  "But  it  is  urged  that  this  section 
is  unconstitutional.  The  general  as- 
sembly has  the  undoubted  right  and 
ample  power  to  prescribe  the  practice 
of  our  courts  and  to  alter  and  change 
the  same  as  they  may  think  the  promo- 
tion of  justice  requires.  We  have  never 
heard  it  questioned  that  the  general  as- 
sembly has  the  power  to  require  any  or 
all  pleadings  to  be  sworn  to  as  a  con- 
dition precedent  to  their  being  filed  in 
a  case.  And  this  is  the  effect  of  this 
statute  and  its  only  effect." 

In  the  case  of  Roberts  v.  Thomson, 
28  111.  79,  the  court  in  discussing  this 
question  said:  "This  was  thought  by  the 
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IV.  Who  Can  Make. — The  defendant  in  an  action  is  usually  the 
proper  person  to  make  the  affidavit  of  merits,  and  it  should  be 
made  by  him  unless  good  cause  is  shown. ^  But  a  defendant,  not 
a  party  to  the  record,  may  make  it  where  he  swears  that  he  is  the 
real  defendant  and  party  in  interest.^  And  when  two  joint  de- 
fendants file  a  joint  plea  to  a  declaration,  an  affidavit  of  merits 
accompanying  the  plea  sworn  to  by  one  of  the  defendants  is  suffi- 
cient.^ But  if  they  plead  separately,  each  plea  must  be  sustained 
by  an  affidavit  of  merits.*  And  where  several  defendants  to  an 
action  have  the  same  defence,  the  affidavit  of  one  of  them  is 
sufficient  for  all.^  In  one  instance  where  separate  actions  were 
brought  against  several  persons  who  were  parties  to  the  same  in- 
strument, the  court  allowed  one  of  these  defendants  to  make  an 
affidavit  of  merits  for  all  of  the  actions.^  An  affidavit  of  merits 
may  also  be  made  b}'  the  defendant's  agent'  or  his  attorney  in 
fact  especially  employed  to  defend  the  suit,^  or  by  his  attorney 
or  counsel  in  the  cause,"  when  an  adequate  excuse  is  shown  for 


general  assembly  to  be  a  salutary  rule 
of  practice  and  we  do  not  feel  war- 
ranted in  encouraging  the  effort  to  exalt 
it  to  the  dignity  of  a  "  constitutional 
question  by  discussing  it  now;  we  pass 
by  it  with  the  remark  that  we  have  no 
doubt  of  the  competency  of  the  legisla- 
ture to  establish  such  a  rule  of  practice, 
and  it  is  not  a  harsh  one  if  the  defend- 
ant has  a  real  defence." 

Trial  by  Jury. — As  to  the  objection 
that  where  a  defendant's  plea  is  stricken 
from  the  files  for  want  of  an  afBdavit 
of  merits,  and  judgment  is  entered 
against  him,  that  by  this  he  is  deprived 
of  a  trial  by  jury,  the  answer  is,  there 
is  nothing  for  a  jury  to  try,  there  is  no 
issue  of  facts  made  up.  The  defendant 
has  no  plea  to  the  action,  his  plea  being 
stricken  from  the  files  he  is  practically 
and  technically  in  default  and  the  court 
can  properly  assess  the  damages  under 
the    statute.     Kassing  v.  Griffith,  Sb  111. 

1.  Bailey  v.  Taaflfe,  29Cal.  423;  Bank 
of  Michigan-  v.  Williams,  Harr. 
(Mich.)  Ch.  219;  Morris  v.  Hunt,  i 
Chit.  97;  Rowbotham  v.  Dupree,  c,  D. 
P-  C.  557- 

2.  Miller  v.  Hooker,  2  How.  (N.  Y.) 
Pr.  124. 

3.  Smith  V.  Bateman,  79  111.  531; 
Whiting  V.  Fuller,  22  111.  33. 

4.  Whiting  v.  Fuller,  22  111.  33. 

5.  Rowland  v.  Coyne,  55  Cal.  i; 
People  V.  Larne.  66  Cal.  235. 

6.  Ontario  Bank  v.  Baxter,  6  Cow. 
(N.  Y.)  395. 

In  this  case  tlie  action  was  brought 
against  the  maker  of  a  note,  and   three 

.3: 


other  separate  actions  were  brought 
against  the  endorsers  on  the  same  note. 
The  maker  of  the  note  in  order  to  pre- 
vent an  inquest  made  an  affidavit  of 
merits  in  the  three  causes  which  were 
against  the  endorsers,  in  which  he  swore 
that  he  was  acquainted  with  the  de- 
fence in  each  cause  and  that  it  was  the 
same  in  each  of  the  four  causes.  The 
plaintiffs  objected  to  the  affidavit  of 
merits  in  the  three  causes  against  the 
endorsers  on  the  ground  that  they  were 
made  by  the  maker  of  the  note  who  was 
not  the  nominal  defendant  in  these 
causes.  Held,  that  the  affidavit  of 
merits  was  sufficient  because  the  de- 
fendant making  the  affidavit  was  a  party 
to  the  instrument  and  asserted  his  ac- 
quaintance with  the  facts  in  each  cause 
and  that  the  defence  was  the  same  in 
all. 

7.  Mason  v.  Bidleman,  i  How-  (N, 
Y.)  Pr.  62;  Johnson  v.  Lynch,  15  How. 
(N.  Y.)  Pr.  199;  Morris  v.  Hiuit,  i 
Chit.  97;  Rowbotham  v.  Dupree,  5  D. 

P-  C.  5,S7- 

8.  Johnson  v.  Ljmch,  i^  How.  (N. 
Y.)  Pr.  199. 

9.  Johnson  v.  Lynch,  ic  How.  (N. 
Y.)  Pr.  199;  Geib  v.  Icard,  11  Johns. 
(N.  Y.)  82;  Philips  V.  Blagge,  3  Johns. 
(N.  Y.)  144;  Morris  v.  Hunt,  i  Chit. 
97;   Rowbotham  v.  Dupree,  5   D.  P.  C. 

557- 

It  may  be  made  by  the  managing 
clerk  to  the  defendant's  attorney  when 
he  knows  more  about  the  cause  than 
the  attorney.  Neesom  v.  Whytock,  3 
Taunt.  403.  Or  by  a  person  who  has  been 
so  connected  with  the  cause  as  to  be  ac- 
■2 


When  Made. 


MERITS— {Affidavit  of). 


Uses. 


its  not  being  made  by  the  defendant.^  When  this  is  done,  the 
plaintiff  may.  present  by  affidavit  such  facts  as  tend  to  show 
that  tlie  excuse  offered  for  the  absence  of  the  defendant's  affi- 
davit is  false  or  frivolous,  for  the  purpose  of  showing  that  the  sub- 
stituted affidavit  should  not  be  received.^ 

V.  When  Made. — The  affidavit  of  merits  in  an  action  cannot  be 
made  before  the  plaintiff  has  declared. ^  But  "when  an  affidavit  of 
merits  has  once  been  filed  and  served  no  other  shall  be  necessary. 
But  on  making  a  motion,  such  service  and  filing  must  be  shown 
by  affidavit."* 

When  a  defendant  files  a  second  affidavit  of  merits  with  his 
plea,  he  will  be  considered  as  having  abandoned  the  first  one  and 
relying  solely  on  the  second.^ 

VI.  Uses. — The  rules  of  practice  and  statutes  have  required  de- 
fendants to  use  affidavits  of  merit  to  prevent  an  inquest  in  cases 
where  they  are  allowed,** 


quainted  with  the  merits.     Rowbotham 
V.  Dupree,  5  D.  P.  C.  557. 

1.  Johnson  v.  Lynch,  15  How.  (N. 
Y.)  Pr.  199;  Roosevelt  w.  Dale,  2  Cow. 
(N.  Y.)  581;  Philips  f.  Blagge,  3  Johns. 
(N.  Y.)  141;  Geib  v.  Icai-d,  ii  Johns. 
(N.  Y.)  82;  Nicholl  V.  NichoU,  66 
Cal.  36. 

Absence  beyond  the  seas  or  out  of 
the  State  will  usually  be  deemed  a  suf- 
ficient excuse.  Johnson  v.  Lynch,  15 
How.  (N.  Y.)  Pr.  199;  Geib  v.  Icard, 
II  Johns.  (N.  Y.)-82;  Philips  v.  Blagge, 
3  Johns.  (N.  Y.)  141. 

As  to  what  excuse  is  necessary  to 
open  and  set  aside  a  judgment,  see 
Default,  vol.  5,  p.  460. 

2.  Johnson  v.  Lynch,  15  How.  CN. 
Y.)  Pr.  199. 

3.  Geib  V.  Icard,  11  Johns.  (N.  Y.)  82. 

4.  Rule  23,  N.  Y.  Sup.  Ct;  Van 
Rensselaer  w.  Hamilton,  4  Cow.  (N.  Y.) 
539;  Prescott  V.  Roberts,  6  Cow.  (N. 
Y.)  45. 

Where  an  affidavit  of  merits  has  been 
filed  by  the  defendant,  and  noted  upon 
the  calendar,  and  a  copy  thereof  has  been 
served  upon  the  plaintifl',  it  is  not  nec- 
essary to  note  the  filing  of  the  affidavit 
upon  the  subsequent  docket;  and  it  is 
irregular  for  the  .plaintiff  to  move  for  a 
decree,  without  apprising  the  court  of 
the  affidavit.  Worthington  v.  Pierson, 
3  Edw.  (N.  Y.)  Ch.  297. 

Prior  to  1871  a  different  rule  was  laid 
down  in  some  cases,  which  held  that  an 
affidavit  of  merits  had  to  be  made  and 
accompany  each  motion.  Popham  v. 
Baker,  i  How.  (N.  Y.)  Pr.  166;  Cole- 
gate  t;.  Marsh,  2  How,  (N.  Y.)  Pr.  137;  ' 
Mygatt  V.  Garrison,   18  Abb.  (N.  Y.) 
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2Q2.  These  cases  are  not  authority  under 
the  present  rule. 

6.  The  courts  Avill  not  regard  the  suf- 
ficiency' of  the  first  affidavit  to  the  pica 
before  them,  and  if  the  second  one  is 
insufficient,  it  will  be  stricken  from  the 
files  and  judgment  will  be  entered 
against  him.  Stuber  v.  Schack,  S3  111. 
191;  Culver  w.  Johnson,  90  111.  91. 

6.  Rule  28,  N.  Y.  Sup.  Ct.;  Rich- 
mond V.  Cowles,  2  Hill  (N.  Y.)  359; 
Howe  V.  Hasbrouck,  i  How.  (N.  Y.) 
Pr.  68;  Sandland  v.  Adams,  2  How. 
(N.  Y.)  Pr.  97;  Miller  v.  Hooker,  2 
How.  (N.  Y.)  Pr.  124;  Jones  v.  Rus- 
sel,  3  How.  (N.  Y.)  324;  Johnson  v. 
Lynch,  15  How.  (N.  Y.)  Pr.  199;  Can- 
non V.  Titus,  5  Johns.  (N.  Y.)  355; 
Clark  V.  Parker,  19  Wend.  (N.  Y.)  125. 

It  is  not  necessary  for  a  defendant  to 
make  an  affidavit  of  merits  to  prevent 
an  inquest  when  the  answer  is  verified. 
Rule  28,  N.  Y.  Sup.  Ct.  See  9S0  N.  Y. 
Code  Civ.  Pro. 

Under  the  Xfeiv  Tork  practice  in- 
quests may  be  taken  in  actions  in 
which  they  are  allowed,  provided  a 
sufficient  affidavit  of  merits  shall  not 
have  been  filed  and  served,  and  pro- 
vided the  answer  shall  not  have  been 
verified.     Rule  28,  N.  Y.  Sup.  Ct. 

An  affidavit  of  merits  to  prevent  an 
inquest,  if  made  by  the  attorney,  must 
show  good  cause  why  it  is  not  made  bj 
the  defendant.  Roosevelt.!'.  Dale,  2 
Cow.  (N.  Y.)  581. 

One  who  marries  d^  feme  defendant, 
pending  an  action,  is  substantially  a 
party,  and  may  make  affidavit  of 
merits  to  prevent  an  inquest.  Roose- 
velt V.  Dale,  2  Cow.  (N.  Y.)  581. 


TTses. 


MERITS— {Affidavit  of). 


to  set  aside  all  inquests,^  to  open  a  judgment  taken  by  default 
and  allow  the  defendant  to  come  in  and  plead,*  to  change  the 
venire  of  an  action*  in  a  motion  brought  to  obtain  a  commission 
to  take  testimony  when  it  asks  for  a  stay  of  proceedings  until  the 
return  of  the  commission^*  and  in  a  motion  to  obtain  an  order  to 
extend  a  defendant's  time  to  answer  or  demurrer  to  the  com- 
plaint,^ 


Affidavits  of  merits  to  prevent  in- 
quests under  the  rule  are  not  applicable 
to  actions  in  equity  triable  by  the  court. 
That  rule  does  not  extend  to  inquests 
in  default  of  such  affidavits  to  actions 
in  equity,  but  simply  provides  that  in- 
quests may  be  taken  in  actions  out  of 
their  order  in  cases  in  which  they  were 
heretofore  allowed  ...  provided  a 
sufficient  affidavit  of  merits  shall  have 
been  filed  and  served.  Inquests  were 
and  still  are  in  use  only  in  actions  at 
law.  They  were  never  applied  to  suits 
in  equity.  Devlin  v.  Shannon,  8  Hun 
(N.  Y.)  531. 

Where  a  cause  is  called  in  its  regular 
order  on  the  calendar,  the  defendant  has 
a  right  to  appear  at  the  inquest  and 
cross-examine  the  plaintiff's  witnesses, 
though  no  affidavit  of  merits  has  been 
filed.  Starkweather  v.  Carswell,  i 
Wend.  (N.  Y.)  77. 

In  these  cases  the  defendant  may  ex- 
amine plaintiffs'  witnesses  at  such  an 
inquest  for  the  purpose  of  controvert- 
ing the  evidence  which  has  been  given 
by  the  plaintiff,  yet  he  cannot  do  so  for 
the  purpose  of  showing  substantive  de- 
fence. Hartness  v.  Boyd,  5  Wend.  (N. 
Y.)  563. 

1.  Deeth  v.  Purdy,  i  How.  (N.  Y.) 
Pr.  45;  Mason  v.  Bidleman,  i  How. 
(N.  Y.)  Pr.  62;  Philips  v.  Blagge,  3 
Johns.  (N.  Y.)  140;  Briggs  v.  Briggs,  3 
Johns.  (N.  Y.)  Pr.  449;  Bruen  v.  Ad- 
ams, 3  Cai.  (N.  Y.)  97;  Geib  v.  Icard, 
II  Johns.  (N.  Y.)  82. 

An  inquest  will  be  set  aside,  with 
costs,  on  an  affidavit  of  merits.  Roose- 
velt V.  Kemper,  2  Cai.  (N.  Y.)  30; 
Bailey  v.  Caldwell,  3  Johns.   (N.  Y.) 

But  an  inquest  will  not  be  set  aside  on 
an  affidavit  of  merits,  where  the  cause 
.  was  on  the  day  docket,  and  the  defend- 
ant's counsel  was  in  court  when  the 
case  was  called,  but  the  defendant  him- 
self and  his  witnesses  were  absent,  and 
no  excuse  shown  for  their  absence. 
Post  V.  Wright,  i  Cai.  (N.  Y.)  iii. 

A  motion  to  set  aside  an  inquest  will 
be  denied  where  the  affidavit  of  merits 


used  on  such  motion  is  defective.    Du- 
rant  v.  Cook,  i  How.  (N.  Y.)  Pr.  43. 

2.  Corning  v.  Tripp,  i  How.  (N.  Y.) 
Pr.  14;  .Ellis  V.  Jones,  6  How.  (N.  Y.) 
Pr.  296;  Rickards  v.  Swetzer,  3  How. 
(N.  Y.)  Pr.  413;  Beekman  v.  Franker, 
3  Cai.  (N.  Y.)  96;  Gardiner  t<.  Crocker, 
3  Cai.  (N.  Y.)  139;  Fitzhugh  v.  Truax, 
I  Hill  (N.  Y.)  644;  Brown  v.  St.  John, 
19  Wend.  (N.  Y.)  617. 

Although  a  special  affidavit  of  merits 
is  not  indispensable  in  order  to  be  let  in 
to  defend,  when  there  are  no  suspicious 
circumstances,  yet  when  circumstances 
are  suspicious,  if  a  defendant  has  a 
good  defence  on  the  merits,  he  should 
show  the  court  in  what  it  consists.  Dix 
V.  Palmer,  5  How.  (N.  Y.)  Pr.  233; 
Van  Home  v.  Montgomery,  5  How.  (N. 
Y.)  Pr.  238.  . 

A  regular  default  will  be  set  aside  on 
an  affidavit  of  merits  and  payment  of 
costs  if  an  opportunity  for  a  trial  has 
not  been  lost.  Davenport  v.  Ferris,  61 
Johns.  (N.  Y.)  131. 

As  to  requirements  of  affidavit  ot 
merits  for  this  purpose,  see  Default, 
vol.  5,  p.  ^60. 

In  Mississippi,  when  a  party  with- 
draws his  demurrer  before  argument, 
and  judgment  has  been  entered  against 
him,  he  may  plead  to  the  action  without 
an  affidavit  of  merits.  Ogden  v.  Glide- 
well,  6  Miss.  179. 

3.  Chemung  Canal  Bank  v.  Super- 
visors of  Chemung,  i  How.  (N.  Y.)  Pr. 
162;  Bleecker  v.  Storms,  2  How.  (N. 
Y.)  Pr.  161;  Jordan  v.  Garrison,  6 
How.  (N.Y.)  Pr.  6;  Brownell  1:).  Marsh, 
22  Wend.  (N.  Y.)  636;  Anonymous,  i 
Hill  (N.  Y.)  668;  Brittan  v.  Peabody,  + 
Hill  (N.Y.)  61;  Onondaga  Co.  Bank 
V.  Shepherd,   19  Wend.  (N.  Y.)  10. 

4.  Warner  v.  Harvey,  9  Wend.  (N. 
Y.)  444;  Meech  v.  Calkins,  4  Hill 
(N.  Y.)  534. 

5.  Rule  24,  N.  Y.  Sup.  Ct.  provides 
that  no  order  extending  a  defendant's 
time    to    answer   or    demur    shall   be 

,  granted  unless  the  party  applying  for 
such  an  order  shall  present  to  the  judge 
or  justice   to    whom    the    application 
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MERITS— {Affidavit  of). 


Uses. 


or  to  resist  a  motion  to  strike  out  a,  plea  as  false. ^ 

Some  statutes  require  the  defendant  or  his  agent  or  attorney  to 
file  with  his  plea  an  affidavit  of  merits  in  any  suit  brought  upon 
a  contract,  expressed  or  implied,  for  the  payment  of  money, 
where  the  plaintiff  shall  file  with  his  declaration  an  affidavit, 
showing  the  nature  of  his  demand  and  the  amount  due  him  from 
the  defendant,  after  allowing  to  the  defendant  all  his  just  credits, 
deductions  and  setoffs,  if  any  ;^  and  in  case  of  the  failure  of  the 
defendant,  his  agent  or  attorney  to  file  with  his  plea  an  affidavit 
of  merits  as  required,  the  plaintiff  shall  be  entitled  to  judgment 
as  in  case  of  default.*  Yet  the  defendant  is  not  required  to  file 
an  affidavit  of  merits  with  a  demurrer,  or  with  a  plea  in  abate- 
ment, or  in  a  motion,*  or  when  a  plea  to  the  merits  is  not  filed." 
But  when  a  plea  on  the  merits  is  put  in,  an  affidavit  of  merits  is 
necessary.® 


shall  be  made  an  affidavit  of  merits  or 
proof  that  it  has  been  filed,  or  an 
affidavit  of  the  attorney  or  counsel  re- 
tained to  defend  the  action." 

Where  an  order  to  extend  the  defend- 
ant's time  to  answer  was  granted  with- 
out affidavits  of  merits,  held  to  be 
irregular,  and  that  such  an  order  may 
be  disregarded.  Ellis  v.  Van  Ness,  14 
How.  (N.  y.)  Pr.  313. 

The  same  was  held  in  regard  to 
a  demurrer.  Davenport  v.  Sniflfen,  i 
Barb.  (N.  Y.)  223. 

1.  A  general  affidavit  of  merits  is 
sufficient  to  resist  a  motion  to  strike  out 
a  plea  as  false,  where  there  is  no  intri- 
cacy in  the  defence  interposed.  Bowen 
V.  Bissell,  6  M^end.  (N.  Y.)  511. 

2.  Section  37  of  Illinois  Practice 
act.  Rev.  Stat.  111.  1874,  p.  779;  May- 
berry  V.  Van  Home,  83  111.  289;  Young 
V.  Browning,  71  111.  44;  Chicago  etc.  R. 
Co.  V.  Bank  of  North  America,  82  III. 
493;  Wayne  v.  Stern,  75  111.  313. 

Where  an  affidavit  of  claim  is  filed 
with  a  distress  warrant  it  is  by  the  stat- 
ute made  the  declaration,  &nd  the  de- 
fendant is  bound  to  file  with  his  plea  an 
affidavit  of  merits,  for  this  proceeding 
is  made  by  the  statute  a  suit,  and  it  is 
brought  upon  a  contract  for  the  pay- 
ment of  monej'.  Bartlett  v.  Sullivan, 
87  111,  219. 

This  requirement  of  tlie  statute  ap- 
plies to  suits  brought  on  appeal  bonds, 
and  the  appeal  bond  upon  which  an 
action  is  brought  is  a  contract  for  the 
payment  of  money  within  the  meaning 
of  the  statute.  Hence  an  affidavit  of 
merits  is  necessary  in  such  actions 
when  the  plaintiff  attaches  an  affidavit 
Of  his  claim  to  his  declaration.    Mest- 


ling  V.   Hughes,  89  III.  389;  Myers  v. 
Shoneman,  90  111.  80. 

3.  Mestling  v.  Hughes,  89  111.  389; 
Kassing  v.  Griffith,  86  111.  265;  May- 
berr3'  v.  Van  Home,  83  111.  289;  Young 
V.  Browning,  71  111.  44;  Chicago  etc.  R. 
Co.  V.  Bank  of  North  America,  83  111. 
493;  Pierson  v.  Hendrix,  88  111.  34; 
Filkins  v,  Byrne,  72  111.  loi. 

When  an  affidavit  of  claim  is  filed 
with  the  declaration,  and  the  defendant 
is  allowed  full  five  days  for  the  purpose 
of  filing  his  affidavit  of  merits  with  his 
plea,  and  he  fails  to  do  so,  it  is  proper 
to  strike  the  plea  from  the  files  and 
render  judgment  against  him  as  upon 
default.  Goldie  v.  McDonald,  78  III. 
605. 

Where  the  plaintift"  files  with.his  dec- 
laration an  affidavit  of  claim,  and  the 
action  is  brought  on  a  promissory  note, 
a  verified  plea  that  denies  the  execution 
of  the  note  is  not  a  compliance  with  the 
statute  requiring  an  affidavit  of  merits, 
and  it  is  not  error  to  strike  the  plea 
from  the  files.  Chicago  etc.  R.  Co.  v. 
Bank  of  North  America,  82  111.  493. 

4.  Rev.  Stat,  of  Illinois  1874,  p.  779, 

§37- 

An  affidavit  of  merits  is  not  neces- 
sary where  the  defendant  moves  to  set 
aside  proceedings  for  irregularity,  as 
for  giving  notice  of  the  execution  of  a 
writ  of  enquiry.  Williams  v.  Will- 
iams, 2  C.  &  M.  473. 

5.  Kassing  v.  Griffith,  86  111.  265. 

6.  Kassing  v.  Griffith,  86  111.  265; 
Chicago  etc.  R.  Co.  v.  Bank  of  North 
America,  82  111.  493;  Roberts  v.  Thom- 
son, 28  111.  79. 

Where  the  plaintiff  files  with  his 
declaration  an  affidavit  of  claim,  and 
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VII.  Contents  OF  Affidavit^ — {a)Wken  Made  by  Defendant. — A 
defendant,  in  making  an  affidavit  of  merits,  is  usually  held  to  a 
strict  compliance  with  a  rule  or  statute  that  makes  it-  necessary 
for  him  to  swear  that  "he  has  fully  and  fairly  stated  the  cause  to 
his  counsel,"*  and  that  "he  has  a  good  and  substantial  defence  on 


the  defendant  puts  in  a  plea  to  the 
merits,  it  must  be  accompanied  with  an 
aiiidavit  of  merits.  The  filing  by  the 
defendant,  with  such  a  plea,  a  motion  to 
strike  the  plaintiff's  affidavit  of  claim 
from  the  files  does  not  relieve  the  de- 
fendant from  the  necessity  of  making 
and  filing  his  affidavit  of  merits.  Kass- 
ing  V.  Griffith,  86  111.  265. 

1,  In  Chancery. — A  general  affidavit 
of  merits  is  not  received  in  chancery. 
The  merits  must  be  set  forth  in  the 
affidavit.  Hunt  v.  Wallis,  6  Paige  (N. 
Y.)  371;  Meach  v.  Chappel,  8  Paige 
(N.  Y.)  135;  Sea  Ins.  Co.  v.  Stebbins, 
8  Paige  (N.  Y.)  565;  Winship  w.Jewett, 
1  Barb.  (N.  Y.)  Ch.  173;  Thayer  v. 
Swift,  Walk.  (Mich.)  Ch.  384. 

2.  Bank  of  Utica  v.  Root,  4  Hill 
(N.  Y.)  535;  Bleecker  v.  Storms,  2 
How.  (N.  Y.)  Pr.  161;  Jordan  v. 
Gari-ison,  6  How.  (N.  Y.)  Pr.  6;  Tomp- 
kins f .  Acer,  10  How.  (N.  Y.)  Pr.  309; 
Brown  v.  St.  John,  19  Wend.  (N.  Y.) 
617. 

In  States  where  the  courts  require  a 
defendant  to  comply  with  the  exact 
terms  of  the  rule  or  statute  in  making 
his  affidavit  of  merits,  and  the  circum- 
stances are  such  that  he  cannot  do  so, 
he  must  in  his  affidavit  of  merits  lay  a 
proper  excuse  before  the  court  showing 
why  the  words  of  the  rule  or  statute 
were  not  followed;  for  the  court  cannot 
except  an  equivalent  phrase  without 
the  departure  being  expresslj'  excused. 
Brown  v.  St.  John,  19  Wend.  (N.  Y.) 
617. 

An  affidavit  of  merits  is  sufficient 
where  it  states  that  the  defendant  has 
fully  and  fairly  stated  "the  facts  of  this 
case"  to  his  counsel,  and  this  expression 
has  the  same  meaning  as  the  statement 
that  he  has  fully  and  fairly  stated  the 
case  to  his  counsel.  Jordan  v.  Garri- 
son, 6  How.  (N.Y.)  Pr.  6. 

An  affidavit  of  merits  that  the  party 
has  fully  and  fairly  stated  "this  case," 
or  "his  case,"  to  counsel  fairly  implies 
that  he  has  stated  the  whole  case. 
Brownell  v.  Marsh,  22  Wend.  (N.  Y.) 
636.  But  see  contra,  Fitzhugh  v.  Truax, 
jiosf. 

Where  the  defendant  stated  that  he 
had  "fully  and  fairly  stated  the  case  in 


this  action  to  my  attorney  and  coun- 
sel," etc.,  held  sufficient.  Watkins  '  v. 
Degener,  63  Cal.  500. 

An  affidavit  of  merits  made  by  one  of 
the  defendants  in  an  action  stated  "that 
he  has  fully  and  fairly  stated  the  case 
to  his  counsel,  and  that  he  is  advised  by 
such  counsel  after  such  statement  made 
as  aforesaid,  and  verily  believes  that  he 
and  said  defendant  Harris  have  a  good, 
full  and  perfect  defence  to  said  actioa 
upon  the  merits."  Woodward  v.  Backus, 
20  Cal.  138. 

An  affidavit  of  merits  was  held  to  be 
sufficient  where  it  stated  "that  affiant  has 
fully  and  fairly  stated  to  his  attorneys 
all  of  the  facts  of  said  case,"  and  they 
have  informed  him  that  he  has  a  good 
and  perfect  defence  to  said  action. 
Affiant  therefore  states  that  he  has  a 
good  defence  to  said  action.  Reidy  v. 
Scott.  53  Cal.  6g. 

Where  an  affidavit  of  merits  stated 
that  defendant  had  fully  and  fairly 
stated  "the  case"  to  his  counsel,  lield 
sufficient,  and  that  a  statement  of  "the 
case"  is  equivalent  to  the  statement  "of  ' 
the  facts  of  the  case."  Buell  v.  Dodge, 
63  Cal.  553;  Rathget  v.  Tiscornia,  66 
Cal.  96. 

This  statement  is  also  good,  "I  have 
.fully  and  fairly  stated"  the  case  in  this 
action  to  my  attorney  and  counsel,  etc. 
Watkins  v.  Degener,  63  Cal.  500.  But 
this  statement  is  bad  where  affiant 
states  that  he  "has  fully  and  fairly 
stated  his  case"  etc.  People  v.  Larne, 
66  Cal.  235. 

An  afildavit  of  merits  is  defective 
when  it  onl^'  states  that  the  defendant 
has  'fully"  stated  liis  case  to  his  coun- 
sel; the  affidavit  did  not  state  that  he 
had  'fairly"  stated  it.  Bleecker  v. 
Storms,  2  How.  (N.  Y.)  160. 

It  is  also  defective  when  it  states  that 
the  defendant  has  fully  and  fairly 
stated  "his  defence,"  etc.,  instead  of 
"the  case."  Tompkins  v.  Acer,  10 
How.  (N.Y.)  309;  Richmond  tJ.Cowles, 
2  Hill  (N.  Y.)  359;  Fitzhugh  «.  TruSx, 
I  Hill  (N.  Y.)  644. 

Or  if  it  states  that  the  defendant  has 
fully  and  fairly  stated  the  facts  of  his 
case,  or  the  facts  of  "his  case  in  this 
cause,"   instead  of  "the  case,"  or  that 
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the  merits  in  the  cause   as  he  is  advised  by  his  counsel."^    -He 


"he  had  stated  his  case,"  generally,  or 
"the  cause,"  it  is  defective.  Ellis  v. 
Jones,  6  How.  (N.  Y.)  Pr.  296:  Fitz- 
hugh  V.  Truax,  i   Hill  (N.  Y.)  644. 

So  is  one  defective  that  states  that  the 
defendant  had  made  a  full  and  fair 
statement  of  all  the  facts  of  the  case  to 
his  counsel,  "as  far  as  the  facts  have 
come  to  his  knowledge."  Brown  v.  St. 
John,  19  Wend.  (N.  Y.)  617. 

An  affidavit  of  merits  was  held  to  be 
insufficient  when  it  stated  that  the  de- 
fendant fully  and  fairly  stated  "the 
facts  of  his  case,"  etc.  It  should  have 
stated  that  he  had  fully  and  fairly 
stated  ^'the  case,"  etc.  Fitzhugh  -'. 
Truax,  i  Hill   (N.  Y.)  644. 

The  objection  to  the  expression  that 
he  had  fully  and  fairly  statfd  "his 
case,"  etc.,  is  that  only  on  one  side  of 
the  controvers3'  had  he  been  advised  by 
counsel.  Mosher  v.  Heydrick.  45  Barb. 
(N.  Y.)  549,  552.  But  see  case  of 
Brownell  v.  Marsh,  22  Wend.  (N.  Y.) 
636. 

An  affidavit  of  merits  that  states  that 
the  defendant  has  fully  and  fairly 
stated  "his  defence,"  etc.,  is  defective. 
Richmond  V.    Cowles,  j     Hill-(N.Y.) 

3..W- 

So  is  one  defective  that  states  the  de- 
fendant "has  his  case  in  this  cause"  in- 
stead of  "the  cause."  This  is  not 
equivalent  to  the  statement  that  "he 
has  stated  his  case,"  generally.  Ellis  v. 
Jones,  6  How.  (N.  Y.)  Pr.  296. 

An  affidavit  of  merits  must  show  that 
the  defendant  has  fully  and  fairly 
stated  the  facts  of  the  case  to  his  coun- 
sel before  the  advice  of  the  latter  can 
amount  to  a  prima  facie  showing  of 
merits  on  defendant's  behalf.  It  is  ob- 
vious that  the  statement  that  defendant 
"has  fully  and  fairly  stated  the  said  de- 
fendant's defence  in  this  action"  to  his 
counsel  does  not  answer  the  require- 
ment. Nickerson  v.  California  Raisin 
Co.,  61  Cal.  268. 

1.  State  Bank  of  Syracuse  v.  Gill,  23 
How.  (N.  Y.)  Pr.  406;  Meech  v.  Cal- 
kins, 4  Hill  (N.  Y.)  534;  Durant  v. 
Cook,  1  How.  (N.  Y.)  Pr.  45;  Mason 
V.  Moor,  2  How.  (N.  Y.)  Pr.  '70;  Howe 
V.  Hasbrouck,  i  How,  (N.  Y.)  Pr.  68; 
Chemung  Canal  Bank  v.  Supervisors 
of  Chemung,  i  How.  (N.  Y.)  Pr.  162; 
-Bank  of  Utica  w.  Root, 4  Hill  535;  Mc- 
Murrav  v.  Gifford,  5  How.  (N.  Y.)  Pr. 
14. 

When   there   are  any   circumstances 


of  a  suspicious  character,  which  raise 
a  presumption  against  the  defence,  the 
atiidavits  should  set  forth  the  special 
facts  of  the  transaction,  and  show  the 
court  "in  what"  the  defence  consists. 
Ellis  v.  Jones,  6  How.  (N.  Y.)  296;  Dix 
V.  Palmer,  5  How.  (N.  Y.)  Pr.  236. 

An  affidavit  of  merits  should  state 
that  the  defendant  "has  a  good  and  sub- 
stantial defence  on  the  merits  in  this 
cause."  State  Bank  of  Syracuse  -'. 
Gill.  23   Hun  (N.  Y.)  410. 

Where  an  action  was  brought  on  a 
bond,  and  "the  defendant  moved  the 
court  for  a  commission  to  examine  \vit- 
nesses  and  asked  for  a  stay  of  proceed- 
ings until  its  return,  the  affidavits,  on 
wliich  the  motion  \\as  founded,  stated 
that  the  defendant  "had  a  good  and 
substantial  defence  to  the  bond."  Heid, 
that  the  affidavit  was  defective,  because 
it  did  not  state  that  he  had  a  good  and 
substantial  defence  on  the  merits,  etc. 
Meech  i\  Calkins,  4  Hill  (N.  Y.)  534. 

An  affidavit  of  merits  is  bad  for  not 
stating  a  defence  on  the  merits,  where 
it  states  that  "the  defendant  has  a  good 
and  substantial  defence  upon  the  merits 
in  the  above  entitled  cause  ^(?  tJie  prom- 
issory  note  on  which  the  action  -  is 
brought,"  etc.  Durant  v.  Cook,  i 
How.  (N.  Y.)   Pr.  45. 

It  is  also  bad  where  it  states  that  "the 
defendant  has  a  good  and  substantial 
defence  on  the  merits  to  the  flainiiff's 
demand  on  the  promissory  7iote^  on 
which  this  action  is  brought,"  etc.  iSIa- 
son  V.  Moor,  2  How.  (N.  Y.)  Pr.  70. 

An  affidavit  of  merit  was  held  bad 
where  the  averment  was  that  "the  de- 
fendant had  a  good,  valid  and  sufficient 
defence  upon  the  merits  in  the  above 
entitled^ cause /o  tte  plaintiff's  decla- 
ration filed  in  the  suit,"  etc.  Howe  v. 
Hasbrouck,  i  How.  (N.  Y.)  Pr.  67. 

An  affidavit  is  also  defective  for  not 
stating  a  defence  on  the  merits  when  it 
alleges  that  each  of  the  defendants 
"has  a  good  and  valid  defence  to  the 
whole  of  the  plaintifFs  claims  as  set 
forth  in  said  complaint  upon  the  mer- 
its thereof r  State  Bank  of  Syracuse 
V.  Gill,  23  Hun  (N.  Y.)  410,. 

Nor  is  an  affidavit  within  the  rule 
that  states  that  the  defendants  "have  a 
good  and  substantial  defence  upon  the 
merits  to  the  -whole  or  some  -part  of 
plaintift's  demand.  Chemung  Canal 
Bank  v.  The  Supervisors  of  Chemung, 
I  How.  (N.  Y.)  Pr.  162. 
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Ati  affidavit  of  merits  is  defective  if 
it  fails  to  state  that  the  defendant  "has 
a  good  and  substantial  defence  on  the 
merits.  In  this  case  the  words  "o«  the 
merits"  not  being  in  the  affidavit. 
Tompkins  v.  Acer,   lo   How.   (N.   Y.) 

309- 

Yet  it  has  been  held  that  a  good  and 
substantial  defence  must  mean  a  de- 
fence on    the  merits.     'Briggs  v.  Briggs, 

3  Johns.  (N.  Y.)  449. 

An  affidavit  of  merits  is  defective 
that  states  that  the  defendants  "have  a 
full  and  substantial  defence,"  etc. 
"Full"  cannot  be  used  as  a  substitute 
for  "good."     Bank   of    Utica  v.    Root, 

4  Hill  (N.  Y.)  535. 
The  statement  that  the  defendant  is 

advised  by  counsel  that  he  has  a  "good, 
full  and  perfect  defence,"  etc.,  has  been 
held  sufficient.  Woodward  v.  Backus, 
20  Cal.  138.  Or  a  good  and  full  and  per- 
fect defence,  or  a  good  defence,  etc. 
Reidy  v.  Scott,  53  Cal.  69. 

A  party  making  an  affidavit  of  mer- 
its must  swear  to  a  good  and  substan- 
tial defence  from  his  own  knowledge, 
and  not  from  information  and  belief. 
Brown    v.    Cowee,    2    Doug.    (Mich.) 

432- 

Where  one  makes  a  full  affidavit  to 
the  merits,  in  opposing  a  motion,  the 
court  will  not  grant  an  order  for  his  ex- 
amination (pursuant  to  2  N.  Y.  Rev. 
Stat.  457,  ch.  24,  25),  though  he  has  be- 
fore refused  to  testify  for  the  moving 
party.  Rvers  v.  Hedges, .  i  Hill  (N. 
Y.)  646. 

Where  a  defendant  alleges  that  he 
has  a  defence  on  "the  inerits,"  without 
words  that  apply  it,  the  particulars  in 
which  it  is  made  is  insufficient.  Tate 
■V.  Bod-leld,  3  D.  P.  C.  218  (Exch.). 

Hence  where  an  affidavit  alleged  that 
the  defendant  had  merits  and  a  good 
cause  of  defence  to  the  action,  held,  to 
be  insufficient.  Lane  v.  Isaacs,  3  D.  P. 
C.  652. 

As  Advised  by  Counsel. — An  affidavit 
of  merits  is  defective  if  it  does  not  state 
that  there  is  "a  good  and  substantial 
defence  on  the  merits  as  advised  by 
counsel."  Brue.n  v.  Adams,  3  Cai.  (N. 
Y.)  97;  Swartwood  v.  Hoage,  16  Johns. 
(N.  Y.)  3;  Cannon  v.  Titus,  5  Johns. 
(N.  Y.)  35s;  Lecompte  f.Wash,  4  Mo. 
557;  Wilkes  V.  Hotchkiss,  5  Johns.  (N. 
Y.)  360. 

An  affidavit  of  merits  was  held  to  be 
insufficient  when  it  stated  that  "the  de- 
fendant has  been  advised  and  believes 
that  he  has  a  good  defence,"  but  did 
not  state  that    he   had   been    advised 


by  counsel.     Lecompte  v.  Wash,  4  Mo. 

557- 

Where  an  affidavit  of  merits  stated, 
among  other  things,  that  "this  deponent 
is  advised  by  said  counsel  that  said  de- 
fendants have  a  good  and  substantial 
defence  to  said  suit  upon  the  merits, 
which  advice  this  deponent  believes  to 
be  true,"  held,  that  the  affidavit  should 
have  been  that  the  defendants  have  a 
defence  on  the  merits  as  they  are  ad- 
vised, etc.  They  have  only  sworn  that 
they  are  advised,  they  have  a  defence 
and  believe  the  advice.  Brittan  v. 
Peabody,  4  Hill  (N.  Y.)  61. 

Where  an  affidavit  stated  that  "I  have 
fully  and  fairly  stated  the  facts  in  this 
case  to  my  counsel,  and  after  Said  state- 
ment they  informed  me  that  I  had  a 
good  and  valid  defence  upon  the  merits 
to  said  action  and  to  all  of  it,,  all  of, 
which  .  I  veril3'  believe  to  be  true ;" 
held  to  be  sufficient.  Rowland  v. 
Coyne,  55  Cal.  i,  4. 

Where  a  defendant  stated  in  his  af- 
iidavit  that  he  was  informed  and  be- 
lieved that  he  had  a  good  and  substan- 
tial and  available  defence  to  the  action, 
held,  not  to  be  sufficient  because  he 
did  not  swear  distinctly  and  in  terms  to 
merits.     Page  v.  South,  7  D.  P.  C.  412. 

An  affidavit  of  merits  is  bad  where 
it  alleges  that  both  the  defendant  and 
his  attorney  "are  advised  and  believe" 
that  there  is  a  good  defence  on  the 
merits.  Worthington  v.  Price,  2  C. 
M.  &  R.  315;  s.  c,  315  Tyr.  1029. 

Where  a  defendant  swears  to  merits 
"as  he  is  advised  and  believes"  is  suffi- 
cient. Crossby  v.  lunes,  5  D.  P.  C. 
566;  s.  c,  W.  W.  &  D.  192;  Westerly 
V.  Kemp,  I  Tyr.  261. 

Advice  of  an  attorney  is  not  advice  of 
counsel  within  the  rule.  In  these  cases 
the  defendant  swore  to  advice  of  coun- 
sel, but  it  was  shown  by  an  opposing 
affidavit  that  the  person  described  in 
the  defendant's  affidavit  as  counsel  was 
only  an  attorney,  and  not  a  counsellor  of 
the'court.  Hart  v.  McGarry,  i  How. 
(N.  Y.)  Pr.  74;  McGarry  v.  Hart,  7 
Hill  (N.  Y.;  176. 

But  where  an  affidavit  of  merits  was 
made  by  an  attorney,  he  stated  in  the 
affidavit  that  sought  to  be  examined, 
were  material  to  the  defence  of  the  ac- 
tion, but  did  not  state  as  advised  by 
counsel.  Held,  that  the  advice  of  an 
attorney,  is  the  advice  of  counsel  with- 
in the  meaning  of  the  rule  of  practice. 
Beall  V.  Dey,  7  Wend.  (N.  Y.)  512. 

wnen  Such  Statement  Can  be  Omitted. 
— In  the  ordinary  affidavit  of  merits  it 
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must  swear  that  the  counsel  whose  advice  is  sworn  to  is  his  coun- 
sel in  the  action  in  which  the  affidavit  is  used.^ 

Where  the  statutes  have  required  a  defendant  to  file  an  affi- 
davit setting  forth  that  "  he  believes  that  he  has  a  good  defence 
to  the  suit  upon  the  merits,"  the  courts  have  allowed  the  defend- 
ant, where  it  was  necessary,  to  set  forth,  in  such  an  affidavit  that 
"  he  has  a  good  defence  to  a  part  of  the  amount  of  damages 
claimed  and  sued  for  by  the  plaintiff  in  the  action  upon  the  mer- 
its," provided  he  specified  in  the  affidavit  the  nature  of  the  de- 
fence and  to  what  particular  portion  of  the  cause  of  action  he  had 
a  defence.*     But   where   the  statute   requires  the  defendant  to 


is  requisite  that  the  party  should  state 
as  to  his  being  advised  by  counsel. 
But  where  the  whole  merits  are  dis- 
closed by  the  affidavit  so  that  the  court 
can  judge  on  the  face  of  it  whether  the 
defendant  has  a  defence  on  the  face  of 
iter  not,  the  affidavit  is  sufficient  with- 
out stating  he  is  advised  by  his  counsel. 
Wilkes  V.  Hotchkiss,  J  Johns.  (N.  Y.) 
360. 

Where  the  defendant  -making  the 
affidavit  of  merits  is  a  counsellor  of  the 
court,  in  making  a  motion  to  change 
the  venue,  he  need  not  state  that  his 
witnesses  are  material  "as  advised  by 
counsel."  The  court  will  take  notice 
of  the  fact  and  will  require  no  advise 
upon  that  question  aliunde.  Cromwell 
.'.  Van  Rensselaer,  3  Cow.  (X.  Y.)  346. 

1.  State  B.ink  of  Syracuse  v.  Gill,  23 
ilun  (N.  Y.)  410. 

The  affidavit  in  this  action  was 
"made  by  one  of  the  defendants"  and 
the  part  relating  to  advice  of  counsel 
was  worded  as  follows:  "As  he  and 
she  are  advised  hj  their  said  counsel, 
and  as  he  and  she  each  of  them  verily 
believes."  The  attorney  and  counsellor 
at  law,  who  was  retained  in  the  case, 
also  made  an  affidavit  to  the  effect,  that 
the  absent  defendant  had  stated  her  de- 
fence to  him,  and  was  in  relation 
to  the  retaining  of  counsel  and  his  ad- 
vice in  the  case  was  worded  as  follows: 
"That  he  has  been  retained  by  her  as 
her  counsel,  and  that  he  has  advised 
her  upon  the  statement  of  facts 
aforesaid,"  etc.  The  court  held  that 
both  of  these  affidavits  were  defective 
in  not  stating  that  the  counsel  whose 
advice  is  sworn  to  is  the  counsel  of  the 
defendant  in  "this  action." 

2.  McDonnell  v.  Murphy,  20  111.  346; 
Hurd  V.  Burr,  22  111.  29. 

An  affidavit  of  merits  that  states  that 
defendant  "believes  he  has  a  good  de- 
fence to  a  part  of  the  amount  of  dam- 
s' 


ages  claimed  and  sued  for  by  the  said 
plaintiff  in  said  action  upon  the  merits." 
This  is  not  in  compliance  with  the  let- 
ter or  the  spirit  of  the  statute.  The 
.statute  requires^  the  defendant  to  file 
"an  affidavit  setting  forth  that  -he  be- 
lieves that  he  has  a  good  defence  to 
said  suit  upon  the  merits."  That  it 
may  often  occur  that  a  defendant  has  a 
good  defence  to  a  part  only  of  the  real 
cause  for  which  the  action  is  brought, 
and  which  under  this  law  he  should  be 
allowed  to  litigate,  may  not  be  denied, 
and  the  court  should  go  very  far  in  the 
construction  of  the  statute  to  seoure  to 
him  this  right,  without  offending  his 
conscience  so  far  as  to  require  him  to 
swear  that  he  has  a  good  defence  to  the 
entire  cause  of  action;  but  in  doing 
this  we  must  see  that  it  is  not  resorted 
to  as  a  subterfuge  to  procure  delay, 
when  there  is  really  no  defence  to  'the 
cause  of  action  relied  upon  by  the 
plaintiff  .  .  .  We  are  inclined  to 
sustain  affidavits  of  merits  to  a  partial 
defence;  but  in  order  to  accomplish  the 
manifest  objpcts  of  the  law,  we  must 
require  such  affidavits  to  specify  the 
nature  of  the  defence,  and  to  what  par- 
ticular portion  of  the  cause  of  action 
declared  upon,  so  that  the  plaintiff  may 
dismiss  that  portion  of  his  action  to 
which  the  defence  applies,  and  proceed 
as  to  the  remainder  as  if  no  affidavit  of 
merits  had  been  filed."  McDonnell  v. 
Murphy,  20  111.  346. 

In  tile  case  of  Hurd  v.  Burr,  22  111. 
29,  the  court  in  discussing  the  require- 
ments of  -the  Cook  County  act  in  re- 
gard to  affidavits  of  merits,  says: 
"The  statute  under  which  the  questions 
presented  in  this  record  arise  is  partial, 
local  and  in  derogation  of  the  general 
law  of  the  State  on  the  same  subject, 
and  being  so,  it  should  be  construed 
liberally  for  all  those  who  are  liable  to 
be  oppressed  by  it.  We  have  consid- 
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swear  that  he  believes  he  has  a  goqd  defence  to  the  suit  upon  the 
merits  to  the  whole  or  a  portion  of  the  plaintiff's  demand,  the 
affidavit  is  sufficient  if  it  follows  the  language  of  the  statute,^  or 


ered  this  statute,  to  some  extent  in  Mc- 
Vicker  v.  Wright,  post,  and  then  ex- 
pressed our  convictions  that  for  the 
locality  for  which  it  was  enacted  it 
should  be  construed  strictly — no  greater 
effect  to  be  conceded  to  it  than  its 
language  demands.  It  has  come  before 
the  court  in  other  cases,  for  construc- 
tion. In  McDonnell  v.  Olwell,  17  111. 
375,  we  expressed  the  opinion,  taking  a 
liberal  view  of  the  statute  as  operating 
upon  defendants,  that  an  affidavit  of  a 
defence  on  the  merits  was  sufficient 
without  affirming  that  affiant  had,  in 
the  language  of  the  statute,  a  "good" 
defence.  In  that  opinion,  it  is  clearly, 
foreshadowed,  that  an  affidavit  of  a  par- 
tial defence  on  the  merits  would,  also, 
be  a  compliance  with  the  act,  and  ac- 
cordingly, when  the  next  case  arose, 
McDonnell  v.  Murphy,  20  111.  R.  346, 
we  then  said  that  an  affidavit  by  a  de- 
fendant, stating  that  he  has  a  good  de- 
fence to  a  part  of  the  damages  'claimed 
would  be  insufficient,  but  if  the  affidavit 
was  directed  to  a  part  of  the  cause  of 
action,  it  would  be  sufficient.  Upon 
more  mature  deliberation,  we  are  satis- 
fied that  the  rule  laid  down  in  these 
cases  requires  some  modification,  so 
that,  while  carrying  out  the  true  pur- 
poses of  the  legislature,  oppression  and 
injury  to  parties  litigant  shall  not  be 
the  consequence.  Maintaining  that  an 
affidavit  of  merits  must  go,  not  to  the 
damages  claimed,  but  to  the  action  in 
whole  or  in  part,  the  consequence  must 
be,  that  the  defendant  must  be  very 
particular  in  stating  what  part  of  the 
damages.  We  do  not  now  see  why 
this  burden  should  be  imposed  upon  a 
defendant,  and  that,  too,  by  construction 
of  a  statute  not  designed  for  his  benefit. 
Should  either  party  be  required  thus  to 
particularize,  it  would  seem  rather  the 
duty  of  the  plaintiff,  who  is  not  re- 
quired to  make  affidavit  of  the  justice 
of  his  claims,  nor  to  his  cause  of  action. 
In  this  view,  it  would  seem  more  ap- 
propriate that  the  plaintiff  should  be  re- 
quired to  limit,  in  his  declaration,  the 
extent  of  his  claim,  so  that  a  note'being 
the  sole  cause  of  action,  he  shall  not  be 
permitted  to  add  to  the  special  count 
upon  it,  any  one  or  more  of  the  com- 
mon counts.  If  it  be  not  in  the  power 
of  this  court  thus  to  limit  a  plaintift",  we 
must  then  hold,  in  every  case,  where  a 


note  is  the  cause  of  action,  and  the 
declaration,  besides  the  special  counts, 
contains  one  or  more  common  counts, 
that  the  affidavit  of  merits  may  be 
general  and  go  only  to  a  part  of  the 
damages  claimed.  If  in  such  case,  the 
plaintiff  shall  nolle  prosequi  his  common 
counts,  and  the  defendant  shall  then  re- 
fuse to  swear  that  he  has  a  meritorious 
defence,  he  being  entitled  to  another 
affidavit,  as  to  an  amended  declaration, 
the  plaintiff  shall  be  entitled  to  judg- 
ment. We  are  inclined  to  the  opinion 
that  the  affidavit  of  merits  required  bv 
the  statute  should  not  be  intended  to 
mean  an  affidavit  more  special  than  is 
required  to  set  aside  a  default.  An 
affidavit  for  such  pui-pose  is  sufficient 
if  it  states,  he  has  a  good  defence  to  the 
action  on  the  rherits  as  he  is  advised 
by  his  counsel,  without  specifj-ing  the 
nature  or  extent  of  the  defence.  A  de- 
fendant may  safely  swear  when  sued 
for  one  hundred  "dollars,  he  being  in- 
debted only  fifty  dollars,  or  any  .sum 
less  than  the  amount  claimed,  that  he 
has  a  good  defence  to  such  an  action 
on  the  merits.  If  then  the  plaintiff 
shall  not,  on  such  an  affidavit,  specify 
and  limit  his  claim,  the  plea  must  stand, 
and  a  trial  he  had.  If  he  does  limit  his 
claim  to  the  real  demand,  and  the  de- 
fendant then  refuses  to  make  an  affidavit 
of  merits,  there  is  no  hardship  in  suffer- 
ing' judgment  to  pass  against  him,  as 
for  want  of  a  plea." 

1.  McCormick  v.  Wells,  83  111.  239; 
Stuber  V.  Schack,  83  111.  191;  Wads- 
worth  V.  J&tna.  Nat.  Bank,  84  111.  272; 
Harrison  -v.  Willett,  79  111.  4S2;  Chi- 
cago etc.  R.  Co.  V.  Bank  of  North 
America,  82  111.  493. 

An  affidavit  of  merits  is  sufficient 
where  it  follows  the  language  of  the 
statute  in  stating  that  the  defendant  be- 
lieves he  has  a  good  defence  to  the  suit 
upon  the  merits  to  the  whole  or  a  por- 
tion of  the  plaintiffs  demand,  and,  if  a 
portion,  specifying  the  amount  accord- 
ing to  the  best  of  his  judgment  and  be- 
lief. McCormick  v.  Wells,  83  111.  239; 
Stuber  V.  Schack,  83  111.  191;  Wads- 
worth  V.  Mlns.  Nat.  Bank,  84  111.  272; 
Harrison  v.  Willett,  79  111.  482;  Chi- 
cago etc.  R.  Co.  V.  Bank  of  North 
America,  82  111.  493. 

Under  the  act  of  1853,  regulating  the 
practice    in    the    circuit  and  common 
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if  it  alleges  pvery  fact  required  by  the  statute,  although  it  is  not 
precisely  in  the  language  of  the  statute.' 

The  defendant  is  not  obliged  under  such  a  statute  to  set  forth 
in  detail  such  facts  as  will  satisfy  the  court  that  he  has  a 
meritorious  defence  to  the  plaintiff's  cause  of  action,*^  or  to  dis- 
close the  particular  natur^  of  his  defence.^  Yet,  if  the  defendant 
instead  of  following  the  language  of  the  statute  undertakes  to 
state  the  facts  of  his  defence,  it  is  incumbent  on  him  to  state  such 
facts  as  the  courts  can  see  will  constitute  a  meritorious  defence.* 
Or  if  he  has  followed  the  wording  of  the  statute  instead  of  stat- 
ing the  facts  of  his  defence,  and  the  court  lays  a  rule  upon  him  to 
file  a  further  affidavit  that  will  disclose  particularly  the  nature  of 
his  defence  and  he  attempts  to  comply  with  the  rule  it  is  then 
incumbent  upon  him  to  set  forth  such  facts  as  will  show  that  he 
has  a  meritorious  defence  to  the  cause  of  action.^ 

A  court  has  no  power  to  require  of  the  defendant  an  affidavit 
setting  up  the  defence  in  detail,  when  he  has  filed  an  affidavit  of 
merits  as  required  by  the  statute.®  But  if  his  affidavit  of  merits 
is  defective  and  leave  is  asked  to  amend,  then  the  court  may  in 
its  discretion  impose  terms,  such-  as  requiring  a  meritorious  de- 
fence to  be  disclosed  as  a  condition  to  allowing  the  amendment.' 


pleas  courts  of  Cook  County,  the  de- 
fendant in  an  action  pleaded  general 
issue  and  made  aflndavit  that  he  had  ";> 
defence  therein  on  the  merits"  omitting 
the  word  "good"  as  contained  in  the 
phraseology  of  the  act.  Held,  that  the 
affidavit  was  sutBcient  without  the  word 
"good,"  and  that  where  a  plea  or  a  no- 
tice is  put  in  which  is  good  in  substance 
to  present  a  defence  upon  the  merits, 
accompanied  by  an  affidavit  of  merits 
in  the  defence,  it  necessarily  includes 
''good"  in  the  sense  of  real  genuine 
ioKa^rfe  defence  such  as  would  be  ad- 
missible under  the  pleading,  and  in  con- 
tradistinction to  its  being  frivolously  or 
groundlessly  done.  It  must  be  in  this 
sense,  and  in  this  alone,  that  we  can  un- 
derstand a  party  when  he  swears  he 
has  a  defence  on  the  merits.  McDon- 
nell V.  Olwell,  17  111.  375. 

Under  the  act  of  1853,  an  affidavit  of 
merits  need  not  be  in  the  exact  words 
of  the  statute.  Castle  v.  Tudson,  17 
111.381.. 

An  affidavit  of  merits  is  bad  where  it 
alleges  that  the  deponent  believes  the 
defendant  has  a  "defence  on  the  merits;" 
it  should  allege  a  "good  defence,",  etc. 
Kenney  v.  Hutchinson,  4  Jur.  106 
(Exch.). 

1.  Harrison  v.  Willett,  79  111.  4S2. 

2.  Hazen  v.  Pierson,  83  111.  241; 
Hayes  v.  Loomis,  84  111.  18;  Stuber  v. 
Schack,  83  111.  191. 


In  Mississippi,  it  is  not  necessary  to 
allege  in  an  affidavit  of  merits  that  "the 
defendant  has  a  meritorious  defence" 
when  it  sets  out  the  grounds  of  a  legal 
defence  to  the  action.  Shaw  f.  Brown, 
42  Miss.  309. 

3.  Haj'es  v.  Loomis,  S4  111.  18. 

4.  Stuber  v.  Schack,  83  111.  igi;  Mc- 
Cord  I'.  Crooker,  83  111.  556. 

And  if  the  facts  stated  in  the  affidavit 
do  not  necessarily  present  a  defence, 
the  court  is  warranted  in  holding  the 
affidavit  insufficient  and  in  refusing  to 
allow  the  plea  to  be  filed.  McCord  v. 
Crooker,  83  111.  556. 

6.   Hays  v.  Loomis,  84  111.  18. 

6.  McKichan  v.  FoUett,  87  111.  103. 
And  when  the  court  lays  a  rule  upon 

him  for  this  purpose,  he  may  disregard 
it.  Havs  v.  Loomis,  84  111.  iS;  Hazen 
V.  Pierson,  83  111.  241. 

7.  McKichan  v.  Follett,  87  111.  103. 
If  the  defendant  desires  to  test  the  suffi- 
ciency of  his  affidavit  of  merits,  he 
should,  in  the  first  instance,  when  the 
motion  was  made  to  strike  from  the 
files  his  plea,  have  abided  by  the  affida- 
vit and  excepted  to  the  ruling  of  the 
court.  His  failure  to  do  this  and  ob- 
taining leave  to  amend  upon  terms 
must  be  regarded  as  a  waiver' of  the 
right  to  insist  upon  the  sufficiencj'  of 
affidavit  on  appeal.  McKichan  v. 
Follett,  87  111.  103;  Hays  v.  Loomis,  84 
111.  18. 
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Where  a  defendant  alleges  in  his  affidavit  of  mer;ts  that  "  he 
has  a  good  defence  to  a  portion  of  the  plaintiff's  demand,"  and 
specifies  the  amount  of  his  defence*,  judgment  may  be  rendered 
for  the  residue  of  the  plaintiff's  demand  after  deducting  the 
amount  of  the  claim  of  defence. set  forth  in  the  defendant's  affi- 
davit.^ , 

{b)  When  Made  by  Codefendant. — An  affidavit  of  merits  made 
by  one  of  several  defendants  in  an  action  is  not  sufficient  for  the 
other  defendants  if  the  only  statement  in  regard  to  the  defence 
is  that  the  defendants  have  a  good  and  substantial  defence  on  the 
merits.^  But  such  an  affidavit  is  sufficient  for  all  of  the  defend- 
ants if  it  states  that  all  of  the  defendants  have  the  same  defence.* 

(c)  When  Made  by  Agent  or  Attorney. — An  agent,  attorney  or 
counsel  who  makes  an  affidavit  of  merits  in  a  cause  must  swear  "to 
merits,"*  and  to  his  knowledge   of  the  defence.^     And  he  must 


1.  Mayberry  v.  Van  Home,  83  111. 
289;  Alien  V.  Watt,  69  111.  655;  Hag- 
gard V.  Smith,  71  111.  226. 

Where  the  defendant's  affidavit  of 
merits  stated  also  that  the  verdict  was 
taken  for  more  than  was  due,  and  the 
opposite  party  offered  to  relinquish  the 
surplus,  the  court  refused  the  motion, 
but  gave  the  defendant  until  a  subse- 
quent da^'  to  produce  a  further  affidavit 
to  explain  whether  the  excess  of  the 
verdict  was  the  sole  ground  of  his  affi- 
davit of  merits.  Fink  v.  Bryden,  3 
Johns.  (N.  Y.)  24.;. 

2.  Clark  v.  Parker,  19  Wend.  (N.  Y.) 
125.  In  deciding  this  case  the  court 
stated  that  this  point  had  been  re- 
peatedly adjudged  though  there  was  no 
reported  case  on  the  point. 

3.  Clark  v.  Parker,  19  Wend.  (N. 
Y.)  125;  Ontario  Bank  v.  Baxter,  6 
Cow.  (N.  Y.)  395. 

When  several  separate  actions  were 
brought  against  the  maker  and  the 
several  endorsers  of  a  promissory 
note  are  affidavits  of  merits  made  by 
the  maker,  although  he  was  not  a  nomi- 
nal defendant  in  any  of  the  three  cases 
against  the  endorsers,  it  was  held  that 
his  affidavit  of  merits  was  a  sufficient 
affidavit  of  merits  in  the  three  causes 
against  the  endorsers;  because  he  was 
a  party  to  the  instrument,  and  asserted 
his  acquaintance  with  the  facts  in  each 
cause,  and  that  the  defence  was  the 
same  in  all  of  them.  Ontario  Bank  v. 
Baxter,  6  Cow.  (N.  Y.)  395. 

4.  Johnson  v.  Lynch,  15  How.  (N. 
Y.)  Pr.  199. 

6.  Johnson  v.  Lj'nch,  15  How.  (N. 
Y.)  Pr.  199. 

When  an  affidavit  of  merits  is  made 


b}'  the  attorney  or  counsel  retained  to 
defend  the  action,  for  the  purpose  of 
extending  defendant's  time  to  answer  or 
demur,  rule  24.,  N.  Y.  Sup.  Ct.,  requires 
him  to  state  in  the  affidavit  "that  from  the 
statement  of  the  cause  in  the  action 
made  to  him  by  the  defendant,  he  verily 
believes  that  the  defendant  has  a  good 
and  substantial  defence  on  the  merits 
to  the  cause  of  action  set  forth  in  the 
complaint  or  some  part  thereof." 

An  inquest  was  set  aside  on  an 
affidavit  of  the  attorney'  of  the  defend- 
ant, that,  from  the  representations  made 
to  him  bj-  the  defendant,  and  the  papers 
he  had  examined,  he  verily  believed 
that  the  defendant  ha,d  a  legal  defence. 
Philips  V.  Blagge,  3  Johns.  (N.  Y.) 
141,  " 

An  agent  or  attorney  in  fact  must 
swear  to  advice  of  counsel.  Johnson 
■V.  Lynch,  15  How.  (N.  Y.)  Pr.  199.  , 

Where  an  affidavit  of  merits  was 
made  by  the  London  agent  in  which  he 
swore  to  the  advice  of  the  county 
attorney  by  stating  that  he  believed 
from  the  instructions  received  from  the 
county  attorney  that  the  defendant  had 
a  good  defence  to  the  action  on  the 
merits;  held,  sufficient.  Schofield  v. 
Huggins,  3  D.  P.  C.  427;  Johnson  v, 
Popplewell,  2  Tyr.  715. 

Where  an  attorney  makes  an  affida- 
vit of  merits,  "he  must  positively  swear 
to  his  belief  of  a  defence  on  the  merits," 
and  not  "that  he  is  instructed  and  ad- 
vised," the  same  as  a  party  can.  Worth- 
ingson  v.  Price,  2  C.  M.  &  R.  315;  s.  c, 
5  Tyr.  1029. 

Attorney's  Managing  Clerk. — Where  a 
managing  clerk  makes  an  affidavit  of 
merits  he  must  swear  not  merely  that 
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show  from  whom  he  received  his  knowledge  of  the  facts  that  con- 
stitute the  good  and  substantial  defence  upon  the  merits  that  he 
alleges  in  the  affidavit.^  But  it  is  not  a  valid  objection  to  such  an 
affidavit  that  the  knowledge  of  the  defence  is  sworn  to  be  derived 
from  the  statements  of  the  defendant. ^ 

{d)  When  Made  to  Obtain  a  Change  of  Venue. — A  party  mak- 
ing an  affidavit  of  merits  to  be  used  on  a  motion  \o  change  venue 
or  in  opposition  to  such  a  motion  is  bound  to  allege  that  he  has 
disclosed  to  his  counsel  the  facts  which  he  expects  to  prove  by- 
each  and  every  .of  his  witnesses,^  and  that  the  witnesses  named 


he  is  managing  clerk,  generally,  but  he 
must  swear  that  he  had  the  manage- 
ment of  the  particular  case.  Fish  v. 
McDonnell,  8  D.  P.  C.  501;  s.  c,  4  Jur. 
578  (B.  C). 

An  affidavit  of  merits  made  by  the 
managing  clerk  of  defendant's  attor- 
ney is  bad  where  he  deposes  that  he 
had  the  management  and  conduct  of 
the  defence  to  the  action,  and  that  the 
defendant  had  been  advised  by  counsel 
that  he  had  a  good  defence  to  the  ac- 
tion on  the  merits,  and  which  the  de- 
ponent verily  believed  to  be  true. 
Nash  V.  Swinburn  (or  Swinburne),  4 
Scott,  N.  R.  326;  s.  c,  I  D.  N.  S.  190; 
s.  c,  3  M.  &  G.  630. 

So  is  an  affidavit  made  by  the  man- 
aging clerk  of  defendant's  attorney  bad 
where  it  alleges  "that  he  hath  had  the 
conduct  of  the  cause,  and  is  apprised 
and  believes  that  the  defendant  has 
good  grounds  of  defence  upon  the 
merits  without  alleging  upon  the  merits 
of  the  cause."  Broomley  v.  Gerish  (or 
Guidge),  I  D.  &  L.  768;"7  Scott,  N.  R. 
516;  6  M.  &G.  750;  7  Jur.  1 136. 

1.  Briggs  V.  Briggs,'3  Johns.  (N.  Y.) 
258. 

An  affidavit  made  by  the  attorne3'  of 
the  defendant  to  set  aside  a  default, 
alleged  that  "he  was  informed  and 
verily  believed  the  defendant  had  a 
good  and  substantial  defence  upon  the 
merits."  Held,  that  the  affidavit  was 
not  sufficient  because  it  did  not  state 
that  the  attorney  derived  his  informa- 
tion from  the  defendant,  or  from  his 
counsel,  nor  from  whom  it  was  ob- 
tained. Briggs  XK  Briggs,  3  Johns.  (N. 
Y.)  258. 

2.  Johnson  v.  Lynch,  ic  How.  (N. 
Y.)Pr.i99. 

This  is  all  the  information  that,  as  a 
general  rule,  the  attorney  or  counsel  in 
the  suit  can  ever  have.  Johnson  v. 
Lynch,  15  How.  (N.  Y.)  Pr.  199. 

If,  then,  the  attorney  in  the  suit  can 
make  such  an- affidavit  of  merits,  there 


is  no  good  reason  why  an  agent  or  at- 
torney in  fact  who  is  specially  employed 
to  defend  the  suit  may  not  make  it. 
Thus,  in  this  case,  where  the  affidavits 
of  merits  was  sworn  to  by  the  defend- 
ant's agent,  the  part  of  the  affidavit 
where  the  agent  swore  to  his  knowl- 
edge of  the  defence,  it  was  worded  sub- 
stantially as  follows:  "That  the  de- 
ponent, a  few  days  before  the  issue  was 
joined,  met  the  defendant  out  of  the 
State  and  was  requested  by  him  to 
act  'as  bis  agent  in  defending  the  suit, 
and  .deponent  took  charge  of  it  accord- 
ingly; that  the  defendant  stated  the 
case  fully  and  fairly  to  deponent,  and 
deponent  made  enquiries,  and  fully  pos- 
sessed himself  of  the  facts  in  the  case 
and  stated  them  to  counsel,  and  that 
the  defendant  had  a  good  and  substan- 
tial defence  on  the  merits  as  deponent 
is  advised,  and  verily  believes."  John- 
son V.  Lynch,  15  How.  (N.  Y.)  Pr. 
199. 

3.  Onondaga  Co.  Bank  v.  Shepherd, 
19  Wend.  (N.  Y.)  10;  Anonymous,  i 
Hill  (N.  Y.)  668;  Wharton  v.  Barrv,  i 
How.  (N.  Y.)  Pr.62. 

A  plaintiif  strictly  speaking  can 
never  make  an  affidavit  of  merits  for  he 
is  not  required,  nor  is  he  in  a  position, 
to  swear  to  "the  merits."  But  in  an 
affidavit  where  he  opposes  a  motion 
made  by  the  defendant  to  change  the 
place  of  trial,  he  must  swear  to  the  ad- 
vice of  counsel,  etc.,  as  stated  in  the 
text  and  for  this  reason  it  has  been 
termed  an  affidavit  of  merits.  But  with 
the  defendant  the  rule  is  different.  He 
must  swear  to  the  advice  of  counsel, 
etc.,  as  stated  in  the  text  in  addition  to 
swearing  "to  the  merits." 

The  party  making  an  affidavit  of 
merits  to  be  used  on  a  motion  to  change 
venue  or  in  opposition  to  such  a  motion 
is  bound  to  allege  that  he  has  fully  and 
fairly  stated  his  case  to  his  counsel,  and 
disclosed  to  him  the  facts  which  he  ex- 
pects   to    prove    by    each    and   every 
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Contents  of  Affidavit.        MERITS — {Affidavit  of).        Contents  of  Affidavit. 

by  him  are  each  and  every  of  them  material  to  his  defence  as 
he  is  advised  by  his  counsel  and  verily  believes,*  and  that 
without  the  testimony  of  each  and  every  of  them,  as  he  is 
also  advised  by  counsel  and  verily  believes,  he  cannot  safely  pro- 
ceed to  the  trial  of  the  cause. ^ 

{e)  Effect  of  Error  in  Title  of  Cause,  etc. — Where  there  is  an 
error  as  to  the  name  of  one  of  the  parties  in  the  title  of  the  cause 
in  the  copy  of  an  affidavit  of  merits  that  is  served  on  the  oppo- 
site party,  it  may  be  treated  by  such  party  as  if  no  affidavits  of 
merits  had  been  served  in  the  action,^  and  where  an  affidavit  of 
merits  is  not  entitled  it  cannot  be  used  for  any  purpose.* 


of  his  witnesses.  Onondaga  Co.  Bank 
V.  Shepherd,  19  Wend.  (N.  Y.)  10. 

An  affidavit  of  merits  to  change 
venue  in  which  the  party  malting  it 
alleged  "that  he  has  stated  .  .  .  the 
facts  he  expects,"  etc.,  was  objected 
to  on  the  ground  that  he  did  not 
allege  that  he  had  fuUj  and  fairly 
disclosed  the  facts,  etc.  Held,  that  this 
objection  was  not  well  taken,  that  the 
words  "fully  and  fairly"  need  not  be 
applied  to  the  disclosure  of  facts  ex- 
pected to  be  proved,  but  only  to  the 
case  upon  which  ad^■ice  is  taken.  The 
word  "stated"  is  equivalent  to  "dis- 
closed." Anonymous,  i  Hill  (N.  Y.) 
668. 

In  California,  it  seems  that  this 
allegation  in  regard  to  witnesses  in  an 
affidavit  of  merits  to  change  the  venue 
of  a  cause  is  not  necessary,  but  a  general 
affidavit  of  merits  is  sufficient.  See 
Rowland  v.  Coyne,  55  Cal.  i;  People 
V.  Saun,  66  Cal.  231^;  Watkins  v,  Dene- 
ger,  63  Cal.  500;  Buell  v.  Dodge,  63 
Cal    553. 

But  such  an  affidavit  must  be  filed 
when  the  defendant  appears  and  an- 
swers or  demurs.  Nicholl  v.  Nicholl, 
66  Cal.  36. 

1.  Anonymous,  3  Wend.  (N.  Y.)  431;; 
Constantine  v.  Dunham,  9  Wend.  (N. 
Y.)  431,  432. 

An  affidavit  of  merits  made  for  the 
purpose  of  obtaining  a  change  of  venue, 
instead  of  alleging  that  "each  and  every 
witness  named  is  a  material  witness  to 
his  defence,"  used  the  term  "a  ma- 
terial witness  for  the  defendant." 
Held,  that  the  words  "for  the  defend- 
ant," as  here  used,  are  exactl3'  equal  to 
the  words  "to  his  defence,"  and  are 
therefore  sufficient.  Anonymous,  i 
Hill  (N.  Y.)  668. 

An  affidavit  of  merits  was  held  to  be 
defective  which  stated  that  "the  defend- 
ant has  a  good  and  substantial   defetice 


therein,  upon  the  merits,  as  he  is  ad- 
vised by  the  counsel  above  named  and 
verily  believed  to  be  true."  The  word 
"believed"  should  be  "believes."  Whar- 
ton V.  Barry,  i  How.  (N.  Y.)  Pr.  62. 

2.  Constantine  v.  Dunham,  9  Wend. 
(N.  Y.)  431;  Anonymous,  3  Wend. 
(N.  Y.)  ^2e,;  Anonymous,  1  Hill  (N. 
Y.)  668;  Satterlee  v.  Groot,  6  Cow.  (N. 
Y.)  33- 

The  term  "each  and  every"  may  be 
omitted  in  the  affidavit  where"  it  is 
used  in  relation  to  only  "one  witness," 
but  it  must  be  used  wlien  it  relates  to 
more  than  one.  Brown  v.  Peck,  10 
Wend.  (N.  Y.)  569. 

3.  Sandland  v.  Adams,  2  How.  (N. 
Y.)  98.  In  this  action  in  the  copy 
served  on  plaintilT's  attornej-s,  the  cause 
was  entitled:  "Edson  Adams  ads.]o\\a 
Sunderland,  instead  of  Edson  Adams 
ads.  John  Sat.dland."  An  inquest 
was  taken,  and  the  plaintifi's  attorneys 
stated  that  they  had  never  been  served 
with  any  affidavit  or  copy  of  any  affi- 
davit of  merits    in     this  cause.     Held, 

■  that  the  copy  served  was  not  en- 
titled in  this  suit;  the  plaintiff  was 
another  name.  Plaintiff's  attorneys 
were  regular  in  taking  the  inquest. 
See  also  Name;  Parties  to  an 
Action. 

4.  Higham  v.  Hayes,  2  How.  (N. 
Y.)  27. 

But  an  afKdavit  of  merits  is  suflicient 
without  caption,  if  it  is  filed  in  the  prop- 
er clause.  Haves  v.  Loorais,  84  111. 
iS.  '  , 

An  affidavit  of  merits  on  appeal  is 
sufficient  when  it  substantiallycomplies 
with  the  statutes,  although  it  fails  to 
give  the  title  of  the  court  or  the  term. 
Wilborn  v.  Blackstone,  41  111.  264. 

An  affidavit  of  merits  is  properly  en- 
titled in  a  cause  when  the  parties  are 
designated  thus:  "D.  G.  ads.  W.  A," 
instead  of  "W.  A.  v.  D.G.;"  ads.  indi- 
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Service. 


MERITS— {Affidavit  of). 


Conclusiveness. 


(/)  Interlineations. — The  fact  that  words  are  interlined  in  an 
affidavit  of  merits  before  it  is  sworn  to,  in  order  that  it  should 
more  strictly  and  literally  conform  to  the  statute,  affords  no 
ground  whatever  for  an  adverse  action  of  the  court  in  regard  to 
the  affidavit. 1 

VIII.  Service. — To  excuse  the  defendant  from  the  payment  of 
costs  in  case  an  inquest  is  set  aside,  a  copy  of  the  affidavit  of  mer- 
its must  be  served  upon  the  plaintiff's  attorney  ;  merely  filing  the 
affidavit  with  the  clerk  of  the  sittings  is  not  sufficient.^  Where  an 
affidavit  of  merits  is  served  by  a  defendant  for  the  purpose  of 
preventing  an  inquest,  the  better  practice  is  to  file  and  serve  it 
before  the  first  day  of  the  circuit.^  But  when  a  defendant  de- 
lays until  the  second  day  of  the  circuit  to  file  and  serve  an  affidavit 
of  merits  for  this  purpose,  he  is  bound  at  his  peril  to  serve  it  in 
such  a  way  as  in  all  reasonable  probability  to  bring  the  service  to 
the  knowledge  of  the  attorney  or  counsel  of  the  plaintiffs  having 
charge  of  the  cause  at  the  circuit  before  the  inquest  is  taken.* 
As  to  time  of  service  generally,  see  Motions  and  ORDERS. 

IX.  Conclusiveness. — When  a  defendant  has  filed  and  served  an 
affidavit  of  merits  according  to  the  requirements  of  the  court  or 
statute,  the  plaintiff  will  not  be  permitted  to  contradict  the  allega- 
tion of  merits  contained  in  such  an  affidavit.^ 


cates  and  means  ad  sectam,  the  same 
as  V.  indicates  versus.  Brown  v.  Wil- 
cox etc.  Sewing  Machine  Co.,  86  111.  ii. 

1.  Garrity  v.  Wilcox.  83  111.  159. 

2.  Baker  v.  Ashley,  ic  Johns.  (N. 
Y.)536. 

3.  Brainard  v.  Hanford,  6  Hill  (N. 
Y.)  368.  In  deciding  this  case,  Bron- 
SON,  J,,  says:  "It  may  be    laid  down  as 


4.  Smith  V.  Aylesworth,  24  How 
(N.  Y.)  33.  After  laying  down  the 
rule  stated  in  the  text,  Welles,  J.,  in 
delivering  the  opinion  of  the  court, 
says:  "In  the  present  case,  the  service 
was  made  on  a  clerk  in  the  office  in  the 
absence  of  the  attorney.  This,  I  think, 
should  be  regarded  equivalent  to  a  ser- 
vice    upon    the     attorney    personally. 


a    general   rule  that    when    the  party  The    attorneys  for   each  party  resided 

waits    and   serves   a  paper  on   the  day  and  kept  their    offices    in   the   city    of" 

when  his  default  for  want  of  it  may  be  Rochester,  where  the  circuit  court  was 

regularly  taken,    and     the    default    is  sitting;  and  I  think  it  is  to  be  presumed 

taken   on    that  day  in  good  faith    and  the  clerk  could   have    found  his  princi- 

without    knowing  of   the     service,  we  pal  and  informed  him  of  the  service  be- 

wiU  not  enquire,  or   take  notice  of  the  fore  the   inquest  was    taken,    if  he   had 

fact  that  the  service  was  at  an  earlier  made  the  effort,  which  he  should  have 

hour  m  the  day  than  the  taking  of  the  done.       It  is  quite  different  from  a  ser- 

default.     In  this  case    the  affidavit  of  vice  in  a   vacant  office,  as  in  the  case' 

merits  was   served   on  the  attorney  by  cited      (Bramard    v.    Hanford,  6    Hill 

leaving  it  at   his  office  on  the  tirst'day  368),  especially  as  in  that  case  the  agent 

°ffi    ^  term,  but   after  he   had    left  hi's  was  informed  bv  the  notice  on  the  door 

office  to  go  to  the  court   house,  there  where  the  plaintifTs   attorney  could  be 

being  no  one  in  the  office    at  the  time  it  found."   Smith  v.  Aylesworth,  24  How. 

was  served,  and  the  plaintiflPs   attorney  (N.  Y.)  33. 

took  the  inquest  on  that  day  without  5  Gracier  T).  Weir,  45  Cal.  53;  Francis 
^ffij  '^"°^ledge  of  the  service  of  the  i;.  Cox,  33  Cal.  323;  Rosevelt  v.  Kemp- 
affidavit."  The  court  also  further  said  en,  2  Cai.  (N.  Y.)  30:  Philips  v.  Blagge, 
that  the  agent  of  defendant's  attorney  3  Johns.  (N.  Y.)  141;  Hanford  v.  Mc- 
made  a  mistake  in  leaving  the  paper  in  Nair,  2  Wend.  (N.  Y.)  286;  Blewitt  v. 
the  vacant  office,  or  if  he  left  it  there,  Gordon,  i  D.  N.'  S.  815;  6  Jur.  825;  B. 
he  should  have  sought  the  attorneys,  C.S.  P.  i:  Heane  v.  Batteibv,  3  D.  1'. 
and  informed  them  of  the  service."  C.  213. 
15  C.  of  L.— 25                           385 


Definition.  MESH— MESSENGER.  Definition. 

MESH — (See  also  FiSH  AND  Fisheries). — Mesh  is  the  space 
from  thread  to  thread  in  a  net,  and  the  size  of  the  mesh  is 
determined  by  the  length  of  the  thread  between  the  adjacent 
knots.  ^ 

MESNE. — Middle,  intermediate,  intervening;  as  mesne,  or  ,a 
mesne — assignment,  encumbrance,  lord,  process,  profits.^ 

MESNE  PROFITS— (See  also  DowER  ;  EJECTMENT  ;  TRESPASS ; 
Writ  of  Entry). — Mesne  profits  is  the  sum  recovered  for  the  value 
or  benefit  which  a  person  in  wrongful  possession  has  derived  from 
his  wrongful  occupation  of  the  land  between  the  time  when  he 
acquired  wrongful  possession  and  the  time  when  the  possession 
was  taken  from  him.^  In  New  York,  it  was  defined  under  the 
statute  abolishing  the  action  for  mesne  profits,  as  "the  profits 
which  are  received  intermediate  the  original  entry  and  the  restor- 
ation of  possession.  They  are  such  whereto  the  right  is  created 
by  an  action  of  ejectment  brought  and  actually  carried  into  judg- 
ment ;  not  damages  which  accrued  anterior  to  or  at  the  instant 
of  the  ouster."*  And  the  meaning  of  the  term  under  the  code  of 
civil  procedure  has  been  defined  as  follows,  viz :  "The  mesne 
profits  consist  of  the  net  rents  after  deducting  all  necessary 
repairs  and  taxes,  or  the  net  rental  value,  or  the  value  of  the  use 
and  occupation."" 

MESNE  PROCESS.— §ee  PROCESS. 

MESSENGER— (See  also  Express  Companies,  vol.  7,  p.  552; 
Telegraph). — A  messenger  is  one  who  bears  a  message  or  an 
errand  ;  the  bearer  of  a  verbal  or  written  communication,  notice 
or  invitation  from  one  person  to  another  or  to  a  public  body ;  an 
oiifice  servant.** 

MESSUAGE- (See  also  DWELLING  HOUSE).— It  is  difficult  to 
define  with  precision  the  signification  of  the  legal  term  "  mes- 
suage." Authors  have  differed  in  their  understanding  of  its 
import.  The  best  writers  however  represent  it  as  synonymous 
with  house  and  as  embracing  within  its  meaning  an  orchard,  gar- 

If  defendants    have   shown  by    their  ceived.     Johnson   v.    Lynch,  15    How. 

own  affidavits  that  the}'  have  a  defence,  (N.  Y.)  Pr.  191. 

and  have  also  shown  a  sufficient  excuse  1.  Thomas  v.  Evans,  i    EI.  B.  &  El. 

for  not  sooner  presenting   it,  they  have  171. 

a  right  to  have    their  case    tried   like  2.  Anderson's    L.   Diet.  672. 

other  cases,  not  upon  aflSdavits.     Re-  3.   [  Step.  Coram.  294.. 

clamation   District  v.  Coghill,  56   Cal.  4.  Leland  v.  Tousey,  6  Hill  (N.  Y.) 

607.  328;      Nash     V.     Sullivan,     32    Minn. 

The  rule  is  well  settled  that  no  affi-  189. 
davits  are  permitted  to  be  read  which  6.  Wallace  v.  Berdell,  lOi  N.  Y.  13; 
go  to  the  point  controverting  the  merits  N.  Y.  Civ.  Code  Pro.,  §§  1496,  I497' 
which  have  been  sworn  to  on  the  de-  6.  Pfister  v.  Cent.  Pac.  R.  Co.,  70 
fendant's  half,  but  affidavits  may  be  Cal.  169;  s.  c,  so  Am.  Rep.  404. 
presented  which  tend  to  show  that  the  Where  a  statute  provided  that  a  rail- 
excuse  offered  for  the  absence  of  the  road  company  was  to  transport  and 
defendant's    affidavit  is   not  to   be  re-  convey  over  their  said  railroad  all  pub- 
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METALS. 


Definition. 


den,  curtilage,  adjoining  buildings  and  other  appendages  of  a 
dwelling  house,  but  they  limit  the  ground  which  may  be  appro- 
priated to  these  purposes  to  a  small  quantity  not  exceeding  an 
"acre  or  more."^  A  messuage  properly  signifies  a  dwelling  house 
with  some  adjacent  land  assigned  to  the  use  of  it.* 

METALS — (See  also  COIN ;  COINAGE ;  MINES  AND  Mining 
Claims  ;  Revenue  Laws). — The  word  "  metals  "  taken  in  the 
ordinary  sense  does  not  include  the  precious  metals,  viz  :  gold  or 


lie    messengers  etc.,      .  free  of 

charge,  etc.,  .     .     it  was  held  that 

a  county  treasurer,  who  was  on  his  way 
to  pay  money  to  the  state  treasurer, 
was  not  a  public  messenger  within  the 
meaning  of  the  statute.  Pfister  v. 
Cent.  Pac.  R.  Co.,  70  Cal.  169;  s.  c,  50 
Am.  Rep.  404. 

1.  Grimes  v.  Wilson,  4  Blackf.  (Ind.; 
333;  I  Thom.  Coke  215-216  and  notes; 
I  Shep.  Touch.  94;   2   Saund.  401,  11.2. 

The  words  ''mansion  house"  and 
"messuage,"  as  used  in  the  Indiana 
statute  in  relation  to  dower,  cannot  be 
supposed  to  have  been  designed  to  give 
to  the  latter  term  a  meaning  entirely 
new  and  inconsistent  with  its  usual 
sense;  and  though  the  act  may  have 
somewhat  enlarged  its  import  so  as  to 
include  a  few  acres  of  land  (greater  or 
less  in  extent  according  to  circum- 
stances) adjacent  to  a  dwelling  house, 
and  appropriated  peculiarly  to  its  use, 
it  cannot  be  construed  so  as  to  make 
the  term  embrace  a  whole  farm  or 
plantation.  Grimes  v.  Wilson,  4 
Blackf  (Ind.)  333. 

Although  the  word  "messuage"  may, 
there  is  no  necessity'  that  it  must,  im- 
port more  than  the  word  dwelling 
house,  with  which  word  it  is  frequently 
put  in  opposition  and  used  synony- 
mously. The  ordinary  language  of 
■conveyances  is  sufficient  proof  of  this — 
"all  that  messuage  or  dwelling  house." 
Fenn  v.  Grafton,  2  Bing.  N.  C. 
619. 

A  devise  of  "a  messuage  and  prem- 
ises   situated    No.  4, Terrace"   was 

held  to  include  a  piece  of  garden 
ground  on  the  opposite  side  of  the 
street  from  the  house  but  which  had 
for  sometime  been  rented  and  occupied 
with  the  house.  Hibon  v.  Hibon,  i  N. 
R.  532;  9  Jur.,  N.  S,  511;  n  W.  K.\c.^\ 
8  L.  T.,  N.  S.  19s;  32  L.  J.  Ch. 
374- 

Where  a  testator  devised  his  freehold 
messuage  tenement,  or  dwelling  house, 
with  the  3'ard,  stables  and  appurte- 
nances on  a  certain  street  together  with 


the  household  furniture  and  effects 
therein  to  his  widow  for  life,  and  after 
her  death  he  devised  the  same  mes- 
suage or  tenement  and  premises  with 
the  appurtenances  to  his  son,  his  heirs 
and  assigns,  it  was  held  that  the  son 
took  the  household  furniture.  Sanford 
V.  Irby,  4  L.  J.  Ch.  23. 

A  testator  in  his  will  gave  "all  that 
my  messuage  partly  freehold  and  partly 
leasehold,"  in  trust  for  his  widow  for 
life  or  as  to  the  leasehold  for  so  long  a 
terrn  as  the  term  and  interest  in  them 
should  exist  with  remainder  over. 
After  the  date  of  the  will  the  testator 
purchased  the  reversion  in  fee  of  the 
leasehold  and  it  was  conveyed  to  him. 
Held,  that  the  whole  of  the  fee  passed 
under  the  gift  of  "my  messuage,"  and 
that  the  rest  of  the  devise  was  descrip- 
tive. Miles  V,  Miles,  35  Beav.  igi;  i 
L.  R.,  Eq.  462;  12  Jur.,  N.  S.  n6;  35  L. 
J.  Ch.  315;  14  W.  R.  272;  13  L.  T.',  N. 
S.  697. 

This  word  is  synonj'mous  with,  or, 
at  least,  as  comprehensive  as  house. 
Scholes  V.  Horgeaves,  3  T.  R.  46;  Co. 
Lift.  5  b;  Touch.  94. 

"The  distinction  suggested  in  the 
early  cases  between  'messuage'  and 
'house'  in  regard  to  the  greater  com- 
prehensiveness of  the  former  is  not  to 
be  relied  on;  and  it  is  clear  that  even 
the  word  'mes'suage'  would  not  now  be 
held  to  carry  land  beyond  a  homestead 
or  orchard,  though  contiguous  to  or  en- 
joyed with  it"  (i  Jarm.  on  Wills  779). 
It  maj',  however,  be  added,  that  where, 
under  special  circumstances,  the  word 
'house'  would  carry  land  or  buildings  be- 
yond its  own  ambit,  a  like  result  would 
"follow  if  the  word  'messuage'  were  em- 
ployed. I  Jarm,  on  Wills  778,  779; 
Elphinstone  on  Interpretation  of 
Deeds  602;  Hibon  v.  Hibon,  32  L.J. 
Ch.  374. 

A  mill  will  pass  by  the  name  of  a 
messuage.  Hill  v.  Grange,  i  Plowd. 
i70«. 

2.  Applegate  v.  Applegate,  16  N-.  J. 
L.  321. 


387 


Definition.  METEOR— MIDDLE.  Definition. 

silver.  "  Metal  "  is  a  word  of  less  extensive  meaning  than  "  min- 
eral." All  metals  are  minerals ;  but  all  minerals  are  not 
metals.^ 

METEOR. — An  aerolite  is  the  property  of  the  owner  of  the  fee 
upon  which  it  falls.  Hence  a  pedestrian  upon  the  highway  who 
is  the  first  to  discover  such  a  stone  is  not  the  owner  of  it,  the 
highway  being  a  mere  easement  for  travel.^ 

METER, — See  Gas  Companies,  vol.  8,  p.  1285  ;  Metric  Sys- 
tem. 

METHOD, — Method  properly  speaking  is  only  placing  several 
things  and  performing  several  operations  in  the  most  Convenient 
order  ;  but  it  may  signify  a  contrivance  or  device. ^  (See  PATENT 
Law.) 

METES,— See  BOUNDARIES. 

METRIC  SYSTEM  is  a  system  for  measuring  length,  capacity, 
surface  and  weight  founded  upon  the  meter  as  a  unit.*  And 
it  is  lawful  throughout  the  United  States  to  employ  the  weights 
and  measures  of  the  metric  system ;  and  no  contract  or  deal- 
ing or  pleading  in  any  court  shall  be  deemed  invalid  or  liable 
to  objection  because  the  weights  or  measures  expressed  or 
referred  to  in  them  are  weights  or  measures  of  the  metric 
system.^ 

MEXICAN  GRANTS.— See  SPANISH  GRANTS. 

MICHAELMAS.— When  "Michaelmas"  or  "the  Feast  of  St. 
Michael "  is  mentioned  as  a  date,  it  means  "  New  Michael- 
mas," 29th  September,  not  nth  October,  according  to  the  old 
style.^ 

MICHAELMAS  TERM.— One  of  the  former  terms  of  the  English 
superior  courts  of  law,  understood  to  commence  on  the  second 
day  of  November  and  end  on  the  twenty-fifth  or  twenty-sixth  of 
the  same  month,  according  as  the  twenty-fifth  of  November  is,  or 
is  not,  Sunday.  But  under  the  judicative  act  of  1875,  the  Michael- 
mas term  is,  so  far  as  the  settings  of  the  courts,  to  be  superseded 
by  the  Michaelmas  settings.' 

MIDDLE.— See  Name  ;  Thread. 

1.  Casher  v.  Holmes,  2  B.  &  Ad.  597.  1877),  i6  Alb.  L.  J.  76;  13  Irish  Law 
In  deciding  this  case  the  court  adopted     T.  381. 

the  definition  in  Johnson's  Dictionary  3.  Hornblowert'.  Boulton,  8  T.  R.  106. 

as    follows:    We     understand    by   the  4.  Anderson's  L.  Diet.  673. 

term  "metal"  a  firm,    heavy   and   hard  5.   U.   S.  Rev.   Stat.,   §  3569;  ^  SST"* 

substance,  opake,  fusible  by   fire,    and  U.  S.  Rev.  Stat.,  establishes  the  tables 

concrete  again   when   cold  into  a  solid  of  the  metric  system  to  be  used  and  the 

body    such  as  it  was  before,  which  is  tables    of    comparison    of  this   system 

malleable  under  the  hammer  and   is  of  with  that  of  the  customary  weights  and 

a  bright  and  glittering  substance  when  measures. 

newl3'cut  or  broken.  6.  Spicer  v.  Lea,  11  East  312. 

2.  Maas     xk    Amana     Society     (111.  7.  Abb.  L.  Diet.  106. 
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Definition. 


MIGHT. — At  common  law,  it  was  not  always  necessary  that  the 
ancestor  should  be  seized  to  enable  the  heir  to  take  by  descent. 
The  rule  in  Shelley's  case  is,  that  when  the  ancestor  might  have 
taken  and  been  seized,  the  heir  shall  inherit. ^ 

MIGRATE. — The  two  words  "migration"  and  "importation," 
as  used  in  section  nine,  article  one,  of  the  constitution,  had  exclu- 
sive reference  to  persons  of  the  African  race,  and  referred  to  the 
different  conditions  of  this  race  as  regards  freedom  and  slavery. 
When  the  free  black  men  came  here  he  migrated  ;  when  the  slave 
came  he  was  imported.^ 

MILE. — The  "statute  mile,"  or  "English  mile,"  or  English 
statute  mile,"  was  first  legalized  in  the  reign  of  Queen  Elizabeth, 
and  measures  5,280  feet  on  the  land.  The  log  was  invented 
about  the  same  time,  which  inaugurated  the  measuring  of  sea  or 
marine  miles,  known  as  "  English  geographical  miles."  These 
miles  are  also  known  by  the  terms  "sea  miles,"  "knots,"  or  "marine 
or  geographical  miles."  A  "knot,"  "marine  or  geographical" 
mile  measures  6,086.7  feet  on  the  sea,  and  charts  of  the  ocean  and 
other  navigable  waters  are  made  on  a  scale  of  sixty  geographical 
or  sea  miles  to  a  degree.  The  speed  of  vessels,  whether  propelled 
by  steam  or  sales,  is  only  ascertained  by  "log  and  line,"  each 
"  knot  "  in  the  line  represents  one  mile  on  the  sea.*     The  words 


1.  Wallach  v.  Van  Riswick.92  U.  S. 
202  ;  Thornby  v.  Fleetwood,  i  Str. 
318  (FORTESCUE,  J.). 

2.  People  V.  Compagnie  Gen  Trans- 
atlantique,  107  U.  S.  59;  Dred  Scott 
V.  Sandford,  19  How.  (tf.  S.)  393. 

The  statute  of  New  York  of  Maj- 
31st,  1881,  imposing  a  tax  on  every  pas- 
senger, from  a  foreign  country,  landing 
in  the  port  of  New  York,  who  is  not  a 
citizen  of  the  United  States,  and  hold- 
ing the  vessel  which  brings  him  liable 
for  the  tax  is  a  regulation  of  commerce 
within  the  exclusive  power  of  con- 
gress. The  tax  is  not  relieved  from 
this  constitutional  objection  by  saying 
in  the  title  of  the  statute  that  it  is  iii  aid 
of  a  law  called  an  inspection  law,  which 
authorizes  passengers  to  be  inspected 
with  reference  to  their  being  criminals, 
paupers,  lunatics,  orphans  or  infirm 
persons,  liable  to  become  a  public 
charge.  The  tax  is  void  because  for- 
bidden by  the  constitution  of  the 
United  States.  People  v.  Compagnie 
Gen.  Transatlantique,  107  U.  S.  59. 
See  Immigration,  vol.  9,  p. 936. 

3.  Rockland  etc.  Steamboat  Co.  v. 
Fessenden,  79  Me.  140. 

/  A  party  contracted  in  writing  to 
build  a  steamboat  which  would  attain  a 
speed  of  fifteen  miles   per    hour  with 


forty  pounds  of  steam,  without  forcing 
the  fires,  and  to  make  a  trial  trip  of  the 
boat  at  sea  at  the  time  of  delivery.  In 
a  suit  between  the  parties,  the  main 
question  of  the  case  being  whether  the 
speed  should  be  reckoned  by  a  land 
(statute)  mile,  or  by  a  sea  (geographi- 
cal) mile.  The  court  held  that  each  of 
these  miles  is  adapted  to  its  own  sphere, 
and  that  it  followed  that  the  speed  was 
to  be  reckoned  by  the  geographical  or 
marine  mile.  The  court  in  discussing  the 
question  as  to  the  use  of  the  word 
''mile"  says :  "In  the  case  of  the  Queen  v. 
Keyn,  the  Franconia  Case,  L.  R.,  2  Ex. 
Div.  63,  in  which  a  question  of  interna- 
tional law  of  extraordinary  importance 
was  discussed  by  many  judges,  a  case 
involving  a  crime  committed  below  low 
water  mark,  but  within  three  miles 
from  the  English  shore,  the  phrases 
'three  miles,'  'marine  league,'  'three 
geographical  miles'  and  'three  sea 
miles,'  are  over  and  over  again  used  to 
express  precisely  the  same  thing.  In 
treaties  between  nations  more  caution 
is  observed  in  using  exact  language, 
and  writers  on  international  law  are 
circumspect  in  that  respect.  The  Eng- 
lish statutes  commonly  use  the  words 
'marine  league'  to  indicate  the  three- 
mile  belt  from  shore,  but  not  always  so, 
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"  miles  "  and  "  knots  "  are  constantly  used  in  marine  cases  as  con- 
vertible terms,  but  the  word  "knot  "  is  more  commonly  employed 
to  denote  the  rate  of  speed,  and  the  word  "mile"  is  used  to  express 
distances  accomplished  by  speed,  the  result  of  speed.  In  the 
business  of  the  navy  department  in  this  country,  the  word  "mile" 
means  marine  mile  or  "  admiralty  knot."  The  statute  mile  is 
adopted  only  in  England  and  the  United  States,  but  the  marine 
mile  is  known  to  and  acted  upon  by  all  the  civilized  people  of 
the  globe. ^ 

MILEAGE. — A  payment  of  so  much  a  mile  to  one  who  travels 
on  public  business,  as  the  charge  allowed  a  sheriff  or  marshal  for 
executing  a  writ.^  See  SHERIFFS;  MARSHALS;  CONSTABLES; 
Witnesses;  Costs. 

MILITARY  LAW — (See  also  INTERNATIONAL  Law  ;  Militia  ; 
Riots). 


I.  Definition,  392. 
II,  Sources  of  Military  Law,  392. 

1.  The  Articles  of  War,  392. 

2.  iHatiitory     Enactments    Not 

Included  in  tlie   Articles  of 
War,  393. 

3.  Ttie  Army  Regulations,  394. 
(rt)   Definition,  394. 

{b)  How  Far  the  Army 
Regulations  Have  the 
Force  of  I^a-iv,  394. 

4.  Orders,  396. 

5.  Usages    or    Customs  of    the 

Service,  397. 


III.  Military  Service,  39S. 

1.  Enlistment,  39S. 

(«)  As  a  Contract,  399. 
{b)    Of  Aliens,  400. 

(c)  Of  Indians,  \0\. 

(d)  Of  Colored  Persons,  402. 

(e)  C)f  Minors,  ^02. 

(_/)  Evidence  of  Enlistment, 

403- 

2.  Drafts,  403. 

(a)   Liability  to,  403. 
(5)    Substitutes,  405. 
^c)  Insurance       Against 
Drafts,  406. 


as  may  be  seen  in  an  act  of  Victoria 
copied  in  the  above  case  on  page  84. 
The  United  States  statutes  use  the 
words  'marine  league'  in  expressing 
the  distance  from  shore  in  which  ad- 
miralty jurisdiction  shall  be  limited, 
but  use  the  term  miles  in  other  cases. 
There  is,  or  was,  a  statutory  law  of 
Massachusetts  (Dunham  v.  Lamphere, 
3  Gray  (Mass.)  268),  preventing  fishing 
within  one  mile  of  Nantucket  shores. 
Could  that  be  a  land  mile,  when  lo- 
cated on  the  sea?  Miles  on  the  land 
consist  of  'paces';  those  on  the  sea 
must  be  differently  measured."  Rock- 
land etc.  Steamboat  Co.  v.  Fessenden, 
79  Me.  140. 

The  court  in  support  of  the  statement 
that  the  word  "knot"  is  more  commonly 
used  to  denote  the  rate  of  speed,  and 
the  word  "mile"  to  express  distan- 
ces, accomplished  \>y  speed  says  : 
"One  head  note  in  an  English  case 
reads,  stripping  it  of  redundant  words, 
thus:  'A  steamer  going  at  the  rate  of 
seven     knots      an      hour,     ran      into 


a  bark  about  two  hundred  miles 
from  Sandy  Hook,  the  bark  going 
at  the  rate  of  about  a  mile  an 
hour,'  and  the  steamer  was  in  the 
wrong.  Another  is  this:  'A  steam- 
er went  oiT  the  caskets,  and  ten 
miles  therefrom  was  running  at  the 
rate  of  eight  or  nine  knots  an  hour,' 
an  unlawful  rate  of  speed  in  that  case. 
Another  example:  'Four  or  five  knots 
an  hour  is  not  a  moderate  speed  for  a 
steamer  in  a  thick  fog,  twenty-five 
miles  east  of  Gothland,'  In  these  and  a 
vast  number  of  cases  the  words  'miles' 
and  'knots'  mean  the  same  thing — 
mean  marine  miles,"  In  many  cases  the 
word  "knots"  is  first  used  and  then  re- 
peated as  miles,  the  words  being  spoken 
as  interchangeable  expressions.  Rock- 
land etc.  Steamboat  Co.  v.  Fessenden, 
79  Me.  140. 

1,  Rockland  etc.  Steamboat  Co,  i>- 
Fessenden,  sufra. 

2,  Anderson  L.  Diet.  673;  Power  v. 
Board  of  Co.  Coramrs.  of  Choteau  Co., 
7  Mont.  82. 
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IV.  Discharge  of  Enlisted  Men,  406. 

I.  Provisions  of  the  Fourth  Ar- 
ticle of  II 'or,  406. 

J.  Honorable  and  Dishonorable 
Discharge,  406. 

3.  Distinction     Betivecn     Dis- 

charge and  Dismissal,  407. 

4.  Authority    of  the    Courts    to 

Discharge  on  Habeas  Cor- 
pus. 407. 
V.  Dismissal  of  Officers,  408. 

1.  By   Order  of  the  President, 

408. 

2.  By     Sentence     of  a    Court- 

martial,  411. 
VI.  Mutiny,  412. 

1.  Definition,  412. 

2.  Intention  and  Overt  Act,  413. 

3.  Disorders     Not   Amounting 

to  Mutiny.  414. 

4.  Resistance  to  Illegal  Orders, 

VII.  Desertion,  415. 

I.  Definition,  415. 
J.    When  the  Statute  of  Limita- 
tions   Begiiis    to    Run     in 
Cases  of  Descrtio7i.  416. 
VIII.  Capture   of   Enemy's    Property, 
417. 
IX.  Spies,  422. 
X-  Obedience  to  Orders,  422. 

1.  Duty  of  Obedience,  422. 

2.  Illegal   Commands,    424. 

3.  Civil  Liability   of  Inferior 

for   Kxccnting   an    Illegal 

Order,  426.  [428. 

XI.  Civil    Relation   of  the  Military, 

i.  Military  Povjer  Subordinate 

to  the  Civil,  428. 

2.  Exemption frojn  Arrest,  '428. 

3.  Liability  to  Taxation,  428. 

(a)  On  Pay  and  AlloTvances, 

428. 

(b)  On  Real  Estate,  429. 

(c)  On    Personal   Property, 

429. 

4.  Limitation  of  the   Right   to 

Vote,  429. 

5.  Liability    of  Military  Per- 

sons to  Each  Other,  430. 

{a)   In  General,  430. 

{b)  Actions  Against  Mem- 
bers of  a  Court-mar- 
tial, 432. 

(c)  Actions  Against  Persons 
Executing  Illegal  Sen- 
tences, 433. 

{d)  Liability  for  State- 
ments in  (Official  Re- 
ports, 434. 

(e)  Liability  for  Illegal 
Punishment  or  Vio- 
lence, 435. 


6.   Liability    of   Military  Per- 
sons to  Civilians,  437. 
(«)    For  Abuse  of  Authority, 

437- 
{b)   For  Injuries  m   Time  of 

War,  437. 
(c)    On     Public      Contracts, 

440. 
{d)    Of   Officers    as     Garni- 
shees, 441. 
(e)    On      Writ     of      Habeas 

Corpus,  441. 
if)    Criminal    Prosecutions, 
441. 
XII.  Bounties,  445. 

1.  Legality    of    Taxation    for 

Bounties,  445. 

2.  A  Bounty  as  an    Element  of 

a  Contract,  450. 

3.  Notice  of  Enlistment,  n^^i. 

4.  Bounties  Paid  to  Minors,  ^Cj2. 

5.  Effect  of  Desertion,  452. 

6.  Interest  on  Bounties,  453. 
XIII.  Courts  of  Enquiry,  453. 

1.  Definition,  453. 

2.  By  JVhom  Ordered,  453. 

3.  Composition,  453. 

4.  Examination    of    Witnesses, 

■t.^3- 
z,.   Jurisdiction,  453. 
6.  Proceedings      as 


I         4^j- 
XIV.    Courts-martial, 
I.    Origin,  455. 


4.S.S- 


Evidence, 


aju- 


2.  The  Court-martial  as 

dicial  Body,  456. 

(a)  Authorized  by  the  Con- 
stitution, 456. 

(J)  Not  a  Court  of  Record, 
456- 

(c)  Conclusiveness  of  Judg- 
ment After  Confirma- 
tion. 457. 

((?)   A  Criminal  Court,  ^^^. 

3.  .ffj/    Whom    Constituted,  459. 
((2)   .ffji/  i!//e  President,  459. 
(i)   i?ji'  Other  Officers,  460. 

4.  Composition,  460. 

5.  Jurisdiction,  461. 

(fl)   Extent   as  to  Place,   461. 
(J)   Extent  as  to  Person,  ^62. 

1.  T/ze     Army      of      th^ 

United  States,  463. 

2.  Militia    When    Called 

Into  the  Service  of 
the  United  States, 
467. 

3.  Marines  Detached  for 

Service  with  the 
Army,  467. 

4.  Civilians  Subjected  to 

Military  Discipline 
by  Statute,  469. 
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(c)  Extent  as  to  Offence^  469.  6.   Procedure,  470. 

(rf)  Extent     as     to.      Time;       XV.  Military  Comm  is  sions.    See 
Limitation,  469.  Martial  Law,  473. 

I.  Definition. — Military  law,  in  its  ordinary  and  more  restricted 
sense,  is  the  specific  law  governing  the  army  as  a  separate  com- 
munity.^ 

II.  Sources  OF  Military  Law. — The  sources  of  military  law  are: 
(i)  The  articles  of  war;  (2)  statutory  enactments  relating  to  the 
discipline  and  administration  of  the  army;  (3)  the  army  regula- 
tions ;  (4)  the  orders  of  the  president  as  constitutional  command- 
er-in-chief of  the  army ;  and  (5)  the  usages  or  customs  of  the 
service. 

1.  The  Articles  of  War. — In  the  United  States,  the  articles  of  war 
are  statutory  provisions  for  the  enforcement  of  the  discipline  and 
administration  of  the  army.  They  have  been  passed  by  congress 
in  the  exercise  of  the  power  given  to  it  by  the  constitution  "to 
make  rules  for  the  government  and  regulation  of  the  land 
forces."^ 

In  England,  the  articles  of  war  were  anciently  ordained  directly 
by  the  crown,  in  virtue  of  the  royal  prerogative.  In  the  annual 
Mutiny  act  for  the  year  171 8,  the  making  of  articles  by  the  crown 
to  be  operative  both  within  and  without  the  kingdom  was  ex- 
pressly authorized.  Subsequently  the  Mutiny  act  was  renewed 
each  year,  and  the  articles  of  war  were  always  published  with  it. 
In  1881,  the  "Army  act  "  was  passed  as  a  substitute  for  the  old 
Mutiny  act.  The  Army  act  incorporates  the  provisions  of  the 
Mutiny  act,  and  also  the  article  of  war.^ 

1.  Winthrop,  Military  Law  i.  June  14th,  1775.    This  code  consisted  of 
"  Military  law  is  that  portion  of  the     sixty-nine  articles,   which  were  largely 

law  of  the  land  designed  for  the  govern-  taken  from  the  British  articles.  In 
ment  of  a  particular  class  of  persons,  September,  1776,  the  code  of  1775  was 
and  administered  by  special  tribunals,  modified,  re-arranged  and  enlarged. 
It  is  superinduced  to  the  ordinary'  law  These'  articles  continued  in  force  until 
for  the  purpose  of  regulating  the  citizen  17S6,  when  they  were  further  amended 
in  his  character  of  soldier  ;  and  al-  and  enlarged.  When  the  new  consti- 
though  military  offences  are  not  cogni-  tutiOn  went  into  effect  in  1789,  the 
zable  under  the  common  law  jurisdic  existing  articles  were  recognized  and 
tion  of  the  United  States,  yet  the  continued  in  force  by  an  act  of  con- 
articles  of  war  clearly  recognize  the  gress.  On  April  loth,  1S06,  a  new  set  of 
superiority  of  the  civil  over  the  articles,  which  superseded  all  prior 
military  authority."  Benet's  Military  enactment,  was  enacted  by  congress; 
Law  I.  and  these  continued  in  force  until  con- 

"  Military  law  proper  is  that  branch  gress  passed   the   code   of  1844,  which 

of  the  public  law  wliich  is  enacted  or  consists    of    one    hundred   and   twenty 

ordained  for  the  government  exclusively  articles,  with  a  supplemental  provision 

of  the  military'  state,  and  is  operative  relating  to  the  trial  and  punishment  of 

equally  in  peace  and  in  war."     i  Win-  spies.      The    code   of   1874   is    still  in 

throp's  Militarj'  Law  4.  force. 

For  the  distinction  between  military  3.  The  first  Mutiny   act  was   passed 

and  martial  law,  see  Martial  Law.  on   April  3rd,  1689,  during  the  reign  of 

2.  The  first  articles  of  war  enacted  in  William  and  Mary.  In  that  year  a 
the  United  States  were  those  passed  by  body  of  troops  which  adhered  to  the 
the   second     continental    coggress,    on  cause  of  James  II  rebelled  and  refused 
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Statutory  Enactments. 


2.  Statutory  Enactments  Not  Included   in  the  Articles   of  War. — 

These  include  various  subjects  relating  to  the  government  or  dis- 
cipline of  the  military  service.^ 


to  obey  the  order  of  William  III. 
This  offence,  b}'  the  law  of  war,  was 
punishable  with  death;  but  this  punish- 
ment could  not  be  imposed  within  the 
kingdom  in  time  of  peace.  The  Mutiny 
act  was  accordingly  passed,  providing 
that  any  officer  or  soldier  who  should 
thereafter  excite  a  mutiny  or  sedition 
in  the  army,  or  should  desert  the  serv- 
ice, should  be  punished  with  death  or 
such  other  penalty  as  a  court-martial 
might  adjudge.  The  later  history  of 
the  Mutiny  act  and  the  articles  of  war 
in  England  is  related  by  Winthrop  as 
follows:  "In  1718,  the  making  of  ar- 
ticles by  the  crown,  to  be  operative 
within  the  kingdom  as  well  as  beyond 
seas,  was  expressly  authorized  by  par- 
liament in  the  Mutiny  act  ;  and  in 
1S03,  it  was  enacted  that  both  the  act 
and  the  article  should  henceforth 
apply  to  the  army  equally  at  hoine  and 
abroad.  A  general  statutor3'  force  was 
thus  given  to  the  articles,  which  no 
longer  depended  for  their  ei^ciency 
upon  royal  prerogative.  The  Mutiny 
act  initiated  as  above  indicated  was 
limited  in  its  operation  to  a  term  of 
about  seven  months,  but,  soon  after 
its  expiration,  was  renewed  for  a  3'ear. 
With  frequent  additions  and  modifica- 
tions it  has  since,  except  for  a  few 
brief  intervals,  been,  by  annual  enact- 
ment, continued  in  force  until  a  very 
recent  period.  Meanwhile,  though 
originally  consisting  of  but  ten  sections, 
it  had  become  so  enlarged  as  to  em- 
brace, in  1878,  upwards  of  one  hundred. 
Meanwhile,  also,  the  articles  of  war, 
always  published  with  the  act  and 
from  time  to  time  revised,  had  become, 
at  the  date  mentioned,  nearly  t%vo  hun- 
dred in  number.  The  articles  re- 
peated, though  in  different  form,  many 
of  the  provisions  of  the  act,  while  in 
others  the  two  were  quite  distinct. 
The  necessity'  of  constantly  comparing 
the  two,  and  passing  from  one  to  the 
other  in  order  to  ascertain  and  harmo- 
nize the  law,  was  at  least  inconvenient, 
and  that  the  body  of  law  thus  dissevered 
was  not  sooner  consolidated  and  sim- 
plified must  remain  a  matter  of  surprise 
to  the  American  student.  At  length, 
m  1879,  ^fter  nearly  two  centuries  of 
existence,  the  Mutiny  act  (and  with  it 
the  code  of  articles)  was  allowed  to 
■expire  without  renewal,  and  there  was 


substituted  for  it,  on  July  24th  of  that 
year  a  quite  new  statute — also,  how- 
ever, intended  to  be  annually  renewed 
— entitled  the  Army  Discipline  and 
Regulation  act.  In  a  section  of  this 
statute  the  sovereign  was  expressly 
authorized  to  make  not  only  articles 
of  war  but  also  'rules  of  procedure' 
for  courts -martial,  reviewing  officers, 
etc.  Rules  (but  no  articles)  were 
made  and  published  accordingly;  but, 
in  18S1,  both  acts,  now  designated  as 
the  Army  act  (or  Arm^'  Annual 
act)  and  Rules,  underwent  a  full 
revision.  The  revised  act,  passed  Au- 
gust 27th,  iSSi,  has  been  since  annu- 
ally continued  in  force,  and,  with  the 
revised  rules  promulgated  August  2gth, 
1881,  and  a  few  army  regulations,  con- 
stitute the  existing  code  for  the  royal 
military  forces.  The  Army  act  is  not 
only  a  substitute  for  the  old  Mutiny 
act,  but  it  substantially  incorporates 
also  the  previous  articles  of  war;  and 
though  the  king  is  stil^l  empowered  to 
make  articles,  yet  the  fact  of  such  in- 
corporation, in  connection  with  the 
creation  of  the  rules  of  procedure, 
will,  as  observed  by  a  recent  writer, 
probably  render  the  exercise  of  this 
power  unnecessary  or  very  rare.  There 
are  thus  now  no  British  articles  of 
war,  nor  are  there  likelj'  to  be  any  for 
an  indefinite  period.  The  act  and 
rules  constitute  a  code  considerably 
more  elaborate  than  that  which  they 
superseded.  Whether  the  form  of  cod- 
ification adopted  will  prove  to  have 
been  judicious  is  as  yet  a  question. 
There  are  certainly,  however,  embraced 
in  the  new  law  many  excellent  provis- 
ions, some  of  which  will  be  hereafter 
referred  to.  References  will  also  be 
made  to  the  admirable  'Manual  of  Mil- 
itary Law,'  published  by  the  War 
Office,  October  Tst,  1882,  by  which 
such  provisions  are  illustrated."  i 
Winthrop's  Military  Law  9. 

1.  Among  these  statutes  are  those 
relating  to  t;he  trial  and  punishment  of 
officers  or  soldiers  aiding  or  allowing 
the  escape  of  convicts;  to  the  authority 
of  judge  advocates  to  issue  process  ot 
attachment  of  witnesses,  and  to  appoint 
reporters  ;  to  the  competence  of  ac- 
cused persons  as  witnesses;  to  the  dis- 
position of  the  records  of  military 
courts;  to  the  restoration  of  dismissed 
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3.  The  Army  Regulations — {a)  Definition. — The  Army  Regula- 
tions are  rules  published  and  proclaimed  by  the  administrative 
officers  to  further  the  due  execution  of  the  statutes  relating  to  the 
military  establishment.  They  are  based  either  on  an  express  au- 
thority given  by  congress  to  the  executive,  or  upon  the  implied 
authority  of  the  executive  to  duly  execute  the  laws.^ 

ib)  How  Far  the  A  rmy  Regulations  Have  the  Force  of  Law. — 
Under  the  act  of  March  1st,  1875,  the  president  is  vested  with  the 
exclusive  authority  "  to  make  and  publish  regulations  for  the  gov- 
ernment of  the  army  in  accordance  with  existing  laws."  Congress 
relinquished  the  right  which  had  been  reserved  in  previous  stat- 
utes to  ratify  or  supervise  the  regulations  published  by  the  presi- 
dent. These  regulations  are  subordinate  to  the  statute  law,  and 
have  the  force  of  law  only  when  they  are  consistent  with  existing 
legislative  enactments. '^ 


officers;  to  the  dropping  of  officers  for 
desertion;  to  the  trial  by  the  court- 
martial  of  officers  dismissed  by  order; 
to  the  composition  of  courts-martial 
for  the  trial  of  militia;  to  the  collection 
of  fines  imposed  by  courts-martial  upon 
militia,  to  the  forfeiture  of  civil  rights 
by  deserters;  to  the  military  relations 
of  post  traders,  etc, 

1.  History  of  the  Army  Kegulations. 
. — B3'  the  act  of  March  3rd,  1S13,  the 
secretary  of  war  was  authorized  and 
required  "to  prepare  general  regulations 
better  defining  and  prescribing  the  re- 
spective duties  and  powers  of  the  several 
officers  in  the  adjutant  general,  inspec- 
tor general,  quartermaster  general,  and 
commissary  of  ordnance  departments, 
of  the  topographical  engineers,  of  the 
aids  of  generals,  and  generally  of  the 
general  and  regimental  staff;  which 
regulations,  when  approved  by  the 
President  of  the  United  States,  shall 
be  respected  and  obeyed  until  altered 
or  revoked  by  the  same  authority. 
And  the  said  general  regulations,  thus 
prepared  and  approved,  shall  be  laid 
before  congress  at  their  next  session." 
Under  this  statute  and  under  the  later 
one  of  April  24th,  1816,  a  set  of  regula- 
tions was  published  by  the  war  depart- 
ment. By  subsequent  acts  in  1866, 
1870  and  1875,  the  president  was 
further  authorized  to  publish  regula- 
tions for  the  government  of  the  army; 
and,  on  June  23rd,  1879,  the  secretary 
of  war  was  "authorized  and  directed  to 
cause  all  the  regulations  of  the  army 
and  general  orders  now  in  force  to  be 
codified  and  published  to  the  armj',  and 
to  defray  the  expenses  thereof  out  of 
the  contigent  fund  of  the  army.''     Un- 


der this  act  a  compilation  of  regulations 
and  general  orders,  in  force  on  Febu- 
rary  17th,  i88i,  was  made  and  published 
to  the  army  by  the  secretary  of  war, 
as  of  that  date.  This  compilation  com- 
prises the  present  armj'  regulRtions. 

2.  In  United  States  v.  Webster,  2 
Ware  (U.  S.)  38,  the  court,  ia 
speaking  of  the  army  regulations, 
said:  "When  it  is  said  that  thej'  have 
the  force  of  law,  nothing  rriore  is  meant 
than  that  they  have  that  virtue  when 
they  are  consistent  with  the  laws 
established  by  the  legislature."  In 
United  States  v.  Freeman,  3  How.  (U. 
S.)  556,  567,  the  court  said:  "The army 
regulations,  when  sanctioned  by  the 
president,  have  the  force  of  law,  be- 
cause it  is  done  \)y  him  by  the  authority 
of  law."  See  also  United  States  v. 
Morrison,  96  U.  S.  232,  233  ;  Arthur 
V.  United  States,  16  Ct.  of  CI.  422;  22 
Gpins.  of  Atty.  Gen.  520 ;  Cainn  v. 
United  States,  113  U.  S.  648. 

The  army  regulations  are  law  tO' 
the  army  and  those  whom  they  may 
concern,  and  so  far  they  are  recognized 
by  the  courts  as  binding  and  conclusive. 
Hughes  V.  Oaks,  59  Pa.  St.  32;  Lock- 
ington's  Case,  Bright.  (Pa.)  269;  lOi 
Opins.  of  Atty.  Gen.  17;  5  Opins,  of 
Atty.  Gen.  39;  United  States  v.  Free- 
man, 3  How.  (U.  S.)  556,  567;  Gates 
V.  Thatcher,  11  Minn.  204. 

In  McCall's  Case,  5  Phila.  (Pa.)  259, 
the  petitioner  for  a  writ  of  habeas  cor- 
fu.<:  was  arrested,  by  military  ofiicers 
of  the  United  States,  as  a  deserter  from 
the  military  service,  into  which  he  had 
been  drafted  under  the  act  of  July  I7i;h, 
1862.  The  allegation  was  that  he  had 
disobeyed  the  order  to  attend  at  the 
94 
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Regulations    must   not  only  not   contravene  existing  law,  but 


countv  seat  within  five  days  of  the  time 
of  drafting.  On  August  4th,  1862,  the 
president,  through  the  war  department, 
issued  a  call  for  an  immediate  draft  of 
300,000  men  from  the  militia  of  the 
several  States,  and  ordered  the  secre- 
tary of  war  to  assign  the  quotas  to  the 
respectiye  States,  and  establish  regula- 
tions for  the  draft.  The  secretary  of 
war,  accordingly,  designated  the  quotas 
ot  the  States  in  a  communication  of 
August  gth,  1862,  to  the  respective  gov- 
ernors; and  by  general  orders  of 
August  9th,  and  14th,  1862,  established 
administrative  regulations  for  the  enrol- 
ment and  draft  and  for  an  apportion- 
ment of  the  quotas  among  the  counties, 
so  that  allowance  should  be  made 
locally  for  volunteers  previously  fur- 
nished. The  counsel  for  the  petitioner 
contended  that  the  constitution  did 
not  authorize  the  delegation  by  the 
congress  to  the  president  of  the  author- 
ity to  make  regulations  on  the  sub- 
jects of  the  act  of  JUI3'  17th,  1862;  and, 
also,  that  if  the  authority  was  constitu- 
tionally conferred  upon  him,  he  ex- 
ceeded it  in  subdelegating  its  exercise 
to  the  secretary  of  war.  They  also 
contended  that  there  was  no  authorit3' 
for  the  ulterior  delegation  of  powers  to 
the  governor  of  the  State,  and  for  his 
exercise  of  them  through  local  com- 
missioners, under  rules  prescribed  by 
the  war  department.  The  cnurt, 
Cadwalader,  J.,  in  overruling  these 
objections,  said:  ''The  authority  vested 
in  the  president,  by  the  act  of  con- 
gress, to  make  such  regulations  as 
defects  in  State  laws,  or  in  their 
execution,  might  render  necessary  to 
carry  the  purpose  of  the  act  into  effect, 
could  not  have  been  conveniently  exer- 
cised independently  of  the  governors 
of  the  respective  States.  The  require- 
ments of  the  president,  through  the 
war  department,  were  such  as  the 
governors  were  the  most  proper  offi- 
cials to  execute.  They  may  have  not 
been  compellable  to  execute  such  re- 
quirements, or  to  execute  them  through 
local  commissioners,  or  in  any  other 
specified  mode.  But,  if  the  governor 
of  a  State,  in  compliance  with  .such 
requirements,  whether  communicated 
in  the  form  of  orders  or  in  any  other 
form,  saw  fit  thus  to  co-operate  in 
executing  the  purposes  of  the  act,  his 
intervention  was  lawful,  and  nothing 
could  be  more  proper.  As  to  the  inter- 


vention of  the  secretary  of  war,  if  the 
president  had  the  power  to  prescribe 
administrative  regulations,  this  power 
was  exercisable  by  him  through  the 
proper  executive  organ  of  the  govern- 
ment, w^hich  was,  in  this  case,  the  war 
department.  The  head  of  this  depart- 
ment was  a  proper  olficer  for  organiz- 
ing the  draft,  so  far  as  the  authority  of 
the  president  extended,  and  also  for 
making  the  regulations  of  the  draft 
public.  When  the_)'  were  made  known 
through  the  secretary  of  war,  they 
were,  therefore,  to  be  considered  as 
acts  of  the  president.  The  proper  en- 
quiry, therefore,  is  whether  they  were 
such  regulations  as  congress  could 
authorize  the  president  to  make.  Reg- 
ulations of  some  kind  were  necessary. 
The  details  of  compulsory  draft  could 
not  besimple,  and  there  was  no  prac- 
tical experience  of  such  a  system.  Of 
course,  congress  cannot  constitution- 
ally delegate  to  the  president  legisla- 
tive powers  ;  but  it  may,  in  conferring 
powers  constitutionally  exercisable  by 
liim,  prescribe  or  omit  prescribing 
special  rules  of  their  administration,  or 
maj'  especially  authorize  him  to  make 
the  rules.  When  congress  neither  pre- 
scribes them,  nor  expressly  authorizes 
him  to  make  them,  he  has  the  authority, 
inherent  in  the  p6wers  conferred,  of 
making  regulations  necessarily  inciden- 
tal to  their  exercise,  and  of  choosing 
between  legitimate  alternative  modes 
of  their  exercise.  Whether  his  author- 
ity extends  further,  and  enables  him, 
without  express  authority  from  con- 
gress, to  make  regulations  which, 
though  incidental,  are  not  necessarily 
so,  is  a  different  question.  When, 
however,  congress,  in  conferring  a 
power  which  it  may  constitutionally 
vest  in  him,  not  only  omits  to  prescribe 
regulations  of  its  exercise,  but,  as  in  the 
present  case,  expressly  authorizes  him 
to  make  them,  he  may,  within  the 
limits  of,  and  consistently  with,  the 
legislative  power  declared,  make  any 
such  regulations  incidental,  though  not 
necessarily  so,  to  the  power  conferred, 
as  congress  might  have  specially  pre- 
scribed. See  also  Boody  v.  United 
States.  I  Woodb  &  M.  (U.  S.)  I54,a64; 
In  re  Spangler,  11  Mich.  298;  United 
States  V.  Webster,  2  Ware  (U.  S.)  38; 
Margruder  v.  United  States,  Dever- 
eux  (U.  S.l  148;  Harvey  v.  United 
States,  3  Ct.  of  CI.  38;   i    Opins.    Atty. 
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Orders, 


they  must  not  trench  upon  the  province  of  legislation.  They 
must  confine  themselves  to  their  subject,  and  must  be  uniform 
and  equitable.^ 

4,  Orders. — The  orders  made  by  the  president  as  commander-in- 
chief,  or  by  superior  of^cers,  or  by  courts-martial,  are  also  a  part 
of  the  law-military.  Such  orders,  while  usually  of  merely  tem- 
porary importance,  are  obligatory  on  all  persons  concerned.  They, 
however,  must  not  conflict  with  existing  law,  and  should  not  con- 
flict  with  estabhshed  regulations.^ 


Gen.  470;  2  Opins.  Atty.  Gen,  57;  5 
Opins.  Atty.  Gen.  62;  6  Opins.  Atty. 
Gen.  10,  211;,  365;  10  Opins.  Atty.  Gen. 
254;  13  Opins.  Atty.  Gen.  516. 

1.  In  1853,  the  president  issvied  regu- 
lations for  the  navy,  entitled  "System 
of  Orders  and  Instructions."  These 
were  declared  by  Attorney  General 
Gushing  to  be  legislative  in  character, 
and  therefore  void.  6  Opins.  of  Atty. 
Gen.  10. 

In  United  States  v.  Ripley,  7  Pet. 
(U.  S.)  18,  25,  the  court,  in  speaking  of 
the  regulations  of  the  war  department, 
said  that  "such  regulations  must  be 
uniform,  and  applicable  to  all  officers 
under  the  same  circumstances."  See 
I  Winthrop's  Military  Law  30. 

Winthrop,  in  speaking  of  the  objec- 
tionable features  of  army  regulations, 
says:  "To  the  student,  as  well  as  in 
practice,  army  regulations  are  the  most 
unsatisfactory  element  of  our  written 
military  law.  Presented  in  connection 
-with  statutes  from  which  tney  are 
sometimes  imperfectly  discriminated — 
not  unfrequently  themselves  partaking 
of  the  character  of  legislation,  and  thus 
■of  doubtful  validity;  and  fatally  subject, 
as  we  have  seen,  to  constant  and  re- 
peated modification,  their  effect  too 
often  is  to  embarrass  and  mislead 
where  they  should  assure  and  facilitate. 
To  render  them  entirely  useful,  they 
should,  in  the  opinion  of  the  author,  be 
reduced  to  the  smallest  available  bulk; 
all  that  are  really  statutes  and  all  that 
are  of  a  legislative  quality  should  be 
eliminated.  Ov\y  those  should  be 
included  that  are  purely  general,  those 
relating  to  the  business  of  the  staff 
corps  being  left  to  be  established  by 
the  heads  of  the  same,  subject  to  the 
approval ,  of  the  president,  and  the 
authority'  to  amend  should  be  most 
rarel}'  exercised."  i  Winthrop's  Mili- 
tary Law  34. 

2.  In  The  Thomas  Gibbons,  8  Cranch 
(U.  S.)  421,  the  authority  of  an  execu- 
tive order  was  considered.     On  August 


2Sth,  1812,  the  president  issued  an  order 
by  which  the  public  and  private  armed 
vessels  of  the  United  States  were  di- 
rected not  to  interrupt  '  any  vessels 
belonging  to  citizens  of  the  United 
States  coming  from  British  ports  to  the 
United  States  laden  with  British  mer- 
chandise." The  court  said:  "As  to  the 
authority  of  the  president,  we  do  not 
think  it  necessary  to  consider  how  far 
he  would  be  entitled,  in  his  character, 
of  commander-in-chief  of  the  army  and 
navy  of  the  United  States,  independent 
of  any  statute  provision,  to  issue  in- 
struction for  the  government  and  direc- 
tion of  privateers.  That  question  would 
deserve  grave  consideration,  and. we 
should  not  be  disposed  to  entertain  the 
discussion  of  it  unless  it  becomes  un- 
avoidable. In  the  case  at  bar,  no 
decision  on  the  point  is  necessary; 
because  we  are  all  of  opinion  that 
under  the  eighteenth  section  of  the 
Prize  act  of  1812,  ch.  107,  the  president 
had  full  authoritv  to  issue  this  instruc- 
tion of  the  28th  of  August.  That  sec- 
tion provides  that  the  president  shall  be 
authorized  to  establish  and  order  suit- 
able instructions  for  the  better  govern- 
ing and  directing  the  conduct  of  private 
and  armed  vessels  commissioned  under 
the  act,  their  officers  and  crews."  The 
language  of  this  provision  is  very  gen- 
eral, and  in  our  opinion  it  is  entitled  to 
a  liberal  construction,  both  upon  the 
manifest  mtent  of  the  legislature  and 
the  ground  of  public  policy.  See  also 
Crowell  V.  Hopkinton,  45  N.  H.  9; 
United  States  v.  Freeman,  i  Woodb.  & 
M.  (U.  S.)  45,  so;  Lockinglar's  Case, 
Bright.  (Pa.)  269;  Parker  u.  United 
States,  I  Pet.  (U.  S.)  293,  297;  United 
States  V.  Eliason,  16  Pet.  (U.  S.)  291. 
Form  and  Contents  of  Orders.— "The 
orders  of  the  president,  as  commonly 
issued,  are  in  the  form  of,  and  desig- 
nated as,  general  and  special  orders; 
the  latter,  which  relate  chiefly  to  indi- 
vidual cases,  not  being  in  practice 
published   to  the  army  at  large.    Since 
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5.  Usages  or  Customs  of  the  Service. — There  are  a  number  of 
usages  and  customs  which  are  recognized  by  the_  courts  as  con- 
clusive on  questions  in  regard  to  which  the  written  military  law 
makes  no  provision-.* 

1S64,  the  orders  announcing  the  action 
of  the  president  upon  the  proceedings 
of  general  courts-martial,  which  before 
were  incorporated  with  the  other  gen- 
eral orders,  have  been  separately  is- 
sued and  numbered  under  the  name  of 
"General  Court-martial  Orders."  Both 
general  and  special  orders  have  form- 
erly, for  considerable  periods,  emanated 
directly  from  the  secretary  of  war, 
■who,  in  making  and  publishing  the 
same,  as  in  most  of  his  official  proceed- 
ings, acts  as  the  representative,  and  pre- 
sumably by  the  direction,  of  the  presi- 
dent. Such  orders  are  now,  however, 
usually  promulgated  through  the  head- 
quarters of  the  army,  althousfh  the 
provision  of  the  act  of  March  2nd,  1867, 
requiring  that  all  orders  and  instruc- 
tions relating  to  military  operations 
should  be  "issued  through  the  Geneml 
of  the  Army,"  was  repealed  by  the  act 
of  July  15th,  1S70,  ch.  294,  §  15.  As  has 
heretofore  been  noticed,  the  general 
orders  in  force  on  February  17th,  1881, 
were,  by  the  authority  and  directions  of 
the  act  of  June  23rd,  1879,  compiled  and 
published  by  the  secretary  of  war  in 
connection  with  the  existing  armv 
regulations,  and  printed  therewith  in 
the  volume  issued  from  the  war  de- 
partment on  the  date  first  named;  they 
were  thus  practically  converted  into 
regulations.  The  general  orders 
co\ier  a  great  variety  of  particulars 
connected  with  the  discipline,  employ- 
ment, pay,  clothing,  subsistence,  quar- 
tering and  transportation  of  the  army, 
the  providing  them  with  animals,  arms, 
munitions,  etc.  As  certain  so-called 
"regulations"  are  not  properly  classed 
as  such,  so  a  considerable  portion  of 
the  general  orders  are  not  orders  at 
all,  but  media  for  the  promulgation  to 
the  army  of  new  legislation  of  con- 
gress, regulations  made  or  amended, 
appointments,  promotions,  etc.,  of  offi- 
cers, opinions  of  courts  or  law  officers, 
or  other  matters  of  information  of 
value  to  the  service.  In  time  of  peace, 
indeed,  the  special  orders,  hy  which 
direction  is  more  commonly  given  as 
to  the  duties  of  inferior  officers,  changes 
of  station,  details  of  general  courts,  dis- 
charge of  soldiers,  etc.,  etc.,  are  in  a 
larger  portion  orders  proper  than  those 
designated    as  general.     In  connection 


with  the  general  orders  are  from  time 
to  time  published  "circulars"  to  the 
army,  the  usual  purpose  of  which  is  not 
to  convey  commands,  but  to  advise  offi- 
cers, etc.,  of  matters  of  which  thev  will 
properly  take  notice  in  the  course  of 
the  perl'ormance  of  their  functions  and 
duties."     I     \Vinthrop's   Military   Law 

38. 

1.  Usage. — In  United  States  v.  Mc- 
Daniel,  7  Pet.  (U.  S.)  114,  Mr.  Justice 
iSIcLEAN  said:  "A  practical  knowledge 
of  the  action  of  any  one  of  the  great  ■ 
departments  of  the  government  niust 
con\'ince  every  person  that  the  head  of 
the  department,  in  the  distribution  of 
its  duties  and  responsibilities,  is  often 
compelled  to  exercise  his  discretion. 
He  is  limited  in  the  exercise  of  his 
powers  by  the  law,  but  it  does  not  fol- 
low that  he  must  show  a  statutorj'  pro- 
vision for  e\'ery  thing  he  does.  No 
government  could  be  administered 
on  such  principles.  To  attempt  to  reg- 
ulate, by  law,  the  minute  movements 
of  every  part  of  the  complicated  ma- 
chinery of  government  would  evince  a 
most  unpardonable  ignorance  on  the 
subject.  While  the  great  outlines  of 
its  movements  may  be  marked  out.  and 
the  limitation  imposed  on  the  exercise 
of  its  powers,  there  are  numberless 
things  which  must  be  done  that  can 
neither  be  anticipated  nor  defined,  and 
which  are  essential  to  the  proper  action 
of  the  government.  Hence,  of  neces- 
sity, usages  have  been  established  in 
every  department  of  the  government,- 
which  have  become  a  kind  of  common 
law,  and  regulate  the  rights  and  duties 
of  those  who  act  within  their  respective 
limits.  Usage  cannot  alter  the  law, 
but  it  is  evidence  of  the  construction 
given  to  it,  and  must  be  considered 
binding  on  past  transactions. 

In  Martin  v.  Mott,  12  Wheat. 
(U.S.)  19,  Mr.  Justice  Story,  in  com- 
menting upon  the  composition  of  a 
court-martial  to  tr^-  delinquent  militia- 
men under  the  act  of  1795,  used  the 
following  language:  "It  is  not,  there- 
fore, admitted  that  any  express  author- 
ity is  given  by  either  statute  that  such 
a  court-martial  as  is  contemplated  for 
the  trial  of  delinquents  under  the  5th 
section  of  the  act  of  1795  is  to  be  com- 
posed of  the  same  number  of  officers^ 
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Among  questions  which  are  decided  according  to  the  usages 
and  customs  of  the  service  may  be  mentioned  the  determination 
of  what  acts  constitute  "  conduct  unbecoming  an  officer  or  a  gen- 
tleman ;"  in  what  consists  mutiny,  misbehavior  before  the  enemy, 
or  false  muster;  the  construction  of  the  words,  "on  duty,"  etc.^ 

A  usage  or  custom  of  the  service  must  be  a  uniform,  certain  and 
known  practice  of  long  standing,  which  is  reasonable  and  not  in 
conflict  with  existing  law.^ 

III.  Military  Service. — Every  person  who  is  capable  of  handling 
arms  or  supporting  the  fatigues  of  war  is  bound  to  render  military 
service  to  his  country.  The  right  to  civil  liberty  does  not  include 
an  exemption  from  such  service.  It  is  necessary  not  only  for  the 
well-being  but  also  for  the  very  existence  of  government ;  and 
every  government,  whether  civilized  or  uncivilized,  has  exacted 
suc)i  service  from  its  subjects.  In  the  United  States  it  has  been 
decided  that  congress,  under  the  authority  conferred  upon  it  by 
the  constitution  to  raise  armies,  has  the  power  to  enforce  military 
service  from  every  citizen ;  and  the  power  of  the  States  to  do  so 
has  never  been  questioned. 

Military  service  may  be  rendered  voluntarily  by  the  citizen,  as 
when  he  enlists  in  the  army  of  his  own  free  will  and  without  con- 
straint ;  or  it  may  be  exacted  by  the  government  by  means  of  a 
conscription  or  draft. 

1.  Enlistment. — The  constitution  empowers  congress  "to  raise 
armies,"  and  under  this  authority  congress  has  the  exclusive  and 
plenary  control  over  the  enlistment  of  persons  in  the  military  serv- 
ice of  the  United  States.  It  may  determine  in  what  manner  the 
army  shall  be  raised,  of  what  persons  it  shall  consist,  and  what 
shall  be  the  terms  of  the  contract  of  military  service. <* 

organized  in  the  same  manner  as  these  positive  code  to  provide  for  the  infinite 

rules  and  articles   contemplate  for  the  variety  of  incidents  applicable  to  thetp." 

person  in  actual  service.     If  any  resort  See    also  Barwis  v.  Keppel,  2  Wilson 

is  to  be  had  to  them,   it  can   only  be  to  314;  United  States  v.  Webster,  2  Ware 

guide  the  discretion  of  the  officer  order-  (U.S.)  38;   i   Opins.   Atty.  Gen,  699;  2 

ing  the  court,  as  inatter  of  usage,   and  Opins.  Atty.  Gen,  496. 

not   as   matter   of  positive   institution,  1,  A  custom  cannot  be  set  up  against 

If,  then,  there  be  no  mode  pointed  out  a  settled  rule;  nor  can  it  ever  be  bind- 

for  the  formation  of  the  court-martial  ing  unless   it   be    ancient,    reasonable, 

in  these  cases,  it  may  be  asked,  in  what  generally  known   and   certain.    United 

manner  is  such  court  to  be  appointed?  States   v.   Buchannan,  S  How,  (U.  S,) 

The  answer   is,  according  to  the   gen-  S3, 

eral   usage    of   the  militav  service,  or  2,  ■'Customs  of   service   can  only  be 

what    may    not    unfitly    be    called    the  taken    as   precedents   to    follow  when 

customary'  military    law.     It   is  by  the  intrinsically  proper  of  themselves,  and 

same   law    that    courts-martial,     when  supplementary  of  the  written  law  and 

duly    organized,    are  bound  to  execute  regulations,  on   points    on    which^  the 

their  duties,  and  regulate  their  modes  latter  are  silent,  and  when  not  in  direct 

of  proceeding,  in  the  absence  of  posi-  opposition  to  these."    G.  O.  2  Dept.  ot 

five  enactments.     Upon  any  other  prin-  Texas,   1874.    (Gen.   Augur.)   See  also 

ciple,    courts-martial    would     be     left  United   States   v.   Babcock,  4  McLean 

without   any  adequate  means   to   exer-  (U.  S.)  113. 

cise    the   authority    confided    to   them;  3.  "Among   the   powers  assigned  to 

for   there    could  scarcely   be   framed  a  the  national  government  is  the  power  to 
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(«)  Enlistment  as  a  Contract. — Enlistment  in  the  army  is  a  con- 
tract, and  is  to  be  construed,  as  far  as  the  soldier  is  concerned,  ac- 
cording to  the  principles  whicJi  regulate  contracts  generally.^  The 
government,  however,  is  not  bound  by  the  conditions  of  the  con- 
tract, although  such  conditions  are  imposed  by  itself ;  thus  it  may 
reduce  the  pay  which  was  a  part  of  the  original  consideration,  or 
it  may  put  an  end  to  the  term  of  enlistment  before  it  has  regularly 
expired.^ 


raise  and  support  armies,  and  the  power 
to  provide  for  the  government  and  reg- 
ulation of  the  land  and  naval  forces.' 
The  execution  of  these  powers  falls 
within  the  line  of  its  duties,  and  its 
control  over  the  subject  is  plenarj'  and 
exclusive.  It  can  determine,  without 
question  from  any  State  authority,  how 
the  armies  shall  be  raised,  whetiier  by 
voluntary  enlistment  or  forced  draft, 
the  age  at  which  the  soldier  shall  be 
-received,  and  the  period  for  which  he 
shall  be  taken,  the  compensation  he 
shall  be  allowed,  and  the  service  to 
which  he  shall  be  assigned.  And  it  can 
provide  the  rules  for  the  government 
and  regulation  of  the  forces  after  thej- 
are  raised,  define  what  shall  constitute 
military  otfences  and  prescribe  their 
punishment.  No  interference  with  the 
execution  of  this  power  of  the  national 
government  in  the  formation,  organiza- 
tion and  government  of  its  armies  by 
any  State  officials  could  be  permitted 
without  greatly  impairing  the  efBciency, 
if  it  did  not  utterly  destroy,  this  branch 
of  the  public  service."  Tarble's  Case, 
13  Wall.  (U.  S.)  397. 

1.  In  Johnson  v.  Dodd,  56  N.  Y.  76, 
77,  the  court,  in  considering  the  ques- 
tion whether  a  master  could  intercept 
wages  due  by  the  government  to  an 
apprentice  who  had  enlisted  in  the 
army,  used  the  following  language: 
"The  government  recognizes  the  em- 
ployment as  a  personal  contract  with 
the  soldier.  The  wages  earned  are 
paid  to  him,  and  if  he  dies  before  pay- 
ment, his  administrator  is  the  only  per- 
son entitled  to  receive  them.  Caughey 
V.  Smith,  47  N.  Y.  244,  245;  United 
States  V.  Bainbridge,  i  Mason  (U.  S.) 
71.  The  government  has  the  right  to 
require  the  personal  service  of  its  citi- 
zens for  the  public  defence.  Minors 
and  adults  are  alike  subject  to  this  su- 
preme authority.  The  government 
may  dissolve  the  j-elation  of  master  and 
apprentice,  existing  by  force  of  muni- 
cipal regulations,  and  the  obligation  of 
service  resulting  from  indentures  exe- 


cuted under  or  sanctioned  by  the  local 
law.  If  the  relation  is  dissolved  by  the 
action  of  the  government  in  calling  the 
apprentice  into  its  service  in  time  of 
war,  it  is  reasonable  that  his  rights  to 
the  wages  earned  in  this  perilous  serv- 
ice should  be  recognized;  and  if  the 
obligation  of  service  on  the  part  of  the 
apprentice  under  the  indentures  is  dis- 
charged, the  correlative  duty  of  protec- 
tion and  maintenance  on  the  part  of  the 
master  would  be  discharged  also.  It 
has  long  been  settled  that  bounty  or 
prize  mone}'  paid  to  an  apprentice  can- 
not be  claimed  by  the  master.  Carsan 
V,  Watts,  3  Doug.  350.  And  the  ma- 
jority of  the  court  are  of  the  opinion 
that  the  same  rule  should  be  applied  in 
respect  to  money  received  b3'  him  as 
wages  for  services  in  the  army  of  the 
country  of  which  he  is  subject,  irre- 
spective of  the  fact  whether  the  mas- 
ter consented  to  the  enlistment,  and 
although  the  enlistment  was  the  volun- 
tary act  of  the  apprentice  and  was  not 
compelled  by  the  government." 

In  Com.  V.  Gushing,  11  Mass.  67, 
70,  enlistment  in  the  army  is  con- 
trasted with  militia  duty  as  follows: 
"Enlistment  is  a  contract;  service  in 
the  militia  is  merely  obedience  to  the 
requisition  of  the  laws  to  which  all  are 
subject  without  discrimination."  See 
also  6  Opins.  Atty.  Gen.  190;  Reed  v. 
Reed,  153  Me.  ^27,  C30;  In  re  Ross,  i  N. 
Y.  L.  bbs.  341. 

2.  United  States  v.  Cottingham,  i 
Rob.  (Va.)  613;  United  States  v. 
Blakeney,  3  Gratt.  (Va.)  405;  Wilkes 
V.  Dinsman,  7  How.  (U.  S.)  8q. 

Where  a  formality  or  condition  of 
enlistment  prescribed  by  an  army  reg- 
ulation is  not  complied  with,  the  party 
enlisting  is  not  entitled,  because  of  such 
error  or  omission,  to  a  discharge, 
against  the  consent  of  the  govermnent. 
Thus  the  enlistment  of  a  married  man, 
in  violation  of  a  regulation  that  recruits 
should  be  unmarried,  does  not  entitle 
the  party  to  be  discharged  under  habeas 
corpus.    Ex  parte  Schmeid,  i  Dill.  (U. 
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{U)  Enlistment  of  Aliens. — The  employment  of  aliens  in  mill- 
tary  service  is  recognized  by  the  common  law  and  the  law  of  na- 
tions; and  it  has  been  decided  that  there  is  no  statute  or  principle 
of  public  policy  which  forbids  the  enlistment  of  aliens  into  the 
army  of  the  United  States.  Such  enlistments  are,  therefore, 
valid. ^ 


S.)  ■;87.  See  also  In  re  Ferren,  3  Ben. 
(U,  S.)  442;  In  re  Stevens,  24  Law 
Rep.  205;  In  re  Disinger,  12  Ohio  St. 
256,  262. 

Sunday. — In  England,  an  enlistment 
on  a  Sunday  is  not  void.  Wolton  v. 
Gavin,  16  Q^B.  48. 

1.  In  United  States  v.  Wjngall,  5  Hill 
(N.Y.)  16,  the  question  arose  whether 
Wyngall,  who  was  a  native  of  England, 
was  entitled  to  be  discharged  from  the 
army  because  he  was  an  alien.  The 
court  considered  the  terins  of  the  act  of 
May  i6th,  1802,  and  held  that  this  stat- 
ute,which  indicated  "citizens"  as  the  class 
of  persons  to  be  enlisted,  was  directory 
only,  and  that  an  enlistment  of  an  alien 
was  not  illegal,  but  that  the  objection 
might  be  waived,  and  the  enlistment 
adopted  and  ratified  by  the  government. 
The  court  further  said:  "It  is  supposed, 
however,  that,  independently  of  the 
statute,  there  is  such  an  unfitness  in  an 
alien  enlisting  in  our  army,  thus  oblig- 


ance.  Though  it  do  not  confer  all  the 
rights  of  citizenship,  it  is  a  naturaliza- 
tion quoad  hoc;  and  if  the  expatriation 
be  bona  fide,  there  is  nothing  either 
contrary  to  law  or  morals  in  the  soldier 
fighting  against  his  original  country, 
should  a  war  break  out  between  that 
and  the  one  into  whose  service  he  has 
chosen  to  enter.  Being  domiciled  in 
the  latter  for  any  purpose,  his  native 
country  would  not,  in  time  of  war.  dis- 
criminate between  him  and  his  neigh- 
bors. The  person  and  effect  of  each 
would  be  alike  exposed  to  the  violence 
and  ravages  of  the  conflict;  and  both  , 
would  be  equall}'  entitled  to  defence 
and  protection  from  his  adoptive  coun- 
try. Who  would  deny  that,  under  such 
circumstances,  he  might  properly  ren- 
der assistance  of  any  kind  toward  the 
common  defence  ?  But  whether  he 
may  resist  his  own  country  or  not,  he 
may  enlist  in  a  foreign  service,  binding 
himself  in  general  terms  and  acting  ac- 


ing  himself  to  fight,  perhaps,  against  his     cordingly,  so   long  as   his  country  is  at 


own  country,  that  the  act  is  criminal 
bj'  the  law  of  nations.  We  were  not 
referred  to  any  publicist  who  has  ad- 
vanced such  an  opinion,  nor  are  we 
aware  of  any.  There  is  nothing  in  the 
law  of  nations  which  denies  to  a  sub- 
ject the  right  of  expatriation.  On  the 
contrary,  the  right  is  asserted  by  all  ap- 
proved writers  on  that  law;  sometimes, 
indeed,  under  qualifications,  but  every 
man  must,  in  effect,  be  his  own  judge, 
whether  he  will  continue  subject  to  the 
government  -under  which  he  was  born, 
or  transfer  his  allegiance  to  another. 
Hardly  any  nation  in  the  civilized 
world,  whose  subject  has  expatriated 
himself,  would  at  this  day  claim  to 
treat  him,  even  in  time  of  war  with  his 
adoptive  country,  as  still  bound  by  his 
original  obligation.  I  speak  not  of  the 
common  law,  nor  of  anj-  that  is  merely 
local  to  the  country  of  his  first  resi- 
dence, but  of  the  rules  which  govern 
the  intercourse  of  nations  in  their  cor- 
porate capacity.  (See  Vattel,  bk.  i,ch. 
59,  §§  220-226.  Du  Ponceau's  Bynk- 
ershoek,  ch.  22,  p.  175.)  Emigration, 
enlistment,  and  taking  the  soldier's 
oath  is   effectually  a  change  of  allegi- 


peace  with  the  state  to  which  he  en- 
gages himself.  The  right  to  do  so  much, 
even  without  an  intent  to  transfer  his 
allegiance,  has  always  been  recognized 
in  practice,  and  forms  a  familiar  head 
in  the  works  of  publicists.  Vattel  pro- 
nounces it  to  be  always  lawful,  many 
times  laudable;  and  he  defines  the  obli- 
gations which  spring  out  of  the  relation 
thus  created.  Vattel,  bk.  3,  ch.  2, 
^§  13,  14.  Bynkershoek  maintains  that 
you  may  enlist  aliens  even  in  the  terri- 
tory of  their  sovereign,  if  he  be  in  am- 
ity' with  you,  Du  Ponceau's  Bynker- 
shoek, ch.  22,  p.  174.  Anyone  in  the 
least  conversant  with  European  his- 
tory will  recollect  numerous  illustra- 
tions of  this  doctrine.  .  .  Yet 
the  legality'  of  the  practice  has  seldom 
been  questioned  either  in  ancient  or 
modern  times,'  whatever  casuists  may 
have  thought  or  written  on  the  sub- 
ject." "If  it  be  lawful  for  a  subject  to 
pass  into  the  dominion  of  another 
prince,"  says  Bj'nkershoek  (ch.  22), 
"it  must'be  so  for  him  to  seek  the  means 
of  acquiring  an  honest  livelihood;  and 
why  may  he  not  do  it  by  entering  into 
the  land  and  sea  service  ?  In  the  United 
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(c)  Enlistment  of  Indians. — The  right  of  congress  to  enlist  In- 
dians into  the  military  service  of  the  United  States  seems  never 
to  have  been  disputed.  Indians  were  employed  by  the  act  of 
March  5th,  1792,  "for the  protection  of  the  frontiers."  They  were 
also  used  during  the  war  with  Mexico,  and  during  the  late  rebel- 
lion ;  and  by  the  act  of  July  28th,  1 866,  the  president  was  authorized 
"to  enlist  and  employ  in  the  territories  and  Indian  country  a  force 
of  Indians,  not  to  exceed  one  thousand,  to  act  as  scouts,  who  shall 
receive  the  pay  and   allowance  of  cavalry  soldiers,  and  be  dis- 


Provinces  there  is  no  law  against  it.  and 
many  Dutchmen,  formerly,  as  well  as 
in  my  own  recollection,  have  served 
other  sovereigns  by  sea  as  well  as  by 
land."  He  adds,  ''where  it  is  lawful  to 
let  out  to  hire;  and  whj'  should  it  not 
be  equally  so  to  contract  for  the  hiring 
of  soldiers  in  the  territory  of  a  friend, 
as  to  make  any  other  contract  and  carry 
on  any  other  kind  of  trade  ?"  To  the 
objection  that  the  soldiers  thus  hired 
may  possibly  be  employed  against  their 
own  sovereign,  he  answers:  "We  are 
only  to  attend  to  the  state  of  our  coun- 
try at  that  time,  and  ought  not  to  look 
so  far  into  futurity.  Nor  do  I  see 
any  difference  between  enlisting  men 
and  purchasing  gunpowder,  ammuni- 
tion, arms  and  warlike  stores."  Who 
ever  questioned  the  right  of  the  Rus- 
sian emperor,  and  even  the  emperor  of 
Turkey,  to  employ  our  citizens  in  build- 
ing or  commanding  their  ships  of  war  .' 
The  principle  contended  for  would 
criminate  the  La  Fayettes  and  Steu- 
bensofourown  Revolution.  Some  na- 
tions, feeling  the  danger  of  becoming 
enfeebled  by  a  long  peace,  have  deemed 
it  highly  politic  to  encourage  the  enlist- 
ment of  their  citizens  in  distant  armies, 
with  a  view  to  their  education  for  mili- 
tary service  in  their  own.  Cromwell 
connived  at  and  even  openlv  encour- 
aged the  enlistment  of  Irish  Catholics 
into  the  armies  on  the  continent,  with 
a  view  to  rid  himself  of  their  rebellious 
opposition  at  home.  England  has  long 
had  statutes  declaring  that  foreigners 
enlisting  into  her  sea  or  land  arma- 
ments, and  serving  there  for  a  certain 
length  of  time,  shall  be  ipso  facto  natu- 
ralized. See  13  Geo.  II,  ch.  3;  and 
2  Geo.  Ill,  ch.  25;  I  Surge's  Com.  on 
Colonial  and  Foreign  Law  713  Burge 
mentions  a  similar  regulation  as  one 
existing  in  France.  Id.  702.  None 
of  our  own  numerous  acts  concerning 
the  army,  previous  to  that  of  1802.  con- 
tains an  intimation,  as  I  can  discover, 
that  the   recruiting   service   should  be 


restricted  to  the  enlistment  of  citizens; 
nor  is  it  believed  that,  previous  to  this 
time,  a  doubt  of  the  legal  right  to  enlist 
foreigners  was  entertained  by  any  one 
qualified  to  pronounce  upon  the  ques- 
tion. The  designation  in  the  act  of 
1802  was  adopted  by  reference  in  the 
act  of  April  12th, 1808,  §  5  (4  Bioren  163). 
The  statute  of  January  nth,  1812,  under 
which  the  army  was  levied  with  a  view  to 
the  war  soon  after  declared  against  Eng- 
land, gave  a  bounty  for  enlisting  any 
effective  able-bodied  man  of  a  certain 
age,  without  regard  to  his  citizenship. 
See§§ii  and  12,  4  Bioren  369.  Several 
other  statutes  for  enlarging  the  army, 
passed  during  the  war,  contain  a  like 
designation.  See  acts  of  January  20th, 
i8i3'  §  5;  of  January  29th,  1813,  ^  7;  of 
Dec.  14th,  1814,  §  i;  4  Bioren  488,  492, 
719.  At  the  close  of  war,  the  presi- 
dent was  authorized  to  reduce  the 
peace  establishment  to  ten  thousand 
men.  4  Bioren  825,  act  of  March  3, 
1815.  The  army  to  be  reduced  had 
been  enlisted  pursuant  to  different  stat- 
utes, several  of  which  had  most  clearly 
authorized  the  reception  of  foreigners. 
Under  such  statutes,  no  doubt,  the 
greater  number  of  our  troops  serving 
in  1815  had  been  levied.  Among  these 
there  must  have  been  some  aliens;  3'et 
the  statute  then  fixing  the  establish- 
ment contained  no  direction  that 
the  president  should  distinguish  be- 
tween them  and  others  in  the  person 
to  be  retained.  Nor  do  our  various 
statutes  concerning  re-enlistment,  con- 
tain any  such  distinction.  On  the 
whole,  looking  at  the  case  independ- 
entl3'  of  all  statute  restriction,  and  re- 
ferring the  question  to  international 
law,  the  validity  of  Wyngall's  contract 
is  clear  of  all  doubt."  See  also  United 
States  V.  Cottingham,  i  Rob.  (Va.) 
613;  Com.  V.  Baker,  5  Binn.  (Pa.) 
427.  See  al.so  Alien,  vol.  i,  p. 
463.  Comfare  Citizenship,  vol.  3, 
p.  242;  Expatriation,  vol.  7,  p. 
487. 
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charged  whenever  the  necessity  for  their  further  employment  is 
abated,  or  at  the  discretion  of  the  department  commander."^ 

{d)  Enlistment  of  Colored  Persons. — Prior  to  the  rebelhon,  col- 
ored persons  had  been  enlisted  into  the  army  of  the  United  States, 
but  without  any  express  authority  from  congress.  In  1862,  vari- 
ous acts  were  passed  authorizing  the  employment  of  such  persons 
in  the  military  service;  and  by  the  act  of  July  28th,  1866,  colored 
regiments  were  authorized  as  a  part  of  the  permanent  peace  estab- 
lishment. 

{/)  Enlistment  of  Minors. — The  power  to  enlist  minors  into  the 
military  service  is  included  within  the  powers  delegated  to  congress 
by  the  constitution.^ 

Congress  may,  in  its  discretion,  require  or  omit  to  require  the 
consent  of  the  minor's  parents  to  his  enlistment.^ 

If  a  minor  enlists  without  his  parent's  consent,  the  parent  may, 
by  a  writ  of  habeas  corpus,  secure  his  release  ;* 


1.  i  Winthrop's   Military    Law    764. 
See   generally   Indians,   vol.  10,  p. 

438- 

2.  United  States  v.  Bainbridge,  i 
Mason  (U.  S.)  71,  80.  And  see  United 
States  V.  Stewart,  Crabbe  (U.  S.)  265; 
I71  re  Rile}',  i  Ben.  (U.  S.)  40S;  Lana- 
hari  V.  Birge,  30  Conn.  438;  Com.  v. 
Barker,  5  Binn.  (Pa.)  423;  In  re 
Disinger,  12  Ohio  St.  256,  261;  United 
States  V.  Blakeney,  3  Gratt.  (Va.)  405, 
416;  Com.  V.  Morris,  I  Phila.  (Pa.) 
381;  4  Opins.  Atty.  Gen.  607;  6  Opins. 
Atty.  Gen.  474,  484. 

3.  United  States  x'.  Bainbridge,  i 
Mason  (U.  S.)  71,  81;  I71  re  Riley,  i 
Ben.  (U.  S.)  40S,  410;  In  re  Beswick, 
25  How.  Pr.  (N.  Y.)  149,  151.  And 
see  United  States  v.  Stewart,  Crabbe 
(U.  S.)  265;  In  re  McLave,  8  Blatchf. 
(U.  S.)  67,  72;  Lanahan  xt.  Birge,  30 
Conn.  438,  444;  Com.  v.  Downes,  24 
Pick.  (Mass.)  227;  In  re  Disinger,  12 
Ohio  St.  256;  In  re  Gregg,  15  Wis. 
479;   In  re  Higgins,  16  Wis.  351. 

"The  government  of  the  United 
States  has  the  right,  whenever  it  thinks 
the  exigencies  of  the  country  require 
it,  to  command  the  services  of  any  of 
its  citizens,  and  it  is  the  sole  judge  of 
that  necessity.  If  it  so  determine  it 
may  enforce  its  right  to  command  such 
service,  and  thus  override  the  usual  and 
legal  claims  of  parents  and  guardians." 
In  re  Beswick,  25  How.  Pr.  (N.  Y.) 
149,  151. 

The  third  article  of  war  provides 
that  ''every  officer  who  knowingly  en- 
lists or  musters  into  the  military  serv- 
ice any  minor  over  the  age  of  sixteen 
years   without   the  written   consent   of 


his  parents  or  guardians,  or  any  minor 
under  the  age  of  sixteen  3'ears  .  .  . 
shall,  upon  conviction,  be  dismissed 
from  the  service,  or  suffer  such  other 
punishments  as  a  court-martial  may 
direct." 

4.  See  also  Infants,  vol.  10.  p.  667. 
The  United  States  circuit  court  will 
release  an  infant  where  the  enlistment 
is  void.  Thus  an  infant,  aged  twenty 
years  and  eight  months,  enlisted  in  the 
army  without  the  consent  of  his  father, 
who  was  living  and  entitled  to  his  cus- 
tody and  control.  Two  '  months  after 
his  enlistment  he  deserted,  and  was  ar- 
rested after  he  became  twenty-one. 
Held,  that  he  was  entitled  to  a  writ  of 
habeas  corpus  and  to  his  discharge,  on 
the  ground  that  his  enlistment  was 
void,  and  that  therefore  he  was  not  a 
deserter.  Re  Chapman,  2  Law  Rep. 
Ann'd  352;  37  Fed.  Rep.  327.  But 
pending  the  final  disposition  of  the 
trial  by  court-martial  for  desertion,  the 
deserter  is  not  entitled  to  a  discharge  at 
his  father's  instance  on  habeas  corpus, 
on  the  ground  of  his  minority.  In  re 
Cosenow,  37  Fed.  Rep.  668;  Com.  v. 
Gamble,  11  S.  &  R.  (Pa.)  93;  Mc- 
Conologue's  Case,  107  Mass.  154,  170; 
In  re  Beswick,  25  How.  Pr.  (N.  Y.) 
149;  Ex  parte  Anderson,  16  Iowa  595, 
599. 

A  minor  enlisted  was  discharged  be- 
cause under  age,  re-enlisted,  deserted, 
and  was  arrested.  Held,  on  the  father's 
petition  for  habeas  corpus,  that  the 
minor  was  entitled  to  his  discharge, 
though  each  time  he  enlisted  he  stated 
himself  to  be  twenty-one.  He  Von 
Dieselskie,  5  Mack.  (D.  C.)  485;  In  re 
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but  the  minor  himself  cannot  avoid  his  contract  with  the  govern- 
ment.^ 

At  present  the  enhstment  of  a  minor  is  not  authorized  by  any 
act  of  congress.^ 

(/)  Evidence  of  Enlistment. — The  second  article  of  war  pro- 
vides that  every  enlisted  man  shall  take  an  oath  of  allegiance, 
service  and  obedience.  The  taking  of  the  oath  and  the  signing 
of  the  enlistment  paper  are,  however,  not  essential  forms  of  the 
enlistment.  If  a  person  has  accepted  pay  or  allowances,  or  has 
voluntarily  performed  military  service  for  some  considerable  period, 
he  will  be  held  to  have  entered  into  a  contract  of  enlistment  with 
the  government.^ 

2.  Drafts — («)  Liability  to. — When  the  inhabitants  of  a  country 
-who  are  liable  to  military  service  have  been  enrolled,  and  such  of 
them  as  are  to  render  the  service  have  been  ascertained  by  a  draft, 
and  the  persons  thus  drafted  have  been  lawfully  required  to  attend 
at  an  appointed  time  and  place  of  muster,  those  who  disobey  are 


Saker,  23  Fed.  Rep.  (U.  S.)  30;  Com. 
■:<.  Leake,  8  Phila.  (Pa.)  523. 

On  a  trial  of  the  right  of  one  enlisted 
as  a  soldier  in  the  United  States  army, 
to  be  discharged  on  habeas  corpus  on 
the  ground  that  he  was  a  minor  when 
enlisted,  the  descriptive  roll  made  out 
at  his  enlistment,  stating  his  age  to  be 
over  twentj-one,  is  important  evidence 
of  the  fact.  Where  such  roll  states 
the  recruit  to  have  been  over  twenty- 
■one,  and  he  has  since  received  pay, 
subsistence,  etc.,  as  a  properly  enlisted 
soldier,  without  objection,  the  presump- 
tion is  in  favor  of  the  regularity  of  tiie 
proceedings  of  the  enlisting  officer,  and 
that  such  recruit  was  of  lawful  age, 
until  he  clearly  establishes  the  contrary. 
Green  v.  Ewell,  i  New  M.  166. 

1  A  minor  more  than  sixteen  ^'ears 
of  a!;e,  enlisting  without  the  consent  of 
his  parents,  cannot  himself  avoid  the 
■contract.  Re  Hearn,  32  Fed.  Rep.  (U. 
S.)  141;  United  States  v.  Gibbon.  24 
Fed.  Rep.  135;  In  re  Gregg,  15  Wis.* 
481;  United  States  v.  Bainbridge,  i 
Mason  (U.  S.)  71,  84;  United  States  v. 
Blakeney,  3  Graft.  (Va.)  405,  409; 
United  "States  v.  Cottingham,  i  Rob. 
(Va.)  615.  And  see  Lanahan  i<.  Birge, 
.30  Conn.  438,  444;  Roberts'  Case,  2 
Hall  Am.  L.J.  195.  But  see  State  v. 
Dimick,  12  N.  H.  194;  In  Matter  of 
Bew,  25  Law.  Rep.  540;  4  Opins.  Atty. 
Gen.  350. 

2.  The  4ict  of  May  15th,  1S72  (in- 
corporated in  section  11 17,  Rev.  Stat.), 
has  restored  the  statutory  rule  which 
■existed  before  the  war,  by  which  all  en- 
Jistments  under  twenty-one  years  with- 


out consent  were  prohibited,  and  has 
thus  repealed  the  sections  of  1S62  and 
1864  authorizing  enlistments  without 
consent  at  18,  and  all  incidental  and 
dependent  provisions.  The  Revised 
Statutes  contain  no  provisions  what- 
ever as  to  the  legal  effect  of  the  oath 
of  enlistment  as  evidence  of  age,  and 
none  in  regard  to  the  granting  of  dis- 
charge by  the  secretary  of  war  other 
than  that  embraced  in  the  article  of" 
war  under  consideration.  It  results 
that  article  4  is  now  the  onlv  enact- 
ment on  this  subject,  and  further  that 
the  secretary,  in  exercising  his  discre- 
tion in  discharging  unemancipated 
minors  under  the  article,  is  not  re- 
stricted by  any  provision  of  la%v  in  his 
enquiry  as  to  the  true  age  of  the  party. 
I  Winthrop's  Military  Law  778;  Mat- 
ter of  Tarble,  2^  Wis.  390;  In  re  Neill, 
8  Blatchf.  (U.  S.)  156. 

3.  Lebanon  v.  Heath,  47  N.  H.  353; 
Ex  farte  Anderson,  16  Iowa  595,  599. 

The  Rev.  Stat.,  §  11 16,  requires  that 
men  must  be  between  the  ages  of  six- 
teen and  thirty-five  in  order  to  be 
proper  subjects  for  military  service.  A 
petitioner  to  the  United  States  district 
court  for  habeas  corpus  was  over  forty 
when  he  enlisted.  He  did  no  service 
as  a  soldier,  but  left  the  recruiting 
office  immediately  after  enlistment, 
and  was  never  in  the  actual  control  of  the 
military'  authorities  until  arrested  on  a 
charge  of  desertion.  Held^  that  the 
jurisdiction  of  the  military  tribunal 
A\hich  sentenced  him  for  desertion  de- 
pended upon  the  validity'  of  the  enlist- 
ment,   and    that    this    being   void,  that 
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amenable  to  military  discipline  and  military  organization,  unless 
the  legislature  has  determined  otherwise.-^ 


tribunal  had  no  jurisdiction,  and  its 
sentence  did  not  preclude  the  district 
court  from  ordering  a  discharge.  Re 
Grimley,  38  Fed.  Rep.  (U.  S.)  84. 

1.  Constitutionality  of  the  Draft  Laws 
of  1863. — In  Kneedler  v.  Lane,  45  Pa. 
St.  238,  the  constitutionality  of  the 
United  States  Conscription  law  of 
March  3rd,  1863,  was  considered  and  dis- 
cussed by  the  judges  of  the  Supreme 
Cowxtoi  Pennsylvania,  and  decided,  by 
a  majority  of  the  court,  to  be  within  the 
constitutional  powers  vested  in  con- 
gress. Judge  Strong,  in  his  opinion, 
said:  "It  is  manifest  that  when  the  mem- 
bers of  the  convention  proposed  to  con- 
fer upon  congress  the  power  to  raise 
armies  in  unqualified  terms,  and  when 
the  people  of  the  United  States  adopted 
the  constitution,  they  had  in  full  view 
9ompulsorv  draft  from  the  population 
of  the  country,  as  a  known  and  author- 
ized mode  of  raising  thein.  The 
memory  of  the  Revolution  was  then  re- 
cent. It  was  universally  known  that  it 
had  been  found  impossible  to  raise  suf- 
ficient armies  by  voluntary  enlistment, 
and  that  compulsory  draft  had  been  re- 
sorted to.  If,  then,  in  construing  the 
constitution  we  are  to  seek  for  and  be 
guided  by  the  intention  of  its  authors, 
there  is  no  rooin  for  doubt.  Had  any 
limitation  upon  the  mode  of  raising 
armies  been  intended,  it  must  have  been 
expressed.  It  could  not  have  been  left 
to  be  gathered  from  doubtful  conjecture. 
It  is  incredible  that  when  the  power 
was  given  in  words  of  the  largest  sig- 
nification, it  was  meant  to  restrict  its  ex- 
ercise to  a  solitary  mode,  that  of  volun- 
tary enlistment,  when  it  was  known  that 
enlistments  had  been  tried  and  found 
ineifective,  and  that  coercion  had  been 
found  necessary.  The  members  of  the 
convention  were  citizens  of  the  several 
States,  each  a  sovereign,  and  each  hav- 
ing power  to  raise  a  military  force  by 
draft — a  power  which  more  than  one  of 
them  had  exercised.  B3'  the  constitu- 
tion, the  authority  to  raise  such  a  force 
was  to  be  taken  from  the  States  par- 
tially, and  delegated  to  the  new  govern- 
ment about  to  be  formed.  'No  State 
was  to  be  allowed  to  keep  troops  in 
time  of  peace.  The  whole  power  of 
raising  and  supporting  armies,  except 
in  time  of  war,  was  to  be  conferred  upon 
congress.  Necessarily,  with  it  was 
given  the  means  of  carrying  it  into   full 


effect.  I  agree  that  congress  is  not 
at  liberty  to  employ  means  for  the  exe- 
cution of  any  power  delegated  to  it 
that  are  prohibited  by  the  spirit  of  the 
constitution,  or  that  are  inconsistent 
with  the  reserved  rights  of  the  States, 
or  the  inalienable  rights  of  a  citizen. 
The  means  used  must  be  lawful  means. 
But  I  have  not  been  shown,  and  I  am 
unable  to  perceive,  that  compelling^ 
militar3'  service  in  the  armies  of  the 
United  States,  not  by  arbitrary  con- 
scription, but,  as  this  act  of  congress 
directs,  by  enrollment  of  all  the  able 
bodied  citizens  of  the  United  States, 
and  persons  of  foreign  birth,  who  have 
declared  their  intention  to  become  citi- 
zens, between  the  ages  of  twenty  and 
forty-five  (with  some  few  exceptions), 
and  by  draft  by  lot  from  those  enrolled, 
infringes  upon  any  reserved  right  of 
the  States,  or  interferes  with  any  con- 
stitutional right  of  a  private  citizen. 
If  personal  service  may  be  compelled 
if  it  is  a  common  dutj-,  this  is  certainly 
the  fairest  and  the  most  equal  mode  of 
distributing  the  public  burden.  It  was 
urged,  in  the  argument,  that  coercion  of 
personal  service  in  the  armies  is  an  in- 
vasion of  the  right  of  civil  liberty.  The 
argument  was  urged  in  strange  forget- 
fulness  of  what  civil  liberty  is.  In 
every  free  government  the  citizen  or 
subject  surrenders  a  portion  of  his  abso- 
lute rights  in  order  that  the  remainder 
ma3'  be  protected  and  preserved.  There 
can  be  no  government  at  all,  where  the 
subject  retains  unrestrained  libert}'  to 
act  as  he  pleases,  and  he  is  under  no 
obligation  to  the  State,  That  is  un- 
doubtedly the  best  government  which 
imposes  the  fewest  restraints,  while  it 
secLu-es  ample  protection  to  all  under 
it.  But  no  government  has  ever  ex- 
isted, none  can  exist,  without  a  right  to 
the  personal  military  service  of  all  its 
able-bodied  men.  The  right  to  civil 
libertj'  in  this  country  never  included  a 
right  to  exemption  from  such  service. 
Before  the  federal  constitution  was 
formed,  the  citizens  of  the  different 
States  owed  it  to  the  governments  un- 
der which  they  lived,  and  it  was  ex- 
acted. The  militia  systems  of  the  States 
then  asserted  it,  and  they  have  con- 
tinued to  assert  it  ever  since.  They  as- . 
sert  it  now  No  one  doubts  the  power  of  a 
State  to  compel  its  militia  into  a  per- 
sonal service,  and  no  one  has  ever  con- 
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Drafts. 


On  March  3rd,  1S63,  an  act  was  passed  which  provided  that  all 
able-bodied  citizens  of  the  United  States,  and  all  aliens  who  had 
declared  their  intention  to  become  citizens,  between  the  ages  of 
twenty  and  forty-five  years,  were  constituted  "national  forces," 
and  required  to  be  enrolled,  subject  to  draft  by  the  United  States 
authorities.  Under  this  act  a  large  number  of  men  were  drafted 
into  the  military  service  of  the  United  States.^ 

(b)  Substitutes. — A  drafted  man  cannot  pay  a  fine  in  lieu  of  serv- 
ice,^ but  he  may  employ  a  substitute.^ 


tended  that  such  compulsion  invades 
an}'  right  of  civil  liberty.  On  the  con- 
trary, it  is  conceded  that  the  right  to 
civil  liberty  is  subject  to  such  power  in 
the  State  governments,  and  the  history 
of  the  period  immediately  antecedent 
to  the  adoption  of  the  federal  constitu- 
tion shows  that  it  was  then  admitted. 
Is  civil  liberty  now  a  different  thing 
from  what  it  was  when  the  constitution 
was  formed?  It  is  better  protected  by 
the  provisions  of  the  constitution;  but 
are  the  obligations  of  a  citizen  to  the 
_government  any  less  now  than  they 
were  then.'  This  cannot  be  maintained. 
If,  then,  coercion  into  military  service 
was  no  invasion  of  the  rights  of  civil 
liberty  enjoyed  by  the  people  of  the 
States  before  the  federal  constitution 
had  any  existence,  it  cannot  be  now." 

Conscription. — -'Where  the  govern- 
ment whose  authority  they  have  set  at 
naught  may,  by  military  force,  compel 
their  subjection  to  such  discipline  and 
organization,  the  system  is  a  conscrip- 
tion. But  where,  though  their  offence 
i.s  cognizable  by  a  military  tribunal, 
their  disobedience  is  punishable  only 
"by  a  certain  pecuniary  or  other  penalty, 
■and  they  cannot  be  further  subjected  to 
military  discipline  or  detention,  the  sys- 
tem is  not  a  conscription,  as  the  word 
is  now  understood.  Judge  Wash- 
ington said  that,  under  a  system  of  the 
latter  kind,  a  fine  to  be  paid  by  the  de- 
linquent is  deemed  an  equivalent  for 
his  service  and  an  atonement  for  his 
disobedience.  5  Whe'aton  20,  21.  Un- 
der a  system  of  the  former  kind,  the 
■conscript  who  fails  to  attend  the  mus- 
ter is  not  a  deserter,  unless  this  word 
has  been  made  specially  applicable  to 
his  case  by  legislation.  But  his 
disobedience  is  a  military'  offence.  It 
is  not  the  less  of  this  character  be- 
cause it  may  not  be  within  the  ordi- 
nary meaning  of  desertion,  or  mav  be 
■of  a  less  aggravated  grade.  He  is  liable 
not  only  to  military  arrest  and  military 
■compulsion  or  punishment,  but  also  to 


ulterior  military  detention."  Mc- 
Call's  Case,  5  Phila,  fPa.)  268.  See 
also  Speer  v.  School  Directors,  50  Pa. 
St.  150. 

When  a  Drafted  Man  Becomes  Subject 
to  Military  Authority. — Congress  may 
provide  that  a  drafted  man  shall  be  un- 
der military  law  and  liable  to  punish- 
ment as  a  deserter  as  soon  as  the  bal- 
lot is  drawn  which  renders  hira  a  con- 
script and  makes  it  his  duty  to  be  pres- 
ent at  the  rendezvous  at  the  time  pre- 
scribed b)'  the  law.  Houston  v.  Moore, 
5  Wheat.  (U.  S.)  i;  Kneedler  v.  Lane, 
45  Pa.  238,  281;  In  re  Spangler,  11 
Mich.  2gS;  Antrim'sCase,  5  Phila.  (Pa.) 
278. 

Under  sections  12,  13  and  14  of  the 
act  of  congress, of  March  13th,  1863,81 
man  drafted  under  that  act  is  in  the 
custody  and  control  of  the  provost 
marshal  froin  the  time  he  reports  to 
him  at  the  designated  rendezvous  until 
the  completion  of  the  medical  examin- 
ation. In  re  Irons,  5  Blatchf.  (U.  S.) 
i66^ 

1.  The  act  of  March  3rd,  1863,  has 
been  carefully  considered  in  McCall's 
Case,  5  Phila.  (Pa.)  268;  and  in  the  lead- 
ing case  of  Kneedler  v.  Lane,  45  Pa.  St. 
238. 

2.  Com.  V.  Andress,  2  Pitts.  (Pa.) 
402;  Ex  parte  Stringer,  38  Ala.  457. 
The  act  of  congress  of  March  3rd, 
1863,  provided  that  persons  drafted 
might  pay,  in  lieu  of  service,  a  speci- 
fied sum  of  money. 

3.  Debolt  V.  Dunkard  School  Dis- 
trict, 58  Pa.  St.  21/1 ;  Harter  v.  Bomber- 
ger,  47  Pa.  St.  492;  Strickler  v.  Landis, 
47  Pa.  St.  518;  Gougler  v.  Price,  49  Pa. 
St.  86;  Mannt'.  Parke,  16  Gratt.  (Va.) 
443;  Folej'  V.  Tovey,  54  Pa.  St.  190; 
Ta3'lor  v.  Mechanics'  Savings  Bank,  97 
Mass.  345. 

Substitutes. — If  a  person  entices  away 
a  minor,  and  places  him  in  the  army  as 
substitute,  he  is  liable  to  the  father  of 
the  minor  for  the  value  of  the  son's  serv- 
ices  during   the    whole   period    of   his 
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(c)  Insurance  Against  Drafts. — A  contract  of  insurance  against 
a  draft  is  void  on  grounds  of  public  policy.* 

IV.  Discharge  of  Enlisted  Mew — 1.  Provisions  of  the  Fourth  Ar- 
ticle of  War. — The  fourth  article  of  war  provides  that  no  enlisted 
man  shall  be  discharged  from  the  service  without  a  discharge  in 
writing,  signed  by  a  field  officer  of  the  regiment  to  which  he  be- 
longs, or  by  the  commanding  officer  when  no  field  officer  is  pres- 
ent. The  article  further  forbids  any  discharge  to  be  given  to  any 
enlisted  man  before  his  term  of  service  has  expired,  except  by 
order  of  the  president,  the  secretary  of  war,  the  commanding  ofifi- 
cers  of  a  department,  or  by  sentence  of  a  general  court-martial. 

2.  Honorable  and  Dishonorable  Discharge. — The  article  provides  for 
three  kinds  of  discharges:  (i)  Discharge  at  the  expiration  of  the 
term  of  service ;  (2)  discharge  by  order  before  expiration  of  term 
of  service ;  and  (3)  discharge  by  sentence  of  a  general  court-mar- 
tial. The  first  is,  of  course,  an  honorable  discharge.  The  second 
is  legally  an  honorable  discharge,  whatever  may  have  been  the 
circumstances  under  which  it  was  given.*  The  third  is  a  dishon- 
orable discharge.^ 


absence  as  a  soldier.  Bundj  v.  Dod- 
son,  28  Ind.  295. 

A  substitute  rejected  for  physical 
unfitness,  by  a  supervisory  examining 
board,  before  his  final  muster  into  the 
United  States  services,  cannot  claim 
of  his  principal  the  substitute  monev, 
though  he  has  been  accepted  and  mus- 
tered in  by  local  enrolling  board,  and  a 
certificate  of  exemption  has  been  is- 
sued.    Rutledge  v.  Squires,  23  Iowa  53. 

A  drafted  man  "who  procures  a  sub- 
stitute, duly  mustered  into  the  service, 
is  liable  for  the  sum  he  agreed  to  pay. 
See  generally,  as  to  substitutes,  Rut- 
ledge  V.  Squires,  23  Iowa  53;  Harter  v. 
Bomberger,  47  Pa.  St.  492;  Strickler  v. 
Landis,  47  Pa.  St.  i;ig;  Gougler  v. 
Price,  49  Pa.  St.  86;  Ex  parte  Hill,  38 
Ala.  429;  Gates  v.  Thatcher,  11  Minn. 
204. 

1.  O'Hara  v.  Carpenter,  23  Mich.  410. 

2,  Certificate  of  Discharge  as  Evi- 
dence.— A  certificate  of  discharge  from 
the  militarj'  service  of  the  United 
States  is  admissible  in  evidence  to  show 
that  a  soldier  was  honorably  discharged; 
and  endorsements  on  the  certificate, 
stating  that  the  soldier  had  deserted, 
which  endorsements  were  made  with- 
out the  consent  of  the  soldier  and  after 
the  certificate  was  delivered  to  him,  will 
not  affect  its  admissibility.  Hanson  v. 
South  Scituate,  115  Mass.  336. 

In  Fitchburg  v.  Luenburg,  102  Mass. 
35S,  it  was  held  that  a  certificate  in  due 
form  from  the  proper  military  officer  of 


an  honorable  discharge  from  the  mili- 
tary service  of  the  United  States  was 
conclusive  evidence  of  the  cause  and 
manner  of  leaving  the  service  by  a  sol- 
dier, and  that  evidence  which  in  th.it 
case  had  been  ofli'ered  of  the  soldier's 
previous  absence  from  duty  and  of  his 
arrest  for  desertion,  unaccompanied  by 
any  evidence  that  he  had  been  con^■icted 
or  sentenced  therefor,  was  incompetent 
and  rightly  rejected. 

Bounty. — In  United  States  v.  Kelly, 
15  Wall.  (U.  S.)  34,  a  soldier  who  had 
deserted,  but  was  restored  to  duty  by 
order  of  his  department  commander, 
without  trial,  on  condition  that  he  made 
good  the  time  (about  two  months),  and 
who  complied  with  the  conditions  and 
was  honorably  discharged  at  the  expi- 
ration of  his  term  of  service,  was  held 
entitled  to  bounty  money,  notwithstand- 
ing his  desertion. 

3.  Dishonorable  Discharge. — "  This 
puni.shment  is  usually  and  properly  ad- 
judged by  courts-martial  in  connection 
with  terms  of  imprisonment  in  a  mili- 
tarj'  prison  or  penitentiary,  it  being  in 
general  regarded  as  for  tlie  interest  of 
the  service  that  a  military  convict,  be- 
fore being  subjected  to  a  protracted 
confinement.  Should  be  formally  sepa- 
rated from  the  army.  The  view  has 
also  been  repeatedly  declared,  in  gen- 
eral orders,  that  the  dishonorable  dis- 
charge alone  is  not  an  adequate  or  proper 
penalty  for  desertion  or  other  grave 
military  offence,  since  merely  to  require 
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3.  Distinction  Between  Discharge  and  Dismissal. — The  term  "dis- 
charge" is  appHed  to  enlisted  men;  the  term  "dismissal"  to 
officers. 

4.  Authority  of  the  Courts  to  Discharge  on  Habeas  Corpus. — The 

courts  of  the  United  States  have  authority  to  discharge,  on  a  writ 
of  habeas  corpus,  persons  who  have  been  illegally  enlisted  into  the 
military  service.  The  State  CQurts,  however,  have  no  jurisdiction 
in  cases  of  this  kind.^ 


soldiers,  upon  conviction  of  such  of- 
fences, to  leave  the  armj',  is  in  effect  to 
offer  a  premium  for  their  commission. 
On  the  other  hand,  it  has  been  viewed 
as  an  inappropriate  and  too  severe  pun- 
ishments for  a  single  act,  especially 
where  a  first  offence  of  breach  of  disci- 
pline. The  result  is  that  a  dishonorable 
discharge,  except  in  combination  with 
confinement,  has  become  a  compara- 
tively rare  form  of  sentence  in  our  serv- 
ice; and  where  resorted  to  it  is  usu- 
ally also  accompanied  with  forfeiture 
of  pay  ...  A.  mode  of  dishon- 
orable discharge,  sanctioned  by  usuage 
for  time  of  war,  is  drumming  (or  bu- 
gling) out  of  the  service  with  the 
"Rogue's  March,"  in  the  presence  of 
the  command.  This  ignominious  form 
is  sometimes  conjoined  with  circum- 
stances of  special  ignominy.  Thus 
soldiers  have  been  sentenced  to  be 
drummed  out  after  having  their  cloth- 
ing stripped  of  all  military  insignia,  or 
after  having  been  tarred  and  feathered, 
or  with  their  heads  shaved  or  half 
shaved,  or  with  straw  halters  around 
their  necks,  or  bearing  playcards  in- 
scribed with  the  names  of  their  of- 
fences." I  Winthrop's  Military  Law 
612. 

1.  Jurisdiction  of  State  Courts  to  Dis- 
charge on  Habeas  Corpus, — Until  the 
year  1871,  it  seems  to  have  been  gener- 
ally held  that  the  State  courts  had 
jurisdiction  on  writs  of  habeas  corpus 
to  release  soldiers  illegally  enlisted. 
Husted's  Case,  i  Johns.  Cas.  (N.  Y.) 
136;  Ferguson's  Case,  9  Johns.  (N.  Y.) 
239;  Carlton's  Case,  7  Cow.  (N.  Y.) 
471;  United  States  v.  Wvngall,  5  Hill 
(N.  Y.)  16;  Barlow's  CaJe,  8  Western 
Journal,  1567;  Lockington's  Case, 
Brightly  (Pa.)  269;  Com.  t.  Callan,  6 
Binn.  (Pa.)  255;  Com.  v.  Camac,  1  S. 
&  R.  (Pa.)  87;  Com.  V.  Fox,  7  Pa.  St. 
336;  Com.  V.  Wright,  3  Grant  (Pa.) 
437;  Com.  ?'.  Harrison,  11  Mass.  63; 
Com.  V.  Cushing,  11  Mass.  67;  Com. 
V.  Downes,  24  Pick.  (Mass)  227;  Kim- 
ball's Case,   9   Law    Rep.    500;    Sim's 


Case,  7  Cush.  (Mass.)  285,  309;  San- 
born V.  Carleton,  15  Graj'  (Mass.)  399; 
Ex  f  arte  Mason,  i  Murphy  (N.  Car.) 
336;  State  V.  Dimick,  12  N.  H.  194;  Lan- 
ahan  v.  Birge,  30  Conn.  438;  In  re 
Disinger,  12  Ohio  State  256;  Higgins' 
Case,  16  Wis.  351;  McConologue's 
Case,  107  Mass.  154. 

In  1871,  the  question  of  the  jurisdic- 
tion of  the  State  courts  in  such  cases 
came  before  the  Supreme  Court  of  the 
United  States  in  Tarble's  Case,  13 
Wall.  (U.  S.)  397,  which  is  now  the 
leading  case  on  the  subject.  It  was 
then  decided  that  the  State  courts  had 
no  jurisdiction  to  discharge  soldiers  on 
habeas  corpus.  Justice  Field  said, 
in  delivering  the  opinion  of  the  court: 
"Now,  among  the  powers  assigned  to 
the  national  government  is  the  power 
'to  raise  and  support  arinies,'  and  the 
power  'to  provide  for  the  government 
and  regulation  of  the  land  and  naval 
forces.'  " 

The  execution  of  these  powers  falls 
within  the  line  of  its  duties,  and  its 
control  over  the  subject  is  plenary  and 
exclusive.  It  can  determine,  without 
any  question  from  any  State  authority, 
how  the  armies  shall  be  raised,  whether 
by  voluntary  enlistment  or  forced  draft,, 
the  age  at  which  the  soldier  shall  be  re- 
ceived and  the  period  for  which  he  shall 
be  taken,  the  compensation  he  shall  be 
allowed,  and  the  service  to  which  he 
shall  be  assigned.  And  it  can  provide 
the  rules  for  the  government  and  the 
regulation  of  the  forces  after  thej'  are 
raised,  define  what  shall  constitute  mil- 
itary o.ffences,  and  prescribe  their  pun- 
ishment. No  interference  with  the 
execution  of  this  power  of  the  national 
government  over  organization,  and 
government  of  its  armies  by  any  State 
oflficials,  could  be  permitted  without 
greatly  impairing  the  efficiency,  if  it  did 
not  utterly  destroy,  this  branch  of  the 
public  service.  Probably  in  every 
county  and  city  in  the  several  States 
there  are  one  or  more  officers  author- 
ized   by    law   to   issue   writs  of  habeas 
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By  Order  of  President. 


V.  Dismissal  of  Officers. — The  ninety-ninth  article  of  war  pro- 
vides  that  no  officer  shall  be  discharged  or  dismissed  from  the 
service  except  by  order  of  the  president,  or  by  the  sentence  of  a 
general  court-martial ;  and  in  the  time  of  peace  no  officer  shall  be 
dismissed  except  in  pursuance  of  the  sentence  of  a  court-martial, 
or  in  mitigation  thereof. 

1.  By  Order  of  the  President. — From  the  organization  of  the  gov- 
ernment under  the  present  constitution  to  the  commencement  of 
the  rebellion,  the  power  of  the  president,  in  the  absence  of  legis- 
lation, to  dismiss  an  officer  of  the  army  was  not  questioned.  In 
1866,  congress,  which  was  then  antagonistic  to  President  Johnson, 
passed   an  act  forbidding  any  officer  to  be  dismissed   in  time  of 


corfus  on  behalf  of  persons  alleged  to 
be  illegally  restrained  of  their  liberty; 
and  if  soldiers  could  be  taken  from  the 
arm)'  of  the  United  States,  and  the 
validity  of  their  enlistment  enquired 
into  by  any  one  of  these  officers,  such 
proceeding  could  be  taken  by  all  of 
them,  and  no  movement  could  be  made 
by  the  national  troops  without  their 
Commanders  being  subjected  to  con- 
stant annoyance  and  embarrassment 
from  this  source.  The  experience  of 
the  late  rebellion  has  shown  us  that,  in 
times  of  great  popular  excitement,  there 
may  be  foifnd  in  every  State  large 
numbers  read)'  and  anxious  to  embar- 
rass the  operations  of  the  government, 
and  easily  persuaded  to  believe  every 
step  taken  for  the  enforcement  of  its 
authority  illegal  and  void.  Power  to 
issue  writs  of  habeas  corpus  for  the 
discharge  of  soldiers  in  the  military  serv- 
ice, in  the  hands  of  parties  thus  dis- 
posed, might  be  used,  and  often  would 
be  used,  to  the  great  detriment  of  the 
public  service.  In  man)'  exigencies  the 
measures  of  the  national  government 
might  in  this  way  be  entirely  bereft  of 
their  efficacy  and  value.  An  appeal  in 
«uch  cases  to  this  court,  to  correct  the 
erroneous  action  of  these  officers,  would 
afford  no  adequate  remedy.  Proceed- 
ings on  habeas  corfus  are  summary, 
■  and  the  delay  incident  to  bringing  the 
decision  of  a  state  officer  through 
the  highest  tribunal  of  the  State,  to 
this  court  for  review,  would  necessarily 
occupy  years,  and  in  the  meantime, 
where  the  soldier  was  discharged,  the 
mischief  would  be  accomplished.  It  is 
manifest  that  the  powers  of  the  national 
government  could  not  be  exercised 
with  energy  and  efficiency  at  all  times, 
if  its  acts  could  be  interfered  with  and 
controlled  for  any  period  by  officers  or 
tribunals  of  another  sovereignty.     It  is 


true  similar  embarrassment  might  some- 
times be  occasioned,  though  in  a  less 
degree,  by  exercise  of  the  authority  to 
issue  the  right  possessed  by  judicial 
officers  of  the  United  States,  but  the 
ability  to  provide  a  speedy  remedy  for 
any  inconvenience  following  from  this 
source  would  always  exist  with  the 
national  legislature.  State  judges  and 
State  courts  authorized  b_y  laws  of  their 
States  to  issue  writs  of  habeas  corpus^ 
have  undoubtedly  a  right  to  issue  the 
writ  in  any  case  where  a  party  alleged 
to  be  illegally  confined  within  their 
limits,  unless  it  appear  upon  his  appli- 
cation that  he  is  confined  under  the 
authority,  or  plaim  and  color  of  the 
authority,  of  the  United  States,  by  an 
officer  of  the  government.  If  such  fact 
appear  upon  the  application  the  writ 
should  be  refused.  If  it  do  not  appear, 
the  judge  or  court  issuing  the  writ  has  a 
right  to  enquire  into  the  cause  of  the  im- 
prisonment, and  ascertain  by  what  au- 
thority the  person  is,  held  within  the 
limits  of  the  State;  and  it  is  the  duty  of 
the  marshal,  or  other  officers  having 
custody  of  the  prisoner,  to  give,  by  a 
proper  return,  information  in  this  re- 
spect. His  return  should  be  sufficient, 
in  its  detail  of  facts,  lo  show  dis- 
tinctly that  the  imprisonment  is  under 
the  authority  or  claim  and  color  of  the 
authorit)'  of  the  United  States,  and  to 
exclude  the  suspicion  of  imposition  or 
oppression  on  fiis  part.  And  the  pro- 
cess or  orders  under  which  the  prisoner 
is  held  should  be  produced  with  the 
return  and  submitted  to  inspection,  in 
order  that  the  court  or  judge  issuing  the 
writ  may  see  that  the  prisoner  is  held 
by  the  officer,  in  good  faith,  under  the 
authority,  or  claim  and  color  of  the 
authority  of  the  United  States.and  not 
under  the  mere  pretence  of  having  such 
authority." 
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peace,  except  in  pursuance  of  the  sentence  of  a  court-martial. 
This  act  is  the  foundation  of  the  ninety-ninth  article  of  war.  Its 
■constitutionality  has  been  questioned.' 


1.  Winthrop  (i  Military  Law  1066), 
after  an  elaborate  review  of  the  author- 
ities, concludes  as  follows:  "It  will  ap- 
pear from  this  review  that  the  construc- 
tion of  the  constitution  in  favor  of  the 
executive  power  of  removal,  however 
■  doubtfully  arrived  at  the  beginning, 
had,  prior  to  the  legislation  of  1866 
(incorporated  in  art.  99),  become  firmly 
established  by  the  acceptation  and 
judgment  of  the  legal  authorities  and 
the  continued  and  unquestioned  prac- 
tice of  the  executive  department.  It 
would  certainly  be  the  reasonable  con- 
clusion that  an  executive  power  thus 
confirmed  could  not  be  divested  or  re- 
stricted by  congress  without  a  tran- 
scending of  its  constitutional  authority, 
and  that  the  review  of  Mr.  Gushing,  in 
his  argument  as  attornev  general,  in  U. 
S.  11.  Guthrie,  17  How.  (U.  S.)  288,  that 
'nothing  but  an  amendment  of  the  con- 
stitution could  take  from  the  president 
this  power,'  was  founded  in  good 
reason.  The  political  history  of  the 
enactment  of  1866,  the  fact  that  it  was 
intended  as  check  upon  President 
Johnson  bj'  a  congress  towards  which 
he  occupied  an  antagonistic  position, 
is  still  remembered.  In  the  light  of  this 
history,  while  the  existing  law  is  of 
■course  binding  till  repealed  or  author- 
itatively determined  to  be  unconstitu- 
tional, it  is  rather  to  be  respected  as  an 
expression  of  the  sentiment  of  congress 
that  dismissals,  without  trial,  of  army 
and  navy  officers  are  in  general  inex- 
pedient in  time  of  peace  than  as  exer- 
■cise  of  the  legislative  power  'to  make 
rules  for  the  government  and  regulation 
of  the  land  forces.'  And,  in  this  con- 
nection, it  may  be  noted  that  now,  as 
at  the  date  of  the  opinion  of  Attorney 
•General  Clifford,  above  cited,  it  is  still 
■declared  in  the  commissions  of  military 
■officers,  as  issued  from  the  war  depart- 
ment, that  the  same  are  'to  continue  in 
force  during  the  pleasure  of  the  Presi- 
dent of  the  United  States.'  " 

In  Blake  v.  United  States,  103  U.  S. 
227,  it  was  decided  that  the  president 
has  the  power  to  supersede  or  remove 
an  officer  of  the  army  by  the  appoint- 
ment, by  and  with  the  advice  of  the 
consent  of  the  senate,  of  his  successor. 
In  this  case  Justice  Harlan  said: 
"Our  conclusion  is  that  there  was  no 
purpose,  by  the  fifth  section  of  the  act 


of  July  13,  1866,  to  withdraw  from  the 
president  the  power,  with  the  advice 
and  consent  of  the  senate,  to  supersede 
an  officer  in  the  military  or  naval  serv- 
ice by  the  appointment  of  some  one  in 
his  place.  If  the  power  of  the  presi- 
dent and  senate,  in  this  regard,  could 
be  constitutionally  subjected  to  restric- 
tions by  statute  (as  to  which  we  express 
no  opinion),  it  is  sufficient  for  the  pres- 
ent case  to  say  that  congress  did  not 
intend  by  that  section  to  impose  them. 
It  is,  in  substance  and  effect,  nothing 
more  than  a  declaration  that  the  power 
theretofore  exercised  by  the  president, 
without  the  concurrence  of  the  senate, 
of  summarily  dismissing  or  discharging 
officers  of  the  army  or  the  navy,  when- 
ever in  his  judgment  the  interest  of  the 
service  required  it  to  be  done,  shall  not 
exist  or  be  exercised  in  time  of  peace, 
except  in  pursuance  of  the  sentence  ot 
a  court-martial,  or  in  commutation 
thereof.  There  was,  as  we  think,  no 
intention  to  deny  or  restrict  the  power 
of  the  president,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  to  dis- 
place them  by  the  appointment  of 
others  in  their  places.'' 

Section  1229  of  the  Revised  Statutes 
authorizes  the  president  to  drop  from  the 
rolls  of  the  army  for  desertion  any 
officer  who  is  absent  from  duty  three 
months  without  leave;  and  no  officer  so 
dropped  shall  be  eligible  for  reappoint- 
ment. 

In  England,  every  officer  in  the  army 
holds  his  office  subject  to  the  will  of 
the  crown,  and  is  liable  to  be  dismissed 
at  anv  moment  without  cause  assigned; 
and  there  is  no  such  thing  as  a  military 
appointment  permanent  in  the  sense 
of  being  tenable  for  life,  or  until  the 
holder  is  disqualified  by  misconduct 
or  incapacity  from  fulfilling  duties 
attached  to  it.  In  re  Tufnell,  L.  R.,  3 
Ch,  Div.  164. 

The  East  India  Company,  before  21 
and  22  Vict.  ch.  106,  when  the  govern- 
ment of  India  was  transferred  to  the 
crown,  had  the  absolute  power  to  dis- 
miss or  compel  the  retirement  of  an 
officer  in  the  India  army  at  the  will 
and  pleasure  of  the  company;  and  such 
power,  being  in  the  nature  of  a  crown 
prerogative,  could  not  be  waived  by  con- 
tract between  the  company  and  its 
officers.     Grant  v.    Secretary  of  State 
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An  order  of  dismissal  takes  effect  from  the  time  when  notice  of 
it  is  given.  Notice  may  be  given  by  means  of  a  general  order, 
the  promulgation  of  which  the  officer  will  be  presumed  to  know; 
or  notice  may  be  given  to  the  officer  directly.^ 

An  executive  order  of  dismissal  deprives  the  officer  simply  of 
his  office,  and  does  not  of  itself  work  any  disability  or  deprive 
him  of  any  other  right.  Thus  a  dismissal  with  forfeiture  of  pay 
already  due  is  invalid.^ 

An  officer  of  the  army  once  lawfully  dismissed  from  the  service 
cannot  regain  his  position  and  become  entitled  to  its  emoluments 
by  means  of  a  subsequent  order  revoking  the  order  of  dismissal 
and  restoring  him  to  his  former  position. ^ 


for   India,   46  L.  J.,  C.  P.  Div.  6S1;    L. 
R.,  2  C.  P.  Div.  445. 

1.  I  Wintlirop's  Military   Law    1058. 

2.  4  Opins.  Atty.  Gen.  447. 

3.  In  IVIimmack  v.  United  States,  97 
U.  S.  426,  charges  of  drunlcenness  on 
duty  having  been  preferred  against  A, 
a  captain  in  the  army,  he  proposed  that 
if  they  should  not  be  acted  upon  he 
would  place  his  resignation  in  the  hands 
of  his  commanding  officer,  to  be  held 
and  not  forwarded  to  the  war  depart- 
ment, if  he  should  entirely  abstain  from 
the  use  of  intoxicating  liquors.  Accord- 
ingly, on  May  loth,  1868,  he  enclosed  in 
a  letter  to  that  officer  his  resignation, 
stating  that  it  was  without  date,  and 
authorizing  him,  subject  to  the  condi- 
tion above  stated,  to  place  it  in  the 
hands  of  the  department  commander, 
to  be  forwarded  to  the  war  department 
if  he  (A)  should  become  intoxicated 
again.  On  A's  again  becoming  intox- 
icated onduty  prior  to  October  3rd,  tS6S, 
the  department  commander,  on  being 
notified  of  the  fact,  inserted  the  date  of 
the  5th  of  that  month  in  the  resignation, 
and  duly  forwarded  it.  On  the  29th,  it 
was  accepted  by  the  president,  and  the 
notification  of  his  action  thereon  was 
received  by  A  on  November  nth.  The 
president  revoked  his  acceptance  on 
December  nth;  but  no  order  promulgat- 
ing the  revocation,  or  restoring  A  to 
dury,  was  issued  by  the  war  depart- 
ment. On  December  22nd,  1869,  the 
senate  advised  and  consented  to  the 
appointment  of  B  to  be  a  captain,  vice 
A  resigned.  Held,  (i)  that  A,  by 
voluntarily  placing  his  resignation, 
without  date,  in  the  hands  of  his  com- 
manding officer,  authorized  him,  upon 
his  (A)  becoming  again  intoxicated,  to 
insert  a  proper  date  in  such  resigna- 
tion, and  forward  it  for  acceptance; 
(2)  that  A's  office  became  vacant  upon 


his  receipt  of  the  notification  of  the  ac- 
ceptance by  the  president,  and  the 
latter's  act  in  revoking  such  acceptance 
did  not  restore  A  to  the  service. 

In  the  case  of  Du  Barry,  a  surgeon 
of  the' navy,  dismissed  by  order  without 
trial,  A  ttorney  General  Legare  said :  "He 
was  clearly  out  of  the  service  by  a  lawful 
and  valid,  however  harsh  (and  even  it 
may  be  unfair),  exercise  of  the  appoint- 
ing power.  If  he  has  been  restored,  it 
has  not  been  by  avoiding  the  act  dis- 
missing him,  for  that  could  not  be  done. 
It  was  beyond  the  power  of  the  execu- 
tive. All  that  the  president  can  do,  in 
such  cases,  is  to  repair  any  wrong  done 
b3'  a  new  appointment."  4  Opins.  Atty. 
Gen.  124;  S  Opins.  Atty.  Gen.  235;  12 
Opins.  Atty.  Gen.  427;  McElrath  v. 
United  States,  102  United  States  426; 
Palen  v.  United  States,  19  Ct.  CI.  389. 

In  United  States  v.  Corson,  114  U. 
S.  619,  it  was  held  that  an  officer  of 
volunteers  in  the  army,  dismissed  from 
the  service  during  the  continuance  of 
the  civil  war  by  order  of  the  president, 
could  not  be  restored  to  his  position 
merely  bj'  a  subsequent  revocation  of 
that  order;  that  the  vacancy  so  created 
could  only  be  filled  by  new  appoint- 
ment by  and  with  the  advice  and  con- 
sent of  the  senate,  unless  it  occurred 
during  the  recess  of  that  body,  in  which 
case  the  president  could  have  granted 
a  commission  to  expire  at  the  end  of  its 
next  succeeding  session.  The  facts  of 
this  case  were  as  follows:  Corson  en- 
listed as  a  private  soldier  in  August, 
1 86 1.  Having  been  promoted  from 
time  to  time,  he  was  commissioned 
prior  to  March  27th,  1865,  as  captain  and 
assistant  quartermaster  of  volunteers. 
His  service  was  continuous  from  Au- 
gust, 1861,  to  March  27th,  1865,  on  which- 
day  he  was,  bj'  order  of  President  Lin- 
coln, dismissed    the    service.    But  on. 
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2.  By  Sentence  of  a  Court-martial. — Dismissed  by  sentence  is  an 
expulsion  of  an  officer  from  the  military  service  in  pursuance  of 
the  finding  of  a  court-martial,  duly  confirmed.^  The  idea  of  dis- 
honor is  implied  in  such  a  dismissal,  but  it  does  not  carry  with  it 
any  legal  disability.  An  officer  so  dismissed  may  subsequently  be 
reappointed  or  hold  any  office,  civil  or  military,  under  the  United 
States. 

The  dismissal  takes  effect  upon  notice  to  the  officer  of  the  con- 
firmation of  the  sentence.  The  notice  may  be  given  by  a  pro- 
mulgation of  a  general  order  at  the  post  where  the  officer  is  sta- 
tioned.    If,  however,  the  officer  is  away  from  the  post  on  duty,  or 


June  gth,  1S65,  an  order  was  issued  bj 
President  Jolinson  revoking  the  order 
of  dismissal,  and  .restoring  iiim  to  his 
former  position.  By  an  order  issued 
from  the  war  department  under  date  of 
June  19th,  1865,  he  was  assigned  to  dut^- 
as  division  quartermaster  of  the  1st  Di- 
vision, ist  Army  Corps,  with  the  tempo- 
rary rank,  pay  and  emoluments  of  ma- 
jor in  the  quartermaster's  department, 
under  the  act  of  July  4th,  1864.  He  held 
the  latter  position  until  October  7th, 
iS6q,  when  he  was  honorably  mustered 
out  of  the  service  of  the  United  States. 
It  does  not  appear  that  there  was  any 
attempt,  between  March  27th,  1S65,  and 
June  gth,  1865,  to  till  the  vacancy 'by 
another  appointment.  Justice  Har- 
lan, after  cituii^Jilake  t.  United  States, 
103  U.  S.  227;  McElrath  -■.  United 
States,  102  U.  S.  426;  and  Keyes  v. 
United  States,  109  U.  S.  336,  said:  "In 
view  of  these  adjudications,  it  is  not  to 
be  doubted  that  the  effect  of  the  order 
of  March  27th,  186^,  dismissing  appellee 
from  the  ser\-ice,  was  to  sever  his  rela- 
tions with  the  army.  Thenceforward 
and  until,  in  some  lawful  way,  again 
appointed,  he  was  disconnected  from 
the  branch  of  the  public  service  as  com- 
pletely as  if  he  had  never  been  an 
officer  of  the  army..  So  that  his  right 
to  pay  as  captain  and  assistant  quar- 
termaster of  volunteers,  from  the  date 
of  his  dismissal  from  the  service  by 
President  Lincoln  to  the  date  of  the 
order  of  President  Johnson,  depends 
entirely  upon  the  question  whether  an 
officer  of  the  army,  once  lawfullv  dis- 
missed from  the  service,  can  regain  his 
position  and  become  entitled  to  its 
emoluments  by  means  of  a  subsequent 
order  revoking  the  order  of  dismissal 
and  restoring  him  to  his  former  posi- 
tion. The  question  must  be  answered 
in  the  negative  upon  the  authority  of 
Mimmack  v.  United  States,  97  U.  S. 
426.    The  death  of  the  incumbent  could 


not  more  certainly  have  made  a  va- 
cancy than  was  created  bv  President 
Lincoln's  order  of  dismissal  from  the 
service.  And  such  vacancy  could  onlv 
have  been  filled  by  a  new  and  original 
appointment,  to  which,  by  the  constitu- 
tion, the  advice  and  consent  of  the 
senate  were  necessary;  unless  the  va- 
cancy occurred  in  the  recess  of  that 
body,  in  "which  case  the  president  could 
have  granted  a  commission  to  expire  at 
the  end  of  its  next  succeeding  session. 
Const.,  art.  2,  §  2.  It  results  that,  as. 
the  appellee  was  dismissed  from  the 
army  during  the  recent  war  by  a  v:,lid 
order  of  the  president,  and  as  he  was- 
not  reappointed  in  the  mode  prescribed 
bv  law,  he  was  not  entitled,  as  an  officer 
of  the  army,  to  the  pay  allowed  by 
statute  for  the  period  in  question." 

In  Montgomery  v.  United  States,  5 
Ct.  of  CI.  93,  however,  it  was  held  thai: 
an  order  of  the  president  dismissing  a 
military  officer  may  be  revoked,  and 
if  the  office  is  not  filled  at  the  time 
of  the  revocation,  and  if  the  pay  has  not 
beeen  lawfully  paid  to  another  the 
officer  will  be  entitled  to  the  office,  and 
to  the  pay  which  has  accrued  mean- 
while. But  if,  in  the  meantime,  the 
office  has  been  filled  by  another,  the 
revocation  must  remain  suspended 
until  a  vacancy  occurs.  And  if  the 
pay  which  has  accrued  meanwhile 
has  been  lawfully  paid  to  another,  the 
government  is  not  liable  to  pa3'  a  sec- 
ond time.  The  officer  must  accept 
reinstatement,  subject,  not  only  to  any 
conditions  which  may  expressly  be  im- 
posed by  the  president,  but  also  to 
such  as  causes  occurring  since  the  dis- 
missal ma3'  have  necessarilj'  created. 

1.  "Dismissal  and  cashiering  were 
formerly  regarded  as  quite  distinct  in 
military  law,  and  the  latter  involving, 
in  addition  to  a  dishonorable  separation 
from  the  service,  a  disability  to  hold 
military    office,  and    thus    constituting. 
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is  a  captive  in  the  hand  of  the  enemy,  or  ill  in  a  distant  hospital, 
the  dismissal  will  not  take  effect  until  actual  notice  of  the  confir- 
mation of  the  sentence  has  been  given  to  him.^ 

Section  1228  of  the  Revised  Statutes  provides  that  no  officer 
of  the  army  who  has  been  or  may  be  dismissed  from  the  service 
by  the  sentence  of  a  general  court-martial,  formally  approved  by 
the  proper  reviewing  authority,  shall  ever  be  restored  to  the  mili- 
tary service,  except  by  a  reappointment  confirmed  by  the  Senate.^ 

The  one  huridredth  and  sixth  article  of  war  provides  that,  in 
time  of  peace,  no  sentence  of  a  court-martial  directing  the  dismissal 
■of  an  officer  shall  be  carried  into  execution  until  it  has  been  con- 
firmed by  the  President.* 

VI.  Mutiny — (See  also  Seamen) — 1.  Definition. — Mutiny  has 
been  defined  to  be  an  unlawful  opposition  or  resistance  to,  or  de- 
fiance of,  superior  military  authority,  with  a  deliberate  purpose  to 
subvert  or  prevail  over  the  same.* 


a  inore  severe  punishment  than  the 
former.  The  two  are  now  classified  as 
separate  punishments  in  the  British 
Array  act,  but  in  our  law  and  practice 
all  such  distinction  has  long  ceased  to 
exist,  cashiering  having  become  identi- 
cal with  dismissal.  In  all  the  present 
articles  of  war  in  which  this  punishment 
is  named,  except  two,  the  eighth  and 
-fiftieth,  "dismissed"  is  the  word  adopted, 
and  in  those  "cashiered"  was  retained 
•apparently  through  inadvertence.  In 
sentences  of  courts-martial,  as  also  in 
the  common  military  parlance,  "cash- 
iering" or  "cashiered"  is  now  most 
rarely  used."  i  Winthrop's  Military 
Law  572. 

1.  Gould  V.  United  States,  19  Ct.  of 
CI.  593;  AUstaedt  v.  United  States,  3  Ct. 
of  CI.  284.  The  status  of  a  soldier,  as 
far  as  his  relations  to  the  government 
are  concerned,  is  not  changed  by  his 
captivity.  He  is  entitled  to  all  the 
rights  of  a  soldier  after  capture,  as  if  he 
were  in  actual  service,  under  the  con- 
ditions which  existed  at  the  time  he 
was  taken;  and,  if  he  is  dismissed  while 
in  captivit}',  he  is  entitled  to  his  pay 
.and  allowances  during  captivity.  Jones' 
Case,  4  Ct.  of  CI.  197. 

An  officer's  resignation  takes  effect, 
not  at  the  date  of  the  order  accepting 
-it,  but  at  the  date  on  which  he  is  of- 
ficially notified  of  such  order.  Mim- 
mack  V.  United  States,  97  U.  S.  426; 
Barger  v.  United  States,  6  Ct.  of  CI.  35; 
49th  article  of  war,  General  Order  103, 
■of  1864. 

2.  Where  the  president  has  approved 
the  sentence  of  a  court-martial,  dis- 
.missing  an  officer  with  forfeiture  of  pay, 


he  cannot,  by  reinstating  such  officer, 
reinvest  him  with  a  right  to  the  pay  thus 
forfeited.  Vanderslice  v.  United  States, 
19  Ct.  CI.  480. 

3.  The  provision  of  law  that  the  sen- 
tence of  a  court-martial,  dismissing  an 
officer  in  time  of  peace,  shall  not  be 
carried  into  excution  until  after  the 
whole  proceedings  shall  have  been  laid 
before  the  president  for  his  approval  ot 
disapproval,  contemplates  judicial  action 
on  thepartof  the  president;  and  it  must 
appear  affirmatively,  not  argumenta- 
tively,  that  his  approval  is  the  result 
of  his  own  judgment,  and  not  a  mere 
departmental  order,  which  may  or  may 
not  have  attracted  his  attention.  Run- 
kle  V.  United  States,  122  U.  S.  543. 

4.  Mutiny. — 1  Winthrop's  Military 
Law  821. 

"By  mutinj'  is  understood  resistance 
of  lawful  military  authority;  this  resist- 
ance ma3'  be  either  active  or  passive. 
It  implies  not  only  extreme  insurbordi- 
nation,  as  individually  resisting  bj 
force,  or  collectively  rising  against  or 
opposing  military  authority,  but  a 
murmuring  or  muttering  against  the 
exercise  of  authority,  tending  to  create 
disquiet  and  dissatisfaction  in  the  array. 
It  is  not,  therefore,  necessarily  an  ag- 
gregate offence  committed  by  many 
individually,  or  by  more  than  one." 
Benet's  Military  Law  201;. 

The  twenty-second  article  of  war  pro- 
vides that  "any  officer  or  soldier,  who 
begins,  excites,  causes  or  joins  in  any 
mutiny  or  sedition,  in  any  troop,  battery 
or  company,  partj-,  post,  detachment  or 
guard,  shall  suffer  death,  or  such  other 
punishment  as  a  court-martial  may  di- 
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2.  Intention  and  Overt  Act. — To  constitute  the  crime  of  mutiny- 
there  must  be,  first,  an  intent  to  subvert  the  constituted  authority, 
and,  second,  this  intent  must  be  proven  by  some  overt  act.^ 


rect."  The  twenty -third  article  is  as 
follows:  "Any  officer  or  soldier,  who, 
being  present  at  any  mutiny  or  sedition, 
does  not  use  his  utmost  endeavor  to  sup- 
press the  same,  or,  having  knowledge  of 
any  mutiny  or  sedition,  does  not  without 
delay  give  information  thereof  to  his 
commanding  officer,  shall  suffer  death, 
or  such  other  punishment  as  a  court- 
martial  may  direct." 

The  word  "sedition,"  as  used  in  the 
twenty-third  article  of  war,  refers  to 
resistance  to  the  civil  power.  Sim- 
mons,  §    170. 

"The  act  of  beginning  any  mutiny  is 
an  overt  act,  and  the  direct  employment 
of  force  against  authority,  as  where  a 
private  soldier,  when  on  guard  duty, 
stabs  with  a  bayonet  the  officer  com- 
manding the  said  guard;  the  exciting  to 
any  mutiny,  though  it  may  not  insure 
the  completion  of  the  act  intended,  is 
still  an  act  of  mutiny,  as  where  an  of- 
ficer endeavors  bj'  words  or  gestures  to 
dissuade  the  men  from  doing  a  duty  they 
are  ordered  to  perform;  the  causing 
any  mutiny,  by  agitating  the  propriety 
or  impropriety  of  the  measures  of  their 
superiors,  such  conduct  tending  to  create 
discontent  among  the  soldiers;  the  join- 
ing in  any  mutiny,  as  where  soldiers  join, 
actively,  in  any  act  of  insubordination 
or  mutiny,  or  passively  do  not  use  their 
utmost  endeavors  to  suppress  the  same, 
or,  coming  to  the  knowledge  of  any  in- 
tended mutiny,  do  not  at  once  give  in- 
formation thereof  to  their  commanding 
officer."     Benet's  Military  Law  206. 

1.  Overt  Act  and  Intention  in  Mutiny. 
—In  United  States  v.  Kelly,  4  Wash. 
(U.  S.)  528,  Judge  Washington  said: 
"I  proceed,  then,  to  state  to  the  jury  that 
the  offence  charged  in  this  indictment 
consists  in  the  endeavor  of  the  crew  of 
a  vessel,  or  any  one  or  more  of  them,  to 
overthrow  the  legitimate  authority  of 
the  commander  of  her,  with  intention 
to  remove  him  from  his  command;  or, 
against  his  will,  to  take  possession  of 
the  vessel  by  assuming  and  exercising 
the  government  of  her  or  by  transfer- 
ring their  obedience  from  the  lawful 
commander  to  one  who  has  usurped  his 
station,  or  to  whom  they  may  transfer 
their  obedience.  This,  like  most  other 
general  definitions,  may  require,  in  par- 
ticular cases,  to  be  explained  and  quali- 
fied;   some    instances     of    which     are 


noticed  in  the  case  from  Mason's  Rer 
ports.  It  may,  therefore,  be  proper  to 
state  to  the  jury,  that  the  mere  insolent 
conduct,  disobedience  of  orders,  or  even 
violence  committed  on  the  person  of 
the  master,  unattended  by  other  circum- 
stances, will  not  amount  to  this  offence. 
Those  acts  must  be  coupled  with  an  in- 
tent to  subvert  the  authority*  of  the 
master  and  to  displace  him  from  his 
command;  which  intention  is  to  be 
discovered  from  the  expression  or  the 
actions  of  the  parties  concerned,  and 
from  all  the  circumstances  attending 
the  transaction.  A  mere  conspiracy-  of 
the  crew  to  make  a  revolt  will  not 
amount  to  an  endeavor  to  make  it,  un- 
less it  be  followed  bv  some  overt  acts- 
tending  to  that  end;  nor  is  concert 
among  the  crew  to  make  a  revolt 
an  essential  ingredient  in  constituting 
the  offence.  One  or  more  daring  individ- 
uals, depending  for  success  on  their  cour- 
age and  personal  strength, on  their  popu- 
larit}'  with  the  crew,  or  on  the  timidity'  of 
their  characters,  may,  by  destroying  or 
confining  the  officers,  without  concert 
of  the  crew,  make  a  revolt,  and  of  course 
maj'  endeavor  to  make  it;  the  former 
necessarily  including  the  latter  offence." 
In  the  United  States  i'.  Thompson,  i 
Sumner  (U.  S.)  16S,  Judge  Story,  irt 
charging  the  jury,  said:  "Without  pre- 
tending to  enumerate  all  the  cases 
which  may  constitute  such  an  offence, 
it  is  sufficient  to  say,  with  reference  to- 
the  facts  of  the  present  case,  that  a 
mere  disobedience  of  orders  by  seamen 
without  encouraging,  or  aiding,  or 
co-operating  with  others  in  the  same 
act,  it  is  not  an  endeavor  to  com- 
mit a  revolt.  An  endeavor  to  commit 
a  revolt  may  be  complete,  not  mereh'  b^' 
stirring  up,  encouraging  or  combining,, 
with  others  of  the  ship's  crew  to  pro- 
duce a  general  disobedience  of  all 
orders;  but  also  by  stirring  up,  encour- 
aging or  combining  with  any  one  or 
more  of  the  crew  to  produce  a  deliber- 
ate disobedience  to  any  one  lawful 
order  of  the  master  or  other  officers;  for 
to  this  extent  it  is  an  endeavor  to  com- 
mit a  mutinj',  and  to  overthrow  the  law- 
ful authorit3-  of  the  master  and  officers. 
But  there  must  be  a  clear  intent  to  pro- 
duce such  a  revolt,  and  not  merely 
gross  or  insolent  language  used  by  the 
party,    which    may     undesignedly    en.- 
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3.  Disorders  Not  Amounting  to  Mutiny. — Such  disorders  as  do  not 
amount  to  overt  acts  of  resistance,  or  are  not  characterized  by  a 
deliberate  intention  to.  subvert  the  superior  authority,  are  not  le- 
gally mutiny.^ 


courage      others     to     such     disobedi- 
ence." 

In  United  States  v.  Morrison,  i 
Sumn.  (U.  S.)  448,  Judge  Story,  in 
summing  up  to  the  jury,  said:  "To  con- 
stitute the  offence  of  an  endeavor  to 
commit  a  revolt,  in  the  sense  of  the  act 
of  congress  of  1790,  ch.  36,  (9)  §  12, 
something  more  is  necessary  than  bare 
disobedience  or  resistance  by  a  seaman 
to  the  lawful  authority,  commands  or 
proceedings  of  the  commanding  officer 
of  the  ship.  There  must  be  a  designed 
combination  or  co-operation  with  others 
in  such  disobedience  or  resistance,  or 
some  attempt  or  endeavor  to  procure 
it,  or  some  assistance,  aid  or  encourage- 
ment to  others  in  such  disobedience  or 
resistance.  In  short,  there  must  be 
some  effort  to  excite,  or  inveigle,  or  en- 
gage others  in  such  illegal  acts,  or 
some  aid  or  encouragement  promised 
or  given  in  furtherance  of  them.  But 
it  is  by  no  means  necessary  that  there 
should  be  any  previous  deliberate  com- 
bination for  mutual  aid  or  encourage- 
ment, or  by  any  preconcerted  plan  of 
operations  to  effect  the  legal  object. 
However  sudden  may  be  the  occur- 
rence, or  unexpected  the  occasion  of 
such  disobedience  or  resistance,  those, 
who  take  a  part  in  it,  whether  by  words 
or  by  deeds,  by  direct  acts  or  aid  or  as- 
sistance, or  by  encouragement  or  incit- 
ment,  are  in  contemplation  of  law  guilty 
of  the  offence.  Their  conduct,  under 
such  circumstances,  amounts  to  an  en- 
deavor to  commit  a  revolt  by  over- 
throwing, pro  hac  vice,  the  lawful  au- 
thorit3'  of  the  commanding  officer  of 
the  ship.  Thus,  to  apply  the  doctrine 
to  the  present  case,  if  the  master  of  the 
ship  should  direct  a  seaman  to  be  pun- 
ished reasonably  for  his  misconduct, 
and  the  crew  should  interfere  to  pre- 
vent the  infliction  of  the  punishment  hy 
attempting  a  rescue,  or"  by  other  acts  ot 
violence,  or  by  intimidation  or  threats, 
such  acts  would  in  contemplation  of 
law  amount  to  an  endeavor  to  commit 
a  revolt.  They  would  operate  directly 
to  suspend  the  exercise  of  the  lawful 
authority  of  the  master  on  board  of  the 
ship.  And  those  of  the  crew  who 
should  stand  by,  exciting  or  encourag- 
ing those  who  were  actually  engaged 
in   such  illegal  interference,  would  be 


equally  guilty  with  the  immediate 
actors.  The  onlj'  question,  then,  in  the 
present  case  is,  whether  the  facts  bring 
the  defendants  or  any  of  them  within 
the  reach  of  these  principles.  It  appears, 
from  the  evidence,  that  the  master  di- 
rected one  of  the  seamen  to  be  punished 
for  gross  misbehavior.  The  crew  inter- 
fered and  prevented  the  infliction  of 
the  punishment,  and  rescued  the  party. 
The  master  was  ultimately  compelled 
to  relinquish  his  intention  of  the  pun- 
ishment by  the  acts  of  violence,  intimi- 
dation and  threats  of  the  crew,  All 
the  defendants  were  present,  and  (as  the 
witnesses  say)  co-operated  in  the  inter- 
ference and  rescue.  Such  is  the  state 
of  the  evidence,  and  it  is  for  the  jurj'  to 
say  whether  they  believe  it.  If  they  do 
believe  it,  then  the  court  have  no  diffi- 
culty in  saying  that,  in  point  of  law,  the 
defendants  are  guilty  of  the  offence 
charged  in  the  indictment."  The  jury 
returned  a  verdict  of  guilty.  See  also 
United  States  v.  Haines,  5  Mason  (U. 
S.)  272;  United  States  v.  Hemmer,  4 
Mason  (U.  S.)  105;  United  States  v. 
Forbes,  Crabbe  (U.  S.)  558,  560; 
United  States  v.  Lawrence,  i  Cranch 
(U.  S.)  94;  United  States  v.  Almeida, 
Whart.  Prec.  1061;  United  States  v. 
Barker,  5  Mason  (U.  S.)  404. 

Combination  is  not  an  essential  to  con- 
stitute the  crime  of  mutiny.  Samuel 
says:  "It  is  not  necessarily  an  aggre- 
gate offence  committed  by  many  indi- 
viduals, for  it  may  originate  and  con- 
clude with  a  single  person.  It  may  be 
as  complete  with  one  actor  in  it  as  one 
thousand."     P.  254. 

See  also  Seamen. 

1.  "It  is  this  intent  which  distinguishes 
it  from  the  other  offences  with  which,  to 
the  embarrassment  of  the  student,  it 
has  often  been  confused,  both  in  treaties 
and  general  orders.  Thus,  disrespect  to- 
ward a  commanding  officer,  the  offence 
which  is  the  subject  of  art.  20,  has 
sometimes  been  charged  as  mutiny. 
More  frequently  the  doing  or  offering 
of  violence  to  a  superior  officer,  and 
disobedience  of  orders;  offences  specifi- 
cally made  punishable  by  art.  21  have 
been  so  charged  or  considered.  ^  Still 
more  frequentlj'  has  the  designation  of 
'mutiny'  been  erroneously  attached  to 
disorder  of  the  class  known  as  'muti- 
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4.  Resistance  to  Illegal  Orders. — When  the  superior  seeks  to  en- 
force an  illegal  order,  or  to  use  illegal  means  to  enforce  a  legal 
order,  resistance  may  be  lawfully  made.' 

VII.  Desertion — 1.  Definition. — Desertion  is  the  act  of  a  soldier 
in  absenting  himself  from  military  service  without  authority,  and 
-without  the  intention  of  returning.  The  offence  consists  of  ab- 
sence without  leave,  with  the  added  deliberate  intention  of  not 
rejoining  the  service.  The  absence  may  be  originally  without 
authority,  or  it  may  begin  at  the  end  of  a  furlough,  when  the 
soldier  neglects  to  return  to  his  duty;  or  it  may  begin  at  the  ex- 
piration of  a  period  of  captivity,  when  the  soldier,  instead  of  re- 
turning to  his  regiment  or  post,  abandons  the  service.^ 


nous  conduct,'  such  as  defiant  behavior 
■or  threatening  language  toward  superi- 
ors, muttering  or  murmuring  against  the 
restraints  of  military  discipline,  combi- 
nation of  soldiers  with  a  view  to  acts  of 
violence  or  lawlessness,  which,  how- 
■ever,  are  not  committed,  intemperate 
and  exciting  discussions  at  meet- 
ings held  for  the  purpose  of  protesting 
against  orders,  declining  to  perform 
service  in  the  honest  belief  that  the 
term  of  enlistment  has  expired,  etc. 
Such  disorders,  stopping  short  of  overt 
-acts  of  resistance,  or  not  characterized 
by  a  deliberate  intent  to  override 
■superior  authority,  do  not  constitute  in 
general  the  legaf  offence  of  mutiny,  but 
are  commonly  to  be  treated  as  "con- 
duct to  the  prejudice  of  good  order  and 
military  discipline,"  in  violation  of  art. 
62;  and  the  same  is  to  be  said  of 
'disorderly  conduct  under  the  in- 
fluence of  intoxication,  which,  though 
accompanied  by  resistance  to  a  superior, 
is  without  the  animus  peculiar  to  mu- 
tiny in  law."  I  Winthrop's  Militarv 
Law  822. 

1.  In  United  States  v.  Smith,  3  Wash. 
(U.  S.)  525,  the  court  said:  "The  mas- 
ter has  an  absolute  authority  on  board 
of  his  ship;  and  his  orders,  if  not  unlaw- 
ful, are,  and  must  be,  imperative.  Sub- 
mission is  amongst  the  first  duties  of 
the  seamen,  and  their  deportment  to  the 
master  ought  to  be  respectful.  He  is 
justified  in  inflicting  moderate  correcr 
tion  on  the  mariners,  for  disobedience 
of  orders,  and  for  impertinent  language 
and  behavior.  Although  it  would  be,  in 
general,  more  dignified  and  more  pru- 
dent to  avoid  inflicting'  personal  chas- 
tisement on  a  seaman  for  offensive  lan- 
guage, yet  the  law  does  not  condemn 
him  for  doing  so;  it  is  an  indulgence  to 
human  infirmity  rather  than  a  justifi- 
•cation.    The  seaman,  in  such  a  predica- 


ment, may  endeavor  to  escape  from  it; 
and  if  pursued,  or  if  he  is  otherwise  ex- 
posed to  a  repetition  of  such  treatment, 
he  may  lawfully'  resist  in  such  manner 
as  to  protect  himself  against  injury.  If 
the  master  make  use  of  an  unlawful 
weapon,  or  the  seaman  is  otherwise 
exposed  to  apparent  danger  of  life  or 
limb,  he  may  lawfully  resort  to  any 
species  of  defence  necessar3'  to  avert 
the  danger.  In  the  case  of  United 
States  V.  Sharp,  i  Pet.  (U.  S.)  118,  this 
doctrine  was  fully  explained."  United 
States  V.  Borden,  i  Sprague  (U.  S.) 
374;  United  States  -•.  Sharp,  i  Pet.  (U. 
S.)  iiS;  United  States  t-.  Peterson,  i 
Woodb.  &  M.  (U.  S.)  305,  318. 

In  Murray  v.  Moutrie,  6  C.  &  P.  471, 
a  seaman  employed  in  cutting  blubber 
on  board  a  whaler,  in  consequence  of  a 
quarrel  with  the  captain,  followed  by  a 
blow  from  the  mate,  threw  down  his 
knife,  and  refused  to  do  any  more  work 
in  the  ship.  Held^  that  such  conduct 
was  an  act  justifj'ing  moderate  punish- 
ment; and  although  the  punishment 
was  excessive,  3'et,  if  the  seaman,  by 
some  concession,  might  have  put  an  end 
to  it  and  refused,  he  could  not  recover 
damages  for  the  continuation  of  the 
punishment  after  such  refusal. 

2.  Desertion. — "Mere  absence  with- 
out leave  does  not  constitute  the  offence 
of  desertion  under  the  articles  of  war, 
or  of  'wilful'  desertion.  When  com- 
mitted by  a  soldier,  it  is  a  violation  of 
duty;  but  as  it  is  accompanied  always 
bv  an  intention  to  return  and  to  submit 
himself  necessarily  to  punishment,  if  it 
has  been  incurred,  it  is  a  verj'  different 
offence  from  that  of  abandoning  the 
service  permanently  or  for  some  indefi- 
nite time,  unaccompanied  by  an  intent 
to  return,  which  constitutes  desertion." 
Hanson  v.  South  Scituate,  115  Mass. 
336- 
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2.  When  the  Statute  of  Limitations  Begins  to  Run  in  Cases  of  Deser- 
tion.— The  statute  of  limitations  in  cases  of  desertion  begins  to 
run  from  the  day  when  the  soldier  first  absents  himself  without 
authority,  and  with  the  animus  non  revertendi,  as  being  the  day  of 
the  actual  commission  of  the  offence.^ 


In  Cloutman  v.  Tunison,  i  Sumn.  (U. 
S.)  373,  Justice  Story  considers  the 
subject  of  desertion  in  Maritime  Law  as 
follows:  "It  is  commonlj'  enough  sup- 
posed that  an  absence  from  the  ship 
without  leave  of  the  proper  officer,  or  in 
disobedience  of  his  orders,  constitutes 
desertion.  But  this  is  certainly  a  mistake. 
Desertion,  in  the  sense  of  the  maritime 
law,  is  a  quitting  of  the  ship  and  her 
service,  not  only  vvithout  leave  and 
against  the  duty  of  the  party,  but  with 
an  intent  not  again  to  return  to  the 
ship's  duty.  There  must  be  the  act  of 
quitting  the  ship,  animo  derelinquendi, 
or  animo  non  reverfe7idt.  If  a  sea- 
man quits  the  ship  without  leave,  or  in 
disobedience  of  orders,  but  with  an  in- 
tent to  return  to  duty,  however  blamable 
his  conduct  may  be  (and  it  is  certainly 
punishable  by  the  maritime  law,  not 
only  by  personal  chastisement,  but  by 
damages  by  way  of  diminished  compen- 
sation), it  is  not  the  offence  of  deser- 
tion to  which  the  maritime  law  at- 
taches the  extraordinary  penalty  ot 
forfeiture  of  all  antecedent  wages.  And 
even  in  a  case  of  clear  desertion,  if  the 
party  repents  of  his  offence,  and  seeks 
to  return  to  duty,  and  is  ready  to  make 
suitable  apologies  and  to  repair  the  in- 
jury sustained  by  his  misconduct,  he  is 
entitled  to  be  received  on  board  again 
if  he  tenders  his  service  in  a  reasonable 
time,  and  before  another  person  has 
been  engaged  in  his  stead,  and  his  prior 
conduct  has  not  been  so  flagrantly 
wrong  that  it  would  justify  his  dis- 
charge. Upon  this  subject  it  is  well 
known  that  the  maritime  law  encour- 
ages a  reasonable  indulgence  to  human 
infirmity,  and  especially  to  the  known 
thoughtlessness  or  rashness  of  seamen. 
It  favors  repentance  and  condonation, 
and  will  not  permit  a  master  to  insist 
upon  the  utmost  stretch  of  authority 
or  forfeiture,  unless  there  is  clear  pro- 
priety in  exerting  it."  Coffin  v.  Jen- 
kins, 3  Story  (U.  S.)  io8;  The  Rovena, 
I  Ware  (U.  S.)  309,  313;  The  Roebuck, 
31  L.  T.,  N.  S.  274.    See  also  Seamen. 

In  Respublica  v.  McCart^',  2  Dall. 
(Pa.)  86,  Chief  Justice  McKean 
said :  "The  crime  imputed  to  the  defend- 
ant, by  the  indictment,  is  that  of  levying 


war,  b^'  joining  the  armies  of  the  king- 
of  Great  Britain.  Enlisting,  or  pro- 
curing any  person  to  be  enlisted,  in  the 
service  of  the  enemy,  is  clearl3'  an  act 
of  treason.  By  the  defendant's  own 
confession,  it  appears  that  he  actually 
enlisted  in  a  corps  belonging  to  the 
enemy;  but  it  also  appears  that  he  had 
previously  been  taken  prisoner  bv 
them,  and  confined  at  Washington.  He- 
remained,  however,  with  the  British 
troops  for  ten  or  eleven  months,  during 
which  he  might  easily  have  accom- 
plished his  escape;  and  it  must  be  re- 
membered that,  in  the  eye  of  the  law, 
nothing  will  excuse  the  act  of  joining 
an  enemy  but  the  fear  of  immediate 
death;  not  the  fear  of  any  inferior  per- 
sonal injurj',  nor  the  apprehension  of 
any  outrage  upon  property.  But  had 
the  defendant  enlisted  merely  from  the 
fear  of  famishing,  and  with  a  sincere  in- 
tention to  make  his  escape,  the  fear  could 
not  surely  always  continue,  nor  could 
his  intention  remain  unexecuted  for  sO' 
long  a  period." 

The  forty-seventh  article  of  war  pro- 
vides that  any  soldier  or  officer,  having 
received  pay,  or  having  been  duly  en- 
listed in  the  service  of  the  United 
States,  deserts  the  same,  shall,  in  time 
of  w4r,  suffer  death,  or  such  other  pun- 
ishment as  a  court-martial  may  direct; 
and  in  time  of  peace,  any  punishment,, 
excepting  death,  which  a  court-martial 
may  direct. 

1.  Limitations  In  Desertion. — The  one 
hundred  and  third  article  of  war  provides 
that  no  person  shall  be  liable  to  be  tried 
and  punished  by  a  general  court-martial 
for  any  oifence  which  appears  to  have 
been  committed  more  than  two  years  be- 
fore the  issuing  of  the  order  for  such  trial,, 
unless  by  reason  of  having  absented 
himself,  or  of  some  other  manifest  im- 
pediment he  shall  not  have  been  ame- 
nable to  justice  within  that  period." 
This  article,  as  applied  to  cases  of  deser- 
tion, was  carefully  considered  in  the 
case  of /«  re  Davison,  4  Fed.  Rep.  507. 
In  this  case  Davison  had  been  arrested 
as  a  deserter  and  confined  at  Fort 
Columbus.  He  applied  to  the  district 
court  to  be  discharged  on  habeas  corpus, 
and  claimed  at  the  hearing  that  more; 
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VIII.  Captttre  of  Enemy's  Pkopekty. — By  the  law  of  nations,  a 
belligerent  may  seize  not  only  the  public  property  of  the  enemy, 
but  also  private  property  which  is  suitable  for  military  use  or  is 
of  a  hostile  character. ^ 


than  two  years  had  elapsed  from  the 
time  of  the  commission  of  the  alleged  of- 
fence, and  that  he  had  lived  continuousl}' 
in  the  city  of  New  York  from  February 
22nd,  1872,  which  was  the  day  when  the 
alleged  desertion  took  place,  until  Octo- 
ber, iSSo,  when  he  was  arrested.  Judge 
Choate,  after  quoting  the  one  hundred 
and  third  article  of  war,  said:  "It  is  in- 
sisted, on  the  part  of  the  respondent,  that 
by  'absence'  is  here  meant  absence  froin 
the  post  of  duty,  and  that  this  article  has 
no  application  to  desertion.  It  is  cer- 
tainly a  startling  proposition  that  there 
is  no  limitation  at  all  upon  prosecution 
for  the  offence  of  desertion;  that  one 
who  has  once  been  a  deserter  is  subject, 
during  the  whole  of  his  natural  life,  to 
be  brought  before  a  military  court  and 
tried  and  punished  for  this  offence,  even 
in  extreme  old  age.  Yet  this  is  seri- 
ously contended  by  the  learned  counsel 
for  the  respondent.  The  statute  does 
not  require,  nor,  in  my  opinion,  adinit 
of  so  strict  and  narrow  a  construction. 
There  is  nothing  in  this  article  itself 
clearly  indicating  that  it  does  not  ex- 
tend to  every  military  offence.  As  it  is 
the  only  article  liiniting  the  time  of 
prosecutions,  the  presumption  is  very 
strong  that  it  extends  to  every  military 
offence;  for,  with  the  single  exception 
of  the  crime  of  murder,  the  almost  uni- 
versal policy  of  the  criminal  law  is  to 
prescribe  a  term  within  which  the  of- 
fender shall  be  brought  to  trial.  The 
language  of  this  statute  of  limitations 
must  be  construed  with  reference  to  the 
use  of  similar  language  in  other  statutes 
of  limitations.  The  'absence'  here  in- 
tended is  obviously,  from  the  context, 
such  an  absence  as  interposes  an  im- 
pediment to  the  bringing  of  the  offender 
to  trial  and  punishment.  It  means  ab- 
sence from  the  jurisdiction  of  the  mili- 
tary courts;  that  is,  absence  from  the 
United  States. 

"The  'other  manifest  impediments'  re- 
ferred to  in  the  statute,  as  being  such  as 
have  prevented  the  offender  from  being 
amenable  to  justice,  are  such  impedi- 
ments only  as  operate  to  prevent  the 
military  court  from  exercising  its  juris- 
diction over  him;  as,  for  instance,  his 
being  continuously  a  prisoner  in  the 
hands  of  the  enemy,  or  of  his  being  im- 
prisoned under  sentence  of  a  civil  court 
15  C.  of  L.— 27  41 


for  crime,  and  the  like.  This  seems  to 
me  to  be  the  sensible  and  proper  con- 
struction of  the  article.  It  is  the  con- 
struction which  has  been  frequently 
given  to  it  by  the  executive  department. 
I  Opins.  Atty.  Gen.  383;  13  Opins.  Atty. 
Gen.  462;  14  Opins.  Atty.  Gen.  52;  lie 
Harrison,  Id.  265,  Nor,  as  it  seems  to 
me,  can  the  whole  effect  of  the  limita- 
tion be  taken  awa3'  on  the  theory 
that  the  desertion  may  be  considered, 
for  some  purposes,  to  be  a  continuing 
offence.  The  offence  was  complete  Feb- 
ruary 22nd,  1872,  for  the  purpose  of  this 
article,  and,  indeed,  in  the  return,  that 
is  alleged  to  be  the  time  when  the  of- 
fence was  committed  for  which  the 
prisoner  is  now  held. 

"Upon  the  undisputed  facts  of  the 
case,  there  was  neither  absence  nor 
other  impediment  to  his  prosecution, 
within  the  meaning  of  the  statute.  The 
prisoner  has  at  all  times  been  within 
the  jurisdiction  and  amenable  to  justice, 
if  the  charge  against  him  is  true. 
Therefore,  he  is  entitled  to  be  dis- 
charged. The  facts  are  such  that,  if 
brought  to  trial,  he  cannot  possibly  be 
found  guilty  or  punished  by  court-mar- 
tial for  the  desertion.  If,  on  the  facts, 
a  question  could  arise  whether  the 
prisoner  had,  as  a  matter  of  fact,  been 
absent  from  the  jurisdiction,  or,  by  rea- 
son of  other  impediment,  had  not  been 
amenable  to  justice,  then  it  might  per- 
haps be  the  proper  province  of  the 
military  court,  and  not  of  this  court  on 
habeas  corpus,  to  determine  that  ques- 
tion. But  the  fact  not  being  disputed 
that  he  had  resided  in  the  cit3'  of  New 
York  continuously  ever  since  his  deser- 
tion, the  court-martial  has  nothing  to 
try,  and  his  arrest  for  this  cause  is  ille- 
gal." Although  this  case  was  reversed 
by  the  circuit  court  on  other  grounds, 
the  reasoning  of  Judge  Choate  on  the 
question  of  the  period  from  which  the 
statute  should  begin  to  run  in  cases  of 
desertion,  was  approved  by  Judge 
Wallace  in  delivering  the  opinion  of 
the  upper  court.  In  re  Davison,  21 
Fed.  Rep.  618.  The  decision  was  also 
approved  in  White's  Case,  17  Fed.  Rep. 
723;  9  Sawy.  (U.  S.)  409. 

1.  Capture  of  Enemy's  Property. — 
"The  genei'al  usage  now  is,  not  to 
touch  private  property  upon  land  with- 
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.  out  making  compensation,  unless,  in 
special  cases,  dictated  by  tiie  necessary 
operations  of  war,  or  when  captured  in 
places  carried  by  storm,  and  whicii  re- 
pelled all  the  overtures  for  a  capitula- 
tion. Contributions  are  sometimes 
levied  upon  a  conquered  country  in 
lieu  of  confiscation  of  property,  and  as 
some  indemnity  for  the  expenses  of 
maintaining  order  and  affording  protec- 
'  tion.  If  the  '  conqueror  goes  beyond 
these  limits  wantonly',  or  when  it  is 
not  clearly  indispensable  to  the  just 
purpose  of  war,  and  seizes  private 
property  of  pacific  persons  for  the  sake 
of  gain,  and  destroys  private  dwellings 
or  public  edifices,  devoted  to  civil  pur- 
poses only;  or  makes  war  upon  monu- 
ments of  art  and  models  of  taste,  he 
violates  the  modern  usages  of  war,  and 
is  sure  to  meet  with  indignant  resent- 
ment, and  to  be  held  iip  to  the  general 
scorn  and  detestation  of  the  world."  i 
Kent's  Com.  g2. 

Judge  Holmes,  in  a  note  to  i  Kent's 
Commentaries  91,  says:  "It  may  be 
doubted,  in  view  of  the  practice  of  the 
United  States  and  other  nations,  in 
cases  where  expediency  has  dictated  the 
taking  of  private  property  on  land, 
whether  the  immunity  of  such  property 
in  general  is  so  firmly  established  that 
an  argument  can  be  drawn  from  it  in 
favor  of  extending  the  exemption  to 
private  property  at  sea."  See  North 
American  Review,  CXIV,  p.  376,  for 
April,  1872. 

In  United  States  v.  Klein,  13  Wall. 
(U.  S.)  128,  Chief  Justice  Chase, 
in  speaking  of  the  property  captured  b^' 
the  federal  forces  during  the  late  war, 
said:  "It  may  be  said  in  general  terms 
that  property  in  the  insurgent  States 
mav  be  distributed  into  four  classes: 

"ist.  That  which  belonged  to  the' 
hostile  organization,  or  was  employed 
in  actual  hostilities  on  land. 

"2nd.  That  which  at  sea  became 
lawful  subject  of  capture  and  prize. 

"3rd.  That  which  became  the  subject 
of  confiscation. 

"4th.  A  peculiar  description,  known 
only  in  the  recent  war,  called  captured 
and  abandoned  property. 

"The  first  of  these  descriptions  of 
property,  like  property  of  other  like 
kind  in  ordinary  international  wars,  be- 
come, whenever  taken,  ifso  facto,  the 
property  of  the  United  States.  The 
second  of  these  descriptions  compre- 
hends ships  and  vessels  with  their  car- 
goes belonging  to  the  insurgents,  or 
employed  in  aid  of  them;  but  property' 


in  these  was  not  changed  by  capture 
alone,  but  b^'  regular  judicial  proceed- 
ing and  sentence.  Accordingly,  it  was 
provided,  in  the  Abandoned  and  Cap- 
tured Property'  act  of  March  .12th, 
1868,  that  the  property  to  be  collec'ted 
under  it  'shall  not  include  any  kind  or 
description  used,  or  intended  to  be 
used,  for  carrying  on  war  against  the 
United  States,  such  as  arms,  ordnance, 
ships,  steamboats  and  their  furniture, 
forage,  military  supplies  or  munitions 
of  war.  Almost  all  the  property  of 
people  in  the  insurgent  States  was  in- 
cli4ded~in  the  third  description;  for, 
after  sixty  days  from  the  date  of  the 
president's  proclamation  of  July  25th, 
1862,  all  the  estates  and  property  of 
those  who  did  not  cease  to  aid,  coun- 
tenance and  abet  the  rebellion  became 
liable  to  seizure  and  confiscation,  and  it 
was  made  the  duty  of  the  president  to 
cause  the  same  to  be  seized  and  ap- 
plied, either  specifically  or  in  the  pro- 
ceeds thereof,  to  the  support  of  the 
army.-  But  it  is  to  be  observed  that 
tribunals  and  proceedings  were  pro- 
vided by  which  alone  such  property 
could  be  condemned,  and  without 
which  it  remained  unaffected  in  the 
possession  of  the  proprietors.  It  is 
thus  seen  that,  except  the  property  used 
in  actual  hostilities,  as  mentioned  in  the 
first  section  of  the  act  of  March  12th, 
1S63,  no  titles  were  divested  in  the  in- 
surgent States  unless  in  pursuance  of 
a  judgment  rendered  after  due  legal 
proceedings.  The  government  recog- 
nized to  the  fullest  extent  the  humane 
maxims  of  the  modern  law  of  nations, 
which  exempt  private  property  of  non- 
combatant  enemies  from  capture  as  a 
booty  of  war.  Even  the  law  of  con- 
fiscation was  sparingly  applied.  The 
cases  were  few,  indeed,  in  which  the 
property  of  an3'  not  engaged  in  actual 
hostilities  was  subject  to  seizure  and 
sale.  The  spirit  which  animated  the 
government  received  speciM  illustra- 
tion from  the  act  under  which  the 
present  case  arose.  We  have  called 
the  property'  taken  into  the  custody  of 
public  officers  under  that  act  a  peculiar 
species,  and  it  was  so.  There  is,  so  far 
as  we  are  aware,  no  similar  legislation 
mentioned  in  history.  The  act  directs  , 
the  officer  of  the  treasury  department 
to  take  into  their  possession  and  make 
sale  of  all  property  abandoned  by  its 
owners  or  captured  by  the  national 
forces,  and  to  pa^'  the  proceeds  into  the 
national  treasury.  That  it  was  not  the 
intention  of  congress  that  the  title  to 
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During  the  recent  civil  war  the  South  depended  largely  upon 
its  cotton  crop  to  carry  on  the  rebellion.  Cotton,  therefore,  though 
private  property,  was  considered  by  the  federal  government  as 
hostile  property,  and  legitimately  the  subject  of  capture.' 

In  the  United  States  all  property  captured  from  an  enemy  be- 
longs to  the  government,  and  not  to  the  individual  who  makes  the 


these  proceeds  should  be  divested  abso- 
lutely out  of  the  original  owners  of  the 
property  seems  clear  upon  a  compari- 
son of  different  parts  of  the  act.  We 
have  already  seen  that  these  articles, 
which  became  by  the  simple  fact  of 
capture  the  property  of  the  captor,  as 
ordnance,  munitions  of  war  and  the 
like,  or  to  which  third  parties  acquired 
rights  which  might  be  made  absolute 
by  decree,  as  ships  and  other  vessels 
captured  as  prize,  were  expressly  ex- 
cepted from  the  operation  of  the  act; 
and  it  is  reasonable  to  infer  that  it  was 
the  purpose  of  congress  that  the  pro- 
ceeds of  the  property'  for  which  the 
special  provisions  of  the  act  were  made 
should  go  into  the  treasury  without 
change  of  ownership.  Certainly  such 
was  the  intention  in  respect  to  the 
property  of  loyal  men.  That  the  same 
intention  prevailed  in  regard  to  the 
property  of  owners  who,  though  then 
hostile,  might  subsequently  become 
loyal,  appears  probable  from  the  cir- 
cumstances that  no  provision  is  any- 
where made  for  confiscation  of  it; 
while  there  is  no  trace  in  the  statute 
book  of  intention  to  divest  ownership 
of  private  property  not  excepted  from 
the  effect  of  this  act  otherwise  than  by 
proceedings  -  for  confiscation.  In  the 
case  of  Padelford,  we  held  that  the 
right  to  the  possession  of  private  prop- 
erty was  not  changed  until  actual  seiz- 
ure by  proper  military  authority,  and 
that  actual  seizure  by  such  authority 
did  not  divest  the  title  under  the  pro- 
visions of  the  Abandoned  and  Captured 
Property  act.  The  reasons  assigned 
seem  fully  to  warrant  the  conclusion. 
The  government  constituted  itself  the 
trustees  for  those  who  were  by  that  act 
declared  entitled  to  the  proceeds  of 
captured  and  abandoned  property,  and 
for  those  whom  it  should  thereafter 
recognize  as  entitled.  By  the  act  itself 
it  was  provided  that  any  person  claim- 
ing to  have  been  the  owner  of  such 
property  might  prefer  his  claims  to  the 
proceeds  thereof,  and,  on  proof  that  he 
had  never  given  aid  or  comfort  to  the 
rebellion,  receive  the   amount  after  de- 


ducting expenses.  This  language  makes 
the  right  to  the  remedy  dependent  upon 
proof  of  loyalty,  but  implies  that  there 
may  be  proof  of  ownership  without 
proof  of  loyaltj'.  The  property  of  the 
original  owner  is,  in  no  case,  absolutely 
divested.  There  is,  as  we  have  already 
observed,  no  confiscation,  but  the  pro- 
ceeds of  the  property  have  passed  into 
the  possession  of  the  government,  and 
restoration  of  the  property  is  pledged 
to  none  except  to  those  who  have  con- 
tinually adhered  to  the  government. 
Whether  restoration  will  be  made  to 
others  or  confiscation  will  be  enforced  is 
left  to  be  determined  by  considerations 
of  public  policy  subsequently  to  be  de- 
veloped." 

1.  "That  cotton,  though  private  prop- 
erty, was  a  legitimate  subject  of  cap- 
ture, is  no  longer  an  open  question  in 
this  court.  United'  States  z'.  Alexan- 
der, 2  Wall.  (U.  S.)  404;  United  States 
V.  Padelford,  g  Wall.  (U.  S.)  531,  540; 
Haycraft  ■0.  United  States,  22  Wall. 
(U.  S.)  81.  It  was  the  foundation  on 
which  the  hopes  of  the  rebellion  were 
built.  It  was  substantially  the  only 
means  which  the  insurgents  had  of  se- 
curing influence  abroad.  In  the  hands 
of  private  owners  it  was  subject  to 
forced  contributions  in  aid  of  the  com- 
mon cause.  Its  exportation  through 
the  blockade  was  a  public  necessity. 
Importing  and  exporting  companies 
were  formed  for  that  purpose.  It  is 
not  too,  much  to  say  that  the  life  of  the 
confederacy  depended  as  much  upon 
its  cotton  as  it  did  upon  its  men.  If_ 
they  had  had  no  cotton,  they  would  not 
have  had,  after  the  first  year  or  two, 
the  means  to  support  the  war.  To  a 
verj'  large  extent  it  furnished  the  muni- 
tions of  war,  and  kept  the  forces  in  the 
field.  It  was,  therefore,  hostile  prop- 
erty', and  legitimately  the  subject  of 
capture  in  the  territory  of  the  enemy." 
Lamar  v.  Browne,  92  U.  S.  187,  194, 
See  also  Mitchel  f.  Harmony,  13  How. 
(U.  S.)  115;  I  Blatchf.  (U.  S.)  549, 
Whitfield  V.  United  States,  92  U.  S 
165,  170;  Radish  v.  Hutchins,  95  U.  S. 
210,  213;  Young  V.   United   States,  (fj 
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capture.^  The  ninth  article  of  war  provides  that  all  public 
stores  taken  from  the  enemy  shall  be  secured  for  the  service  of 
the  United  States ;  and  for  neglect  thereof  the  commanding  offi- 
cer shall  be  answerable. 

The  Supreme  Court  of  the  United  States  has  decided  that 
property  is  "captured  on  land"  when  it  is  seized  or  taken  from 
hostile  possession  by  the  military  forces,  under  orders  from  a  com- 
manding officer.^ 


U.   S.   39,   58;    Coolidge     v.    Guthrie, 
Flipp.  (U.  S.)  97. 

1.  Decatur  v.  United  States,  De-. 
vereux  (U.  S.)  no;  Wliite  v.  Red 
Chief,  I  Woods  (U.  S.)  40;  Huff  v. 
Odom,  49  Ga.  395;  Worthey  v.  Kina- 
mon,  44  Ga.  297;  United  States  v. 
Klein,  13  Wall.  (U.  S.)  128,  136; 
Lamar  v.  Browne,  92  U.  S.  187,  195; 
Witherspoon  v.  Farmers'  Bank,  2  Duv. 
(K3'.)  496;  Brenner  v.  Felkner,  i  Heisk. 
(Tenn.)  228. 

2.  In  Lamar  v.  Browne,  92  U.  S. 
187,  Chief  Justice  Waite,  in  consid- 
ering what  constitutes  a  capture,  said: 
"Property  is  captured  on  land  when 
seized  ftr  taken  from  hostile  possession 
by  the  military  forces  under  orders 
from  a  commanding  officer.  United 
States  V.  Padelford,  9  Wall.  (U.  S.) 
531,  540;  Treasury  Regulations,  under 
acts  of  March  12th,  1863;  12  Stat.  820, 
and  July  2nd,  1864,  13  Stat.  376.  The 
testimony  of  Kimball  shows  conclu- 
sively that  the  cotton  in  question  was 
seized  by  the  military  forces  of  the 
United  States,  in  obedience  to  the 
orders  of  the  commanding  general. 
This  is  not  seriouslj'  disputed;  but  it  is 
contended  that,  when  seized,  it  was  not 
in  "hostile  possession,"  and  that,  in 
consequence,  the  seizure,  though  made 
by  the  military,  did  not  amount  to  a 
capture.  It  is  true,  as  claimed,  that 
when  the  seizure  was  made,  active  hos- 
tilities in  Georgia  had  entirel3'  ceased. 
J"he  last  organized  army  of  the  rebel- 
lion east  of  the  Mississippi  had  surren- 
dered almost  two  months  before,  and  a 
very  large  portion  of  the  national  forces 
had  been  disbanded.  The  blockade 
had  been  raised,  and  trade  and  com- 
mercial intercourse  in  that  part  of  the 
insurgent  territory  again  authorized; 
but  still,  in  fact,  a  state  of  war  existed. 
That  continued  until  April  2nd,  1866 
(Freeborn  v.  The'  Protector,  12  Wall. 
(U.  S.)  700,  702),  the  territory  within 
the  limits  of  the  State  of  Georgia  being 
occupied  by  the  national  forces,  and 
actually  governed  by  means  of  that  oc- 


cupation. From  time  to  time  during 
the  war  the  military  lines  of  the  enemy 
were  forced  back,  and  as  they  receded 
the  hostile  territory  was  entered  upon 
by  the  forces  of  the  United  States.  It 
was  thus  taken  out  of  hostile  posses- 
sion. Whenever,  therefore,  during  this 
militarj'  occupation  enemy  property, 
found  on  the  recovered  territory,  was 
seized  by  the  militarj-  forces,  in  obedi- 
ence to  orders,  it  was  taken  from  hostile 
possession  within  the  meaning  of  that 
term  as  used  in  respect  to  captures. 
Property  taken  on  a  field  of  battle  is 
not  usually  collected  until  after  resist- 
ance has  ceased;  but  it  is  none  the  less, 
on  that  account,  captured  property. 
The  larger-  the  field  the  longer  the  time 
necessar3'  to  make  the  collection.  By 
the  battle  the  enemy  has  been  com- 
pelled to  let  go  his  possession,  and  the 
conqueror  may  proceed  with  the  col- 
lection of  all  hostile  property  thus 
brought  within  his  reach  so  long  as  he 
holds  the  field.  At  the  time  this  trans- 
action occurred  the  military  lines  of 
the  enemy  east  of  the  Mississippi  had 
been  broken  up,  and  its  armies  in  that 
locality  disbanded.  Thus  the  whole  of 
this  insurgent  territory  was  uncovered, 
and  this  part  of  the  $eld  of  the  battles 
of  the  entire  war  taken  from  the  hos- 
tile possession  of  the  enemy.  It  was  at 
once  occupied  by  the  national  forces, 
and  thej'  proceeded  immediately  to 
secure  the  results  of  the  prolonged  and 
stubborn  conflict." 

Constitutional  Power  to  Confiscate. — 
Under  the  war  powei'S  congress  has  a 
constitutional  power  to  authorize  the 
seizure  and  confiscation  of  an  enemy's 
property.  This  subject  was  carefully 
considered  in  Miller  v.  United  States, 
II  Wall.  (U.  S.)  268,  where  Justice 
Strong  said:  "The  constitution  con- 
fers upon  congress  power  to  declare 
war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  respecting  cap- 
tures on  land  and  water.  Upon  the 
exercise  of  these  powers  no  restrictiofls 
are  imposed.     Of  course,  the  power  to 
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An  officer  or  soldier  who,  in  obedience  to  the  order  of  a  com- 
manding officer,  makes  a  capture  of  an  enemy's  property,  is  not 


declare  war  involves  the  power  to 
prosecvite  it  by  all  means,  and  in  any 
manner  in  which  war  may  be  legiti- 
mately prosecuted.  It  therefore  in- 
cludes the  right  to  seize  and  confiscate 
all  property  of  an  enemy,  and  to  dis- 
pose of  it  at  the  will  of  the  captor. 
This  is  and  alwaj'S  has  been  an  un- 
doubted belligerent  right.  If  there 
were  an)'  uncertaint)'  respecting  the 
existence  pf  such  a  right  it  would  be 
set  at  rest  by  the  express  grant  of 
power  to  make  rules  respecting  cap- 
tures on  land  and  water.  It  is  argued 
that  though  there  are  no  express  con- 
stitutional restrictions  upon  the  power 
of  congress  to  declare  and  prosecute 
war,  or  to  make  rules  respecting  cap- 
tures on  land  and  water,  there  are  re- 
strictions implied  in  the  nature  of  the 
powers  themselves.  Hence  it  is  said 
the  power  to  prosecute  war  is  only  a 
power  to  proseci  te  it  according  to  the 
law  of  nations,  and  a  power  to  make 
rules  respecting  captures  is  a  power  to 
make  such  rules  only  as  are  within  the 
laws  of  nations.  Whether  this  is  so  or 
not  we  do  not  care  to  enquire,  for  it  is 
not  necessary  to  the  present  case.  It 
is  sufficient  that  the  right  to  confiscate 
the  property  of  all  public  enemies  is  a 
conceded  right;  and  why  is  it  allowed? 
It  may  be  remarked  that  it  has  no  ref- 
erence whatever  to  the  personal  guilt 
of  the  owner  of  confiscated  property, 
and  the  act  of  confiscation  is  not  be- 
cause of  crime,  but  because  of  the  re- 
lation of  the  property  to  the  opposing 
belligerent — a  relation  in  which  it  has 
been  brought  in  consequence  of  its 
ownership.  It  is  immaterial  to  it 
whether  the  owner  be  an  alien  or  a 
friend,  or  even  a  citizen  or  subject  of 
the  power  that  attempts  to  appropriate 
the  property.  In  either  case  the  prop- 
erty may  be  liable  to  confiscation  un- 
der the  rules  of  war.  It  is  certainl}' 
enough  to  warrant  the  exercise  of  this 
belligerent  right  that  the  owner  be  a 
resident  of  the  enemy's  country,  no 
matter  what  his  nationality.  The 
whole  doctrine  of  confiscation'  is  built 
upon  the  foundation  that  it  is  an  instru- 
ment of  coercion,  which,  by  depriving 
the  enemy  of  property  within  reach  of 
his  power,  whether  within  his  territory 
or  without  it,  impairs  his  ability  to   re- 


sist the  confiscating  government,  while 
at  the  same  time  it  furnishes  to  that 
government  means  for  carrying  on  the 
war.  Hence,  any  property  which  the 
enemy  can  use,  either  by  actual  appro- 
priation or  by  the  exercise  of  a  control 
over  its  owner,  or  which  the  adherents 
of  the  enemy  have  the  power  of  de- 
voting to  the  enemy's  use,  is  a  proper 
subject  of  confiscation.  It  is  also  to  be 
observed  that,  when  the  acts  of  1861  and 
1862  were  passed,  there  was  a  state  of 
war  existing  between  the  United  States 
and  the  rebellious  portions  of  the 
country.  Whether  its  beginning  was 
on  the  27th  or  30th  of  April,  1861,  or 
whether  it  was  not  until  the  act  of  con- 
gress of  July  13th  of  that  year,  is  un- 
important to  this  case,  for  both  acts 
were  passed  after  the  existence  of  war 
was  alike  an  actual  and  recognized 
fact.  War  existing,  the  United  States 
were  invested  with  belligerent  rights 
in  addition  to  the  sovereign  powers 
previously  held.  Congress  had  then 
full  power  to  provide  for  the  seizure 
and  confiscation  of  any  property  which 
the  enemy,  or  adherents  of  the  enemy, 
could  use  for  the  purpose  of  maintain- 
ing the  war  against  the  government.  It 
is  true  that  the  war  was  not  between 
two  independent  nations.  But  because 
a  civil  war,  the  government  was  not 
shorn  of  any  of  those  rights  that  be- 
long to  the  belligerent.  Mr.  Wheaton, 
in  his  work  on  International  Law,  as- 
serts the  doctrine  to  be  that  'the  gen- 
eral usage  of  nations  regards  such  a 
war  as  entitling  both  the  contending 
parties  to  all  the  rights  of  war  as 
against  each  other,  and  even  as  it  re- 
spects neutral  nations.'  It  would  be 
absurd  to  hold  that  while  in  the  foreign 
war  enemy's  property'  may  be  captured 
and  confiscated  as  a  means  of  bringing 
the  struggle  to  a  successful  completion, 
in  civil  war  of  equal  dimensions  re- 
quiring quite  as  urgentlj'  the  employ- 
ment of  all  means  to  weaken  the 
belligerent  in  arms  against  the  govern- 
ment, the  right  to  confiscate  the  property 
that  may  strengthen  such  belligerent 
does  not  exist.  There  is  no  such  dis- 
tinction to  be  made.  Every  reason  for 
the  allowance  of  a  right  to  confiscate 
in  case  of  foreign  wars  exists  in  full 
force  when  the  war  is  domestic  or  civil." 
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liable  to  the  owner  in  an  action  at  law  for  anything  done  within 
the  scope  of  the  powers  delegated  to  him.^ 

IX.  Spies. — A  spy  is  one  who  secretly  collects  information  with- 
in the  lines  of  an  army,  with  the  intention  of  imparting  such  in- 
formation to  the  enemy.^ 

Prior  to  the  late  civil  war,  an  American  citizen  could  not  be 
charged  in  a  military  or  civil  court  of  the  United  States  with  be- 
ing a  spy.  If  a  citizen  gave  information  to  the  enemy,  he  was 
amenable  to  the  civil  courts  for  treason.^  By  the  act  of  February 
13th,  1862,  the  law  was  so  amended  as  to  allow  the  punishment  by 
court-martial  of  citizens  of  the  United  States  who  should  be 
found  lurking  about  the  [ines  of  the  army  to  betray  it  to  the 
enemy. 

Section  1343  of  the  Revised  Statutes  provides  that  all  persons 
who,  in  time  of  war  or  rebellion  against  the  supreme  authority 
of  the  United  States,  shall  be  found  lurking,  or  acting  as  spies,  in 
or  about  any  of  the  fortifications,  posts,  quarters  or  encampments 
of  any  of  the  armies  of  the  United  States  or  elsewhere,  shall  be 
triable  by  a  general  court-martial,  or  by  a  military  commission, 
and  shall,  on  conviction  thereof, -suffer  death. 

X.  Obedience  to  Oedees — 1.  Duty  of  Obedience. — It  is  a  funda- 


1.  In  Lamar  w.  Browne,  92  U,  S.  187, 
Lamar  brought  an  action  of  trover 
against  Browne  to  recover  the  value  of 
eighteen  hundred  bales  of  cotton.  The 
defendant  justified  as  an  agent  of  the 
United  States  to  receive  and  collect 
abandoned  and  captured  property  un- 
der the  several  acts  of  congress  pro- 
viding therefor.  The  evidence  showed 
that  William  K.  Kimball,  being  in  the 
military  service  of  the  United  States, 
was  ordered  by  General  Brannan,  then 
in  command  of  the  first  divisioaof  the 
department  of  Georgia,  to  Thomasville. 
He  arrived  at  that  place  June  19th, 
1865,  and  was  ordered  bj'  his  immediate 
commander,  General  H.  D.  Washburn, 
to  take  and  retain  possession  of  the  ord- 
nance stores,  quartermaster's  stores, 
commissary  stores,  and  the  cotton  in  the 
warehouse  there.  He  was  especially 
directed  to  seize  'what  was  known  as 
the  "Lamar"  cotton.  Immediatel3'  or 
within  a  few  days  after  his  arrival,  he 
stationed  a  guard  at  the  several  ware- 
houses in  the  town  in  which  cotton 
was  stored,  so  as  to  control  them,  and 
prevent  anything  from  being  removed. 
Subsequently  Kimball  turned  over  the 
control  of  the  warehouse  containing 
the  plaintifTs  cotton  to  Browne.  The 
court  said:  "We  are  clearly  of  the 
opinion  that,  under  these  circumstances. 


no  action  could  have  been  maintained 
against  Colonel  Kimball  for  his  acts  in 
the  premises.  So  far  as  he  was  con- 
cerned, the  plaintiff  could  only  look  to 
the  United  States  for  redress.  Down 
to  this  point,  the  case  is  nothing  more 
than  a  capture  of  movable  property  on 
land  by  the  military  forces  of  one  bel- 
ligerent engaged  in  war  with  another." 
The  court  further  decided  that  no  ac- 
tion would  lie  against  Browne. 

2.  Spies. — Halleck,  Int.  Law  46; 
Leiber,  Instructions,  G.  O.  100  of  1863; 
I  Winthrop's  Military  Law  iioo.  "One 
who  passes  the  lines  without  authority 
as  a  mere  letter  carrier  is  not  a  spy; 
nor  is  one  who  merely  violates  the  rule 
of  non-intercourse  by  trading  with  the 
enemy,  or  who  simply  gives  intelli- 
gence to  the  enemy  in  violation  of  art. 
46.  And  so  one  who  comes  secretly 
within  the  lines  with  a  view  to  the  de- 
struction of  property,  killing  of  per- 
sons, robbery,  and  the  like,  is  not  as 
such  a  spy.  Further,  a  person  who 
passes  through  the  lines  as  a  bearer  of 
dispatches  from  one  post  or  force  of 
the  enehi}'  to  another  is  as  such  not  to 
be  treated  as  a  spy,  but  to  be  held  as 
a  prisoner  of  war."  i  Winthrop's 
Military  Law  1103. 

3.  In  Smith  c'.  Shaw,  12  Johns.  (N. 
Y.)  257,  265,  the  court  said:  "None  of 
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mental  rule  of  military  law  that  an  inferior  must  obey  the  com- 
mands of  his  superior  in  authority.  As  a  general  rule',  the  inferior 
cannot  question  the  propriety  or  expediency  of  a  command,  but 
must  obey  it  according  to  its  terms.  If  this  rule  were  not  strictly 
observed,  and  soldiers  and  subordinates  were  permitted  to  ques- 
tion the  commands  of  their  superiors,  a  hostile  enterprise  might 
often  be  accomplished  without  there  being  any  means  of  resist- 
ance.> 


the  offences  charged  against  Shaw 
were  cognizable  by  a  court-martial,  ex- 
cept that  which  related  to  his  being  a 
spy;  and  if  he  was  an  American  citi- 
zen, he  could  not  be  charged  with  such 
an  offence.  He  might  be  amenable  to 
the  civil  authority'  for  treason;  but 
could  not  be  punished  under  martial 
law  as  a  spy.  There  was,  therefore,  a 
want  of  jurisdiction,  either  of  the  per- 
son or  of  the  subject  matter,  as  to  all 
the  offences  alleged  against  the  plain- 
tiff." See  also.£*  farte  Milligan,  4 
Wall.  (U.  S.)  44. 

1.  Obedience  to  Orders. — "The  first 
duty  of  a  soldier  is  obedience,  and 
without  this  there  can  be  neither  dis- 
cipline nor  efficiency  in  an  armv." 
McCall    V.    McDowell,  Deady  (U.  S.) 

233-  244- 

"A  subordinate  officer  must  not 
judge  of  the  danger,  propriety,  expedi- 
ency or  consequence  of  the  order  he  re- 
ceives; he  must  obey;  nothing  can  ex- 
cuse him  but  physical  impossibility.  A 
forlorn  hope  is  devoted.  Many  gal- 
lant oiBcers  have  been  devoted.  Fleets 
have  been  saved  and  victories  obtained 
by  ordering  particular  ships  upon  des- 
perate services,  with  almost  a  certainty 
of  death  or  capture."  Sutton  v.  John- 
ston, 1  Durnford  &  East's   Rep.  (Tenn.) 

493- 

Samuel  (p.  283)  says:  "The  consti- 
tution has  submitted  the  actions  of  the 
army  to  be  directed  and  controlled  in 
everything  by  one  supreme  comman- 
der, from  whom,  by  a  number  of  com- 
municating brancfies,  in  a  continued 
uninterrupted  and  unabated  stream,  all 
orders  are  made  to  flow  to  the  individ- 
uals, near  or  remote,  attached  to  the 
military  state,  which  orders,  as  they 
partake  all  alike  of  the  essence  of  su- 
preme command,  every  officer  or  sol- 
dier is  obliged  implicitly  to  obey." 

In  an  action  by  a  marine  against  his 
commanding  officer  for  punishment  in- 
flicted upon  him  for  refusing  to  do  duty 
in  a  foreign  port,  upon  the  ground  that 
the  time  of  his   enlistment  had  expired. 


and  that  he  was  entitled  to  his  dis- 
charge. Chief  Justice  Taney  said: 
"At  the  time  these  events  happened 
Captain  Wilkes  was  in  a  distant  sea, 
charged  with  the  execution  of  a  high 
public  duty.  He  was  bound  by  all  law- 
ful means  in  his  power  to  preserve  the 
strength  and  efficiency  of  the  squadron 
entrusted  to  his  care,  and  was  equally 
bound  to  respect  the  rights  of  every 
individual  under  his  command.  It  is 
hardly  necessary  to  enquire  whether 
the  plaintiff  was  or  was  not  entitled  to 
his  discharge  at  the  time  he  demanded 
it.  It  is,  how^ever,  verj'  clear  that  he 
was  not.  But  to  guard  against  a  mis- 
construction of  this  opinion,  it  is 
proper  to  say  that  the  right  to  determine 
the  question  was,  for  the  time  being,  in 
Captain  Wilkes.  In  his  position,  as  a 
commander,  the  law  not  only  conferred 
upon  him  this  power,  but  made  it  his 
dutj'  to  exercise  it.  ,  If,  in  his  judgment, 
the  plaintiff  was  entitled  to  his  dis- 
charge, it  was  his  dutj'  to  give  it,  even 
if  it  was  inconvenient  to  weaken  the 
force  he  commanded.  But  if  he  be- 
lieved he  was  not  entitled,  it  was  his 
duty  to  detain  him  in  the  service.  Cap- 
tain Wilkes  might  err  in  his  decision. 
But  the  decision  for  the  time  being  was 
final  and  conclusive,  and  it  was  the 
duty  of  the  plaintiff'  to  submit  to  it,  as 
the  judgment  of  the  tribunal  which  he 
was  bound  by  law  to  obey;  and  for  any 
error  of  judgment  in  this  respect,  no 
action  would  lie  against  the  defendant. 
Nor  did  the  belief  of  the  plaintiff,  as  to 
his  rights,  furnish  any  justification  for 
his  disobedience  to  orders.  For  there 
would  be  an  end  of  all  discipline,  if  the 
seamen  and  marines  on  board  a  ship  of 
war,  on  a  distant  service,  were  permit- 
ted to  act  upon  their  own  opinion  of 
their  rights,  and  to  throw  off  the  au- 
thority of  the  cominander  whenever 
they  supposed  it  to  be  unlawfully  ex- 
ercised. And  whether  the  plaintiff 
was  legally  entitled  to  his  discharge  or 
not,  his  disobedience,  when  the  ques- 
tion had    been  decided  against  him  by 
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2.  Illegal  Commands. — An  officer  or  soldier  is  not  bound  to  obey 
an  unlawful  command,  but  to  'justify  such  disobedience  it  must 
clearly  appear  that  the  order  was  repugnant  to  the  general  law  of 
the  land  or  to  the  laws  or  usages  of  military  services.  The  bur- 
den of  establishing  the  illegality  of  the  order  is  upon  the  person 
who  disobeys  it.' 


the  proper  tribunal,  was  an  act  of  in- 
subordination for  which  he  was  liable 
to  punishment."  See  also  Kamraell  v. 
Bassett,  24  Ark.  499;  Riggs  v.  State,  3 
Coldw.  (Tenn.)  85,  90;  State  v.  Small, 
Smith's  Militia  Cases  57;  Pollard  v. 
Baldwin,  22  Iowa  32S,  333;  Crowell  T'. 
Hopkinton,  45  N.  H.  9. 

In  Martin"  v.  Mott,  12  Wheat. 
(U.  S.)  19,  Justice  Story,  in  speak- 
ing of  the  power  of  the  presi- 
dent to  call  forth  the  militia,  and 
the  duty  of  obedience  when  such  call 
was  made,  said:  "The  power  thus  con- 
fided by  congress  to  the  president,  is, 
doubtless,  of  a  very  high  and  delicate 
nature.  A  free  people  are  naturally 
jealous  of  the  exercise  of  military 
power;  and  the  power  to  call  the  mili- 
tia into  actual  service  is  certainly  felt  to 
be  one  of  no  ordinary  magnitude.  But 
it  is  not  a  power  which  can  be  exe- 
cuted without  a  correspondent  responsi- 
bility. It  is,  in  its  term,  a  limited 
power,  coniined  to  cases  of  actual  in- 
vasion, or  of  imminent  danger  of  in- 
vasion. If  it  be  a  limited  power,  the 
question  arises,  by  whom  is  the  exi- 
gency' to  be  judged  of  and  decided.'  Is 
the  president  the  sole  and  exclusive 
judge  whether  the  exigency  has  arisen, 
or  is  it  to  be  considered  as  an  open 
question,  upon  which  every  officer  to 
whom  the  ortjers  of  the  president  are 
addressed,  may  decide  for  himself,  and 
equally  open  to  be  contested  by  every 
militia-man  who  shall  refuse  to  obey 
the  commands  of  the  president?  We 
are  all  of  the  opinion  that  the  authorit3' 
to  decide  whether  the  exigency  has 
arisen  belongs  exclusively  to  the  pres- 
ident, and  that  his  decision  is  conclu- 
sive upon  all  other  persons  We  think 
that  the  construction  necessarily  re- 
sults from  the  nature  of  the  power 
itself,  and  from  the  manifest  object  con- 
templated by  the  act  of  congress.  The 
power  itself  is  to  be  exercised  upon 
sudden  emergencies,  upon  great  occa- 
sions of  state,  and  under  circumstances 
which  may  be  vital  to  the  existence  of 
the  Union.  A  prompt  and  unhesitat- 
ing obedience  to  orders  is  indispensa- 
ble to  the  complete   attainment  of  the 


object.  The  service  is  a  military  serv- 
ice, and  the  command  of  a  military 
nature;  and  in  such  cases  everj'  delay 
and  every  obstacle  to  an  efBcient  and 
immediate  compliance,  necessarily 
tend  to  jeopard  the  public  interest. 
While  subordinate  officers  or  soldiers 
are  pausing  to  consider  whether  thev 
ought  to  obey,  or  are  scrupulously 
weighing  the  evidence  of  the  fact  upon 
which  the  commander-in-chief  exer- 
cises the  right  to  demand  their  services, 
the  hostile  enterprise  may  be  accom- 
plished without  the  means  of  resistance. 
If  the  power  of  regulating  the  militia, 
and  of  commanding  its' service  in  times 
of  insurrection  and  invasion,  are  (as  it 
has  been  emphatically'  said  they  are) 
natural  incidents  to  the  duties  of  super- 
intending the  common  defence,  and  of 
watching  over  the  internal  peace  of  the 
confederacy,'  these  powers  must  be  so 
construed  as  to  the  modes  of  their  ex- 
ercise as  not  to  defeat  the  great  end  in 
view.  If  a  superior  officer  has  a  right 
to  contest  the  orders  of  the  president 
upon  his  own  doubts  as  to  the  exigency 
having  arisen,  it  must  be  equally  the 
right  of  everj' inferior  officer  and  sol- 
dier; and  any  act  done  by  any  person 
in  furtherance  of  such  orders  would 
subject  him  to  responsibility  in  a  civil 
suit,  in  which  his  defence  must  finally 
rest  upon  his  ability  to  establish  the 
facts  b}'  competent  proofs.  Such  a 
course  would  be  subversive  of  all  disci- 
pline, and  dispose  the  best  dispo,sed  offi- 
cers to  the  chances  of  ruinous  litiga- 
tion." 

The  twenty-first  aiticle  of  war  pro- 
vides that  any  officer  or  soldier,  who,  on 
any  pretence  whatsoever,  disobeys  any 
lawful  command  of  his  superior  officer, 
shall  suffer  death,  or  such  other  punish- 
ment as  a  court-martial  may  direct. 

1.  In  1809,  General  Bright  and  others 
were  indicted  in  the  circuit  court  of  the 
United  States  for  obstructing  the  pro- 
cess of  the  court.  Washington,  J.,  in 
charging  the  jurj',  said:  "This  is  said 
to  be  a  hard  case  upon  the  defendants, 
because  if  they  had  refused  obedience 
to  -  the  order  of  the  governor,  they 
would  have  been  punished  by  the  State. 
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I  acknowledge  that  it  is  a  hard  case; 
but  with  this  you  have  nothing  to  do, 
if  the  law  is  against  the  defendants.  It 
may,  however,  be  observed  that  had  the 
defendants  refused  obedience  and  had 
been  prosecuted  before  a  military  or 
State  court,  tliey  ought  to  have  been 
acquitted  upon  the  ground  that  the  or- 
ders themselves  were  unlawful  and 
void,  and  we  ought,  of  course,  to  sup- 
pose that  they  would  have  been  ac- 
quitted." 

In  People  v.  McLeod,  i  Hill  fX.  Y.) 
377,  McLeod,  who  had  been  indicted 
for  murder,  applied  for  his  discharge 
on  a  writ  of  habeas  corpus,  on  the 
ground  that  the  transaction,  in  which 
the  killing  occurred,  was  planned  and 
executed  in  pursuance  of  authority 
from  the  British  Government.  .The 
court  refused  to  discharge  the  prisoner, 
CowEN,  J.,  saying:  "Much  was  said  on 
the  argument,  about  the  extreme  hard- 
ship of  treating  soldiers  as  criminals, 
who,  it  was  insisted,  are  obliged  to 
obey  their  sovereign.  The  rule  is  the 
same  in  respect  to  the  soldier  as  it  is 
with  regard  to  any  other  agent  who  is 
bound  to  obej'  the  process  or  command 
of  his  superior.  A  sheriff  is  obliged  to 
execute  a  man  who  is  regularly  sen- 
tenced to  capital  execution  in  this  State. 
But  should  he  execute  a  man  in  Canada 
under  such  sentence,  he  would  be  a 
murderer.  A  soldier,  in  time  of  war 
between  us  and  England,  might  be 
compelled  by  an  order  from  our  gov- 
ernment to  enter  Canada  and  fight 
against  and  kill  her  soldiers.  But 
should  congress  pass  a  statute  compell- 
ing him  to  do  so  on  any  imaginable 
exigency,  or  under  any  penalty,  in  time 
of  peace,  if  he  should  obey  and  kill  a 
man,  he  would  be  guilty  of  murder. 
Tl]e  mistake  is  in  supposing  that  a  sov- 
erign  can  compel  a  man  to  go  into  a 
neighboring  country,  whether  in  peace 
or  war,  and  do  a  deed  of  infamy.  This 
is  exemplified  in  the  case  of  spies.  A 
sovereign  may  solicit  and  bribe,  but  he 
cannot  command.  A  thousand  com- 
mands would  not  save  the  neck  of  a 
spy,  should  he  be  caught  in  the  camp 
of  the  enemy.  Vattel,  bk.  3,  ch.  10,  § 
179.  It  is  a  mistake  to  suppose  that  a  , 
soldier  is  bound  to  do  any  act  contrary 
to  the  law  of  nature,  at  the  bidding  of 
his  prince.  Vattel,  bk.  1,  ch.  4,  §  53,  4; 
Id.,  bk.  3,  ch.  2,  §  15;  Grot.,  bk. 2,  ch.  26, 
§  3,  n.  2,  3;  Puf.,  bk.  8,  ch.  i,  §  6,  7. 
But  if  he  were,  he  must  endure  the  evil 
of  living  under  a  sovereign,  who  will  is- 
sue such  commands.     It  does  npt   fol- 
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low  that  neighboring  countries  must 
submit  to  be  infested  with  incendiaries 
and  assassins,  because  men  are  obnox- 
ious to  punishment  in  their  own  coun- 
try for  being  desirous  to  go  through 
life  with  bloodless  liands  and  a  quiet 
conscience    .  Every  political    and 

civil  power  has  its  legal  limits.  The  au- 
tocrat may,  indeed,  take  the  lives  of  his 
own  subjects  for  disobeying  the  most 
arbitrary  commands,  but  even  his  be- 
hests cannot  impart  protection  to  the 
merest  slave  as  against  a  foreign  gov- 
ernment. Public  war  itself  has  its 
jurisdictional  limits.  Even  that,  in  its 
pursuit  after  a  flying  enemy  is,  we  have 
seen,  arrested  by  a  line  of  a  country  at 
peace.  Beside  the  limit  which  territory 
thus  imposes,  there  are  also,  even  in 
general  war,  other  jurisdictional  re- 
straints, as  there  are  in  courts  of  justice. 
An  order,  emanating  from  one  of  the 
the  hostile  sovereigns,  will  not  justify  to 
the  other  every  kind  of  perfidy.  The 
case  of  spies  has  been  already'  men- 
tioned. An  emissar3-  sent  into  a  camp 
with  order  to  corrupt  the  adverse  gen- 
eral, or  bribe  the  soldiery,  would  stand 
justified  to  his  iinmediate  sovereign 
(Vattel,  bk.  3,  ch.  10,  §  iSo),  though  even 
legally  he  could  not  punish  a  refusal. 
In  respect  to  the  enemy,  the  orders 
would  be  an  obvious  excess  of  jurisdic- 
tion. The  emissaries  sent  by  Sir  Henry 
Clinton  in  1781  to  seduce  the  soldiers 
of  the  Pennsylvania  line,  falling  into 
the  hands  of  the  Americans,  were  con- 
demned and  immediately  executed.  4 
Marsh.  Life  of  Washington,  336,  ijt 
ed.  Entering  the  adverse  camp  to  re- 
ceive the  treacherous  proposition  of  the 
general  is  an  offence  much  more  ven- 
ial. It  is  even  called  lawful,  in  every 
sense,  as  between  the  sovereign  and 
emplo3'ee.  Vattel,  bk.  3,  ch.  10,  §  iSi. 
Yet,  in  the  case  of  Alajor  Andre,  an 
order  to  do  so  was,  as  between  the  two 
hostile  countries,  held  to  be  an  excess 
of  jurisdiction.  These  cases  are  much 
stronger  than  any  which  can  be  sup- 
posed between  nations  at  peace.  In  time 
of  war,  such  perfidy  is  expected.  In  time 
of  peace,  every  citizen,  while  within  his 
own  territory,  has  a  double  ground  for 
supposing  himself  secure,  the  legal  in- 
violability of  that  territory,  and  the 
solemn  pledge  of  the  foreign  sover- 
eignty. The  distinction,  that  an  act 
valid  as  to  one  may  be  void  as  to  an- 
other, is  entirely  familiar.  A  man  who 
orders  another  to  commit  a  trespass  al- 
ready committed  for  his  benefit,  may 
be  bound   to  pit)tect  his  servant,  while 
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3.  Civil  Liability  of  Inferior  for  Executing  an  Illegal  Order. — As  a 

general  rule  an  inferior  who  executes  an  illegal  order,  however  reg- 
ular or  proper  it  may  appear  on  its  face,  is  liable  in  damages  to 
any  person  injured  or  aggrieved  by  the  execution  of  the  order.^ 


it  would  take  nothing  from  the  liabiliLy 
of  the  servant  to  the  party  injured.  As 
to  him,  it  could  merely  have  the  eftect  of 
adding  another  defendant,  who  might 
be  made  jointly  or  severally  liable  with 
the  actual  wrongdoer.  A  case  in 
point  is  mentioned  by  Vattel  (bk.  3, 
ch.  2,  §  15).  If  one  sovereign  orders 
his  recruiting  officer  to  make  enlistment 
in  the  dominion  of  another,  in  time  of 
peace  between  them,  the  officer  shall  be 
hanged  notwithstanding  the  order,  and 
war  may  also  be  declai-ed  against  the 
offending  sovereign."  See  also  Sutton 
T'.  Johnson,  i  Term  501;  "United  States 
7'.  Carr,  i  Woods  (U.  S.)  4S0;  Riggs  v. 
State,  3  Coldw.  (Tenn.)  85;  State  v. 
Sparks,  27  Tex.  627,  632;  Olmstead's 
Case,  Bright.  (Pa.)  9.  An  illegal  order 
of  the  president  or  secretai-y  of  war 
can  confer  no  authority  upon  the  per- 
son to  whom  it  is  directed.  Little  v. 
Barreme,  2  Cranch  (U.  S.)  170,  179. 

1.  In  United  States  v.  Barreme,  2 
Cranch  (U.  S.)  170,  Washington,  J., 
said:  "The  onh' I'emaining  question  is, 
that  the  prisoner  ought  to  be  presumed 
to  have  acted  under  the  orders  of  his 
superior  officer,  which  it  was  his  duty 
to  obey.  This  doctrine,  equally  alarm- 
ing and  unfounded,  underwent  an  ex- 
amination and  was  decided  to  this 
court  in  the  case  of  General  Bright.  It 
is  repugnant  to  reason  and  the  posi- 
tive law  of  the  land.  No  military  or 
civil  officer  can  command  an  inferior  to 
violate  the  laws  of  his  country,  nor  will 
such  command  excuse,  much  less  jus- 
tify, the  act.  Can  it  be  for  a  moment 
pretended  that  a  general  of  an  army  or 
a  commander  of  a  ship  of  war  can  or- 
der one  of  his  men  to  commit  murder 
or  felonv  'i     Certainly  not." 

The  orders  of  the  president,  if  illegal, 
are  no  justification  to  a  subordinate, 
who  executes  them.  In  Little  v.  Bar- 
reme, 2  Cranch  (U.  S.)  170,  the  action 
was  trespass  against  a  commander  of  n 
ship  of  war  of  United  States,  for  the 
seizure  of  the  plaintiffs'  vessel  in  ac- 
cordance with  instructions  which  were 
given  by  the  president  in  consequence 
of  a  misinterpretation  of  the  act  of  Feb- 
ruary 9th,  1799;  and  it  was  held  that  the 
commander  of  a -ship  of  war  acts  at  his 
peril  in  obej'ing  orders,  and  if  they  are 


not  warranted  by  the  law,  will  be  an- 
swerable in  damages  to  any  one  who 
suffers  from  the  wrong.  Chief  Justice 
Marshall,  in  delivering  the  opinion, 
said;  'I  confess  the  first  bias  of  my 
mind  was  very  strong  in  favor  of  the 
opinion  that  though  the  instructions  of 
the  executive  could  not  give  a  right, 
they  might  yet  excuse  from  damages. 
I  was  much  inclined  to  think  that  a 
distinction  ought  to  be  taken,  between 
acts  of  civil  and  those  of  military  offi- 
cers, and  between  proceedings  within 
the  body  of  the  country  and  those  on 
the  high  seas.  That  implicit  obedience 
which  military  men  usually  pay  to  the 
orders  of  their  superiors,  which,  indeed, 
is  indispensably  necessary  to  every 
military  system,  appeared  to  me 
strongly  to  imp!}'  the  principle  that 
those,  orders,  if  not  to  perform  ^  pro- 
hibited act,  ought  to  justify  the  person 
whose  general  duty  it  is  to  obey  them, 
and  who  is  placed  by  the  laws  of  his 
country  in  a  situation  which,  in  general, 
requires  that  he  should  obey  them.  I 
was  strongly  inclined  to  think  that 
where,  in  consequence  of  orders  from 
the  legitimate  authority,  a  vessel  is 
seized  with  pure  intentions,  the  claim 
of  the  injured  party  for  damages  would 
be  against  the  government  from  which 
the  orders  proceeded,  and  would  be  a 
proper  subject'  for  negotiation.  But  I 
have  been  convinced  that  I  was  mis- 
taken, and  I  have  receded  from  this 
first  opinion.  I  acquiesce  in  that  of  my 
brethren,  which  is,  that  the  instruction 
cannot  change  the  nature  of  the  trans- 
action, or  legalize  an  act  which,  with- 
out these  instructions,  would  have  been 
a  plain  trespass." 

In  Mitchell  v.  Harmony,  13  How. 
(U.  S.)  115,  it  was  held  that  where  a 
trader,  during  the  Mexican  war,  went 
into  the  adjoining  -Mexican  provinces, 
which  were  in  possession  of  the  mili- 
tary authorities  of  the  United  States, 
for  the  purpose  of  carrying  on  a  trade 
with  the  inhabitants,  which  was  sanc- 
tioned by  the  executive  branch  of  the 
government,  and  also  by  the  command- 
ing military  officer,  it  was  improper  for 
an  officer  of  the  United  States  to  seize 
the  property  upon  the  ground  of  trad- 
ing with  the  enemy,  and  that  he  could 
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A  superior,  however,  cannot  be  held  liable  for  the  personal  negli- 
gence of  an  inferior  in  executing  an  order.'  If,  however,  the  su- 
perior ratifies  and  affirms  the  acts  of  the  inferior,  he  is  liable. 
Thus,  where  a  person  who  is  not  subject  to  the  jurisdiction  of  a 
court-martial  is  arrested  and  held  for  trial  for  an  offence  not  within 
the  jurisdiction  of  the  court-martial,  not  only  the  persons  making 
the  arrest  are  liable  to  the  party  aggrieved,  but  also  the  command- 
ing officer  who  ratifies  and  affirms  their  acts.^ 


not  justify  his  trespass  by  showing  the 
orders  of  .his  superior  officer.  In  de- 
livering the  opinion  of  the  court,  Chief 
Justice  Taney  said:  "If  the  power  ex- 
ercised by  Colonel  Doniphan  had  been 
within  the  limits  of  a  discretion  con- 
fided to  hira  by  law,  his  order  would 
have  justified  the  defendant,  even  if  the 
commander  had  abused  his  power,  or 
acted  from  improper  motives.  But  we 
have  already  said  that  the  law  did  not 
confide  to  him  a  discretionar}'  power 
over  private  property.  Urgent  neces- 
sity would  alone  give  hira  the  right; 
and  the  verdict  finds  that  this  necessity 
did  not  exist.  Consequently,  the  order 
given  was  an  order  to  do  an  illegal  act. 
to  commit  a  trespass  against  the  prop- 
erty of  another,  and  can  afford  no  justi- 
fication to  the  person  by  whom  it  was 
executed.  The  case  of  Captain  Gara- 
bier,  to  which  we  have  just  referred,  is 
directly  in  point  upon  this  question. 
And  upon  principle,  independent  of  the 
weight  of  judicial  decision,  it  can  never 
be  maintained  that  a  military  officer 
can  justify  himself  for  doing  an  unlaw- 
ful act,  by  producing  the  order  of  his 
superior.  The  order  may  palliate,  but 
it  cannot  justify." 

In  United  States  v.  Carr,  i  Wood. 
(U.  S.)  4S0,  the  jury  was  instructed 
that  "the  killing  of  a  soldier  by  a  ser- 
geant of  the  guard  or  in  obedience  to  his 
command  may  be  as  clearly  murder  as 
the  killing  of  one  citizen  by  another. 
A  soldier  is  bound  to  obey  only  the 
lawful  orders  of  his  superiors. .  If  he 
receives  an  order  to  do  an  unlawful  act, 
he  is  bound  neither  by  his  duty  nor  his 
oath  to  do  it.  So  far  from  such  an  or- 
der being  a  justification,  it  makes  the 
party  giving  the  order  an- accomplice 
in  the  crime.  For  instance,  an  order 
from  an  officer  to  a  soldier  to  shoot  an- 
other for  disrespectful  words  merely, 
would,  if  obeyed,  be  murSer,  both  in 
the  officer  and  soldier."  See  also  on 
the  general  subject  of  obedience  to  or- 
ders, Bates  V.  Clark,  95  U.  S.  204; 
Riggs  V.  State,  3  Coldw.  (Tenn.)  85; 


Kamell  v.  Bassett,  24  Ark.  499;  Taylor 
V.  Jenkins,  24  Ark.  337;  McCall  v.  Mc- 
Dowell, Deady  (U.  S.)  233;  Weather- 
spoon  V.  Woody,  5  Coldw.  (Tenn.)  149; 
United  States  v.  Greiner,  4  Phila.  (Pa.) 
396;  Despon  v.  Olney,  i  Curt.  (U.  S.) 
306;  Hawley  v.  Butler,  54  Barb.  (N.  Y  ) 
490;  Ruan  V.  Perry,  3  Caines  120; 
Poindexter  T'.  Greenhow,  114  U.  S.  270; 
Brown  v.  Compton,  8  Term  Rep.  424; 
Campbell  v.  Webb,  11  Md  471;  Stet- 
son V,  Packer,  7  Cush.  (Mass.)  562; 
Cobb  V.  Cable,  15  Johns.  (X.  Y.)  152; 
Carratt  v.  Morley,  i  Q^  B.  18;  The 
Case  of  the  Marshalsen,  10  Coke  68,  76; 
Williamson's  Case,  26  Pa.  St.  9;  Clay 
V.  United  States,  DevereuxJi;;  Holmes 
V.  Sheriden,  i  Dill.  (U.  S.)  351;  Com. 
V.  Blodgett,  12  Mete.  (jNlass.)  56;  Skeen 
-'.  Monkheimer,  21  Ind.  i,  4;  Griffin  v. 
Wilcox,  21  Ind.  370;  State  v.  Sparks, 
27  Tex.  627,  632;  Koonce  v.  Davis.  72 
N.  Car.  21S;  United  States  v.  Buchan- 
nan,  8  How.  (U.  S.)  83,  105;  Eifort  v. 
Bevins,  i  Bush  (Kv.)  460;  Richardson 
V.  Crandall,  47  Barb.  (N.  Y.)  331;; 
Gelston  v.  Hoyt,  3  Wheat.  (U.  S.)  246; 
Yost  V.  Stout,  4  Coldw.  (Tenn  )  205; 
Christian  Co.  Ct.  v.  Rankin,  2  Duv. 
(Ky.)  502;  Keighley  v.  Bell,  4  Fost.  & 
Fin.  790. 

1.  State  I'.  Sutton,  10  R.  I.  159. 

2.  Smith  V.  Shaw,  12  Johns.  (N.  Y.) 
^57.  In  this  case  the  court  said: 
"There  can  be  no  doubt  but  that  Hop- 
kins- and  Findley  were  trespassers,  and 
the  defendant's  liabilitj-  must  depend 
upon  the  fact,  how  far  he  has  ratified 
and  affirmed  their 'acts,  or  has  himself 
undertaken  to  exercise  any  restraint 
over  the  plaintiff.  Had  he  barely  re- 
fused to  discharge  him  until  tried  by  a 
court-martial,  I  should  question  whetiier 
he  could  be  made  a  trespasser  by  such 
refusal.  But  he  went  further,  and  in 
some  measure,  affirmed  the  arrest; /for, 
on  application  made  to  him  on  behalf 
of  the  plaintiff,  he  said  he  had  such  a 
man  in  the  provost  guard,  and  that  he 
should  not  release  him,  until  he  saw 
Hopkins;  that  he  knew  the  martial  law. 
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Where  an  inferior  seeks  to  justify  his  action  by  reason  of  an 
order  of  a  superior,  he  is  not  bound  to  produce  in  evidence  the 
cbmmission  of  his  superior,  but  he  will  only  be  required  to  show 
that  the  superior  publicly  acted  and  was  recognized  in  the  office 
or  the  position  ascribed  to  him.^ 

On  a  plea  of  justification,  the  inferior  need  not  show  that  the 
order  was  a  written  one.^ 

If  an  order,  legal  in  itself,  is  executed  in  an  illegal  manner  by 
an  inferior,  he  is  liable  in  damages  to  the  person  injured.^ 

XI.  Civil  Kelations  of  the  Military — 1.  Military  Power  Subordi- 
nate to  the  Civil. — When  a  person  becomes  enrolled  as  an  officer  or 
soldier  in  the  army  he  is  not  relieved  of  his  civil  obligations,  but 
still  continues  subject  to  the  civil  courts  for  viola:tions  of  local 
laws,  as  well  as  for  liabilities  incurred  towards  individuals.^ 

2.  Exemption  from  Arrest. — Under  the  Revised  Statutes,  section 
1237,  enlisted  men  are  exempted  from  arrest  on  civil  process,  ex- 
cept for  certain  debts  contracted  prior  to  enlistment.  There  is 
no  statutory  enactment  which  extends  such  exemption  to  officers  ;* 
but,  like  all  other  persons  in  the  public  service,  they  are  exempted 
as  a  matter  of  public  policy  from  arrest  upon  civil  process  while 
engaged  in  the  active  performance  of  their  duties.®  Neither  the 
statutory  provision  as  to  enlisted  men  nor  the  rule  of  public  pol- 
icy as  to  officers  extends  to  arrest  on  criminal  process,'^ 

3.  Liability  to  Taxation — (a)  On  Pay  and Allozvanccs. — Neither  a 
State  nor  a  municipality  can  levy  a  tax  upon  the  pay  or  allow- 
ances of  an   officer  or  soldier  of  the  United  States,  or  upon  his 

and  must  be  governed  b3'  it;  thus  hold-  S.)   233,;    Wall   ik  McNamara,   i  Term 

ing   and   claiming  the  right  to  try  him  537;    Hawlej   v.  Butler,  48   Barb.   (N. 

by    a  court-martial.     Nor  did    tiie  de-  Y.)    10;  In  re  Carr,  3  Sawy.  (U.  S.) 

fendant  stop  here;  he  undertook  to  act  316;     Waters    v.    Campbell,    5    Sawy. 

affirmatively,   and  ordered  the  plaintiff  (U.  S.)  17. 

to   be    brought   before    him,    and    after  4.  "The   soldier  is  still  a  citizen  and 

making  some  examination  and  enquiries  as  such  is  always    amenable  to  the  civil 

remanded  him   to   the   custody    of  the  authority."     State   v.    Sparks,  27  Tex. 

provost  martial.     This  was  a  direct  and  627,  632.     See    also  ex  farte    McRob- 

positive    exercise  of    authority  and  re-  arts,  16  Iowa  600,  601;  Dow  ^'.  Johnson, 

straint."  100  (J.  S.    158,  169. 

1.  Evidence  of  Supervisor's  Authority.  5.  Ex  parte  Harlan,  39  Ala.  563; 
— "Soldiers,  in  many  cases,  are  placed  McCarthy  v.  Lowther,  3  Kelly  (Ga.) 
under  the  command  of  officers  of  whom  397. 

they  know  nothing;  thej- are  continually  6.  "All  persons  in  the  public  service 

being  changed  'from   one  command  to  are   exempted   as    a   matter    of   public 

anotiier;   and   should   they  be  required  policy    from   arrest  upon  civil  process 

to   produce    the   commissions   of  their  while  tfius  engaged."     United  States  f. 

commanding  officers,  or  even  to  prove  Kirb3',    7    Wall.    (U.    S.)   482;  United 

that  they  had  ever  been  commissioned.  States  v.  Harvey,  8  L.  Rep.  777' 

they  could  rarely  sustain  a  plea  of  justi-  7.  "No   officer  or    employee   of  the 

fication   for  any  act  done  in  obedience  United  States  is  placed  by  his  position, 

to  orders."     Jones  v.  Johnson,  24  Ark.  or  the  service  he   is   called  to  perform, 

260.     See  also  Hardage  f .  Coffman,  24  above    responsibility    to   the   legal  tri- 

Ark.    256;    Rex    v.  Gardner,   2   Camp,  bunals  of  the  country,  and  to  the  ordi- 

513;  Lebanon  v.  Heath,  47  N.  H.  narj'  process  of  his  arrestand  detention, 

2.  Pollard  v.  Baldwin,  22  Iowa  328.  when   accused   of  felony,  in   the  forms 

3.  McCall  V.  McDowell,  Deady  (U.  prescribed    by    the    constitution     ana 
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arms  or  equipments  incident  to  and  suitable  to  his  rank.  This  is 
based  upon  the  principle  that  a  State  cannot  tax  the  instruments, 
emoluments,  etc.,  which  the  United  States  may  employ  as  neces- 
sary and  proper  means  to  execute  their  sovereign  powers.^ 

(p)  On  Real  Estate. — An  officer  or  soldier  is  liable  to  be  taxed 
for  his  real  estate  in  the  State  in  which  it  is  situated. 

(c)  On  Personal  Property. — An  officer  or  soldier  is  liable  to  be 
taxed  for  his  personal  property,  except  pay  and  allowances,  by  the 
State  in  which  he  has  a  habitation  apart  from  a  military  post.  If 
his  habitation  is  at  a  military  post  over  which  the  government  of 
the  United  States  has  an  exclusive  jurisdiction,  he  cannot  be 
taxed.** 

4.  Limitation  of  the  Eight  to  Vote. — In  some  of  the  States,  mili- 
tary persons  cannot  gain  a  residence  or  habitation  for  the  purpose 
of  voting  merely  by  being  stationed  therein.  Military  service 
does  not  of  itself  disqualify  the  person  from  obtaining  a  residence; 


Jaws."  United  States  v.  Kirby,  7  Wall. 
(U.  S.)  4S2.  See  also  Coxson  v.  Do- 
land,  2  Daly  (N.  Y.)  66. 

1,  In  Dobbins  v.  Commrs.  of  Erie 
Co.,  16  Pet.  (U.  S.)  435,  a  captain  of  a 
United  States  revenue  cutter  was  rated 
and  assessed  for  county  taxes  as  an  offi- 
cer of  tile  United  States,  for  his  office. 
Tile  Supreme  Court  of  the  United  States 
held  that  he  was  not  liable.  Mr.  Jus- 
tice Wayne,  in  delivering  the  opin- 
ion of  the  court,  said:  "Taxation  is  a 
sacred  right,  essential  to  the  existence 
of  government,  an  incident  of  sover- 
eignty'. The  right  of  legislation  is  co- 
extensive with  the  incident  to  attach  it 
upon  all  persons  and  property  within 
the  jurisdiction  of  the  State.  But  in 
our  s/stem  there  are  limitations  upon 
the  right.  There  is  a  concurrent  right 
of  legislation  in  the  States  and  the 
United  States,  except  as  both  are  re- 
strained by  the  constitution  of  the 
United  States.  Both  are  restrained 
upon  this  subject  by  express  prohibi- 
tions in  the  constitution,  and  the 
States,  by  such  as  are  necessarily  im- 
plied when  the  exercise  of  the  right  by 
a  State  conflicts  with  the  perfect  ex- 
ecution of  another  sovereign  power, 
delegated  to  the  United  States.  That 
occurs  when  taxation  hy  a  State  acts 
upon  the  instruments,  emoluments  and 
persons,  which  the  United  States  may 
use  and  employ  as  necessary  and  proper 
means  to  execute  their  sovereign  pow- 
ers. .  The  powers  of  the  national 
government  can  only  be  executed  by  offi- 
cers whose  services  must  be  compen- 
sated by  congress.  The  allowance  is 
in  its  discretion.     The  presumption  is 


that  the  compensation  given  by  law  is 
no  more  than  the  services  are  worth, 
and  onl3'  such  in  amount  as  will  secure 
from  the  officer  the  diligent  perform- 
ance of  his  duties.  The  officers  execute 
their  offices  for  the  public  good.  This 
iinplies  their  right  of  reaping  from 
thence  the  recompense  the  services 
the}'  may  render  may  deserve,  without 
the  recompense  being  in  any  way  les- 
sened, except  by  the  sovereign  power 
from  whom  the  officer  derives  his  ap- 
pointment, or  by  another  sovereign 
power  to  whom  the  iirst  has  delegated  the 
right  of  taxation  over  all  the  objects  of 
taxation,  in  common  with  itself,  for  the 
benefit  of  both.  And  no  diminution  in 
the  recompense  of  an  officer  is  just  and 
lawful,  unless  it  be  prospective  or  hy 
way  of  taxation  by  the  sovereignty  who 
has  a  power  to  impose  it,  and  which  is 
intended  to  bear  equally  upon  all  ac- 
cording to  their  estate.  The  compen- 
sation of  an  officer  of  the  United  States 
is  fixed  by  a  law  made  by  congress.  It 
is  in  its  exclusive  discretion  to  determine 
what  shall  be  given.  It  exercises  the 
discretion  and  fixes  the  amount  and 
confers  upon  the  officers  the  right  to  re- 
ceive it  when  it  has  been  earned.  Does 
not  a  tax  then,  by  a  State  upon  the  office, 
diminish  the  recompense  and  contlict 
with  the  law  of  the  United  States,  which 
secures  it  to  the  officer  in  its  entireness.' 
It  certainly  has  such  an  effect;  and  any 
law  of  a  State  imposing  such  a  tax  can- 
not be  constitutional,  because  it  con- 
flicts with  a  law  of  congress  made  in 
pursuance  of  the  constitution  and  which 
makes  it  the  supreme  law  of  the  land." 
2.  2  Winthrop's  Military  Law  146. 
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but  as  an  officer  or  soldier  is  always  subject  to  orders  which  may 
require  his  immediate  removal,  he  is  ordinarily  incapable  of  form- 
ing the  legal  intention  necessary  to  the  acquisition  of  a  legal  resi- 
dence.^ 

5.  Liability  of  Military  Persons  to  Each  Other — {a)  In  General.— 
Numerous  cases  have  been  brought  in  the  civil  courts  by  soldiers 
or  officers  against  their  superiors  for  unauthorized  arrest  and  con- 
finement, for  illegal  punishment,  unjustifiable  violence,  and  other 
causes.  In  such  cases,  if  the  offence  is  not  clearly  illegal,  and 
there  is  insufficient  evidence  of  malice,  the  civil  courts  will  refuse 
to  assume  jurisdiction.* 


1.  Hunt  x>.  Richards,  4  Kan.  475; 
Wood  V.  Fitzgerald,  3  Oreg.  56S. 

In  Taylor  z).  Reading,  4  Brewst.  (Pa.) 
439,  it  was  iield  that  an  enlisted  man 
does  not  gain  a  residence  by  being  sta- 
tioned at  an  arsenal  or  a  fort.  In  Gra- 
ham V.  Com.,  51  Pa.  St.  258,  the  court 
said  that  "a  soldier  is  regarded  as  a 
voter  because  a  citizen  of  the  residence 
he  left  before  entering  the  service,  and 
he  votes  there  wherever  he  may  be." 

Statutory  Regulation  of  Eight  of  Ab- 
sent Soldiers  to  Vote. — During  the  late 
civil  war  acts  were  passed  in  many  of 
the  States  permitting  soldiers  in  active 
service  to  vote  as  if  they  had  been  with- 
in the  limits  of  the  State  at  the  time  of 
an  election.  In  Nevj  Hanifshire^  such 
an  act  was  held  to  be  constitutional. 
Opinion  of  the  Justices,  45  N.  H.  593. 
So  also  in  Ohio.  Lehman  v.  McBride, 
15  Ohio  St.  573.  In  Vermont,  the  act 
was  held  constitutional  only  so  far  as 
federal  oilicers  were  concerned.  Opin- 
ion of  the  Judges,  37  Vt.  665.  In 
Michigan,  the  soldiers'  voting  law  was 
declared  unconstitutional.  People  i'. 
Blodgett,  13  Mich.  127.  So  also  the 
California  law.  Bourland  v.  Hildreth, 
26  Cal.  161.  The  Wisconsin  law  was 
held  constitutional.  Chandler  v.  Ma- 
cin,  16  Wis.  398. 

2.  Jurisdiction  by  Civil  Courts  Over 
Strictly  Military  Matters. — "With  acts 
arfecting  military  rank  or  status  only, 
01  offences  against  articles  of  war  or 
military  discipline,  the  civil  courts  have 
uniformlj'  declined  to  interfere.  Bar- 
wis  V.  Keppel,  2  Wils.  314;  In  re  Man- 
sergh,  I  Best  &  Smith  406,  407,  408; 
Johnstone  v.  Sutton,  x.  T.  R.  546,  548, 
549;  s.  c,  nom.  Sutton  v.  Johnstone,  lb. 
784;  s.  c.,  I  Bro.  P.  C.  (2nd  ed.)  100; 
United  States  v.  Mackenzie,  i  N.  Y. 
Leg.  Obs.  371;  I  Kent  Com.  (6th  ed.) 
341,  note.  No  acts  of  military  officers 
or  tribunals,  within   the  scope  of  their 


jurisdiction,  can  be  revised,  set  aside  or 
punished,  civilly  or  criminally,  by  a 
court  "of  common  law.  Leonards  v. 
Shields,  I  McArthur  on  Courts-mar- 
tial (3rd  ed.)  159,  note  296;  2  lb.  263, 
264;  Grant  v.  Gould,  2  H.  Bl.  69;  Bailey 
V.  Warden,  4  M.  &  S.  400;  Wolton  v. 
Gavin,  16  Q^  B.  48;  Luther  v.  Borden, 
7  How.  (U.  S.)  45;  Wilkes  I'.  Dinsman, 
7  How.  (U.  S.)  89;  s.  c,  nom.  Dinsman 
;'.  Wilkes,  12  How.  (U.  S.)  390,403, 
404;  Dynes  v.  Hoover,  20  How.  (U.  S.) 
65,  82.  Least  of  all  will  the  common 
law  undertake  to  rejudge  acts  done 
flagrante  bello  in  the  iace  of  the  enemy. 
In  republica  maxime  conservanda  sunt 
jura  belli.  Co.  Litt.  11  b.,  Inst.  123, 
129;  Petition  of  Right,  3  Car.  i,  ch.  i, 
(j  7;  Debates  of  the  Commons  on  Mar- 
tial Law,  4  Car.  i;  2  Rushworth's  Hist. 
Coll.  Appendix  78-81;  Barwis  v.  Kep- 
pel, 2  Wils.  314;  Johnstone  v.  Sutton, 
I  T.  R.  546."  Tvler  v.  Pomeroy,  8 
Allen  (Mass.)  480." 

In  Warden  v.  Bailey,  4Tauntr66,  an 
action  of  trespass  was  held  to  lie  by  an 
inferior  military  ofiicer  against  his  su- 
perior officer  who  imprisoned  him  for 
disobedience  to  an  order  made  under 
color,  but  not  within  the  scope  of  mili- 
tary authority.  Chief  Justice  Mans- 
field, in  delivering  the  opinion  of  the 
court,  said:  "This  is  an  application  to 
set  aside  a  nonsuit.  It  is  an  action  for 
false  imprisormient  brought  by  a  ser- 
geant in  the  local  militia  against  the 
adjutant  in  that  militia.  The  evidence 
is  simply  this,  an  order  was  made  bv 
the  colonel  that  the  sergeants  and  cor- 
porals should  attend  an  evening  school 
for  the  purpose  of  learning  to  read  and 
write;  the  sergeant  major  was  to  be  the 
school  master  and  all  men  were  to  pay 
8d.  per  week  to  defray  the  school  mas- 
ter's salary  and  the  expense  of  fire  and 
candles;  therefore  it  was,  first,  an  or- 
der   to   attend  a  school  for  learning  to 
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read  and  write;  secondly,  it  was  a  tax 
of  payment  of  mone}'.  The  defend- 
ant's counsel  have  admitted,  properly,  I 
dare  say,  that  the  plaintiff  was  not  im- 
prisoned for  disobedience  to  this  order, 
but  for  supposed  mutinous  expressions 
of  them;  however,  there  is  no  evidence. 
The  learned  judge  was  desired  to  non- 
suit the  plaintiff  upon  the  ground  of  a 
doctrine  supposed  to  be  established  bj' 
the  case  of  Sutton  w.  Johnstone,  i  Term 
536,  that  an  inferior  officer  cannot  main- 
tain an  action  against  a  superior  officer 
for  imprisonment  inflicted  in  conse- 
quence of  disobedience  to  any  command 
whatsoever,  issued  by  the  superior  to 
the  inferior  officer.  To  be  sure,  that  is 
a  very  wide  inference  to  draw  from 
Sutton  V.  Johnstone,  i  Term  536,  that 
being  only  a  case  of  imprisonment  for 
disobedience  to  the  ordes  issued  in  tlie 
heat  of  (he  battle,  where  obedience, 
and  instant  obedience,  is  necessary. 
Lord  Mansfield  and  Lord  Lough- 
borough do  not  decide  this  point; 
they  expressly  avoid  determining  it, 
though  they  intimate  a  very  strong 
opinion  and  observe  that  it  is  a  very 
important  case  and  send  it  to  the 
dernier  resort.  The  only  point  there- 
fore, decided  in  Sutton  v.  Johnstone,  1 
Term  536,  is,  that  there  "vnas  probable 
cause  for  the  imprisonment  in  that  case. 
Here  it  is  admitted  by  the  defendant 
that  it  is  not  for  disobedience  to  the  or- 
der that  the  imprisonment  was  inflicted, 
but  for  mutinous  expressions  which 
were  not  proved;  so  that  the  event  of 
this  motion  is  not  made  directly  to  de- 
pend upon  the  legality  of  that  order. 
But  with  respect  to  the  order  itself,  it 
might  indeed  be  very  convenient  that  a 
military  officer  might  be  enabled  to 
make  the  men  under  his  command  learn 
to  read  and  write,  it  might  be  very  use- 
ful, but  is  not  a  part  of  military  disci- 
pline. Then,  further,  there  is  a  tax  of 
Sd.  per  week  for  learning  to  read  and 
write.  Now  if  the  hpuse  of  lords  had 
inserted  in  an  act  of  parliament  that 
sergeants  and  corporals  should  pay  8d. 
per  week  for  learning  to  read  and  write, 
the  bill  on  coming  down  to  the  lower 
house  would  certainl3'  have  been  thrown 
out;  and  clearly  a  commanding  officer 
of  a  regiment  cannot  impose  that  tax. 
We  think  then  that  the  order  to  attend 
the  school  most  probably  was  bad  and  an 
excess  of  authority,  but  the  order  of 
taxation  was  certainly  so;  and  that  or- 
der was  never  rescinded.  The  subject 
cannot  be  taxed,  even  in  the  most  in- 
direct way,  unless   it   originates  in  the 


lower  house  of  parliament.  We  there- 
fore think  that  the  rule  must  be  absolute 
for  a  new  trial,  but  I  must  express  the 
strongest  wish  that  the  cause  will  not  be 
again  tried,  for'  all  disputes  respecting 
the  extent  of  niilitar3'  discipline  are 
greatly  to  be  deprecated,  especially  in 
time  of  war;  they  are  of  the  worst  conse- 
quence and  such  as  no  good  subject 
will  wish  to  see  discussed  in  a  civil  ac- 
tion, they  ought  only  to  be  the  subject 
of  arrangement  among  military  men." 

In  the  leading  case  of  Sutton  v.  John- 
stone, I  Term  493,  the  declaration 
averred  that  the  defendant  maliciously 
and  without  probable  cause  charged 
the  plaintiff  with  the  crimes  of  disobe- 
dience of  orders  and  of  delay  of  the 
public  service,  and  upon  that  charge  had 
put  him  under  arrest  and  procured  him 
to  be  tried  by  court-martial.  The  court 
entered  judgment  for  the  defendant. 
Lord  Mansfield,  in  delivering  the 
opinion,  said:  "A  commander-in-chief 
has  a  discretionary  power  by  this  mili- 
tary code  to  arrest,  suspend  and  put  an3' 
man  of  the  fleet  upon  his  trial.  A  court- 
maVtial  alone  can  judge  of  the  charge. 
Bu£  the  military  law  hath  foreseen  that 
though  it  is  necessary  to  give  superiors 
great  discretionary  power,  it  may  be 
abused  to  oppression  and  therefore  has 
provided  against  such  by  the  33rd  ar- 
ticle. A  commander  \\'ho  arrests,  sus- 
pends and  puts  a  man  on  his  trial,  with- 
out probable  cause,  is  guilty  \\'ithin  that 
article;  but  the  same  jurisdiction  which 
tries  the  original  charge  must  try  the 
probable  cause,  which  in  effect  is  a  new 
trial.  And  every  reason  which  requires 
the  original  charge  to  be  tried  by  a 
military  jurisdiction,  equally  holds  to 
try  the  probable  cause  by  that  jurisdic- 
tion. The  salvation  of  this  country 
depends  upon  the  discipline  of  the  fleet, 
without  discipline  they  would  be  a  rab- 
ble, dangerous  only  to  their  friends  and 
harmless  to  the  enemy.  Commanders, 
in  a  day  of  battle,  must  act  upon  deli- 
cate suspicions;  upon  the  evidence  of 
their  own  eyes;  they  must  give  desper- 
ate commands;  thev  must  require  in- 
stantaneous obedience.  In  case  of  a 
general  misbehavior  they  may  be 
forced  to  suspend  several  officers  and 
put  others  in  their  places.  A  military 
tribunal  is  capable  of  feeling  all  these 
circumstances  and  understanding  that 
the  first,  second  and  third  part  of  a  sol- 
dier is  obedience.  But  what  condition 
will  a  commander  be  in,  if,  upon  the 
exercising  of  his  authority,  he  is  liable 
to   be   tried    by    a  common    law  judi- 
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(U)  Actions  Against  Members  of  a  Court-martial. — An  action 
will  lie  against  members  of  a  court-martial  who  illegally  exceed 
their  jurisdiction  and  abuse  their  authority  in  an  arbitrary  man- 


cature?  If  this  action  is  admitted, 
every  acquittal  before  a  court-martial 
will  produce  one.  Not  knowing  the 
law  or  the  rules  of  evidence,  no  com- 
mander or  superior  officer  will  dare  to 
act;  their  inferiors  will  insult  and 
threaten  them.  The  relaxation  and  de- 
cay of  discipline  in  the  fleet  has  been 
severelj'  felt.  Upon  an  unsuccessful 
battle  there  are  mutual  recriminations, 
mutual  charges  and  mutual  trials.  The 
whole  fleet  take  sides- \vlth  great  ani- 
mosity. Party  prejudices  mix.  If  every 
trial  is  to  be  followed  by  an  action,  it  is 
easy  to  see  how  endless  the  confusion, 
how  infinite  the  mischief  will  be.  The 
person  unjustly  accused  is  not  without 
his  remedy.  He  has  the  properest 
among  military  men.  Reparation  done 
to  him  by  an  acquittal.  And  he,  who 
accused  him  unjustly,  is  blasted  forever 
and  dismissed  the  service.  These  con- 
siderations incline  us  to  lean  against 
introducing  the  action.  But  there  is  no 
authority  of  any  kind  either  way,  and 
there  is  no  principle  to  be  drawn  from 
the  analog)'  of  other  cases  which  is  ap- 
plicable to  other  trials  by  sea  court- 
martials  under  the  marine  law,  con- 
firmed, directed  and  authorized  by  stat- 
ute. And,  therefore,  it  must  be  owned 
the  question  is  doubtful,  and  when  a 
judgment  shall  depend  upon  a  decision 
of  this  question,  it  is  fit  to  be  settled  by 
the  highest  authority.  " 

1.  In  Duffield  v.  Smith,  3  S.  &  R. 
(Pa.)  590,  an  action  of  trespass  was 
sustained  against  the  judge  advocate  of 
a  court-martial  which  was  not  author- 
ized either  by  the  United  States  or 
the  State  of  Penns3'lvania. 

In  Frye  v.  Ogle,  i  McArthur  (D.  C.) 
22g,  the  plaintiff  recovered  £1  000 
damages  from  the  president  of  a  naval 
court-martial,  who  had  exceeded  and 
abused  his  authority  in  an  arbitrary 
manner. 

If  a  court-martial  has  jurisdiction 
over  a  case,  and  exercised  its  authority 
in  a  reasonable  manner,  its  members 
cannot  be  held  liable  in  an  action  for 
damages  for  any  judgment,  however 
erroneous  that  they  ma^'  have  rendered. 
In  Vanderheyden  v.  Young,  11  Johns. 
(N.  Y.)  150,  the  plaintiff  brought  an 
action  of  trespass  against  the  defendant 


for  false  imprisonment.  The  defendant 
was  a  member  of  a  court-martial  which 
had  tried  and  convicted  the  plaintifi'  of 
the  offence  of  desertion.  The  court  iu 
entering  judgment  for  the  defendant 
said:  "The  distinction  taken  by  Justice 
Wilson,  in  Drewy  v.  Coulton  (i 
East  56,  in  the  notes),  is  a  very  sound 
one.  'In  very  few  instances,'  he  says, 
'is  an  officer  answerable  for  what  he 
does  to  the  best  of  his  judgment,  in 
cases  where  he  is  compelled  to  act,  but 
the  action  lies  where  the  officer  has  an 
option  whether  he  will  act  or  not.'    If 

.  the  court-martial  had  jurisdiction  over 
the  person  of  the  plaintiff,  and  over  the 
subject  matter  (his  offence),  then,  most 
clearly,  the  members  of  that  court  are 
not  answerable,  i  Ld.  Rayra.  467. 
The  plaintiff  admitted  both  facts,  by 
submitting  to  the  jurisdiction  of  the 
court,  and  pleading  guilty.  I  will  only 
add,  that  it  would  be  most  mischievous 
and  pernicious  to  subject  men  acting  in 
a  judicial  capacity,  to  actions,  where 
their  conduct  is  fair  and  impartial, 
when  they  are  uninfluenced  by  any  cor- 
rupt or  improper  motives,  for  a  mere 
mistake  of  judgment.  In  the  present 
case,  they  are  called  in  question  by  a 
person  who,  b)'  acknowledging  the 
jurisdiction  of  the  court  and  his  own 
guilt,  never  required  them  even  to  de- 
liberate on  any  of  these  points  or  sub- 
jects." 

In  a  similar  case  in  Pennsylvania, 
Chief  Justice  Gibson  said:  "It  is 
conceded,  that  if  the  court-martial  had 
jurisdiction,  the  defendant  was  justi- 
fiable in  causing  its  sentence  to  be  ex' 
ecuted.  That  it  was  legally  constituted, 
and  had  jurisdiction  of  the  offence,  is 
not  disputed.  But  it  is  alleged  that  the 
plaintiff  was  not  de  jure  a  member  of 
the  company;  consequently,  that  the 
court  had  no  jurisdiction  of  his  person; 
and  hence  it  is  inferred  that  the  sen- 
tence is  void,  and  the  defendant  a  tres- 
passer. This  inference  is  not  supported 
by  authority,  and  it  is  certainly  against 
reason.  In  Vanderhej'den  v.  Young, 
II  Johns.  Rep.  150,  pleading  guilt)^  was 
held  to  be  such  an  admission  of  juris- 
diction, both  of  the  person  aijd  of  the 
offence,  as  to  conclude  the  party  in  a 
subsequent  proceeding.     Consent  can- 
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(c)  Actions  Against  Persons  Executing  Illegal  Sentences. — An  ac- 
tion will  also  lie  against  an  officer  or  soldier  who  executes  the  sen- 
tence of  a  court-martial  not  legally  constituted,  or  executes  an 
illegal  order  of  a  legally  constituted  court. ^ 


not  give  jurisdiction  of  the  offence;  but 
I  incline  to  think,  that  such  an  admis- 
sion would  protect  the  court  and  its 
oiiicer,  on  the  maxim  quod  volenti  non 
fit  injuria.  That  decision  is,  however, 
clear  and  indisputable  law,  as  regards 
jurisdiction  of  the  person.  A  right  of 
individual  exemption  may  be  waived; 
and  when  it  is  found  against  the  party, 
he  stands  precisely  as  if  it  had  not  been 
asserted.  It  will  not  be  pretended, 
that  an  attorney  who  had  ineffectually 
pleaded  his  privilege,  would  by  subse- 
quently establishing  it,  entitle  himself, 
in  England,  to  treat  the  sheriff  as  a 
trespasser;  or,  that  a  militia-man  could 
maintain  trespass  against  the  members 
of  a  court-martial  for  having  erro- 
neously decided,  that  he  had  not  at- 
tained the  age  at  whicli  military  duty 
ceases,  when  the  offence  was  com- 
mitted. If  personal  exemption  could  be 
urged  anj'where  but  before  the  court- 
martial  itself,  no  one  concerned  in  the 
execution  of  the  sentence  would  ever  be 
safe.  The  members  would  proceed  at 
their  peril,  although  the  fact  of  the  ex- 
emption might,  as  in  the  case  before  us, 
be  extremely  doubtful  on  the  evidence. 
A  plea  to  the  jurisdiction  is  a  plea  in 
abatement;  but  a.  defence  that  tl)e  ac- 
cused was  not  a  member  of  the  corps, 
and  not  liable  to  military  duty  in  it,  is 
not  an  abatement,  like  the  plea  of  privi- 
lege, which  alleges  jurisdiction  else- 
where, but  in  bar.  It  goes  to  the  roBt 
of  the  charge,  the  military  character  of 
the  accused  being  the  foundation  of  the 
prosecution,  and  a  fact,  without  proof 
of  which,  the  offence  cannot  be  made 
out.  As,  then,  the  fact  of  soldiership 
is  one  on  which,  where  it  is  denied, 
every  court-martial  must  pass,  it  would 
be  intolerably  severe  to  require  the 
members  to  decide  it  at  the  peril  of  be-, 
coming  trespassers,  in  case  the  accused 
should  be  able  to  make  out  the  facts  of 
his  defence  by  more  satisfactory  evi- 
dence subsequently;  and  this  although 
they  may  have  been  compelled  to  de- 
cide a  question  of  great  difficulty,  and 
nave  acted  with  the  most  perfect  good 
faith;  and  it  would  still  be  more  severe 
to  implicate  the  officer  who  should  exe- 
cute the  process,  which  ordinarily  fur- 
nishes  a   sufficient  justification,   if  no 
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irregularity',  or  want  of  jurisdiction  ap- 
pear on  the  face  of  it.  No  danger  is  to 
be  apprehended  that  courts-martial  will 
arbitrarily  assume  jurisdiction  of  those 
•who  are  notoriously  not  subject  to 
military  law.  An  act  of  such  glaring 
injustice  would  be  evidence  of  mala 
fides,  and  such  a  gross  abuse  of  author- 
ity, as,  on  the  principle  of  the  Six  Car- 
penters' Case,  to  make  the  members 
trespassers  ah  initio.  But  where  a 
court-martial  has  bona  fide  convicted  a 
person  not  subject  to  military  duty,  of 
an  offence  within  its  jurisdiction,  neither 
the  members  who  composed  it,  nor  an 
officer  who  has  executed  its  sentence, 
can  be  made  to  respond  in  damai^es." 
Shoemaker  v.  Nesbit,  2  Rawle  (Pa.) 
201. 

In  the  following  cases  actions  against 
members  of  court-martials  were  not 
sustained.  Mann  v.  Owen,  9  Barn.  & 
Cres.  zfj^\  Jekvell  v.  Moore,  2  Bos.  & 
Pull.  "(N.  R.)  341;  Home  v.  Lord 
Bentinck,  2  Brod.  &  Bing.  130. 

1.  In  Wise  t'.  Withers,  3  Cranch 
(U.  S.)  331,  the  court  decided  that  tres- 
pass would  lie  against  a  collector  of  a 
militia  fine,  who  distrained  for  a  fine 
imposed  by  a  court-martial  upon  a 
person  not  liable  to  be  enrolled  in  the 
militia.  Chief  Justice  Marshall, 
in  concluding  his  opinion,  said:  "It  fol- 
lows from  this  opinion,  that  a  court- 
martial  has  no  jurisdiction  over  a 
justice  of  the  peace  as  a  militia-man ;  he 
could  never  Ije  legally  enrolled;  and  it 
is  a  principle,  that  a  decision  of  such  a 
tribunal,  in  a  case  clearly  without  its 
jurisdiction,  cannot  protect  the  officer 
who  executes  it.  The  court  and  the 
officer  are  all  trespassers." 

In  Dj'nes  v.  Hoover,  20  How.  (U. 
S.)  65,  Mr.  Justice  Wayne,  in  speak- 
ing of^  the  effect  of  the  confirmation  of 
a  court-martial,  said :  "When  confirmed 
it  is  altogether  beyond  the  jurisdiction 
or  enquiry  of  any  civil  tribunal  what- 
ever, unless  it  shall  be  in  a  case  in 
which  the  court  had  no  jurisdiction 
over  the  subject  matter  or  charge,  or 
one  in  which,  having  jurisdiction  over 
the  subject  matter,  it  Jnas  failed  to  ob- 
serve the  rules  prescribed  by  the  statute 
for  its  exercise.  In  such  cases,  as  has 
just  been  said,  all  of  the  parties  to  such 
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{d)  Liability  for  Statements  in  Official  Reports. — Official  reports 
are  privileged  communications,  and  where  statements  are  made  m 
them  in  good  faith,  and  in  the  line  of  the  duty  of  the  person 
making  the  report,  such  statements  are  privileged,  and  an  action 
for  damages  cannot  be  based  upon  them.^ 


illegal  trial  are  trespassers  upon  a  party 
aggrieved  by  it,  and  he  may  recover 
damages  from  them  on  a  proper  suit  in 
a  civil  court,  by  the  verdict  of  a  jury." 

In  Hutton  v.  Blaine,  2  S.  &  R.  (Pa.) 
74,  Blaine  brought  an  action  of  trespass 
against  Hutton.  The  defendant  justi- 
fied as  a  constable  under  a  warrant  di- 
rected to  him  by  the  president  of  a  regi- 
mental court-martial  of  militia.  Chief 
Justice  Tilghmak",  in  delivering  the 
opinion  of  the  court,  said:  "There  ap- 
pears to  be  nothing  in  this  case  which 
was  not  cognizable  by  a  regimental 
court;  so  that  I  see  no  reason  for 
doubting  of  the  court's  jurisdiction. 
Want  of  jurisdiction  would  have  been 
fatal  to  all  their  proceedings;  and  how- 
ever hard  it  might  be  on  the  constable, 
he  would  in  that  case  have  been  liable 
to  an  action  for  serving  this  process. 
It  is  incumbent  likewise  on  the  con- 
stable to  show,  that  the  court  has  been 
constituted  according  to  law,  which  has 
been  done." 

1.  Libel  and  Privileged  Communica- 
tions.— In  Maurice  v.  Worden,  54  Md. 
257,  the  superintendent  of  the  naval 
academy  was  sued  for  statements 
made  in  an  oflficial  report  to  the  naval 
department,  concerning  the  miscon- 
duct of  a  subordinate.  The  court  held 
that  the  report  was  "privileged  to  the 
extent  that  the  occasion  of  making  it 
rebuts  the  presumption  of  malice,  and 
throws  upon  the  plaintiff  the  onus  of 
proving  that  it  was  not  made  from 
duty,  but  from  actual  malice  and  with- 
out reasonable  and  probable  cause." 

In  the  leading  English  case  of  Daw- 
kins  V.  Lord  F.  Paulet,  the  declaration 
was  for  libel.  The  defendant  filed  a 
plea  in  which  he  averred  that  he  was 
the  superior  military  officer  of  the 
plaintiff,  and  the  plaintiff  was  under 
his  command,  and  it  was  the  defend- 
ant's duty  as  such  superior  officer  to 
forward  to  the  adjutant  general  of  the 
army  letters  written  and  sent  to  him  as 
such  superior  officer,  in  relation  to 
their  military  conduct,  duties  and 
qualification  by  the  officers  under  his 
command,  and  to  make  for  the  com- 
mander-in-chief reports  in  writing  to 
the  adjutant  general  on   the  subject  of 


such  letters;  that  the  defendant,  as  such 
superior  oiKcer  had  received  from  the 
plaintiff  letters  from  the  defendant  in 
relation  to  his  military  duties  and  to 
certain  orders  received  by  him  as  such 
officer  and  which  the  plaintiff  requested 
might  be  forwarded  by  the  defendant  to 
the  adjutant  general;  and  the  defend- 
ant in  the  course  of  military  duty  and 
as  an  act  of  military  duty  forwarded 
the  letters  to  the  adjutant  general;  and 
for  the  information  of  the  commander- 
in-chief,  when  forwarding  such  letters 
the  defendant  made  certain  reports  in 
writing  in  relation  to  the  letters  of  the 
plaintiff,  which  was  the  libel  com- 
plained of.  The  plaintiff  filed  a  repli- 
cation in  which  he  averred  that  the 
libel  was  written  by  the  defendant  with 
actual  malice,  and  >vithout  any  reason- 
able, probable  or  justifiable  cause,  and 
not  bona  fide,  or  in  the  bona  fide  dis- 
charge of  the  defendant's  duty  as  such 
superior  officer.  On  demurrer  the 
majority  of  court  held  that  the  replica- 
tion was  bad,  and  that  no  action  would 
lie  against  a  military  officer  for  an  act 
done  in  the  ordinary  course  of  his  duty 
as  such  officer,  even  if  done  maliciously 
and  without  reasonable  or  probable 
cause.  Chief  Justice  Cockburn, 
in  a  dissenting  opinion,  held  that  an 
action  would  lie  if  the  reports,  though 
made  under  the  circumstances  alleged 
in'  the  plea,  were  made  with  actual 
malice  and  without  reasonable  or 
probable  cause.  See  also  Home  i). 
Lord  Bentinck,  2  Brod.  &  Bing.  130; 
Beatson  v.   Skene,   5   Hurl.  &  Norm. 

S37- 

If  the  communications  are  not  di- 
rected to  the  government,  they  are  not 
privileged.  In  Harwood  v.  Green,  3 
Carr  &  Payne  141,  it  was  decided  that 
an  officer  in  the  navy  has  no  right  to 
make  communications  upon  subjects 
with  which  he  becomes  acquainted  in 
his  professional  capacity,  except  to  the 
government,  and,  therefore,  a  letter, 
written  to  Lloyd's  Coffee  House,  about 
the  conduct  of  a  captain  of  a  transport 
ship,  by  a  lieutenant  who  was  superin- 
tendent on  board,  is  not  a  privileged 
communication;  nor  can  evidence  of 
its   being  the   practice  for  persons  so 
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[e)  Liability  for  Illegal  Punishment  or  Violence. — Where  an  offi- 
cer inflicts  an  illegal  punishment  on  an  inferior,  or  uses  unneces- 
sary violence  on  another  officer  or  soldier,  he  is  liable  in  a  civil 
action  to  the  person  injured.^ 


circumstanced  to  make  communications 
to  Lloyd's  be  received  in  an  action  for 
libel  against  such  a  person,  either  as 
furnishing  a  defence  in  conjunction 
■with  other  circumstances,  or  in  mitiga- 
tion of  the  damages  to  be  recovered. 

A  complaint  against  an  officer  made 
by  an  inferior  to  a  competent  superior 
for  the  purpose  of  obtaining  redress  is 
no  ground  for  an  action.  la  Fairman  v. 
Ives,  5  Barn.&  Aid.  642,  Best,  J.,  said: 
"I  think  there  was  not  a  sufficient  pub- 
lication in  this  case,  to  support  an  ac- 
tion for  a  libel.  The  letter  complained 
of  was  addressed  to  the  secretary  of 
war,  and  was  delivered  to  him,  and  to 
him  only,  with  an  intent  to  prevail  on 
him  to  exert  his  authority'  to  compel 
the  plaintiff,  an  officer  in  the  array,  to 
pay  to  the  defendant  a  debt.  The  de- 
fendant seems  to  have  felt  that  the 
plaintiff  had  treated  him  very  ill,  and 
the  letter  contains  such  expressions  as 
an  angry  man  was  likely  to  use,  and 
such  as  would  have  rendered  the  letter 
a  libel  if  it  had  been  sent  into  general 
circulation,  or  to  an  individual,  without 
a  sufficient  cause  to  justify  the  sending 
of  it.  But  the  circumstances  under 
which  this  letter  was  sent  rendered  it  a 
privileged  communication.  It  was  an 
application  for  the  redress  of  a  griev- 
ance made  to  one  of  the  king's  minis- 
ters, who,  as  the ,  defendant  honestly 
thought,  had  authority  to  afford  him  re- 
dress. And  this  may  be  done  without 
hazard  of  an  action  or  prosecution, 
if  the  application  be  made  hona  fide 
with  a  view  of  obtaining  redress  to 
some  injury  received,  or  to  prevent  or 
punish  some  public  abuse.  In  the  case 
of  the  King  v.  Bayley,  3  Bacon's  Abr. 
to  Libel  A  2,  a  letter  addressed  to  Gen- 
eral Willes  and  the  four  principal 
officers  of  the  guards,  to  be  bv  them 
presented  to  the  king,  stating  that  the 
prosecutor  had  obtained  from  the  de- 
fendant a  warrant  for  the  payment  of 
money  due  to  hhn  from  government, 
under  the  promise  of  paying  the  de- 
fendant such  money,  and  that  the  pros- 
ecutor had  received  the  money,  and  had 
not  paid  it  over  to  the  defendant;  was 
held  to  be  no  libel,  but  a  representation 
of  an  injury,  drawn  up  in  a  proper  way 
for  redress.    That  case  is  like  the  pres- 


ent. Neither  the  officers  nor  the  king 
could  give  the  defendant  direct  assist- 
ance in  receiving  the  money  wrong- 
fully withheld.  But  the  king  had  au- 
thority to  dismiss  an  officer  from  his 
service,  and  most  probably  would  dis- 
miss anyone  who  hesitated  to  do  what 
honor  and  justice  required.  In  the 
present  case,  there  was,  at  least,  prob- 
able cause  for  thinking  that  the  secre- 
tary of  war  would  advise  his  majesty, 
that  the  plaintiff  was  not  worthy  to  re- 
main in  the  army,  unless  he  did  the  de- 
fendant immediate  justice." 

1.  "For  a  malicious  exercise  by  a 
military'  officer  of  lawful  authority. 
Wall  V.  McNamara,  cited  in  i  T.  R. 
502,  536;  Govern6r  Wall's  Case,  28 
Howell's  State  Trials,  144,  176;  Luther 
V.  Borden,  7  How.  46;  Dinsman  v. 
Wilkes,  12  How.  403,  405;  or  for  acts  of 
a  military  officer  or  court,  in  excess  of 
authority,  though  done  in  good  faith, 
towards  those  in  the  military  service, 
and  a  fortiori  towards  those  who  are 
not,  where  the  civil  laws  are  in  full 
force,  the  person  injured  may  obtain  re- 
dress in  the  ordinary  way,  by  suit 
against  the  wrongdoer.  Frye  v.  Ogle, 
reported  in  the  London  Magazine  for 
1746,  pp.  124,  125,  576,  577,  stated  in  the 
Prendergast's  Law  of  Army  Officers 
130-132,  and  in  i  Mc  Arthur  on  Courts- 
martial  229,  344;  and  cited  in  4  Taunt. 
76,  87;  Comyn  v.  Sabine,  cited  in 
Cow.  169,  175,  176;  Swinton  v.  MoUoy, 
cited  in  i  T.  R.  537;  Warden  v.  Bailey, 
4  Taunt.  67;  reversed  in  Bailey  v.  War- 
den, 4  M.  &  S.  400,  only  on  the  ground 
that  the  act  complained  of  was  in  one 
view  within  the  scope  of  the  defendant's 
military  authority.  Wolton  v.  Gavin, 
16  Q^B.  52,62,  70,  79;  Wise  V.  Withers, 
3  Cranch  (U.  S.)  331 ;  Dynes  %).  Hoover, 
20  How.  (U.  S.)  65,  80;  Fisher  v.  Mc- 
Girr,  I  Gray  (Mass.)  45;  Massachu- 
setts' Declaration  of  Rights,  art.  28; 
Wilson  V.  Mackenzie,  7  Hill  (N.  Y.) 
95.  In  the  words  of  Lord  Chief 
Justice  Wilmot,  "if  a  man  be  treated 
like  a  soldier,  who  is  not  duly  listed  or 
subject  to  military  discipline,  he  has  his 
action.'  "  Wilmot,  85,  86,  note.  Tyler 
V.  Pomeroy,  8  Allen  (4  Mass.)  480. 
See  also  Wilson  v.  McKenzie,  7  Hill 
(N.  Y.)  95. 


435 


Civil  Belations 


MILITARY  LAW. 


of  the  Military. 


Punishments  can  ordinarily  only  be  legally  inflicted  upon  exe- 
cution of  the  sentence  of  a  court-martial,  and  not  at  the  mere  will 
of  a  commanding  officer.  In  times  of  war,  however,  or  on  occa- 
sions of  great  emergency,  an  officer  may  be  justified  in  using 
severe  measures  of  restraint;  but  in  doing  so  he  may  only  use 
such  measures  as  are  reasonable  under' the  circumstances.' 


The  burden  of  proof  that  an  officer 
exceeded  his  powers  is  upon  the  party 
complaining.  In  a  suit  brought  by  a 
marine  against  an  officer  commanding 
a  squadron,  in  which  the  marine  alleged 
that  he  was  illegally  detained  on  board 
after  the  expiration  of  his  term  of  en- 
listment, the  court  said:  "Especially  is 
it  proper,  not  only  that  a  public  officer, 
situated  like  the  defendant,  should  be 
invested  with  a  wide  discretion,  but  be 
upheld  in  it,  when  honestly  exercising, 
and  not  transcending  it,  as  to  discipline 
in  such  remote  places,  or  such  a  long 
and  dangerous  cruise,  among  such  sav- 
age islands  and  oceans,  and  with  the 
safet}'  of  so  many  lives  and  the  respecta- 
bility and  honor  of  his  country's  flag  in 
charge.  In  such  a  critical  position,  his 
reasons  for  action  one  way  or  another, 
are  often  the  fruits  of  his  own  observa- 
tion, and  not  susceptible  of  technical 
proof  on  his  part.  No  review  of  his 
decisions,  if  within  his  jurisdiction,  is 
conferred  bj'  law  on  either  courts,  or 
juries,  or  subordinates,  and,  as  this 
court  held  in  another  case,  it  sometimes 
happens  that  "a  prompt  and  unhesitat- 
ing obedience  to  orders  is  indispensable 
to  the  complete  attainment  of  the  sub- 
ject. While  subordinate  soldiers  or  of- 
ficers are  pausing  to  consider  whether 
they  ought  to  obey,  or  are  scrupulously 
weighing  the  evidence  of  fact  upon  which 
the  commander-in-chief  exercises  the 
riglit  to  demand  their  services,  the  hos- 
tile enterprise  may  be  accomplished 
without  the  means  of  resistance." 
Martin   v.  Mott,    12  Wheat.  (U.  S.)  19. 

"Hence,  while  an  officer  acts  within 
the  limits  of  that  discretion,  the  same 
law  which  gives  it  to  him  will  protect 
him  in  the  exercise  of  it.  But  for  acts 
beyond  his  jurisdiction,  or  attended  by 
circumstances  of  excessive  severity, 
arising  from  ill  will,  a  depraved  dispo- 
sition, or  vindictive  feeling,  he  can 
claim  no  exemption  and  should  be  al- 
lowed none  under  color  of  his  office, 
however  elevated  or  however  humble 
the  victim.  Williams  Ti.  Mudie,  2  Carr. 
&  Payne,  158,  note;  Warden  v.  Bailey,  4 
Taunt.  67.  When  not  offiending  under 
such    circumstances,     his    justification 


does  not  rest  on  the  general  ground  of 
vindicating  a  trespass  in  private  life, 
and  between  those  not  acting  officially 
and  not  with  a  discretion.  Because 
then,  acts  of  violence  being  first  proved, 
the  person  using  them  must  go  forward 
next,  and  show  the  moderation  or  justi- 
fication of  the  blows  used.  2  Green- 
leaf  on  Ev.,  (j  99.  The  chief  mistake 
below  was  in  looking  only  to  such  cases 
as  a  guide.  For  the  justification  rests 
here  on  a  rule  of  law  entirely  different, 
though  well  settled,  and  is,  that  the 
acts  of  a  public  officer  on  public  mat- 
ters, within  his  jurisdiction,  and  where 
he  has  a  discretion,  are  to  be  presumed 
legal,  till  shown  by  others  to  be  unjus- 
tifiable. Gidley  v.  Palmerston,  7 
Moore  iii;  Vanderhevden  v.  Young, 
II  Johns.  150;  6  Har.  &  Johns.  329; 
Martin  v.  Mott,  12  Wheat.  {U.  S.)  31. 
This,  too,  is  not  on  the  principle  merely 
that  innocence  and  doing  right  are  to 
be  presumed,  till  the  contrary  is  shown. 
I  Greenl.,  §  35-37.  But  that  the  offi- 
cer, being  entrusted  with  a  discretion 
for  public  purposes,  is  not  to  be  pun- 
ished for  the  exercise  of  it,  unless  it  is 
first  proved  against  him,  either  that  he 
exercised  the  power  confided  in  cases 
without  his  jurisdiction,  or  in  a  manner 
not  confided  to  him,  as  with  malice, 
cruelty,  or  wilful  oppression,  or,  in  the 
words  of  Lord  Mansfield,  in  Wall 
V.  McNamara,  2  C.  &  P.  158,  note,  that 
he  exercised  it  as  'if  the  heart  is 
wrong.'  In  short,  it  is  not  enough  to 
show  he  committed  an  error  in  judg- 
ment, but  it  must  have  been  a  malicious 
and  wilful  error.  Harnian  v.  Tappen- 
den  et  al.,  i  East  562,  565,  note." 
Wilkes  V.  Dinsman,  7  How.  (U.  S.) 
89;  12  How.  (U.  S.)  390. 

1.  Liability  to  Soldiers  tor  Abuse  of 
Officer's  Authority. — "By  the  authorities 
nothing  is  more  clearly  and  fully  de- 
clared than  that  punishments  cannot 
legally  be  inflicted  at  the  will  of  com- 
manders, that  they  can  be  administered 
only  in  execution  of  the  sentences  of 
military  courts.  Such  punishments, 
whether  ordered  by  way  of  discipline 
in-espective  of  arrest  and  trial,  or  while 
the  party  is  in  arrest  awaiting  trial,  or 
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6.  Liability  of  Military  Persons  to  Civilians — («)  For  Abuse  of 
Authority. — A  military  officer  is  not  liable  for  an  error  of  judg- 
ment in  the  lawful  exercise  of  a  discretionary  authority ;  but  if  he 
exceeds  such  authority  or  abuses  it,  and  a  civilian  is  thereby  injured 
either  in  person  or  estate,  the  officer  is  liable  in  damages  in  an 
action  at  law  to  the  person  injured. ^ 

{J})  For  Injuries  in  Time  of  War. — Officers  and  soldiers  are  not 
held  to  so  strict  an  accountability  to  civilians  in  time  of  war  as  in 
time  of  peace.     Thus,  an  officer  is  not  liable  for  seizing  and  de- 


between  trial  and  sentence,  or  after 
sentence  and  while  awaiting  transpor- 
tation to  place  of  confinement,  or  while 
he  is  under  sentence  and  in  addition  to 
the  sentence,  have  been  repeatedly  de- 
nounced in  general  orders  and  the 
opinions  to  the  judge  advocate  gen- 
eral, and  forbidden  in  practice  by  de- 
partment commander  .  The 
practical  result  is  that  the  only  disci- 
pline in  the  nature  of  punishm^ent  that, 
under  existing  law,  can  in  general  safely 
or  legally  be  administered  to  soldiers  in 
the  absence  of  trial  and  sentence  is  a 
deprivation  of  privileges  in  the  discre- 
tion of  the  commander  to  grant  or 
withhold  (such  as  leaves  of  absence  or 
passes),  or  an  exclusion  from  promotion 
as  noncommissioned  officers,  together 
with  such  discrimination  against  them 
as  to  selection  for  the  more  agreeable 
duties  as  may  be  just  and  proper.  To 
vest  in  commanders  a  specific  power  of 
disciplinary  punishment,  express  legis- 
lation would  be  requisite.  Cases  will 
indeed  sometimes  arise  in  the  military 
service  when  a  superior  is  called  upon 
to  employ  towards  an  inferior  a  degree 
or  quality  of  force  not  in  general  per- 
missible. As  where  he  is  required  to 
defend  himself  against  an  assailant,  to 
suppress  a  mutiny,  to  quell  a  dangerous 
offender  or  quiet  a  turbulent  one,  to 
overcome  resistance  made  to  an  arrest, 
to  secure  a  soldier  attempting  to  desjrt, 
or  to  capture  a  prisoner  escaping  from 
custody:  in  such  instances  the  superior 
may  in  general  resort  to  the  necessary 
personal  force,  use  of  arms,  imprison- 
ment, ironing,  or  other  available  form 
of  constraint,  and  in  extreme  cases  may 
even  be  warranted  in  taking  life.  Es- 
pecially in  time  of  war,  and  when  the 
command  is  before  the  enemy,  will  such 
forcible  and  vigorous  measures  be  jus- 
tified. This,  however,  is  repression 
and  restraint.,  not  funishinent ;  no 
greater  force  or  more  severe  restriction 
is  therefore  to  be  employed  than  may 


be  reasonable  and  needful  under  the 
circumstances,  and  where  the  com- 
mander is  provided  with  the  usual  or 
with  adequate  facilities  for  apprehend- 
ing and  confining  an  offender  with  a 
view  to  trial,  he  is  not,  even  in  time  of 
war,  to  inflict  personal  chastisement, 
upon  him  or  subject  him  to  any  arbi- 
trary punitory  treatment,  much  less,  by 
the  use  of  arms,  to  put  him  in  danger 
of  his  life.  In  violating  these  rules  the 
superior  subjects  himself  to  charges  and 
trial  by  court-martial,  as  well  as  to  civil 
suit  or  prosecution."  i  Winthrop's 
Military  Law  630. 

1.  Liability  to  Civilians  for  Abuse  of 
Offloer's  Authority. — In  Bates  v.  Clark, 
95  United  States  204,  the  defendant,  a 
military  officer,  was  held  to  be  a  tres- 
passer for  seizing  liquor  in  a  district 
which  he  supposed  to  be  Indian 
country,  but  which  was  not  so  in  fact. 
Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  said:  "So  the  plea 
that  they  had  good  reason  to  believe 
that  this  was  Indian  country,  and  that 
thej'  acted  in  good  faith,  while  it  might 
excuse  these  officers  from  punitory'  dam- 
ages, is  no  defence  to  the  action.  If  it 
had  been  Indian  country,  and  it  had 
turned  out  that  the  plaintiff  had  a  li- 
cence, or  did  not  intend  to  sell  or  intro- 
duce the  goods,  the  fact  that  defendants 
acted  on  reasonable  ground  would  have 
exempted  them  from  liability.  But  the 
objection  fatal  to  all  this  class  of  defences 
is  that  in  that  locality  the^'  were  utterly 
without  any  authority  in  the  premises; 
and  their  honest  belief  that  they  had  is 
no  "defence  in  their  case  more  than  any 
other,  where  a  party  mistaking  his 
rights  commits  a  trespass  by  forcibly 
seizing  and  taking  away  another  man's 
propertv."  See  also  Mostyn  v.  Fabrigas, 
Cowp.  161,  Glynn  v.  Houston,  2  Man.  & 
Gr.  337;  Waters  v.  Campbell.  ^  Sawy. 
(U.  S.)  722;  Bean  v.  Beckwith,  tS  Wall. 
(U.  S.)  510;  Milligan  v.  Hove}',  3  Biss. 
(U.  S.)  13;   Skeen  v.   Monkheimer,  21 
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stroying  the  property  of  a  citizen  where  such  seizure  or  destruc- 
tion is  necessary  from  the  exigencies  of  war.^ 


Ind.  i;  Griffin  v.  Wilcox,  21  Ind.  370; 
Johnson  v.  Jones,  44  111.  142;  In  re 
Kemp,  16  Wis.  395. 

1.  Liability, to  Civilians  for  Acts  in 
Time  of  War. — "There  are  without 
doubt  occasions  in  which  private  prop- 
erty may  lawfully  be  taken  possession 
of  or  destroyed  to  prevent  it  from  fall- 
ing into  the  hands  of  the  pubUc  enemy; 
and  also  where  a  military  officer, 
charged  with  a  particular  dut^',  may 
impress  private  property  into  the  pub- 
lic service  or  take  it  for  public 
use.  Unquestionably,  in  such  cases, 
the  government  is  bound  to  make  full 
compensation  to  the  owner,  but  the  of- 
ficer is  not  a  trespasser.  But  we  are 
clearly  of  opinion,  that  in  all  of  these 
cases  the  danger  must  be  immediate  and 
impending,  or  the  necessity  urgent  for 
the  public  service,  such  as  will  not  admit 
of  delay  and  where  the  action  of  the  civil 
authority  would  be  too  late  in  provid- 
ing the  means  which  the  occasion  calls 
for.  It  is  impossible  to  define  the  par- 
ticular circumstances  of  danger  or  ne- 
cessit3-  in  which  this  power  may  be 
lawfully  exercised.  Every  case  must 
depend  on  its  own  circumstances.  It  is 
the  emergency  that  gives  the  right,  and 
the  emergency  must  be  shown  to  exist 
before  the  tailing  can  be  justified.  In 
deciding  upon  this  necessity,  however, 
the  state  of  the  facts  as  they  appeared  to 
the  officer  at  the  time  he  acted,  must 
govern  the  decision;  for  he  must  neces- 
sarily act  upon  the  information  of 
others  as  well  as  his  own  observation. 
And  if  with  such  information  as  he  had 
a  right  to  rely  upon,  there  is  reasonable 
ground  for  believing  that  the  peril  is 
immediate  and  menacing,  or  the  neces- 
sity urgent,  he  is  justified  in  acting 
upon  it;  and  the  discovery  afterwards 
that  it  was  false  or  erroneous,  will  not 
make  him  a  trespasser.  But  it  is  not 
sufficient  to  show  that  he  exercised  an 
honest  judgment,  and  took  the  property 
to  promote  the  public  service;  he  mlist 
show  by  proof  the  nature  and  charac- 
ter of  the  emergency,  such  as  he  had 
reasonable  grounds  to  believe  it  to  be, 
and  it  is  then  for  a  jury  to  say  whether 
it  was  so  pressing  as  not  to  admit  of 
delay;  and  the  occasion  such,  according 
to  the  information  upon  which  he  acted, 
that  private  rights  must  for  the  time 
give  way  to  the  common  and    public 


good."  Mitchell  v.  Harmony,  13  How. 
(U.  S.)  115. 

In  Respublica  v.  SparhaWk,  i  Dall. 
(Pa.)  31:7,  the  plaintiff  claimed  compen- 
sation for  the  loss  of  certain  barrels 
of  flour  which  had  been  taken  from 
him  in  1777,  under  a  resolution  of  con- 
gress and  by  order  of  the  board  of 
war  of  Pennsylvania  to  prevent  them 
from  falling  into  the  hands  of  the  Brit- 
ish troops,  who  were  then  approaching 
Philadelphia.  The  flour  was  subse- 
quently destroyed  or  carried  off  by  the 
enemy,  and  the  question  arose  whether 
the  owner  was  entitled  to  compensa- 
tion from  the  State.  The  court  en- 
tered judgment  for  the  commonwealth. 
Chief  Justice  McKean,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The 
transaction,  it  must  be  remembered, 
happened  flagrante  bello;  and  many 
things  are  lawful  in  that  season,  which 
would  not  be  permitted  in  a  time  of  peace. 
The  seizure  of  the  property'  in  question 
can,  indeed,  only  be  justified  under  this 
distinction;  for  otherwise  it  would 
clearly  have  been  a  trespass,  which, 
form  the  very  nature  of  the  term, 
transgressio^  imports  to  go  beyond 
what  is  right.  5  Bac.  Abr.  150.  It  is 
a  rule,  however,  that  it  is  better 
to  suffer  a  private  mischief,  than 
a  public  inconvenience;  and  the 
rights  of  necessity  form  a  part  of  our 
law." 

In  Coolidge  v.  Guthrie,  8  Am.  Law 
Reg.,  N.  S.  22,  anr  officer  command- 
ing troops  of  the  United  States  in  an 
insurgent  State,  during  the  late  civil 
war,  seized  property  of  a  citizen  of  the 
State,  and  after  acquiring  firm  posses- 
sions, sold  it  to  a  third  part}'.  After 
the  war  the  owner  at  the  time  of 
the  seizure  brought  an  action  of  trover 
for  the  value  of  the  cotton  against  the 
purchaser,  in  the  circuit  court  of  the 
United  States.  It  was  held  that  the 
court  had  no  jurisdiction,  because  the 
seizure  being  made  as  an  act  of  war,  its 
validity  was  not  triable  in  a  common 
law  proceeding. 

In  Bronson  v.  Woolsey,  17  Johns. 
(N.  Y.)  46,  an  ofiicer  of  the  navy^  was 
held  not  to  be  answerable  for  sinking  a 
vessel  which  ha.d  been  hired  to  the 
United  States  as  a  ti-ansport,  and  placed 
under  his  command,  the  act  being  nec- 
essary to  prevent  the  munitions  of  war 
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on  board  from  falling  into  the  hands  of 
the  enemy. 

In  Ford  ii.  Surget,  97  U.  S.  594, 
Ford,  a  resident  of  Mississippi,  whose 
cotton  was  burnt  by  Surget,  in  May, 
1S62,  brought  an  action  for  its  value 
against  the  latter,  who  set  up  as  a  de- 
fence that  that  State,' whereof  he  was 
at  that  date  a  resident,  was  then  in  sub- 
jection to  and  under  the  control  of  the 
"Confederate  States;"  that  an  act  of 
their  congress,  approved  March  6th, 
1862,  declared  that  it  was  the  duty  of 
all  military  commanders  in  their  ser- 
vice to  destro}'  all  cotton,  whenever  in 
their  judgment  the  same  should  be 
about  to  fall  into  the  hands  of  the 
United  States;  that  in  obedience  to  that 
act,  the  commander  of  their  forces  in 
Mississippi  issued  an  order  directed  to 
his  subordinate  officers  in  that  State,  to 
burn  all  cotton  along  the  Mississippi 
river  likely  to  fall  into  the  hands  of  the 
forces  of  the  United  States;  that  the 
provost  marshal  of  the  county  was 
charged  with  executing  that  order;  that 
Ford's  cotton  was  likely  to  fall  into  the 
hands  of  the  United  States;  that  the 
provost  marshal  ordered  and  required 
Surget  to  burn  it;  and  that  Surget  did 
burn  it,  in  obedience  to  the  said  act  and 
the  orders  of  that  commander  and  the 
provost  marshal.  The  court  held,  (i) 
that  the  said  act,  as  a  measure  of  legis- 
lation, could  have  no  force  .in  any  court 
recognizing  the  constitution  of  the 
United  States  as  the  supreme  law  of 
the  land;  (2)  that  the  act,  however, 
did  not  assume  to  confer  upon  such 
commanders  any  greater  authoritj'  than 
they,  by  the  laws  and  usages  of  war, 
were  entitled  to  exercise;  (3)  that  the 
orders,  as  an  act  of  war,  exempted  a 
soldier  of  the  confederate  army  who  ex- 
ecuted them,  from  liability  to  the  owner 
of  the  cotton  who  at  the  time  of  its 
destruction,  was  a  voluntary  resident 
within  the  lines  of  the  insurrection. 
Mr.  Justice  Harlan,  in  delivering 
the  opinion  of  the  court,  said:  "The 
cotton  for  the  burning  of  which  dam- 
ages were  claimed  in  this  civil  action 
was,  as  to  the  United  States  and  its 
military  forces  engaged  in  the  suppres- 
sion of  the  rebellion,  not  onlj'  enemy, 
but  hostile  property,  because  being  tlie 
product  of  the  soil,  when  burned,  with- 
in the  boundary  of  the  insurrectionary 
district,  it  constituted  also,  as  we  know 
from  the  history  of  the  insurrection  it 
did,  'the  chief  reliance  of  the  rebels  for 
means  to  purchase  the  munitions  of 
■war  in  Europe.'  Young  ^.United  States, 


97  U.  S.  39;  Mrs.  Alexander's  Cotton, 
2  Wall.  (U.  S.)  404.  It  was  therefore 
liable,  at  the  time,  to  seizure  or  destruc- 
tion by  the  federal  army,  without  re- 
gard to  the  individual  sentiments  of  its 
owner  whether  the  purpose  or  effect  of 
such  seizure  or  destruction  would  have 
been  to  strengthen  that  army,  or  to  de- 
crease and  cripple  the  power  and  re- 
sources of  the  enem3-.  It  would  seem 
to  be  a  logical  deduction  from  these 
doctrines,  a  deduction  strengthened  by 
considerations  of  humanity'  and  public 
necessity,  that  the  destruction  of  the 
sume  cotton,  under  the  orders  of  the 
confederate  military  authorities,  for  the 
purpose  of  preventing  it  from  falling 
into  the  hands  of  the  federal  army, 
was,  under  the  circumstances  alleged  in 
the  special  pleas,  an  act  of  war  upon  the 
part  of  the  military  forces  of  the  rebel- 
lion, for  which  the  person  executing 
such  orders  was  relieved  from  civil 
responsibility  at  the  suit  of  the  owner 
voluntarily  residing  at  the  time  within 
the  lines  of  the  insurrection.  We  do 
not  rest  this  conclusion  upon  any  au- 
thority' conferred  or  attempted  to  be 
conferred  upon  confederate  command- 
ers by  the  statute  of  the  confederate 
congress,  recited  in  the  special  pleas. 
As  an  act  of  legislation,  that  statute 
can  have  no  force  whatever,  in  any 
court  recognizing  the  federal  constitu- 
tion as  the  supreme  law  of  the  land. 
It  is  to  be  regarded  as  nothing  more 
than  a  declaration  upon  the  part  of  the 
military  representative  of  the  rebellion, 
affording  evidence,  to  those  adhering  to 
the  rebellion,  of  the  circumstances 
under  which  cotton  within  the  lines  of 
the  insurrection  might  be  destroyed  by 
military  commanders  in  the  service  of 
the  confederate  states.  It,  however, 
assumed  to  confer  upon  such  command- 
ers no  greater  authority  than,  consist- 
ently with  the  laws  and  usages  of  war, 
they  might  have  exercised,  without  the 
previous  sanction  of  the  confederate 
legislative  authorities,  as  to  any  cotton 
within  their  military  lines  likely  to  fall 
into  the  hands  of  the  federal  forces. 
They  had  the  right,  as  an  act  of  war, 
to  destroy  private  property  within  the 
lines  of  the  insurrection,  belonging  to 
those  who  were  co-operating,  directly 
or  indirectly,  in  the  insurrection  against 
the  government  of  the  United  States,  if 
such  destruction  seemed  to  be  required 
by  impending  necessity  for  the  purpose 
of  retarding  the  advance,  or  crippling  the 
military  operation,  of  the  federal  forces. 
Of  that  .mode   of  conducting  the  war, 
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{c)  On  Public  Contracts. — An  officer  of  the  army  is  not  bound 
personally  on  a  contract  made  by  him  for  the  United  States  in  an 
ofificial  capacity.^ 


on  behalf  of  the  rebellion,  no  one  could 
justly  complain  who  occupied  the  posi- 
tion of  an  enemy  of  the  United  States, 
by  reason  of  voluntary  residence  with- 
in the  insurrection  district." 

Judge  Hare,  in  his  work  on  Ameri- 
can Constitutional  Law,  vol.  2,  p.  919, 
after  reviewing  the  authorities,  deduces 
the  following  conclusions:  "(i)  Expe- 
diency, policy  and  a  sincere  regard  for 
the  public  good  will  not  justify  the  ar- 
rest of  a  citizen  or  an  invasion  of  the 
right  of  property,  either  in  peace  or 
war.  (2)  Acts  of  this  description  may 
be  justified  on  the  ground  of  necessity, 
which  must,  however,  be  urgent,  actual 
and  imminent.  (3)  A  belief  that  such  a 
necessity  exists  will  not  be  sufficient 
unless  it  is  also  shown  to  be  well 
founded.  But  if  there  are  reasonable 
and  probable  grounds  for  believing  that 
the  peril  is  imminent  and  the  necessity 
urgent,  the  party  will  not  become  a 
trespasser,  because  the  information  on 
which  he  relies  proves  to  be  false,  for 
where  the  circumstances  render  it  im- 
perative to  act,  and  cast  the  responsi- 
bility on  an  individual,  he  must  be  gov- 
erned by  what  appears  or  can  be  learned 
at  the  time,  and  there  may  be  probable 
cause  for  a  belief  which  has  no  founda- 
tion in  fact."  See  Mostyn  v.  Fabri- 
gas,  I  Cowp.  180;  Rogers  v.  Rajendro 
Duit,  13  Moore  P.  C.  336;  Com.  v. 
Blodgett,  12  Mete.  (Mass.)  56;  Poin- 
dexter  v.  Greenhow,  114  U.  S.  270; 
United  States  v.  Lee,  106  U.  S.  196; 
Kilbourn  v.  Thompson,  103  U.  S.  168; 
Koonce  v.  Davis,  72  N.  Car.  218; 
Bryan  v.  Walker,  64  N.  Car.  141; 
Drehman  v.  Stifel,  41  Mo.  184; 
Thomasson  t'.Glisson,  4  Heisk.  (Tenn.) 
615;  Holmes  v.  Sheridan,  1  Dill.  (U. 
S.)  351;  Yost  V.  Stout,  4  Coldw. 
(Tenn.)  205;  United  States  v.  Diekel- 
man,  92  U.  S.  520,  527:  Olmsted's  Case, 
Bright.  (Pa.)  9;  Hefferman  v.  Porter, 
6  Coldw.  (Tenn.)  391;  Vv^orthy  v.  Kina- 
mon,  44  Ga.  297;  Hogue  v.  Penn,  3 
Bush  (Ky.)  663;  Bramer  v.  Felker,  i 
Heisk.  (Tenn.)  228;  Cochran  v.  Tucker, 
3  Coldw.  (Tenn.)  186;  Stafford  v.  Mer- 
cer, 42  Ga.  556;  Bowles  v.  Lewis,  48 
Mo.  32;  Williamson  v.  Russel,  49  Mo. 
185;  Com.  V.  Holland,  i  Duv.  (Ky.) 
182;  Do^'le  t'.  Armstrong,  2  Duv.  (Ky.) 
534;  Price  V.  Poynter,  i  Bush  (Kv.) 
3S7;    Terril  v.  Rankin,  2    Bush   (Ky.) 


453;  Lewis  V.  McGuire,  3  Bush  (Kv.) 
202;  Dills  V.  Hotcher,  6  Bush  (Ky.)  606; 
Hough  V.  Hoodless,  35  111.  i56;  Chris- 
tian Co.  Ct.  V.  Rankin,  2  Duv.  (Ky.) 
502;  Riggs  V.  State,  3  Coldw.  (Tenn.) 
85;  Merritt  v.  Mayor  of  Nashville,  5 
Coldw.  (Tenn.)  95.  '    • 

1.  In  Macbeth  v.  Haldemand,  i  Term 
172,  the  defendant,  the  governor  of 
Quebec,  was  sued  upon  a  contract  made 
b^'  him  in  his  official  capacity.  A  non- 
suit "*as  granted  against  the  plaintiff. 
In  discharging  a  rule  for  a  new  trial 
Lord  Mansfield  said:  The  only 
question  before  the  court  is,  whether 
the  defendant  is  liable  or  not  in  this 
action?  If  he  is,  the  plaintiff  must  re- 
cover; if  not,  no  consideration  respect- 
ing the  plaintiffs  remedy  against  any 
other  party  can  induce  the  court  to 
make  him  so.  There  is  no  color  to  say 
that  he  is  liable  in  his  character  of  the 
commander-in-chief.  In  a  late  case 
which  was  tried  before  me,  where  one 
Savage  brought  an  action  against  Lord 
Nortli,  as  first  lord  of  the  treasury,  in 
order  that  he  might  be  reimbursed  the 
expenses  which  he  had  incurred  in 
raising  a  regiment  for  the  service  of  the 
government,  I  held  that  the  action  did 
not  lie.  So  in  another  case  of  Luter- 
lob  against  Halsey,  which  was  an  ac-  ,  , 
tion  brought  against  the  defendant, 
who  was  commissioner  for  the  supply 
of  forage  for  the  army,  and  by  wliom 
the  plaintiff  had  been  employed  in  the 
service,  the  commissioner  was  held  not 
liable.  In  the  present  case  it  was 
notorious  that  the  defendant  did  not 
personally  contract;  the  plaintiff  knew 
at  the  time  that  he  furnished  the  stores, 
that  they  were  for  the  use  of  the  gov- 
ernment; and  he  afterward  made  gov-^ 
ernment  debtor  in  his  bills." 

In  Rice  v.  Shute,  i  East  579,  the 
captain  of  a  troop  was  sued  for  forage 
supplied  to  his  troop.  The  jury  hav- 
ing rendered  a  verdict  for  the  plaintiff, 
Lord  Kenyon,  in  making  absolute  a 
rule  for  a-  new  trial,  said:  "I  cannot 
conceive  how  the  captain  of  a  troop  can 
be  personallv  responsible  for  the  for- 
age furnished  to  the  troop,  whether  he  /  / 
had  received  any  money  for  the  pur- 
pose or  not.  It  is  admitted  that  the 
goods  were  not  furnished  under  his  ex- 
press undertaking.  They  were  ordered 
by  the   clerk,  who   receives  his  orders 
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((/)  Of  Officer  as  Garnishee. — An  officer  cannot  be  made  gar- 
nishee of  public  money  in  his  possession.  This  rule  is  based  upon 
the  ground  that  the  funds  of  the  government  are  specifically  ap- 
propriated to  certain  national  objects,  and  if  such  appropriations 
could  be  diverted  by  State  process  or  otherwise,  the  functions  of 
the  government  might  be  suspended. '^ 

(e)  On  Writ  of  Habeas  Corpus. — It  is  settled  that  State  courts 
have  no  jurisdiction  to  discharge,  on  writs  of  habeas  corpus,  persons 
illegally  enlisted  in  the  army  of  the  United  States.  The  United 
States  courts  may,  however,  make  such  discharges,  and  officers 
are  bound  to  obey  their  writs.^ 

(/)  Criminal  Prosecutions. — An  officer  or  soldier  who  commits 
a  criminal  offence  in  any  portion  of  a  State  or  Territory,  not 
within  the  exclusive  jurisdiction  of  the  United  States,  is  amenable 
to  the  courts  of  such  State  or  Territory  for  his  offence.  It  is  the 
policy  of  the  United  States,  as  shown  by  the  fifty-ninth  article 
of  war,  to  aid  the  civil  authorities  in  the  administration  of  justice 
on  officers  and  soldiers  who  have  committed  crimes.^ 


from  whatever  officer  happens  to  be  in 
the  command  at  the  time.  But  it  is 
notorious  to  all  parties  that  he  does  not 
contract  as  an  individual,  but  on  behalf 
of  the  government.  And  government 
it  appears  provides  monev  for  this  very 
purpose,  which  is  issued  from  time  to 
time  to  the  paymaster  of  the  regi- 
ment. The  parties  who  furnish  the 
goods  know  that  the  money  is  not  to 
come  out  of  the  pocket  of  the  captain 
of  the  troop.  Then  the  paymaster  not 
having  paid  this  mone3'  over  to  the  de- 
fendant, how  can  we  say  that  the 
money  has  been  had  and  received  by 
him  to  the  plaintifTs  use,  when  no 
money  whatever  has  been  received  by 
the  defendant.  The  consequence  is, 
there  must  be  a  new  trial."  See  also 
Crowell  V.  Crispen,  4  Daly  (N.  Y.) 
100;  Carter  v.  Hall,  Starkie  361. 

1.  Jn  Buchanan  v.  Alexander,  4 
How.  (U.  S.)  20,  it  was  held  that 
money  in  the  hands  of  a  purser,  al- 
though it  might  be  due  to  a  seaman,  was 
not  liable  to  an  attachment  by  the 
creditors  of  the  seaman.  See  also  Ab- 
reill  V.  Tucker,  2  Cranch  C.  C.  544. 

2.  See  also  supra,  this  title.  Dis- 
charge of  Enlisted  Mex,  Authority 
of  the  Courts  to  Dhcharge  on  Habeas 
Corfus.  Winthrop,  (2)  jlilitary  Laiv 
140,  makes  the  following  suggestions 
to  officers  upon  whom  writs  of  habeas 
corpus  may  be  served:  "Should  any 
State  or  municipal  tribunal  issue  the 
writ  in  such  a  case,  while  the  officer  in 
charge  of  the  petitioner  and  upon 
whom  service  is  made  is  not,  strictly. 


required  to  make  any  return  or  re- 
sponse to  the  same,  he  will  ^'et,  as  a 
matter  of  comity,  ahvays  properly  do 
so,  so  far  as  to  advice  the  court  that  he 
holds  the  petitioner  by  the  authority  of 
the  United  States,  as  an  enlisted  sol- 
dier. militar\-  convict,  etc.,  setting  forth 
in  brief  the  status  of  the  indi\'idual. 
He  will  decline,  however,  in  respectful 
terms,  to  produce  thebod\'  of  the  peti- 
tioner before  the  court,  on  the  ground 
stated  of  its  want  of  jurisdiction  over 
the  subject  matter.  On  the  return  day 
of  the  writ,  he  will  properly  appear  and 
present  his  return,  whereupon  the 
court  will  in  general  as  a  matter  of 
course  dismiss  the  proceeding.  Should 
the  State  court  assume  jurisdiction 
and  commit  the  officer  for  contempt, 
he  will  forwith  sue  out  a  "writ  o^  habeas 
corpus  for  his  own  release  in  the  U.  S. 
circuit  or  district  court.  If  the  State 
authorities  attempt  to  take  the  soldier 
from  military  custod^^  they  should  be 
prevented  by  the  use  of  such  military 
forces  as  may  be  necessary  for  the  pur- 
pose. Where,  on  the  other  hand,  an 
officer  of  the  army  is  served  with  a. 
writ  of  habeas  corpus,  issuing  from  a 
court  of  the  United  States,  he  will 
make  full  return  to  the  same,  setting 
forth  all  the  facts  of  the  case  and  the 
authority  under  which  the  petitioner  is 
held,  and  on  the  return  day  will  appear 
with  the  body  of  the  petitioner  before 
the  court  to  abide  bj'  its  order  there- 
upon." 

3.   Effect    of    Fifty-ninth   Article   on 
Crimes. — The  fifty-ninth  article  of  war 


441 


CiTil  Belations 


MILITARY  LAW. 


of  the  Military. 


Where  both  civil  and  military  courts  have  jurisdiction  of  a 
crime  or  misdemeanor  committed  by  an  officer  or  soldier,  the  court 
in  which  proceedings  are  first  begun  is  entitled  to  proceed.  It  is 
the  duty  of  the  civil  authorities  to  immediately  apply  for  the  ac- 
cused, as  provided  by  the  fifty-ninth  article ;  but  if  such  applica- 


is  as  follows:  "When  any  officer  or  sol- 
dier is  accused  of  any  capital  crime,  or 
of  any  offence  against  the  person  or 
property  of  any'  citizen  of  any  of  the 
United  States,  which  is  punished  by  the 
laws  of  the  land,  the  commanding  officer, 
and  the  officer  of  the  regiment  troop, 
battery,  company  or  detachment  to 
which  the  person  accused  belongs,  are 
required,  except  in  time  of  war,  upon 
application  duly  made  by  or  on  behalf 
of  the  party  injured,  to  use  their  utmost 
endeavors  to  deliver  him  over  to  the 
civil  magistrate,  and  to  aid  the  officer  of 
justice  in  apprehending  and  securing 
him,  in  order  to  bring  him  to  trial.  If, 
upon  such  application,  any  officer  re- 
fuses or  wilfully  neglects,  except 
in  time  of  war,  to  deliver  over  such 
accused  person  to  the  civil  mag- 
istrate, or  to  aid  the  officer  of  .jus- 
tice in  apprehending  him,  he 
shall  be  dismissed  from  the  ser- 
vice.'' 

In  ex  parte  McRoberts,  i6  Iowa  600, 
a  writ  of  habeas  corpus  was  served  on 
the  sheriff  of  Polk  county,  Iowa,  com- 
manding him  to  produce  the  body  of 
John  McRoberts.  The  application  was 
made  by  the  captain  of  a  regiment  of 
infantry  of  which  McRoberts'  was  a 
member.  At  the  hearing  it  appeared 
that  McRoberts  while  on  a  furlough 
shot  and  killed  a  man  in  Des  Moines, 
and  was  ai-rested  and  detained  by  the 
civil  authorities.  The  court  remanded 
the  prisoner  to  the  custody  of  the  sheriti". 
Cole,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "A  single  reading  of  the 
article  will  satisfy  and  convince  an  im- 
partial mind  that  the  sole  purpose  of  it 
was  to  aid  the  civil  authorities  in 
the  adcninistration  of  justice,  and  to 
place  it  out  of  the  power  of  a  criminal 
to  escape  the  just  civil  penalties  of  his 
acts  by  entering  the  military  service  or 
claiming  its  protection  when  in  it 
The  article,  to  this  end,  requires  all 
officers  not  only  to  deliver  over  the 
accused,  on  proper  demand,  but  also  to 
render  aid  and  assistance  in  apprehend- 
ing and  securing  such  person  in  cai^e  he 
escapes  the  military  and  is  not  in  their 
possession  to  deliver  over.  The  lan- 
guage is  not,,that  in  case  the  soldier  is 


accused  of  a  ,  crime,  the  military 
shall  arrest  him  and  then  deliver  him 
over,  but  that  the  military  shall  'be 
aiding  and  assisting  to  the  officers  of 
justice  in  apprehending  and  securing 
the  person  so  accused.'  If  it  had  been 
the  purpose  and  intent  of  the  law  that 
the  primary  jurisdiction  should  be  ex- 
clusively with  the  military,  it  would 
have  provided  that  when  the  offence 
had  been  committed  and  the  person 
accused  had  so  escaped  as  that  the  mili- 
tary officer  could  not  deliver  him  over 
upon  application,  the  military  offi- 
cer should  cause  his  arrest  and  deliver- 
ing over.  But  on  the  contrary,  the 
article  completely  negatives  the  idea 
that  the  military  is  to  take  primary 
jurisdiction  in  his  arrest  and  expressly 
provides  that  the  civil  authorities  shall 
be  principal  actors  in  the  arrest,  and 
that  the  military  shall  aid  and  assist  in 
such  arrest  when  applied  to  therefor. 
The  accused,  in  this  case,  was  not  at 
the  time  of  the  commission  of  the 
alleged  offence  in  the  actual  custody  or 
control  of  any  military  officer  or  com- 
mand, but  he  was  at  large  on  furlough. 
Then  it  was  not  in  the  power  of  any 
officer  to  deliver  him  over  on  applica- 
tion; and  the  most  that  could  be  re- 
quired by  the  civil  authorities  or  done 
by  the  military  under  article  33  (1S06) 
would  have  been  the  requiring  and 
rendering  of  their  aid  and  assistance  to 
the  civil  authorities  in  the  arrest  of  the 
accused.  But  it  so  happened  in  this 
case  that  the  civil  authorities  neither 
requested  or  needed  such  aid  or  assist- 
ance, the  arrest  being  made  promptly 
without  it.  Can  it  be  said,  then,  that 
the  civil  tribunal  has  no  rightful  juris- 
diction, because  the  arrest  was  made 
without  the  request  or  necessity  for 
military  aid  or  assistance?  I  think  not." 
The  court  further  decided  in  this  case 
that  while  a  soldier  in  the  actual  mili- 
tary service  is  within  the  jurisdiction  of 
the  military  authorities,  and  can  be 
arrested  on  civil  process  only  in  the 
manner  pointed  out  by  the  article 
of  war,  a  soldier  on  furlough  is 
not  within  the  immediate  jurisdic- 
tion and  may  be  arrested  on  such  pro- 
cess. 
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tion  is  not  made,  the  military  authorities  should  then  proceed  to 
exercise  their  jurisdiction.^ 


1.  Civil  Liability  for  Crimes. — In  ex 
parte  Mason,  105  U.  S.  696,  a  soldier  of 
the  army  while  on  duty  in  1SS2,  at  the 
jail  in  Washington  Citj',  maliciously 
attempted  to  kill  Guiteau,  a  prisoner, 
who  was,  by  the  authority  of  the  United 
States,  there  confined.  iS^o  application 
was  made  for  his  delivery,  to  the  civil 
authorities,  but  he  was,  on  a  charge  of 
having  violated  the  sixty-second  article 
of  war,  tried  by  a  general  court-martial, 
and  sentenced  to  be  imprisoned  in 
the  penitentiary  for  the  term  of 
eight  years,  and  to  be  dishonorably  dis- 
charged from  the  service,  with  the  for- 
feiture of  his  pay  and  allowance  due 
and  to  become  due.  The  court  held 
that  the  act  being  a  breach  of  military 
discipline  as  well  as  crime  against  so- 
ciety, the  court-martial  had  jurisdiction. 
Chief  Justice  Waite  in  delivering  the 
opinion  of  the  court  said:  "It  is  not 
pretended  that  any  application  was  ever 
made  under  this  article  for  the  surren- 
der of  Mason  to  the  civil  authorities  for 
trial.  So  far  as  appears  the  person  in- 
jured by  the  offence  committed  was  sat- 
isfied to  have  the  offender  dealt  with  by 
the  military,  tribunals.  The  choice  of 
the  tribunal  by  which  he  is  to  be  tried 
has  not  been  given  to  the  offender.  He 
has  offended  both  against  the  civil  and 
the  military'  law.  As  the  proper  steps 
were  not  taken  to  have  him  proceeded 
against  by  the  civil  authorities,  it  was 
clear  duty  (}f  the  military  to  bring  him  to 
trial  under  that  jurisdiction.  Whether 
after  trial  by  the  court-martial,  he  can 
be  again  tried  in  the  civil  courts  is  a 
question  we  need  not  now  consider.  It  is 
enough  if  the  court-martial  had  jurisdic- 
tion to  proceed,  and  what  has  been  done 
is  'within  the  powers  of  that  jurisdic- 
tion. It  is  objected  that  the  sentence  is 
in  excess  of  what  the  law  allows.  The 
ninety-seventh  article  of  war  is  as  fol- 
lows: .  .  Under  this  article,  when 
the  offence  is  one  not  recognized  by  the 
laws  regulating  civil  society,  there  can 
be  no  punishment  \>y  confinement  in  a 
penitentiary.  The  same  is  true  when 
the  offence,  though  recognized  bj'  the 
civil  authorities  is  not  punishable  by  the 
civil  courts  in  that  wa3'.  But  when  the 
act  charged  as  "conduct  to  the  preju- 
dice of  good  order  and  military  disci- 
pline"is  actually'  a  crime  against  society, 
which  is  punishable  by  imprisonment 
in  the  penitentiary,  it  seems  to  us  clear 


that  a  court-martial  is  authorized  to  in- 
flict that  kind  of  punishment.  The 
act  done  is  a  civil  crime,  and  the  trial  is 
for  that  act.  The  proceedings  are  liad 
in  a  court-martial  because  the  offender 
is  personally  amenable  to  that  juris- 
diction, and  what  he  did  was. not  only 
criminal  according  to  the  laws  of  the 
land,  but  prejudical  to  the  good  order 
and  discipline  of  the  army  to  which  he 
belonged.  The  sixty -second  article  pro- 
vides that  the  offender,  when  convicted, 
shall  be  punished  at  the  discretion  of, 
the  court  and  the  ninety-seventh  article 
does  no  more  than  prohibit  the  court 
from  sentencing  him  to  imprisonment 
in  the  penitentiary  in  a  case  where,  if 
he  were  tried  for  the  same  act  in  the 
civil  courts,  such  imprisonment  could 
not  be  inflicted." 

In  the  leading  case  of  Coleman  v. 
Tennessee,  97  U.  S.  509,  a  soldier 
charged  with  having  committed  murder 
in  Tennessee,  whilst  he  was  there  in 
the  military  service  of  the  United 
States  during  the  rebellion,  was,  by  a 
court-martial,  then  and  there  convicted, 
and  sentenced  to  suffer  death.  The 
sentence  for  some  cause  unknown  was 
not  carried  into  effect.  After  the  con- 
stitutional relations  of  the  Union  were 
restored,  he  was,  in  one  of  her  courts, 
indicted  for  the  same  murder.  To  the 
indictment  he  pleaded  his  conviction 
before  the  court-martial.  The  plea 
being  overruled,  he  was  tried,  convicted 
and  sentenced  to  death.  The  Supreme 
Court  of  the  United  States  held,  that 
the  State  court  had  no  jurisdiction  to 
try  him  for  the  offence,  as  he,  at 
the  time  of  committing  it,  was  not 
amenable  to  the  laws  of  Tennessee. 
Mr.  Justice  Field,  in  the  course  of 
his  opinion,  said:  "The  case  being- 
brought  to  this  court,  it  has  been  argued 
as  though  its  determination  depended 
upon  the  construction  given  to  the 
thirtieth  section  of  the  act  of  congress  of 
March  3rd,  1863,  to  enroll  and  call  out 
the  national  forces,  the  defendant's 
counsel  contending  that  the  section 
vested  in  general  court-martial  and 
militar3'  commissions  the  right  to  pun- 
i<:h  for  the  offences  designated  therein, 
when  committed  in  time  of  war,  by 
persons  in  the  military  service  of  the 
United  States,  and  subject  to  the 
articles  of  war,  to  the  exclusion  of  juris- 
diction    over     them     by     the     States 
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Courts.  That  section  enacts:  "That  in 
time  of  war,  insurrection  or  rebellion, 
murder,  assault  and  battery  with  an  in- 
tent to  kill,  manslaughter,  ma3'hem, 
wounding  by  shooting  or  stabbing  with 
an  intent  to  commit  murder,  robbery, 
arson,  burglary,  rape,  assault  and  bat- 
tery with  p.n  intent  to  commit  rape,  and 
larceny,  shall  be  punishable  by  the 
sentence  of  a  general  court-martial  or 
military  commission,  when  committed 
by  persons  who  are  in  the  military 
service  of  the  United  States,  and  subject 
to  the  article  of  war;  and  the  punish- 
ment for  such  offences  shall  never  be 
less  than  those  inflicted  b3f  the  laws  of 
the  State,  territory  or  district  in  which 
they  ma}'  have  been  committed."  12 
Stat.  736.  The  section  is  part  of  an  act 
containing  numerous  provisions  for  the 
enrollment  of  the  national  forces,  desig- 
nating who  shall  constitute  such  forces; 
who  shall  be  exempt  from  military 
service,  when  they  shall  be  drafted 
for  service,  when  substitutes  may 
be  allowed;  how  deserters  and  spies 
and  persons  resisting  the  draft  shall  be 
punished,  and  many  other  particulars, 
having  for  their  object  to  secure  a  large 
force  to  carry  on  the  then  existing  war, 
and  to  give  efficiency  to  it  when  called 
into  service.  It  was  enacted  not  merely 
to  insure  order  and  discipline  among 
the  men  composing  those  forces,  but  to 
protect  citizens  not  in  the  military  ser- 
vice from  the  violence  of  soldiers.  Itis  a 
matter  well  know  that  the  march  even 
of  an  army  not  hostile  is  often  accom- 
panied with  acts  of  violence  and  pillage 
by  straggling  parties  of  soldiers,  which 
the  most  rigid  discipline  is  hardly  able 
to  prevent.  The  offences  mentioned 
are  those  of  most  common  occurrence, 
and  the  swift  and  summary  justice  of  a 
military  court  was  deemed  necessary 
to  restrain  their  commission.  But  the 
section  does  not  inake  the  jurisdiction 
of  the  military  tribunals  exclusive  of  the 
State  courts.  It  does  not  declare  that 
soUliers  committing  offences  named 
shall  not  be  amenable  to  punishment 
by  the  State  courts.  It  simply  declares 
that  the  offences  shall  be  "punishable," 
not  that  they  shall  be  punished  by  the 
military  courts;  and  this  is  merely  say- 
ing that  they  may  be  thus  punished. 
Previous  to  its  enactment,  the  offences 
designated  were  punishable  by  the 
State  courts,  and  persons  in  the  military 
service  who  committed  them  were  de- 
livered over  to  those  courts  for  trial, 
and  it  contains  no  words  indicating  an 
intention    on  the   part  of   congress  to 


take  from  them  the  jurisdiction  in  this 
respect  which   they  have  always  exer- 
cised.    With  the  knowm  hostility  of  the 
American   people   to  any  interference 
by  the   military  with   the   regular  ad- 
ministration   of    justice     in    the    civil 
courts,    no   such    intention  should    be 
ascribed   to  'congress   in   the  absence  of 
clear  and  direct  language  to  that  effect. 
We  do  not  mean  to  intimate  that  it  was 
not  within  the  competencyiof  congress 
to    confer   exclusive   jurisdiction   upon 
military  courts  over  offences  committed 
by  persons    in    the  militarj'  service  of 
the     United     States.     As    congress  is 
expressly    authorized    by  the  constitu- 
tion "to  raise  and  support  armies,"  and 
"to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces," 
its  control  over  the  whole  of  the  forma- 
tion, organization    and  government  of 
the   national   armies,  including  therein 
the  punishment   of  offences  committed 
by  persons  in  the  military  service,  would 
seem  to  be  plenary.     All  we  now  afiirm 
is,  that  by  the  law  to  which  we  are  re- 
ferred,  the   thirtieth  section  of  the  En- 
rollment act,  no  such  exclusive  jurisdic- 
tion is  vested  in  the  military  tribunals 
mentioned.      No    public  policy   would 
have  been  subserved  by  investing  them 
with   such  jurisdiction,  and   many  rea- 
sons may  be  suggested  against  it.     Per- 
sons in   the   military  service   could  not 
have  been  taken  from  the  army  by  pro- 
cess of  the  State  courts  without  the  con- 
sent  of  the  military   authorities;   and 
therefore  no  impairment  of  its  efficiency 
could  arise  from  the  retention  of  juris- 
diction by  the   State  courts  to  try  the 
offences.     The   ahswer  of  the  military 
authorities   to  any  such  pi-ocess  would 
have  been,  "we   are  empowered  to  try 
and  punish  the  persons  who  have  com- 
mitted the  offences  alleged,  and  -we  will 
see  that  justice  is  done  in  the  premises." 
Interference  with  the  army  would  thus 
have    been    impossible,    and    offences 
committed  by  soldiers,  discovered  after 
the    army    had    marched  into  the  dis- 
tance, when   the  production  of  the  evi- 
dence before  a  court-martial  would  have 
been  difficult  if  not  impossible,  er  dis- 
covered after   the  war  was  over  and  the 
arm}'  disbanded,  would  not  go  unpun- 
ished.    Surely  congress  could  not  have 
intended  that  in   such  cases  the  guilty 
should    go    free.      In    denying  to  the 
military  tribunals  exclusive  jurisdiction, 
under  the  section  in  question,  over  the 
offences   mentioned,    when    committed 
by  persons   in  the   military  service  of 
the   United    States   and  subject  to  the 
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XII.  Bounties — 1.  Legality  of  Taxation  for  Bounties. — During  the 
iate  civil  war  liberal  bounty  laws  were  enacted  by  congress/  and 
by  the  legislatures  of  the  several  States.  The  State  laws  usually 
took  the  form  of  a  delegationof  taxing  power  to  counties,  town- 
ships, cities,  towns,  or  any  municipal  or  quasi  municipal  corpora- 
tions, to  impose  taxes  for  the  purpose  of  paying  bounties  to  per- 
sons who  might  enlist  in  the  army.  The  constitutionality  of  these 
laws  was  questioned  upon  the  theory  that  they  imposed  a  burden 
upon  all  for  the  benefit  of  a  few.  In  nearly  every  case  this  objec- 
tion was  met  and  the  legality  of  the  laws  affirmed,  on  the  ground 
that  every  person  in  the  community  is  subject  to  the  burdens  of 
the  war,  even  though  not  called  to  serve  personally  in  the  field ; 


articles  of  war,  we  have  reference  to 
them  when  they  were  held,  in  the 
States  occupying,  as  members  of  the 
Union,  their  normal  and  constitutional 
relations  to  the  federal  goverment,  in 
which  the  supremacy  oi  that  govern- 
ment was  recognized,  and  the  civil 
courts  were  open  and  in  the  undisturbed 
exercise  of  their  jurisdiction.     . 

"If  these  views  be  correct,  the  plea 
of  the  defendant  of  a  former  conviction 
for  tlie  same  oifence  by  a  court-martial 
under  the  laws  of  tiie  United  States 
was  not  a  proper  plea  in  the  case. 
Such  a  plea  admits  the  jurisdiction  of 
the  criminal  court  to  try.  the  offence,  if 
it  were  not  for  the  former  conviction. 
Its  inapplicability,  however,  will  not 
prevent  our  giving  effect  to  the  objec- 
tion which  the  defendant,  in  this  regu- 
lar wa^',  attempted  to  raise,  that  the 
State  court  had  no  jurisdiction  to  try 
and  punish  him  for  the  offence  alleged. 
The  jadgment  and  conviction  of  the 
criminal  court  should  have  been  set 
aside,  and  the  indictment  quashed  for 
want  of  jurisdiction.  Their  effect  was 
to  defeat  the  act  done  under'  the  au- 
■  thority  of  the  United  States  by  a  tribu- 
nal of  officers  appointed  under  the  law 
enacted  for  the  government  and  regu- 
lation of  the  army  in  tirne  of  war,  and 
whilst  that  army  was  in  a  hostile  and 
conquered  state.  The  judgment  of 
that  tribunal  at  the  time  it  was  rendered 
as  well  as  the  jierson  of  the  defendant, 
were  beyond  the  control  of  the  State  of 
Tennessee.  The  authority  of  the 
United  States  was  the  sovereign  and 
their  jurisdiction  exclusive.  Nothing 
which  has  since  occurred  has  dimin- 
ished the  authority  or,  impaired  the 
efficacy  of  that  judgment. 
_  "In  thus  holding,  we  do  not  call  in  ques- 
tion the  correctness  of  the  general  doc- 
trine asserted  by  the  supreme  court  of 


Tennessee  that  the 'same  act  may,  in 
some  instarices,  be  an  offence  against  two 
governments,  and  that  the  transgressor 
may  be  held  liable  to  punishment  by 
both  when  the  punishment  is  of  such  a 
character  that  it  can  be  twice  inflicted 
or  by  either  of  the  two  governments  if 
the  punishment,  from  its  nature,  can  be 
onl3'  once  suffered.  It  may  well  be  that 
the  satisfaction  which  the  trans.gressor 
makes  for  the  violated  law  of  the  United 
States  is  no  atonement  for  the  violated 
law  of  Tennessee.  But  here  there 
is  no  case  presented  for  the  application 
of  the  doctrine.  The  laws  of  Tennessee 
with  regard  to  offences  and  their  pun- 
ishment, which  were  allowed  to  remain 
in  force,  during  its  military  occupation, 
did  not  apph'  to  the  defendant,  as  he 
was  at  the  time  a. soldier  in  the  army  of 
the  United  States  and  subject  to  the 
articles  of  war.  He  was  responsible 
for  his  conduct  to  the  laws  of  his  own 
government  only  as  enforced  by  the 
commander  of  its  arm^'  in  that  State, 
without  whose  consent  he  could  not 
even  go  beyond  its  lines.  Had  he  been 
caught  by  the  forces  of  the  enemy,  after 
committing  the  offence,  he  might  have 
been  subject  to  a  summary  trial  and 
punishment  by  order  of  their  command- 
er and  there  could  have  been  no  just 
ground  of  complaint;  for  the  marauder 
and  the  assassin  are  not  protected  by 
any  uSage  of  civilized  warfare.  But  the 
courts  of  the  State,  whose  regular  gov- 
ernment was  superseded,  and  whose 
laws  were  tolerated  from  motives  of 
convenience,  were  without  jurisdiction 
to  deal  with  him."  See  also  In  re 
O'Connor,  37  Wis.  379;  Ex  parte 
Bright,  (  Utah  151;  2  Opins.  Atty.  Gen. 
14;  6  Opins.  Atty.  Gen.  zf42. 

1.  Federal  Bounty  Laws. — The  acts  of 
congress  of  August  6th,  1861,  and  of 
July  22nd,   1861,  relating  to  bounties  to 
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and  also  on  the  ground  that  such  taxation  is  a  public  benefit,  be- 
cause it  relieves  the  community  from  the  burden  of  a  draft  and 
averts  the  loss  of  those  who  contribute  most  to  the  public  welfare, 
Military  duty  is  usually  made  obligatory  by  statute,  only  upon 
persons  between  certain  specified  ages.  Such  persons  as  they  are 
the  most  capable  of  bearing  the  fatigues  and  hardships  of  war,  so 
also  they  are  the  ones  upon  whom  the  community  is  most  depend- 
ent and  who  contribute  most  to  its  wealth  and  resources.  If, 
therefore,  these  persons  may  be  saved  to  a  community  by  means 
of  bounty  laws,  which  will  induce  others  to  enlist  in  their  places, 
the  benefit  is  a  public  one,  and  the  burden  which  the  law  imposes 
cannot  be  justly  termed  a  burden  upon  all  for  the  benefit  of  a 
few.^ 


be  paid  to  volunteers  are  explained  in 
United  States  v.  Hosmer,  9  Wall.  (U. 
S.)  432. 

1.  Constitutionality  of  Bounty  Laws. — 
A  statute  authorizing  the  county  au- 
thorities to  raise  bounties  by  taxation 
to  procure  volunteers,  and  thereby 
avoid  a  draft,  is  constitutional,  although 
the  tax"  is  to  be  levied  alike  on  those 
liable  to  military  duty,  and  those  ex- 
empt therefrom.  Such  a  tax  is  to  be 
regarded  as  for  a  public,  not  a  private 
purpose.  State  v.  Demarest,  32  N.  J. 
L.  528. 

"The  povjfer  to  create  a  public  debt, 
and  liquidate  it  by  taxation,  is  too  clear 
for  dispute.  The  question  is,  therefore, 
narrowed  to  a  single  point:  Is  the  pur- 
pose in  this  instance  a  public  one .' 
Does  it  concern  the  common  welfare 
and  interest  of  the  municipality'  }  Let 
us  see.  Civil  war  Was  raging,  and  con- 
gress provided  in  the  second  section  of 
the  act  of  February  24th,  1864,  that  the 
quota  of  troops  of  each  ward  of  a  city, 
town,  township,  precinct,  etc.,  should 
be  as  nearly  as  possible  in  proportion 
to  the  number  of  men  resident  therein 
liable  to  render  military  service.  Sec- 
tion 3  provided  that  all  volunteers  who 
may  enlist  after  a  draft  shall  be  ordered, 
shall  be  deducted  from  the  number 
ordered  to  be  drafted  in  such  ward, 
town,  etc.  Volunteers  are  therefore  by 
the  law  to  be  accepted  in  relief  of  the 
municipality  from  a  compulsorj'  ser- 
vice to  be  determined  by  lot  or  chance. 
Does  this  relief  involve  the  public  wel- 
fare or  interest  ?  The  answer  rises 
spontaneously  in  the  breast  of  every 
one  in  a  community  liable  to  the  mili- 
tary burden.  It  is  given  not  by  the 
voice  of  him  alone  who  owes  the  ser- 
vice, but  swells  into  a  chorus  from  his 
own    family,    relatives     and     friends. 


Military  service  is  the  highest  duty  and 
burden  the  citizen  is  called  to  obey  or 
to  bear.  It  involves  life,  limb  and 
health,  and  is,  therefore,  a  greater  bur- 
den than  the  taxation  of  property.  The 
loss  or  the  injury  is  not  confined  to  the 
individual  himself,'  but  extends  to  all 
the  relations  lie  sustains.  It  embraces 
those  bound  to  him  in  the  ties  of  con- 
sanguinity, friendship  and  interest;  to 
the  community  Which  must  furnish 
support  to  his  family,  if  he  cannot,  and 
which  loses  in  him  a  member  whose 
labor,  industry  and  property  contribute 
to  its  wealth-  and  its  resources;  who 
assists  to  bear  its  burdens,  and  whose 
knowledge,  skill,  and  public  spirit  con- 
tribute to  the  general  good.  Clearly 
the  loss  of  that  part  of  the  population 
upon  whom  the  greatest  number  depend, 
and  who  contribute  most  to  the  public 
welfare  by  their  industry,  skill,  and 
property'  and  good  conduct,  is  a  com- 
mon loss,  and  therefore  a  general  injury. 
These  are  alike  subject  to  the  draft. 
The  blind  and  relentless  lot  respects  no 
age,  condition  or  rank  in  life.  It  is, 
therefore,  clearly'  the  interest  of  the 
community  that  those  should  serve 
who  are  willing,  whose  loss  will  sever 
the  fewest  ties  and  produce  the  least 
injury.  The  bounty  is  not  a  private 
transaction,  in  which  the  individual 
alone  is  benefited.  It  benefits  the  pub- 
lic by  inducing  and  enabling  those  to 
go  who  feel  they  can  best  be  spared. 
It  is  not  voluntary  in  those  who  pay  it. 
The  community  is  subject  to  the  draft, 
and  it  is  paid  to  relieve  it  from  a  burden 
of  war.  It  is  not  a  mere  gift  or  reward, 
but  a  consideration  for  services.  It  is, 
therefore,  not  a  confiscation  of  one 
mark's  property  for  another's  use,  but  it 
is  a  contribution  from  the  public  treas- 
ury for  a  general  good.    In  short,  it  is 
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The  authorities  are  almost  uniform  in  holding  that  a  bounty  tax 
may  be  imposed  to  relieve  a  community  from  an  impending  or 
possible  draft ;  the  opinions  differ,  however,  as  to  whether  it  may 
also  be  imposed  to  raise  money  to  pay  bounties   to  soldiers  who  ' 
have  already  voluntarily  enlisted  or  have  been  drafted  into  the 


service.- 


simply  taxation  to  relieve  the  munici- 
palitr  from  the  stern  demands  of  war, 
and  avert  a  public  injury  in  the  loss  of 
those  who  contribute  most  to  the  pub- 
lic welfare."  Speer  v.  School  Direc- 
tors, 50  Pa.  St.  150,  159.  See  also 
Burnham  v.  Chelsea,  43  Vt.  69;  Butler 
V.  Putney,  43  Vt.  481;  Laughton  v. 
Putney,  43  Vt.  485;  Waldo  v.  Portland, 
33  Conn.  363;  Bartholomew  v.  Harwin- 
ton,  33  Conn.  408;  Lowell  v.  Oliver,  8 
Allen  (Mass.)  247;  Barker  t;.  Chester- 
field, 102  Mass.  127;  Copeland  v.  Hunt- 
ington, 99  Mass.  525;  Mead  t).  Acton, 
139  Mass.  341;  Freeland  v.  Hastings,  10 
Allen  (Mass.)  570;  Washington  Co.  v. 
Berwick,  56  Pa.  St.  466;  Petersburgh  v. 
Noss,  52  Pa.  St.  448;  MifHin  v.  Learn, 
53  Pa.  St.  iSo;  Meek  v.  Bayard,  53  Pa. 
St.  217;  McClure's  Estate,  63  Pa.  St. 
226;  Sallade  v.  Lykens  Tp.,  2  Pears. 
(Pa.)  45;  Shoemaker  v.  Murray,  i  Pears. 
(Pa.)  279,  Ahl  V.  Gleim,  52  Pa.  St.  432; 
Weiser  v.  Hade,  52  Pa.  St.  474;  Trustees 
of  Cass  V.  Dillon,  16  Ohio  St.  38;  State 
V.  Wilkesville  Tp.,  20  Ohio  St.  288; 
Opinions  of  Justices,  52  Me.  595;  State 
V,  Washington  Tp.,  24  Ohio  603;  Peo- 
ple V.  Westford,  53  Barb.  (N.  Y.)  555; 
People  V.  Martin,  58  Barb.  (N.  Y.) 
286;  Kidder  v.  Stewartstown,  48  N.  H. 
290;  Eaton  V.  Berlin,  49  N.  H.  219; 
Spaulding  v.  Andover,  54  N.  H.  38; 
Rockport-i;.  Walden,  54  N.  H.  167; 
Sowers  v.  Paige  Co.,  32  low^  530; 
Clark  Co.  V.  Lawrence,  63  111.  32; 
Grundy  Co.  v.  Hughes,  8  111.  App.  34; 
McCuaig  V.  Commrs.  of  White  Co., 
48  Ind.  222;  State  v.  Baltimore,  52  Md. 
398. 

Cases  Contra. — In  Furguson  v.  Lan- 
dram,  i  Bush  (Ky.)  548,  the  court  held 
that  an  act  of  legislature  authorizing 
a  county  to  issue  bonds  and  to  levy  a 
tax  upon  the  citizens  and  property  of 
the  county,  to  secure  the  payment  of 
said  bonds,  in  order  to  reimburse 
money  expended  by  a  committee,  ap- 
pointed by  citizens  of  said  county,  in 
paying  bounties  to  those  who  had  en- 
listed, in  repaying  the  money  expended 
by  drafted  men  for  substitutes  and  buy- 
ing substitutes  for  others,  is  unconstitu- 
tional, because  it  imposes  a  tax  upon 


the  county,  for  the  benefit  of  a  class, 
and  because  the  national  government 
alone  has  power  to  levy  a  tax  t®  'raise 
and  support  its  armies.  And  such  acts 
are  void  as  to  those  who  neither  as- 
sented to  nor  procured  their  enact- 
ment, nor  assented  to,  nor  derived  any 
benefit  from  such  assessment. 

In  State  t'.  Jackson,  33  N.  J.  L.  450, 
a  statute  authorizing  a  town  to  raise 
money  by  tax  to  relieve  its  inhabitants 
from  the  burden  of  a  draft  under  a  law 
of  congress,  was  held  void  as  tending 
to  defeat  the  purpose  of  such  law.  The 
decision  was  made  by  a  bare  majority 
of  a  bench  of  eleven  judges.  Compare 
O'Hara  v.  Carpenter,  23  Mich.  410. 

1.  Bounties  to  Men  Previously  En- 
listed or  Drafted. — Judge  Cooley  in  his 
work  on  Constitutional  Limitations, 
page  222,  says:  "Gratitude  to  those 
who  have  entered  the  military  service, 
whether  as  volunteei's  or  drafted  men, 
or  as  substitutes  for  others,  who  were 
drafted  or  were  liable  to  be,  is  a  con- 
sideration which  the  State  may  well 
recognize  and  it  may  compensate  the 
service  either  by  the  payment  of  bounty 
moneys  directly  to  such  persons,  or  by 
provision  for  the  support  of  those  de- 
pendent upon  them  while  they  shall  be 
absent  from  their  homes.  Whether 
we  regard  such  persons  as  public  bene- 
factors, who,  having  taken  upon  them- 
selves the  most  severe  and  dangerous 
duty  a  citizen  is  ever  called  upon  to 
perform,  have  thereby  entitled  them- 
selves to  public  reward  as  an  incentive 
to  fidelity  and  courage,  or  as  persons 
who,  having  engaged  in  the  public  ser- 
vice for  a  compensation  inadequate  to 
the  toil,  privation  and  danger  incurred, 
are  deserving  of  the  bounty  as  a  fur- 
ther recognition  on  the  part  of  the 
community  of  the  worth  of  their  ser- 
vice, there  seems  in  either  case  to  be 
no  sufficient  reason  to  question  the 
right  of  the  legislature  to  authorize  the 
municipal  divisions  of  the  State  to 
raise  moneys  in  any  of  the  usual  modes 
for  the  purpose  of  paying  bounties  to 
them  or  their  families  in  recognition  of 
such  services.  And  if  a  municipal  cor- 
poration  shall  have  voted  moneys  for 
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such  purpose  without  legislative  au- 
thority, it  is  competent  for  the  legisla- 
ture afterwards  to  legalize  their  action 
if  it  shall  so  choose."  In  Brodhead  v. 
Milwaukee,  19  Wis.  624,  it  was  held 
constitutional  to  raise*  moneys  by 
municipal  taxation  to  pay  bounties  to 
volunteers  previously  enlisted,  and  even 
to  those  who  should  thereafter  procure 
substitutes  for  themselves,  and  have 
them  quoted  on  the  municipal  quota. 

The  opposite  view  was  taken  in  the 
recent  Massachusetts  case  of  Mead  v. 
Acton,  139  (Mass.)  341.  In  1882,  the 
legislature  of  Massachusetts  authorized 
the  town  of  Acton  to  raise  by  taxation 
a  sum  of  monev,  and  appropriate  the 
same  to  the  payment  of  a  bounty  "of 
$125  to  each  soldier,  and  the  legal  rep- 
resentatives of  each  deceased  soldier, 
who  re-enlisted  as  a  veteran  in  the 
Twenty-sixth  Regiment  of  Massachu- 
setts Volunteers  under  the  call  pf  the 
president  dated  October  seventeenth, 
eighteen  hundred  and  sixty-three,  who 
was  credited  to  said  town  and  has 
never  received  therefrom  any  bounty 
for  such  re-enlistment."  Acting  under 
the  authority  of  this  statute,  the  town 
voted  to  raise  by  taxation  the  sum  of 
$4,000  and  to  appropriate  the  same  to 
the  payment  of  the  bounties  as  author- 
ized hj  the  statute.  A  petition  was 
then  filed  by  certain  tax  payers  pray- 
ing for  an  injunction.  The  Court 
granted  the  injunction.  Chief  Justice 
Morton,  in  delivering  the  opinion, 
said:  "In  the  case  at  bar  it  seems  to  us 
clear  that  the  object  for  which  the  town 
of  Acton  has  raised  this  money  is  private, 
and  not  public.  The  town  has  made 
no  promise  to  these  soldiers,  and  it  is 
not  under  any  obligation  to  pay  them 
any  bounties.  The  purpose  is  not  to 
repa3'  any  sums  advanced  them  as  an 
inducement  to  enlist.  The  bounty  to 
be  paid  cannot  be  regarded  in  the  light 
of  compensation  for  services  rendered; 
for  their  services  as  soldiers  were  not 
rendered  to  the  town,  and  the  town  had 
nothing  to  do  with  their  compensation. 
The  war  has  been  over  for  many  years, 
and  the  payment  of  these  bounties  can- 
not encourage  enlistments,  or  in  any 
wa\'  affect  the  public  service,  or  pro- 
mote the  public  welfare.  The  direct 
primary  object  is  to  benefit  individuals, 
and  not  the  public.  In  any  view  we 
can  take  of  the  statute,  the  payments  it 
contemplates  are  mere  gratuities  or 
gifts  to  individuals.  The  principle 
would  be  the  same  if  a  town  should  vote 
a  gratuity  or  a  pension  to  one  who  had 


rendered  services  as  an  officer  or  was  in 
any  way  entitled  to  its  gratitude.  This 
a  town  has  not  the  power  to  do,  even 
with  the  sanction  of  the  legislature.  A 
statute  conferring  such  power  is  un- 
constitutional, because  it  authorizes 
raising  money  by  taxation  for  the 
exclusive  benefit  of  particular  individ- 
uals, and  appropriates  money  for  a  pri- 
vate purpose  which  can  only  be  raised 
and  used  for  public  objects.  The  right 
to  tax  is  the  right  to  raise  money  by 
assessing  the  citizens  for  the  support  of 
the  government  and  the  use  of  the  State. 
_Th.e  term  'taxation'  imports  the  raising 
of  money  for  public  use,  and  excludes 
the  raising  of  it  for  private  uses." 

In  Thompson  v.  Pittston,  59  Me.  545, 
it  was  held  that  a  law,  purporting  to 
ratify  the  action  of  a  town  in  voting 
money  to  employ  substitutes  for  in- 
dividuals drafted  into  the  railitarj'  ser- 
vice of  the  United  States,  was  uncon- 
stitutional. 

A  city  voted  pursuant  to  statute  au- 
thority, to  pay  a  bounty  to  every  person 
who  had  enlisted  or  should  enlist,  and 
be  credited  to  the  city,  and  raised  by 
tax,  a  fund  for  the  payment.  One  who, 
before  the  vote,  had  enlisted  and  had 
been  credited  upon  the  cit3''s  quota, 
afterwards  sued  to  recover  bounty 
under  the  resolution.  The  court  held 
that  the  action  could  not  be  main- 
tained, that  there  was  no  ground  for 
such  an  action  except  that  of  contract. 
The  liabilit3'  of  the  towns  or  cities  rests 
upon  the  ground  that  the  corporation 
having  offered  the  bounty,  and  that  the 
party  having  accepted  it,  and  enlisted 
on  the  faith  of  it,  there  was  a  contract 
between  them.  Upon  the  facts  of  this 
case  there  was  no  contract  between' the 
city  and  the  plaintiff.  If  he  had  enlisted 
after  and  on  the  faith  of  the  offer  by  the 
citj',  or  if,  previously  enlisted,  he  had, 
after  the  offer,  and  relying  on  it,, 
caused  himself  to  be  credited  to  the  city, 
that  would  have  been  sufficient.  But 
as  he  neither  enlisted  nor  was  credited, 
after  the  vote,  his  claim  came  within 
the  general  rule  that  a  promise  to  pay 
for  a  past  consideration  for  which  there 
is  not  and  never  has  been  an^'  legal  lia- 
bilitj'  on  the  part  of  the  party  promis- 
ing, does  not  make  a  contract  binding 
in  law.  Frey  v.  Fond  du  Lac,  24  Wis. 
204. 

In  Susquehanna  Depot  v.  Barry,  61 
Pa.  St.  317,  it  was  held  that  a  resolution 
of  a  borough  coimcil  made  after  a  draft 
was  completed,  the  men  in  the  service,' 
the  quota   filled   and   the  torough  re- 
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The  Jegislature  may  authorize  municipal  corporations  to  raise 
moiiey  for  the  purpose  of  refunding  sums  which  have  been  con- 
tributed by  individuals  for  the  purpose  of  filling  the  quotas  of  the 
town  or  city,  and  furnishing  soldiers  for  the  war,^ 

If  a  municipal  corporation  has,  without  legislative  authority, 
voted  moneys  for  bounty  purposes,  the  legislature  may  subse- 
quently confirm  such  action.^ 


lieved  from  the  draft,  to  pay  each  man 
a  bounty,  is  void.  The  decision  "was 
based  upon  the  ground  that  there  is  no 
legal  obligation  on  a  borough  to  pa3' 
such  a  bounty;  nor,  unless  money  has 
been  advanced  or  service  rendered  on 
an  assurance  that  a  bounty  shall  be 
paid  b^'  a  borough  authorities,  is  there 
any  moral  obligation,  which  can  sup- 
port such  a  promise.  See  Johnson  v. 
Campbell,  49  111.  316;  Amity  v.  Reed, 
62  Pa.  St.  442;  Ort's  Appeal,  59  Pa.  St. 
102;  Watson  V.  Buchanan  Co.,  44  Mo. 
422;  Usher  v.  Colchester,  33  Conn.  567; 
Crowell  V.  Hopkinton,  45  N.  H.  9. 

1.  Repayment  of  Sums  Advanced  by 
Individuals  for  Bounties. — A  township 
being  unable  to  procure  volunteers 
under  the  bounty  law  of  1864  for  $300, 
the  citizens  voluntarily  advanced  money 
to  pay  bounties  beyond  the  amount, 
with  the  understanding  that  it  was  to  be 
repaid  when  a  law  was  passed  authoriz- 
ing taxation  to  repay  them.  An  act 
was  passed  authorizing  taxation  to  pay 
all  '-loans  made  in  good  faith."  The 
court  held  that  this  law  authorized  the 
repayment  of  the  sums  so  advanced. 
Weister  v.  Hade,  52  Pa.  St.  474. 

In  1865,  the  town  of  Sutton  in  Massa- 
chusetts voted  to  raise  the  sum  of  .$7,000 
to  refund  such  sums  of  money  as  had 
been  previously  contributed  by  individ- 
uals for  the  purpose  of  filling  the  quota 
of  soldiers  alloted  to  the  town,  or  fur- 
nishing men  for  the  existing  war.  This 
vote  was  passed  in  pursuance  of  an  act 
of  legislature,  authorizing  such  action  on 
the  part  of  towns.  It  was  objected  that 
the  act  was  unconstitutional.  The  su- 
preme court  of  Massachusetts  in  affirm- 
ing the  constitutionality  of  the  act  said: 
"These  contributions,  though  voluntari- 
ly made,  and  without  any  legal  claim  on 
the  town  or  city  for  reimbursement,  or 
any  expectation  of  legislative  sanction, 
were  nevertheless  given  in  aid  of  the  per- 
formance of  apublic  duty  whichdevolved 
on  the  city  or  town,  and  for  which  it 


town  or  city.  In  this  view,  the 
question  as  to  the  validit}'  of  the 
statute  of  1865,  ch.  152,  resolves 
itself  into  this:  whether  it  was  com- 
petent for  the  legislature  to  author- 
ize towns  and  cities  to  repay  to  individ- 
uals money  which,  in  the  opinion  of  the 
legislature,  tliey  had  advanced  in  a 
public  pressing  exigency  to  enable  a 
town  or  city  to  discharge  a  duty  which 
was  legally  devolved  upon  it,  and  which 
it  could  not  have  performed  without 
such  adventitious  aid.  Upon  the  best 
consideration  which  we  have  been  able 
to  give  to  the  subject,  we  can  see  na 
legal  or  constitutional  objection  to  the 
action  of  the  legislature.  We  are  not 
called  upon  to  determine  the  wisdom  or 
expediency  of  the  act.  Confining 
ourselves  to  the  question  whether  the 
legislature  have  transcended  their  au- 
thority in  passing  it,  we  are  of  opinion 
that  no  private  right  is  invaded,  and  no 
constitutional  barrier  overstepped,  in 
giving  authority  to  cities  and  towns  to 
raise  money  by  taxation  to  reimburse 
individuals  for  contributions  made  in 
aid  of  an  object  of  a  public  or  municipal 
nature;  or,  in  other  words,  that  as  it  is 
competent  for  the  legislature  to  author- 
ize the  imposition  of  taxes  to  raise 
money  to  be  expended  for  a  public  pur- 
pose, so  it  is  competent  for  them  to 
sanction  an  expenditure  already  made 
for  a  like  object,  and  to  give  authority 
for  its  repayment  by  means  of  taxa- 
tion." See  also  Copeland  v.  Hunting- 
ton, 99  Mass.  525;  Mead  v.  Acton,  139 
Mass.  341;  Chapman  v.  Limerick,  69 
Me.  53. 

2.  Legislative  Confirmation  of  Boun- 
ties.— A  town  voted  to  pay  certain  sums 
to  each  volunteer  soldier  raised  in  this 
town,  and  being  an  inhabitant  therein 
and  mustered  into  the  service  of 
the  United  States  for  the  defence 
of  the  government,"  and  that  "each 
volunteer  soldier  belonging  to  this 
town  be  allowed  one  dollar  per  day  for 


would  have  been  competent  for  the  leg-  each  and  every  day  he  is  drilled  under 
islature,  in  anticipation  of  the  exigency,  proper  authority."  Subsequently,  the 
to  authorize  money  to  be  raised  by  taxa-  legislature,  by  Stat.  i86i,  ch.  222,  con- 
tion  or  otherwise,  on  the  credit  of  a  firmed  such  contracts  made  by  the  town 
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2.  A  Bounty  as  an  Element  of  a  Contract. — The  liability  of  a  county, 
city  or  town  which  has  offered  a  bounty  has  been  generally  held 
to  rest  upon  the  ground  of  contract.  If  a  person  with  a  full 
knowledge  of  the  offer  of  a  bounty  acts  with  reference  to  it  in 
volunteering,  and  fulfills  all  the  requirements  of  the  offer  and  is 
actually  credited  to  the  quota  of  the  town,  he  is  entitled  to  claim 
the  bounty  from  the  authorities  offering  it.^ 


for  the  period  of  ninety  days,  but  pro- 
hibited the  making  of  them  in  the  future. 
The  plaintiff,  in  accordance  with  the 
above  vote,  enHsted  in  a  company  of 
volunteer  militia,  which  vs'as  accepted 
and  organized.  But  after  drilling  sev- 
eral days,  and  after  the  passage  of  the 
act  of  1861,  the  company  was  informed 
that  they  would  not  be  received  as  a 
company,  but  that  any  of  the  members 
might  enlist  directly  into  the  United 
States  service.  The  plaintiff  so  enlisted, 
and  the  court  held  that  he  was  entitled 
to  pay  from  the  ninety  days  following 
his  first  enlistment,  and  for  the  days 
spent  in  drilling.  James  -u.  Scituate,  11 
Allen  (Mass.)  93. 

In  August,  1863,  a  town  voted  to  pay 
$300  to  each  drafted  man  who  should 
furnish  a  substitute.  A  citizen  was 
drafted  and  furnished  a  substitute.  In 
November,  1863,  the  legislature  author- 
ized towns  to  confirm  such  votes,  but 
this  town  refused  to  confirm.  After- 
wards an  act  was  passed  providing, 
among  other  things,  "that  if  any  town 
has  in  any  manner  appropriated  money 
for  assisting  persons  who  have  been 
drafted,  who  have  personally  or  by  sub- 
stitute entered  into  the  service  of  the 
United  States  to  fill  its  quota,  the  action 
of  such  town  or  towns  is  hereby  rati- 
fied and  confirmed,  and  declared  to  be 
legal  and  binding  upon  the  inhabitants 
of  such  town  or  towns."  The  court 
held  that  the  act  was  constitutional, 
and  confirmed  the  vote  to  pa3'  the 
bounty.  Bartholomew  v.  Harwinton, 
32  Conn.  408. 

A  law  legalizing  the  previous  un- 
authorized issue  of  town  bonds  to  pay 
soldiers'  bounties  is  not  invalid  because 
retrospective.  Kunkle  v.  Franklin,  13 
Minn.  127;  Comer  v.  Folsom,  13  Minn. 
219:  Wilson  t'.  Buckman,  13  Minn.  441. 
See  also  Booth  v.  Town  of  Woodbury, 
32  Conn.  118;  Bartholomew  v.  Harwin- 
ton, 23  Conn.  408;  Crowell  v.  Hopkin- 
ton,  45  N.  H.  g;  Shackford  v.  Newing- 
ton,  46  N.  H.  415;  Lowell  v.  Oliver,  8 
Allen  (Mass.)  247;  Ahl  v.  Gleim,  52  Pa. 
St.  432;  Coffman  t>.  Keightley,  24  Ind. 
509;  Comm'rs  of  Miami  Co.  v.  Bearss, 


25  Ind.  no;  Conner  v.  Folsom,  13 
Minn.  219;  State  v.  Demorest,  32  N.  J. 
L.  52S;  Taylor  v.  Thompson,  42  111.  9; 
Barbour  x>.  Camden,  51  Me.  60S;  Hart 
V.  Holden,  55  Me.  572;  Burham  v. 
Chelsea,  43  Vt.  69;  Butler  v.  Putney, 
43  Vt.  481. 

1.  The  Enlistment  Must  be  In' Com- 
pliance with  the  Offer. — To  charge  a 
town  with  payment  of  a  bounty  offered 
for  volunteers  to  fill  the  quota  of  a 
town,  the  enlistment  for  which  the 
bounty'  is  claimed  must  be  made  in  full 
compliance  with  the  terms  of  the  vote 
of  the  town  offering  it.  Davis  v.  St 
Albans,  42  Vt.  585;  James  v.  Starks- 
boro,  42  Vt.  602;  Sargent  t'.  Ludlow, 
42  Vt.  726;  Witherell  v.  Fletcher,  42 
Vt.  409;  Mahonej-  v.  Lincolnville,  56 
Me.  450;  People  xk  Palmer,  19  Mich. 
384;  Mudget  V.  Johnson,  42  Vt.  423; 
Wrisley  v.  Waterbury,  42  Vt.  228; 
Gordon  v.  Readfield,  58  Me.  293; 
Priest  V.  Farneman.  33  Ind.  397;  Hatch 
V.  Fairfield,  43  Vt.  321;  Slack  v.  Crsfts- 
bury,  43  Vt.  657;  Blodgett  v.  Spring- 
field, 43  Vt.  626;  Patten  v.  Bangor,  58 
Me.  344;  Warrenborough  v.  Daum,  73 
Pa.  St.  433;  Davis  v.  Windsor,  46  Vt. 
210;  Clark  Co.  V.  Lawrence,  63  111.  32; 
Northrup  v.  Town  of  Pittsfield,  2 
Thomp.  &  C.  (N.  Y.)  108,  no;  Ritchie 
V.  Buchanan  Co.,  60  Mo.  562;  Green- 
wood V.  De  Kalb  Co.,  90  III.  600;  State 
V.  Oglevie,  36  Ohio  St.  394;  Hart  v. 
Holden,  55  Me.  572;  Upton  v.  Stoddard, 
47  N.  H.  167;  Canaan  v.  Derush,  47  N. 
H.  212;  Cox  V.  Mount  Tabor,  41  Vt 
28;  Haven  o.  Ludlow,  41  Vt.  41S;  Bing- 
ham V.  Springfield,  41  Vt.  32;  Stein- 
berg V.  Eden,  41  Vt.  187;  Hill  v.  Eden, 
41  Vt.  195;  Hartwell  v.  Newark,  41  Vt. 
337;  Hickok  V.  .Shelburne,  41  Vt.  409; 
Haven  v.  Ludlow,  41  Vt.  418;  Rand  v. 
Worcester,  98  Mass.  126;  Terrett  v. 
Sharon,  34  Conn.  los;  People  v.  West- 
ford,  53  Barb.  (N.  Y.)  '^'ii\  Morgans. 
Chester  Co.,  56  Pa.  St.  466;  Breck- 
nock District  v.  Frankhouser,  .58  i'a. 
St.  380;  Eichelberger  v.  Siff'ord,  27 
Md.  320;  Fulton  Co.  v.  Onstott,  29 
Ind.  38;  Indianapolis  v.  Harrison, 
29    Ind.   420;     Misner    v.   Bullard,   4J 
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3.  Notice  of  Enlistment. — There  is  a  wide  difference  in  the  decisions 
as  to  whether  it  is  necessary  that  notice  of  the  acceptance  of  the 
offer,  or  of  the  enHstment,  should  be  brought  home  to  the  author- 
ities by  whom  the  offer  of  the  bounty  was  made.  In  some  cases 
it  has  been  held  that  no  notice  of  acceptance  need  be  given,  but 
that  the  act  of  enlistment  is  a  sufficient  notice  of  itself.^  In 
other  cases  it  has  been  held  that  notice  must  be  given  to  the 
authorities,  upon  the  general  principle  that  when  one  seeks  to 
establish  a  contract  based  on  a  proposal  by  another  party,  he  must 


111.  470;  Keough  V.  Scott  Co.,  25 
Iowa  567. 

Examples. — A  man  who  entered  the 
iniUtarv  service  to  serve  "one  year,  or 
during  the  war,"  and  who  served  until 
regularly'  discharged,  is  not  within  the 
meaning  of  a  vote  by  a  town  offering  a 
liountv  to  men  "to  serve  two  3'ears." 
Daggett  V.  Gushing,  56  Me.  422. 

Where  a  resolution  provides  that  "the 
selectmen  are  authorized  to  pay"  a 
bountj',  no  one  can  claim  bounty  un- 
less the  selectmen  have  accepted  him  as 
a  volunteer,  and  agreed  to  pay  him  a 
bounty.  James  v.  Starkboro,  42  Vt. 
602;  Hicks  V.  Lyndon,  42  Vt.  6o5. 

A  town  voted  ^  bounty  to  each  man 
who  should  enlist  into  the  old  regiments, 
to  fill  the  town  quota  under  a  given 
call.  The  court  held  that  one  who 
•enlisted  into  a  new  regiment,  but  was 
applied  on  the  quota,  could  not  recover 
the  bounty,  even  though  he  intended 
to  comply  with  the  offer,  and  errone- 
ously believed  the  selectmen  could 
waive  a  material  condition  thereof. 
Carley  v.  Highgate,  45  Vt.  273. 

A  vote  of  a  town,  authorizing  its 
selectmen  to  pay  a  bounty  to  such  vol- 
unteers as  should  be  mustered  into  serv- 
ice before  a  certain  day,  and  be  applied 
•on  a  certain  quota  of  the  town,  is  not 
an  open  general  offer  to  entitle  a  vol- 
unteer to  recover  the  bounty;  he  must 
show  some  offer  or  promise,  on  the  part 
of  the  selectmen  to  him,  upon  the  faith 
of  which  he  enlisted.  Guyette  t;.  Bol- 
ton, 46  Vt.  22S. 

In  October,  1864,  to  avoid  an  impend- 
ing draft  to  fill  the  quota  of  soldiers 
required  from  White  county  under  a 
call  of  the  president,  the  county  com- 
missioners made  an  order  for  the  pay- 
ment of  $400  to  each  volunteer  accepted 
and  credited  on  the  quota  of  said  count3', 
conditioned  that  none  of  the  appropri- 
ation should  be  expended  unless  the 
•entire  number  required  from  said  county 
should  volunteer  and  be  accepted.  The 
•effort  to  secure  a  sufficient  number  of 


volunteers  failed,  and  a  draft  took  place. 
A  was  drafted,  and,  having  furnished  a 
substitute,  he  sued  the  county  for  ,$400. 
It  was  held  that  he  could  not  recover. 
The  county  commissioners  had  the 
right  to  name  the  condition  on  which 
they  would  pay  bounties,  and  their 
order  did  not  embrace  drafted  men  or 
substitutes.  The  act  of  March  3rd,  1S65, 
did  not  attempt  to  change  the  terms  of 
the  orders  of  the  board  of  county  com- 
missioners making  appropriations,  but 
only  gave  them  validity  so  far  as  they 
had  attempted  to  go.  McCuaigK.  Comm. 
of  White  Co.,  48  Ind.  222.  See  also 
generally,  for  other  examples:  Bick- 
tbrd  V.  Brooksville,  55  Me.  89;  Win- 
chester -■.  Corinna,  55  Me.  9;  Burbee  v. 
Winhall,  41  Vt.  694;  Carr  v.  Warren, 
gS  Mass.  329;  Winslow  v.  Hudson,  21 
N.  J.  Eq.  172;  Wells  v.  Scott  Co.,  36 
Iowa   141;   Keough   v.   Scott,   28   Iowa 


337; 

530- 

1. 

36; 

527- 


Sowers   v.    Page    Co.,    32    Iowa 


Larimer 
Roach   V 


.   McLean    Co.,  47  111. 
Menoraonie,    24    Wis. 


The  resolution  of  the  board  of  count}' 
supervisors  appropriating  a  certain  sum 
as  bounty  "to  each  man  who  may  enlist, 
from  said  county  under  the  recent  call 
of  the  president,"  was  held  to  entitle  a 
person  to  the  bounty'  who  enlisted  and 
was  credited  to  that  count)',  though 
notice  of  such  enlistment  was  not  re- 
ceived by  the  county  until  after  its 
quota  under  the  call  had  been  filled. 
Perham  v.  Buchanan  Co.,  28  Iowa 
260;    Keough    V.    Scott    Co.,   28    Iowa 

337- 

A  town,  at  a  meeting  duly  warned 
and  holden,  voted  to  raise  and  give  a 
bountv  of  five  hundred  dollars  to  each 
volunteer  to  fill  the  quota  of  the  town 
under  tJhe  last  call  for  troops.  G,  who 
was  serving  in  the  field,  and  originally 
from  that  town,  re-enlisted  and  was 
mustered  into  the  service,  but  was  not 
credited  to  any  particular  town.  When 
hearing  the  vote  of  the  town  he   pro- 
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show  that  the  party  making  the  proposal  was  duly  notified  of  the 
acceptance  thereof.* 

4.  Bounties  Paid  to  Minors. — Money  paid  to  a  minor  in  considera- 
tion of  his  enlistment  belongs  to  himself. 

5.  Effect  of  Desertion. — In  some  of  the  cases  it  has  been  held, 
that  if  a  soldier  enlists  relying  upon  the  offer  of  a  bounty,  and  he 
is  mustered  into  the  service  and  fully  complies  with  the  terms  of 
the  offer,  his  subsequent  desertion  before  the  completion  of  his 
term  of  service  does  not  defeat  his  right  to  recover  the  bounty.* 


cured  himself  to  be  put  to  its  credit; 
the  adjutant  general  of  the  State  re- 
ceived notice  of  such  credit  before  the 
town  had  filled  its  quota,  but  the  select- 
men did  not  know  of  the  credit  till  the 
quota  had  been  otherwise  filled.  The 
court  held  that  G  was  entitled  to  re- 
cover the  $500  from  the  town.  Gale  v. 
Jamacia,  39  Vt.  610. 

1.  In  Warren  Borough  v.  Daum,  73 
Pa.  St.  433,  the  plaintiff  brought  an 
action  to  recover  a  bounty'  of  $300  of- 
fered by  the  borough  of  Warren  for 
veterans  enlisting  in  the  United  States 
service  of  the  war  of  the  rebellion  and 
credited  to  that  borough.  The  plaintiff 
was  mustered  in  at  Martinsburgh,  Vir- 
ginia, and  declared  his  residence  to  be 
Warren.  He  subsequently  re-enlisted, 
■  but  there  vifas  no  evidence  that  at  the 
time  of  his  re-enlistment  he  said  or  did 
anything  indicating  an  intention  to  en- 
list to  help  fill  the  quota  of  the  defend- 
ant, or  to  be  credited  thereto.  In  the 
lower  court  the  plaintiff  recovered  a 
verdict.  The  Supreme  Court  oi  Penn- 
sylvania, in  reversing  the  judgment, 
said:  "  The  learned  judge  thought  the 
jury,  judging  of  Daum's  human  nature 
by  tliat  of  other  human  beings,  might 
inter  that  he  re-enlisted  for  a  Ijounty,  to 
be  paid  by  some  locality;  and  in  the 
absence  of  any  evidence  that  he  re-en- 
listed for'  any  other  place,  that  they 
might  infer  he  enlisted  to  the  credit  of 
the  borough  pf  Warren.  This  is  carry- 
ing the  doctrine  of  presumption  too  far. 
It  is  building  upon  a  too  uncertain 
foundation.  The  result  is  that  the 
superstructure  is  as  shadowy  as  the 
base  upon  which  it  rests.  With  much 
stronger  probability,  it  might  be  said, 
that  the  reasonable  and  ordinary  work- 
ings of  the  human  mind  would  have  in- 
duced him  to  have  informed  the 
defendant,  within  less  than  six  3'ears,  of 
some  fact  indicating  a  real  or  pretended 
claim.  The  evidence  shows  that  the 
borough  authorities  never  made  any 
■contract  with   Daum   personally;   that. 


he  did  not  notify  them  that  he  would 
accept,  or  had  accepted,  the  general  of- 
fer which  the}'  had  made;  they  had  no 
notice  of  his  enlistment;  they  filled 
their  quotas  with  other  men,  and  never 
received  any  credit  or  allowance  for 
Daum.  The  act  of  his  re-enlistment,  re- 
mote from  the  defendant  below,  did  not 
carry  any  notice  of  itself.  Upon  gen- 
eral principles,  when  one  seeks  to  es- 
tablish a  contract  predicated  of  a 
general  proposal  made  by  the  other 
party,  he  must  show  that  the  one  mak- 
ing the  proposal  was  duly  notified  of 
the  acceptance  thereof." 

The  rule  that  there  can  be  no  con- 
tract without  an  offer  and  consent 
thereto,  was  applied  in  a  case  where  a 
coufity  offered  a  bounty  and  a  city 
therein  oflFered  an  additional  bounty;  it 
was  held  that  a  volunteer  credited  ^to 
the  city  could  not  recover  the  latter 
without  proof  that  he  knew  of  its  offer 
and  volunteered  on  the  faith  of  receiv- 
ing it.  Mayor  of  Hoboken  v.  Bailey, 
36  N.  J.  L.  490.  Compare  generally 
Rewards. 

2.  The  contract  between  a  soldier 
and  a  town  being  that  he  should  enter 
into  a  contract  with  the  United  States 
to  perform  three  years'  service  and  be 
mustered  in  thereunder  to  the  credit  of 
the  town,  his  right  of  action  upon  a 
town  order  for  bounty  payable  on  de- 
mand given  him  by  the  selectmen  and 
accepted  by  the  town  treasurer  after 
such  credit  and  enlistment,  is  not  de- 
feated by  his  desertion  of  the  service 
before  the  end  of  the  term  thereof. 
The  town  loses  no  more  by  his  deser- 
tion than  by  that  of  any  other  soldier, 
namely,  in  the  risk  of  a'  call  for  a  new 
quota.  Bingham  v.  Springfield,  41  Vt. 
32. 

To  an  action  for  the  bounty  of  a  sol- 
dier \>y  an  assignee  for  a  valuable^  con- 
sideration, subsequent  desertion  is  no 
defence.  Eichelberger  v.  Sifford,  27 
Md.  320. 

The  plaintiff  enlisted  in  the  town  of 
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6.  Interest  on  Bounties. — It  has  been  decided  in  Indiana  that  in- 
terest may  be  recovered  upon  the  amount  of  a  bounty  from  the 
date  of  a  demand  duly  made  for  the  same.^  In  Illinois  the  con- 
trary opinion  was  held.* 

XIII.  Courts  of  Enquiry — 1.  Definition. — A  court  of  enquiry  is, 
strictly  speaking,  not  a  court  at  all,  but  is  a  council,  board  or  as- 
sembly of  persons  directed  by  a  commanding  officer  to  make  en- 
quiry and  to  collect  evidence  with  respect  to  some  doubtful  or 
intricate  subject  into  which  he  cannot  conveniently  enquire  him- 
self. It  has  no  judicial  power,  and  cannot  give  an  opinion  on  the 
merits  of  the  case  enquired  into,  unless  especially  ordered  to  do 
so.* 

2.  By  Whom  Ordered. — A  court  of  enquiry  to  examine  into  the 
nature  of  any  transaction  of  or  accusation  against  an  officer  or 
soldier  may  be  ordered  by  the  president  or  by  any  commanding 
officer;  but  it  is  provided  by  the  one  hundred  and  fifteenth  article 
of  war  that  a  court  of  enquiry  shall  never  be  ordered  by  any  com- 
manding officer  except  upon  a  demand  by  the  officer  or  soldier 
whose  conduct  is  to  be  enquired  of.'* 

3.  Composition. — The  one  hundred  and  sixteenth  article  of  war 
provides  that  a  court  of  enquiry  shall  consist  of  one  or  more  of- 
ficers, not  exceeding  three,  and  a  recorder  to  reduce  the  proceed- 
ings and  evidence  to  writing. 

4.  Examination  of  Witnesses. — The  court  has  power  to  summon 
and  examine  witnesses,  and  the  party  accused  is  permitted  to  ex- 
amine and  cross-examine  the  witnesses  called.  The  act  of  March 
i6th,  1878,  ch.  37,  permits  "the  person  charged"  to  testify  in 
courts  of  enquiry.^ 

5.  Jurisdiction. — A  court  of  enquiry  has  jurisdiction  merely  "  to 
examine  into  the  nature  of  any  transaction  of,  or  accusation  or 
imputation  against,  any  officer  or  soldier'';  and  it  is  required  "  to 
give  an  opinion  on  the  merits  of  the  case"  when  "specially  or- 
dered to  do  so."  It  is  usually  convened  to  determine  whether  in 
a  particular  instance  a  trial  by  court-martial  should  be  ordered  or 
not;  to  advise  and  inform  the  commanding  officer  on  some  doubt- 
ful or  intricate  subject ;  and  sometimes  for  the  purpose  of  vindi- 

.  eating  the  character  or  conduct  of  an  officer  or  soldier.** 

G,  and  became  entitled  to  the  bounty  2.  Grundy  Co.  v.  Hughes,  8  111.  App. 
of  $300.  Oh  account  of  the  oflFer  of  34;  Grundy  Co.  w.Yarnell,  8  111.  App.34. 
$600,  which  he  received,  he  deserted  3.  BeneVs  Military  Law  179;  i  Win- 
from  G  and  enlisted  in  L.  Upon  the  throp's  Military  Law  729. 
facts  being  known  his  name  was  with-  4.  The  one  hundred  and  fifteenth  ar- 
drawn  from  the  quota  of  L,  and  was  tide  of  war;  the  one  hundred  and  nine- 
credited  to  G,  and  he  was  compelled  to  teenth  article  of  war. 
serve  his  time  for  G.  The  court  held  5.  The  one  hundred  and  sixteenth 
that  the  town  of  G  was  bound  to  pay  article  of  war. 

the  plaintiif  the   bounty.     Bonnett   v.  6.   The  one  hundred  and  fifteenth  ar- 

Guildhall,  38  Vt.  232.  tide  of  war;  the  one  hundred  and  nine- 

1.  Sithin  V.  Shelby  County  Commrs.,  teenth   article     of  war;     i    Winthrop's 

66  Ind.  109.  Military  Law  738. 
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6.  Proceedings  as  Evidence, — The  proceedings  of  a  court  of  en- 
quiry may  be  admitted  as  evidence  by  a  court-martial  in  cases  not 
capital,  nor  extending  to  the  dismissal  of  an  officer;  provided, 
that  the  circumstances  are  such  that  oral  testimony  cannot  be  ob- 
tained. It  is  probable,  however,  that  they  would  not  be  admitted 
in  evidence  in  a  civil  court. ^ 


1.  Record  of  Court  of  Enquiry  as 
Evidence. — In  Home  v.  Lord  F.  C. 
Bentinck,  2  Brod.  &  Bing.  130,  the  com- 
mander-in-chief of  the  British  army 
having  directed  an  assemblage  of  mili- 
tary officers  to  hold  an  enquiry  into  the 
conduct  of  Lieutenant  Colonel  Home, 
and  Home  having  sued  the  president 
of  the  enquiry  for  libel  stated  to  be  con- 
tained in  the  report  thereupon  made,  it 
was  held  that  this  report  was  a  privi- 
leged communication,  and  that  it  was 
properly  rejected  as  evidence  at  the  trial, 
and  that  an  office  copy  of  the  same 
was  also  lawfully  rejected.  Chief  Jus- 
tice Dallas,  in  delivering  the  opinion 
of  the  court,  said:  "The  only  question 
now  before  us  is,  whether  the  minutes 
in  question  which  were  offered  in  evi- 
dence were  properly  rejected:  this  de- 
pends upon  the  nature  of  the  proceed- 
ing; and,  therefore,  it  is  necessary  to 
examine,  in  the  first  instance,  what  the 
proceeding  was.  The  action  in  ques- 
tion is  an  action  for  libel.  The  plain- 
tiff was  a  lieutenant  colonel  in  the 
array,  and  a  captain  in  the  third  regi- 
ment of  foot  guards;  the  defendant  is  a 
major  general,  and,  at  the  time  of  the 
transaction  in  question,  was  a  colonel 
in  th'e  army.  In  consequence  of  cer- 
tain transactions  or  suspicions,  for  I 
will  call  them  by  the  latter  name,  sup- 
posed to  be  derogatory  to  the  character 
of  the  plaintiff  as  a  gentleman  and  an 
officer,  his  royal  highness,  the  com- 
mander-in-chief, gave  a  direction — 
which  we  all  know  is  frequently  given 
upon  occasions  of  this  sort,  and,  as  I 
have  1I0  hesitation  in  saying,  is  most 
beneficiall}'  given, — a  direction,  which 
instead  of  being  the  exercise  of  an  act 
of  severity,  is  very  frequently  the  ex- 
ercise of  an  act  of  tenderness  and  mercy 
to  the  party.  Instead  of  bringing  the 
plaintiff  formally,  and  in  the  first  in- 
stance, before  a  court-martial,  the  com- 
mander-in-chief directed  an  enquiry  to 
be  made  by  the  holding  of  the  court  for 
that  purpose.  The  proceeding  was, 
therefore,  in  its  very  nature,  an  official 
proceeding,  directed  b^'  the  commander- 
in-chief,  for  the  purpose  of  obtaining 
the  information,  which  he  was  bound 


to  obtain  as  to  the  conduct  of  every 
officer  holding  a  commission  in  his 
majesty's  army,  and  in  furtherance  of 
the  exercise  of  his  public  duty  upon  the 
result  of  such  enquiry,  whether  the  en- 
quiry was  to  cease  in  the  first  instance, 
or  whether  the  result  of  that  enquiry 
was  to  lead  to  an  ulterior  measure. 
The  consequence  of  this  was,  that  a 
court  of  enquiry  was  held,  of  which  the 
defendant  in  this  case  was  the  pre- 
siding officer;  that  the  court  of  enquiry 
was  held  in  consequence  of  a  duty  cre- 
ated by  the  order  of  the  commander-in- 
chief,  which  was  imperative  upon  him; 
and  a  report  made  by  the  defendant,  in 
conjunction  and  connection  with  the 
officer,  was  an  act  of  duty  imposed  upon 
him  as  a  military  man,  hj  his  su- 
perior commander,  the  commander-in- 
chief,  whose  order  he  was  bound  to 
obey.  We  have  heard  a  great  deal,  in 
this  case,  concerning  the  nature  of  the 
proceedings  of  a  court  of  enquiry. 
Whether  these  courts  were  first  held  in 
the  3'ear  1775,  or  preceded  that  year,  is 
to  me  perfectly  immaterial  in  my  view 
of  the  case;  for  we  all  know  that,  con- 
sidering to  what  a  height  of  greatness 
and  glor3'  the  armies  of  this  country 
have  risen,  from  that  time  up  to  the  hour 
when  this  court  of  enqvdry  was  held, 
the  convenience,  at  least,  of  this  prac- 
tice has  been  such,  that  no  man  has 
ever  been  deterred  from  entering  into 
the  army  on  that  account;  and  it  is 
quite  impossible  not  to  see  that  the 
plaintiff  in  this  case,  when  he  did  be- 
come an  officer  in  the  army,  knew  that,  , 
in  point  of  fact,  he  voluntarily  subjected 
himself  to  that  court  of  enquiry,  to 
which  he  must  have  known  that  officers 
in  other  instances  had  been  made 
amenable.  The  evidence  in  question 
was  the  result  of  the  enquiry  made  by 
the  court,  delivered  by  the  defendant  to 
the  commander-in-chief,  in  the  exercise 
of  his  military  duty,  and  retained  by 
the  commander-in-chief  as  an  official 
document,  in  the  possession  of  the 
secretary.  Sir  Henry  Torrens.  It 
originated,  therefore,  in  a  military  or- 
der of  a  person  holding  a  high  and  re- 
sponsible office  under  the  crown;  it  was 
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XIV.  The  Court-martial — J..  Origin. — The  origin  of  the  court- 
martial  of  EngHsh  and  Arnerican  law  is  found  in  the  court  of 
chivalry,  which  had  "  cognizance  of  contracts  touching  deeds  of 
arms  or  war,  out  of  the  realm,  and  also  of  things  which  touch  war 
within  the  realm,  which  cannot  be  determined  or  discussed  by  the 
common  law;  together  with  other  usages  and  customs  to  the  same 
matters  appertaining."*  They  also  had  jurisdiction  "over  pleas 
of  life  and  member,  arising  in  matters  of  arms  and  deed  of  war, 
and  as  well  out  of  the  realm  as  within  it."^  The  court  of  chivalry 
gradually  fell  into  decadence,  and  for  a  considerable  period  prior 
to  the  revolution  of  1688  military  offences  were  tried  by  courts 
specially  established  by  royal  orders.  By  the  original  Mutiny  act 
of  1689,  the  sovereign  was  expressly  authorized,  for  the  first  time, 
to  grant  commission  to  convene  courts-martial.     This  authority 


executed  in  consequence  of  that  order; 
it  was  returned  and  deposited  in  that 
place  in  which  all  official  acts  of  such  a 
description  are  to  be  deposited;  and  the 
question,  then,  is,  whether  under  the 
circumstances — I  will  not  sav  Sir 
Henry  Torrens  would  have  be6n  com- 
pelled to  produce  the  result  of  this  en- 
quiry; but  whether  if  he,  under  a  mis- 
take, had  been  disposed  so  to  do,  it 
would  not  have  been  the  bounden  duty 
of  the  learned  judge  before  whom  the 
cause  was  tried,  considering  that  this 
document  was  a  secret;  not  the  privi- 
lege of  the  party  holding  it,  but  of  which 
he  was  a  trustee  on  behalf  of  the  public, 
to  have  interposed  and  prevented  the  ad- 
mission of  such  evidence.  Now,  before 
I  examine  the  few  instances  alluded  to 
as  applying  to  cases  of  this  description, 
let  us  see  upon  what  ground  and  prin- 
ciple the  present  case  rests.  It  is 
agreed  that  there  are  a  number  of 
cases  of  a  particular  description,  in 
which,  for  reasons  of  state  and  policy, 
persons  are  not  to  be  asked  the  names 
of  those  from  whom  they  receive  infor- 
mation, as  to  the  frauds  on  the  revenue. 
In  all  the  trials  for  high  treason  of  late 
years,  the  same  course  has  been 
adopted;  and  if  parties  are  willing  to 
disclose  the  sources  of  their  informa- 
tion, they  would  not  be  suffered  to  do  it 
by  the  judges.  What  is  the  ground, 
upon  which  these  cases  stand,  except  it 
be  the  ground  of  danger  to  the  public 
good,  which  would  result  from  disclos- 
ing the  sources  of  such  information,  for 
no  person  would  become  an  informer,  if 
his  name  might  be  disclosed  in  a  court 
of  justice,  and  he  might  be  subjected  to 
the  resentment  of  the  party  against 
whom  he  had  informed.  Does  not  this 
reasoning  apply  closely  to  the  case  now 


before  us  ?  This  is  an  enquiry  directed 
to  be  made  oy  the  commander-in-chief 
with  a  view  to  ascertain  what  the  con- 
duct of  the  party  suspected  might  have 
been;  in  the  course  of  which,  a  number 
of  persons  may  be  called  before  the 
court,  and  may  give  information  as  wit- 
nesses, which  they  would  not  choose  to 
have  disclosed;  but,  if  the  minutes  of  the 
court  of  enquiry  are  to  be  produced  in 
this  way,  on  an  action  brought  by  the 
party,  they  reveal  the  name  of  every 
witness,  and  the  evidence  given  hj 
each'.  Not  only  this,  but  the3^  also  re- 
veal what  has  been  said  and  done  bj' 
each  member  of  the  existing  court  of 
enquiry.  It  seems,  therefore,  that  the 
reception  of  the  minutes  would  tend 
directly  to  disclose  that  which  is  not 
permitted  to  be  disclosed;  and,  there- 
fore, independently  of  the  character  of 
the  court,  I  should  saj',  on  the  broad 
rule  of  public  policy  and  convenience, 
that  these  matters,  secret  in  their 
nature,  and  involving  delicate  enquiry 
and  the  names  of  the  persons,  stand 
protected." 

Wlnthrop,'  in  speaking  of  the  case  of 
Home  V.  Lord  Bentinck,  said:  "This 
ruling  would  be  applicable  to  a  similar 
case  at  American  law.  But  in  our 
military  practice  the  result  of  the  in- 
vestigations of  courts  of  enquiry  are  in 
the  majority  of  cases  promulgated  in 
orders,  and  in  a  case  in  which  such 
publication  had  been  made  the  report 
of  opinion  published  could  not  be  held 
to  be  a  private  communication,  though 
the  testimony  or  proceedings  not  pub- 
lished might  still  be  so  considered."  i 
Winthrop's  Militarj'  Law  755. 

1.  3  Black.  Com.  103;  Ex  farte 
Reed,  100  U.  S.  20. 

2.  4  Black.  Com.  268. 
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was  always  conferred  by  the  subsequent  mutiny  acts,  and  is  estab- 
lished and  defined  by  the  English  Army  act  of  i88i.^ 

The  court-martial  as  it  existed  in  England  was  recognized  and 
adopted  by  the  American  articles  of  war  of  1775.  By  the  act  of 
September  29th,  1 789,  courts-martial  as  previously  established  were 
continued  in  existence.  The  subsequent  articles'  of  war  of  1806 
and  1874  contain  elaborate  provisions  relating  to  the  organization 
and  conduct  of  these  courts. 

2.  The  Court-martial  as  a  Judicial  Body — [a)  Authorized  by  the 
Constitution. — By  article  i,  section  8,  of  the  constitution,  congress 
is  authorized  to  make  rules  for  the  government  and  regulation  of 
the  land  and  naval  forces,  and  to  provide  for  organizing,  arming 
and  disciplining  militia,  and  for  governing  such  part  of  them  as 
maybe  employed  in  the  service  of  the  United  States  ;  and  congress 
is  further  authorized  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  such  powers  into  execution.  The  fifth  amend- 
ment of  the  constitution  provides  that  no  person  shall  be  held  to 
answer  for  a  capital  or  other  infamous  crime  unless  on  a  present- 
ment or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  militia  when  in  actual  service,  in 
time  of  war  or  public  danger.  Under  these  provisions  courts- 
martial  are  authorized  for  the  purpose  of  administering  military 
justice  through  military  channels.^  These  courts  are,  however, 
merely  agencies  of  the  executive  department,  and  are  not  such 
bodies  as  are  contemplated  in  the  clause  which  authorizes  congress 
"to  constitute  tribunals  inferior  to  the  supreme  court."* 

(1^)  Not  a  Court  of  Record. — A  court-martial  is  not  a  court  of 
record  ;  it  has  no  permanent  organization  and  no  authority  to  en- 
force its  judgment,  which  is  only  operative  when  confirmed  by  a 
commanding  officer.* 

1.  I  Winthrop's  Military  Law  48.  settle   the   powers    and   jurisdiction  of 

2.  "These  provisions  show  that  con-  courts-martial.  They  are  undoubtedly 
gress  has  the  power  to  provide  for  the  courts  of  a  special  and  limited  jurisdic- 
trial  and  punishment  of  military  and  tion,  having  power  to  hear  and  deter- 
naval  offences  in  the  manner  then  and  mine  in  the  particular  exigency  and 
now  practiced  by  civilized  nations;  and  upon  the  particular  cases  with  a  view 
that  the  power  to  do  so  is  given  without  to  which  they  are  organized.  While 
any  connection  between  it  and  the  third  acting  within  the  line  of  their  authority 
article  of  the  constitution,  defining  the  they  are  protected,  as  to  errors  in  judg- 
judicial  power  of  the  United  States;  in-  ment;  otherwise  they  are  not  protected. 
deed,  that  the  two  provisions  are  en-  If  they  exceed  their  jurisdiction,  they 
tirely  independent  of  each  other.''  are  personally  answerable.  2  Sir  Wm. 
Dynes  v.  Hoover,  20  How.  (U.  S.)  65,  Bl.  1145.  These  principles  have  long 
79;  Trask  v.  Payne,  43  Barb.  (N.  Y.)  been  settled  and  established.  In 
569;  6  Opins.  Atty.  Gen.  425;  Rx  farte  the  case  of  Marshalsea,  10  Co.  76,  it 
Mason,  105  U.  S.  696;  People  v.  Dan-  was  resolved  that  the  action  for  false 
iel,  50  N.  Y.  274,  275;  Runkle  v.  imprisonment  will  lie  against  the  de- 
United  States,  19  Ct.  of  CI.  396.  fendants;   and   a  difference  was  taken 

3.  Dynes  v.  Hoover,  20  How.  (U.  S.)  when  a  court  has  jurisdiction  of  the 
65,  79.  cause,  and  proceeds  inverse  ordine,  or 

4.  In  Mills  V.  Martin,  19  Johns.  (N.  erroneously,  no  action  lies  against  the 
Y.)  7,  the  court  said:  "It  is  necessary  party  who  sues  out,  or  the  officer  or 
that    we   should   distinctly  define   and  minister  of  the  court  who  executes  the 
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{c)  Conclusiveness  of  Judgment  After  Confirmation. — After  the 
judgment  of  a  court-martial  has  been  confirmed  by  the  proper 
authorities,  its  judgment  is  conclusive  and  cannot  be  reviewed  by 
any  federal  court,  either  on  appeal  certiorari,  or  on  writ  of  error;* 


precept  or  process  of  the  court;  but 
when  the  court  has  no  jurisdiction  of 
the  cause,  when  the  whole  proceeding 
is  coram  non  judice,  an  action  will  lie 
against  them,  without  any  regard  to  the 
precept  or  process.  That  a  court-mar- 
tial is  a  court  of  special  and  limited 
jurisdiction  must  be  evident  upon  the 
slightest  reflection.  It  is  called  into 
existence  for  special  and  temporary 
purposes,  and  when  these  purposes  are 
answered,  it  is  dissolved  and  disap- 
pears. That  it  is  limited  to  particular 
offenders  and  offences,  and  to  those 
only,  is  equally  certain.  All  its  pow- 
ers are,  therefore,  special  and   limited." 

"A  court-martial  is  a  court  of  limited 
and  special  jurisdiction.  It  is  called 
into  existence  for  a  special  purpose  and 
to  perform  a  particular  duty,  and  when 
the  object  of  its  creation  is  accom- 
plished, it  ceases  to  exist."  Brooks  v. 
Adams,  ii  Pick.  (Mass.)  441,  442.  See 
also  In  re  Wright,  34  How.  Pr.  (N.  Y.) 
207,211;  Ex  farte  Milligan,  4  Wall. 
(U.  S.),  123;  Brooks  v.  Daniels,  22 
Pick.  (Mass.)  498,  501;  Runkle  v.  U. 
S.,  122  U.  S.  543;  Wise  V.  Withers,  3 
Cranch  (U.  S.)  331;  Ex  farte  Wat- 
kins,  3  Pet.  (U.  S.)  193.  Compare 
generally  Juri.sdiction;  Judge. 

1.  In  D^'ues  v.  Hoover,  20  How.  (U. 
S.)  65,  the  Supreme  Court  of  the 
United  States  carefully  considered  the 
question  of  the  conclusiveness  of  a 
judgment  of  a  court-martial  when  act- 
ing within  the  sphere  of  its  duties.  In 
this  case  a.  seaman  was  charged  with 
deserting,  and  a  court-martial  found  him 
guilty  of  attempting  to  desert.  It  was 
held  that  the  court-martial  had  jurisdic- 
tion over  the  subject  matter,  and  that 
an  action  would  not  lie  against  the 
United  States  marshal  who  carried  into 
execution  the  sentence  of  the  court- 
martial.  Mr.  Justice  Wayne,  in  de- 
livering the  opinion  of  the  court,  said : 
"But  the  case  in  hand  is  not  one  of  a 
court  without  jurisdiction  over  the 
subject  matter,  or  that  of  one  which 
has  neglected  the  forms  and  rules  of 
procedure  enjoined  for  the  exercise 
of  jurisdiction.  It  was  regulirly  con- 
vened; its  forms  of  procedure  were 
strictly  observed  as  they  are  directed 
to  be  by  the  statute;  and  if  its  sentence 
te  a  deviation  from  it,  which  we  do  not 


admit,  it  is  not  absolutely  void.  What- 
ever the  sentence  is,  or  may  have  been, 
as  it  was  not  a  trial  by  court-martial 
taking  place  out  of  the  United  States, 
it  could  not  have  been  carried  into  exe- 
cution but  by  confirmation  of  the  presi- 
dent, had  it  extended  to  loss  of  life,  or 
in  cases  not  extending  to  loss  of  life,  as 
this  did  n'ot,  but  by  the  confirmation  of 
the  secretary  of  the  navy,  who  or- 
dered this  court.  And  if  a  sentence  be 
so  confirmed  it  becomes  final,  and  must 
be  executed  unless  the  president  par- 
dons the  offender.  It  is  in  the  nature  of 
an  appeal  to  the  officer  ordering  the 
court,  who  is  made  by  the  law  the  arbi- 
ter of  the  legality  and  propriety  of  the 
court's  sentence.  Wlien  confirmed, 
it  is  altogether  beyond  the  jurisdiction 
or  enquir3'  of  any  civil  tribunal  what- 
ever, unless  it  shall  be  in  a  case  in 
which  the  court  had  no  jurisdiction 
over  the  subject  matter  or  charge,  or 
one  in  which,  having  jurisdiction  ovei 
the  subject  matter,  it  has  failed  to  ob- 
serve the  rules  prescribed  by  the  statute 
for  its  exercise.  In  such  cases,  as  has 
just  been  said,  all  of  the  parties  to  such 
illegal  trial  are  trespassers  upon  a  partv 
aggrieved  by  it,  and  he  maj'  recover 
damages  from  them  on  a  proper  suit  in 
a  civil  court,  by  the  verdict  of  a  jury. 
Persons,  then,  belonging  to  the  army 
and  the  navy  are  not  subject  to  illegal  or 
irresponsible  courts-martial,  when  the 
law  for  convening  them  and  directing 
the  proceedings  of  organization  and 
for  trial  have  been  disregarded.  In 
such  cases,  everything  which  may  be 
done  is  void — not  voidable,  but  void; 
and  civil  courts  have  never  failed  upon 
a  proper  suit  to  give  a  party  redress 
who  has  been  injured  by  a  void  process 
or  void  judgment.  In  England,  it  has 
been  done  by  the  civil  courts  ever  since 
the  passage  of  the  :  Mutiny  act  of  Will- 
iam and  Mary,  ch.  5,  3rd  April,  1689. 
And  it  must  have  htten  with  a  direct 
reference  to  what  the  law  was  in  Eng- 
land that  this  court  said,  in  Wise  v. 
Withers,  3  Cranch  (U.  S.)  331,  337, 
that  in  such  a  case  "the  court  and  the 
oflScers  are  all  trespassers."  When  we 
speak  of  proceedings  in  a  cause,  or  for 
the  organization  of  the  court  and  for 
trials,  we  do  not  mean  mere  irregularity 
in  practice  on  the  trial,  or  any  mistaken 
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rulings  in  respect  to  evidence  or  law, 
but  of  a  disregard  of  the  essentials  re- 
quired by  the  statute  under  which  the 
court  has  been  convened  to  try  and  to 
punish  an  offender  for  an  imputed  vio- 
lation of  the  law.  Courts-martial  de- 
rive their  jurisdiction  and  are  regulated 
with  us  by  an  act  of  congress,  in 
which  the  crimes  which  may  be  com- 
mitted, the  manner  of  charging  the  ac- 
cused and  of  trial,  and  the  punishment 
which  may  be  inflicted  are  expressed  in 
terms;  or  the3'  way  get  jurisdiction  by 
a  fair  deduction  from  the  definition  of 
the  crime  that  it  comprehends,  and 
that  the  legislature  meant  to  subject 
the  punishment  to  one  of  a  minor  de- 
gree of  a  kindred  character,  which  has 
alread3-  been  recognized  to  be  such  by 
the  practice  of  courts-martial  in  the 
armj'  and  navy  services  of  nations,  and 
by  those  functionaries  in  different  na- 
tions to  whom  has  been  confided  a 
revising  power  over  the  sentence  of 
courts-martial.  And  when  offences  or 
crimes  are  not  given  in  terms  or  by  defi- 
nition, the  want  of  it  may  be  supplied 
by  a  comprehensive  enactment,  such  as 
the  thirty -second  article  of  the  rules 
for  the  government  of  the  navy,  which 
means  that  courts-martial  have  juris- 
diction of  such  crimes  as  are  not  speci- 
fied, but  which  have  been  recognized  to 
be  crimes  and  offences  by  the  usages  in 
the  navy  of  all  nations,  and  that  they 
shall  -be  punished  according  to  the  laws 
and  customs  of  the  sea.  Notwith- 
standing the  apparent  indeterminate- 
ness  of  such  a  provision,  it  is  not  liable 
to  abuse;  for  what  those  crimes  are, 
and  how  they  are  to  be  punished,  is 
well  known  by  practical  men  in  the 
navy  and  armv,  and  by  those  who  have 
studied  the  law  of  courts-martial,  and 
the  offences  of  which  different  courts- 
martial  have  cognizance.  With  the 
sentence  of  courts-martial  which  have 
been  convened  regularly,  and  proceeded 
legally,  and  by  which  punishments  are 
directed,  not  forbidden  hy  law,  or 
which  are  according  to  the  laws  and 
customs  of  the  sea,  civil  courts  have 
nothing  to  do,  nor  are  they  in  any  way 
alterable  by  them.  If  it  were  other- 
wise, the  civil  courts  would  virtually 
administer  the  rules  and  articles  of 
war,  irrespective  of  those  to  whom 
that  duty  and  obligation  has  been  con- 
fided by  the  laws  of  the  United  States, 
from  whose  decisions  no  appeal  or  ju- 
risdiction of  any  kind  has  been  given 
to  the  civil  magistrate  or  civil  courts. 
But  we  repeat  that  if  a  court-martial 

4. 


has  no  jurisdiction  over  the  subject 
matter  of  the  charge  it  has  been  con- 
vened to  tr^',  or  shall  inflict  a  punish- 
ment forbidden  by  the  law,  though  the 
sentence  shall  be  approved  by  the  offi- 
cers having  a  revisory  power  of  it, 
civil  courts  may,  on  an  action  by  a 
party  aggrieved  by  it,  enquire  into  the 
want  of  the  court's  jurisdiction  and 
give  him  redress  Harman  v.  Tappen- 
den,  I  East  555.  As  to  ministerial  offi- 
cers, Marshall's  Case,  10  Cr.  76;  Mor- 
rison V.  Sloper,  Wells  30;  Parton  v. 
Williams,  B.  and  A.  330.  And  a§  to- 
justices  of  the  peace,  by  Lord  Tenter- 
den  in  Basten  v.  Carew,  3  B.  &  C- 
653;  Mules  V.  Calcott,  6  Bin.  85." 

In  the  later  case  of  Ex  parte  Reed,, 
100  U.  S.  13,  the  court  said:  "The 
court  had  jurisdiction  over  the  person 
and  the  case.  It  is  the  organism  pro- 
vided by  law  and  clothed  with  the 
duty  of  administering  justice  in  this 
class  of  cases.  Having  had  such  juris- 
diction, its  proceedings  cannot  be  col- 
laterally impeached  for  any  mere  .error 
or  irregularity,  if  there  were  such  com- 
mitted within  the  sphere  of  its  author- 
\ty.  Its  judgments,  when  approved  as 
required,  rest  on  the  same  basis,  and 
are  syrrounded  by  the  same  consider- 
ations, which  give  conclusiveness 
to  the  judgments  of  other  legal  tribu- 
nals, including  the  lowest  as  well  as 
the  highest  under  like  circumstances,. 
The  exercise  of  discretion  within  au- 
thorized limits  cannot  be  assigned  for 
error  and  made  the  subject  of  review 
by  an  appellate  court."  See  alsO' 
Moore  v.  Houston,  3  S.  &  R.  (Pa.)- 
160;  Ex  parte  Bright,  i  Utah  145;. 
State  V.  Stevens,  2  McCord  (S.  Car.) 
32;  Warden  z\  Baile3',  4  Taunt.  76;  In 
re  Bogart,  2  Sawy.  (U.  S.)  396; 
People  V.  Van  Allen,  55  N.  Y.  31, 
36. 

In  Ex  parte  Vallandigham,  i  Wall. 
(U.  S.)  243,  the  Supreme  Court  of  the 
United  States  held  that  it  had  no 
power  to  review  by  certiorari  the  pro- 
ceedings of  a  militarj^  commission  or- 
dered by  a  general  oflicer  of  the 
United  States  axmy,  commanding  a 
military  department.  In  the  case  of 
the  contested  election  of  Brig.  Gen.,  I 
Strobh.(S.Car.)  ig8,  the  court  said:"The' 
very  fact  that  the  sentence  of  the  court 
is  not  known  until  approved,  then  that 
the  court  is  dissolved,  and  that  the 
whole  proceedings  are  in  the  possession. 
of  the  officer  ordering  the  court,  show 
that  the  writ  of  certiorari  cannot  be 
awarded.  For  there  is  no  one  to  whom 
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nor  can  any  federal  or  State  court  interfere  by  writ  of  prohibition 
with  a  court-martial  in  the  performance  of  its  duty. ^  The  federal 
courts  may,  however,  on  a  writ  of  habeas  corpus,  discharge  a  pris- 
oner who  has  been  illegally  detained  under  trial  or  sentence  of 
court-martial.2 

[d)  A  Criminal  Court.— K  court-martial  has  no  civil  jurisdic- 
tion to  enforce  a  contract  or  to  award  damages  to  an  individual. 
It  is  strictly  a  criminal  court  and  its  judgment  is  a  criminal  sen- 
tence.* 

3.  By  Whom  Constituted — (a)  By  the  President. — The  president, 
as  commander-in-chief,  has  a  general  power  to  order  a  court-mar- 
tial for  the  army.'* 


itcango,  and  who  can,   as   of  and  for 
the  court  certify  the  proceedings. 

In /k  ?-«  McVej,  23  Fed.  Rep.  (U. 
S.)  87S,  it  was  held  that  within  the 
sphere  of  their  jurisdiction  the  judg- 
ments and  sentences  of  courts-martial 
are  as  final  and  conclusive  as  those  of 
civil  tribunals  of  last  resort,  and  the 
only  authority  of  the  civil  courts  is  to 
enquire  whether  the  military  authori- 
ties are  proceeding  regularly  within 
their  jurisdiction.  If  the;)^  are,  they 
cannot  be  interfered  with,  no  matter 
what  errors  may  be  committed  in  the 
exercise  of  their  lawful  jurisdiction. 
Compare  generally  Religious  So- 
cieties. 

1.  "But  neither  the  supreme  court  of 
the  district,  nor  this  court  has  any  ap- 
pellate jurisdiction  over  the  naval  court- 
martial,  nor  over  oifences  which  such  a 
court  has  power  to'  try.  Neither  of 
these  courts  is  authorized  to  interfere 
with  it  in  the  performance  of  its  duty, 
by  way  of  a  writ  of  prohibition,  or  any 
other  of  that  nature."  Wales  v.  Whit- 
ney, 114  U.  S.  564.  See  also  Wash- 
burn V.  Phillips,  2  Mete.  (Mass.)  296. 

In  England,  writs  of  prohibition 
may  issue  out  of  the  high  court  of 
justice  to  courts-martial.  Grant  v. 
Gould,  2  H.  Black.  6g;  In  re  Mansergh, 
I  Best  &  Smith  400. 

2.  But  a  writ  of  habeas  corpus  cannot 
be  made  to  perform  the  functions  of  a 
writ  of  error.  To  warrant  the  dis- 
charge of  a  prisoner,  the  sentence  of  a 
court-martial  under  which  he  is  held 
must  be  not  merely  erroneous  and 
voidable,  but  absolutely  void.  Ex  parte 
Reed,  100  U.  S.  13,  23.  Nor  can  a  fed- 
eral court  discharge  a  person  under 
sentence  of  a  court-martial  "if  the  court 
has  jurisdiction  to  try  the  offender  for 
the  offence  .for  which  he  was  charged, 
and  the  sentence   was  one   which   the 


court  under  the  law  could  pronounce." 
Ex  parte  Mason,  105  U.  S.  697. 

In  Wales  x>.  Whitney,  114  U.  S.  564, 
Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  said:  "The  civil 
courts  can  relieve  a  person  from  im- 
prisonment under  order  of  such  court 
only  by  writ  of  habeas  corpus,  and  then 
only  when  it  is  made  apparent  that  it 
proceeds  without  jurisdiction.  If  there 
is  no  restraint,  there  is  no  right  in  the 
civil  courts  to  interfere.  Its  power 
then  extends  no  further  than  to  release 
the  prisoner.  It  cannot  remit  a  fine,  or 
restore  to  an  office,  or  reverse  the  judg- 
ment of  the  militar3'  court.  Whatever 
effect  the  decision  of  the  court  may^ 
have  on  the  proceedings,  orders  or 
judgment  of  the  militar3'  court  is  inci- 
dental to  the  order  releasing  the  pris- 
oner. Of  course,  if  there  is  no  pris- 
oner to  release,  if  there  is  no  custody  to 
discharge,  if  there  is  no  such  restraint 
as  requires  relief,  then  the  civil  courts 
have  no  power  to  interfere  with  the 
military  court,  or  other  tribunal  over 
which  it  has  by  law  no  appellate  juris- 
diction. See  also  Barret  i\  Crane,  16 
Vt.  246;  Keyes  t>.  United  States,  109 
U.  S.  336;  Brown  v.  Wadsworth,  15 
Vt.  170;  In  re  Davison,  21  Fed.  Rep. 
61S. 

Where  a  court-martial  has  overruled 
a  plea  of  autrefois  founded  on  an  ac- 
quittal by  a  civil  court,  the  correctness- 
of  the  decision  on  the  plea  cannot  be 
reviewed  on  habeas  corpus,  the  charge 
being  larceny  by  a  soldier  from  an 
officer,  an  offence  within  the  jurisdic- 
tion of  a  court-martial.  Re  Esmond^ 
5  Mack.  (D.  C.)  64. 

3.  I  Winthrop's  Military  Law  59; 
United  States  v.  Clark,  96  U.  S.  37;, 
Warden  v.  Bailey,  4  Taunt.  78. 

4.  President's  Po'wer  to  Order  Courts- 
martial. — "As  the  law  is  now  generally 
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Under  the  twenty-second  article  of  war,  if  any  commander 
entitled  to  appoint  general  courts-martial  is  the  accuser  or  prose- 
cutor of  any  officer  under  his  command,  the  court  shall  be  ap- 
pointed by  the  president,  and  its  proceedings  and  sentence  shall 
be  sent  directly  to  the  secretary  of  war,  by  whom  they  shall  be 
laid  before  the  president,  for  his  approval  or  orders  in  the  case. 

Under  section  1230,  Revised  Statutes,  when  any  officer  dis- 
missed by  order  of  the  president  makes  in  writing  an  application 
for  trial,  setting  forth,  under  oath,  that  he  has  been  wrongfully 
dismissed,  the  president  shall,  as  soon  as  the  necessities  of  the 
service  may  permit,  convene  a  court-martial,  to  try  such  ofificer  on 
the  charge  on  which  he  shall  have  been  dismissed. 

{b)  By  Other  Officers. — The  seventy-second  article  of  .war  pro- 
vides that  any  general  officer  commanding  an  army,  a  territorial 
division  or  a  department,  or  a  colonel  commanding  a  separate 
department,  may  appoint  general  courts-martial  whenever  neces- 
sary. 

In  time  of  war,  the  commander  of  a  division  or  of  a  separate 
brigade  of  troops  may  appoint  a  general  court-martial.  But  whert 
such  commander  is  the  accuser  or  prosecutor  of  any  person  under 
his  command,  the  court  shall  be  appointed  by  the  next  higher 
commander.^ 

Under  section  1326  of  the  Revised  Statutes,  the  superintend- 
ent of  the  military  academy  has  power  to  convene  general  courts- 
martial  for  the  trial  of  cadets. 

4.  Composition. — General  courts-martial  may  consist  of  any 
number  of  officers  from  five  to  thirteen,  inclusive  ;  but  they  shall 
not  consist  of  less  than  thirteen  when  that  number  can  be  con- 
vened without  manifest  injury  to  the  service.**  But  courts-martial 
for  the  trial  of  militia  shall  be  composed  of  militia  officers  only.* 

held,  and  in  the  opinion  of  the  author,  1.  Seventy-tMrd  Article  of  War. — Be- 

the  president  is  invested  with  a  general  sides  the  ordinary  courts-martial  there 

and  discretionary  power  to  order  courts-  are  also  the  field  marshals'  court  and 

martial  for  the  army,  by  virtue  of  his  certain  military  boards,  which  are  like-' 

constitutional  capacity  as  commander-  wise   governed    by    the    principles   of 

in-chief    irrespectively    and   independ-  military  law. 

ently  of  any  article  of  war  or  other  2.  Seventy-fifth  Article  of  War.— In 
legislation  of  congress.  In  this  view  Martin  v.  Mott,  12  Wiieaton  (U.  S.) 
the  seventy-second  article  is  construed  19,  Justice  Story  held  that  the  "act 
simply  as  an  enabling  statute,  indicating  is  merely  directory  to  the  officer  ap- 
what  military  commanders 'may,' for  the  pointing  the  court,  and  that  his  de- 
purpose  of  discipline  (and  to  relieve,  cision  as  to  the  number  which  can  bei 
while  representing,  the  commander-in-  convened  without  manifest  injury  to 
chief),  'appoint'  such  courts;  the  ex-  the  service,  being  in  a  manner  sub- 
ception  expressed  in  the  second  clause  mitted  to  his  sound  discretion,  must  be 
being  regarded  as  a  recognition  of  and  conclusive."  See  also  Wooley  v. 
reference  to  the  president  as  the  source  United  States,  20  Law  Rep.  631. 
of  military  command,  for  the  purposes  A  court-martial  consisting  ot  one 
of  the  exercise  by  him  in  person  of  the  ofHcer  cannot  try  a  person  charged  with 
authority  in  a  particular  class  of  cases  disobedience  of  orders.  Re  Leary,  27 
where  his  subordinate  cannot  justly  or  Hun  (N.  Y.)  563. 
properly  act."  i  Winthrop's  Military  3.  Rev.  Stat,  §  1658.  •  In  Mills 
Law  62.  V.    Martin,    18   Johns.    (N.    Y.)    i24> 
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5.  Jurisdiction — {a)  Extent  as  to  Place. — The  jurisdiction  of  a 
court-martial  extends  to  the  whole  territory  of  the  United  States,* 
and  to  the  territory  of  a  hostile  foreign  nation  occupied  by  the 
armies  of  the  United  States.^  It  also  extends  to  offences  com- 
mitted by  officers  or  soldiers  within  the  lines  of  the  army,  when 


the  court  said:  "When  a  delinquent 
militia-man  is  amenable  to  a  court-mar- 
tial of  the  United  States,  in  any  case  it 
ought  to  be  remembered  that  there  is 
no  provision  in  the  laws  which  secures 
to  him  a  trial  b^'  militia  officers  of  his 
own  State.  He  may  be  tried  any- 
where, and  by  militia  officers  of  any  of 
the  the  States." 

1.  Jurisdiction  of  Courts-martial  as 
to  Place.-^The  jurisdiction  of  general 
courts-martial  is  coextensive  with  the 
territory  of  the  United  States.  That  is 
to  saj',  a  general  court  assembled  at 
any  locality  within  that  territory  may 
legally  take  cognizance  of  any  offence 
committed  at  any  other  such  locality 
whatever;  such  a  court,  unlike  a  civil 
tribunal,  not  being  restricted  in  the  ex- 
ercise of  its  authority  to  the  limits  of  a 
particular  State  or  other  district  or  re- 
gion. While  it  will  in  general  be  more 
for  the  interest  and  convenience  of  the 
service  to  bring  an  accused  officer  or 
soldier  to  trial  at  or  near  the  place  of 
his  offence,  he  may,  with  equal  legality, 
be  tried  by  a  court  convened  (b^'  com- 
petent authority)  in  any  other  part  of 
the  United  States.  This  is  a  general 
principle;  nor  is  its  application  limited 
to  cases  in  which  the  court  is  convened 
by  a  commander  whose  command  is 
conterminous  with  the  federal  domain, 
as  the  president  as  commander-in- 
chief,  or  the  general  commanding  the 
army.  A  court  ordered  by  a  depart- 
ment commander  within  his  depart- 
ment, for  the  trial  of  an  officer  or 
soldier  of  his  command,  may  take  cog- 
nizance of  the  case,  though  the  offence 
or  offences  may  have  been  committed 
in  any  other  department  or  depart- 
ments. It  may  be  added  that  the 
question  whether  an  offence  was  or  was 
not  committed  at  a  place  over  which 
exclusive  jurisdiction  has  been  reserved 
or  ceded  to  the  United  States  can 
affect  in  no  respect  the  jurisdiction  of 
the  military  court  before  which  an 
offence  is  brought  for  trial."  i  Win- 
throp's  Military  Law  95. 

2.  "When  the  armies  of  the  United 
States  were  in  the  enemy's  countrj',  the 
military  tribunals  mentioned  had,  under 
the  laws  of  war  and  the  authority  con- 


ferred by  (he  section  named,  exclusive 
jurisdiction  to  try  and  punish  offences 
of  every  grade  committed  by  persons 
in  the  military  service.  Officers  and 
soldiers  of  the  armies  of  the  Union 
were  not  subject  during  the  war  to  the 
laws  of  the  enemy,  or  amenable  to  his 
tribunals  for  offences  committed  by 
them.  They  were  answerable  only  to 
their  own  government,  and  only  bji"  its 
laws,  as  enfoiced  by  its  armies,  could 
they  be  punished. 

"It  is  well  settled  that  a  foreign  army 
permitted  to  march  through  a  friendly 
country  or  to  be  stationed  in  it,  by  per- 
mission of  its  government  or  sovereign, 
is  exempt  from  the  civil  and  criminal 
jurisdiction  of  the  place.  The  sover- 
eign is  understood,  said  this  court  in 
the  celebrated  case  of  The  Exchange 
(7  Cranch  139),  to  cede  a  portion  of  the 
territorial  jurisdiction  when  he  allows 
the  troops  of  a  foreign  prince  to  pass 
through  his  dominions.  In  such  case, 
without  any  express  declaration  waiv- 
ing jurisdiction  over  the  army  to  which 
this  right  of  passage  has  been  granted, 
the  .sovereign  who  should  attempt  to 
exercise  it  would  certainly  be  considered 
as  violating  his  faith.  B3'  exercising  it 
the  purpose  for  which  the  free  passage 
was  granted  would  be  defeated  and  a 
portion  of  the  military  forces  of  a  for- 
eign independent  nation  would  be  di- 
verted from  those  national  objects  and 
duties  to  which  it  was  applicable,  and 
would  be  withdrawn  from  the  control 
of  the  sovereign  whose  power  and 
whose  safety  might  greatlj'  depend  on 
retaining  the  exclusive  command  and 
disposition  of  this  force.  The  grant  of 
a  free  passage,  therefore,  implies  a 
waiver  of  all  jurisdiction  over  the 
troops  during  their  passage  and  per- 
mits the  foreign  general  to  use  that  dis- 
cipline and  to  inflict  those  punishments 
which  the  government  of  his  array  may 
require."  Coleman  v.  Tennessee,  97  U. 
S.  509. 

In  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  Chief  Justice  Chase  said: 
"Wherever  our  army  or  navj'  may  go 
beyond  our  territorial  limits,  neither 
can  go  beyond  the  authority  of  the, 
president  or  the  legislation  of  congress." 
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it  is  in  transit  through  the  territory  of  a  foreign  nation  with  which 
the  United  States  government  is  at  peace.* 

{b)  Extent  as  to  Persons. — Courts-martial  have  jurisdiction  over 
ail  persons  who  are  members  of  the  army  of  the  United  States 
whether  they  have  voluntarily  enlisted  or  have  been  drafted,  over 
the  militia  when  called  into  the  service  of  the  United  States,  over 
officers  and  soldiers  of  marines  when  detached  for  service  with 
the  -army,  and  over  certain  civilians  subjected  to  military  discipline 
by  statute.^ 


1.  "If  an  array  marching  through  a 
friendly  country  would  thus  be  exempt 
from  its  civil  and  criminal  jurisdiction, 
a  fortiori  would  an}'  arm}'  invading 
an  enem3''s  country  be  exempt.  The 
fact  that  war  is  waged  between  two 
countries  negatives  the  'possibility  of 
jurisdiction  being  exercised  by  the  tri- 
bunals of  the  one  country  over  persons 
engaged  in  the  militarv  service  of  the 
other  for  offences  committed  while  in 
such  service.  Aside  from  this  want  of 
jurisdiction,  there  would  be  something 
incongruous  and  absurd  in  permitting 
an  officer  or  soldier  of  an  invading  army 
to  be  tried  by  his  enemy,  whose  country 
he  had  invaded. 

"The  fact  that  when  the  offence  was 
committed  for  which  the  defendant  was 
indicted,  the  State  of  Tennessee  was  in 
the  military  occupation  of  the  United 
States,  with  a  military  governor  at  its 
head,  appointed  by  the  president,  can- 
not alter  this  conclusion.  Tennessee 
was  one  of  the  insurgent  States,  form- 
ing the  organization  known  as  the  Con- 
federate States,  against  which  the  war 
was  waged.  Her  territory  was  enemy's 
country,  and  its  character  in  this  respect 
was  not  changed  until  long  afterwards. 
The  doctrine  of  international  law  on 
the  effect  of  military  occupation  of 
enemy's  territory  upon  its  former  laws 
is  well  established.  Though  the  late 
war  was  not  between  independent  na- 
tions, but  between  different  portions  of 
the  same  nation,  j-et  having  taken  the 
proportion  of  the  territorial  war,  the 
insurgents  having  become  formidable 
enough  to  be  recognized  as  belligerents, 
the  same  doctrine  must  be  held  to  ap- 
ply. The  right  to  govern  the  territory 
of  the  enemy  during  its  military  occu- 
pation is  one  of  the  incidents  of  war, 
being  a  consequence  of  its  acquisition; 
and  the  character  and  form  of  the  gov- 
ernment to  be  established  depended  en- 
tirely upon  the  laws  of  the  conquering 
State  or  the  orders  of  its  military  com- 
mander.    By  such   occupation   the  po- 
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litical  relations  between  the  people  of 
the  hostile  country  and  their  former 
government,  or  sovereign,  are  for  tlie 
time  severed,  but  the  municipal  laws — 
that  is,  the  laws  which  regulate  private 
rights,  enforce  contracts,  punish  crime 
and  regulate  the  transfer  of  property — 
remain  in  full  force,  so  far  as  they  affect 
the  inhabitants  of  the  country  among 
themselves,  unless  suspended  or  super- 
seded by  the  conqueror;  and  the  tri- 
bunals by  which  the  laws  are  enforced 
continue  as  before,  imless  thus  changed, 
In  other  words,  the  municipal  laws  of 
the  State,  and  their  administration,  re- 
main in  full  force  so  far  as  the  inhabi- 
tants of  the  country  are  concerned,  un; 
less  changed  by  the  occupying  belliger- 
ent. Halleck  Int.  Law,  ch.  33.  This 
doctrine  does  not  affect,  in  any  respect, 
the  exclusive  character  of  the  jurisdic- 
tion of  the  military  tribunals  over  the 
officers  and  soldiers  of  the  arm}'  of  the 
United  States  in  Tennessee  during  the 
war,  for,  as  already  said,  they  were  not 
subject  to  the  laws  nor  amenable  to  the 
tribunals  of  the  hostile  country.  The 
laws  of  the  State  for  the  punishment  of 
crime  were  continued  in  force  only  lor 
the  protection  and  benefit  of  its  own 
people.  As  respects  them,  the  same 
acts  which  constituted  offences  before 
the  military  occupatiori  constituted  of- 
fences afterwards;  and  the  same  tri- 
bunals, unless  superseded  by  order  of 
the  military  commanders,  continued  to 
exercise  their  ordinary  jurisdiction." 
Coleman  v.  Tennessee,  97  U.  S.  509. 

2.  Jurisdiction  of  Courts-martial  as  to 
Persons. — ^'The  discipline  necessary  to 
the  efficacy  of  the  army  and  navy  re- 
quired other  and  swifter  modes  of  trial 
than  are  furnished  by  the  common  law 
courts;  and,  in  pursuance  of  the  power 
conferred  by  the  constitution,  congress 
has  declared  the  kinds  of  trial,  and  the 
manner  in  which  they  shall  be  con' 
ducted,  for  offences  committed  while 
the  party  is  in  the  military  or  naval 
service.       Everyone    connected    with 
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A  court-martial  cannot,  by  deciding  that  a  person  is  in  the  mili- 
tary service  of  the  United  States,  when  in  fact  he  is  not,  render 
such  person  amenable  to  its  jurisdiction. ^  Its  decision  on  the 
question  of  jurisdiction  is  not  conclusive,  and  the  civil  courts 
may  interfere  and  re-examine  the  case  on  a  writ  of  habeas 
corpus. 

I.  The  Army  of  the  United  States. — The  army  of  the  United 
States,  under  section  1094  of  the  Revised  Statutes,  consists  of  five 
regiments  of  artillery,  ten  regiments  of  cavalry  and  twenty-five 
regiments  of  infantry  ;  together  with  certain  general  officers  and 
their  aids,  certain  officers  and  enlisted  men  of  the  staff  depart- 
ments, and  of  the  various  regiments,  a  force  of  enlisted  Indian 
scouts,  the  professors  and  corps  of  cadets  of  the  military  academy^ 
and  the  officers  and  enlisted  men  of  the  retired  list.^     In  times  of 


these  branches  of  service  is  amenable 
to  the  jurisdiction  which  congress  has 
created  for  their  government,  and  while 
thus  serving  surrenders  his  right  to  be 
tried  by  the  civil  courts."  Rx  farte 
Milligan,  4  Wall.  (U.  S.)  123. 

1.  In  Antrim's  Case,  5  Phila.  (Pa.) 
278,  the  court  said:  "In  the  distribution 
of  the  judicial  power,  congress  may  es- 
tablish inferior  courts.  But  judges  of 
such  courts  are  not  in  the  class  of  those 
inferior  officers  who  can  be  appointed 
or  designated  without  reference  to  the 
senate.  Therefore,  independent  judi- 
cial powers  could  not  be  vested  by  con- 
gress in  such  a  commission  as  the  board 
of  enrollment  unless  it  is  regarded  as  a 
tribunal  simple  military.  Thus  re- 
garded it  can  have  no  jurisdiction  ex- 
cept over  persons  who  are  already  un- 
der military  rule.  Whether  a  person 
is  or  is  not  under  such  rule  is  a  ques- 
tion which  a  military  tribunal  may  of- 
ten have  occasion  to  consider,  and  so 
far  as  may  concern  its  own  proceed- 
ing, to  decide.  The  tribunal  may  or 
may  not  be  so  organized  that  its  de- 
cisions of  such  a  question  is,  relatively 
to  military  jurisdiction,  final.  But  an 
act  of  congress  making  such  a  decision 
as  to  the  status  of  a  citizen  final,  in  such 
a  sense  as,  to  preclude  altogether  judi- 
cial cognizance  elsewhere  of  the  ques- 
tion, would  not  be  constitutional.  Such 
a  law,  if  thus  executed,  would  confer  a 
judicial  power  not  warranted  by  the 
constitution.  Congress  cannot  give  to 
such  a  mere  military  commission,  or  to 
a  simple  court-martial  any  jurisdiction 
over  a  person  who  is  neither  in  military 
service,  nor  locally  amenable  to  the 
military  police  of  a  territorial  space 
properly  occupied  for  military  pur- 
poses.    Nor  can  congress  confer  upon 


such  special  tribunal  the  power  of  con- 
clusive adjudication,  whether  a  case  is 
within  its  own  jurisdiction."  See  also 
2  Hare's  American  Constitutional  Law 
934;  Barrett  v.  Hopkins,  7  Fed.  Rep. 
3". 

2.  Status  of  Cadets  at  the  Military 
Academy. — In  United  States  v.  Mor- 
ton, 112  U.  S.  I,  Mr.  Justice  Blatch- 
FORD,  after  carefully  considering  the 
statutes  relating  to  the  cadets  of  the 
military  academy,  said:  "From  this  re- 
view of  the  statutes,  it  cannot  be 
doubted  that,  before  the  passage  of  the 
act  of  Juljt  28th,  1866,  as  well  as  after- 
wards, the  corps  of  the  cadets  of  the 
military  academy  was  a  part  of  the 
army  of  the  United  States,  and  the  per- 
son serving  as  a  cadet  was  serving  in 
the  army;  and,  that  the  time  during 
which  the  plaintiff  in  the  present  case 
was  serving  as  a  cadet,  was,  therefore, 
actual  time  of  service  by  him  in  the 
army." 

In  United  States  v.  Watson,  130  U. 
S.  So,  the  court  held  that  the  time  of 
the  service  of  a  cadet  in  the  military 
academy  at  West  Point  is  to  be  re- 
garded as  a  part  of  the  time  he  served 
in  the  army  within  the  meaning  of  the 
act  of  July  5th,  1S38,  5  Stat.  256,  and 
should  be  counted  in  computing  his 
longevity  pay;  and  in  an  action  to  re- 
cover that  pa}'  he  is  entitled  to  judg- 
ment for  so  much  of  the  amount  there- 
on thus  computed  as  is  not  barred  by 
the  statute  of  limitations. 

So,  also,  an  officer  of  the  navy  may 
count  his  time  of  service  as  cadet 
midshipman  at  the  naval  academy. 
United    States  v.  Cook,   12S  U.  S.  254. 

3.  Status  of  Retired  Army  Officers. — 
In  United  States  v.  Tyler,  105  U.  S. 
244,  it  was  decided  that  an  officer  of  the 
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war  volunteers^  and  drafted  men*  form  a  constituent   part  of  the 
army,  and  are  subject  to  the  jurisdiction  of  courts-martial. 

The  jui-isdiction  of  a  court-martial  over  an  officer  commences, 
with  the  acceptance  of  his  commission,  and  ends  with  his  death, 
dismissal,  or  the  acceptance  of  his  resignation.  In  the  case  of  a 
soldier,  it  begins  with  his  enlistment  and  ends  with  his  death  or 
discharge.^  The  sixtieth  article  of  war,  however,  provides  that 
if  any  person  is  guilty  of  any  offence  enumerated  in  the  article 
while  in  the  military  service  of  the  United  States,  and  receives, 
his  discharge,  or  is  dismissed  from  the  service,  he  shall  continue 
to  be  liable  to  be  arrested  and  held  for  trial  and  sentence  by  a. 
court-martial,  in  the  same  manner  and  to  the  same  extent  as  if  he 
had  not  received  such  discharge  nor  been  dismissed. 


army,  who  is  retired  from  active  ser- 
vice, is  still  in  the  military  service 
of  the  United  States.  Mr.  Justice 
Miller,  in  delivering  the  opinion  of 
the  court,  said:  "It  is  impossible  to  hold 
that  men  who  are  by  statute  declared 
to  be  a  part  of  the  army,  who  may  wear 
its  uniform,  whose  names  shall  be 
borne  upon  its  register,  who  may  be  as- 
signed by  their  superior  oificers  to 
specified  duties  by  detail  as  other  offi- 
cers are,  who  are  subject  to  the  rules 
and  articles  of  war,  and  may  be  tried, 
not  by  a  jury,  as  other  citizens  are,  but 
a  military  court-martial,  for  any  breach 
of  those  rules,  and  who  may  fully  be 
dismissed  on  such  trial  from  the  service 
in  disgrace,  are  still  -not  in  the  military 
service."  See  also  Runkle  f.  United 
States,  122  U.  S.  543. 

A  retired  army  officer  is  a  "person 
belonging  to  the  army"  disqualified  by 
the  Rev.  Stat.,  §  i860,  from  holding 
"any  civil  office  in  any  territory."  Hill 
V.  Territory,  2  Wash.  147. 

By  the  act  of  February  14th,  1885,  en- 
listed men  of  the  army  and  marine 
corps  were  made  eligible  to  retirement 
after  thirty  years'  service. 

1.  Status  of  Volunteers. — It  has  been 
expressly  decided  that  volunteers  are  a 
part  of  the  army  of  the  United  States. 
Kerr  v.  Jones,  19  Ind.  351;  Wantlan  v. 
White,  19  Ind.  470;  Burroughs  v.  Pey- 
ton, 16  Gratt.  (Va.)  470,  483. 

2.  Status  of  Drafted  Soldiers.— Kneed- 
ler  V.  Lane,  45  Pa.  St.  238;  McCall's 
Case,  5  Phila.  (Pa.)  268;  United  States 
V.  Blakeney,  3  Gratt.  fVa.)  405,  417; 
Burroughs  t).  Peyton,  16  Gratt.  (Va.j 
470,  483;  Com.  V.  Barker;  5  Binn.  (Pa.) 
429. 

3.  Commencement  of  Jurisdiction 
Over  Soldiers — Wliat  Constitutes  Enlist- 
ment.— What  constitutes  such    an    en- 


listment as  entitles  a  court-martial  to- 
assume  jurisdiction  over  the  person  of 
the  soldier  was  elaborately  discussed  by 
Judge  Gray  in  Tyler  v.  Poraeroy,  8 
Allen  (Mass.)  480.  In  the  course  of 
his  opinion  he  said:  "Was  the  plaintiff, 
then,  at  the  time  of  the  acts  of  which 
he  complains,  a  soldier?  The  words 
'enlist'  and  'enlistment,'  in  the  law, 
as  in  common  usage,  may  signify  either 
the  complete  fact  of  entering  into  the 
military  service,  or  the  first  step  taken 
by  the  recruit  towards  the  end.  If  this, 
ambiguity  is  not  borne  in  mind,  the  con- 
sideration of  this  matter  may  degener- 
ate into  a  dispute  about  words.  The 
question  before  us  is  no  ordinary  one 
of  the  force,  construction  or  validity  of 
ii  contract,  whether  the  plaintiff  has. 
made  an  agreement  and  broken  it,  and 
is  liable  in  damages  for  the  breach;  but 
of  a  change  of  statutes,  whether  by 
signing  a  particular  paper,  or  by  any 
other  act,  the  plaintiff  has  changed  his 
condition,  given  up  some  of  the  rights 
of  a  private  citizen,  and  become 
amenable  to  military  discipline.  It 
becomes  necessary,  therefore,  to  ascer- 
tain the  boundary  between  the  civil  and 
military  states,  and  to  enquire  what  acts 
by  the  principles  of  the  common  law  or 
the  American  constitutions,  or  by  ex- 
press provision  of  statute,  are  required 
to  change  a  citizen  into  a  soldier.  By 
tracing  the  history  of  the  mode  of  en- 
listing soldiers  under  the  law  of  Eng- 
land, out  of  which  our  law  grew,  wt 
shall  be  enabled  more  satisfactorily  to 
answer   this   question  .      .      After 

the  accession  of  William  and  Mary,  a 
standing  army  being  found  necessary, 
parliament  retained  the  control  of  it  by 
establishing  it  for  only  a  year  at  a  time;, 
and  these  annual  acts  first  made  mutiny 
and   desertion  punishable   at  the  sen- 
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tence  of  a  court-martial  in  a  time  of 
peace,  and  are  therefore  known  as  the 
mutiny  acts.  The  earliest  of  these 
was  limited  to  persons  "being  in  their 
majesties'  service  in  the  army,  and  being 
mustered  and  in  pay  as  an  officer  or 
soldier."  Stat,  i  W.  &  M.,  ch.  5,  §  2. 
This  clause  was  re-enacted  in  the  same 
form,  thus  requiring  both  mustering 
and  pay  to  constitute  the  military  char- 
acter, until  early  in  the  following  reign, 
when  either  was  made  sufficient,  and 
the  act  extended  to  "every  person  being 
in  her,  majesty's  service  in  the  army,  or 
mustered  or  in  pay  as  an  officer,  or 
listed  or  in  pay  as  a  soldier."  Stat.  6 
Anne,  ch.  18  (often  cited  as  5  &  6 
Anne,  ch.  16),  ^  2;  7  Anne,  ch.  4.  But 
within  five  years  after  the  passage  of 
the  first  mutiny  act,  a  section  was  in- 
serted providing  that  "no  person  should 
be  esteemed  a  listed  soldier,  or  be  sub- 
ject to  any  of  the  pains  or  penalties  of 
this  act  or  any  other  penalty  for  his  be- 
havior as  a  soldier,"  unless  he  should 
before  a  civil  magistrate  "declare  his 
free  consent  to  be  listed  or  mustered 
as  a  soldier,  before  he  should  be 
listed  or  mustered  or  inserted  on 
any  muster  roll  of  a  regiment, 
troop  or  company."  Stat.  5  &  6  W. 
&  M;,  ch.  15,  §  2.  And  the  law  of 
England  has  since  b)'  similar  provisions 
required  either  enlistment  by  a  military 
officer,  with  full  opportunity  to  recon- 
sider and  retract,  in  the  case  of  a  soldier 
or  actually  being  mustered  or  commis- 
sioned in  the  case  of  an  officer,  to  subject 
either  to  military  discipline;  allowing, 
however,  the  alternative  of  being  in 
pay  to  avoid  the  necessity  of  discussing 
the  nature  of  the  engagement  or  mode 
of  contracting  it.  See  Methuen  v. 
■Martin,  Sayer  107;  Grant  v.  Gould,  2 
H.  Bl.  103, 104;  I  McArthuron  Courts- 
martial  195,  ig6;  Bradley  v.  Arthur,  4 
B.  &  C.  308;  Wolton  V.  Gavin,  i6Q^B. 
48;  Thompson's  Military  Force  of  Great 
Britain  92  et  seq.  That  the  original 
enlistment  of  a  recruit,  or  payment  of 
money  to  him  must  be  made  by  some 
person  having  the  necessar3f  military 
authority,  in  order  to  justify  forcibly  re- 
straining him,  is  shown  by  the  case  in 
which  a  drummer,  who  had  no  lawful 
power  to  enlist  recruits,  upon  being 
urged  by  a  man  to  enlist  him,  gave  him 
a  shilling  for  that  purpose;  the  man  af- 
terwards attempted  to  escape,  and  was 
opposed  by  the  drummer  and  a  private 
soldier  with  him,  and  the  latter  stabbed 
one  who  was  assisting  the  escape;  and 
the  twelve  judges  held  that  he  was  lia- 


ble to  indictment  for  wilful  stabbing. 
Rex  V.  Longden,  Russ.  &  Ry.  228. 

The  articles  of  war,  reported  by  a 
committee  of  which  Adams  and  Jeffer- 
son were  members,  and  established  by 
congress  of  the  confederation  in  1776, 
within  three  months  after  the  declaration 
of  American  independence,  substan- 
tially adopted  the  provisions  of  the 
English  Mutiny  acts  and  required  every 
recruit  to  be  enlisted  by  a  military  officer 
and  taken  before  a  civil  magistrate  and 
there  have  the  articles  of  war  read  to 
him  and  take  the  oath  of  allegiance  and 
service;  yet  allowed  the  receipt  of  pay 
from  the  government  to  be  conclusive 
evidence  of  enlistment;  and  declared  that 
"all  officers  and  soldiers  who,  having 
received  pay,  or  having  been  duly  en- 
listed in  the  service  of  the  United  States, 
shall  be  convicted  of  having  deserted 
the  same,  shall  suffer  death  or  such 
other  punishment  as  by  sentence  of  a 
court-martial  shall  be  inflicted;"and  that 
these  articles  "are  to  be  read  every  two 
months  at  the  head  of  every  regiment, 
troop  or  company,  mustered  or  to  be 
mustered  in  the  service  of  the  United 
States;  and  are  to  be  duly  observed 
and  exactly  obeyed  by  all  officers  and 
soldiers,  who  are,  or  shall  be  in  the  said 
service."  Articles  of  War  of  Septem- 
ber 20th,  1776,  9  3,  art.  i;  Sec.  6  art.  1; 
Sec.  18,  art.  i ;  2  Journals  of  Congress, 
376,  369,  380;  3  John  Adams'  Works, 
83,  84. 

After  all  powers  of  war  and  peace 
had  been  granted  by  the  constitution  to 
the  national  government,  the  congress 
of  the  United  States  established  simi- 
lar articles.  U.  S.  Stat.  1806,  ch:  20, 
arts.  10,  20,  loi;  2  U.  S.  Stat,  at  Large 
.361,  362,  371.  'The  oath  was  permitted, 
by  the  Stat,  of  1806,  to  be  taken  before 
the  judge  advocate,  and  bj'  the  Stat,  of 
1861,  ch.  42,  §  II,  before  an3'  commis- 
sioned officer  of  the  army.  12  U.  S. 
Stat,  at  Large  289.  Taking  the  re- 
cruit before  the  civil  magistrate  is  thus 
dispensed  with,  but  his  engagement 
with  a  military  officer  is  essential. 

It  was  argued  that  the  tenth  article 
of  war,  which  provides  that  "every  non- 
commissioned officer  or  soldier,  who 
shall  enlist  himself  in  the  service  of  the 
United  States,  shall  have  the  articles  of 
war  read  and  the  oath  administered 
to  him,  shows  that  the  oath  can 
be  administered  to  none  but  soldiers, 
and  therefore  the  recruit  must  be 
a  soldier  before  the  oath  could  be  ad- 
ministered to  him.  But  it  might 
equally   well    be    contended     th^t    the 
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use  of  the  words  'every  soldier,  who 
shall  enlist  himself,'  instead  of  'shall 
have  enlisted  himself,'  shows  that  he 
must  be  a  soldiet  before  he  enlists. 
The  description  of  the  recruit  as  a  non- 
commissioned officer  or  soldier  in  this 
article  is  not  intended  to  denote  what 
he  is  already,  but  what  he  will  be  when 
his  enlistment  is  complete." 

A  statute  was  passed  near  the  close 
of  the  last  war  with  England,  authoriz- 
ing recruiting  officers  of  the  army  to 
enlist  anyone  between  the  ages  of 
eighteen  and  fifty  years,  which  enlist- 
ment shall  be  absolute  and  binding 
uponall  persons  under  the  age  of  twenty- 
one  years  as  well  as  upon  persons  of 
full  age,  such  recruiting  officers  having 
complied  with  all  the  regulations  of  the 
law  regulating  the  recruiting  service." 
U.  S.  Stat.  1S14,  §  3.  ch.  10,  3  U.  S. 
Stat,  at  Large  146.  That  statute  did  not 
undertake  to  fix  what  should  constitute 
an  enlistment,  but  referred  for  that  to 
the  previous  laws.  The  object  of  the 
provision  just  quoted  was  simply  to  en- 
able minors  to  be  held  like  persons  of 
full  age;  and  the  statute  has  always 
been  considered  as  having  been  re- 
pealed by  the  act  passed  at  the  same 
session,  fixing  the  militai-y  peace  estab- 
lishment of  the  United  States.  U.  S. 
Stat.  1S15,  ch.  7g;  lb.  225.  Ex  parte 
Kimball,  9  L.  R.  502,  503.  In  ad- 
dition to  the  power  to  raise,  support 
and  regulate  armies,  congress  is  vested 
by  the  constitution  with  the  authority 
to  provide  for  organizing,  arming  and 
disciplining  the  militia,  for  calling  them 
into  the  service  of  the  United  States  to 
execute  the  laws  of  the  Union,  to  sup- 
press insurrections  and  repel  invasions, 
and  for  governing  them  when  emploj'ed 
in  the  national  service.  Under  this 
power  to  organize,  congress  has  the  ex- 
clusive power  of  determining  who  shall 
constitute  the  militia;  and  all  persons 
coming  within  the  class  defined  by 
congress  are  members  of  the  militia, 
without  any  act  of  their  own.  Opinion 
of  Justices,  14  Gray  (Mass.)  614;  Com. 
V.  Gushing,  II  Mass.  7;  Whitmore 
V.  Sanborn,  8  Me.  310;  U.  S.  Stat.  1862, 
ch.  210;  12  U.  S.  Stat,  at  Large  597. 
Signing  an  enlistment  list  is  not  re- 
quired to  make  them  militia,  and  does 
no  more  than  ascertain  the  particular 
companj'  in  which  the3'  shall  serve, 
and  perhaps  estop  the  signers  to  claim 
exemption  afterwards.  Decisions  or 
statutes,  like  those  cited  by  the  defend- 
ants, that  such  a  signing  is  evidence  of 
enlistment  in  a  volunteer  militia  com- 


pany, have  therefore  no  bearing  upon 
the  question  of  what  constitutes  a  sol- 
dier of  the  United  States.  Bullen  v. 
Baker,  8  Me.  390;  Gen.  Stat,  ch.  13,  §  18. 

A  nearer  analog}'  may  be  found  in 
the  entrj'  of  the  fnilitia  into  the  service 
of  the  Union,  when  called  out  bj'  con- 
gress. This  is  well-  settled  by  the  de- 
cisions of  the.  Supreme  Court  of  the 
United  States  to  be  upon  their  arrival 
at  the  place  of  the  rendezvous  and  not 
before.  Houston  v.  Moore,  5  Wheat. 
(U.'S.)  I,  20,  36,  S3,  61;  Martin  w.  Mott, 
12  Wheat.  (U.  S.)  19.  Some  of  the 
reasons  given  by  the  justices  apply  with 
great  force  to  the  case  before  us.  "The 
arrival  of  the  militia  at  the  place  ot 
rendezvous,"  said  Mr.  Justice  Wash- 
ington, "is  the  terviinus  a  quo  the 
service,  the  pay,  and  subjection  to  the 
articles  of  war  are  to  commence  and 
continue  for  a  certain  length  of  time 
from  a  certain  day,  it  would  seem  to 
follow,  almost  conclusivelj',  that  the 
service  commenced  on  that,  and  not  on 
some  prior  day."  Houston  v.  Moore,  5 
Wheat.  20.  Mr.  Justice  Story 
added:  "It  would  seem  almost  absurd 
to  say  that  those  men,  who  have  per- 
formed no  actual  service,  are  yet  to  re- 
ceive pay;  that  they  are  'employed,' 
when  thej'  refuse  to  be  employed  in  the 
public  service,  that  they  are  'acting'  in 
conjunction  with  the  regular  forces  or 
otherwise,  when  they  are  not  embodied 
to  act  at  all;  or  that  they  are  subject  to 
the  articles  of  war  as  troops  organ- 
ized and  employed  in  the  public  ser- 
vice, when  they  have  utterly  disclaimed 
all  military  organization  and  obedience. 
There  are  the  strongest  reasons  to  be- 
lieve that  by  employment  'in  the  ser- 
vice' of  the  United  States,  something 
more  must  be  done  than  a  mere  calling 
forth  of  the  militia,  that  it  includes 
some  act  of  organization,  mustering  or 
marching,  done  or  recognized." 

Attorney  General  Legare,  in  an 
opinion  to  the  secretary  of  war,  in 
1841,  on  the  payment  of  the  Florida 
militia,  expresses  like  views,  saying: 
"It  is  only  when  called  out  into  actual 
service  that  the  militia  are  subjected  to 
the  exclusive  control  of  the  federal 
authorities.  Until  detachments  from  it 
have  been  actually  mustered,  to  be  sub- 
jected in  a  solemn  and  authentic  form 
to  the  articles  of  war  as  in  the  parallel 
case  of  voluntary  enlistment,  the  body 
of  the  people,  armed  and  disciplined  in 
self  defence  (for  that  is  the  definition  of 
the  militia)  stand  in  all  respects  upon 
the  same   footing   as  in  any  other  of 
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2.  Militia  When  Called  into  the  Service  of  the  United  States. — 
The  militia  when  in  actual  service  of  the  United  States  are  sub- 
ject to  general  courts-martial.  It  has  been  decided  by  the  Supreme 
Court  of  the  United  States  that  such  service  does  not  commence 
until  the  arrival  of  the  militia  at  the  place  of  rendezvous.^ 

A  militia-man  who  refuses  to  obey  the  orders  of  the  president 
calling  him  into  the  public  service  is  guilty  of  a  military  offence 
against  the  United  States,  and  congress  may  provide  the  proper 
means  for  punishing  such  disobedience.  Such  an  offence,  how- 
ever, is  not  triable  by  court-martial  as  organized  under  the  articles 
of  war,  and  having  jurisdiction  over  persons  in  the  actual  military 
service.^ 

3.  Marines  Detached  for  Service  with  the  Army. — The  Revised 
Statutes  provide  that  the  marine  corps,  when  detached  for  service 
with  the  army,  by  order  of  the  president,  shall  be  subject  to  the 
rules  and  articles  of  war  prescribed  for  the  government  of  the 
army.'^  Although  there  has  been  some  difference  of  opinion  as 
to  the  status  of  the  marine  corps,  it  seems  to  be  now  generally 
held  that  the  marines  are  a  part  of  the  naval  service  of  the 
United  States.*  They  are,  therefore,  under  ordinary  circum- 
stances, not  amenable  to  military  but  to  naval  courts-martial. 


their  great  political  relations.  Nor  will 
anything  short  of  this  formal  dedica- 
tion, so  to  express  it,  of  portions  of  it  to 
military  responsibilities,  and  actual  em- 
bodying of  them  into  masses,  under  the 
rules  and  regulations  of  war,  constitute 
them  a  part  of  the  federal  army."  3 
Opinions  of  Attorneys  General  691. 

See  also  Re  Grimley,  38  Fed.  Rep. 
84. 

1.  Houston  V.  Moore,  5  Wheat.  (U. 
S.)  I,  20.  See  also  McCall's  Case,  5 
Phila.  (Pa.)  261;  Kneedler  x'.  Lane,  45 
Pa.  St.  238;  Tyler  v.  Pomeroy,  8  Allen 
(Mass.)  480,  493;  Antrim's  Case,  5 
Phila.  (Pa.)  278. 

2.  In  Martin  v.  Moot,  12  Wheat.  (U. 
S.)  ig,  it  was  held  that  although  a 
militia-man  who  refused  to  obey  the 
orders  of  the  president  calling  him  into 
the  public  service  under  the  act  of  1795, 
is  not  in  the  sense  of  that  act,  "em- 
ployed in  the  service  of  the  United 
States,"  so  as  to  be  subject  to  the  arti- 
cles of  war,  yet  he  is  liable  to  be  tried  for 
the  oifence  under  the  iifth  section  of  the 
same  act  by  a  court-martial  called 
under  the  authority  of  the  United 
States.  Mr.  Justice  Story  in  de- 
livering the  opinion  of  the  court  said: 
"The  next  objection  is,  that  it  does  not 
sufficiently  appear  in  the  avowry  that 
the  court-martial  was  a  lawfully  con- 
stituted court-martial,  having  jurisdic- 


tion of  the  offence  at  the  time  of  pass- 
ing its  sentence  against  the  original 
plaintiff.  Various  grounds  have  been 
assigned  in  support  of  this  objection. 
In  the  first  place,  it  is  said,  that  the 
original  plaintiff  was  never  employed 
in  the  service  of  the  United  States,  but 
refused  to  enter  the  service,  and  that, 
consequently,  he  was  not  liable  to  the 
rules  and  articles  of  war,  or  to  be  tried 
for  the  offence  by  any  court-martial 
organized  under  the  authority  of  the 
United  States.  The  case  of  Houston  v. 
Moore,  5  Wheat.  (U.  S.)  i,  affords  >x 
conclusive  answer  to  this  suggestion. 
It  was  decided  that  in  that  case,  that 
although  a  militia-man,  who  refused  to 
obey  tlie  orders  of  the  president  calling 
him  into  the  public  service,  was  not  in 
the  sense  of  the  act  of  1795,  'emploj'ed 
in  the  service  of  the  United  States'  so 
as  to  be  subject  to  the  rules  and  articles 
of  war;  yet  that  he  was  liable  to  be 
tried  for  the  offences  under  the  fifth 
section  of  the  same  act,  by  a  court-mar- 
tial called  under  the  authoritj-  of  the 
United  States.  The  great  doubt  in 
that  case  was,  whether  the  delinquent 
was  liable  to  be  tried  for  the  offence 
by  a  court-martial  organized  under 
State  authority."  See  also  Meade  v. 
Deputy  Marshal  of  Va.,  i   Brock.  324. 

3.  Revised  Statutes,  §  1621. 

4.  Status  of  Marines. — In  the  recent 
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case  of  In  re  Doj'le,  i8  Fed.  Rep.  (U. 
S.)  369,  Judge  Brown  of  the  southern 
district  of  New  York  carefully  consid- 
ered the  question  of  the  status  of  the 
marine  corps,  in  a  case  where  a  minor 
who  had  enlisted  as  a  marine  was 
sought  to  be  released  on  a  writ  of 
habeas  corpus.  The  writ  was  dis- 
missed, the  court  saying:  "The  ground 
of  discharge  relied  on  is  that  the  ma- 
rine corps  belongs  to  the  military  ser- 
vice and  not  to  the  navy.  Section  11 17 
of  the  Revised  Statutes  prohibits  the 
enlistment  of  any  person  under  twenty- 
one  into  the  military  service  of  the 
United  States  without  the  written  con- 
sent of  his  parents  or  guardians.  Section 
1608  provides  that  'the  enlistment  into 
the  marine  corps  shall  be  for  a  period 
of  not  less  than  five  years.'  Section 
1419,  as  amended  by  the  actof  May  12th, 
1S79,  provides  that  'minors  between  the 
ages  of  fifteen  and  sixteen  years  shall 
not  be  enlisted  for  the  naval  service 
without  the  consent  of  their  parents  or 
guardians.'  Section  1418,  as  amended 
by  that  act,  provides  that  'boys  between 
the  ages  of  fifteen  and  eighteen  3'ears 
may  be  enlisted  to  serve  in  the  army 
until  they  shall  arrive  at  the  age  of 
twent3'-one  years;  other  persons  may 
be  enlisted  to  serve  for  a  period  not 
exceeding  five  years,  unless  sooner 
discharged  by  the  discretion  of  the 
president.'  Section  1420  provides  that 
no  minor  under  the  age  of  fifteen 
years,  no  insane  nor  intoxicated  per- 
sons, and  no  deserter  from  the  naval 
or  military  service  of  the  United  States, 
shall  be  enlisted  in  the  naval  service;' 
and  section  1624,  article  19,  provides  for 
the  punishment  by  court-martial  of  any 
officer  violating  the  provisions  last 
quoted.  If  the  marine  corps  is  part  of 
the  military  service  of  the  United 
States,  then,  plainly,  Corporal  Doyle 
is  entitled  to  be  discharged  under  sec- 
tion 1 1 17,  above  quoted,  upon  the  peti- 
tion of  his  father.  The  marine  corps 
occupies  a  position  intermediate  in 
some  respects  between  the  army  and 
the  navy.  Section  1619  provides  that 
it  'shall  be  liable  to  do  duty  in  the  forts 
and  garrisons  of  the  United  States,  on 
the  seacoast,  or  any  other  duty  on 
shore,  as  the  president  at  his  discretion 
may  direct.'  Section  1621  declares  that 
it  'shall  at  all  times  be  subject  to  the 
laws  and  regulations  established  for 
the  government  of  the  navj',  except 
when  detached  for  service  with  the 
arm3'  by  order  of  the  president.'  By 
section  1616,  'marines  may  be  detached 


for  service  on  board  the  armed  vessels 
of  the  United  States,'  and  Corporal 
Doyle  is  now,  accordingly,  on  service 
on  board  the  Vandalia.  By  section 
1620,  'the  president  is  authorized  to 
prescribe  such  military  regulations  for 
the  discipline  of  the  marine  corps  as  he 
may  deem  expedient.'  The  marine 
corps  would  thus  seem  to  be  to  some 
extent  an  independent  organization. 
There  are  several  sections  of  the  Re- 
vised Statutes  which  refer  to  *it  dis- 
tinctively apart  from  the  naval  ser- 
vice. See  sections  1551,  1596,  1600, 
1612,  1617.  Notwithstanding  this  in- 
termediate character  of  the  marine 
corps  and  these  several  provisions 
allying  it  in  several, respects  with  the 
military  service,  I  am  satisfied  that  it 
is  properlj'  classed  with,  and  is  a  part 
of,  the  naval  service  of  the  United 
States.  The  question  was  discussed 
and  so  determined  by  Attorney  General 
William  Wirt  in  iS20(see  Op.  Atty.Gen, 
381),  and  this  opinion  has  been  since 
repeatedl3'  followed.  Op.  Atty.  Gen., 
vol.  II,  p.  100;  vol.  10,  pp.  118,  129; 
In  re  Bailey,  2  Taney  200.  In  various 
acts  of  congress  making  appropriations, 
the  marines  are  frequently  referred  to 
as  a  part  of  the  naval  service,  and  are 
sometimes  described  as  'marines  of  the 
United  States  navy.'  "  See  10  Stat,  at 
Large,  p.  100,  ch.  109,  §  i;  22  Stat,  at 
Large,  ch.  97,  pp.  472,  479;  ch.  141',  p. 
589;  ch.   391,   p.   294. 

In  the  case  of  Wilkes  v.  Dinsman,  7 
How.  (U.  S.)  89,  the  court  say  (page 
124):  "Though  the  marines  are  not  in 
some  senses  seamen,  and  their  duties  are 
in  some  respects  different,  yet  they  are, 
while  employed  on  board  public  vessels, 
persons  in  the  naval  service,  persons 
subject  to  the  orders  of  naval  officers, 
persons  under  the  government  of  the 
naval  code  as  to  punishment  and  per- 
sons amenable  to  the  navy  department. 
Their  very  name  of  'marines'  indicates 
the  place  and  nature  of  their  duties 
generally.  And  besides  the  analogies 
of  their  duties  in  other  countries,  their 
first  creation  here  to  serve  on  board 
ship  expressly  declared  then  to  be  a 
part  'of  the  crews  of  each  of  said  ships. 
Act  of  March  27th,i794  (i  Stat.atLarge 
550,  ^  4).  Their  pay  was  also  to  be 
fixed  in  the  same  way  as  that  of  the  sea- 
men. Section  6,  p.  351.  So  it  was 
again  by  the  act  of  April  27th,  1798  (i 
Stat,  at  Large  552),  and  they  have  ever 
since  been  associated  with  the  nav3', 
except  when  especially  detailed  by  the 
president  for  service  in  the  army.    See 
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4.  Civilians  Subjected  to  Military  Discipline  by  Statute. — The 
sixty-third  article  of  war  provides  that  all  retainers  to  the  camp, 
and  all  persons  serving  with  the  armies  of  the  United  States  in 
the  field,  though  not  enlisted  soldiers,  are  to  be  subject  to  orders, 
according  to  the  rules  and  discipline  of  war.^ 

{c)  Extent  as  to  Offences. — Courts-martial  are  limited  in  their 
jurisdiction  to  those  offences  only,  which  are  specified  by  the  ar- 
ticles of  war  or  by  other  statutes.  Over  purely  militg.ry  offences 
courts-martial  have  an  exclusive  jurisdiction.  Over  other  offences 
the  jurisdiction  of  the  court-martial  is  concurrent  with  that  of  the 
civil  tribunals,  except  in  a  region  under  martial  law  or  military 
government  in  time  of  war.^ 

Courts-martial  make  no  distinction  between  a  felony  and  a 
misdemeanor,  or  between  a  principal  and  accessory.^ 

((3?)  Extent  as  to  Time;  Limitation. — The  one  hundred  and 
third  article  of  war  provides  that  no  person  shall  be  liable  to  be 
tried  and  punished  by  a  general  court-martial  for  any  offence 
which  appears  to  have  been  committed  more  than  two  years  be- 
fore the  issuing  of  the  order  for  such  trial,  unless,  by  reason  of 
having  absented  himself,  or  of  some  other  manifest  impediment, 
he  shall  not  have  been  amenable  to  justice  within  that  period.  It 
has  been  decided  that  this  article  is  not  a  jurisdictional  restriction 
upon  the  powers  of  the  court,  but  merely  furnishes  an  accused 
person  a  matter  of  defence  which  can  only  be  taken  advantage  of 
by  a  plea.* 

Actof  Congress,  July  nth,  1798  (i  Stat,  jected  to  the  jurisdiction  of  a  court- 
at  Large  595,  596).  Thus  paid,  thus  martial  under  the  forty-fifth  and  forty- 
serving,  and  thus  governed  like  and  sixth  articles  of  war,  which  provide 
with  the  navy,  it  is  certainly  no  forced  that  whosoever  relieves  the  enemy 
construction  to  consider  them  as  em-  with  money,  victuals,  or  ammunition, 
braced  in  the  spirit  of  the  act  of  1S37,  or  knowingly  harbors  or  protects  an 
by  the  description  of  persons  'enlisted  enemj',  and  whoever  holds  correspond- 
for  the  navy.'  ence  with,  or.  gives  intelligence   to  the 

"In  the  Revision  of  the  Statutes  the  enemy,   either   directly    or    indirectly, 

marine  corps  is  provided  for  by  chapter  shall  suffer  death  or  such  other  punish- 

9,    title    15,    which    is    entitled    'The  ment   as   a  court-martial   shall   direct. 

Navy,'  while  'The   Army'  is  the  sub-  These    provisions  together  with   those 

ject  of  title  14.     These  considerations,  contained  in  the  sixty-third  article  are 

together  with  the  express  provision  of  operative  only  in  war.    Jones  v.  Sew- 

section    1621,  above    quoted,   that  'the  ard,   40   Barb.   (N.   Y.)    cf>y.   Smith  v. 

marine  corps  shall  at  all  times  be  sub-  Shaw,    12  Johns.   (N.    Y.)   257;   In   re 

ject  to  the  laws  and  regulations  estab-  Kemp,  60  Wis.  359.     For  the  constitu- 

lished  for  the  government  of  the  navy,  tionality  of  these  articles  see  In  re  Bo- 

exceptwhen  detached  for  service  with  gart,   2     Sawy.     (U.    S.)    396,   406;     16 

the  army   by   order   of  the   president,'  Opins.  Atty.  Gen.  292. 

seem  to  me  conclusive  that  the  regula-  Under  the   Revised   Statutes  certain 

tions    concerning    enlistments    in    the  other    classes    of   civilians    are    made 

army  under  section  11 17  of  title  14,  do  amenable  to  courts-martial.     They  are 

not  apply  to  enlistments  in  the  marine  enumerated   in   i   Winthrop's    Military 

corps."     See   Re  Shugrue,  3    Mackey.  Law  127. 

(D.  C.)  324;  Com.  V.  Gamble,  11   S.  "&  2.  Coleman   v.  Tennessee,  97  U.  S. 

R.  (Pa.)93.  ^09. 

1.  Civilians  Subject  to  Court-martial  3  i  Winthrop's  Militarv  Law  133. 

Jurisdiction. — Civilians    are   also    sub-  4.  Limitation  of  Time  Upon  Jurlsdlc 
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6.  Procedure. — It  is  not  within  the  scope  of  this  article  to  give 
any  detailed  account  of  the  procedure  of  the  courts-martial.  It 
is  sufficient  to  say  that  the  ordinary  practice  of  these  courts  con- 
forms in  a  general  way  to  that  pursued  in  the  civil  tribu- 
nals.^ 

After  an  officer  or  soldier  is  arrested^  he  is  served  with  a  for- 


Mon  of  Courts-martial. — "A  desertion 
laving  taken  place,  whether  the  statutes 
jf  limitations  has  run  against  it  and 
barred  punishment  is  matter  of  defence, 
ind  must  be  determined  bj  the  same 
tribunal  which  tries  the  charge.  This 
point  was  made,  carefully  argued  by 
counsel,  and  determined  by  the  court, 
after  full  consideration,  in  In  re  Bo- 
gart,  2  Sawy.  (U.  S.)  396,  409,  the  cir- 
cuit and  district  judges  concurring.  In 
Ihis  case  the  petitioner  alleges  as  a 
ground  of  the  illegality  of  the  imprison- 
nent  that  the  offence  charged  was 
committed  more  than  two  years  before 
:he  arrest  and  order  for  a  court-martial. 
This  is  one  of  the  issues  tendered.  It 
is  not  admitted  in  the  return,  but  is  in 
the  statement  of  the  facts.  This  ad- 
mission is  only  a  substitute  for  evidence 
on  the  hearing.  But  this  is  not  the 
court  to  try  this  issue.  The  court-mar- 
tial is  the  tribunal  invested  with  that 
jurisdiction.  Should  this  case  be  tried 
before  a  court-martial  duly  organized, 
and  decided  against  the  petitioner,  this 
court  would  have  no  appellate  jurisdic- 
tion, no  reviewing  power,  by  habeas 
corpus^  or  otherwise,  over  its  decision. 
Nor  are  we  authorized  to  interfere  in 
advance,  anticipating  that  the  point 
may  be  wrongly  decided,  and  take  the 
case  away  from  the  court  having  juris- 
diction to  trv  it,  and  determine  it  our- 
selves. This  would  be,  in  our  judg- 
ment, a  plain  usurpation  of  jurisdiction 
committed  to  another  tribunal — a  juris- 
diction not  conferred  upon  this  court. 
We  can  oiilj-  enquire  whether  the  mili- 
tary authorities  are  proceeding  regu- 
larly within  their  jurisdiction.  If  they 
are,  we  cannot  interfere,  no  matter 
what  errors  may  be  committed  in  the 
exercise  of  its  lawful  jurisdiction."  In 
re  White,  17  Fed.  Rep.  (U.  S.)  723. 
See  also  In  re  Davison,  21  Fed.  Rep. 
(U.  S.)  61S. 

1.  The  growth  and  improvement,  so 
apparent  in  other  branches,  may  readily 
be  observed  in  military  law  as  well.  Just 
as,  with  the  development  of  civilization 
the  laws  and  customs  of  war  have 
been  benefited  by  the  enlightenment 
following  upon  progress,  so  the  "drum- 


head court-martial,"  bearing  little  re- 
semblance to  a  court  of  justice,  has 
broadened  into  a  tribunal,  governed  bv 
a  complete  system  of  laws,  following 
settled  precedents,  and  possessing 
unique  but  valuable  features  for  the 
attainment  of  justice.  Composed  as 
it  is  of  men  whose  professional  tradi- 
tions place  the  highest  value  upon 
honor,  courage  and  chivalry,  an  essen- 
tial part  of  whose  professional  educa- 
tion is  gome  knowledge  of  constitu- 
tional and  military  law,  and  who  sit 
both  as  judge  and  jury  in  judgment 
upon  their  peers,  applying  a  familiar 
code  of  written  laws  and  orders  or  cus- 
toms of  the  service,  and  untrammelled 
by  many  of  the  technicalities  of  civil 
procedure,  the  civilian  will  find  in  it 
much  to  admire  and  little  to  condemn. 
However  open  to  the  harsh  judgment 
of  contemporary  law  writers  was  the 
military  law  of  early  English  history, 
the  S3'stem  of  modern  times  seems  to 
justify  the  enconiums  of  Chief  Justice 
CocKBURN,  who  recently  observed:  "So 
far  as  I  can  judge,  both  (Sir  Matthew 
Hale  and  William  Blackstone)  were 
wrong  in  saying  that  martial  law  in  the 
sense  of  military  law  was  the  arbitrary 
and  and  capricious  system  which  they 
seem  to  denounce;  and,  further,  while 
the  procedure  before  courts-mardal 
was  no  doubt  capable  of  considerable 
amendment,  and  the  prisoner  should  be 
allowed  to  retain  an  advocate  for  his 
defence,  still  the  substance  of  justice 
was  carefully  attended  to,  and  in  no 
tribunals  in  the  world  was  justice  ad- 
ministered with  a  higher,  sense  of 
honor  and  of  the  obligation  which  the 
performance  of  judicial  functions  im- 
posed." Charge  to  Grand  Jury,  Ja- 
maica Insurrection,  Annual  Register  for 
1867,  p.  233. 

2.  Arrest  of  Officers, — The  sixty-fifth 
article  of  war  provides  that  "officers 
charged  with  crime  shall  be  arrested 
and  confined  in  their  barracks,  quarters 
or  tents,  and  deprived  of  their  swords 
by  the  commanding  officer."  Arrest 
of  an  officer  does  not  involve  imprison- 
ment. Thus  in  Wales  v.  Whitney,  114 
U.   S.  564,  the  secretary   of  the  navy 
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mal  charge,  in  the  nature  of  an  indictment,  which  is  a  description 
in  writing  of  the  alleged  offence.^  The  court  is  convened  by  the 
ofificer  having  proper  authority  in  an  order  which  designates  the 
time  and  place  of  meeting,  the  name  of  the  party  to  be  tried,  the 
names  of  the  members  of  the  court,  and  of  the  judge  advocate. 
The  president  is  the  ofiicer  present  who  is  first  designated  in  the 
order. 

Pursuant  to  the  order,  the  ofificers,  named  in  the  detail  for  the 
court,  assemble  in  full  uniform  at  the  time  and  place  named. 
Their  names  are  called  by  the  judge  advocate,  and  they  take 
their  seats  according  to  their  rank  alternately  at  the  right  and  left 
of  the  president.  The  president  then  announces  that  the  court 
is  openecj  to  the  public.  The  accused  person  is  then  introduced, 
and  is  given  permission  to  conduct  his  defence  through  the  me- 
dium of  counsel.  At  this  stage  the  accused,  either  personally  or 
through  his  counsel,  may  challenge  the  members  of  the  court.  The 
eighty-eighth  article  of  war  provides  that  members  of  a  court- 
martial  may  be  challenged,  but  only  for  cause  stated  to  the  court. 
The  relevancy  and  validity  of  the  challenge  is  left  to  the  discre- 
tion of  the  court. 

After  the  prisoner  has  exercised  his  right  of  challenge,  the 
members  of  the  court  proceed  to  complete  their  organization  by 
taking  the  oath  prescribed  by  the  eighty-fourth  article  of  war, 
which  is  administered  by  the  judge  advocate.  After  the  oath  is 
taken,  the  prisoner  is  formally  arraigned  at  the  bar  of  the  court  to 

in  arresting  the  medical  director,  noti-  aggravated  cases  where  escape  may  be 

fied  him  thus:    "You  are  placed  under  apprehended.         Armj'         Regulations 

arrest,  and  you  will  confine  yourself  to  173. 

the  limits  of  the  city  of  Washington."  Privatss,  when  placed  under  arrest, 
In  that  case  the  Supreme  Court  of  the  are  confined  in  the  guard  house  and  a 
United  States  held  that  there  was  no  sentence  placed  over  them,  i  Win- 
such  restraint  of  liberty  as  would  justify  throp's  Militarj-  Law  158. 
'&\^v.%e.  o'i  &vixiX.oi  habeas  corf  us.  Mr.  1.  Charge  and  Speciflcations. — The 
Justice  Miller  in  delivering  the  charge  in  the  majority  of  cases  alleges 
opinion,  said:  "'In  the  case  of  a  man  in  a  violation  of  a  specified  article  of 
the  military  or  naval  service,  where  he  war  or  other  statute.  The  specifica- 
is,  whether  an  officer  or  private,  al-  tions  describe  the  conduct  which  con- 
ways  more  or  less  subject  in  his  move-  stituted  such  violation.  "A  specifica- 
ments  by  the  very  necessity  of  military  tion  does  not  need  to  possess  the  tech- 
rule  and  subordination  to  the  orders  of  nical  nicety  of  indictments  at  the  com- 
his  superior  officer,  it  should  be  made  mon  law.  Trials  by  court-martial  are 
clear  that  some  unusual  restraint  upon  governed  by  the  nature  of  the  service 
his  liberty  of  personal  movement  exists  which  demands  intelligible  precision  of 
to  justify  the  issue  of  the  writ;  other-  language,  but  regards  the  substance  of 
wise,  every  order  of  the  superior  officer  things  rather  than  their  forms  .  . 
directing  the  movements  of  his  subordi-  Hence,  undoubtedly,  the  most  bold 
nate,  which  necessarily  to  some  extent  statement  of  the  facts  alleged  as  consti- 
curtails  his  freedom  of  will,  may  be  tuting  the  offence,  provided  the  legal 
held  to  be  a  restraint  of  his  liberty,  and  offence  itself  be  distinctly  and  accu- 
the  party  so  ordered  may  seek  relief  rately  described  in  such  terms  of  pre- 
from  obedience  by  means  of  a  writ  of  cision  as  the  rules  of  militai'3' jurispru- 
habeas  coyfusT  dence  require,  "will  be  tenable  in  court- 
Noncommissioned  officers  are  not  martial  proceedings,  and  will  be  ade- 
confined  to  the  guard  house  except  in  quate    grouiidworli   of  conviction    and 
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answer  the  charge  against  him.^  He  may  then  plead  the  general 
issue,  or  aver  matters  in  the  nature  of  a  special  plea.  He  may 
also  move  to  quash  the  proceedings  or  plead  the  statute  of  limita- 
tions. If  he  stands  mute,  the  court  may  proceed  to  trial  and 
judgment  as  if  he  had  pleaded  not  guilty.  For  reasonable  grounds 
the  court  may  grant  a  continuance  to  either  party. 

After  all  preliminary  matters  are  disposed  of  and  the  case  is  at 
issue,  the  judge  advocate  opens  for  the  prosecution,  and  introduces 
evidence  to  support  the  averments  of  the  charge.  The  defendant 
then  presents  his  witnesses,  and  the  trial  is  proceeded  with  in  the 
same  manner  as  in  civil  tribunals.^ 

After  the  trial  has  been  completed,  the  court  is  cleared,  and 
the  members  proceed  to  deliberate,  and  find  their  verdict.  Every 
member  must  vote,  and  the  youngest  in  commission  casts  his  vote 
first.     The  result  is  determined  by  a  majority  of  the  votes. 

After  the  finding  of  a  verdict  against  the  accused,  if  a  certain 
punishment  is  provided  for  the  offence  by  the  articles  of  war,  and 
no  discretion  is  left  to  the  court,  the  judge  advocate  enters  the 
legal  sentence  on  the  record.  If,  however,  the  sentence  is  left  to 
the  discretion  of  the  court,  the  members  then  proceed  to  vote  on 
the  form  of  sentence.  This  is  also  determined  by  the  majority  of 
the  votes. 

The  sentence  of  a  court-martial  is  in  the  nature  of  a  recommen- 
dation, and  before  it  can  be  carried  into  execution  it  must  be  re- 
viewed and  concurred  in  by  the  military  commander  by  whom  the 
court  was  originally  constituted.* 

sentence."  Gushing,  VII,  Opins.  Atty.  provided  by  statute,  in  which  case  the 
Gen.  604.  latter     prevail."     See     also     Grant    v. 

1.  Pleading. — The  pleadings  are  oral,     Gould,  2  H.  Black.  69. 

being  generally  guilty  or  not  guilty.     A  3.  The  one  hundred  and  fourth  article 

plea  to  the  jurisdiction  is  entertained  at  of  war  provides  that  no  sentence  of  a 

any   stage  of  the  proceedings.     Under  court-martial  shall  be  carried  into  exe- 

certain    circumstances    pleas    on    bar,  cution  until  the' whole  proceedings  shall 

such   as   of  the    statute   of  limitations,  have    been    approved     by    the    ofScer 

former  trial   or  pardon   may    be  filed,  ordering    the    court,    or   by  the  officer 

and  to  such  pleas  the  courts  attempt  to  commanding  for  the  time  being, 

apply  the  principles  of  the  civil  law.  Disapproval. — "Disapproval  in  mili- 

2.  Evidence. — The  rules  of  the  mili-  tary  law  is  not  a  mere  expressiori  of 
tary  law  with  reference  to  evidence  are  disapprobation,  but  a  technical  term  em- 
founded  upon  the  civil  as  distinguished  ployed  to  indicate  the  action  of  the  re- 
from  military  law;  but  the  military  viewing  officer  where  he  does  not  ap- 
courts  are  deficient  in  known  and  ac-  prove  the  sentence  or  a  punishment, 
cessible  precedents  available  to  decide  Such  officer,  wherever  authorized  to 
doubtful  questions.  In  Whittaker's  approve,  may,  instead,  disapprove;  dis- 
ease, Attorney  General  Brewster  said:  approving  being  simply  the  absence  or 
"As  no  rules  of  evidence  are  specially  withholding  stated  in  terms,  of  the  ap- 
presented  by  congress  for  the  observance  proval  or  confirmation  which  is  neces- 
of  courts-martial,  it  must  be  deemed  sary  to  the  taking  eiTect  of  the  judg-  • 
that  such  courts  are  contemplated  to  be  ment  of  the  court.  As  approval  or 
governed,  in  general,  by  the  same  rules  confirmation  vitalizes  and  makes  opera- 
of  evidence  which  govern  the  ordinary  tive  the  sentence  or  a  punishment,  dis- 
courts  of  criminal  jurisprudence.  These  approval  nullifies  and  vacates  it.  Like 
rules  are  supplied  by  the  commom  law,  approval,  it  may  be  full  or  partial,  i-  e., 
excepting,  of  course,  where  otherwise  where  a  sentence  imposes  several  pun- 
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XV.  MiLiTAEY  Commissions. — Military  commissions  are  courts 
whose  procedure  and  composition  are  modeled  upon  courts-mar- 
tial, and  are  the  tribunals  by  which  alleged  violations  of  martial 
law  are  tried  and  determined.  The  membership  of  such  commis- 
sions   is    commonly  made    up   of    civilians    and    army   officers. 


ishments,  one  or  more  may  be  disap- 
proved, and  the  other  or  others  ap- 
proved; the  disapproval  of  a  part  not 
affecting  the  validity  or  execution  of 
the  remainder.  Where  the  entire  sen- 
tence is  disapproved,  the  proceedings 
in  the  case  are  wholly  terminated  and 
nugatory;  there  remains  therein  no 
material  upon  which  the  original  re- 
viewing officer,  or  the  president  or 
other  superior  authority  whose  confir- 
mation would  be  necessary'  to  the  en- 
forcement of  the  sentence,  can  exercise 
the  power  of  execution,  or  that  of  par- 
don or  mitigation;  and  to  transmit  pro- 
ceedings, for  the  confirmation  of  the 
sentence  or  other  action  by  higher  au- 
thority, when  the  sentence  or  judgment 
has  been  formally  disapproved  in  the 
first  instance,  must  be  as  futile  as  it  is 
unauthorized.  Upon  such  a  disapproval 
also  the  accused  is  restored  ex  vi  to  his 
normal  legal  status  as  existing  before 
his  arrest,  and  is  entitled  to  be  at  once 
released  from  any  form  of  restraint  to 
which  he  may  have  been  subjected,  and 
to  be  returned  to  the  duties  and  rights 
of  his  rank  or  office;  his  legal  rights  and 
privileges  remaining  no  more  affected 
than  if  the  trial  had  resulted  in  an  ac- 
quittal."    I   Winthrop's   Military   Law 

639- 

Conflrming  Power  of  tlie  President. — 
Except  in  certain  enumerated  cases,  no 
sentence  of  a  court-martial,  inflicting 
the  punishment  of  death  may  be  car- 
ried into  execution  until  it  is  confirmed 
by  the  president.  (105th.  Article  of 
War.)  In  time  of  peace  no  sentence 
of  a  court-martial,  directing  the  dis- 
missal of  an  officer,  may  be  carried  into 
execution  until  approved  by  the  presi- 
dent. (io6th  Article  of  War.)  And 
no  sentence  of  a  court-martial,  either 
in  time  of  peace  or  in  time  of  war,  re- 
specting a  general  officer,  maj'  be  car- 
ried into  execution  until  confirmed  by 
the  president.  (io8fh  Article  of  War.) 
In  Dynes  v.  Hoover,  20  How.  (U.  S.) 
651  the  court  said:  "But  the  case  in 
hand  is  not  one  of  a  court  without  juris- 
diction over  the  subject  matter,  or  that 
of  one  which  has  neglected  the  forms 
and  rules  of  procedure  enjoined  for  the 
exercise  of  jurisdiction.     It  was  regu- 


larly convened;  its  forms  of  procedure 
were  strictly  observed  as  they  are  di- 
rected to  be  by  the  statute;  and  if  its 
sentence  be  a  deviation  from  it,  which 
we  do  not  admit,  it  is  not  absolutely 
void.  Whatever  the  sentence  is,  or 
may  have  been,  as  it  was  not  a  trial  by 
court-martial  taking  place  out  of 
•the  United  States,  it  could  not 
have  been  carried  into  execution  but 
b3'  the  confirmation  of  the  presi- 
dent, had  it  extended  to  loss  of  life, 
or  in  cases  not  extending  to  loss  of 
life,  as  this  did  not,  but  by  the 
confirmation  of  the  secretary  of  the 
navy,  who  ordered  the  court.  And 
if  a  sentence  be  so  confirmed,  it 
becomes  final,  and  must  be  executed, 
unless  the  president  pardons  the  of- 
fender. It  is  in  the  nature  of  an  appeal 
to  the  officer  ordering  the  court,  who  is 
made  by  the  law  the  arbiter  of  the  le- 
gality and  propriety  of  the  court's  sen- 
tence." 

The  action  of  reviewing  authorities 
on  court-martial  proceeding  secures 
what  is  practically  an  appeal  or  writ  of 
error  in  every  case  which  is  decided  by 
a  court-martial.  This  is  somewhat 
analogous  to  the  review  by  a  civil 
court  of  proceedings  before  a  master, 
auditor  or  referee,  the  difference  being 
that  the  review  of  court-martial  pro- 
ceedings, at  least  in  the  case  of  general 
courts-martial,  is  more  extended  passing 
through  various  intermediate  reviewing 
officers  up  to  the  President  of  the  Uni- 
ted States.  As  such  reviews  involve 
an  examination  both  of  questions  of  law 
and  fact,  they  give  to  court-martial  pro- 
ceedings a  unique  appellate  proced- 
ure. 

Authorities. — The  best  and  most  re- 
cent authority  on  the  subject  is  the 
treatise  on  Military  Law  by  Lieutenant 
Colonel  W.  Winthrop,  Deputy  Judge 
Advocate  General,  U.  S.  Army,  pub- 
lished in  Washington,  D.  C,  1SS6. 
The  same  author  has  also  published  a 
"Digest  of  Opinions  of  the  Judge  Advo- 
cate General."  There  have  been  nu- 
merous other  writers  upon  the  subject, 
but  their  works  are  not  oxAj  of 
earlier  date,  but  also  less  extended  in 


scope. 
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Synopsis.  MILITIA.  Definition. 

They  are  probably  not  known  outside  of  the  United  States, 
and  were  first  used  by  General  Scott  during  the  Mexican 
war.^ 

MILITIA— (See  also  MILITARY  Law  ;  RiOTS). 

I.  Definition,  474.  authorized     Military    Organi- 

II.  Right     of     State     to     Demand  zations,  476. 

Militia     Service     from     Citi-  V.  Discipline,  478.                        [47^. 

zens,  475.  VI.  Exemption    from    Militia   Duty, 

III.  Organization     and    Control    by  VII.  Liability  of  Officers,  4S0. 

Federal    and    State    Govern-     VIII.  Privileges    of  Members   of   the 
ments,  475.  Militia,  481. 

IV.  Power  of  State  to  Repress  Un-         IX.  Militia  Funds  and  Stores,  4S1. 

I.  Definition. — The  militia  are  soldiers  enrolled  for  discipline, 
and  not  for  the  military  service  except  in  time  of  insurrection,  in- 
vasion, and  perhaps  riot.^ 

It  seems  to  have  become  the  settled  policy  of  the  United  States 
that  the  military  system  of  the  country  shall  include  a  small 
standing  army,  and  that  each  of  the  States  shall  organize  and  hold 
available  for  service  a  force  of  militia,  now  commonly  known  as 
the  national  guard.  By  acts  of  congress,  the  national  govern- 
ment furnishes  certain  financial  aid  and  encouragement,  tending  to 
the  greater  efficiency  of  this  force.  Under  the  national  constitu- 
tion, it  is  held  liable,  at  the  call  of  the  president,  for  enrollment 
in  the  service  of  the  United  States;  but  at  other  times  is  exclu- 
sively subject  to  State  control,  and  is  provided  for  and  governed  by 
State  statutes.  The  organization  of  the  national  guard,  while 
modeled  upon  that  of  the  regular  army,  thereby  securing  a  cer- 
tain uniformity  in  the  military  system,  is  still  by  no  means  of  a 
uniform  efficiency  or  under  a  uniform  organization.  In  great 
measure  this  results  from  the  fact  that  the  State  militia  laws,  while 
alike  in  general  features,  are  not  based  upon  one  good  model,  and 
in  some  instances  can  only  be  traced  through  a  series  of  more  or 
less  obsolete  provisions  adopted  at  different  periods  in  the  history 
of  the  State.  The  bulk  of  the  law  relating  to  the  militia  is  stat- 
utory, rendering  it  necessary  that  these  statutes  should  be  con- 
sulted in  the  several  States,  leaving  but  few  cases  construing  these 
statutes  as  of  general  value  and  interest,  because  most  of  the  in- 

1.  See  Winthrop's  Miliary  Law  and     men  comprising  it  come  from  the  body 


other  works  upon   militarj'   law   herein  of  the    militia,  and  when  not  eiif^ 

cited.  at  stated   periods  in  drilling  and  other 

2.  Anderson's  Law  Diet.  exercises,    they   return    to   their    usual 

"Lexicographers    and    others    define  avocations,  as  is  usual  with  militia,  and 

militia,  and  so  the  common  understand-  are  subject  to  call  when  the  public  exi- 

ing  is    to  be  a  bodj  of  armed  citizens  gencies   demand  it.     Such  an  organiza- 

trained  to  militarj'  duty,  who  may  be  tion,  no  matter  b_v  what  name  it  may ' 

called  out  in  certain  cases,  but  may  not  be  designated,  comes  within  no  defini- 

be  kept  in  service  like  standing  armies,  tion   of  'troops'   as  that  word  is  used  in 

in  time  of  peace.     That  is  the  case  as  the     constitution.     The    word    'troops 

to  the  active  militia  of  the  State.     The  conveys   to   the   mind  the  idea  of  an 
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The  Eight  of  a  State  to  Demand      MILITIA.      Militia  Service  from  Its  Citizens. 

stances  in  which  military  questions  have  found  their  way  into  the 
civil  courts  involve  the  construction  of  a  statutory  provision  which 
bears  little  analogy  to  that  in  vogue  elsewhere. 

II,  The  Right  of  a  State  to  Demand  Militia  Seevice  from  Its 
Citizens. — This  question  has  been  fully  considered  under  Mili- 
tary Law. 

III.  Organization  and  Control  by  Federal  and  State  Govern- 
ments.— Under  the  constitution  of  the  United  States,  congress  is 
empowered  to  provide  for  organizing,  arming  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  States,  re- 
spectively, the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by  con- 
gress. ^ 

Until  the  militia  has  been  actually  called  into  the  service  of  the 
United  States,  the  State  government  may  legislate  as  to  its  organ- 
ization and  control,  subject,  however,  to  the  paramount  right  of 
congress  to  legislate  on  the  same  subject.  When,  however,  the 
militia  has  been  actually  called  forth,  and  has  entered  into  the 
service  of  the  United  States,  the  authority  of  congress  over  it  is 
exclusive.^ 

It  has  been  decided  that  the  concurrent  authority  of  the  State 
over  the  militia  ends,  and  the  exclusive  authority  of  the  general 

armed    body   of    soldiers,    whose   sole  that   instrument,   it   remains   with    the 

occupation  is  war  or  service,  answering  State   subordinate    nevertheless   to  the 

to  the  regular  army.     The  organization  paramount  law  of  the  general  govern- 

of  the  active  militia  of  the  State  bears  ment,  operating  upon  tlie  same  subject, 

no  likeness  to  such  a  body  of  men.  It  is  On  the  other  side,  it  is   conceded,  that 

simplv  a  domestic  force  as  distinguished  after  a  detachment  of   the  militia  has 

from   regular   'troops'  and  is  only  liable  been     called     forth,    and    has    entered 

to  be  called  into  service  when  the  exi-  into  the  service  of  the  United   States, 

gencies  of  the  State  make  it  necessary."  the   authority    of  the   general   govern- 

Dunne  v.  People,  94  111.  120,  138.  ment  over  -such    detachment   is   exclu- 

1.  Constitution  of  the  United  States,  sive.  I'his  is  also  obvious.  Over  the 
Art.  I.,  §  VIII,  17.  national  militia,  the  State  government 

2.  So  long  as  the  militia  are  acting  never  had,  or  could  have,  jurisdiction, 
under  the  military  jurisdiction  of  the  None  such  is  conferred  by  the  constitu- 
State  to  which  they  belong,  the  powers  tion  of  the  United  States;  consequently, 
of  legislation  over  "them  are  concurrent  none  such  can  exist."  Houston  v. 
in  the  general  and    State  government.  Moore  5  Wheat.  (U.  S.)  i. 

Congress  has  power  to  provide  for  Michigan  acts  1877,  No.  40,  author- 
organizing,  arming  and  disciplining  izing  the  incorporation  of  military  cora- 
them;  and  this  power  being  unlimited,  panies,  does  not  permit  a  minority  of 
except  in  two  particulars  of  officering  a  company'  to  be  incorporated.  People 
and  training  them,  according  to  the  ti.  Milward,  38  Mich.  469. 
discipline  to  be  prescribed  by  con-  The  determination  of  the  mayor  of  a 
gress  it  may  be  exercised  to  any  extent  city,  that  a  riot  or  mob  is  threatened,  is 
that  may  be  deemed  necessarj'  by  con-  conclusive  that  the  exigency  exists  re- 
gress. But  as  State  militia,  the  power  quired  by  Stat.  1840,  ch.  92,  §  27,  of 
of  the  State  governments  to  legislate  Massachusetts,\.o  aw'CaovH^h.vm  to  ciCA 
on  the  same  subjects,  having  existed  out  the  volunteer  militia  to  aid  the  civil 
prior  to  the  formation  of  the  constitu-  authority  in  enforcing  its  laws.  Ela  v. 
hon,  and  not  having  been  prohibited  by  Smith,  5  Gray  (MassT)  121. 
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government  begins,  when  the  militia  has  entered  actual  service  by- 
arrival  at  the  place  of  rendezvous.^ 

IV.  POAVEKS  OF  A  STATE  TO  REPRESS  TlNATTTHOEIZED  MlUTAEY  OE- 
GANIZATIONS. — Unless  restrained  by  their  own  constitutions,  State 
legislatures  may  forbid  any  body  of  men,  other  than  the  regularly 
organized  militia,  to  associate  themselves  together  as  a  military 
company,  or  to  drill  or  parade  with  arms  within  the  limits  of  the 
State.2 


1.  In  Houston  v.  Moore,  5  Wheat. 
(U.  S.)  I,  Mr.  Justice  Washington, 
after  referring  to  the  acts  of  January  2nd, 
1795,  February  2Sth,  1795,  and  April  i8th 
1814,  said:  "From  this  brief  summary 
of  tile  laws,  it  would  seem,  that  actual 
service  was  considered  hy  congress  as 
tlie  criterion  of  national  militia;  and 
that  the  service  did  not  commence 
until  the  arrival  of  the  militia  at  the 
place  of  rendezvous.  That  is  the  ter- 
minus a  quo  the  service,  the  paj'  and 
subjection  to  the  articles  of  war  are  to 
commence  and  continue.  If  the  ser- 
vice, in  particular,  is  to  continue  for  a 
certain  length  of  time,  from  a  certain 
daj',  it  would  seem  to  follow,  almost 
conclusively,  that  the  service  com- 
menced on  tliat,  and  not  on  some  prior, 
day.  And,  indeed,  it  would  seem  to 
border  somewhat  upon  an  absurdity,  to 
say,  that  a  militia-man,  was  in  the  ser- 
vice of  the  United  States  at  any  time, 
who,  so  far  from  entering  into  it  for  a 
single  moment,  had  refused  to  do  so, 
and  who  never  did  any  act  to  connect 
him  with  such  service.  It  has  already 
been  admitted,  that  if  congress  liad 
pleased  so  to  declare,  a  militia-man, 
called  into  the  service  of  the  United 
States,  might  have  been  held  and  con- 
sidered as  being  constructively  in  that 
service,  though  not  actually  so;  and 
might  have  been  treated  in  like  manner 
as  if  he  had  appeared  at  the  place  of 
rendezvous.  But  congress  has  not 
so  declared,  nor  has  it  made  any 
provision  applicable  to  such  a  case;  on 
the  contrary,  it  would  appear,  that  a 
fine  to  be  paid  by  the  delinquent  militia- 
man was  deemed  an  equivalent  for  his 
service,  and  an  atonement  for  his  dis- 
obedience. 

In  Martin  v.  Mott,  12  Wheat.  (U.  S.) 
19,  it  was  held  that  though  a  militia- 
man, who  refused  to  obey  the  orders  of 
the  President  of  the  United  States  call- 
ing him  into  the  public  service  under 
the  act  of  1795,  is  not  within  the  sense 
of  that  act  "employed  in  the  service  of 
the  United  States,"  so  as  to  be  subject 


to  the  rules  and  articles  of  war,  yet  he 
is  liable  to  be  tried  for  the  offence, 
under  the  fifth  section  of  that  act,  by  a 
court-martial  called  under  the  author- 
ity of  the  United  States. 

"2.  Unauthorized  Military  Companies. — 
This  question  was  carefully  considered 
in  Presser  v.  Illinois,  116  U.  S.  252. 
In  that  case  an  indictment  charged  that 
Presser  "did  unlawfully  belong  to,  and 
parade  and  drill  in  the  city  of  Chicago 
with  an  unauthorized  body  of  men  with 
arms,  who  had  associated  themselves 
together  as  a  military  company  and 
organization,  without  having  a  licence 
from  the  governor  and  not  being  a 
part  of,  or  belonging  to,  the  regular 
organized  volunteer  militia  of  the  State 
of  Illinois,  or  the  troops  of  the  United 
States."  The  military  code  of  Illinois 
provided:  "It  shall  not  be  lawful  for 
any  body  of  men  whatever,  other  than 
the  regular  organized  volunteer  militia 
of  this  State,  and  the  troops  of  the 
United  States,  to  associate  themselves 
together  as  a  military  company  or 
organization,  or  to  drill  or  to  parade 
with  arms  in  any  city  or  town  of  this 
State,  without  the  licence  of  the  gov- 
ernor thereof,  which  licence  may  at  any 
time  be  revoked."  Presser  was  found 
guilty  and  sentenced  by  the  Illinois 
court.  On  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  the  judg- 
ment was  sustained.  Mr.  Justice 
Woods,  in  delivering  the  opinion,  said: 
"The  right  voluntarily  to  associate 
together  as  a  military  company  or 
organization,  or  to  drill  or  parade  with 
arms,  without,  and  independent  of,  an 
act  of  congress  or  law  of  the  State 
authorizing  the  same,  is  not  an  attrib- 
ute of  national  citizenship.  Military 
organization  and  military  drill  and 
parade  under  arms  are  subjects  espe- 
cially under  the  control  of  the  govern- 
ment of  every  country.  They  cannot 
be  claimed  as  a  right  independent  of 
law.  Under  our  political  system  they 
are  subject  to  the  regulation  and  con- 
trol of  the  State  and  federal  govern- 
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ments,  acting  in  due  regard  to  their 
respective  prerogatives  and  powers. 
The  constitution  and  laves  of  the 
United  States  will  be  searched  in  vain 
for  any  support  to  the  view  that  these 
rights  are  privileges  and  immunities  of 
citizens  of  Ihe  United  States  independ- 
ent of  some  specific  legislation  on  the 
subject.  It  cannot  be  successfully 
questioned  that  the  State  governments, 
unless  restrained  by  their  own  consti- 
tution, have  the  power  to  regulate  or 
prohibit  associations  and  meetings  of 
the  people,  except  in  the  case  of  peace- 
able assemblies  to  perform  the  duties, 
or  exercise  the  privileges  of  citizens  of 
the  United  States;  and  have  also  the 
power  to  control  and  regulate  the 
organization,  drilling  and  parade  of 
military  bodies  and  associatiors,  ex- 
cept when  such  bodies  or  associations 
are  authorized  by  the  militia  laws  of 
the  United  States.  The  exercise  of 
this  power  by  the  States  is  necessary  to 
the  public  peace,  safety  and  good  order. 
To  deny  the  power  would  be  to  deny 
the  right  of  the  State  to  disperse 
assemblages  organized  for  sedition  and 
treason,  and  the  right  to  suppress 
armed  mobs  bent  on  riot  and  rapine." 
The  court  further  said:  "The  plain- 
tiff in  error  was  not  a  member  of  the 
organized  volunteer  militia  of  the 
State  of  Illinois,  nor  did  he  belong  to 
the  troops  of  the  United  States  or  to 
any  organization  under  the  militia 
law  of  the  United  States.  On  the  con- 
trary, the  fact  that  he  did  not  belong  to 
the  organized  militia  or  the  troops  of  the 
United  States  was  an  ingredient  in  the 
offence  for  which  he  was  convicted  and 
sentenced.  The  question  is,  therefore, 
had  he  a  right  as  a  citizen  of  the  United 
States,  in  disobedience  of  the  State 
law,  to  associate  with  others  as  a  mili- 
tar3'  companj',  and  to  drill  and  parade 
with  arms  in  the  towns  and  cities  of  the 
State.'  If  the  plaintiff  in  error  has  any 
such  privilege,  he  must  be  able  to  point 
to  the  provision  of  the  constitution  or 
statutes  of  the  United  States  by  which 
it  is  conferred.  For,  as  was  said  by 
this  court,  in  the  United  States  v. 
Cruikshank,  92  U.  S  542,  560,  551,  the 
government  of  the  United  States,  al- 
though it  is  within  the  scope  of  its 
powers  supreme  and  above  the  States, 
'can  neither  grant  nor  secure  to  its  cit- 
izens any  right  or  privileges  not  ex- 
pressly or  by  implication  placed  under 
its  jurisdiction.'  All  that  cannot  be 
so  granted  or  so  secured  are  left  to  the 
exclusive  protection  of  the  State.     We 


have  not  been  referred  to  any  statute 
of  the  United  States  which  confers 
upon  the  plaintiff  in  error  the  privilege 
which  he  asserts.  The  only  clause  in 
the  constitution  which,  upon  any  pre- 
tence, could  be  said  to  have  any  rela- 
tion whatever  to  his  right  to  associate 
with  others  as  a  military  company  is 
found  in  the  first  amendment,  which 
declares  that  'congress  shall  make  no 
law  .  .  .  abridging  .  .  .  the 
right  of  the  people  peaceably  to  assem- 
ble and  to  petition  the  government  for 
a  redress  of  grievances.'  This  is  a 
right,  which  it  was  held  in  the  United 
States  V.  Cruikshank,  92  U.  S.  542,  was 
an  attribute  of  natural  citizenship,  and  is 
such  under  the  protection  of,  and  guaran- 
teed by,  the  United  States.  But  it  was 
held  in  the  same  case  that  the  right 
peaceably  to  assemble  was  not  protected 
by  the  clause  referred  to,  unless  the  pur- 
pose of  the  assembly  was  to  petition 
the  government  for  a  redress  of  griev- 
ances." 

We  think  it  clear  that  the  sections 
under  consideration  which  only  forbid 
bodies  of  men  to  associate  together  as 
military  organizations,  or  to  drill  or 
parade  with  arms  in  cities  and  towns, 
unless  authorized  \>y  law,  do  not  in- 
fringe the  right  of  the  people  to  keep 
and  bear  arms.  But  a  conclusive 
answer  to  the  contention  that  this 
amendment  prohibits  the  legislation  in 
question  lies  in  the  fact  that  the 
amendment  is  a  limitation  onl^'  upon 
the  power  of  congress  and  the  national 
government,  and  not  upon  that  of  the 
States.  It  was  so  held  \>y  this  case  of 
United  States  T'.  Cruikshank,  92  U.  S. 
542,  553,  in  which  the  Chief  Justice 
in  delivering  the  judgment  of  the  court, 
said,  that  the  right  of  the  people  to 
keep  and  bear  arms  ''is  not  a  right 
granted  by  the  constitution.  Neither 
is  it  in  any  manner  dependent  upon 
that  instrument  for  its  existence.  The 
second  amendment  declares  that  it 
shall  not  be  infringed,  but  this,  as  has 
been  seen,  means  no  more  than  that  it 
shall  not  be  infringed  by  congress. 
This  is  one  of  the  amendments  that  has 
no  other  effect  than  to  restrict  the 
powers  of  the  national  government, 
leaving  the  people  to  look  for  their 
protection  against  any  violation  by 
their  fellow  citizens  of  the  rights  it 
recognizes  to  what  is  called  in  New 
Yorkt/,  Miln,  11  Pet.  (U.  S.)  102,  139, 
the  powers  which  relate  to  merely 
municipal  legislation,  or  what  was 
perhaps  more  properly  called   internal 
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V.  Discipline. — In  matters  relating  to  the  discipline  of  the 
militia,  the  action. of  militia  officers  and  the  findings  of  militia 
courts-martial  are  ordinarily  conclusive,  and  will  not  be  reviewed 
by  the  civil  courts.^ 


police, 'not  surrendered  or  restrained'  by 
the  constitution  of  the  United  States. 
See  also  Barron  v.  Baltimore,  7  Pet. 
(\:.  S.)  243;  Fox  V.  Ohio,  5  How.  (U. 
S.)  4,  410;  Twitchell  f.  Com.,  7 
Wall.  (U.  S.)  321,  Jackson  t).  Wood, 
2  Cow.  (N.  Y.)  319;  Com.  V.  Pur- 
chase, 2  Pick.  (Mass.)  521;  United  States 
V.  Cruikshank,  i  Woods  (U.  S.)  308; 
State  V.  Newsom,  5  Ired.  (N.  Car.) 
L.  250;  Andrews  v.  State.  3  Heisk. 
(Tenn.)  165;  Fife  v.  State,  31  Ark. 
455.  It  is  undoubtedly  true  that  all 
citizens  capable  of  bearing  arms  con- 
stitute the  reserved  militar}'  force  or 
reserved  militia  of  the  United  States 
as  well  as  of  the  States,  and,  in  view  of 
this  prerogative  of  the  general  govern- 
ment, as  well  as  of  its  general  powers,  the 
States  cannot,  even  laying  the  constitu- 
tional provision  in  question  out  of 
view,  prohibit  the  people  from  keeping 
and  bearing  arms,  so  as  to  deprive  the 
United  States  of  their  rightful  resource 
for  maintaining  the  public  securit}',  and 
disable  the  people  from  performing 
their  duty  to  the  general  government. 
But,  as  already  stated,  we  think  it  is 
clear  that  the  sections  under  considera- 
tion do  not  have  this  affect." 

1.  The  colonel  of  a  regiment  of  Min- 
nesota State  militia  was,  by  command 
of  the  governor,  the  commander-in- 
chief  of  the  military  forces  of  the  State 
under  the  State  constitution,  suspended 
from  his  command  and  his  commission 
revoked,  and  respondent,  the  lieutenant 
colonel  thereof,  was  ordered  to  take 
command  of  the  regiment.  It  was  held 
that  such  action  of  the  commander-in 
chief  would  not  be  interfered  with  by 
an  information  in  the  nature  of  quo 
■warranto  against  respondent,  the  ques- 
tion involved  relating  to  purely  mili- 
tary operations,  in  connection  with 
which  the  constitution  intended  the  au- 
thority of  the  commander-in-chief 
should  be  supreme.  State  v.  Harri- 
son, 34  Minn.  526. 

The  judgment,  findings,  and  sen- 
tence of  relator,  a  second  lieutenant  of 
a  regiment  of  the  national  guard,  for 
conduct  unbecoming  an  otficer  and 
gentleman,  which  conduct  consisted  of 
inducing  a  marker  at  the  national  rifle 
range,  by    paving    him  money,  to  give 
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relator  a  score  for  rifle  practice  to  which 
he  was  not  entitled,  relator  wearing  his 
uniform  at  the  time,  are  not  subject  to 
review  bv  certiorari.  People  v.  Rand, 
41  Hun  (N.  Y.)  529. 

Neither  is  the  action  of  the  colonel  of 
a  regiment  of  such  guard  in  returning 
relator,  a  corporal  of  a  company  thereof, 
to  the  ranks,  "upon  request  of  his  im- 
mediate commanding  oflicer  for  cause," 
such  commanding  officer  being  the 
captain  of  such  company,  it  appearing 
that  relator  hr.d  not  requested  to  be  so 
returned,  had  not  been  tried  b3'  court- 
martial  for  an3'  offence,  had  not  re- 
ceived notice  of  any  such  proceedings, 
and  had  been  refused  an  opportunity  of 
being  heard  in  his  defence;  such  action 
being  justified  b}'  the  New  Tork  Mili- 
tary Code  (Sec.  50;  L.  1883,  ch.  229;  L. 
1884,  ch.  91,  322,  323;  L.  1885,  ch.  268, 
310);  People  V.  Fackner,  44  Mun  (N. 
Y.)  360. 

An  officer  of  the  national  guard  ob- 
tained money  from  different  persons 
upon  the  credit  of  his  allowance  for 
uniform  to  an  amount  in  excess  thereof, 
and  upon  receiving  his  check  from  the 
State,  appropriated  it  to  his  own  use. 
It  was  held  on  certiorari  to  review  his 
trial  and  conviction  before  a  court-mar- 
tial, that  these  acts  constituted  acts 
unbecoming  an  officer  apd  a  gentleman, 
and  were  connected  with  and  related 
to  the  military'  service,  and  that  the  pro- 
ceedings should  be  sustained.  People 
V.  Porter,  50  Hun  (N.  Y.)  161. 

The  action  of  a  division  commander 
of  State  militia  in  disbanding  a  com- 
pany for  mutinv  is  cognizable  only  by 
the  military  authorities.  State  v.  Mott, 
46  N.  J.  328,  All  military  questions 
and  matters  are  determinable  by  the 
officers  and  courts  established  from 
among  the  militia.  Loomis  v.  Simons, 
2  Root  (Conn.)  456.  See  also  State  v. 
Wadkins,  i  Rich.  (S.  Car.)  42;  Mower 
V.  Allen,  10  D.  Chip.  (Vt.)  381;  War- 
ner V.  Stockwell,  9  Vt.  9. 

When  a  statute  imposes  a  fine  for 
neglect  of  military  duty,  but  establishes 
no  court  to  judge  concerning  it,  it  must 
be  sued  for  in  a  court  of  law;  a  general 
officer  cannot,  by  his  orders,  create  a 
court  for  this  pui-pose.  State  v.  Davis, 
4N.J.L.311. 
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Discipline  in  the  militia  service  is  usually  maintained  by  means 
of  fines,  which  are  imposed  by  officers  or  courts-martial  and  col- 
lected through  the  machinery  of  the  sheriff's  office.^ 

VI.  Exemption  FROM  Militia  Duty. — On  grounds  of  public  pol- 
icy, various  persons  are  exempt  by  statute  from  the  duty  of  mi- 
litia service.^ 


1.  Fines. — The  process  to  obtain  judg- 
ment for  a  militia  fine  is  of  a  civil, 
rather  than  a  criminal  nature.  D^er  v. 
Hunnevvell,  12  Mass.  271;  Winslow  i). 
Anderson,  4  jSIass.  376. 

In  Ne-M  I'ork,  a  fine  imposed  on  a 
a  noncommissioned  officer  by  a  regi- 
mental court-martial  cannot  be  col- 
lected in  an  action  of  debt  in  the  name 
of  the  people.  People  u.  Hazard,  4 
Hill  (X.  Y.)  207. 

The  decision  of  a  military  court  of 
enquiry  as  to  militiafines,  is  ov\y  frima 
facie  evidence  against  the  defendant. 
Courts  of  law  will  look  bej'ond  the  pro- 
ceeding, and  decide  upon  the  evidences. 
Wright  V.  Hunger,  5  Ohio  442. 

In  Vermont,  militia  officers  are  by 
statute  constituted  courts,  and  in  im- 
posing fines  for  militarj'  delinquencies, 
they  act  judicially  and  not  ministerially. 
Mower  v.  Allen,  i  D.  Chip.  (Vt.)  381; 
Warren  v._  Stockwell,  9  Vt.  9.  See  also 
Meade  v.  Deputy  Marshal,  i  Brock. 
(Va.)  324. 

The  warrant  must  state  by  whom 
the  fine  has  been  imposed.  Thus  where 
a  captain  issued  a  warrant  against  a 
soldier  of  his  company  for  "a  fine  legally 
imposed  upon  him  for  neglecting  to 
perform  military  duty"  without  stating 
by  whom  such  fine  was  imposed,  the 
warrant  was  held  void  and  the  officer 
who  executed  the  warrant  liable  in 
trespass  for  an  arrest  under  it.  Hall  v. 
Howd,  10  Conn.  514.  See  Brainard  v. 
Stilphin,  6  Vt.  9. 

The  statute  exempting  militar_y  offi- 
cers from  actions  at  law  for  imposing 
fines  is  not  unconstitutional  as  impair- 
ing the  right  of  trial  by  jury.  .  Merri- 
man  v.  Bryant,  14  Conn.  200. 

In  Maine,  there  is  no  provision  in. 
the  constitution  of  the  State  forbid- 
ding the  legislature  to  confer  on  courts- 
martial  the  power  to  punish  bv  fine. 
Alden  v.  Fitts,  25  Me.  488.  See  also 
Coffin  V.  Welburn,  7  Pick.  (Mass.) 
149. 

On  a  prosecution  for  a  fine  for  the 
nonperformance  of  military  duty,  the 
defendant  is  entitled  to  prove  his  disa- 
bility, although  he  has  not  obtained  a 
certificate  thereof  from  the  surgeon  of 


the  regiment.  Howe  v.  Gregory,  i 
Mass.  81;  Com.w.  Smith,  11  Mass.  456; 
Com.   V,  Fitz,  II  Mass.  540. 

A  paymaster  of  a  regiment  in  order 
to  sustain  a  suit  against  a  sheriff  for 
fines  committed  to  him  to  collect  must 
show  that  he  is  paymaster.  Stith  v. 
Lansdale.  2  J.  J.  Marsh.  (Ky.)  152. 

In  a  suit  brought  to  recover  a  fine 
imposed  by  a  court-martial  for  official 
neglect,  it  is  no  defence  to  show  that 
the  defendant  had  never  in  fact  re- 
ceived his  commission  nor  been  quali- 
fied, nor  acted  under  it.  Having 
accepted  the  office,  it  was  his  own  neg- 
lect if  he  did  not  avail  himself  of  his 
commission.  Vose  v.  Manly,  19  Me. 
331.      See  also   BuUen  v.  Balier,  8  Me. 

39°- 

In  Indiana,  there  was  an  assessment 
of  militia  fines,  in  1825,  against  persons 
conscientiously  scrupulous  of  bearing 
arms,  another  in  1826,  and  another  in 
1827.  It  was  held  that  these  fines 
could  not  be  collected  by  means  of  one 
list,  including  them  all,  but  that  there 
should  be  a  distinct  list  for  each  assess- 
ment. State  -'.  Leavell,  3  Blackf. 
(Ind.)   117. 

In  Kentucky,  a  fine  for  not  attending 
a  militia  muster  cannot  be  imposed  on 
such  persons.  White  v.  McBride,  4 
Bibb  (Ky.)  61. 

In  Pennsylvania,  an  officer  collecting 
militia  fines  is  not  bound  to  know  who 
are  exempt.  Fox  v.  Wood,  i  Rawle 
(Pa.)  143. 

2.  Exemptions — A  Justice  of  the  peace, 
in  the  District  of  Columbia,  is  an  officer 
of  the  government  of  the  United  States, 
and  exempt  from  militia  duty.  Su- 
preme Ct.  1806,  Wise  V.  Withers,  3 
Cranch  (U.  S.)  331. 

A  warrant  ofiSoer  of  the  navy  is  ex- 
empt. Circ.  Ct.  of  D.  C.  181^.  San- 
ford  V.  Boyd,  2  Cranch  (U.  S.)  ^%. 

An  alien  is  exempt.  Circ.  Ct.  of  D. 
C.  1817,  Slade  V.  Minor,  2  Cranch  (U. 
8.)  139;  Re  Conwa3',  17  Wis.  526. 

The  clerks  employed  in  the  several 
offices  of  the  departments  of  the  gov- 
ernment of  the  United  States  are  ex- 
empt. Circ.  Ct.  of  D.  C.  1S26,  Ex 
parte  Smith,  2  Cranch  (U.  S.)  693. 
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Liability  of  Officers. 


In  most  of  the  States,  persons  who  have  conscientious  scruples 
as  to  bearing  arms  are  also  exempt. ^ 

Permanent  bodily  disability  also  exempts  a  person  from  militia 
duty.2 

VII.  Liability  of  Officebs. — Militia  ofificers  may  be  held  liable 
in  damages  for  injuries  caused  by  the  execution  of  an  illegal  order, 
or  by  an  illegal  or  careless  act.^ 


Skilled  Mechanic. — If  a  citizen,  being 
enrolied  as  a  conscript,  applies  for  a 
detail  on  the  ground  that  he  is  the 
manager  of  two  plantations  on  which 
there  is  a  large  number  of  slaves,  and 
the  detail  is  refused,  he  is  not  estopped 
by  such  apolication  from  afterwards 
claiming  exemption  from  military  ser- 
vice as  a  skilled  mechanic,  habitually 
working  for  the  public.  1864,  Gates  v. 
McManus,  33  Ga.  Supp.  67. 

Consul. — The  fact  that  a  citizen  of 
the  United  States  holds  a  foreign  con- 
sulate in  the  United  States  does  not  ex- 
empt him  in  the  absence  of  an  express 
statute  exemption,  from  the  service  in 
the  militia  in  the  .State  in  which  he  may 
reside.     8  Op.  Atty.  Gen.  169. 

Judges  of  the  superior  court,  in 
Georgia,  are  exempt  from  military 
duty.  State  v.  Fort,  R.  M.  Charlt. 
(Ga.)   272. 

Officers  in  the  army  of  the  United 
States  are  exempt.  Com.  v.  Smith,  13 
Mass.  316. 

Mall  contractors  were  exempt  from 
military  service  under  the  confederate 
states.  Manderville  v.  Daniel,  53  Ga. 
599.  See  also  Twombly  v.  Pinkham, 
3  N.  H.  370. 

The  hostler  at  a  stage  tavern,  though 
in  the  service  of  the  mail  contractors 
and  regularly  employed  in  changing 
the  post  horses  on  a  great  daily  route, 
and  occasionally  driving  the  mail  stage, 
is  not  within  the  Maine  act,  exempting 
"stage  drivers  from  military  duty. 
Littlefield  v.  Leland,  8  Me.  185. 

In  Massachusetts,  fishermen  on 
board  of  vessels  of  more  than  twenty 
tons  licenced  for  the  cod  fishery  are 
exempt  from  military  duty,  as  mariners. 
Com.  V.  Douglas,  17  Mass.  49;  Bayley 
V.  Merritt,  2  Pick.  (Mass.)  597.  "But 
see  Brush  v.  Bogardus,   8  Johns.    (N. 

Y.)  157- 

Masters  of  private  schools  are  ex- 
empt in  Massachusetts.  Stacy  v. 
Lvon,  3  Pick.  (Mass.)  390. 

In  England,  an  attorney  was  not 
privileged  from  serving  in  the  militia. 
Gerrard's  Case,  2  W.  Bl.  1123. 


1.  See  White  v.  McBride,  4  Bibb 
(Ky.)  61;  Dole  v.  Allen,  4  Me.  527. 

Quakers. — In  Massachusetts,  a  cer- 
tificate under  statute  1809,  ch.  io8,  to 
exempt  a  quaker  from  military  duty, 
miist  state  that  he  is  a  member  of  the 
society,  the  overseers  of  which  grant 
the  certificate,  and  that  he  frequently 
and  usually  attends  with  the  society 
for  public  worship.  Com.  v.  Fletcher, 
12  Mass.  441.  See  also  Lees  v.  Childs, 
17  Mass.  351. 

2.  But  every  person  not  within  any 
class  of  persons  specially  exempted  by 
statute  from  military  duty,  is  presumed 
to  be  ablebodied,  and  liable  to  enroll- 
ment, until  he  show  the  contrary. 
Hume  V.  Vance,  7  Me.  158.  See  also 
Pitts  V.  Weston,  2  Me.  349;  Howe  v. 
Gregory,  i  Mass.  Si;  Com.  v.  Smith, 
II  Mass.  456;  Darling  v.  Bowen,  10 
Vt.   148;  Warner  v.  Stockwell,  9  Vt.  9. 

3.  Thus  the  commanding  officer  of  a 
regiment  may  be  held  liable  for  an  in- 
jury to  a  spectator,  by  a  musket  ball 
fired  by  one  of  the  men  under  his  com- 
mand during  a  parade  or  drill.  Castle 
V.  Duryee,  i  Abb.  (N.  Y.)  App.  Dec. 
327;  Moodj'  V.  Ward,  13  Mass.  299; 
Cole  V.  Fisher,  11  Mass.  137;  Childress 
V.  Yourie,  i  Meigs  (Tenn.)  561. 

A  member  of  the  Massachusetts 
volunteer  militia  cannot  maintain  an 
action  against  the  colonel  of  his  regi- 
ment, for  services  performed  pursuant 
to  a  military  order  given  \iy  the  latter 
by  direction  of  his  superior  officer. 
Savage  v.  Gibbs,  4  Gray  (Mass.)  601. 

In  Connecticut,  where  a  captain 
issued  a  warrant  against  a  soldier  of 
his  company  for  a  fine  legally  imposed 
upon  him  for  neglecting  to  perform 
military  duty,  without  stating  by  whom 
such  fine  was  imposed,  the  warrant  was 
held  void,  and  the  captain  and  the 
officer  who  executed  the  warrant  liable 
in  trespass  for  an  arrest  under  it.  Hall 
v.  Howd,  10  Conn.  514.  See  also 
Mallory  -z;. Merritt,  17  Conn.  178;  Mon- 
son  V.  Hunt,  17  Conn.  566;  Merriman 
V.  Bryant,  J4  Conn.  200. 

A  commanding  officer  of  the  militia 
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of  the  militia. 


Vin.  Peivilegesof  Members  of  the  Militia. — Members  of  the 
militia  are  by  statute  accorded  certain  privileges,  such  as  exemp- 
tion  from  jury  service,^  from  taxation,^  or  from  arrest  while  on 
duty  or  while  going  to  or  returning  from  the  place  where  they 
have  been  ordered  to  report  for  service.* 

IX.  Militia  Fttuds  and  Stores. — Where  a  statute  provides  that 
funds  and  stores  may  be  issued  to  volunteer  militia  companies,  all 
the  requirements  of  the  statute  must  be  complied  vi^ith  before  the 
funds  or  stores  may  be  issued.* 


has  no  authority  to  impress  the  horse 
of  a  citizen,  even  in  time  of  war.  Ja- 
cobs i'.  Levering,  2  Cranch  (U.  S.)  117. 
In  Hyde  v.  Melvin,  11  Johns.  (N. 
Y.)  S20,  a  qui  tarn,  action  was  brought 
against  the  captain  of  a  militia  company 
to  recover  a  penalty  for  calling  out  his 
company  within  ten  daj'S  prior  to  an 
election"  daj'.  The  Ne-w  York  statute 
provided  that  "no  officer  or  other  per- 
son shall  call  out  or  order  any  of  the 
militia  of  this  State  to  appear  or  exer- 
cise on  any  day,  during  any  election  to 
be  held  hy  virtue  of  this  act,  or  within 
ten  days  previous  thereto,  except  in 
cases  of  invasion  or  insurrection,  in 
pain  of  forfeiting  the  sum  of  five  hun- 
dred dollars."  The  defendant  offered 
to  prove  that  he  had  made  out  the 
order  to  call  out  the  company  for  the 
purpose  of  enrolling  or  organizing 
them  only,  in  pursuance  of  an  order 
which  he  had  received  from  his  colonel. 
This  evidence  was  rejected.  A  verdict 
was  rendered  against  the  defendant,  on 
which  judgment  was  subsequently  en- 
tered. 

1.  Dunne  v.  People,  94  111.  120. 

2.  Thus  the  act  organizing  the  na- 
tional guard  of  New  Jersey  exempts 
the  members  thereof  from  the  payment 
of  the  poll  tax  imposed  by  the  general 
law.  The  act,  however,  does  not  ex- 
empt them  from  the  payment  of  the 
special  poll  tax  levied  in  the  county  of 
Essex  to  pay  the  war  bonds  issued  by 
that  county".  State  v.  Mills,  34  N.  j. 
L.  177. 

3.  The  Pennsylvania  Militia  act  of 
1887,  §  26,  provides  that  no  officer  or 
soldier  shall  be  arrested  on  civil  process, 
while  going  to,  remaining  at,  or  return- 
ing from  a  place  where  he  is  ordered  to 
attend  for  election  of  officers,  or  mili- 
tary duty. 

4.  A.  voluntary  military  company, 
the  officers  and  members  of  which  have 
failed  to  take  the  oath  of  allegiance  pre- 
scribed by  the  Nevada  statute  (L. 
1887,  P-  102,  §  2),  are  not  entitled  to  be 


allowed  the  rent  for  their  armory  out  of 
the  general  fund  of  the  county,  under  a 
statute  providing  that  the  county  com- 
missioners shall  provide  armories  for 
volunteer  organized  military  com- 
panies. State  V.  Ross,  14  Pac.  Rep. 
827.  See  also  People  v.  Supervisors  of 
San  Joaquin  Co.,  28  Cal.  228. 

An  Oregon  statute  provided  that  cer- 
tain military  stores  may  issue  to  any 
duly  organized  volunteer  company 
upon  the  application  of  the  command- 
ing officer,  "such  application  being  first 
submitted  to  the  county  judge  and  re- 
ceiving his  approval;"  and  that  upon 
like  application  it  is  the  duty  of  the 
county  court  to  provide  an  armory  for 
a  company  and  to  audit  and  allow  the 
necessary  expenses  of  the  same  (Gen. 
L.,  p.  668,  §  18).  It  was  held  that  the 
matter  of  allowing  or  disallowing  such 
an  application  is  within  the  discretion 
of  the  county  judge,  and  he  cannot  be 
required  to  allow  a  claim  for  expenses 
incurred  by  a  company,  unless  it  ap- 
pear that  all  antecedent  requirements 
of  the  act  have  been  complied  with. 
Vincent    v.    Umatilla   Co.,   14    Oregon 

VIS- 

The  apportionment  of  the  military 
fund  to  companies  by  the  governor  and 
adjutant  general,  according  to  Illinois 
act  of  1879,  fixes  the  extreme  amount 
any  company  can  receive,  but  does  not 
entitle  it  to  draw  from  the  treasury  an 
amount  exceeding  its  actual  expenses. 
People  V.  Swigert,  107  111.  494. 

Under  Nevada  Comp.  L.,  §  3641, 
3642,610.,  the  bills  of  county  assessors  for 
making  the  militia  roll  must  be  passed 
upon  by  the  State  board  of  military 
auditors,  and  paid  out  of  the  militia 
fund  of  the  State.  State  v.  Ryland,  14 
Nev.  46. 

The  findings  of  the  commissioner  of 
claims  appointed  under  Arkansas  Stat. 
1871,  providing  for  the  payment  of 
property  taken  for  the  use  of  the 
militia,  are  not  judgments  against  the 
State,  but  are  only  in  the   nature  of  a 
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MILK— MILLS. 


Synoptis. 


MILK — In  England,  milk  means,  commercially  speaking,  skim- 
med milk,  ^  but  selling  skimmed  milk  as  milk  is  an  offence  under 
this  statute.*    See  Adulteration,  vol.  i,  p.  208. 

MILLS — (See  also  Dam  ;  Easement  ;  Eminent  Domain  ; 
Floods;  Nuisance;  Riparian  Rights;  Waters  and  Water- 
courses). 


I.  Definition,  482. 
II.  Erection  of  Mills,  484. 

1.  In  General,  484. 

2.  Statutory  Regulations,  484. 
(a)   Generally,  484. 

{b)  Proceedings  to  Obtain 
Authority,  485. 

(c)  Strict  Comfliance  "with 
Statute   Necessary,  485. 

III.  Rights  and   Duties  of  Co-own- 

ers, 486. 

1.  As  to  Repairs,  4S6. 

2.  As  to  Partition,  486. 

IV.  Statutory  Regulations  in   Gen- 

eral, 487. 
V.  Mill     Acts     fSee     also    Dam), 
487. 
VI.  Effect  of    Mill   Acts  on  Rem- 
edies, 490. 
VII.  Proceedings  Under   Mill  Acts, 
491, 
VIII.  Damages     Recoverable    Under 
Mill  Acts,  492. 


IX.  Conveyances  of   Mill  Property 
or  Privileges,  492. 

1.  General      Construction     of 

Grants,  492. 

2.  For  Propulsion  of  Machin- 

^ry,  493. 

3.  Rights    Under    Conveyance, 

493- 

4.  Effect  of  Conveyance,  493. 

5.  Incidents       and      Appurte- 

nances, 494. 

6.  Reservations,  494. 
X.  Grant  of  Mill,  495. 

XI.  Grant  of  Mill  Seat,  495. 
XII.  Mill  Owners'  Rights,  Liabilities, 
etc.,  496. 

1.  Rights     of    Mill     Owners, 

496. 

2.  To  Use  of  Water,  497. 

3.  Duties     of    Mill    Owners, 

497- 
XIII.  Injuries   By  and  Against  MiU 
Owners,  498. 


I.  Definition. — A  mill  is  a  complicated  engine  or  machine  for 
grinding  and  pulverizing  grain,  fruit  or  other  substances,  or  for 
performing  other  operations  by  means  of  wheels  and  a  circular 


judgment,  mere  instruments  whereby 
the  claimant  may  obtain  the  auditor's 
warrant  upon  the  treasurer.  Clayton 
7J.  Berry,  27  Ark.  129. 

Under  Connecticut  Stat.  1871,  pro- 
viding that  the  active  militia  of  the 
State  shall  consist  of  ablebodied  male 
citizens  between  eighteen  and  fort^'-five 
years  of  age,  already  organized  into 
companies  under  existing  laws,  or 
thereafter  organized  under  that  act,  and 
that  the  governor,  as  commander- 
in-chief,  may  organize  such  compa- 
nies, and,  in  <i  latter  part  of  the  act, 
that  all  enlistment  shall  be  for  five  years, 
and  that  persons  enlisting  shall  sign 
duplicate  enlistment  papers,  one  to  be 
delivered  to  the  adjutant  general  and  the 
other  filed  with  the  company's  records: 
the  defendant  with  others  petitioned 
to  be  organized  into  a  company  under 
the  act,   which   petition  was  granted. 


and  an  order  issued  for  the  petitioners 
to  assemble  under  the  statute  for  the 
choice  of  officers.  They  did  so  as- 
semble, and  officers  were  duly  chosen, 
the  defendant  being  present  during 
a  part  of  the  meeting,  but  absent  at 
the  time  of  voting.  He  did  not  at- 
tend any  of  the  meetings  of  the  com- 
pany, nor  perform  duty  as  a  member, 
and  did  not  sign  any  enlistment  paper. 
Held,  that  he  had  made  such  an  enlist- 
ment as  to  become  a  member  of  the 
company.  Erichson  v.  Beach,  40  Conn. 
283. 

1.  Lane  v.  Collins,  14  Q^B.  D.  193. 
It  was  held  in  this  case  that  the  sale  of 
milk  which  had  been  deprived  of  sixty 
per  cent,  of  its  butter  fat  was  not  an 
offence  within  section  6,  Sale  of  Food 
and  Drugs  act,  1875,  38  &  39  Vict.,ch. 
63. 

2.  Pain  V.  Boughtwood,  24  Q^  B.  D. 
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motion.    The  term  is  als'o  used  to  designate  the  house  or  build- 
ing which  contains  such  mechanical  contrivance.* 


353.  This  was  held  in  this  case  to  be  a 
violation  of  section  9,  Sale  of  Food  and 
Drugs  act,  3S  &  39  Vict.,  eh.  63. 

1.  2  Bouv.  L.  Diet.  (15th  ed.)  235. 
For  construction  of  word  "mills"  in  stat- 
ute as  to  taxation,  as  covering  the  ma- 
chinery as  well  as  the  buildings,  or 
possibly  the  machinery  alone,  see 
Sprague  v.  Town  of  Lisbon,  30  Conn. 
18,  20. 

Devise. — As  to  scope  of  devise  of 
mill  with  its  appurtenances,  see  Whit- 
ney V.  Olney,  3  Mason  (U.  S.)  280,  281. 
For  construction  of  conveyance  of  saw 
mills  and  corn  mills  of  deceased  per- 
son, see  Blake  v.   Clark,  6   Me.  436, 

439- 

Insuranc  e. — Concerning  property 
covered  by  a  policy  of  insurance  upon 
a  "steam  grist  mill,"  see  Bigler  v.  N. 
Y.  Cent.  Ins.  Co.,  20  Barb.  (N.  Y.) 
63s.  636. 

Mill. — Mill  dam,  mill  privilege,  mill 
site,  and  like  expressions  are  construed 
to  include  land,  buildings  and  ma- 
chinery or  other  fixtures  necessary  or 
useful  to  attain  the  object  proposed 
in  the  erection.     Anderson's  L.    Diet. 

675- 

Mill  Dam. — A  dam  built  for  the  pur- 
pose of  improving  the  navigation  of  a 
river  is  not  a  "mill  dapi"  within  the 
meaning  of  an  act  using  that  term, 
although  the  power  which  is  created  by 
the  dam  is  used  to  propel  mills.  Ari- 
mond  V.  Green  Bay  etc.  Canal  Co.,  35 
Wis.  41,  45,46. 

Mill  Privilege. — The  words  "mill  priv- 
ilege" or  "the  privilege  of  a  mill,"  in  a 
grant,  are  to  be  understood  as  meaning 
the  land  and  water  used  with  the  mill, 
and  on  which  it  and  its  appendages 
stand.  Moore  v.  Fletcher,  16"  Me.  63, 
65;  s.  c,  33  Am.  Dec.  633,  634.  Corn- 
fare  Howard  v.  Wadsworth,  3  M£.  471, 
473- 

Mm  site. — A  mill  site  comprehends 
not  only  the  site  of  the  mill  building, 
but  also  the  water  power  connected 
therewith  for  milling  purposes.  Curtis 
V.  Smith,  35  Conn.  156, 158.  Concern- 
ing grant  of  a  "mill  site"  as  conveying 
a  water  power  together  with  the  right 
to  maintain  a  dam,  see  Stackpole  v. 
Curtis,  32  Me.  383,  385.  As  to  what 
constitutes  a  natural  mill  site,  see  Bin- 
ney's  Case,  2  Bland  (Md.)  Ch.  99,  114- 
116. 

Flume. — The  meaning  of  the  word  is, 


the  passage  or  channel  for  the  water 
that  drives  a  mill  wheel.  Derrickson 
V.  Edwards,  29  N.  J.  L.  468;  s.c,  80  Am. 
Dec.  220,  224. 

Grist  Mill. — A  grist  mill  in  Delaware 
means  any  mill  grinding  grain,  whether 
for  toll  or  otherwise.  Ross  v.  Horsey, 
3  Harr.  (Del.)  60,  61. 

Mill  Includes  Machinery  Under  Tax 
Law* — Under  the  statute  which  pro- 
vides that  "mills"  shall  be  taxable,  the 
machinery  contained  in  a  mill  is  taxa- 
ble as  a  part  of  the  mill.  Sprague  v. 
Town  of  Lisbon,  30  Conn.  18. 

HUl  Saw  Not  Exempt  from  Attach- 
ment.— A  mill  saw  is  not  a  tool  within 
the  meaning  of  the  statute  of  1821,  ch. 
95,  and  is  not  therefore  exempt  from 
attachment.  Batchelder  v.  Shapleigh, 
10  Me.  135. 

Mills  as  Fixtures. —  See  incidental 
treatment  of  this  subject  in  article 
FiXTURES,8  Am.  &  Eng.Encyc.of  Law 
41.  It  was  early  held,  that  a  mill  stone, 
removed  from  a  mill  to  be  picked,  re- 
mained parcel  of  the  mill,  and  passed 
with  it.  Liford's  Case,  11  Coke  50*. 
So  a  mill  chain  passes  with  the  mill  as 
part  of  the  realty.  Farrar  v.  Stack- 
pole,  6  Me.  154,  156;  s.  c,  19  Am.  Dec. 
201,  203.  Indeed  a  saw  mill  and  its 
appointments  are  frima  facie  part  of 
the  realty,  and  should  be  so  treated  if 
no  agreement,  understanding  or  intent 
is  shown  to  change  their  character. 
Robertson  v.  Corsett,  39  Mich.  777, 
782,  783.  See  also  Davenport  v.  Shants, 
43  ^t.  546,  551.  As  to  removable  ar- 
ticles in  a  woolen  factory  regarded  as 
fixtures  appertaining  to  the  realty,  just 
as  they  would  be  in  a  grist  mill,  see 
Parsons  v.  Copeland,  38  Me.  537,  543- 
547.  For  view  that  a  stone  for  grinding 
bark,  aifixed  to  a  mill,  and  called  a  bark 
mill,  is  not  part  of  the  freehold,  but 
personal  property,  see  Hurmance  v. 
Vernoy,  6  Johns.  (N.  Y.)  5,  7. 

Machinery  put  in  a  mill  after  the 
execution  of  a  mortgage  becomes  part 
of  the  real  estate,  and  subject  to  the 
mortgage.  Gardner  v.  Finley,  19  Barb. 
(N.  Y.)  317,  320.  See  also  Johnston 
V.  Morrow,  60  Mo.  339,  341,  342.  Com- 
j>are,  as  to  machine  sliop.  Pierce  v. 
George,  108  Mass.  78,  82;  s.c,  11  Am. 
Rep.  310.  And  as  to  lessee  of  factory, 
Jones  V.  Detroit  Chair  Co.,  38  Mich. 
92;  s.  I-., 31  Am.  Rep.  314,  315.  But  see 
contra,  as  to  mill,  Globe  Marble  Mills 
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II.  Erection  of  Mills — 1.  In  General. — Every  person  has  an  un- 
questionable right  to  erect  a  mill  upon  his  own  land,  but  his  mill 
must  not  be  so  constructed  and  employed  as  to  injure  his  neigh- 
bor's mill.* 

2.  Statutory  Regulations — {a)  Generally.— 'it2Xwt&%  in  various 
States  not  only  provide  for  judicial  authority  to  erect  mills,**  but 
also  for  the  recovery  of  damages  sustained  by  the  erection  of 
mills.^     In  several  of  the  States,  including  Kentucky  and  Virginia, 


Co.  V.  Quinn,  76  N.  Y.  23;  s.  c,  32  Am. 
Rep.  259,  260,  261. 

But  mortgaged  chattels  placed  in  a 
paper  mill,  and  attached  to  the  free- 
hold, may  not  change  their  personal 
character  if  treated  as  such  by  the  par- 
ties. Sheldon  v.  Edwards,  35  N.  Y. 
279,  282. 

Wind  mills  were  held  not  to  be 
affixed  to  the  freehold  as  a  fixture  but 
mere  chattels,  in  King  v.  Inhab.  of 
Otley,  I  Barn.  &  Adol.  161,  165; 
Stewart  v.  Lombe,  i  Brod.  &  B.  506, 
510,  "where  finding  of  jury  treated  as 
binding.  A  "portable  grist  mill"  for 
grinding  flour,  placed  in  a  former  tan- 
nery and  securely  attached  in  a  peculiar 
manner  for  the  purpose  of  being  used 
as  a  permanent  structure,  for  a  custom 
and  grist  mill  for  the  neighborhood, 
■was  held  to  be  a  part  of  the  realty  in 
Potter  v.  Cromwell,  40  N.  Y.  287,  291, 
292;  s.  c,  100  Am.  Dec.  481;. 

Where  a  steam  saw  mill,  put  upon 
land  for  the  purpose  of  sawing  up  the 
timber  upon  it,  had  its  foundation 
planted  in  the  ground,  and  the  engine, 
boiler  and  machinery  were  attached  by 
bolts,  belts,  shafts  and  pipes,  to  the 
framework,  which  was  built  upon  such 
foundation,  it  was  held,  that  such  boiler, 
engine  and  machinery  were  fixtures, 
though  there  was  but  a  limited  supply 
of  timber  on  the  land,  and  this  was 
claimed  to  show  an  intention  to  re- 
move the  mill.  Treadway  v.  Sharon, 
7.  Nev.  37,  41. 

Concerning  tenant's  right  of  removal 
of  machinery  put  in  a  saw  mill,  see 
Davis  V.  Buffum,  51   Me.  160,  161,  162. 

A  cider  mill  and  press,  erected  by  a 
tenant  at  his  own  expense,  and  for  his 
own  use,  in  making  the  cider  on  the 
farm,  have  been  held  to  be  removable 
\>y  the  tenant  as  personal  property,  in 
Holmes  v.  Tremper,  20  Johns.  (N.  Y.) 
29,  30-32;  s.  c,  II  Am.  Dec.  238  (1822). 
But  see  comments  on  the  famous  cider 
mill  case,  decided  by  Chief  Barox 
CoMYNS,  before  1743,  in  Tyler  on  Fix- 
tures 293. 


1.  Beissel  v.  ShoU,  4  Dall.  (Pa.)  211. 

As  to  presumption  of  legal  establish- 
ment of  mill  from  lapse  of  time,  see  Mc- 
Dougle   V.  Clark,   7  B.  Mon.  (Ky.)  448, 

451- 

As  to  invalidit)'  of  law  imposing 
burden  after  establishment,  see  Cren- 
shaw V.  Slate  River  Co.,  6  Rand.  (Va.) 
245,  263. 

Land  for  MUl. — See  McDougle  v. 
Clark,  just  cited  at  p.  452;  Minor  v, 
Harris,  Phil.  (N.  Car.)  L.  322,  323; 
Villalobos  v.  United  States,  10  How. 
(U.S.)  541,  554- 

As  a  general  rule  the  erection  of  a 
dam  or  a  mill  privilege,  available  for 
mill  purposes,  furnishes,  j)rima  facie^ 
a  presumption  that  the  same  is  intended 
for  such  purposes.  Greene,  C.  J.,  in 
Mowry  v.  Sheldon,  2  R.  I.  369,  373. 

2.  See  Anderson  v.  Cincinnati  S. 
R.  Co.,  86  Ky.  44;  s.  c,  9  Am.  St.  Rep. 
263,  266;  section  2  on  Leave  to  Erect 
Mills;  Faribault  v.  Hulett,  10  Minn. 

30.  36- 

3.  See  Bridges  v.  Purcell,  i  Ired.  (N. 
Car.)  L.  232,  234;  Waddy  w.  Johnson, 
5  Ired.  (N.  Car.)  L.  333,  334,335. 

The  erection  of  a  mill  will  not  be  re- 
strained where  the  injury  resulting 
therefrom  is  not  such  as  will  cause 
serious  and  irreparable  damage,  but  is 
comparatively  small  .and  susceptible  of 
compensation  in  damages.  Quacken- 
bush  V.  Van  Ripes,  3  N.  J.  Eq.  350, 
355.  See,  as  to  equitable  interposition 
by  injunction  in  trespass  generally, 
Jerome  x>.  Ross,  7  Johns.  (N.  Y.)  Ch. 
315,  331;  s.  c,  II  Am.  Dec.  484,  et  seq. 
Nor  will  the  rebuilding  of  a  mill  be  re- 
strained without  an  allegation  of  some 
distinct  and  irreparable  mischief  Tal- 
ley -Z'.  Tyree,  2  Rob.  (Va.)  500,  505,  ^ob. 

Leave  to  Erect — Oral  Licence.— The 
validity  of  an  oral  licence  to  erect  or 
continue  a  mill  dam,  or  to  enter  upon 
another's  land  to  repair  a  structure  of 
like  character,  has  been  denied.  Stevens 
V.  Stevens,  11  Met.  (Mass.)  251,  254; 
s,  C;  45  Am.  Dec.  403,  et  seq.\  Cook  v. 
Stearns,  11  Mass.  533,  537. 
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there  are  statutory  provisions  under  which,  as  usually  framed, 
leave  to  erect  a  mill  must  be  obtained  from  the  local  court  upon 
petition  for  a  writ  of  ad  quod  damnum  for  the  purpose  of  making 
the  necessary  condemnation  of  the  land  required.  But  this  can- 
not be  done  if  it  will  result  in  the  overflow  of  adjacent  lands,  or 
the  injury  to  any  other  legally  established  mill,  or  injury  to  the 
health  of  the  neighbors.* 

ib)  Proccedijigs  to  Obtain  Authority. — The  proceedings  under 
such  statutes  have  been  the  subject  of  consideration  in  the  courts, 
in  regard  to  their  general  scope  and  character. 

(c)  Strict  Compliance  with  Statute  Necessary. — Strict  conform- 
ity is  held  requisite^  in  the  application^  and  notice  thereof,-*  the 


1.  See  Anderson  v.  Cincinnati  So. 
R.  Co.,  86  Kv.  44;  s.  c,  9  Am.  St.  Rep. 
263,  266,  267,  setting  forth  Ky.  Gen.  St., 
ch.  77,  §  I,  substantially  same  as 
act  of  1797,  k  !•  Crenshaw  v.  Slate 
River  Co.,  6  Rand.  (Va.)  245,  262. 

Overflow  of  Lands. — See  Morgan  v. 
Banta,  i  Bibb  (Ky.)  579,  5S0. 

Injury  to  Health  of  Neighborliood. — 
Showing  of  sufHcien.;  annoyance  if 
health  of  opposing  individual's  family 
would  probably  be  affected.  Wootten 
V.  Campbell,  7  Dana  (K3'.)  204,  205. 
See  also  in  general  Morgan  v.  Banta, 
:  Bibb  (Ky.)  579,  5S0. 

Loss  of  Spring  as  Interfering  with 
leave. — Payne  v.  Taylor,  3  A.  K. 
Marsh.  (Ky.)  328,  329.  See  also  Mor- 
gan V.  Banta,  i  Bibb  (Ky.)  579,  581; 
Trabue  v.  Macklin,  4  B.  Mon.  (Ky.) 
407,  410. 

Keeping  Up  Ferry  Boat. — This  may 
be  imposed  as  condition  of  leave 
granted.  Mairs  v.  Gallahue,  9  Gratt. 
(Va.)  94,  99,  100. 

Prosecution  for  Unforeseen  Injuries. — 
Com.  V.  Faris,  5  Rand.  (Va.)  691,  692; 
Com.  V.  Clarke,  i  A.  K.  Marsh.  (Ky.) 

32.3.  3H- 

Grounds  for  Refusing  Leave. — See  Mor- 
gan V.  Banta,  i  Bibb  (Ky.)  579;  Trabue 
V.  Macklin,  4  B.  Mon.  (Ky.)  407. 

2.  Shaklefordw.  Coffey,  4J.  J.  Marsh. 
(Ky.)4o,  41;  Wolf  V.  Coffey,  4  J.  J. 
Marsh.  (Ky.)  41,  43;  Whitworth  v. 
Packett,  2  Gratt.  (Va.)  528,  530. 

As  to  noncompliance  with  leave  to 
erect  mill  on  island,  see  Stokes  v.  Ap- 
pomattox Co.,  3  Leigh  (Va.)   318,335. 

Authority  of  Court. — Want  of  discre- 
tion under  Alabama  act.  Hendricks  v. 
Johnson,  6  Port.  (Ala.)  472,  501. 

Leave  cannot  be  granted  without 
payment  of  assessed  damages.  Anthonj' 
■V.  Lawhorne,  1  Leigh  (Va.)  i,  4. 

Presumption  In  Favor  of  Proceedings 


of  Lower  Court. — Mairs  v.  Gallahue,  9 
Gratt.  (Va.)  94,  99. 

Assessment  of  Damages. — Assumpsit 
for  amount  not  sustainable  by.  Cave 
V.  Calmes,  3  A.  K.  Marsh.  (Ky.)  36,  37. 

Death  of  Owner  of  Land  Sought  to  he 
Condemned. — No  abatement  or  determi- 
nation of  proceedings  by.  Hale  z>. 
Burwell,  2  Patton  &  H.  (Va.)  608,  610. 

Time  of  Making  Application. — Before 
mill  is  built,  and  not  afterwards.  Smith 
z'.    Olmstead,    5    Blackf.    (Ind.)   37,  38. 

Naming  Proprietors. — Need  of.  Hon- 
enstine  v.  Vaughan, 7  Blackf  (Ind.)  520, 

Division  of  Opinion. — Among  wit- 
nesses, leading  to  ruling  that  erection 
not  injurious.  Home  v.  Richards,  2 
Call  (Va.)  507. 

Ascertainment  of  Location.^ — With 
sufficient  certainty-  to  enable  surveyor 
to  find  it.  Macon  v.  Owen,  3  Ala.  116, 
119. 

Proceedings  as  Condemnation  of  Land. 
— Lummery  i'.  Braddy,  8  Iowa  33. 

3.  As  to  preference  among  applicants, 
see  Hook  v.  Smith,  6  Mo.  225,  22S; 
22S.  Hendricks  v.  Johnson,  6  Port. 
(Ala.)  472,  501. 

As  to  applicant  holding  both  sides  of 
stream,  see  Neale  v.  Cogar,  i  A.  K. 
Marsh.  (Ky.)  589;  Wroe  v.  Harris,  2 
Wash.  (Va.)  126,  12S;  Smith  v.  Con- 
nelly, I  T.  B.  Mon.  (Kv.)  58,  59. 

Concerning  application  for  tieiv  mill 
where  old  one  has  been  destroyed,  see 
McDougle  V.  Clark,  7  B.  Mon.  (Ky.) 
448,  45  T. 

Conformity  of  the  applicant  to  the  judg- 
ment granting  the  application,  is  re- 
quired in  Hendricks  v.  Johnson,  6  Port. 
(Ala.)  472,  502. 

4.  As  to  notice  to  party  whose  prop- 
erty is  sought  to  be  condemned,  re- 
quired in  Virginia,  see  Bernard  v. 
Brewer,  2  Wash.  (Va.)  76,  loi. 
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petition  and  its  sufficiency,^  the  writ,^the  enquiry  and  finding  by 
the  jury,*  the  inquisition  and  its  requisites,*  the  order,  judgment 
or  decree  granting  leave  to  erect  a  mill.^ 

III.  Rights  and  Duties  of  Co-ownees — 1.  As  to  Repairs.— At 
common  law  a  cotenant  might  be  compelled  by  an  appropriate 
writ  to  repair  a  house  or  mill  which  had  fallen  into  decay.^  So 
statutes  in  various  States  make  provision,  to  which  the  general 
law  conforms  in  others,  whereby  the  repair  of  mills  may  be  en- 
forced, where  there  are  a  number  of  cotenants,  and  compensation 
be  recovered  for  excess  of  expenditure  by  any  of  such  cotenants,'' 

2.  As  to  Partition, — Partition  of  mill  property  is  sometimes  re- 


Untenable  objections  to  a  summons 
to  a  trustee,  are  discussed  in  Coleman 
V.  Moody,  4  Hen.  &  M.  (Va.)  i,  15,  16. 

1.  Substantial  conformity  to  the  re- 
quirements of  the  statute  is  sufficient. 
Mairs  v.  Gallahue,  g  Graft.  (Va.)  94, 
96-97;  and  a  statement  that  the  appli- 
cant is  the  owner  of  the  "banks"  on  both 
sides  of  the  stream,  is  sufficient.  Mairs 
V.  Gallahue,  as  just  cited;  and  so  a  peti- 
tion may  be  sufficient  although  it  does 
not  state  the  bed  of  the  stream  belongs 
in  part  to  the  petitioner.  Mead  v. 
Haynes,  3  Rand.  (Va.)  33,  37,  review- 
ing Home  V.  Richards,  2  Wash. 
(Va.)  36;  Wroe  v.  Harris,  2  Wash. 
(Va.)  126;  and  Home  v.  Richards,  not 
reported;  but  see  Martin  v.  Beverly,  5 
Call  (V a.)  444,  447,448. 

2.  Writs.  —  Order  awarding  must 
name  day  of  execution.  Irvin  v.  Sco- 
bee,  3  T.  B.  Mon.  (Ky.)  50,  51. 

As  '  to  priority  between  two  writs 
issued  on  same ,  day,  see  Hendricks  v. 
Johnson,  6  Port.  (Ala.)  472,  503.  See 
also  Macon  v.  Owen,  3  Ala.  116. 

3.  Eppes  V.  Cralle,  i  Munf.  (Va.)  258; 
Crenshaw  v.  Slate  River  Co.,  6  Rand. 
(Va.)  245,  262;  Wroe  v.  Harris,  2 
Wash.  (Va.)  126,  128;  Mayo  t).  Turner, 
I  Munf.  (Va.)  405;  Gammell  v.  Potter, 
6  Iowa  548,  550. 

4.  Wliat  IncLulsition  Must  SUow.— See 
generallv  Smith  v.  Connelly,  i  T.  B. 
Mon.  (Ky.)  58;  Smith  v.  Rogers,  Litt. 
Sel.  Cas.  (Ky.)  117;  Trabue  v.  Mack- 
lin,  4  B.  Mon.  (Ky.)  407,  409;  Smith  v. 
Waddill,  II  Leigh  (Va.)  532;  Bibb  r;. 
Montjoy,  2  Bibb  (Ky.)  i,  3. 

Formal  Requisites  of  Inquisition. — 
See  generally  Dawson  v.  Moons,  4 
Munf.  (Va.)  535,  538;  Mairs  v.  Galla- 
hue, 9  Graft.  (Va.)  94;  Shackleford  v. 
Coffey,  4  J.  J.  Marsh.  (Ky.)  40,  41; 
Bibb  V.  Mountjoy,  2  Bibb  (Ky.)  i; 
Mountjoj'  V.  Oldham,  i  A.  K.  Marsh. 
(Ky)   535;   Major  v.  Taylor,  i  A.  K. 


Marsh.  (Ky.)   552.     Comfare   Neale  v. 
Cogar,  I  A.  K.  Marsh.  (Ky.)  5S9. 

New  Inquest. — See  Kownslar  z).  Ward, 
Gilra.  (Va.)  127;  Noel  v.  Sale,  i  Call 
(Va.)  495;  Wroe  v.  Harris,  2  Wash. 
(Va.)  126. 

5.  See  Coalter  v.  Hunter,  4  Rand. 
(Va.)  58;  Hunter  v.  Matthews,  1  Rob. 
(Va.)  46S;  Humes  v.  Shugart,  10  Leigh 
(Va.)  332. 

Miscellaneous  Matters. — Wingfield  v, 
Crenshaw,  3Hen.&M.  (Va.)245;  Wil- 
kinson V.  Maro,  3  Hen.  &  M.  (Va.)  565; 
Coleman  v.  Moodj',  4  Hen.  &M.  (Va.) 
i;  Harwell  v.  Bennett,  i  Rand.  (Va.) 
2S2;  Hendricks  v.  Johnson,  6  Port. 
(Ala.)  472,  473. 

Record. — See  Wootten  v.  Campbell, 
7  Dana  (Ky.)  204;  M'Afee  i'.  Kennedy, 
I  Litt.  (Ky.)  92;  Hamilton  v.  Adams, 
7  J.  J.  Marsh.  (Ky.)  248;  Lane  v.  Miller, 
17  Ind.  58. 

6.  Co.  Litt.  looh;  4  Kent  Com.  370; 
Head  v.  Amoskeag  Mfg.  Co.,  113  U. 
S.  9;  Carver  v.  Miller,  4  Mass.  559; 
Anderson  v.  Greble,  i  Ashm,  (Pa.) 
136;  Gregg  V.  Patterson,  9  W.  &  S. 
197;   Alexander  v.  Ellison,  79  Ky.  148. 

7.  See  generally  Joint  Tenants, 
vol.  II,  p.  1104;  Dam,  vol  4,  p.  9S0. 

Massachusetts.— Pub.  Stat.  1882,  ch. 
iqo,  ^§  59-70;  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9. 

New  Hampshire. — Roberts  v.  Peavy, 
27  N.  H.  477;  Head  v.  Amoskeag 
Mfg.  Co.,  ii3  U.  S.  9.  See  also 
Bellows   V.  Dewey,  9  N.  H.  278. 

Connecticut. — Fowler  v.  Fowler,  50 
Conn.  256. 

New  York. — Denman  v.  Prince,  40 
Barb..  (N.  Y.)  213. 

Pennsylvania. — In  Pennsylvania,  the 
remed3'  of  a  cotenant  would  probably 
be  by  an  action  for  the  money  expended 
for  necessary  repairs.  Dech's  Appeal, 
57  Pa.  St.  467.  See  also  Campbell  v. 
Hand,  49  Pa.  St.  234. 
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garded  as  allowable.'  But  in  various  States  partition  of  such 
property  will  not  be  made,^  nor  will  the  use  of  it  be  assigned  for 
specified  periods  alternately  to  the  cotenants.^  Under  statutes, 
however,  partition  of  mill  property  may  be  made,  not  necessarily 
by  metes  and  bounds,  but  so  as  to  affect  the  enjoyment  of  the 
use  of  it.* 

IV.  Stattttory  Regtoations  in  General. — There  is  a  class  of  stat- 
utes regulating  mills  and  their  owners  which  must  be  considered 
apart  from  what  are  commonly  known  as  "  Mill  acts,"  which  last 
provide  by  judicial  process  for  the  erection  of  mills  and  the  assess- 
ment of  damages  caused  by  flooding  land.  Of  this  character  are 
English  acts  requiring  the  occupier  of  a  cotton  mill  to  provide 
and  maintain  a  fence  for  the  mill  gearing  and  machinery.^  Stat- 
utes sometimes  regulate  the  duties  of  millers  in  regard  to  the 
grinding  of  grain  indifferently  for  all ;®  in  regard  to  obstructions 
to  mills,  etc.;''  for  the  creation  of  trusts  of  real  property  for  im- 
proving streams  to  supply  mills ;®  and  for  cutting  down  and 
removing  timber  from  decayed  mill  ponds. ^ 

V,  Mill  Acts. — The  right  to  the  use  of  running  water  is  publici 
juris,  and  common  to  all  the  proprietors  of  the  bed  and  banks  of 
the  stream  from  its  source  to  its  outlet ;  and  each  of  such  pro- 
prietors has  a  right  to  the  reasonable  use  of  the  water  as  it  flows 
past  his  land,  not  interfering  with  a  like  reasonable  use  by  those 
above  or  below  him.^**  One  reasonable  use  of  the  water  is  the  use 
of  the  power  to  drive  mills,  which  is  inherent  in  the  fall  of  the 
stream  and  the  force  of  the  current ;  but  that  power  cannot  be 
used  without  damming  up  the  water,  and  thereby  causing  it  to 
flow  back  ;i'  and  if  the  water  thus  dammed  up  by  one  riparian 
proprietor  spread  over  the  lands  of  others,  they  could,  at  common 

1.  Cooper  V.  Cedar  Rapids  Water  mill.  Maddox  v.  Goddard,  15  Me. 
Power    Co ,    42    Iowa    398;    Smith  v.     218. 

Smith,  10  Paige  (N.  Y.)  470.    See  also  5.  Coe   v.  Piatt,  11    Eng.  L.  and   Eq. 

Hills  V.  Dey,  14   Wend.   (N.  Y.)   204;  556. 

Mandeville  v.  Comstock,  9  Mich.  536;  6.  Merrill  v.  Cahill,  8  Mich.  55.    See 

Van  Bergen   v.  Van  Bergen,  3  Johns,  also    Webb   v.    Com.,     2    Leigfi"  (Va.) 

(N.    Y.)    Ch.  182;    s.  u.,  8   Am.    Dec.  721.     See  generally    as    to   grist   mills 

5'i-  and  their  public  use,  Harding  v.  Good- 

2.  In  Brown  v.  Turner,  i  Aik.  (Vt.)  lett,  3  Yerg.  (Tenn.)  41;  s.  c,  24  Am. 
350;  s.  c,  15  Am.  Dec.  696;  Miller  v.  Dec.  546;  Sadler  v.  Langham,  34  Ala. 
Miller,i3  Pick.  (Mass.)  237.  311;  Township  of  Burlington  v.  Beasly, 

3.  Crowell  v.  Woodbury,  52  N.  H.  94  U.  S.  310,  distinguished  in  Osborn 
613,  distinguishing  Morrill  v.  Morrill,  v.  Adams  Co.,  106  U.  S.  181. 

5    N.    H.   134;  4    Wash.    Real     Prop.  7.  Lagrone  v.  Trice,  57  Miss.  227. 

(4th  ed.)  683.  8.  Troj  etc.  Factory   v.  Corning,  45 

_  Construction   of  judgment  of  parti-  Barb.  (N.  Y.)   231. 

tion.      De  Witt    v.    Harvey,    4    Gray  9.   State  v.  Ganier,  3  Humph.  (Tenn.) 

(Mass.)  486.  3g. 

4.  Hauson  v.  Willard,  12  Me.  142;  10.  Justice  Gray,  in  Head  n.  Amos- 
s.  c,  28  Am.  Dec.  162,  and  note.  keag  Mfg.  Co.,  113  U.   S.   15,  23.     See 

One  tenant  in  common  of  a  saw  mill     also   Bates  v.   Weymouth   Iron   Co.,  S 
and  mill  privilege  may  maintain  an  ac-     Cush.  (Mass.)  548,  552. 
tion  of  trespass  quare  clausuni,  against         11.  See   Fisher  v.  Framingham  Mfg. 
a  cotenant  for  the  destruction  of  the     Co.,  12  Pick.  (Mass.)  68,  71. 
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law,^  bring  successive  actions  against  him  for  the  injury  so  done 
them,  or  even  have  the  dam  abated.^ 

Change  of  Remedy  by  Mill  Acts. — Before  the  Mill  acts,  there- 
fore, it  was  often  impossible  for  a  riparian  proprietor  to  use  the 
water  power  at  all,  without  the  consent  of  those  above  him  ;  but 
the  purpose  of  these  statutes  is  to  enable  any  riparian  proprietor 
to  erect  a  mill  and  use  the  water  power  of  the  stream,  provided 
he  does  not  interfere  with  an  earlier  exercise  by  another  of  a  like 
right,  or  with  any  right  of  the  public ;  and  to  substitute  for  the 
common  law  remedies  of  repeated  actions  for  damages  and  pros- 
tration of  the  dam,  a  new  form  of  remedy,^  by  which  anyone 
whose  land  is  flowed  can  have  assessed,  once  for  all,  either  in  a 
gross  sum  or  by  way  of  annual  damages  adequate  compensation 
for  the  injury.* 

Prevalence  of  General  Mill  Acts. — General  mill  acts,  authorizing 
lands  to  be  taken  or  flowed  in  invitum,  for  the  erection  and  main- 
tenance of  mills,  exist  in  a  great  majority  of  the  States  of  the 
Union. ^     The  validity  of  these  acts  is  assumed  in  many  of  the 


1.  See,  as  to  common  law  doctrine, 
Strout  V.  Millbridge  Co.,  45  Me.  76, 
87. 

2.  Head  t;.  Amoskeag  Mfg.  Co.,  113 
U.  S.  9,  15,  23.  As  to  abatement,  see 
Ulrich  V.  Hull,  17  Wis.  424,  427;  Hill 
V.  Sayles,  12  Gush.  (Mass.)  454. 

3.  See  Moor  v.  Shaw,  47  Me.  88,  90. 

4.  Head  v.  Amoskeag  Mfg.  Co.,  113 
U.  S.  9,  23,  24. 

These  acts  were  designed  to  provide 
for  the  most  useful  and  beneficial  occu- 
pation and  enjoyment  of  natural 
streams  and  water  courses,  where  the 
absolute  right  of  each  proprietor  to  use 
his  own  land  and  water  privileges,  at 
his  own  pleasure,  cannot  be  fullj'  en- 
joyed, and  one  must  of  necessity,  in 
some  degree,  yield  to  the  other.  Shaw, 
C.J.,  in  Fisher  v.  Framingham  Mfg. 
Co.,  12  Pick.  (Mass.)  68,  71.  Exposi- 
tions of  the  principle  of  the  general 
mill  acts,  similar  to  that  of  the  text,  are 
given  in  the  case  just  stated,  at  pp.  70- 
72,  and  by  the  same  judge  in  Bates  v. 
Weymouth  Iron  Co.,  8  Cush.  (Mass.) 
552,  553.  See  further  in  illustration  of 
like  views  of  the  same  judge,  Williams 
■V.  Nelson,  23  Pick.  (Mass.)  141,  143; 
s.  c,  34  Am.  Dec.  45,  47;  French  v. 
Braintree  Mfg.  Co.,  23  Pick.  (Mass.) 
216,220;  Cary  TJ.  Daniels,  8  Met.  (Mass.) 
466,  476,477;  s.  c,  41  Am.  Dec.  532,535, 
et  seq.\  Murdock  v.  Stickney,  S  Cush. 
(Mass.)  113,  116;  Gould  v.  Boston 
Duck  Co.,  13  Gray  (Mass.)  442, 
450,  and  for  similar  expressions  of 
other  authorities,  see  Lowell  v.  Boston, 
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III  Mass.  454,  464,465;  s.  c,  15  Am. 
Rep.  39,  49;  Jones  v.  Skinner,  6i  Me. 
25,  28;  Waddj'  z>.  Johnson,  5  Ired.  (N, 
Car.)  L.  333,  339;  United  States  v. 
Ames,  I  Woodb,  &  M.  (U.  S.)  76,  88; 
Redfield's  Note  to  Allen  v.  Inhabitants 
of  Jay,  12  Am.  L.  Reg.,  N.   S.  498-500. 

5.   Head  v.  Amoskeag  Mfg.  Co.,  113 
U.  S.  9,  16  (1885). 

History  of  Enactment. — As  appears 
from  the  statements  of  Mr.  Justice 
Gray,  in  this  case,  such  acts  existed 
before  the  Declaration  of  Independ- 
ence in  Virginia,  Maryland,  Oelamare 
and  North  Carolina,  as  well  as  in 
Massachusetts,  New  Hampshire  and 
Rhode  Island;  and  exist  at  this  day  in 
each  of  these  States,  except  Maryland, 
where  they  were  repealed  in  1832. 
One  of  these  acts  passed  in  North 
Carolina,  in  1777,  has  remained  upon 
the  statute  book  of  Tennessee..  Such 
acts  were  enacted  in  Maine,  Kentuchy, 
Missouri  and  yJ  ri««.srtJ  soon  after  their 
admission  into  the  Union.  They  were 
even  passed  in  Indiana,  Illinois,  Michi- 
gan, Wisconsin,  Iowa,  Nebraska,  Min- 
nesota, Mississippi,  Alabama  and 
Florida,  while  they  were  yet  Terri- 
tories, and  re-enacted  after  they  be- 
came States.  They  were  also  enacted 
in  Pennsylva7iia,  in  1803,  in  Connecti- 
cut, in  1864,  and  more  recently  in  Ver- 
mont, Kansas,  Oregon,  West  Virginia 
and  Georgia,  though  they  were  after- 
wards repealed  in  the  last  named  State. 

Kind  of  MUls  to  WhlcH  Acts  Apply - 
The  principal  objects  of  the  earlier  acts 
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States,  though  denied  by  various  authorities. ^  The  acts  have 
often  been  expressly  sustained  upon  the  ground  that  they  are 
within  the  constitutional  power  of  the  legislature,  when  consid- 
ered as  regulating  the  manner  in  which  the  rights  of  proprietors 
of  lands  adjacent  to  a  stream  may  be  asserted  and  enjoyed,  with 
a  due  regard  to  the  interests  of  all  and  to  the  public  good.  Some- 
times, however,  such  acts  are  upheld  as  a  taking,  by  delegation  of 
the  right  of  eminent  domain,  of  private  property  for  public  use.^ 
An  example  of  these  statutes  and  specific  references  to  those  in 
force  in  several  of  the  States  have  been  already  set  out  under 
another  title.^  In  the  same  article  will  be  found  treated  many 
other  matters  having  an  intimate  relation  to  the  subject  now 
under  consideration.  But  in  the  notes  is  here  added  a  list  of 
authorities  relating  to  the  Mill  acts  of  the  several  States,  and  the 
construction  of  their  provisions,  classified  as  well  as  possible  ac- 
cording to  the  particular  matters  to  which  the  cases  refer.* 


were  grist  mills.  Harding  v.  Goodlett, 
3  Yerg.  (Tenn.)  40,  54;  s.  c,  24 
Am.  Dec.  546,  548,  Ryerson  v. 
Brown,  35  Mich.  333,  335;  s.'c,  24  Am. 
Rep.  464.  See,  as  to  these  and  other 
acts  relating  to  grist  mills,  Blair  v. 
Cuming  Countv,  iii  U.  S.  363,  370- 
373.  But  the  statutes  of  many  States  are 
not  so  limited,  either  in  terms,  or  in  the 
usage  under  them.  Gray,  J.,  in  Head 
V.  Amoskeag  Mfg.  Co.,  113  U.  S.  9, 
18,  19.  Thus,  in  Massachusetts^  for 
more  than  half  a  century,  the  mill  acts 
have  been  extended  to  mills  for  any 
manufacturing  purpose.  Stat.  1824,  ch. 
153;  Wolcott  Woolen  Mfg.  Co.  v. 
Upham,  5  Pick:  (Mass.)  292,294.  And 
see  Palmer  Co.  v.  Ferrill,  17  Pick. 
(Mass.)  58,  65  (referring  to  want  of 
distinction  between  different  species  of 
mills);  and  the  statutes  are  equally 
comprehensive  throughout  Neru  Eng- 
land as  well  as  in  Pennsylvania,  Vir- 
ginia, North  Carolina,  Kentucky  and 
many  of  the  western  States.  Head  v. 
Amoskeag  Mfg.  Co.,  113  U.  S.  9,  19. 
See  also  Ryerson  v.  Brown,  35  Mich. 
333.  336,  338;  s.  c,  24  Am.  Rep.  464; 
Sadler  v.  Langham,  34  Ala.  311,  333. 

1.  It  has  been  said,  however,  by  the 
Supreme  Court  of  the  United  States, 
that  these  acts  were  never  adjudged  to 
be  invalid  anywhere,  until  since  1870, 
and  then  in  three  States  only,  and  for 
incompatibility  with  their  respective 
constitutions.  Loughbridge  v.  Harris, 
4263.500,505  (1871);  Tyler  w.  Beacher, 
44  Vt.  648',  656;  s.  c,  3  Am.  Rep.  398, 
399  (1S71);  Ryerson  v.  Brown,  35 
^'i<=h.  333,  336;  s.  c,  24  Am.  Rep.  464 
(1877).  But   that   the  earlier   cases  in 


some  of  the  States,  containing  dicta 
to  the  same  effect  (see  Harding  v. 
Goodlett,  3  Verg,  (Tenn.)  41,  },y,  s.  c, 
24  Am.  Dec.  546;  Memphis  City  R. 
Co.  V.  Memphis,  4  Coldw.  (Tenn.)  406, 
relating  to  powers  of  municipal  corpo- 
rations; Moore  v.  Wright,  34  Ala.  311, 
333;  Bottoms  V.  Brewer,  54  Ala.  388; 
Hay  V.  Cohoes  Co.,  3  Barb.  (N.  Y.)  42, 
46,  47,  and  2  N.  A'.  159;  s.  c,  51  Am. 
Dec.  279,  relating  to  the  cutting  of  a 
raceway  to  carry  water  to  a  factory), 
were  decided  upon  other  grounds. 
Head  -'.  Amoskeag  Mfg.  Co.,  113  U.  S. 
9,  iS.  But  it  would  appear  that  the 
decision  in  some  of  the  cases  described 
as  turning  upon  the  provisions  of  par- 
ticular constitutions  were  based  on 
general  constitutional  principles;  and 
that  some  of  the  other  cases  described 
as  containing  dicta  merely,  constitute 
distinct  adjudications  upon  the  sub- 
ject. 

2.  See  Eminent  Domain,  vol.  6,  p. 
526. 

3.  See  Dam,  vol.  4,  p.  972. 

4.  Who  Are  Subject  to  Provisions  of 
Mill  Acts. — Dingle^'D.  Gardiner,  73  Me. 
63,  66;  Heard  -v.  Talbot,  7  Gray  (Mass.) 
113,  118. 

Who  May  Claim  Benefit  of  Act. — Hunt- 
ing V.  Curtis,  10  Iowa  152,  153;  Fisher 
V.  Haricon   Iron   etc.   Co.,  10  Wis.  351, 

35.5- 

Who  Are  Owners. — Fitch  v.  Stevens, 
4  Met.  (Mass.)  426,  427;  Hennessey  v. 
Andrews,  6  Cush.  (Mass.)  170;  Lowell 
V.  Shaw,  15  Me.  242,  245;  Charles  v. 
Monson  etc".  Mfg.  Co.,  17  Pick.  (Mass.) 
70,  74;  Sampson  v.  Bradford,  6  Cush. 
(Mass.)  303,  305. 
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VI.  Effect  of  Mill  Acts  on  Remedies. — In  the  notes  will  be 
found  cases  indicating  what  has  been  the"e£fect  of  such  statutes  in 
modifying,  enlarging  or  abolishing  common  law  remedies.* 


Wlio  Are  Occupants. — Abbott  v.  Up- 
ham,  13  Met.  (Mass.)  172,  174. 

Who  May  Maintain  Action  for  Flow- 
age. — Seymour  v.  Carpenter,   51   Wis. 

413.  414- 

Place  Where  Structure  May  he  Erected. 

— Todd  V.  Austin,  34  Conn.  78,  85. 

To  What  Structures  Acts  Are  Appll- 
eahle. — Murdock  v.  Stickney,  8  Cush. 
(Mass.)  113,  115;  United  States  v. 
Ames,  I  Woodb.  &  M.  (U.  S.)  76,87; 
Burnham   v.    Story,   3    Allen     (Mass.) 

37S- 

Particular  Matters  of  Construction, — 

Agreement  not  against  public  policy. 
Ulrich  V.  Hull,  17  Wis.  424,  427.  Re- 
peal of  acts.  Geise  v.  Greene,  49  Wis. 
3-34,  341;  Crosby  v.  Smith,  19  Wis.  449, 
453;  French  v.  Owen,  5  Wis.  112;  Pratt 
V.  Brown,  3  Wis.  603,  607;  Stephens  v. 
Marshall,  3  Chand.  (Wis.)  222.  Special 
act  not  affecting  liability  for  flowage. 
Hathorne  v.  Stimson,  12  Me.  183,  189; 
s.  c,  28  Am.  Dec.  167.  Questions 
under  mill  acts  not  entered  into. 
Sprague  v.  Rhodes,  4  R.  I.  301,  304. 
Relation  to  nuisance.  Eames  v.  New 
England  Worsted  Co.,  11  Met.  (Mass.) 
570;  State  V.  Moifett,  i  Greene  (Iowa) 
247,  249.  Raising  or  lowering  mill 
dams.  Dean  v.  Colt,  99  Mass.  486; 
Olmstead  v.  Camp,  33  Conn.  532,  552; 
s.  c,  89  Am.  Dec.  221;  Willoughby  "o. 
Shipman,  28  Mo.  50;  Glover  v.  Mc- 
Gaffey,  55  Vt.  170;  Burnham  v.  Story, 
3  Allen  (Mass.)  37S;  Bigelow  v.  Newell, 
10  Pick.  (Mass.)  348,  357;  Baird  v. 
Wells,  22  Pick.  (Mass.)  312;  Garrett  v. 
Bailey,  4  Har.  (Del.)  197,  200;  Keir- 
kendall  v.  Hunt,  4  Kan.  514,  520. 

Height  of  Mill  Dam. — Clutef.  Briggs, 
22  Wis.  607,  6io;  Huifman  v.  Vaughan, 
72  Mo.  465;  Bryan  v.  Burrett,  2  Jones 
(N.  Car.)  L.  305;  Fitch  v.  Stevens,  4 
Met.  (Mass.)  426;  Bottomly  v.  Chism, 
102  Mass.  463;  Wooster  v.  Great  Falls 
Mfg.  Co.,  39  Me.  246;  Todd  v.  Austin, 
34  Conn.  78,  85.  Cotenancy  in  mill 
dams.  Campbell  v.  Hand,  49  Pa.  St. 
234,  241.  Applicable  only  to  streams 
not  navigable.  Wood  v.  Hustis,  17 
Wis.  416;  Waller  v.  McConnell,  ig 
Wis.  417;  Bryant  v.  Glidden,  36  Me. 
36,  43;  Strout  V.  Millbridge,  Co.,  45  Me. 
76,  88;  Veazie  v.  Dwinel,  50  Me.  479, 
483.  Site  and  object  of  mill  dam,  and 
source  of  flowage.  Jones  v.  Skinner, 
61  Me.  25,  28;  Dixon  v.  Eaton,  68  Me. 


542;  Wilson  V.  Campbell,  76  Me.  94; 
Frye  v.  Moor,  53  Me.  583.  Aifecting 
mills  or  mill  works  erected,  or  to  be 
erected.  Miller  w.  Stowman,  26  Ind.  143, 
151;  Jordon  v.  Woodward,  40  Me.  317, 
324.  Erection  interrupting  public  ease- 
ment in  river.  Treat  v.  Lord,  42  Me.  552, 
561;  s.  c,  66  Am.  Dec.  298;  Ensworth 
V.  Com.,  52  Pa.  St.  320;  Barclay  R. 
Co.  V.  Ingham,  36  Pa.  St.  194,  20s,. 
Nuisance.  Eames  v.  New  England 
Worsted  Co.,  11  Met.  (Mass.)  570; 
State  V.  Moffett,  i   Greene  (Iowa)  247. 

1.  Whether  Remedy  Cumulative. — 
Leland  v.  Woodbury,  4  Cush.  (Mass.) 
245;  Shaw  V.  Wells,  5  Cush.  (Mass.) 
537;  Baird  v.  Wells,  22  Pick.  (Mass.) 
312;  Catton  V.  Pocasset  Mfg.  Co.,  13 
Met.  (Mass.)  429;  Cogswell  v.  Essex 
Mill  Co.,  6  Pick.  (Mass.)  94;  Thomp- 
son V.  Moore,  2  Allen  (Mass.)  350; 
McNally  v.  Smith,  12  Allen  (Mass.) 
455;  Baird  v.  Hunter,  12  Pick.  (Mass.) 
556;  Toney  f.  Johnson,  26  Ind.  3S2. 

Common  Law  Kemedy  Taken  Away. — 
Stowell  V.  Flagg,  11  Mass.  364;  Wolcot 
Woolen  Mfg.  Co.  v.  Upham,  5  Pick. 
(Mass.)  292;  Fiske  v.  Framingham  Mfg. 
Co.,i2  Pick. (Mass.)  68;  Walkerr.Oxford 
Woolen  Mfg.  Co.,  10  Met.  (Mass.)  203; 
Leland  v.  Woodbury,  4  Cush.  (Mass.) 
245;  Shaw  -v.  Wells,  5  Cush.  (Mass.) 
537;  Hill  V.  Baker,  28  Me.  9,  20;  Mon- 
mouth V.  Gardiner,  35  Me.  247,  253; 
Wooster  v.  Great  Falls  Mfg.  Co.,  39 
Me.  246;  Underwood  v.  North  Wayne 
Scythe  Co.,  41  Me.  291-296;  Veazie  v. 
Dwinel,  50  Me.  479,  485;  Dingley  v, 
Gardiner,  73  Me.  63;  Woods  v.  Nashua 
Mfg.  Co.,  4  N.  H.  527;  Hendricks  t). 
Johnson,  6  Port.  (Ala.)  472,  498;  Ens- 
worth  V.  Com.,  52  Pa.  St.  320,  and  cases 
cited;  Mumford  t).  Terry,  2  Law  Rep. 
(N.  Car.)  425;  King  v.  Shuford,  10 
Ired.  (N.  Car.)  L.  100;  Gillam  v.  Can- 
aday,  11  Ired.  (N.  Car.)  L.  106;  Wilson 
V.  Myers,  4  Hawks  (N.  Car.)  73,  82; 
o.  c,  i^  Am.  Dec.  510.  Comfare  Gillet 
t'.  Jones,  1  Dev.  &  B.  (N.  Car.)  L.  339; 
Waddy  v.  Johnson,  5  Ired.  (N.  Car.) 
333'  336;  Large  v.  Orvis,  20  Wis,  6g6; 
Crosby  v.  Smith,  19  Wis.  449;  Wood 
V.  Hustis,  17  Wis.  416;  Newton  v.  Allis, 
12  Wis.  378;  Stephens  v.  Marshall,  3 
Chand.  (Wis.)  222,  224;  Pratt  v. 
Brown,  3  Wis.  603,  609;  Brown  v. 
Com.,  3  S.  &  R.  (Pa.)  273,  275; 
Criswell     v.    Clugh,    3    Watts    (Pa.) 


490 


Proceedings  Under  Mills  Acts. 


MILLS. 


Proceedings  Under  Hills  Acts. 


Vn.  Proceedings  Under  Mill  Acts.— Various  matters  of  pro- 
cedure under  these  statutes,  which  have  been  considered  in  the 
cases  construing  them,  are  classified  in  the  notes. '^ 


330;  Spigelraover  i'.  Walter,  3  W.  &  S. 
(Pa.)  540;  Bull" f.  Valley  Falls  Co.,  8R. 

I.  42,  46;  Lummery  v.  Braddy,  8  Iowa 
33;  State  V.  Phipps,  4  Ind.  515;  Com. 
I'.  Paris,  5  Rand.  (Va.)  691;  Critten- 
den V.  Wilson,  5  Cow.  (N.  Y.)  165; 
s.  c,  15  Am.  Dec.  462;  Gould  on 
Waters,  §§  579-5S3;  Washb.  on  Ease- 
ments (4th  ed.)  460;  French  v.  Owen, 
5  Wis.  12. 

Remedy  Applicable  Only  to  Lawful 
and  Authorized  Plowage. —  Clapp  v. 
Maiiter,  78  Me.  35S;  Hill  v.  Sayles,  12 
Met.  (Mass.)  142;  Johnson  v.  Kittredge, 
17  Mass.  76.  7g.  Compare  Thompson 
V.  Moore,  2  Allen  (Mass.)  350. 

WTiere  Common  Law  Remedy  Allowed. 
— Gould  on  Waters,  §§  5S4-590;  Fiske 
V.  Framingham  Mfg.  Co.,  13  Pick. 
(Mass.)  68,  72;  Bates  v.  Weymouth 
Iron  Co.,  8  Cush.  (Mass.)  548,  555; 
Calais  v.  Dyer,  7  Me.  155;  Lane  i'. 
Miller,  22  Ind.  104;  Summy  v.  Mulford, 
5  Blackf.  (Ind.)  202;  Snowden  v. 
Wilas,  19  Ind.  10;  s.  c,  81  Am.  Dec.  370. 

Remedies  Under  Mill  Acts. — Waddy 
V.  Johnson,  5  Ired.  (N.  Car.)  L.  333. 
336;  Gillet  V.  Jones,  i  Dev.  &  B.  (N. 
Car.)  L.  339,  341;  Pugh  v.  Wheeler,  2 
Dev.  &  B.  (N.  Car.)  L.  50,  60;  Johnston 
Roane,  3  Jones  (N.  Car.)  L.  523. 

Beginning  of  Period  of  Limitations 
Under  Mill  Acts. — Thornton  -'.  Turner, 
II  Minn.  336,  340. 

Wlien  Maintenance  of  Mill  Dam  Not 
Indictable. — Ensworth  v.  Com.,  52  Pa. 
St.  320,322. 

1.  Actions  in  General. — Henderson  v. 
Adams,  5  Cush.  (Mass.)  610,612;  Os- 
born  V.  Fall  River,  140  itass.  508; 
Bevier  v.  Dillingham,  18  Wis.  529,532; 
Hunting  v.  Curtis,  10  Iowa  152;  Fuller 
V.  French,  10  Met.  (Mass.)  359;  French 

II,  Braintree  Mfg.  Co.,  23  Pick.  (Mass.) 
216,  219;  Stowell  V.  Flagg,  10  Mass. 
364;  King  V.  Shuford,  10  Ired.  (N. 
Car.)  L.  100;  Mumford  v.  Terry,  2 
Law  Rep.  (N,  Car.)  425;  Gillet  v. 
Jones,  I  Dev.  &  B.  (N,  Car.)  L.  339, 
343;  Pace  V.  Freeman,  10  Ired.  (N. 
Car.)  L.  103;  Gould  on  Waters,  §§  592, 
5947623;  Angell  on  Watercourses  t7th 
ed.),  §§  480,  483,  509,  534;  Washburn 
on  Easements  (4th  ed.),  446,  et  seq. 

Allegations, Proof, etc. — Waller  v.  ;Mc- 
ConneK,  19  Wis.  417;  Turner  v.  White- 
house,  68  Me.  221;  Dixon  r'.  Eaton,  68 
Me.  S42. 


Complaint  or  Petition. — Howard  v. 
Proprietors  of  Locks  and  Canals,  12 
Cush.  (Mass.)  259,  262;  Xorris  v, 
Pillsbury,  74  Me.  67,  70;  Isele  v. 
Schwamb,  131  Mass.  337;  Hovej'  v. 
Perkins,  63  N.  H.  516,  526;  Goodwin  z>. 
Gibbs,  70  Jile.  243,  247;  Xelson  v.  But- 
terfield,  21  Me.  220,  237;  Norton  z'. 
Hodges,  100  Mass.  241;  Vandusen  v. 
Comstock,  9  Mass.  203;  Roy  v. 
Fletcher,  12  Cush.  (Mass.)  200,  206; 
Com.  V.  Ellis,  II  Mass.  462.  Compare 
Prescott  V.  Curtis,  42  Me.  64;  Soule  v. 
Russell,  13  Met.  (Mass.)  436,  439;  Lit- 
tle V.  Stanback,  63  N.  Car.  285;  Fa- 
ville  V.  Greene,  12  Wis.  11,  14;  Far- 
rington  v.  Blesh,  14  Me.  423;  Fox  v. 
Holcomb,  34  Mich.  298;  Clay  v.  Penn- 
oyer  Creek  Imp.  Co.,  34  iSIich.  204. 

Defences. — Wilbor  v.  Matteson,  8  R. 
I.  166,  169;  Hathorn  -•.  Stimson,  10  Me. 
224;  s.  c.,  1^  Am.  Dec.  228;  Oakley  v. 
Stanley,  5  Wend.  (N.  Y.)  523;  Under- 
wood V.  North  Wayne  Scythe  Co.,  41 
Me.  291;  Thien  v.  Voegtlander,  3  Wis. 
461,  465;  Holmes  v.  Drew,  7  Pick. 
(Mass.)  141;  Adams  v.  Pearson,  7  Pick. 
(Mass.)  341;  s.  c,  19  Am.  Dec.  290; 
Peck  V.  Van  Rensselaer,  8  Blackf.  (Ind.) 
312;  Calhoun  v.  Palmer,  8  Gratt.  (Va.) 
88,  loi. 

Issues  and  Tbeir  Trial. — Hester  v. 
Broach,  84  N.  Car.  2^1;  Charles  v.  Por- 
ter, 10  Met.  (Mass.)'  37;  Wilmarth  -'. 
Knight,  7  Gray  (Mass.)  294. 

Questions  of  Fact  and  Law. — McAr- 
thur  V.  Morgan,  49  Conn.  347,  350; 
Hartford  Manilla  Co.  v.  Olcott,  52 
Conn.  452,  461;  Large  v.  Orvis,20  Wis. 
696,  699. 

Evidence. — Hosmer  -■.  Warner,  15 
Gray  (Mass.)  46;  Palmer  Co.  7).  Ferrill, 
17  Pick.  (Mass.)  58;  Shaw  v.  Charles- 
toivn,  2  Gray  (Mass.)  107;  Walker  v. 
Boston,  8  Cush.  (Mass.)  279;  Wyman 
V.  Lexington  etc.  R.  Co.,  13  Met. 
(Mass.)  316;  Hammond  v.  Woodman, 
41  Me.  177;  s.  c,  66  Am.  Dec.  228,  246, 
note;  Clark  v.  Rockland  Power  Co.,  52 
Me.  68,  76;  McArthur  v.  Morgan,  49 
Conn.  347;  Gile  v.  Stevens,  13  Gray 
(Mass.)  146,  149;  Pierce  .Mill  Co.  v. 
Kalterman,  26  Neb.  722;  Williamson  t). 
Carlton,  51  Me.  449. 

Verdict  and  Judgment. — Shaw  v. 
Mills,  9  Cush.  (Mass.)  503;  Kownslar 
V.  Ward,  Gilm.  (Va.)  127;  Atkins  v. 
Witherell,  142  Mass.  482;   Wilmarth  v. 
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VIII.  Damages  Recoverable  Under  Mill  Acts.— References  to 
cases  indicating  when  damages  are  recoverable  under  such  statutes 
the  amount  thereof,  etc.,  are  cited  in  the  notes. ^ 

IX.  Conveyances  of  Mill  Property  or  Privileges — 1.  General 
Construction  of  Grants  of  Mill  Privileges. — In  grants  of  mill  or  other 
water  privileges,  that  construction  is  to  be  adopted,  in  cases  of 
doubt,  which  gives  the  grantee  an  unrestricted  rather  than  a  lim- 
ited privilege,'*  for  parties  intending  to  limit  the  use  of  such  priv- 
ileges would  do  so  in  unequivocal  terms.*  The  reason  for  such  a 
construction  is  much  stronger  when  there  is  no  provision  for  a 
forfeiture,  and  no  restriction  can  safely  be  implied  from  the  rela- 
tion of  the  parties,  from  which  it  might  be  inferred  that  they  did 
not  intend  to  enable  each  other  to  erect  rival  mills.* 


Knight,  7  Gray  (Mass.)  294;  Chapman 
T'.  Groves,  8  Blackf.  (Ind.)  308;  Fitch -y. 
Stevens,  2  Met.  (Mass.)  506. 

Finality  of  Judgments. — Johnson  v. 
Kittredge,  17  Mass.  76,  79;  Staple  v. 
Spring,  10  Mass.  72;  Roy  v.  Fletcher, 
12  Cush.  (Mass.)  200,  207;  Cowell  v. 
Thayer,  5  Met.  (Mass.)  253;  s.  c,  38 
Am.  Dec.  400. 

Judgments  as  Cliarge  Upon  Estate. — 
Knapp  V.  Clark,  30  Me.  244,  250;  Low- 
ell V.  Shaw,  15  Me.  242. 

Waiver  and  Estoppel. — Wilmarth  v. 
Knight,  7  Graj'  (Mass.)  294;  Hosmer 
V.  Warner,  7  Gray  (Mass.)  186;  Bacon 
V.  Charlton,  7  Cush.  (Mass.)  581. 

Review  of  Proceedings. — Walters  v. 
Houck,  7  Iowa  72;  Burden  v.  Stein,  25 
Ala.  455;  Hosmer  v.  Warner,  15  Gray 
(Mass')'  46;  Fitch  v.  Stevens,  4  Met. 
(Mass.)  426;  Palmer  Co.  v.  Ferrill,  17 
Pick.  (Mass.)  58. 

Proceedings  in  General. — Hall  v. 
Decker,  48  Me.  255;  Folmar  v.  Folmar, 
71  Ala.  136;  Spring  v.  Lowell,  i  Mass. 
422;  Hendricks  v.  Johnson,  6  Port. 
(Ala.)  472,  502;  Barrett  X'.  Jackson,  38 
Ga.  181;  Walker  v.  Oxford  Woolen 
Mfg.  Co.,  10  Met.  (Mass.)  203;  Burgess 
V.  Clark,  13  Ired.  (N.  Car.)  L.  109; 
Carpenter  v.  Spencer,  2  Gray  (Mass.) 
407;  Richardson  v.  Curtis,  2  Cush. 
(Mass.)  341,  346. 

1.  For  What  Injuries. — Fuller  v. 
Chicopee  Mfg.  Co.,  16  Gray  (Mass.) 
46;  Palmer  Co.  v.  Ferrill,  17  Pick. 
(Mass.)  58;  Shaw  v.  Wells,  5  Cush. 
(Mass.)  537;  Wolcott  Woolen  Mfg.  Co. 
V.  Upham,  5  Pick.  (Mass.)  292;  Gile  v. 
Stevens,  13  Gray  (Mass.)  146,  149; 
Eames  v.  New  England  Worsted  Co., 
II  iSIet.  (Mass.)  570;  Rooker  v.  Per- 
kins, 14  Wis.  79. 

Assessment  of  Damages. — Chapman 
V.  Groves,  8  Blackf.  (Ind.)  308;  Burden 


V.  Stein,  25  Ala.  455;  Turner  v.  Hol- 
leran,  11  Minn.  253;  Peck  v.  Van  Rens- 
selaer, S  Blackf.  (Ind.)  312;  Wright  v. 
Pugh,  16  Ind.  106;  Stevens  v.  Duck 
River  Navigation  Co.,  i  Sneed  (Tenn.) 
237,  242;  Town  V.  Faulkner,  56  N.  H. 
255;  Stevens  v.  Fitch,  2  Met.  (Mass.) 
507.  Compare  Snell  v.  Bridgwater 
etc.  Mfg.  Co.,  24  Pick.  (Mass.)  296; 
Gile  V.  Stevens,  13  Gray  (Mass.)  146; 
Brown  V.  Ipswick  Mfg.  Co.,  5  Gray 
(Mass.)  460;  Brower  v.  Merrill,  3 
Chand.  (Wis.)  46,  50;  Eames  v.  New 
England  Worsted  Co.,  11  Met.  (Mass.) 
570;  Bevier  v.  Dillingham,  18  Wis,  529, 

535- 

Period  Covered  by  Damages.— Cockran 
V.  Wood,  6  Ired.  (N.  Car.)  L.  194; 
Pugh  V.  Wheeler,  2  Dev.  &  B.  (N.  Car.) 
L.  50,  60;  Gilliam  v.  Canaday,  11  Ired. 
(N.  Car.)  106,  109. 

Judgment  for  Damages  and  Miscella- 
neous Matters. — Beatt^'  v.  Conner,  12 
Ired.  (N.  Car.)  L.  341;  Lummery  v. 
Braddy,  8  Clark  (Iowa)  33,  39;  Cal- 
houn V.  Palmer,  S  Graft.  (Va.)  88,  100; 
Wood  V.  Wilson,  12  Ind.  657;  Pierce  v. 
Knapp,  34  Me.  402. 

2.  Wakely  v.  Davidson,  26  N.  Y.387, 
394;  Cromwell  v.  Selden,  3  N.  Y.  253; 
Olmsted  v.  Loomis,  6  Barb.  (N.  Y.) 

3.  Fisk  V.  Wilber,  7  Barb.  (N.  Y.) 
395,  402;  Biglow  V.  Battle,  15 Mass. 313, 
315;  Ashley  v.  Pease,  18  Pick.  (Mass.) 
26S,  275.  Co7«/«re  Interpretations, 
vol.  II,  p.  517. 

4.  Fisk  V.  Wilber,  7  Barb.  (N.  Y.) 
395,  405,  Ashle3'  V.  Pease,  18  Pick. 
(Mass.)  268,  275;  Dewey  v.  Williams, 
40  N.  H.  222,  2'27;  s,  c,  77  Am.  Dec. 
70S;  Wakely  v.  Davidson,  26  N.  Y.387, 
394;  Patten  v.  Marden,  14  Wis.  473; 
Drummond  v.  Hinkley,  30  Me.  433. 

Presumption  of  Grant  and  Statute  of 
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2.  For  Propulsion  of  Machinery. — The  rule  is  that  where  a  grant 
or  reservation  is  made  of  water  power  sufficient  to  propel  certain 
specified  machinery  the  grant  is  of  a  quantity  of  water  which  is 
reasonably  necessary  to  carry  on  and  operate  such  machinery  at 
all  seasons  of  the  year,  and  in  the  state  and  condition  in  which 
such  machinery  exists  at  the  time  of  the  grant. ^ 

3.  Eights  Under  Conveyance, — A  person  who  has  built  a  mill  on 
a  stream  and  appropriated  a  part  of  its  water  to  propel  machinery 
does  not  lose  his  prior  right  over  one  who  has  claimed  the  water 
below  him  for  mining  purposes,  by  a  sale  of  his  interest  in  the 
water  of  the  stream  to  be  used  in  a  ditch  above.^ 

4.  Effect  of  Conveyance. — Where  the  owner  of  land  has  made  one 
part  subservient  to  another,  as  by  the  construction  of  a  mill  pond, 
conveyance  of  the  latter  part  will  carry  the  right  of  an  easement 
in  the  other  to  the  extent  necessary  to  the  enjoyment  in  the  same 
condition  as  it  was  enjoyed  before.^ 


Limitations. — Haas  v.  Choussard,  17 
Tex.  58S,  590;  Mertz  v.  Dorney,  25  Pa. 
St.  519,  521;  Bliss  V.  Rice,  17  Pick. 
(Mass.)  23,  33. 

Implication  from  Grant. — Crawford 
V.  Parsons,  63  N.  H.  43S,  444. 

Simultaneous  Conveyances  of  Two 
Mills. — Richardson  v.  Bigelow,  15  Gray 
(Mass.)  154. 

Where  Estates  Become  United. — Perry 
V.  Parker,  i  Woodb.  &  M.  (U.  S.)  280, 
288. 

Successive  Conveyanoes. — McTavish 
V.  Carroll,  7  Md.  352;  s.  c,  61  Am. 
Dec.  353,  356,  discussing  easements  of 
necessity.  Tucker  t).  Jewett,  1 1  Conn. 
311,  317;   Elliott  V.   Shepherd,   25  Me. 

371,  376. 

Throwing  Away  of  Unused  Water  of 
Streams. — Paschall  v.  Passmore,  15  Pa. 
St.  295,  302. 

Grant  of  Easement  of  Flo  wage  Ap- 
pendant to  Mm. — Tuttle  V.  Harry,  56 
Conn.  194,  ig8. 

Construction  of  Mill  Privilegea. — Ore- 
gon Iron  Co.t'.  TruUinger,  2  Oreg.  311, 
313;  Watrousw.  Watrous,  3  Conn.  373, 
376;  Aron  Mfg.  Co.  v.  Andrews,  30 
Conn.  476,  482;  Hickox  v.  Parraelee,  21 
Conn.  86,  99;  Seymour  v.  Lewis,  13  N. 
J.  Eq.  439,  442;  s.  c,  78  Am.  Dec.  108; 
Phinney  v.  Watts,  9  Gray  (Mass.)  269; 
o.  c,  69  km.  Dec.  288;  Druley  v.  Ad- 
ams, 102  111.  177,  190;  Roberts  v. 
Baumgarter,  no  N.  Y.  380,  384;  Eddy 
v.  Chace,  140  Mass.  471. 

1.  Griswold  v.  Hodgman,  4  Thomp. 
&  C.  (N.  Y.)  325,  328.  See  Loverin  v. 
Walker,  44  N.  H.  489,  491;  Pratt  v. 
Lamson,  2  Allen  (Mass.)  275,  283,  284. 

And  this  rule  has  been  applied  to  a 


grant  made  to  the  owners  of  a  mill,  in 
1853,  of  a  right  to  draw  water  from  a 
race  sufficient  to  propel  four  three-hun- 
dred pound  engines,  with  all  the  ma- 
chinery necessary  for  making  paper  from 
the  same.  Griswold  v.  Hodgman,  4 
Thomp.  &  C.  (N.  Y.)  325,  328,329. 
Holding  that  this  was  a  grant  of  a 
quantity  of  water  sufBcient  to  perform 
the  required  work  with  the  inachinery 
in  use  at  the  mill  at  the  time  the  grant 
was  made;  and  that  the  grantees  were 
not  restricted  to  such  quantity  as  with 
improved  machinery  and  facilities 
would  perform  the  same  work.  See 
also,  as  to  this  point,  Hartwell  v.  Mut- 
ual Life  Co.,  50  Hun  (N.  Y.)  497,  502. 

2.  McDonald  v.  Askew,  29  Cal.  200, 
206,  discussing  grants  of  water  rights. 

And  a  deed  of  a  right  of  way  from 
the  highway  to  the  grantee's  mill  gives 
him  no  right  to  pile  lumber  on  the 
sides  of  the  way.  Kaler  v.  Beaman,  49 
Me.  207,  208.  As  to  rights  of  parties 
under  conveyance  of  water  power  in 
river  for  use  of  mills,  etc.,  see  Seneca 
Woolen  Mills  v.  Tillman,  2  Barb.  (N. 
Y.)  Ch.  9,  15,  et  seq. 

3.  Lammott  v.  Ewers,  106  Ind.  310, 
315;  s.  c,  55  Am.  Rep.  746.  750;  jno. 
Hancock  etc.  Ins.  Co.  v.  Patterson,  103 
Ind.  582,  586;  s.  c,  53  Am.  Rep.  550;  s. 
c,  53  Am.  Rep.  550,  which  full3'  re- 
views the  authorities  on  the  general 
subject. 

Location  and  Physical  Condition  of 
Property. — In  view  of  the  location  and 
physical  condition  of  deeded  property, 
title  may  be  acquired  onl3'  to  a  strip  of 
land  along  a  stream  with'  no  rights  in 
the  water  poM'«r  which  had  for  a  long 
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5.  Incidents  and  Appurtenances. — Where  a  mill  is  granted  the 
water  power  goes  with  it  as  a  necessary  appurtenance.^  And  the 
grant  of  a  saw  mill  with  the  appurtenances  has  been  held  to  con- 
vey, not  only  the  water  power  by  which  the  mill  was  driven  but 
also  the  land  covered  by  the  water.^  While  a  deed  of  mill  and 
land  and  privilege,  etc.,  may  be  construed  to  convey  not  only  the 
land  on  which  the  mill  stands  but  also  land  attached  to  it,  which 
is  necessary  for  its  existence.* 

6.  Reservations. — If  the  owner  of  land  on  which  there  is  a  mill 
and  privilege  grant  to  his  son  "  the  use,  privilege  and  benefit  of 
one  half  of  the  saw  mill,"  and  on  the  same  day  grant  to  another 
son  land,  including  that  on  which  the  mill  stands,  "  excepting  the 
privilege  of  one  half  of  a  saw  mill  conveyed  to  "  the  other  son 
"  and  his  heirs,"  the  grant  and  reservation  are  to  be  construed  to- 
gether to  ascertain  the  intention  of  the  parties;  and  one  half  of 
the  mill  and  mill  privilege  pass  by  the  grant.*  But  where  one,  in 
selling  a  mill  dam  and  slip,  reserved  the  right  of  "slipping his  own 
logs  free  of  toll,"  it  was  held  to  be  a  personal  right  merely,  and 
not  assignable.^ 


time  been  used  by  the  owners  of  mill 
property  below.  Hall  v.  Whitehall 
Water  Power  Co.,  103  N.  Y.  129,  136; 
Oregon  Iron  Co.  v.  Trullinger,  3  Oreg. 
I,  4;  Eastman  v.  Amaskeas  etc.  Co.,  44 
N.  H.  143,  156;  s.  c,  82  Am.  Dec.  201; 
Phelps  V.  Tourtellat,  g  Gray  (Mass.) 
102,  106. 

Covenants. — Hall  -v.  Gale,  20  Wis. 
292,  297;  Scrives  v.  Smith,  100  N.  Y. 
471,  477,  distinguishing  Green  v.  Col- 
lins, 86  N.  Y.  246;  ».  c,  40  Am.  Rep. 
531,  from  Adams  v.  Conover,  87  N.  Y. 
422;  s.  c,  41  Am.  Rep. 381:  £)enman  v. 
Prime,  40  Barb.  (N.  Y.)  213,  216. 

Conveyance  of  Portions. — Convey- 
ances of  halforsome  other  portion  of  mill 
property  or  privileges,  by  tenants  in 
common  or  others,  present  special 
questions  of  construction.  Bailey  v. 
Rust,  15  Me.  440;  Runnels  v.  BuUen,  2 
N.  H.  532;  Rogers  v.  Bancroft,  20  Vt. 
250;  Howard  v.  Bates,  8  Met.  (Mass.) 
484;  Soverin  -v.  Walker,  44  N.  H.  489; 
Baldwin  v.  Aldrich,  34  Vt.  526,  529;  s. 
c,  So  Am.  Dec.  695. 

1.  Ott  V.  Kreiter,  no  Pa.  St.  370, 
378;  Richardson  v.  Bigelow,  15  Gray 
(Mass.)  154;  Prescott  v.  White,  21 
Pick.  (Mass.)  341;  s.  c,  32  Am.  Dec. 
266;  Wetmore  v.  White,  2  Cai.  (N.  Y.) 
Cas.  87,  104;  s.  c,  2  Am.  Dec.  323; 
Hammond  v.  Woodman,  41  Me.  177;  s. 
c,  66  Am.  Dec.  219,  223. 

2.  Swartzw.Swartz,4Pa.  St.  353,  359; 
s.c.,4S  Am.  Dec.  697;  Farrarz).  Cooper, 
34  Me.  394,  397;  Blake  v.  Clark,  6  Me. 


436;  Moore  v.  Fletcher,  16  Me.  63; 
Crosby  v.  Brodbury,  20  Me.  61;  Au- 
born  Cong.  Church  v.  Walker,  124 
Mass.  69. 

3.  Esty  V.  Baker,  48  Me.  495,  500;  s. 
c,  79  Am.  Dec.  616;  Esty  v.  Baker,  50 
Me.  325,  330;  Maddox  v.  Goddard, 
15  Me.  218,  224;  33  Am.  Dec.  604; 
Seavey  v.  Jones,  43  N.  H.  441;  Ha- 
thorn  V.  Stinson,  10  Me.  224,  233; 
25  Am.  Dec.  228;  Moore  v.  Sinks,  2 
Ind.  257,  260;  Elliott  V.  Sallee,  14  Ohio 
St.  10,  17;  Hartwell  v.  Mutual  Life 
Ins.  Co.,  50  Hun  (N.  Y.)  497,  503; 
Neaderhouser  v.  State,  28  Ind.  257, 264; 
Howell  w.  McCoy,  3  Rawle  (Pa.)  256, 
271;  Whitney  f.  Olney,  3  Mason  (U. 
S.)  280;  Bliss  V.  Kennedy,  43  111.67,71; 
Wilcoxson  V.  McGhee,  12  111.  381,  385; 
s.  c,  54  Am.  Dec.  409. 

4.  Moore  v.  Fletcher,  16  Me.  63,  65; 
s.  c,  33  Am.  Dec.  633,  where  it  is 
pointed  out  that  the  decisions  respect- 
ing mills  and  privileges  have  necessar- 
ily been  made  with  reference  to  the 
peculiar  phraseology  in  each  deed  or 
devise. 

5.  Wadsworth  v.  Smith,  11  Me.  278, 
280;  s.  c,  26  Am.  Dec.  525;  French  v. 
Carhart,  i  N.  Y.  96,  loi;  Crouch  *. 
Shepard,  4  Coldw.  (Tenn.)  383,  38?; 
Coburn  v.  Middlesex  Co.,  142  Mass, 
264,  266;  Crittenden  v.  Field,  8  Gray 
(Mass.)  621,  628;  Stinson  v.  Gardiner, 
33  Me.  94,  99;  Olmstead  v.  Loomis,  9 
N.  Y.424,  427;  Johnson  v.  Rand,  6  M. 
H.  22;  Valentine  v.  Central  R.  Co.,  29 
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X.  Grant  of  Mill. — A  grant  of  a  mill  carries  also  the  use  of  the 
head  of  water  necessary  to  its  enjoyment,  with  all  incidents  and 
appurtenances  as  far  as  the  right  to  convey  to  this  extent  existed 
in  the  grantor,!  \y^y  ^  grant  of  a  mill  with  the  mill  yard,  and  all 
other  appurtenances  and  privileges,  roads  and  appendages,  etc., 
may  not  confer  a  right  to  erect  a  trough  on  adjoining  land  to 
carry  water  to  the  mill.^ 

XL  Grant  of  Mill  Seat. — In  general,  where  a  mill  seat  is 
granted,  that  is,  land  on  a  stream  on  which  mills  are  actually  sit- 
uated, or  where  it  appears  by  the  grant  that  the  object  is  to  erect 
mills  thereon,  the  soil  is  the  principal  subject  of  the  grant ;  and 
the  right  to  use  it  for  any  and  all  mill  purposes  at  the  pleasure  of 
the  owner,  and  to  change  those  uses  at  pleasure,*  follows  as  inci- 
dent to  the  ownership.*  Nor  are  words  of  description  of  the 
water  power,  such  as  the  right  to  use  the  stream  for  the  saw  mills 
and  grist  mills,  etc.,  situated,  etc.,  to  be  considered  as  restrictive 
of  the  more  general  right,  incident  to  the  ownership.^ 


N.  J.  L. 60,  62;  Kennedy  v.  Scovil,  12 
Conn.  317,  324;  Judd  v.  Wells,  12  Met. 
(Mass.)  504,  509. 

Distinction  Between  Eeservatiou  and 
Exception. — Garland  v.  Hodson,  46  Me. 

5".  515- 

Implied  Eeservation. — Seibert  v.  Le- 
van,  8  Pa.  St.  383,  387;  s.  c,  69  Am. 
Dec.  525,  distinguishing  Burr  v.  Mills, 
21  Wend.  (N.  Y.)  292;  Preble  v.  Reed, 
17  Me.  169,  and  Hayes  v.  Bowman,  i 
Rand.  (Va.)  417,  420. 

Exceptions. — Everett  v.  Dockery,  7 
Jones  (N.  Car.)  L.  390;  Dewey  v.  Bel- 
lows, 9  N.  H.  282,  281;;  Ballard  v.  Bal- 
lard Vale  Co.,  5  Gray  (Mass.)  468; 
Cole  V.  Lake  Co.,  54  N.  H.  242,  274; 
Rogers  t;.  Bancroft,  20  Vt.  250,  255. 

Kestrlctions. — Dewey  v.  Williams,  40 
N.  H.  222,  228;  s.  c,  77  Am.  Dec.  708; 
Graham  v.  Virgin,  78  Me.  338;  Pratt  i'. 
Lamson,  2  Allen  (Mass.)  275,  280; 
Webster  v.  Holland,  50  Me.  168;  Terry 
V.  Smith,  47  Hun  (N.  Y.)  333;  Shed  v. 
Leslie,  22  Vt.  498,  504;  Hardy  v.  Mc- 
Neil, 8  B.  Mon.  (Ky.)  449;  Knapp  v. 
Douglas  Axe  Co.,  13  Allen  (Mass.)  i, 
7;  Bliss  V.  Rice,  17  Pick.  (Mass.)  23, 
33;  Farrar  v.  Cooper,  34  Me.  394,  397; 
Pennsylvania  R.  Co.'s  Appeal,  125  Pa. 
St.  189,  202;  Hartwell  v.  Mut.  Life  Ins. 
Co.,  50  Hun  (N.  Y.)  497,  503;  Groat  v. 
Moak,  26  Hun  (N.  Y.)  380;  Coburn  v. 
Middlesex  Co.,  142  Mass.  264,  266. 

1.  Rackley  v.  Sprague,  17  Me.  281, 
285,  relying  upon  the  doctrine  of  Ha- 
thorn  V.  Stinson,  10  Me.  224,  234;  s.  c, 
25  Am.  Dec.  228. 

Kace  Way.— "Where     a    party     has 


erected  a  mill  on  his  own  land,  and  cut 
an  artificial  canal  for  a  race  way 
through  his  own  land,  and  then  sells 
the  mill  without  the  land  through 
which  such  race  way  passes,  the  right 
to  such  race  wa\'  shall  pass  as  a  privi- 
lege annexed  de  facto  to  the  mill,  and 
necessary  to  its  beneficial  use.  Johnson 
•P.Jordan,  2  Met.  (Mass.)  234;  s.  c,  37 
Am.  Dec.  85;  Blake  v.  Clark,  6  Me. 
436;  New  Ipswick  Factory  zk  Batchel- 
der,  3  N.  H.  igo;  s.  c,  14  Am.  Dec.  346; 
Nichols  v.  Luce,  24  Pick.  (Mass.)  102; 
s.  c,  35  Am.  Dec.  302."  Tenney,  C. 
J.,  in  Hammond  v.  Woodman,  41  Me. 
177;  s.  c,  66  Am.  Dec.  219,  223. 

2.  Miller  v.  Bristol,  12  Pick.  (Mass.) 
55°.  .553;  Perrin  v.  Garfield,  37  Vt.  304, 
312;  Kestler  v.  Verlele,  7  Jones  (N. 
Car.)  L.  185,  1S7;  Crittenden  v.  Field, 
8  Gray  (Mass.)  621,  626-27;  Strickler 
V.  Todd,  10  S.  &  R.  (Pa.)  63,  69;  ».  u., 
13  Am.  Dec.  649. 

3.  See  generally,  as  to  changes  in  use 
of  water,  Butler  v.  Runnels,  2  N.  H. 
255,  262,  263;  s.  c,  9  Am.  Dec.  9;  John- 
son V.  Rand,  6  N.  H.  22,  23;  Whittier 
V.  Cocheco  Mfg.  Co.,  9  N.  H.  454,  458; 
s.  c,  32  Am.  Dec.  382;  Saunders  v. 
Newman,  i  Barn.  &  Aid.  25S,  261; 
Alder  v.  Savill,  5  Taunt.  454,  461. 

4.  Ashley  v.  Pease,  18  Pick.  (Mass.) 
268,  275. 

5.  Ashley  v.  Pease,  18  Pick.  (Mass.) 
268,  275. 

Mill  Site. — As  to  grant  of  a  "mill 
site"  as  conveying  a  water  power  to- 
gether with  a  right  to  maintain  a  dam, 
see   Stackpole   v.   Curtis,  32  Me.  383, 


495 


Hill  Owners'  Bights, 


MILLS. 


Liabilities,  etc. 


XII.  Mill  Owners'  Rights,  Liabilities,  etc.— 1.  Rights  of  Mill 
Owners. — Among  rights  of  mill  owners  which  may  be  exercised 
under  various  circumstances  and  are  subject  to  various  qualifica- 
tions, is  the  right  of  the  owner  of  soil  through  which  a  stream 
passes  to  erect  a  mill  and  build  dams.^ 


385.  As  to  deed  of  a  mill  site  described 
by  metes  and  bounds,  as  giving  no  right 
to  use  of  reservoir  dam  above,  see  Brace 
V.  Yale,  4  Allen  (Mass.)  39^.  394.  As 
to  description  of  mill  site  in  convey- 
ance, and  rights  conferred,  see  Mack  v. 
Bensley,  63  Wis.  80,  86,  87. 

1.  Lancej'  v.  Clifford,  54  Me.  487;  s. 
c,  92  Am.  Dec.  561,  and  cases  cited  in 
note,  ^64.  See  also  prior  discussion  of 
Erection  of  Mills  and  of  Leave  to 
Erect,  in  this  article.  As  to  prescrip- 
tive right  concerning  mill  dam,  see  Weed 
V.  Keenan,  60  Vt.  74,  77.  The  right  to 
overflow  another's  land  by  the  construc- 
tion of  a  mill  or  mill  dam.  See  Culver 
V.  Garbe  (Neb.),  43  N.  W.  Rep.  237; 
Wattier  v.  Miller,  11  Oreg.  329^  also 
)3rior  discussion,  in  present  article,  of 
mill  acts,  their  validitj',  construction, 
effects,  etc.  As  to  parol  licence  to  flow, 
see  Olmstead  v.  Abbott,  61  Vt.  2S1. 
The  right  to  the  reasonable  use  of 
water  for  mill  purposes.  See  Pool  v. 
Lewis,  41  Ga.  162;  s.  c,  5  Am.  Rep. 
526,  527,  529;  Mason  Ti.  Hoyle,  66  Conn. 
255;  and  later  discussion  in  present 
article  of  mill  owner's  right  to  use  of 
water.  And  other  water  rights  which 
may  be  acquired  by  conveyance.  See 
Madge  v.  Salisburj',  no  N.  Y.  413,  415; 
also  prior  discussion  of  conveyances  of 
mill  property  and  privileges,  in  present 
article.  See  also  Dams,  vol.  4,  p.  983. 
Or  otherwise.  See  Fox  River  Flour 
&  Paper  Co.  v.  Kelley,  70  Wis.  287, 
293.  Concerning  abandonment  of  mill 
privilege,  see  Pillsbury  v.  Moore,  44 
Me,  154;  s.  c,  69  Am.  Dec.  91.  Con- 
cerning rights  by  prescription,  see 
Dams,  vol.  4,  p.  985;  Wattier  v.  Miller, 
II  Oreg.  329.  The  statutory  right  to 
take  the  waters  of  ponds.  See  Propri- 
etors of  Mills  V.  Braintree  Water  Sup- 
ply Co.,  149  Mass.  478,  482.  The  right 
to  ice  in  a  mill  pond.  See,  however, 
Searle  v.  Gardner  (Pa.),  13  Atl.  Rep. 
835;  Bigelow  V.  Shaw,  65  Mich.  341; 
s.  c,  8  Am.  St.  Rep.  902,  904.  Consult 
Dams,  vol.  4,  p.  974;  Ice  and  Ice 
Companies,  vol.  9,  p.  860.  And  the 
right  to  dispose  of  refuse,  etc.  See  D  wi- 
nel  ").  Veazie,  44  Me.  167;  s.  c,  69  Am. 
Dec.  9^,  96,  97;  Gerrish  v.  Brown,  51 
Me.   256;   s.  c,  81   Am.  Dec.  569,  571; 


Jacobs  V.  Allard,  42  Vt.  303;  s.  c,  i 
Am.  Rep.  331,  332;  Red  River  Roller 
Mills  V.  Wright,  30  Minn.  249;  s.  c,  41 
Am.  Rep.  194,  197. 

Riglit  to  use  mill  pipe,  as  giving 
ground  for  action  to  quiet  title.  Standart 
V.  Round  Valley  Water  Co.,  77  Cal. 
399,  401. 

Abandonment  of  mill  privilege  by 
nonuser.  Eddy  v.  Chace,  140  Mass. 
47i>  472, 

Relative  rights  of  mill  owners  and 
of  log  owners  on  floatable  streams.  See 
reference  in  Stratton  v.  Currier,  81  Me. 
497,  to  full  discussion  in  Rolfe  v.  Pear- 
son, 76  Me.  380,  and  Foster  v.  Spool  & 
Block  Co.,  79  Me.  508. 

Extent  of  Detention. — In  regard  to  the 
extent  of  detention  allowable  to  a  mill 
proprietor  for  propelling  his  machinery, 
the  doctrine  of  the  Ne-w  England  States 
is  that  his  right  is  limited  to  the  using 
the  water  in  a  reasonable  and  proper 
manner  for  the  propelling,  working  and 
operating  of  a  mill  of  such  magnitude 
only  as  is  adapted  and  appropriate  to 
the  size  and  capacity  of  the  stream  and 
the  quantity  of  water  flowing  therein. 
Thurber  v.  Martin,  2  Gray  (Mass.) 
394,  395;  s.  c,  61  Am.  Dec. 468.469;  and 
that  he  cannot  unlawfully'  detain  the 
water  an  unreasonable  length  of  time, 
nor  discharge  it  therefrom  in  such 
quantities  that  it  will  run  to  waste,  and 
be  lost  by  the  riparian  proprietors  be- 
low (Thurber  t;.  Martin,  2  Gray  (Mass.) 
394;  s.  c,  61  Am.  Dec.  468);  but  he  is 
bound  to  use  the  water  in  such  way  and 
manner  that  every  riparian  proprietor, 
at  points  further  down  the  stream,  will 
have  the  enjoyment  and  use  of  it  sub- 
stantially according  to  its  natural  flow, 
though  subject  to  such  disturbance  and 
interruption  as  is  necessarj'  and  una- 
voidable by  the  use  of  the  water  to 
work  the  mill,  in  the  manner  before 
described.  Thurber  v.  Martin,  2  Gray 
(Mass.)  394,  39^,  396;  s.  c,  61  Am.  Dec. 
468,469;  Mason  v.  Hoyle,  56  Conn.  255, 
265,  266.  See  also,  as  to  use  for  mills 
and  other  purposes,  Twiss  v.  Baldwin, 
9  Conn.  291,  305,  306;  Wadswortli  v. 
Tillotson,  15  Conn.  366,  373;  s.  c,  39 
Am.  Dec.  391;  Parker  v.  tlotchldss, 
25  Conn.  321,  331;   Agawam  Canal  Co. 
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2.  Mill  Owners'  Right  to  Use  of  Water. — The  owner  of  a  mill, 
whose  dam  and  machinery  are  suited  to  the  size  and  capacity  of 
the  stream,  has  a  right  to  the  reasonable  use  of  the  water  to  pro- 
pel his  machinery ;  but  he  must  detain  it  no  longer  than  is  neces- 
sary for  its  profitable  enjoyment,  and  he  must  return  it  to  its  nat- 
ural channel  before  it  passes  upon  the  land  of  the  proprietor 
below.^ 

3.  Duties. — Among  the  duties  of  mill  owners  may  be  mentioned: 
the  duty  of  giving  notice  to  the  mill  owner  below,  of  an  unusual 
discharge  of  water,^  or  requiring  the  owner  of  a  dam  to  lessen  its 
height  so  as  not  to  interfere  with  a  mill  above  ;*  the  duty  on  the 
part  of  two  mill  owners  having  a  mutual  interest  in  an  upper  res- 


V.  Edwards,  36  Conn.  476,  497,  49S; 
and  Keene}-  etc.  Mfg.  Co.  v.  Union 
Mfg.  Co.,  39  Conn.  576;  and  comments 
on  these  cases  in  Mason  v.  Ho3'le,  56 
Conn.  251^.  267.  As  to  similar  doctrine 
in  Ne-w  York,  see  Merritt  v.  Brinker- 
hoff,  17  Johns.  (N.  Y.)  306,  321;  s.  c, 
8  Am.  Dec.  404.     But  a  more  extended 

'  right  is  sometimes  laid  down  as  the 
Pennsylvania  doctrine.  Whaler  v. 
Ahl,  29  Pa.  St.  98,  loi.  See,  however, 
comments  in  Mason  v.  Hoyle,  56  Conn. 
255,  264,  265;  and  consult  further  Het- 
rich  V.  Dechler,  6  Pa.  St.  32,  55;  Hoy 
X-.  Sterrett,  2  Watts  (Pa.)  327,  328,- 
332;  s.  c,  27  Am.  Dec.  313;  Hartzall  v. 
Sill,  12  Pa.  St.  24S,  250.  It  has  further 
been  suggested  that  if  seasons  of  great 

'scarcity  occur  so  regularly  and  con- 
tinue so  long  as  to  fix  the  character  of 
the  stream  in  that  regard,  the  upper 
proprietor  must  adapt  the  running  of 
his  machinery  to  thatcondition.  Mason 
V.  Hoyle,  56  Conn.  255.  270;  quoting 
Redfield's  note  to  Keeney  etc.  Mfg.  Co. 
V.  Union  Mfg.  Co.,  13  Am.  L.  Reg.,  N. 
S.  82,  92;  distinguishing  Gould  v. 
Boston  Duck  Co.;  14  Gray  (Mass.)  442; 
and  referring  to  the  reasoning  in 
Drape  v.  Hamilton  Woolen  Co.,  99 
Mass.  574.  See  further,  as  to  extent  of 
useof  water,  etc.,  Hayes  v.  Waldron 
44N.  H.  580,  583;  s.  c,  84  Am.  Dec, 
105,  et  seq.:  Union  Mill  etc.  Co.  v 
Ferris,  2  Sawyer  (U.  S.)  176,  ig6. 
Chandler  v.  Howland,  7  Gray  (Mass.) 
368;  s.c,  66  Am.  Dec.  487,  488,  489 
Dilling  V.  Murray,  6  Ind.  324;  s.  c,  63 
Am.  Dec.  385,  387,  38S. 

1.  Pool  V.  Lewis,  41  Ga.  162;  s.  c,  5 
Am.  Rep.  526,  527-529.  See  also 
Washb.  Easements  (2nd  ed.),  side  pp. 
^S3>  266,  267.  Concerning  reasonable- 
ness of  detention  as  criterion,  see  Het- 
"ch  V.  Deachler,  6  Pa.  St.  32,  35; 
opnngfield  v.  Harris.  4  Allen   (Mass.) 


494,  496;  s.  c,  81  Am.  Dec.  715,  716,  717. 

Keaaonable  Use. — "The  rule  that  now 
obtains  in  all  jurisdictions  as  recog- 
nized bj'  all  the  authorities,  is  that  the 
use  made  by  mill  owners  of  a  stream 
must,  in  its  relation  to  other  mill  own- 
ers on  the  same  stream,  be  a  reasonable 
use     .     .  The    rule    being    that   oi 

reasonable  use,  the  application  of  the 
the  rule  becomes  a  matter  for  each  par- 
ticular case.  The  question,  while  in 
sonie  sense  a  mixed  question  of  law 
and  fact,  is  yet  essentially  a  question  oi 
fact.  Whether  the  use  be  reasonable 
must  depend  less  upon  any  general  rule 
than  upon  the  particular  circum- 
stances." LooMis,  J.,  in  Mason  v. 
Hoyle,  56  Conn.  255,  261,  262.  The 
question  of  reasonable  use  is  regarded 
as  one  of  fact  in  Snow  v.  Parsons,  28 
Vt.  459,  462;  s.  c,  67  Am.  Dec.  723. 

Conditions  Deemed  Essential  to  Make 
Use  Reasonable. — There  are  certain 
conditions  essential  to  a  reasonable 
use,  so  long  recognized  by  common 
consent  or  regarded  as  so  obviously 
just  as  to  be  safely  the  subject  of  gen- 
eralization. "In  the  first  place,  the  use 
must  be  as  near  as  possible  an  equal 
use,  or  rather  an  equal  opportunity  to 
use  ...  In  the  next  place,  a  rea- 
sonable use  is  one  adapted  to  the  char- 
acter and  capacity  of  the  stream  .  . 
In  the  next  place,  a  reasonable  use 
must  permit  the  water  to  flow  in  its  ac- 
customed way,  so  far  as  this  can  be 
done  and  a  beneficial  use,  though  a  lim- 
ited one,  be  made  of  the  reduced 
stream,  each  riparian  mill  owner  hav- 
ing his  fair  proportion."  Mason  v. 
Hoyle,  56  Conn.  255,  262. 

2.  Mcllvaine  v.  Marshall,  3  Harr. 
(Del.)  I,  3;  Ross  V.  Horsey,  3  Harr. 
(Del.)  60,  62. 

3.  Carleton   v.   Redington,  21  N.  H. 

29i'309.3io- 
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ervoir  dam,  to  maintai-n  the  dam  mutually  and  each  to  contribute 
to  its  maintenance  in  proportion  to  his  relative  interest }  and  the 
duty  on  the  part  of  a  mill  owner,  to  vent  the  water  for  the  use  of 
mill  owners  below.*  The  liabilities  of  mill  owners  are  correlative 
with  their  rights  and  duties.^ 

XIII.  Injuries  By  and  Against  Mill  Owners. — Among  injuries 
for  which  mill  owners  are  liable  or  free  from  responsibility,  or  for 
which  they  may  seek  or  obtain  legal  redress  by  action  or  other- 
wise, are  obstructions  to  mills,'*  as  by  raising  a  dam  to  such  a 
height  as  to  back  the  water  upon  the  mill  wheels  ;^  the  flooding  of 
lands  by  mill  owners  building  a  dam  higher  than  before;**  injury 
to  mill  property  by  driving  logs,'^  or  to  mill  owners  by  taking  the 
waters  of  a  great  pond  for  the  use  of  a  town  ;*  conspiracy  to  stop 
water  from  coming  down  to  mills,  etc.;^  detention  of  water  to  fill 
up  a  reservoir  to  the  injury  of  a  lower  mill  owner  ;^''  disposition  of 
refuse  interfering  with  the  operation  of  a  mill ;"  diversion  of  water 
interfering  with  milling  privilege,**  or  using  water,  in  hostility  to 
another  right,  for  the  operation  of  a  mill.** 


1.  Webb  V.  Laird,  59  Vt.  loS,  112,  et 
seq.\  s.  c,  59  Am.  Rep.  699. 

2.  Stevens  v.  Kelley  (Me.),  13  Atl. 
Rep.  45.  No  duty  to  be  paid  for  water 
to  be  used  in  running  a  quartz  mill  by 
one  who  has  parted  with  his  ownership 
of  the  mill.  Table  Mountain  etc. 
Water  Co.  v.  Chavanne,  70  Cal.  616. 
No  duty  to  enlarge  sluice  way  for  float- 
able logs.  Strattont).  Currier,  81  Me.  417. 

3.  As  to  liability  for  depositing  refuse 
upon  ice  in  stream,  see  Washburn  v. 
Gilman,  64  Me.  163;  s.  c,  iS  Am.  Rep. 
246,  248. 

4.  See  Proctor  W.Jennings, 6  Nev. S3; 
o.  c,  3  Am.  Rep.  240,  242,  holding  that 
no  injunction  lies  to  lower  a  dam  caus- 
ing obstruction  merely  from  extraordi- 
nary inflow  of  waters  from  the  work- 
ing of  mines  above  the  mill.  Blood  v. 
Nashua  etc.  R.  Co.,  2  Gray  (Mass.) 
137;  s.  c,  61  Am.  Dec.  444,  445, 
446,  holding  that  mill  owner  may 
recover  damages  for  obstruction  of 
stream  through  the  erection  below 
of  a  bridge  by  '>■  railroad  corporation, 
whereby  the  water  is  prevented  from 
passing  off  from  his  mill  as  freely  as 
before,  but  not  for  being  impeded  and 
put  to  increased  expense  in  getting 
logs  to  his  mill.  Obstructions  by  em- 
bankment in  mouth  of  a  creek.  Tins- 
man  V.  Belvidere  etc.  R.  Co.,  2  Dutch. 
(N.J.)  248;  s.  u.,  69  Am.  Dec.  565,  566. 

5.  Stumbo  V.  Seeley,  23  Neb.  212, 
216,  217.  Admissibility  of  expert  testi- 
mony to  show  whether  mill  dam  backs 
water  so  as  to  affect  the  operation  of  a 
mill,  etc.     Ball   v.    Hardesty,  38    Kan. 


540,  542,  543.  As  to  right  of  action, 
damages,  etc.,  for  backing  water  on 
mill,  see  Richards  v.  Peter,  70  Mich. 
286.  Legislative  authority  to  build 
dam  no  bar  to  liability  for  backing  of 
water  against  mill.  Lee  v.  Pembroke 
Iron  Co.,  57  Me.  481;  s.  c,  2  Am.  Rep. 
59,  60.  Damages  recoverable  and  evi- 
dence admissible  in  action  for  backing 
water  on  mill.  Hardin  v.  Ledbetter, 
103  N.  Car.  90,  99.  When  action  not 
maintainable  agiiinst  owners  of  dam 
for  injury  by  back  water  to  ancient 
mill  site.  Pillsbury  v.  Moore,  44  Me. 
91;  s.  c,  69  Am.  Dec.  91,  93.  When 
mill  owners  may  recover  for  injury  by 
setting  back  water  upon  miU  wheels. 
Brown  v.  Bowen,  30  N.  Y.  519;  s.  c,  36 
Am.  Dec.  406,  408,  413. 

6.  Miller  t).  Cornwell,  71  Mich.  276, 
Verdict  not  too  large  for  overflow 
caused  by  raising  mill  dam  above  au- 
thorized increase  of  height.  Gorman 
V.  Trice,  79  Ga.  731.  ' 

7.  Treat  v.  Lord,  42  Me.  552;  s.  c.,66 
Am.  Dec.  298,  299;  Koopman  v.  Blod- 
gett,  70  Mich.  610. 

8.  Howe  V.  Weymouth,  148  Mass, 
60?,  606. 

9.  Brickner  Woolen  Mills  Co.  v. 
Henry,  73  Wis.  229,  230,  holding  com- 
plaint not  multifarious. 

10.  See  Coldwell  v.  Sanderson,  69 
Wis.  52,  57;  Mason  v.  Hoyle,  56  Conn. 
255. 

11.  Davis -y.  Munro, 66  Mich. 485,486- 

12.  Madge  v.  Salisbury,  no  N.  Y. 
413,  417. 

13.  Fox  River  Flour  etc.  Co.  v.  Kel- 


498 


MIND— MINES  AND  MINING  CLAIMS. 

MIND — (See  also  Homicide;  Insanity;  Unsound  Mind; 
Wills). — In  its  legal  sense,  mind  means  only  the  ability  to  will, 
to  direct,  to  permit,  or  assent. ^  But  when  we  speak  of  the 
mental  condition  of  a  person  we  refer  to  his  senses,  his  percep- 
tions, his  conciousness,  his  ideas.  If  a  person's  mental  condition 
is  perfect,  his  will,  his  memory,  his  understanding,  are  perfect  and 
connected  with  a  healthy  bodily  organization.  If  these  do  not 
concur,  his  mental  condition  is  diseased  or  defective.^  The  sub- 
tile essence  which  we  call  "mind"  defies  ocular  inspection.  It  can 
only  be  known  by  its  outward  manifestations  and  they  are  found 
in  the  language  and  conduct  of  the  man.  By  these  his  thoughts 
and  emotions  are  read  and  accordingly,  as  they  conform  to  the 
practice  of  people  of  sound  mind,  who  form  the  large  majority 
of  mankind,  or  contrast  harshly  with  it,  we  form  our  judgment  as 
to  his  soundness  of  mind.*  The  words  "mind"  and  "memory"  as 
used  at  common  law  and  in  statutes  of  wills  are  convertible 
terms.* 

MINER. — The  term  miner  is  defined  to  be  one  who  mines; 
a  digger  for  metals  and  other  minerals.^ 

MINERALS.— See  MiNES  AND  MINING  Claims. 

MINES  AND  MINING  CLAIMS— (See  also  EASEMENTS  ;  LAT- 
ERAL Support;  Public  Lands). 


I.  Definitions,  500. 
II.  Property  in  Minerals  and  Mines, 
506. 

1.  At  Common  Laiv^  506. 

2.  Nature  of  Property   in  Min- 

erals, 508. 

3.  Grants   of    Mineral   Lands, 

510. 
4.    Title,  How  Acquired,  511. 
III.  Locations  Under  United   States 
Laws,  512. 

1.  Condition  of  Mineral  Lands 

Prior  to   the   Acts  of  Con- 
gress, 512. 

2.  Right   to  Appropriate   Min- 

eral Lands     Conferred    by 
Those  Acts,  514.  \i^i- 

3.  Mineral  Lands  in  the  States, 


4.  Who  May  Locate,  516. 

5.  What  Lands  May  be  Locatei, 

51S. 

6.  Placer   and  Quartz     Lajids, 

523- 
7-  Extent  of   Ground     Open    to 
Location,  526. 

8.  Requisites  of  a    Valid  Loca- 

tion, 528. 

9.  Description,  ^"^Z- 

10.  Notice  of  I^ocation,  539. 

11.  Certificate,  539. 

12.  Recording,  540. 

13.  Work  Necessary  to  Complete 

I^ocation,  542. 

14.  Tun}iel Location,  e,^7,. 

15.  Amending  Location  and  Cer- 

tificate, 545. 


ley,_7oWis.  287,  292,  293,  et  seq.  As 
to  injury  to  a  mill  site  by  destroying 
the  fall  in  a  race  way  througli  back 
■water  from  a  dam  erected  below,  see 
Occum  Co.  V.  Sprage  Mfg.  Co.,  35 
Conn.  496,  512. 

1.  McDermott  v.  Evening  Tournal, 
43N.J.  L.  4S8. 

2-  Mutual  Life  Ins.  Co.  v.  Terry,  iq 
Wall  (U.S.)  580. 

3.  Guiteau's  Case,  10  Fed.  Rep.  161. 

4-  In  the  matter  of  Forman's  Will, 
54  Barb.  (N.  Y.)  274.  See  also 
Memory. 


5.  Watson  v.  Lederer,  19  Pac.  Rep. 
602. 

The  horse,  wagon  and  harness  that 
is  owned  by  an  unmarried  man  who 
is  engaged  in  the  business  of  assay- 
ing and  sampling  ores  are  exempt  from 
execution  under  the  general  statutes  of 
Colorado  which  provide  that  "the  tools 
and  implements  or  stock  in  trade  of 
any  mechanic,  miner,  or  other  person, 
used  and  kept  for  the  purpose  of  carry- 
ing on  his  trade  or  business,  not  exceed- 
ing two  hundred  dollars  in  value. 
Watson  V.  Lederer,  19  Pac.  Rep.  602. 
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i6.  Abandontnent  and  Forfeiture, 

546- 

17.  Relocation,  549. 

18.  Annual  Work,  551. 

19.  Priority,  555. 
IV.  Possession.  557. 

1.  Under  Mining  Lavjs,  Kj'^'J. 

2.  Injury  to  Possession,  558. 

3.  Possessory  Action,  558. 

4.  ./?a/e  ;'«  Ejectment,  558. 

5.  Statute  of  Limitations,  55S. 
V.  Local  Customs     and     Regula- 
tions, 559. 

1.  Force  and  Validity,  559. 

2.  Foundation  of,  562. 

3.  Mining  Districts,  562. 
VI.  The  Apex  Rule,  563. 

VII.  Obtaining  Patent,  568. 
i.  Right  to  Patent,   568. 
■i.    T/ie  Application,  569. 

3.  Adverse  Claim,  573. 

4.  Neither    Party    Entitled  to 

Patent,  578. 
ij.  Assignee,  578. 

6.  Trustee,  578. 

7.  T'iV/e  *_y  Limitation,  578. 
VIII.  Sale  and  Conveyance,  578. 

1.  Reservations,  580. 

2.  ^ff/e  o/  Ore,  580. 

IX.  Incidental  Rights  Pertaining  to 
Miners,  580. 

1.  Water,  580. 

2.  Right  of  Way,  584. 

3.  Right  to  Timber,  585. 

4.  Easements,  JDrainage,  Flood- 

ing, etc.,  585. 

5.  Tailings  and  Debris,  587. 

X.  Rights  and  Liabilities  Con- 
nected with  the  \Working  of 
Mines,  5S8. 

1.  Right  to  Work,  588. 

2.  Surface  Rights,  588. 


3.  Working    Beyond     Bounda- 

ries, 591. 

4.  Right  of  Tenant   and  Mort- 

gagee. 592. 

5.  Regulation  by  Statute.  c;g3. 
XI.  Leases  and  Licences  of  Mines, 

594- 

1.  Distinction  Between,  594. 

2.  Effect  of  Lease  of  Lands  Con- 

taining Minerals,  596. 

3.  Obligation  on  Lessee,  596. 

4.  Agreement  to  Lease,  599. 

5.  Warranty  of  Minerals,  600. 

6.  Rights  of  Licensee,  600. 

7.  Revocation    and    Forfeiture, 

600. 
XII.  Remedies,  601. 

1.  Damages     for     Abstracting 

Mineral,  601. 

2.  Injunction  and  Receiver,  605. 

3.  Partition,  607. 

4.  Inspection,  60S. 

5.  Statutory  Lien,  60S. 

XIII.  Mining  Partnerships,  609. 

1.  What  Constitutes,  609. 

2.  Peculiarities  of,  611. 

3.  Contracts  of,  613.' 

4.  Partition      of     Partnership 

Property,  613. 

XIV.  Mining  Corporations,  613. 

1.  Generally,  613. 

2.  Directors  and  Officers,  613. 

3.  Subscriptions,  614. 
I   4.  Assessjnents, 6ii[. 

5.  Forfeiture  of  Stock,  61^. 

6.  Liability  oj^^ Stockholder,  615. 

7.  Potuers  and  Contracts,  615. 
XV.  Mining  Contracts,  616. 

1.  To  Te.!/  /(?;'  Mineral,  616. 

2.  Timbering,  616. 

3.  Acceptance     of     Work.    See 

Mechanics'  Liens,  616. 


I,  Definition — Ore. — Certain  minerals  in  their  natural  condi- 
tion.^  ^ 

Mineral  originally  signified  that  which  is  obtained  from 
a  mine,  from  underground  workings,  as  distinguished  from 
that  which  is  quarried.^  The  term  is  not  limited  to  metallic 
substances,  but  includes  salt,  coal,  paint-stone  and  similar  sub- 
stances.* 


1.  Bainbridge  on  Mines  2.  ti.  Winter,  5    Eng.    L.  &   E.   526;  s.  c, 

2.  Wood  on  Nuisances,  §  198;  Dar-  6    Exch.  644;    s.    c,  20    L.   J.   Excli. 
vill    V.    Roper,  3    Drew.   294;  s.  c,    24  313. 

L.  J.,  Ch.  779.     See  Midland   R.  Co.  I/.  3.    Hartweir  t'.  Camman,   10  N.  J- 

Checkley,   L.    R.,   4   Eq.   19;    Earl  of  Eq.  (2  Stock.)  128;  s.  c,  64  Am.  Dec. 

Rosse     V.     Wainman,    14    M.    &    W.  448. 

859;  s.  c,   2   Exch.  800;  s.  c,  15  L.J.  Asphaltum,    Gesner    v.   Gas    Co.,  i 

Exch.   67.     See   Griffin   v.    Fellows,  81  James  (N.  Sco.)  72;  s.  c,   2  Allen   (N. 

Pa.    St.  114.      Compare   Mickiethwait  B.)   .595;  Land   Off.   Reg.,  Circular  of 
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Lode  or  Vein. — A  flattened  mass  of    metallic  or  earthy  matter, 
differing  materially  in  its  nature  from  the  rocks  or  strata  in  which 


July  15th,  1S73,  Copp's  Min.  Lands,  p. 
50;  and  oil,  Land  Oflf.  Rul.,  Copp's 
Min.  Lands,  p.  160;  and  iron.  Land 
Off.  Rul.,  Copp's  Min.  Lands,  p.  124. 

The  United  States  Land  Office  in- 
cludes under  the  head  of  minerals, 
borax,  nitrate  and  carbonate  of  soda, 
sulphur,  alum  and  asphaltum,  without 
intending  this  list  to  be  exclusive. 
Land  Oft".  Reg.,  Circular  of  July  isth, 
1S73,  Copp's  Min.  Lands  p.  50.  Also 
kaoline,  mica,  umber,  gypsum,  lime- 
stone and  marble.  Land  Off.  Rul., 
Copp's  Min.  Lands,  pp.  i6i,  176,  182, 
309;  fire-clay,  Land.  Off.  Rul.,  Copp's 
Min.  Lands,  p.  121.  And  diamonds.  14 
Op.»Atty.  Gen.  115.  And  roofing-slate. 
Land  Off.  Rul.,  Copp's  Min.  Lands,  p. 
143. 

In  the  above  mentioned  circular  of 
July  15th,  1873  (Copp's  Min.  Lands,  p. 
50),  it  is  stated  that,  whatever  is  recog- 
nized as  a  mineral  hj  the  standard  au- 
thorities on  the  subject,  where  the  same 
is  found  in  quantity  and  quality  to  ren- 
der the  land  more  valuable  on  this  ac- 
count, should  be  treated  as  a  mineral 
within  the  purview  of  the  acts.  And 
this  is  approved  by  the  secretary  of  the 
interior  in  his  opinion  of  October  8th, 
1S81.  Copp's  Min.  Lands  309.  As  to 
hydro-carbon  or  natural  gas,  see  Natu- 
ral G.\s. 

The  following  have  also  been  held  to 
be  minerals: 

Brick  Clay. — In  a  reservation  by  deed. 
Jersey  v.  Neath,  22  Q^  B.  D.  5^5;  or 
under  §  77,  R.  C.  C.  act,  1845^  And 
whether  got  underground  or  by  open 
workings.  Mid.R.  v.  Haunchwood  Co., 
2oCh.  D.  552;  Loosemore  v.  Tiverton 
and  North  Devon  R.,  22  Ch.  D.  254 
Mid.  R.  V.  Miles,  33  Ch.  D.  632;  Dixon 
■!'.  Gal.  R.,  5  App.  Cas.  820.  Comfare 
Glasgow  V.  Farie,  13  App.  Cas.  657; 
Church  V.  Inclosure  Commrs.,  11  C. 
B.,  N.  S.  664. 

China  Clay.— Hext  v.  Gill,  7    Ch.  699. 

Coal  and  Ironstone. — Bell  -y. Wilson,  i 
Ch.  303;  Mid.  R.  V.  Robinson,  ^"j  L.  J. 
Ch.  441;  H.  L.,  6  Times  Rep.  160. 

Ooprolttes.— Atty.  Gen.  v.  Tomline, 
5  Ch.  D.  750. 

Freestone  and  limestone  got  bv  open 
workings,  aswithin  §77,  R.  C.  C.  act, 
Dixon  V.  Cal.  R.,  5  App.  Cas.  820.  But 
see  Menzies  v.  Breadalbane,  i  Shaw 
App.  225;  Listowel  v.  Gibbings,  9  Ir. 
C.  L.  Rep.  223. 


Granite. — Atty.  Gen.  v.  Welsh  Gran- 
ite Co.,  1  Times  Rep.  549. 

Stone  got  by  quarrying.  Mid.  R.  v. 
Checkley,  L.  R.,  4  Eq.  19;  Bell  v.  Wil- 
son. I  Ch.  303;  Rosse  z'.  Wainman,  14 
M.  &  W.  859;  Wicklethwait  v.  Winter, 
6  Exch.  644. 

The  following  have  been  held  not  to 
be  minerals: 

Boat,  ancient  and  embedded,  but  un- 
petrified.  Elwes  v.  Brigg  Gas  Co.,  33 
Ch.  I).  552. 

Brine  formed  by  the  percolation  ot 
rainwater  through  rock  salt,  see  subd. 
3,  §  4,  Settled  Estate  act,  1877,  40  &  41 
Vict.,  ch.  18;  Be  Dudle3',  26  Solicitors' 
Journal. 

Clay  and  Sand. — Under  the  act  ot 
Settlement  (1703)  of  the  Isle  of  Man, 
whereby  tenants  were  confirmed  in  their 
customary  estates,  "saving  ah\ays  all 
mines  and  minerals  of  what  kind  and 
nature  soever,  quarries  and  delfs  of  flag, 
slate  or  stone.",  Atty.  Gen.  v.  Mylch- 
reest,  4  App.  Cas.  294,  In  that  case  the 
court  said:  "The  words  'quarries  and 
delfs  of  flag,  slate  or  stone'  appear  to  be 
used  to  describe  open  workings  and  the 
specified  substances  got  by  such  work- 
ings, as  distinguished  from  mines  prop- 
erly so  called,  and  mineral  substances 
usuall}'  got  by  underground  work." 

Clay  subsoil,  see  §  18,  Waterworks 
Clauses  act,  1S47,  10  "V'ict.,  ch.  17,  as  in- 
corporated in  a  Scotch  act.  Glasgow 
V.  Farie,  13  App.  Cas.  657.  See  also 
Church  v.  Inclosure  Commrs..  11  C.  B., 
N.  S.  664.  Comfare  Hext  v.  Gill,  7 
Ch.  699;  !Mid.  R.  V.  Haunchwood  Co., 
20  Ch.  D.  552. 

Freestone  quarry,  in  a  reservation  in 
a  feu  in  Scotland.  Menzies  v.  Breadal- 
bane, I  Shaw  App.  2215,  But  see  Dixon 
c..  Cal.R.,  5  App.  Cas.' 820. 

Limestone,  in  Ireland.  Listowel  v. 
Gibbings,  9  Ir.  C.  L.  Rep.  223. 

A  reservation  in  a  conveyance  of 
"all  mines  of  coal,  culm,  iron  and  all 
other  mines  and  minerals  whatsoever 
except  stone  quarries,"  includes  brick 
earth  and  claj',  they  being  substances 
which  could  be  got  from  beneath  the 
surface  for  purposes  of  profit.  Earl  of 
Jersey  v.  Guardians  of  the  Poor,  L.  R., 
22  Q^B.  Div.  555. 

Where,  in  a  conversance,  there  was  a 
reservation  to  the  vendor  of  mines  and 
minerals,  "with  full  liberty  to  search 
for,  dig,  bore,  sink,  win,  work,  lead  and 
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it  occurs;^  di  fissure  in  the  earth's  crust  filled  with  mineral  matter; 
or,  aggregations  of  mineral  matter  containing  ores  in  fissures.^ 

The  term  as  used  in  the  acts  of  congress  is  applicable  to  any 
zone  or  belt  of  mineralized  rock  lying  within  boundaries  clearly 
separating  it  from  the  neighboring  rock.^ 


carry  away  the  same,"  it  was  held  that 
the  working  must  be  by  underground 
mining  and  not  from  the  surface.  Bell 
V.  Wilsgn,  i  Ch.  303;  Va.  Proud  v. 
Bates,  34  L.  J.  Ch.  406. 

"Minerals"  is  by  far  a  more  general' 
word  than  "mines;"  but  putting  the  word 
"mines"  before  "minerals"  does  not  alter 
the  more  extended  meaning  of  the  latter 
■word.  Mid.'  R.  Co.  v.  Haunchwood 
Co.,  51  L.  J.  Ch.  778;  20  Ch.  552;  Glas- 
gow V.  Farie,  13  App.  Cas.  657. 

1.  Bainbridge  on  Mines  2.  As  to 
when  a  metalliferous  zone  may  be  con- 
sidered a  single  vein,  see  Mount  Diablo 
Min.  Co.  V.  Callison,  5  Sawy.  (U.  S.) 
429. 

As  to  different  classes  of  veins  and 
deposits,  as  well  as  those  known  as 
"floors,"  "stockwerke"  and  "fahlhands," 
see  Land  Oflfice  Regulations,  Circular  of 
July  15th,  1873,  Copp's  Min.  Lands  52. 

As  to  "mine"  and  "vein,"  see  infra, 
note  3,  p.  504- 

As  to  meaning  ot  "ledge  of  rock,'' 
see  Dexter  Lime  Rock  Co.  v.  Dexter, 
6R.  I.  353. 

2.  Eureka  Consol.  Min.  Co.  v.  Rich- 
mond Min.  Co.,  4  Sawy.  (U.  S.)  302, 
310;  North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  I  Fed.  Rep.  530;  s.  c,  6  Sawy. 
(U.  S.)  299;  Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.,  11  Fed.  Rep.  675; 
s.  c,  7  Sawy.  (U.  S.)  96;  Foote  v.  Na- 
tional Min.  Co.,  2  Mont.  402. 

Ore  on  top  of  the  ground,  or  covered 
only  by  a  superficial  deposit,  does  not 
constitute  a  vein.  Tabor  v.  Dexter,  9 
Min.  Rep.  614;  s.  c,  Copp's  Min.  Lands 

4.53- 

3.  Eureka  Consol.  Min.  Co.  v.  Rich- 
mond Min.  Co.,  4  Sawy.  (U.  S.)  302, 
312;  Stevens  v.  Williams,  1  McCrary 
(U.  S.)  480;  Duggan  v.  Dave^'  (Dak.}. 
26  N.  W.  Rep.  8S7;  Gen.  Land  Off! 
Circular  of  July  15th,  1S73,  Copp's  Min. 
Lands  50. 

Any  definition  of  the  term  under  the 
acts  of  congress  must  be  broad  enough 
to  embrace  deposits  of  all  the  metals 
and  ores  mentioned  in  the  acts.  The 
Eureka  Case,  4  Saw_y.  (U.  S.)  311.  Says 
Field,  C.  J. :  "These  acts  were  not  drawn 
by  geologists  or  for  geologists;  the}'  were 
not  framed   in   the  interest  of  science, 


and  consequently  with  scientific  accu- 
racy in  the  use  of  terms.  They  were 
framed  for  the  protection  of  miners  in 
the  claims  whicfi  they  had  ^located  and 
developed,  and  should  receive  such  con- 
struction as  will  carry  out  this  purpose." 
Followed  in  Cheesman  v.  Shreeve,  40 
Fed.  Rep.  787,  793.  See  also  Harring- 
ton V.  Chambers,  3  Utah  94;  Stevens  v. 
Murph}',  4  Min.  R.  380;  s.  c,  Copp's 
Min.  Lands  452. 

If  the  ore  body  is  continuous,  to  the 
extent  that  it  may  maintain  that  char- 
acter, it  is  in  place.  So  far  as  the  ore 
body  is  continuous,  it  must  have  been 
deposited  in  that  form,  or  removed 
bodily  and  with  its  enclosing  rocks  to 
the  place  in  which  it  may  be  found. 
Iron  Silver  Min.  Co.  v.  Cheesman,  8 
Fed.  Rep.  301. 

In  the  case  as  reported  in  the  supreme 
court  the  charge  of  Judge  Hallett 
is  given  with  more  exactness,  and  the 
following  language  is  found:  "A  body 
of  mineral  or  mineral  bearing  rock  in 
the  general  mass  of  the  mountain,  so 
far  as  it  may  continue  unbroken  and 
without  interruption,  may  be  regarded 
as  a  lode,  whatever  the  boundaries  may 
be.  In  the  existence  of  such  body  and 
to  the  extent  of  it,  boundaries  are  im- 
plied. On  the  other  hand,  with  well 
defined  boundaries,  very  slight  evidence 
of  ore  within  such  boundaries  will 
prove  the  e,xistence  of  a  lode.  Such 
boundaries  constitute  a  fissure,  and  if  in 
such  fissure  ore  is  found,  though  at  con- 
siderable intervals  and  in  small  quan- 
tities, it  is  called  a  lode,  or  vein.  If 
there  is  a  continuous  cavity  or  opening 
between  dissimilar  rocks  in  which  ore  , 
in  some  quantity  and  value  is  found,  the 
lode  exists.  These  propositions  are  cor- 
relative and  not  very  different  in  mean- 
ing, except  that  the  first  gives  promi- 
nence to  the  mineral  body,  and  the  sec- 
ond to  the  boundaries.  Proof  of  eithtr 
proposition  goes  far  to  establish  a  lode, 
and  it  may  be  said  that  without  proof 
of  one  of  them,  a  lode  cannot  exist,  Ex- 
cluding the  wash,  slide  or  debris  on  the 
surface  of  the  mountain,  all  things  in 
the  mass  of  the  mountain  are  in  place, 
A  continuous  body  of  mineral,  or  min- 
eral   bearing    rock,  extending  through 
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loose  and  disjointed  rocks,  is  a  lode 
as  fully  and  certainly  as  that  which 
is  found  in  more  regular  formation;  but 
if  it  is  not  continuous  it  cannot  be  called 
by  that  name.  In  that  case  it  lacks  the 
individuality  and  extension  which  is  an 
essential  quality  of  a  lode  or  vein." 
Iron  Silver  M.  Co.  v.  Cheesman,  ii6  U. 
S.  529. 

And  the  supreme  court  says:  "Cer- 
tainly the  lode  or  vein  must  be  con- 
tinuous in  the  sense  that  it  can  be  traced 
through  the  surrounding  rocks,  althougli 
slight  interruptions  to  the  mineral  bear- 
ing rock  would  not  be  alone  sufficient 
to  destroy  the  identity  of  the  vein.  Nor 
would  a  short,  partial  closure  of  the 
fissure  have  that  effect  if  a  little  farther 
on  it  recurred  again  with  mineral  bear- 
ing rock  within  it."  Iron  Silver  Min. 
Co.  V.  Cheesman,  116  U.  S.  529,   1538. 

Though  ore  may  be  found  in  the  dis- 
covery shaft,  yet  if  such  ore  is  broken 
and  fragmentary,  it  cannot  be  called  a 
vein  or  lode.  Van  Zandt  v.  Argentine 
Min.  Co.,  8  Fed.  Rep.  725. 

B}^  veins  or  lodes,  as  used  in  the  sec- 
tion relating,  to  placer  mines  (6  2333) 
"are  meant  lines  or  aggregations  of 
metal  imbedded  in  quartz  or  other  rock 
in  place.  The  terms  are  found  together 
in  the  statutes,  and  both  are  intended 
to  indicate  the  presence  of  metal  in  rock. 
Yet  a  lode  may  and  often  does  contain 
more  than  one  vein."  United  States  v. 
Iron  Silver  Min.  Co.,  128  U.   S.  673. 

On  the  general  subject  it  is  further 
said:  "In  the  books  and  among  miners 
veins  and  lodes  are  invested  with  many 
characteristics;  as,  that  they  lie  in  fis- 
sures or  other  openings  in  the  country 
rock;  that  they  contain  materials  differ- 
ing, or  in  some  respects  corresponding, 
with  the  country  rock;  that  they  are  of 
tabular  form  and  a  banded  structure; 
that  some  one  or  several  things  are  gen- 
erally associated  with  the  valuable  ores; 
that  they  have  selvages  and  slickensides 
in  the  fissures  and  openings,  and  the  like. 
Some  of  these  characteristics  are  said 
to  be  common  to  all  lodes  and  veins, 
and  others  are  of  rare  occurrence. 
•  .  .  But  in  any  issue  touching 
upon  the  existence  of  a  lode  or  vein, 
the  question  whether  it  has  one  char- 
acteristic or  another,  is  a  part  only  of 
the  main  question.  To  illustrate,  it  may 
be  said  tliat  with  ore  in  mass  and  posi- 
tion in  the  body  of  the  mountain,  no 
other  fact  is  required  to  prove  the  exist- 
ence of  a  lode  or  the  dimensions  of  the 
ore.  As  far  as  it  prevails  the  ore  is  a 
lode    whatever    its    form   or   structure 


maj-  be,  and  it  is  not  at  all  necessarj'  to 
decide  any  question  of  fissures,  contacts, 
selvages,  slickensides,  or  other  marks 
of  distinction,  in  order  to  establish  its 
character.  .  .  .  Whether  the  lode 
is  in  the  form  of  a  broken  mass  of,  for 
instance,  blue  and  brown  lime  between 
regular  walls  of  the  same  rocks,  or  a 
part  of  such  strata  in  solid  formation, 
mineralized  by  replacement  of  some  of 
their  constituents  with  valuable  metals, 
the  result  is  the  same,  and  the  name 
which  science  mav  apply  to  it  is  of  no 
importance.  An  impregnation  to  the 
extent  to  which  it  may  be  traced  as  a 
body  of  ore  is  as  fully  within  the 
broad  terms  of  the  act  of  congress  as 
any  other  form  of  deposit.  In  discus- 
sions at  the  bar  and  in  the  opinions 
of  witnesses,  it  was  assumed  that  the 
character  of  the  body  of  ore  as  coming 
within  or  falling  without  the  act  of 
congress,  could  be  determined  by  classi- 
fying it  as  a  segregated  or  contact  fis- 
sure vein,  or  as  a  bed  or  impregnation 
of  ore.  I  see  no  reason  for  such  dis- 
tinctions. It  is  true  that  a  lode  must 
have  boundaries.  But  there  seems 
to  be  no  reason  for  saying  that  they 
must  be  such  as  can  be  seen.  There 
may  be  other  means  of  determining 
their  existence  and  continuance,  as  by 
assaj'  and  analysis.  And  certainly  the 
form  and  mode  of  occurrence  of  valua- 
ble ore,  however  controlling  and  influ- 
ential in  determining  its  geological 
character,  is  not  a  matter  upon  which 
it  can  be  excluded  from  the  terms  of  the 
act  of  congress. 

"If  the  ore  of  that  moimtain  is  dis- 
tributed throughout  the  blue  and  brown 
limestones,  somewhat  unequally,  but 
nevertheless  generall3',  and  the  occur- 
rence of  rich  ore  in  the  Emma  works  is 
fortuitous  and  accidental,  then  the  en- 
tire body  of  blue  and  brown  limestone 
is  to  be  taken  as  ore  bearing  rock,  and 
plaintiff  can  assert  no  claim  to  it  out- 
side his  own  location."  Hvman  :■, 
Wheeler,  29  Fed.  Rep.  353.  Approved 
in  Cheesman  v.  Shreeve,  40   Fed.  Rep. 

787.  794- 

As  to  veins  and  lodes  in  the  Leadville 
district,  and  what  constitutes  rock  in 
place,  see  Leadville  Jlin.  Co.  v.  Fitz- 
gerald; Stevens  z'.  Murphy,  4  Min.  Rep. 
380;  s.  c,  Copp's  Min.  Lands,  p.  452. 

The  thinness  or  thickness  of  the  mat- 
ter in  particular  places  does  not  affect 
the  question  of  its  being  a  vein  or  lode; 
nor  does  the  fact  that  it  is  occasionally 
found  in  pockets.  North  Noonday 
Min.  Co.  V.   Orient  Min.  Co.,  i  Fed. 
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The  words  vein,  lode  and  ledge  are  nearly  synonymous.' 

Ore  bodies  formed  off  from,  and  connected  with,  a  fissure  vein 
do  not  constitute  a  separate  vein,  lode  or  ledge.** 

A  mine  is  a  way  or  passage  under  ground,  a  subterranean  duct, 
course  or  passage,  and  is  distinguished  from  a  '  quarry,"  which  is 
a  pit,  wrought  from  the  surface.^ 

In  leases  and  similar  documents  it  is  commonly  used  in  a 
slightly  different  sense,  and  may  include  the  strata  of  the  min- 
erals as  well  as  the  excavation  made  to  win  it.  Minerals,  on  the 
other  hand,  means  primarily  all  substances,  other  than  (and  un- 
derneath) the  agricultural  surface  of  the  ground,  which  may  be 


Rep.  530;  Jupiter  Min.  Co.  v.  Bodie 
Consol.  M.  Co.,  n  Fed.  Rep.  675; 
Stevens  xk  Williams,  i  McCrary  (U. 
S.)  4S8;  Iron  Silver  Min.  Co.  v.  Chees- 
inan,  8  Fed.  Rep.  301;  s.  c,  116  U.  S. 
529;    Hjinan  v.  Wtieeler,  29  Fed.   Rep. 

355- 

Ttie  term  does  not  include  a  deposit 
of  gold  bearing  gravel,  though  it  lies 
between  clearly  defined  strata  of  rock. 
Gregory  v.  Pershbaker,  73  Cal.   109. 

1.  Iron  Silver  Mining  Co.  v.  Chees- 
man,  8  Fed.  Rep.  301;  s.  c,  2  McCrary 
(U.  S.)  191;  ».  c,  on  Appeal,  116  U.  S. 
1529;  Cheesman  v.  Shreeve,  40  Fed. 
787,  792. 

2.  Tombstone  M.  &  M.  Co.  v.  Way 
Up  Mining  Co..  i  Ariz.  426;  Cheesman 
■V.  Shreeve,  40  Fed.  Rep.  787. 

3.  Wood  on  Nuisances,  §  198;  Bell  v. 
Wilson,  L.  R.,  i  Ch.  App.  303;  Spencer 
V.  Scurr,  31  Beav.  334. 

In  distinguishing  between  mining 
and  quarrying,  regard  is  had  to  the 
mode  of  working,  not  to  the  chemical 
or  geological  character  of  the  forma- 
tion. Bainbridge  on  Mines,  2,  3;  Dar- 
vill  V.  Roper,  3  Drew.  294;  Cleveland 
V.  Mej'rick,  37  L.  J.  Ch.  125;  Brown  v. 
Chadwick,  7  Irish  C  L.  loi;  Listowel 
V.  Gibbings,  9  Irish  C.  L.  223;  King  v. 
Durford,  2  Ad.  &  El.  568;  s.  c,  4  Nev. 
&  Man.  349;  King  v.  Sedgeley,  2  Barn. 
&  Ad.  65;  King  v.  Brettell,  3  Barn.  & 
Ad.  424;  King  v.  Alberbury,  11  East 
i,T,x\  Bell  V.  Wilson,  L.jr  Ch.  337;  Hext 
T.  Gill,  41  L.  J.  Ch.  761. 

Under  the  Illinois  statute  for  the 
health  and  safety  of  miners,  that  is,  a 
mine  which  is  prepared  for  working, 
though  the  miners  Lave  not  actually  be- 
gun to  take  out  ore.  Coal  Run  Coal 
Co.  V.  Jones,  19  111.  App.  365.  But  a 
vein  or  seam  unopened  is  not  a  mine. 
Astry  V.  Ballard,  2  Mod.  Rep.  193. 
See  Haddock  v.  Com.,  103  Pa.  St. 
243- 
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As  to  distinction  between  "mine" 
and  "mining  claim,"  see  Forbes  v. 
GroUy,  94  U.  S.  762. 

The  term  "mine"  does  not  include 
the  entire  ore  bed,  but  only  the  work- 
ings from  and  through  which  it  is  ex- 
tracted. Shaw  V.  Wallace,  25  N.  J. 
Law  I  (Dutch.)  462. 

"Mines  or  minerals,"  as  used  in  the 
English  Railway  acts,  includes  beds  and 
seams  of  minerals,  such  as  can  be 
worked  only  by  open  or  surface  opera- 
tions. Midland  R.  Co.  v.  Robinson, 
iq  H.  L.  App.  Cas.  19;  Midland  R. 
Co.  V.  Hauncht)uck  Brick  and  Tile  Co., 
L.  R.,  20  Ch.  D.  552';  ».  c,  6  Am.  & 
Eng.  R.  Cases  555.  See  also  6  Am.  & 
Eng.  Encyc.  of  Law  532. 

Under  a  written  contract  signed  by 
both  parties,  whereby  plaintiffs  agreed 
for  .$20  a  month  to  give  defendant,  his 
heirs  and  assigns  the  exclusive  right  to 
the  possession  of  all  minerals  that 
underlie  their  land,  which  forms  part  of 
the  mine  called  and  known  as  the  Pierce 
Warrior  Coal  Mine,  and  by  which  it 
was  "further  agreed  that  the  said  $20 
shall  be  paid  only  as  long  as  the  said 
mine  is  worked,  and  to  advantage,"  the 
words  "said  mine"  refer  to  the  mine 
particularly  named  and  described,  and 
cannot  be  held  to  refer  to  an  excavation 
for  mining  purposes,  opened  on  the 
mineral  lands  of  the  plaintiffs,  and 
which  formed  only  a  part  of  the  Pierce 
Warrior  Coal  Mine.  Pierce  v.  Tidwell, 
81  Ala.  299. 

As  to  meaning  of  words  "mine"  and 
"vein,"  see  argument  of  counsel  in 
Crouch    V.    Puryear,    i     Rand.    (Va.) 

258. 

"Mine"  when  applied  to  coal,  is 
equivalent  to  a  worked  vein.  A  tenant 
for  life  of  a  coal  mine  may  pursue  it  to 
the  boundaries  of  the  tract.  West- 
moreland Coal  Co.'s  Appeal,  85  Pa.  St. 
344- 
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got  for  manufacturing  or  mercantile  purposes,  whether  from  a 
mine,  or  by  open  working.^ 

The  particular  signification  of  each  of  these  words  may  be  varied 
largely  by  the  context,^  or  indeed  by  the  document  in  which  they 
are  found, ^ 

Mineral  Contracted  to  be  Gotten'^ — Mineral  Property. — All 
erections  made  upon  or  affixed  to  the  solum  of  the  surface  land, 
in  virtue  of  the  powers  conferred  upon  the  miner,  by  statute, 
constitute  "mineral  property."^ 

Face  of  Tunnel. — This  term,  as  used  in  section  2323  of  the  Re- 
vised Statutes,  is  held  to  be  the  first  working  face  formed  in  the 
tunnel,  and  to  signify  the  point  at  which  the  tunnel  actually 
enters  cover.® 

Location  and  Mining  Claim. — These  terms  do  not  always 
mean  the  same  thing.  A  mining  claim  is  a  parcel  of  land  contain- 
ing precious  metal  in  its  soil  or  rock.  A  location  is  the  act  of 
appropriating  such  parcel  according  to  certain  established  rules. 
But  in  time  the  location  came  to  be  considered  among  miners  as 
synonymous  with  the  mining  claim  originally  appropriated.  A 
mining  claim  may  include  one  or  several  locations.'' 

Mining  Ground. — These  words  when  used  in  a  deed  refer  to  the 
interest  which  a  mere  occupant  has,  and  not  to  a  fee  simple  or 
leasehold  estate.® 

Apex. — The  end  or  edge  of  a  vein  nearest  the  surface.^ 

1.  Mid.  R.  V.  Checklej,  L.  R.,  4  Eq.  There  is  included  in  the  term  "min- 
19;  Ross  V.  Wainman,  14  M.  &  W.  859;  ing  claim"  the  vein  specifically  located, 
Elwes  V.  Brigg  Gas  Co.,  33  Ch.  D.  562;  all  the  surface  ground  located  on  each 
Tucker  f.  Linger,  8  App.  Cas.  50S;  side  of  it,  and  all  other  veins  or  lodes 
Hext  7>.  Gill,  41  L.J.  Ch.761.  having    their  apex    inside    the    surface 

2.  Mid.  R.  Co.  V.  Haunchwood  Co.,  lines.  Mount  Diablo  Min.  Co.  v.  Cal- 
51  L.J.  Ch.  778;  20  Ch.  D.  552;  aif'd  lison,  5  Sawy.  (U.  S.)  439;  McKeon  f. 
H.  L.,  6Tiraes  Rep.  100.  Bisbee,    9  Cal.   137;     Mallett  v.  Uncle 

3.  Menzies  v.  Breadalbane,   i   Shaw  Sam  Min.  Co.,  i  Nev.  194. 

App.  225;  Glasgow  V.  Faril,  13  App.  There  is  a  distinction  between  a 
•Cas.  6^7.  mine   and   a  mining  claim,     Forbes  v. 

4.  As    used    in   §    17,  35  &  36  Vict.     Gracey,  94  U.  S.  762. 

ch.  76,  includes  slack  as  well  as  large  8.  Hale   &    Norcross    G.  &  S.    Min. 

coal.     Netherseal   v.  Bourne,  59  L.  J.,  Co.  v.  Storey  Co.,  i  Nev.  104. 

Q.  B.  66.  9.  Stevens   v.    Williams,  i   McCrary 

5.  As  defined  in  ^  2,  14  &  15  Vict.,  ch.  (U.  S.)  4S0;  Iron  Silver  Min.  Co.  v. 
94;  Wake  V.  Hall,  8  App.  Cas.  195,  207.  Murphy,  3  Fed.  Rep.  368. 

6.  Land  Off.  Reg.,  Gen.  Circ.  of  Oc-  Duggan  v.  Dave^'  (Dak.),  26  N.  W. 
tober  31st,  1881,  §  22.  Rep.  S87.     In  this  case  the  court  says: 

7.  St.  Louis,  S.  &  F.  Co.  V.  Kemp,  "I  am  aware  that  in  several  adjudged 
104  U.  S.  636;  Mt.  Diablo  Min.  Co.  v.  cases  'top'  or  'apex'  and  'outcrop'  have 
Callison,  5  Sawy.  (U.  S.)  439;  Mallett  been  treated  as  s3'non3'mous;  but  never, 
1}.  Uncle  Sam  Min.  Co.,  i  Nev.  194;  so  far  as  I  am  aware,  with  reference  to 
McKeon  v.  Bisbee,  9  Cal.  137;  s.  l.,  70  a  case  presenting  the  same  features  as 
Am.  Dec.  642;  Leet  z'.  John  Dare  Sil-  the  present.  The  word  'apex'  ordi- 
ver  Min.  Co.,  5  Nev.  21S.  narily  designates  a  point,  and,  so  con- 

"By  the  term  'actual  mining  claim'  sidered,  the  apex  of  a  vein  is  the  sum- 
is  meant  a  claim  located  and  held  in  mit;  the  highest  point  in  the  vein  in  the 
accordance  with  the  local  customs  or  ascent  along  the  line  of  its  dip  or  down- 
rules  of  miners  in  the  di.strict."  Land  ward  course,  and  beyond  which  the 
Off.  Rulings,  Copp's  Min.  Lands  87.  vein   extends   no  farther,  so  that  is  the 
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Level. — The  word  as  used  in  mining  means  a  working,  and  is 
not  necessarily  a  plane. ^ 

Dip. — The  direction  or  inclination  towards  the  depth.* 

Along  the  Vein. — Along  the  longitudinal  course  or  strike."* 

Coal  raised  may  signify  "  coal  got  or  won,"  or  "  coal  brought  to 
the  surface,"  according  to  the  context.* 

Won. — See  note  5. 

Screened  coal,  defined.® 

Vugg  of  Ore. — See  note  7. 

II.  Peoperty  in  Minerals  asd  Mines — 1.  At  common  law,  all 
minerals,  except  gold  and  silver,  lying  in  a  direct  line  between  the 
surface  and  the  center  of  the  earth,  belong  to  the  owner  of  the 
soil,^  unless  there  has  been  a  severance  of  the  title,  to  the  mine. 


end,  or  reversely,  the  beginning  of  the 
vein.  The  word  'top,'  while  including 
'apex,'  may»aIso  include  a  succession  of 
points;  that  is,  a  line  so  that  by  the 
'top'  of  a  vein  would  be  meant  the  line 
connecting  a  succession  of  such  highest 
points  or  apices,  thus  forming  an  edge." 
P.  901.  For  further  deiinition,  see 
infra,  VI,  The  Apex  Rule. 

1.  Brain  v.  Harris,  10  Exch.  goS. 
The  word  "level"  is  not   in  itself  a 

word  which  has  any  particular  inean- 
ing  attached  to  it  under  all  circum- 
stances, and  evidence  is  admissible  to 
show  its  meaning  in  anv  particular  case. 
It  does  not  alwa3S  mean  "horizontal" 
or  ''horizontal  line."  Clayton  v.  Grey- 
son,  4  Nev.  &  M.  602;  s.  c,  6  Nev.  & 
M.  694;  s.  c,  5  Ad.  &  Ell.  302. 

2.  Duggan  v.  Davey  (Dak.),,  26  N. 
W.  Rep.  8S7.  In  this  case  the  court 
says  that  "dip"' and  "downward  course" 
must  be  treated  as  synonymous  terms. 
P.  901. 

3.  Duggan  v.  Davey  (Dak.),  26  N. 
W.  Rep.  8S7,  902. 

4.  Seaborn  -v.  Harris,  5  L.  T.,  N.  S. 
635;  S  Min.  Rep.  507. 

5.  "A  coal  field  is  'won'  when  full, 
practicable,  available  access  is  given  to 
the  coal  hewers,  so  that  they  may  en- 
ter on  the  practical  work  of  getting  the 
coal."  Rokery  v.  Elliot,  L.  R.,  13 
Ch.  Div.  279. 

6.  Mercer  M.  &  M.  Co.  v.  McKee, 
77  Pa.  St.  170. 

7.  It  is  defined  b}'  Webster  as  "a 
cavity  in  a  lode  or  vein,"  which  would 
imply  that  such  cavities  were  in  veins; 
but  such  technical  definition  of  the 
term  must  yield  to  the  sense  in  which 
the  witness  employed  it  and  defined  it 
upon  the  stand.  Cheesman  -'.  Shreeve, 
40  Fed.  Rep.  795, 

8.  Bainbridge  on   Mines  4;    i   Black. 


Com.  294;  2  Washb.  Real  Prop., 
bk.  2,  ch.  I,  §  3,  subd.  62;  Williams 
on  Real  Prop.  14;  3  Kent's  Com.  378, 
note  (S);  MacDowning  on  Mines,  26; 
I  Am.  Law  Reg.  (U.  S.)  57S;  Caldwell 
V.  Copeland,  37  Pa.  St.  427;  s.  c,  7S 
Am.  Dec.  436;  Boggs  v.  Merced  Min- 
ing Co.,  14  Cal.  279:  s.  c,  on  Appeal,  3 
Wall.  (U.  S.)  304;  Ah  Hex  v.  Crippen, 
19  Cal.  491;  United  States  v.  Parrott,  i 
McAll.  (U^S.)  271;  Stratton  v.  Lyons, 
53  Vt.'64i;  Gold  Hill  Quartz  Min.  Co. 
V.  Ish.  5  Oreg.  104;  Duggan  v.  Davey 
(Dak.),  26  N.  W.  Rep.  887. 

A  grant  of  land  carries  the  minerals 
in  it.  Hartwell  v.  Camman,  10  N.  J. 
Eq.  128. 

Where  the  title  to  the  streets  of  a 
town  is  vested  absolutely  in  the  trustees 
thereof,  they  own  the  coal  under  the 
streets.  Hawesville  v.  Hawes,  6  Bush 
(Ky.)  232.  And  where  the  proprietor 
of  land  has  made  a  statutory'  dedication 
of  streets,  and  filed  a  plat  in  accordance 
therewith;  the  abutting  owners,  grantees' 
of  the  person  making  the  dedication, 
have  no  right  to  the  minerals  under 
such  streets,  nor  to  mine  coal  or  dig  sub- 
terranean passages  thereunder.  Mat- 
thiessen  etc.  Zinc  Co.  v.  La  Salle 
(111.;,  s  West.  Rep.  178. 

"The  doctrines  of  the  common  law, 
that  he  who  has  a  right  to  the  surface 
of  any  portion  of  the  earth  has  also  the' 
right  to  all  beneath  And  above  that  sur- 
face, has  but  a  limited  application  to 
the  rights  of  miners  and  others  using 
the  public  lands."  Bullion  t).  Mining 
Co.  V.  Croesus  Co.,  2  Nev.  16S. 

A  mining  ditch  or  tiume  is  of  the  na- 
ture of  real  estate.  Union  Water  Co; 
V.  Murphy's  Flat  Co.,  22  Cal.  620; 
Bradley  v.  Harkness,  26  Cal.  69. 

Oil  is  the  exclusive  property  of  the 
owner  of  the  land,  whether  found  stand- 
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from  that  to  the  surface.^     Gold  and  silver  have  always  belonged 
to  the  king  by  virtue  of  the  royal  prerogative.** 


ing  or  drawn  from  an  underground  cur- 
rent of  oil.  Hail  v.  Reed,  15  B.  Mon. 
(Ky.)  47q. 

"A  vein  oi  coal  is  land  unless  dis- 
tinguished from  tiie  land  by  the  deed  of 
conveyance."  Lord  Abinger,  C.  B., 
Wilkinson  v.  Proud,  11  M.  &  W.  33. 

1.  Sloan  V.  Lawrence  Furnace  Co., 
29  Ohio  St.  568;  Caldwell  v.  Copeland, 
37  Pa.  St.  427;  s.  c,  78  Am.  Dec.  436; 
Whitaker  v.  Brown,  46  Pa.  St.  197; 
Hartwell  v.  Camman,  10  N.J.  Eq.  128; 
Pretty  v.  Solly,  26  Beav.  606.  Differ- 
ent persons  may  own  the  different  ores 
in  the  same  land,  or  different  strata, 
seams  or  veins  of  the  same  ore;  Stew- 
art V.  Chadwick,  8  Iowa  463;  Bullion 
Mining  Co.  v.  CrcEsus  etc.  Co.,  2  Nev. 
168;  Adams  v.  Briggs  Iron  Co.,  7  Cush. 
(Mass.)  361;  Ryckman  v.  Gillis,  57  N. 
Y.  68;  s.  c,  15  Am.  Rep.  464;  Mac- 
Swinney  on  Mines  27;  Curtis  v. 
Daniel,  10  East  273;  Humphries  t'. 
Brogden,  i  E.  L.  &  E.  241;  Wilkinson 
■u.  Proud,  II  Maes.  &  W.  33. 

In  mineral  lands  the  surface  or  soil, 
as  adapted  to  cultivation,  vna.j  be  sepa- 
rated from  the  mineral  right,  or  the 
right  to  dig  under  the  surface  for  ore, 
and  one  person  may  own  one  of  these 
rights,  and  another  person  the  other. 
Stewart  v.  Chadwick,  8  Iowa  463; 
Delaware  etc.  R.  Co.  v.  Sanderson,  109 
Pa.  St.  583;  s.  c,  58  Am.  Rep.  743. 
The  aggregate  making  up  the  fee  and 
no  more.  Woodruff  x>.  North  Bloom- 
field   Gravel   Min.    Co.,   18   Fed.    Rep. 

773-  , 

And  where  a  lode  is  described  as 
bounded  by  rocks  which  come  no 
nearer  the  surface  than  two  hundred 
feet,  judgment  should  be  rendered  for 
the  possession  of  the  ledge  only,  and 
not  of  the  surface.  Bullion  Min.  Co.  v. 
Crcesus  etc.  Co.,  2  Nev.  168. 

A  demise  of  coal  made  under  a 
specific  tract  of  land  is  a  sale  of  the 
coal.  Fairchild  v.  Fairchild  (Pa.),  7 
Cent.  Rep.  873;  CahiU  v.  Hilton,  9  Atl. 
^^P-  255. 

Eight  of  Way.— Where  land  is  con- 
demned by  a  railroad  company,  all  the 
earth  and  minerals  necessarily  exca- 
,  vated^  to  make  the  road  bed  belong  to 
the  company;  all  below  the  level  of  the 
road  bed,  or  unnecessarily  excavated, 
belong  to  the  owner.  Evans  v.  Haef- 
ner,  29  Mo.  141.  But  in  Pennsylvania 
H  is  held  that  coal   taken  out  in  exca- 


vating for  a  railroad,  and  not  used  in 
the  completion  of  the  road,  belongs  to 
the  owner  of  the  soil.  Lyon  z>.  Gorm- 
ley,  53  Pa.  St.  261. 

Trespass. — Where  the  surface  is 
owned  by  one  person  and  the  ore  by 
another,  the  surface  owner  is  liable  in 
trespass  for  mining  without  a  licence. 
Ashman  t).  Wigton  (Pa.),  9  Cent.  Rep. 
629;  12  Atl.  Rep.  74. 

2.  Originally,  if  mines  of  base  metal 
contained  either  gold  or  silver,  the 
whole  belonged  to  the  king,  or  those 
holding  the  right  under  him;  but  now 
by  statute  the  king  or  his  grantees  are 
entitled  to  the  precious  metals  only 
upon  paying  to  the  owner  of  the  mine 
the  value  of  the  base  ore.  i  W.  &  M., 
ch.  30;  8  W.  &  M.,  ch.  6.  See  Mac- 
Swinney  on  Mines  40. 

Blackstone  derives  the  king's  prerog- 
ative right  to  the  precious  metals  from 
his  right  to  coin  money.  But,  in  the 
celebrated  Case  of  Mines,  the  judges 
rest  it  rather  upon  the  divine  rigiit  of 
kings  to  have  the  best.  See  Moore  i'. 
Smaw,  17  Cal.  222;  s.  c,  79  Am.  Dec. 
123.  But  mines  are  not  an  incident  in- 
separable to  the  crown;  they  may  be 
severed  from  it.  Case  of  Mines,  lb.; 
Plowd.  310. 

The  principle  acted  upon  by  most 
nations  is  that  mines  are  public  prop- 
erty and  a  part  of  the  natural  domain 
worked  by  the  state  on  its  own  account, 
or  granted  by  the  state  to  individuals 
to  be  worked  by  them  under  certain 
conditions.     See  Yale  on  Mines  13. 

As  to  royal  rights  to  mineral  among 
the  ancients,  and  in  European  nations, 
see  an  interesting  work  by  William 
Jacobs,  entitled  "History  of  the  Pre- 
cious Metals,"  especially  pages  46,  139- 
141.  It  seems  that  the  French  court 
in  the  15th  century,  during  the  reign  of 
Charles  VI,  abandoned  its  rights  in 
this  respect,     lb   141, 

As  to  law  of  France  respecting  min- 
eral lands,  see  also  Yale  on  Mining 
Claims  44. 

In  Spain,  all' mines,  whether  in  pub- 
lic or  private  lands,  belong  ro  the  king; 
and  in  Mexico  to  the  nation.  Moore 
V.  Smaw,  17  Cal.  igg,  203;  Castillero  ik 
United  States,  2  Black  (tj.  S.)  17. 

The  Mexican  law  distinguishes  the 
property'  in  the  soil  from  that  in  the 
mine,  the  latter  being  vested  in  the  na- 
tion.    This   comes   from    the     Spanish 
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2.  Nature  of  Property  in  Minerals. — So  long  as  they  are  unworked 
and  unsevered,  minerals  are  a  part  of  the  freehold ;  but  when  sev- 
ered they  become  personal  chattels.^ 


law,  under  which  mines  were  the 
property  of  the  crown  as  part  of  the 
rojal  patrimony.  Under  tlie  early 
Spanisli  laws  no  one  was  allowed  to 
work  them  except  by  special  licence  or 
grant,  or  unless  authorized  by  imme- 
morial prescription.  But  by  a  law  of 
Phillip  II,  any  person  might  search  out 
and  work  mines  upon  payment  of  a 
certain  proportion  to  the  king.  Moore 
V.  Smaw,  17  Cal.  199,  213;  2  Washb. 
Real  Prop.,  bk.  2,  ch.  i,  §  3,  subd.  63; 
Yale  on  Mining  Claims  46. 

Under  both  Spanish  and  Mexican 
law  the  title  to  minerals  in  private,  as 
well  as  in  public,  lands  remained  in  the 
government.  ^loore  v.  Smaw,  17  Cal. 
199,  203.  As  to  obtaining  mining 
rights  under  Mexican  law,  see  17  Cal., 
p.  216;  also,  infra,  note  1,  p.  510. 

Whether  mines  of  the  precious  ro^tals 
belong  to  the  eminent  domain  01  the 
political  sovereignty  in  which  they  lie, 
see  7  Op.  Atty.  Gen.  636.  The  courts 
of  Oregon  so  hold.  Gold  Hill  Quartz 
Min.  Co.  V.  Ish,  5  Oreg.  104. 

The  United  States,  like  any  other 
proprietor,  can  onl3'  exercise  its  rights 
to  ininerals  in  private  property  in  subor- 
dination to  such  rules  and  regulations 
as  the  local  sovereign  may  prescribe. 
Boggs  V.  Merced  Mining  Co.,  14  Cal. 
279,  376. 

In  I/ezv  Torfi,  the  right  to  mines  of 
gold  and  silver  is  by  statute  reserved  to 
the  people  in  their  right  of  sovereignty. 
I  Rev.  Stat.  2S1;  Willard's  Real  Est., 
p.  i^i.  But  discoverers  have  the  prior 
right  to  the  produce  and  profit  of  such 
mines  on  complying  with  the  statute. 
1  Rev.  Stat.  282. 

In  the  early  California  cases  it  is  held 
that  the  mines  of  gold  and  silver  in  the 
public  lands  were  as  much  the  property 
of  that  Slate  by  virtue  of  her  sover- 
eignty as  similar  mines  would  be  in  the 
lands  of  private  persons,  and  that  the 
State  has,  therefore,  the  sole  right  to 
authorize  them  to  be  worked.  Hicks 
V.  Bell,  3  Cal.  219;  Stoakes  v.  Barrett, 
5  Cal.  36.  But  this  doctrine  is  now  de- 
nied, and  the  ownership  of  the  State, 
to  he  of  the  same  nature  as  that  of  a  pri- 
■vate  individual,  the  original  ownership 
being  in  the  government.  Moore  v. 
Smaw,  17  Cal.  219;  ?..  c,  79  .■\m.  ]5ec. 
123.  See  also  Conger  v.  Weaver,  6 
Cal.  54S;  Boggs  V.  Merced  Co.,  14  Cal. 


279;  Henshaw  v.  Clark,  14  Cal.  460; 
United  States  v.  Gear,  3  How.  (U.  S.) 
120;  United  States  v.  Parrott,  i  Mc- 
AU.  (U.  S.)  271,  320.  In  these  last  two 
cases  the  title  of  the  general  govern- 
ment to  mines  in  the  public  lands 
within  the  States  is  expressly  asserted. 

It  appears  from  a  note  to  3  Kent's 
Com.,  p.  378,  that  the  Supi-eme  Court 
of  Georgia  held  in  an  early  case  that 
the  title  to  land  included  the  right  to 
the  minerals  therein,  unless  excluded  by 
the  express  terms  of  the  grant. 

The  territories  have  no  title  to  the 
unappropriated  mineral  land  within 
their  borders.  Territory  of  Montana 
V.  Lee,  2  Mont.  124.. 

Prior  to  the  act  of  cdngress  of  July 
26th,  1866,  the  United  States  had  no"t 
done  anything  which  amounted  to  a 
dedication  to  the  public  of  the  minerals 
in  the  public  lands.  United  States;  v. 
Parrott,  i  McAll.  (U.  S.)  271, 

1.  Bainbridge  on  Mines  3;  Gillett». 
Treganza,  6  Wis  343;  Grubb-o.  Bayard, 
2  Wall.  Jr.  (U.  S.)  81;  Lyon  v.  Gorra- 
Icy,  53  Pa.  St.  261;  Lvkens  Valley  Coal 
Co.  V.  Dock,  62  Pa.  St.  232. 

The  moment  mineral  or  ore  becomes 
detached  from  the  soil  of  the  public 
lands  in  which  it  is  imbedded,  it  be- 
comes personal  property  and,  belongs 
to  the  person  mining  it.  Forbes  v. 
Graccy,  94  U.  S.  762;  Law  Office  Rul- 
ings, Copp's  Min.  Lands  192. 

A  nugget  of  gold,  separated  from  the 
vein  by  natural  causes  and  found  loose 
on  the  earth,  is  a  part  of  the  realty,  and 
will  pass  under  a  conveyance  like  ores 
and  minerals  which  are  imbedded  in 
the  earth.  State  v.  Burt,  64  N.  Car. 
619.  See  State  v.  Berryman,  8  Nev. 
262. 

But  so  long  as  minerals  are  under 
the  soil  they  constitute  real  estate. 
Manning  z>.  Frazier,g6  111,  279;  Wilkin- 
son V.  Proud,  II  M.  &  W.  33.  And 
descend  as  such.  Carrhart  v.  Montana 
etc.  Min.  Co.,  i  Mont.  245. 

"Minerals  which  are  unsevered  from 
the  soil,  or,  as  sometimes  said,  which 
are  'in  place,'  are  parts  of  the  freehold 
and  constitute  landed  property.  Tfi^y 
are  capable  of  a  possession  distinct 
from  that  of  the  surface,  and  may  form 
a  separate  corporeal  hereditament, 
which  is  the  subject  of  a  distinct  inheri- 
tance.    The  title  of  the  soil  as  such,  in- 
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The  grant  of  a  right  to  mine  ore  in  land  does  not  pass  a  corpo- 
real hereditament ;  but  a  deed  granting  all  the  ore  in, -upon  and 
under  such  tract,  with  the  full  and  exclusive  right  of  mining, , etc., 
and  giving  the  right  of  ingress  and  egress,  conveys  a  corporeal 
hereditament,  and  passes  in  fee  simple  the  entire  ownership  of 
the  ore.^ 


eluding,  the  surface,  may  be  vested  in 
one  person,  and  that  of  tlie  mines  and 
minerals  on  it  in  another.  It  is  onl}' 
when  the  minerals  are  severed  from  the 
soil  that  thej  become  personal  chattels, 
and  it  is  only  where  the  right  to  dig  or 
to  mine  them  is  not  exclusive  that  it 
may  be  classed  as  an  incorporeal  right, 
or  easement  merely  in  the  nature  of  a 
licence."  Williams  v.  Gibson.  84  Ala. 
228;  s.  c,  5  Am.  St.  Rep.  368.  See 
also  Massot  v.  Moses.  3  S.  Car.  168; 
s.  c,  16  Am.  Rep.  697;  Melton  v.  Lam- 
bard,  51  Cal.  258;  Hartwell  v.  Cam- 
man,  10  N.  J.  Eq.  12S. 

Ore,  which  is  severed,  is  nevertheless 
personalty,  although  more  or  less  earth 
is  still  clinging  to  't.  Green  v.  Ash- 
.  land  Iron  Co.,  62  Pa.  St.  97. 

The  pay  dirt  and  tailings,  which  a 
miner  has  produced  by  his  labor,  are  his 
proper!}'.    Jones  v.  Jackson,  9  Cal.  237. 

The  locator  of  a  quartz  lode  is  en- 
titled not  only  to  the  solid  quartz  stand- 
ing in  the  ledge,  but  to  the  loose  rock 
and  decomposed  material  which  once 
formed  a  part  of  the  ledge,  so  far  as  it 
can  be  traced.  Brown  x'.  '49  and  '56 
Quartz  Min.  Co.,  15  Cal.  152;  s.  c,  76 
Am.  Dec.  468. 

Taxation. — As  soon  as  ore  becomes 
personal  property,  it  may  be  taxed  as 
such  by  the  States.  And  a  State  stat- 
ute which  makes  a  tax  on  such  ore  a 
lien  on  ttte  mines  and  mining  claims 
from  which  it  was  extracted  is  not 
an  interference  with  the  right  of  the 
United  States  in  the  lands.  Forbes  v. 
Gracey,  94  U.  S.  762. 

Surface  improvements  are  not  in- 
cluded in  the  words  "mines  and  mining" 
in  Nev.  Const.,  art.  10,  and  are  subject 
to  taxation.  Goldhill  v.  Caledonia  Sil- 
ver Mining  Co.,  5   Sawy.   (U.  S.)  575. 

1.  United  States  v'  Castillero,  2 
Black  (U.  S.)  168;  Rutland  Marble  Co. 
V.  Ripley,  10  Wall.  (U.  S.)  339;  Riddle 
V.  Brown,  20  Ala.  412;  Desloge  v. 
Pearce,  38  Mo.  58S;  New  Jersey  Zinc 
Co.  V.  New  Jersey  Franklinite  Co.,  13  N. 
J-  Eq.  (2  Beas.)  322  (See  also  Bos- 
ton Franklinite  Co.  v.  New  Jersey 
Zinc  Co.,  13  N.  J.  Eq.  218);  Canfield  v. 
Ford,  28  Barb.  (N.  Y.)  336;  Ryckman 


V.  Gillis,  57  N.  Y.  68;  s.  c,  15  Am. 
Rep.  464;  Scioto  Fire  Brick  Co.  v. 
Porid,  38  Ohio  St.  65;  Caldwell  .'.  Ful- 
ton, 31  Pa.  St.  475;  s.  c,  72  Am.  Dec. 
760;  Johnstown  Iron  Co.  v.  Cambria 
Iron  Co.,  32  Pa.  St.  241;  Dark  v.  John- 
ston, 55  Pa.  St.  164;  Grove  v.  Hodges, 
i;5  Pa.  St.  504;  Carnahan  v.  Brown,  60 
Pa.  St.  23;  Grubb  v.  Grubb,  74  Pa.  St. 
25;  Reynolds  v.  Cook,  85  Va.  817;  s.  c, 
5  Am.  St.  Rep.  317;  List  v.  Cotts,  4  W. 
Va.  543;  Gillett  v.  Traganza,  6  Wis. 
343.  See,  also,  infra,  pt.  VIII,  and  pt. 
XI,  §    1,  note. 

The  right  to  the  minerals  reserved  is 
a  right  to  land;  but  a  right  to  work 
mines  in  another's  land  is  an  easement. 
Wood  on  Nuisances,  §  192;  Hartford  & 
S.  Ore  Co.  V.  Miller,  41  Conn.  112. 

It  is  held  in  Missouri,  such  an  inter- 
est in  land  as  to  require  a  writing  in 
order  to  be  valid  under  the  statute  of 
frauds.     Desloge  v.  Pearce,  38  Mo.  588. 

Where  the  owner  of  the  fee  in  the 
entire  freehold  grants  the  minerals 
without  more,  his  grantee  is  entitled  to 
only  so  much  of  the  minerals  as  he  can 
get  without  injury  to  the  superincum- 
bent soil.  Coleman  v.  Chadwick,  80 
Pa.  St.  8i :  s.  c,  20  Am.  Rep.  93. 

While  the  United  States  holds  the 
fee  in  mineral  lands  upon  the  public 
domain,  yet  where  a  valid  location  has 
been  made  the  government  has  parted 
with  an  incorporeal  hereditament  in  the 
same,  and  the  right  to  occupy,  explore 
and  extract  the  precious  metals  there- 
from becomes  vested  in  the  locator. 
Robertson  v.  Smith,  :  Mont.  410. 

A  mining  ditch  constructed  in  ac- 
cordance with  the  customs  of  miners 
and  under  the  provisions  of  the  acts  of 
congress  is  real  estate;  and  a  conveyance 
of  it  is  not  the  grant  of  an  easement  or 
incorporeal  hereditament.  Reed  v.  Spi- 
cer,  27  Cal.  57. 

Reservation  of  mines  in  deed,  con- 
strued. Bowler  v.  WoUey,  15  East 
444;  Baker  v.  McDowell,  3  W.  N.  C. 
(Pa.)  358.  A  reservation  of  "all"  min- 
erals, construed.  Gibson  v.  Tyson,  5 
Watts  (Pa.)  34.  A  reservation  of  "  all 
ores "  covers  only  known  ores.  Shoen- 
berger  v.  Lyon,   7   W.  &  S.  (Pa.)  184. 


509 


Property  in. 


MINES  AND  MINING  CLAIMS. 


Property  in, 


3.  Grants  of  Mineral  Lands, — A  conveyance  by  a  State,  or  by  the 
United  States,  of  public  lands  to  a  private  person  or  corporation 
carries  the  minerals  therein,  unless  they  are  expressly  reserved  by 
the  terms  of  the  grant,  or  have  been  previously  granted. ^    There 


But  see  Gibson  v.  Tyson,  5  Watts   (Pa.) 

34- 

Where  the  reservation  depends  upon 
a  condition,  such  condition  must  be 
strictly  performed  by  the  grantor  with- 
in the  time  limited.  House  v.  Palmer, 
9  Ga.  497. 

A  lease  of  land  for  the  sole  and  only 
purpose  of  mining  and  excavating  for 
petroleum,  coal,  rock  and  carbon  oil 
vests  a  corporeal  interest.  Barker  v. 
Dale,  3  Pittsb.  (Pa.)  190;  s.  c,  8  Min. 
Rep.  597. 

The  sale  of  sand  out  of  a  pit-is  a  con- 
veyance of  an  interest  inland.  Brehen 
V.  O'Donnell,  36  N.  J.  L.  257. 

An  instrument  granting  land  for  min- 
ing purposes  is  not  a  deed  for  convey- 
ance of  land.  McBee  v.  Loftis,  i 
Strobh.  Eq.  (S.  Car.)  90. 

But  is  a  grant  of  a  present  estate  in 
fee  of  the  ore.  Chester  Emery  Co.  w. 
Lucas,  112  Mass.  124. 

An  agreement  to  lease  "  the  exclusive 
right  and  privilege  of  boring  for  salt, 
oil,  etc.,  upon  the  farm  upon  which  the 
first  party  now  resides,  with  the  right 
of  access  to  and  from  such  places  as 
may  be  selected  by  the  party  of  the 
second  part  for  the  purposes  aforesaid. 
.     .  Said  boring  to  be  done  so  as  to 

do  the  least  possible  injury  to  the 
farm."  The  consideration  being  $150 
and  one-third  of  all  the  oil  and  minerals 
raised  and  the  salt  made,  the  holes  "to 
be  sunk  to  a  suitable  depth  to  satisfy 
the  parties  as  to  their  practicability  and 
profit  for  oil."  Held,  that  this  created 
an  incorporeal  hereditament,  and  the 
only  possession  to  which  the  grantee 
was  entitled  was  such  as  was  necessary 
to  the  exercise  of  the  right  granted. 
Union  Petroleum  Co.  v.  Blivin  Petro- 
leum Co.,  72  Pa.  St.  173. 

The  mere  right  to  mine  ore  does  not 
exclude  the  owner's  right  to  do  the 
same.  Bainbridge  on  Mines,  p.  308; 
Grubb  V.  Bayard,  2  Wall.  Jr.  (U.  S.) 
81;  Upton  V.  Brazier,  17  Iowa  153; 
Caldwell  V.  Fulton,  31  Pa.  St.  475;  s.  c, 
72  Am.  Dec.  760;  New  York  &  East 
Tenn.  Iron  Co.  v.  Stephens,  5  Lea 
(Tenn.)  468.  See  also,  infra,  pt.  XI,  % 
I.  Compare  Barker  t;.  Dale,  3  Pittsb. 
(Pa.)  190. 

An    agreement    to    purchase    land 


whereon  a  plaster  bed  is  located  is  a 
contract  for  the  purchase  of  land. 
Brosnan  v.  McKee  (Mich.),  6  West. 
Rep.  163. 

A  reservation  in  the  deed  of  the 
profits  of  one-half  of  all  the  stove  coal 
and  other  kinds  of  mineral  which  may 
be  discovered  at  any  time  hereafter,  is 
a  reservation  of  the  corf  us  of  such  coal 
and  mineral  in  place.  Weakland  v. 
Cunningham      (Pa.),     5     Cent.     Rep. 

47.V 

Where  the  owners  of  an  oil  well 
transferred  all  their  interest  in  the  well 
and  in  the  machinery,  apparatus,  etc., 
with  a  provision  that,  in  case  of  failure 
on  the  part  of  the  purchaser  to  make 
the  payments  at  the  times  they  should 
fall  due,  all  oil  produced  on  the  prem- 
ises should  thereafter  be  run  into  the 
lines  of  one  of  the  vendors  as  security  for 
such  payment,  the  interest  of  the  ven- 
dors in  the  well  and  machinery  is  to  be 
regarded  as  personal  property.  Wil- 
letts  V.  Brown,  42  Hun  140. 

1.  2  Washb.  Real  Prop.,  bk.  2,  ch.  i, 
k  3i  P-  3S2;  Moore  v.  Swan,  17  Gal.  199, 
See  also  Boggs  v.  Merced  Co.,  14  Gal. 
279,  375;  3  Kent  Com.  378,  note  {b). 

13ut  a  grant  of  the  mines  does  not 
pass  the  land.  3  Washb.  Real  Prop.,  bk, 
3,  ch.  5,  §  4,  p.  391. 

And  'it  is  held  in  England  that  the 
ownership  of  a  mine  affords  no  pre- 
sumption of  title  to  the  surface.  Mac- 
Swinney  on  Mines  26. 

The  rule  in  England  and  on  the  con- 
tinent of  Europe  is  the  reverse,  so  far 
as  gold  and  silver  are  concerned.  There 
minerals  do  not  pass  by  a  royal  grant 
unless  specially  mentioned.  MacSwin- 
ney  on  Mines  40;  Moore  t).  Swan,  17 
Cal.  203,  213;  s.  c,  79  Am.  Dec,  123; 
Jacobs' Hist.  Prec,  Met.  139-141;  Case 
of  Mines,  Plowd.  310.  And  see  Sea- 
man V.  Vaudrey,  16  Ves.  Jr.  393. 

And  this  applies  to  a  grant  of  land  in 
the  English  colonies.  MacSwinney  on 
Mines  521. 

And  is  the  law  in  Mexico.  2  Washb, 
Real  Prop.,  bk.  2,  ch.  i,  §  3,  p.  381,  See 
also  Castillero  v.  United  States,  2 
Black  (U.  S.)  17,  But  under  the  Span- 
ish laws  the  discovery  in  private  land 
of  ore  containing  precious  metals  did 
not  destroy  the  title  of  the  individual  to 
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is  no  jurisdiction  or  power  in  any  officer  of  the  government  to 
grant  such  lands, ^  nor  in  any  of  the  territories.^  But  the  United 
States  can  dispose  of  them  in  any  way  it  may  see  fit ;  it  can 
lease  them,  or  sell  them,  or  allow  them  to  be  worked  on  royalty. ^ 
4.  Title  to  mines  may  be  acquired  by  deed,'*  grant, ^ 


the  land  granted.  Fremont  v.  United 
States,  17  How.  442. 

A  United  States  patent  confirming  a 
Mexican  grant  passed  the  title  to  the 
minerals  from  the  government  to  the 
patentee.  Moore  v.  Smaw,  17  Cal. 
213;  s.  c,  79  Am.  Dec.  123;  followed  in 
Fremont  v.  Seals,  iS  Cal.  433;  Ah  Hex 
-'.  Crippen,  ig  Cal.  492.  See  also  Hen- 
shaw  V.  Clark,  14  Cal.  460. 

Where  a  patent  has  been  issued  by 
the  United  States  on  a  Mexican  grant, 
it  cannot  be  attacked  by  one  who  has 
located  a  mining  claim  under  the  act  of 
congress.  Manning  v.  San  Jacinto  Tin 
Co.,  9  Fed.  Rep.  726. 

And  the  patent  issued  on  the  Mexi- 
can grant  is  conclusive  not  only  of  the 
validity  of  the  grant,  but  of  the  correct 
location  of  the  claim.  Manning  -v.  San 
Jacinto  Tin  Co.,  9  Fed.  Rep.  726;  Mora 
V.  Nunez,  10  Fed.  Rep.  634. 

And  no  law  of  the  State  can  restrict 
the  right  of  the  patentee  to  extract  the 
minerals  or  to  allow  others  to  do  so;  a 
law  forbidding  aliens  to  take  gold  from 
the  mines  of  the  State  applies  only  to 
public  lands,  and  cannot  affect  this 
right.  Ah  Hex  w.  Crippen,  19  Cal.  491; 
Ah  Yew  V.  Choate,  24  Cal.  562.  Corn- 
fare  Tibbitts  V.  Ah  Tong,  4  Mont. 
536.    See  also  Public  Lands. 

For  construction  of  the  Texas  statute 
as  to  granting  mineral  lands,  see  Cowan 
t'.  Hardeman,  26  Tex.  217. 

Where  the  State  of  Pennsylvania  is- 
sued a  warrant  and  survey  under  the 
act  of  April  nth,  1848  (Pamph.  Laws 
533).  for  a  portion  of  the  bed  of  Monon- 
gahela  river,  granting  "the  right  to  dig 
and  mine  for  iron,  coal,  limestone,  sand 
and  gravel,  fire  clay  and  other  min- 
erals," this  was  not  a  grant  of  the  soil, 
but  a  mere  licence  to  take  and  appro- 
'  priate  the  minerals  beneath.  Brandt  x). 
McKeever,  18  Pa.  St.  70. 

Grants  of  land  m.ade  under  the  colo- 
nization laws  of  Mexico  of  1824  and 
1828  passed  no  title  to  mines,  and  no 
grants  of  land  known  to  contain  mines 
could    be    made    under     those    laws. 

It  was  not  the  discovery  or  denounce- 
ment of  a  mine  which  gave  a  vested 
right  in  it,  but  the  adjudication,  ad- 
measurement and  registry.  The  bound- 


aries must  also  be  fixed,  or  the  title 
would  be  void  for  uncertainty.  United 
States  V.  Castillero,    2   Black   (U.  S.) 

17- 

A  patent  issued  to  a  railroad  com- 
pany under  an  act  expressly'  excepting 
minerals  from  the  operation  of  the 
grant  is  not  conclusive  evidence  that 
the  land  designated  is  non-mineral,  and 
one  claiming  under  a  subsequent  mining 
patent  may  show  that  it  is  in  fact  min- 
eral land.  Chicago  Quartz  Min.  Co. 
V.  Oliver,  75  Cal.  194. 

1.  United  States  v.  Mullan,  10  Fed. 
Rep.  789;  affirmed  by  supreme  court, 
118  U.  S.  271.  See  also  Doran  v.  Cen- 
tral Pac.  R.  Co.,  24  Cal.  245. 

The  president  has  no  power  to  lease 
lead  mines  in  the  public  domains.  Lori- 
mar  v.  Lewis,  i  Morris  (Iowa)  253; 
s.  c,  39  Am.  Dec.  461. 

2.  Territory  of  Montana  v.'  Lee,  z 
Mont.  124;  Woodruflf  v.  North  Bloom- 
field  G.  M.  Co.,  iS  Fed.  Rep.  753. 

3.  "In  conveying  the  mineral  lands, 
congress  has  put  limitations,  restric- 
tions and  encumbrances  upon  these 
grants;  has  in  many  instances  granted 
to  one  party  one  estate,  and  to  another 
a  separate  estate  in  the  same  land,  all 
the  estates  granted  to  the  several  gran- 
tees of  different  interests  in  the  same 
lands  in  the  aggregate  making  up  the 
fee  and  no  more."  18  Fed.  Rep.  773, 
supra. 

The  first  policy  of  the  government 
was  to  lease  the  mines.  Act  of  March 
3rd,  1807,  §5(28.  L.  449) ;  United  States 
V.  Gratiot,  14  Pet.  (U.  S.)  526. 

But  it  appears  from  the  debates  in 
congress  tiiat  this  proved  a  failure,  and 
the  policy  of  obtaining  a  revenue  from 
the  mineral  lands  was  abandoned.  See 
Yale  on  Mining  Claims  340,  350.  As 
to  grants  to  aliens,  see,   infra,  pt.   Ill, 

4.  Bainbridge  on  Mines,  ch.  6; 
Harris  v.  Equater  Min.  &  Sm.  Co.,  8 
Fed.  Rep.  866;  Asper  M.  &  S.  Co.  v. 
Rucker,  28  Fed.  Rep.  220.      ' 

5.  Doran  v.  Cent.  Pac.  R.  Co.,  24 
Cal.  245.  Continuous,  uninterrupted 
adverse  enjoyment  for  the  period  of 
limitation  presumes  a  grant.  Union 
Water  Co.  v.  Crary,  25  Cal.  509. 
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custom!  Qr  prescription.^ 

The  implements,,  tools  and  moveable  goods  used  for  mining 
purposes  do  not  pass  by  a  transfer  of  the  mine,  or  the  right  to 
work  the  same.  But  a  different  rule  applies  to  the  machinery 
annexed  to  the  freehold.^ 

A  grant  or  exception  of  mines  confers  or  reserves  the  right  to 
work  them,  without  express  words  to  that  effect.*  And  they 
descend  to  the  heir  like  real  estate.^ 

III.  Location  Under  United  States  Laws — 1.  Condition  of  Mineral 
Lands  Before  the  Act  of  Congress  of  1866. — Until  1866  there  had 
been  no  legislation  by  congress  in  regard  to  the  mineral  lands, 
except  to  reserve  them  from  sale.®     And  before  the  passage  of 


1.  Bainbridge  on  Mines  38. 

2.  Bainbridge  on  Mines  3S;  Union 
Water  Co.  v.  Crary,  25  Cal.  509. 

3.  Bainbridge  on  Mines   203. 

4.  Bainbridge  on  Mines   loi. 

A  deed  for  a  mine  with  mining  privi- 
leges is  not  a  mere  licence  to  take  away 
ore  or  the  grant  of  an  easement,  but  is 
a  grant  of  a  part  of  the  freehold.  New 
Jersey  Zinc  Co.  v.  New  Jersej'  Franklin- 
ite  Co.,  13  N.J.  Eq.  (2  Beas.)  322. 

5.  Yale  on  Mining  Claims  128; 
Forbes  *.  Gracey,  94  U.  S.  762.  See 
Merritt  f.  Judd,  14  Cal.  59;  Hughes  v. 
Devlin,  23  Cal.  501. 

6.  Jennison  V.  Kirk,  98  U.  S.  453; 
Deffebock  v.  Hawke,  115  U.  S.  392; 
Woodruff  V.  North  Bloomfield  Gravel 
Min.  Co.,  18  Fed.  Rep.  773;  Lee  Doon 
w.  Fish,  68  Cal.  43. 

It  has  always  been  the  policj'  of  the 
government  to  reserve  the  mines  in  the 
public  lands  for  the  use  of  the  nation. 
United  States  v.  Gratiot,  14  Pet.  (U. 
S.)  526. 

The  ordinance  of  Maj'  20th,  1785,  for 
the  disposition  of  land  in  the  western 
territory,  reserved  one -third  part  of  all 
gold,  silver  and  copper  mines  to  be 
sold  or  otherwise  disposed  of  as  congress 
should  thereafter  direct. 

In  all  the  pre-emption  laws  from  1S30 
down  to  the  present  time,  mineral  lands 
had  been  excepted. 

The  grants  to  the  State  of  California 
for  school  purposes,  made  by  the  act  of 
March  13th,  1853  (10  Stat,  at  L.  244), 
were  not  intended  to  cover  mineral 
lands.  Ivanhoe  Mining  Co.  ?;.  Key- 
stone Consol.  Min.  Co.,  102  U.  S. 
167.  Nor  coal  lands.  Mullan  v. 
United  Stales,  118  U.  S.  271. 

Indeed,  in  all  grants  of"  land,  to  the 
States  there  was  a  reservation  of  mines. 
See  Yale  on  Mining  Claims,  pp.  326-7. 
See,  infra,  note  2,  p.  515. 


A  like  reservation  is  contained  in  the 
grants  to  railroad  companies  under  the 
act  of  July  25th,  1866  (14  Stat,  at  L.  239), 
as  well  as  in  the  prior  act  of  July  ist, 
1862,  to  enable  the  building  of  a  rail- 
road from  the  Missouri  river  to  the 
Pacific  Ocean  (12  Stat,  at  L.  4S9).  See 
also  act  of  July  13th,  1S66  (14  Stat,  at  L. 
94).  B3'  an  act  passed  on  the  30th  day 
of  January,  1865  (13  Stat,  at  L.  567),  it 
was  provided  that  all  acts  passed  at  the 
first  session  of  that  congress  (the  3Sth 
congress)  granting  lands  to  States  and 
corporations  should  not  be  construed 
to  embrace  mineral  lands.  U.  S.  Rev. 
Stat.,  §  2346.  Fletcher  v.  Peck.  6 
Cranch  (U.  S.)  87.  See  Ah  Yew  v. 
Choate,  24  Cal.  562;  McLaughlin  v. 
Powell,  50  Cal.  64;  Secretary  v.  Mc- 
Garrahan,  9  Wall.  (U.  S.)  299. 

The  condition  of  the  law  prior  to  the 
act  of  1866  must  be  sought  largely  in 
the  decisions  by  the  courts  of  California, 
in  which  State  the  principal  mining  had 
been  done  up  to  that  date.  Most  of 
the  miners  also  flocked  in  that  portion 
of  Utah  Territory  which  afterwards 
constituted  the  State  of  Nevada,  came 
from  California,  and  brought  with  them 
the  laws,  rules  and  customs  which  had 
prevailed  in  that  State. 

"  The  rules  and  regulations  originally 
established  in  California  have,  in  their 
general  features,  been  adopted  through- 
out all  the  mining  regions  of  the  United 
States.  They  were  so  wisely  framed, 
and  were  so  just  and  fair  in  their  oper- 
ation, that  they  have  not  to  any  great 
extent  been  interfered  with  by  legisla- 
tion, either  State  or  national.  In  the 
first  mining  statute,  passed  July  26th, 
1866,  they  received  the  recognition  and 
sanction  of  congress,  as  they  had  pre- 
viously the  legislative  and  judicial  ap- 
proval of  the  States  and  Territories  in 
which   mines  of  gold  and  silver  were 
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that  act    the    digging    or    removal    of    minerals    in    the    public 
lands  was  a   trespass,    for  which  the  general  government  could 


found."  St.  Louis  Smelting  &  Refining 
Co.  V.  Kemp,  104  U.  S.  636. 

In  California,  tlie  public  mineral 
lands  of  the  State  were  held  to  be  open 
to  appropriation  by  anyone,  and  the 
one  first  occupying  any  portion  thereof 
made  it  his  by  the  act  of  occupancy. 
Smith  V.  Doe,  15  Cal.  100.  Gore  v. 
McBrayer,  18  Cal.  5S2;  R-ichardson  v. 
McXufty.  24  Cal.  339.  See  also  Gott- 
schall  V.  Jilelsing,  2  Nev.  185. 

And  the  State  from  the  beginning  of 
its  history  established  the  policy  of  per- 
mitting all  who  wished  to  work  the 
mines  to  do  so,  with  or  without  con- 
ditions. 

The  right  was  not  derived  from  ex- 
press legislation,  but  from  the  general 
course  of  legislation,  from  which  a 
general  licence  is  presumed.  Conger  v. 
Weaver,  6  Cal.  548;  s.  c,  65  Am.  Dec. 
528.     See  also  State  v.  Moore,  12   Cal. 

56. 

This  right  to  mine  for  the  precious 
metals  was  limited  to  public  lands. 
-Tartar   v.  Spring    Creek    Co.,    5    Cal. 

39.5- 

It  carried  with  it  the  right  to  what- 
ever was  indispensable  to  the  exercise 
of  the  privilege  of  mining,  such  as  the 
use  of  the  surface,  and  of  wood  and 
water  on  the  public  domain.  Tartar  v. 
Spring  Creek  Co.,  5  Cal.  395;  Clark  -u. 
Duval,  15  Cal.  85. 

A  party  thus  taking  possession 
of  public  mineral  land  was  entitled  to 
hold  it  as  against  all  the  world  except 
the  general  government,  where  the  land 
belonged  to' the  United  States.  Lentz 
f.  Victor,  17  Cal.  271;  Rupley  11.  Welch, 
23  Cal.  453;  Hughes  v.  Devlin,  23  Cal. 
501;  Doran  v.  Central  Pac.  R.  Co.,  24 
Gal.  245;  PhcEnix  Min.  Co.  v.  Law- 
rence, 55  Cal.  143.  And  see  Fitzgerald 
V.  Urton,  5  Cal.  308;  Merced  Min.-  Co. 
f.  Fremont,  7  C'al.  317;  s.  c,  68  Am. 
Dec.262;  Merrittz).  Judd,  14  Cal.  59; 
Attwood  V.  Fricot,  17  Cal.  37;  s.  c,  76 
Am.  Dec.  567;  Hess  v.  Winder,  30  Col. 
349;  Correa  v.  Frietas,  42  Cal.  339; 
Mallet  V.  Uncle  Sam  Min.  Co.,  i 
Nev.  188;  Faxon  v.  Barnard,  4  Fed. 
Rep.  705. 

Even  though  the  occupant  were  an 
alien.  Mitchell  v.  Hagood,  6  Cal.  148. 
Co«/a;-e  Lee  Doon  v.  Tesh,  68  Cal. 
■t3- 

But  the  rule  has  its  limitations,  and 
there  are  possessory  rights   which  will 


be  protected  against  the  acts  of  the 
i-niner,  as  where  there  are  valuable 
permanent  improvements,  such  as 
houses,  orchards,  vineyards,  growing 
crops,  etc.  Smith  v.  Doe,  15  Cal.  100; 
Gillan  V.  Hutchinson,  16  Cal.  153. 

As  to  the  extent  of  these  early  loca- 
tions, see  Table  Mt.  Tunnel  Co.  v. 
Stranahan,  20  Cal.  198. 

The  method  which  had  grown  up  in 
California  of  locating  mining  claims 
abundantly  appears  from  the  difTerent 
decisions  of  the  supreme  court  of  that 
State.  As  is  said  in  Merton  v.  Solambo 
Copper  Min.  Co.  (26  Cal.  527),  "there 
had  sprung  up  throughout  the  mining 
regions  of  that  State  local  customs  and 
usages  by  which  persons  engaged  in 
mining  pursuits  were  governed  in  the 
acquisition,  use,'  forfeiture  or  loss  of 
mining  ground.  These  customs  differed 
in  different  localities,  and  varied  to  a 
greater  or  less  extent,  according  to  the 
character  of  the  mines.  They  pre- 
scribed the  acts  by  which  the  right  to 
mine  a  particular  piece  of  ground  cojild  ' 
be  secured  and  its  use  and  enjo^'ment 
continued  and  preserved,  and  bv  what 
nonaction  on  the  part  of  the  appropria- 
tor  such  right  should  become  forfeited 
or  lost,  and  the  ground  become  as  at 
first  pubh'ci  Juris,  and  open  to  the  ap- 
propriation of  the  next  comer.  They 
were  few,  plain  and  simple,  and  well 
understood  by  those  with  whom  they 
originated.  They  were  well  adapted  to 
secure  the  end  designed  to  be  accom- 
plished, and  were  adequate  to  the  judi- 
cial determination  of  all  controversies 
touching  mining  rights." 

A  similar  view  is  taken  by  the  courts 
of  Nevada.  Mallett  v.  Uncle  Sam  Min. 
Co.,  I  Nev.  188;  Oreamuno  v.  Uncle 
Sam  G.  and  S.  Min.  Co.,  i  Nev.  215; 
Sparrow  v.  Strong,  3  Wall.  (U.  S.)  97. 
And  in  Colorado,  Sullivan  f.  Hense,  2 
Col.  424. 

And  while  the  courts  presume  title 
in  the  first  appropriator,  the  presump- 
tion is  of  a  title  which  is  subject  to  the 
conditions  imposed  by  the  mining 
laws  and  customs.  Mallett  v.  Uncle 
Sam  Min.  Co..  i  Nev.  18S.  See  also,  as 
to     Miners'    Customs,    infra,    pt.    V, 

§  I- 

For  a  history  of  the  attempted  legis- 
lation concerning  mines  and  mineral 
lands  prior  to  the  act  of  1866,  see 
Yale  on  Mining  Claims  340,  350. 
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maintain  an  action  at  law,  and  to  restrain  which  injunction 
would  lie.^ 

2,  Eight  to  Appropriate  Mineral  Land  Conferred  by  the  Acts  of 
Congress. — The  first  act  recognizing  rights  acquired  in  mineral 
lands  belonging  to  the  United  States  is  one  confirming  such  rights 
in  the  State  of  Nevada,  and  was  enacted  in  May,  1866.*  Then 
followed,  in  July  of  the  same  year,  the  general  act  throwing  open 
to  exploration  and  purchase  by  any  citizen  of  the  United  States, 
or  anyone  who  has  declared  his  intention  to  become  such,  all  the 
mineral  lands  lying  in  the  public  domain.^    • 

The  provisions  governing  this  subject  are  now  all  contained  in 
the  United  States  Revised  Statutes.* 


1.  United  States  v.  Gear,  3  How.  (U. 
S.)  120;  Cotton  V.  United  States,  ir 
How.  (U.  S.)  229;  United  States  v. 
Cartiltero,  2  Black  i;  United  States  t>. 
Parrott,  i  McAlI.  (U.  S.)  271;  s.  c.,  i 
McAU.  (U.  S.)  447.    See,  infra,  pt.  XH, 

k  I- 

"Before  the  enactment  of  any  stat- 
vite  recognizing  and  regulating  his 
possessory  rights,  the  mining  locator, 
as  between  himself  and  the  United 
States,  was  technically  a  mere  tres- 
'passer  upon  the  public  domain.  Duggan 
V.  Davey  (Dak.),  26  N.  W.  Rep.  887. 

Prior  to  the  act  of  1866,  the  occupy- 
ing and  ^vorking  of  mineral  lands  did 
not  .confer  upon  the  occupant  any  right 
or  title  as  against  the  United  States 
or  its  grantees.  Lee  Doon  v.  Tesh,  68 
Cal.  43;  Doran  v.  Central  Pac.  R.  Co., 
24  Cal.  245. 

From  the  want  of  specific  action  by 
congress,  from  its  mere  passiveness, 
no  inference  could  be  drawn  of  a  gen- 
eral licence  to  work  mines  in  the  pub- 
lic lands.  A  forbearance  by  the  gen- 
eral government  to  exercise  its  rights 
confers  no  positive  right  upon  the 
miner.  Boggs  v.  Merced  Mining  Co., 
14  Cal.  374. 

2.  This  act  provided  that  all  posses- 
sory rights  acquired  by  citizens  of  the 
United  States  to  mining  claims  dis- 
covered, located  and  originally  recorded 
in  compliance  with  the  rules  and  regu- 
lations adopted  by  miners  in  the  Pah- 
Ranagat  and  other  mining  districts  in 
the  territory  recovered  by  the  act  should 
remain  as  valid  subsisting  mining 
claims;  but  this  was  not  to  be  construed 
as  granting  the  title  In  fee  to  any  min- 
ing lands  held  by  possessory  titles -in 
the  mining  States  and  Territories.  14 
Stat,  at  L.,  ch.  73,  §  2,  p.  43. 

3.  It  will  be  noted  that  the  title  of  this 
far-reaching  act  gives  anything   but  a 


true  idea  of  its  purport,  It  is  entitled 
"An  act  granting  the  right'  of  way  to 
ditch  and  canal  owners  over  the  public 
lands,  and  for  other  purposes."  A  very 
interesting  account  of  the  passage  of  the 
act,  and  an  explanation  of  its  title,  will 
be  found  in  Yale  on  Mining  Claims,  on 
pages  10,  et  seq. 

4.  U.  S.  Rev.  Stat.,  §§  231S-2352. 

These  grants,  like  other  grants  by 
congress,  are  to  be  liberally  construed 
in  favor  of  the  grantee.  Robertson  v. 
Smith,  I  Mont.  410. 

It  was  not  intended  by  the  act  of  1866 
to  interfere  with  possessory  rights 
previously  acquired,  or  which  might 
be  afterwards  acquired.  The  intention 
was  to  secure  such  rights.  The  act 
continued  the  system  of  free  mining, 
holding  the  mineral  lands  open  to  ex- 
ploration and  occupation,  subject  to  leg- 
islation by  congress,  and  to  local  rules. 
"It  recognized  the  obligation  of  the 
general  government  to  respect  private 
rights  which  had  grown  up  under  its 
tacit  consent  and  approval.  It  proposed 
no  new  s^'stem,  but  sanctioned  regula- 
tions and  confirmed  a  system  already 
established,  to  which  the  people  were 
attached."  Jennison  t).  Kirk,  98.  U.S. 
453. 

The  act  of  1866  provided  only  for 
the  sale  of  quartz  mines,  though  all 
kinds  of  mines  were  open  to  explora- 
tion and  working.  Woodruif  f.  North 
Bloomfield  Gravel  Min.  Co.,  18  Fed. 
Rep.  776. 

Placer  claims  first  became  the  sub- 
ject of  regulation  by  the  Mining  act  of 
July  9th,  1870  (16  Stat,  at  L.  218).  The 
act  of  May  ipth,  1872,  limited  the  claim 
which,  by  the  former  act,  might  be  of 
any  size,  to  20  acres.  Both  of  those 
acts  are  re-enacted  in  the  revision  ot 
187s  ihk  2330.  2331).  St.  Louis,  S.  and 
R.   Co,  V.  Kemp,  104  U.  S.  636, 
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These  acts  created  three  distinct  classes  of  titles:  title  by 
possession;  the  complete  equitable  title;  title  in  fee  simple.^ 

3.  Mineral  Lands  in  the  States. — Congress  has,  by  various  acts, 
relinquished  and  granted  to  several  of  the  States  the  title  to  the 
mineral  lands  within  their  borders.^ 


Since  the  adoption  of  the  Revised 
Statutes,  section  5596  of  whicli  repeals 
all  other  provisions  of  the  acts  embraced 
therein  except  such  as  are  contained  in 
the  revision,  no  reference  can  be  had  to 
the  original  statutes  to  control  the  con- 
struction of  any  section  of  the  Revised 
Statutes  when  its  meaning  is  plain,  al- 
though in  the  original  statutes  it  may 
have  had  a  larger  or  more  limited  ap- 
plication than  that  given  to  it  in  the  re- 
vision. Detieback  v.  Hawke,  X15  U.  S. 
392- 

1.  Opinion  of  secretary  of  interior, 
in  re  American  Hill  Quartz  Mine, 
Copp's  Min.  Lands  239:  "A  title  by 
right  of  possession  (obtained  under  § 
2324)  is  the  lowest  grade  of  title  known 
to  the  mining  laws;  the  next  is  the 
equitable  title  which  accrues  upon  pur- 
chase and  entr3'  (Stark  -'.  Starrs,  6 
Wall.  418);  while  the  third  and  final 
grade  is  the  lee  simple,  Avhich  is  ac- 
quired by  patent."  Land  Office  Rulings, 
Copp's  Min.  Lands  239;  Pacific  Coast 
M.  and  M.  Co.  v.  Spargo,  16  Fed.  Rep. 
348- 

A  mining  location  under  these  acts 
gives  the  locator,  before  a  patent  issues, 
the  right  to  the  exclusive  possession  and 
enjoyment  of  all  the  surface  ground  in- 
cluded within  the  lines  thereof  He  is 
not  limited  to  the  necessary  use  of  the 
ground  for  mining  purposes.  Talbott 
V.  King,  6  Mont.  76;  Iron  Silver  Min. 
Co.  -v.  Cheesman,  8  Fed.  Rep.  300. 

The  locator  becomes  the  owner  as 
against  any  other  claimant  Atkins  v. 
Hendree,  i  Idaho  Ter.  107;  i  Idaho  95; 
Silver  Bow  M.  and  M.  Co.  v.  Clark,  c 
Mont.  378. 

But  prior  to  the  payment  of  the  pur- 
chase money  and  the  delivery  of  a  re- 
ceipt therefor  by  a  register  and  re- 
ceiver of  the  proper  land  office,  the 
locator  possesses  a  mere  privilege  to 
purchase  the  property.  Hamilton  v. 
Southern  Nev.  Gold  and  Sil.  M.  Co., 
33  Fed.  Rep.  562. 

If  all  the  conditions  required  by  the 
statutes  have  been  performed,  the  full, 
equitable  title  is  vested  in  the  discov- 
erer, the  government  retaining  only  the 
naked  legal  title  which  it  holds  in  trust 
lor  the  discoverer   or   his   assigns.     If 


the  conditions  are  only  partially  per- 
formed, still  he  has  an  absolu,te  right  of 
possession  and  an  inchoate  title,  which 
may  be  rendered  complete  by  further 
performance  of  the  conditions.  Aspen 
M.  ic.  S.  Co.  V.  Rucker,  28  Fed.  Rep. 
220. 

Where  the  holder  of  a  Mexican  grant 
containing  a  quicksilver  mine  conveyed 
the  mine  to  one  who  went  into  posses- 
sion and  held  it  for  twenty-five  years, 
and  afterwards  conveyed  the  land 
granted  to  another  party  who  obtained 
a  patent  therefor,  the  latter  will  be  held 
a  trustee  for  the  former,  and  will  be 
compelled  to  convey  to  him  the  legal 
title.  Santa  Clara  Min.  Assoc,  v. 
Quicksilver  Min.  Co.,  17  Fed.  Rep.  657. 

Claims  to  mineral  lands  are  titles,  to 
all  practical  purposes,  estates  of  free- 
hold, transferable  and  descendible  as 
such.  Forbes  v.  Gracey,97  U.  S.762; 
Watts  V.  White,  13  Cal.  321;  Merritt  v. 
Judd,  14  Cal.  59;  Hardenbergh  v.  Bacon, 
33  Cal.  356;  Hughes  v.  Devlin,  23  Cal. 
501;  Carrhart  i'.  Montana  etc.  Min.  Co., 
I  Mont.  245;  Hopkins  v.  Noyes,  4 
Mont.  550;    Houtz  V.  Gisborn,  i   Utah 

173- 

"It  passes  to  the  heir,  is  subject  to 
seizure  and  sale  as  real  estate,  must  be 
conveyed  by  deed,  and  is  subject  to  par- 
tition. Aspen  Min.  and  Sm.  Co.  v. 
Rucker,  28  Fed.  Rep.  220;  Harrie  v. 
Equator  M.  .and  S.  Co.,  8  Fed.  Rep. 
866;  Land  Off.  Rulings,  Copp's  Min. 
Lands,  85,  87;  Collier  on  Mines,  §§  5, 
12;  Gillett  V.  Gafifney,  3  Colo.  351;  Sears 
V.  Taylor,  4  Colo.  40;  Filmore  v.  Reith- 
man,  6  Colo.  124;  McKeon  v.  Bisbee,  9 
Cal.  137;  Wattsw.  White,  13  Cal.  324; 
Merritt  1'. Judd,  14  Cal. 64;  Lowe t'.  Alex- 
ander, 15  Cal.  302;  Hughes  v.  Devlin, 
23  Cal.  501;  Spencer  v.  Winselman,  42 
Cal.  479;  Dall  V.  Confidence  Sil.  Min. 
Co.,  3  Nev.  531;  Canfield  v.  Ford,  28 
Barb.  (N.  Y.)  336;  Coleman  v.  Cole- 
man, 19  Pa.  St.  100;  Coleman  -'.  Blee- 
velt,  43  Pa.  St.  176. 

As  to  Partition,  see  further,  infra, 
pt.  XII,  \  3. 

Acquiring  a  mining  property  by  lo- 
cation is  an  acquisition  by  purchase. 
Megendorf  v.  Frohner,  3  Slont.  282. 

2.  By  the  act   of  March  3rd,   1S29  (4 
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If  a  State  statute  as  to  mineral  lands  or  rights  therein  is  in  any 
respect  repugnant  to  the  act  of  .congress,  it  is  to  the  extent  of 
such  repugnancy  repealed  by  said  acts.^ 

,  4,  Who  May  Locate. — The  original  act  provided  that  the  mineral 
lands  should  be  open  to  exploration  and  purchase  by  all  citizens 
of  the  United  States  and  those  who  have  declared  their  intention 
to  become  such.^  And  in  this  point  of  citizenship  being  requisite 
to  the  exercise  of  their  right,  there  has  been  no  change  in  the 
law.* 


Stat,  at  L.  364),  lead  mines  were  author- 
ized to  be  sold  in  Missouri,  and  the  au- 
thorization was  extended  to  Illinois, 
Arkansas,  Wisconsin  and  Iowa  by  the 
acts  of  July  nth,  1846  (9  Stat,  at  L.  36), 
and  of  March  3rd,  1847  (9  Stat,  at  L. 
179).  The  copper  mines  of  Michigan 
were  opened  to  sale  by  the  acts  of  March 
1st,  1S47  (g  Stat,  at  L.  146),  and  of  Sep- 
tember 26th,  1S50  (9  Stat,  at  L.  472). 
By  the  acts  of  July  1st,  1864  (13  Stat,  at 
L.  343),  and  March  3rd,  1865  {13  Stat,  at 
L.  529J,  the  reservation  of  coal  lands 
was  abolished  'throughout  the  United 
States.  The  States  of  Michigan,  Wis- 
consin and  Minnesota  were  also  ex- 
pressly excepted  from  the  operation  of 
the  law  as  to  mineral  lands  by  the  act 
of  February  iSth,  1873  (U.  S.  Rev. 
Stat.,  §  2345);  and  the  States  of  Missouri 
and  Kansas  by  the  act  of  May  5th,  1876. 

The  act  of  California  of  April  20th, 
18^2,  contained  a  proviso  permitting 
the  occupant  of  lands  containing  mines, 
but  which  had  been  settled  for  purposes 
of  cultivation,  to  work  them  as  fully 
and  unreservedly  as  they  might  or 
could  do  had  no  possession  or  claim 
been  made  for  grazing  or  agricultural 
purposes. 

Scliool  Lands.— The  title  of  the  State 
of  Michigan  to  the  i6th  section  which 
was,  by  the  act  of  congress,  reserved 
for  school  purposes  in  that  State,  can- 
not be  defeated  by  entry  of  the  same  as 
mining  land,  even  though  a  patent  has 
been  issued  to  the  person  so  entering  it. 
Cooper  V.  Roberts,  18  How.  (U.  S.) 
173;   see   also  pt.  Ill,   (j  5,  note   i,  p. 

Where  coal  lands  are  listed  to  the 
State  of  California  by  the  proper  ofS- 
cers  of  the  United  States  as  school 
lands,  such  selection  can  be  vacated  and 
the  title  of  the  State  and  its  grantees 
thereto  annulled  by  a  suit  in  equity 
Drought  by  the  United  States  through 
its  proper  ofBcers  for  that  purpose. 
Mullan  V.  United  States,  118  U.  S. 
371. 

hi 


1.  Belk  V.  Meagher,  104  U.  S.  279. 
The  federal  laws  are  paramount,  and 
State  laws  in  conflict  therewith  are 
nugatory.  Johnson  v.  McLaughlin,  i 
Ariz.  493. 

2.  Act  July  26th,  1866,  §  I  (14  Stat, 
at  L.,  p.  251);  Anthony  r;.  Jillison  (Cal. 
1890),  23  Pac.  Rep.  419. 

3.  U.  S.  Rev.  Stat.,  §  2319;  Croesus 
M.  M.  and  S.  Co.  v.  Colorado  Land 
and  M.  Co.,  19  Fed.  Rep.  82;  Boscn- 
thal  I'.  Ives  (Idaho),  12  Pac.  Rep.  904; 
s.  c,  15  Min.  Rep.  324.  The  reasons  for 
thus  limiting  mining  rights  are  very 
forcibly  set  forth  in  the  report  of  the 
select  committee  to  the  provisional  leg- 
islature of  California  in  1850,  an  ab- 
stract of  which  will  be  found  in  Yale 
on  Mining  Claims,  pp.  31,  32;  also  in 
the  debates  in  the  United  States  senate 
in  the  same  year.  See  same  work, 
pp.  343,  et  scq. 

Wlio  Are  Citizens? — "All  persons  born 
or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,  and 
none  others,  are  citizens  of  the  United 
States."  North  Noonda3'  Mining  Min, 
Co.  V.  Orient  Min.  Co.,  i  Fed,  Rep, 
527;  s,  c,  6  Sawy.  (U.  S.)  299;  3  Am, 
and  Eng,  Encyc,  of  Law  252, 

A  foreign  born  son  becomes  a  citizen 
by  the  naturalization  of  his  father  dur- 
ing the  son's  minority.  North  Noon-' 
day  Min.  Co.  v.  Orient  Min.  Co.,  i  Fed. 
Rep.  527;  s.  c,  6  Sawy,  (U.  S.)  299; 
3  Am.  and  Eng.  Encyc.  of  Law  242. 

A  corporation  organized  and  exist- 
ing under  the  laws  of  a  State  is  to  be 
deemed  a  citizen.  North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  1  Fed. 
Rep.  523;  s.c,  6Sawy.  (U.  S.)  299;  Mc- 
Kinley  v.  Wheeler,  130  U.  S,  630.  In 
the  latter  case  Mr,  Justice  Field  adds 
the  qualifying  words,  "all  of  whose 
members  are  citizens  of  the  United 
States."  And  it  has  recently  been 
held  in  Colorado  that  it  must  be  shown 
that  the  corporation  was  organized 
under  the  laws  of  the  United  States  or  . 
of  some  State  or  Territory  thereof,  and 
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that  the  members  are  citizens  and  sev- 
erally and  individually  qualified  and 
competent  to  make  the  location. 
Thomas  v.  Chisholm  (Colo.),  21  Pac. 
Rep.  loig.  See  also  4  Am.  and  Eng. 
Encyc.  of  Law  195. 

Coal  Lands. — Under  the  statute  per- 
mitting the  purchase  of  coal  lands  the 
purchaser  is  not  required  to  make  affi- 
davit that  he  is  not  doing  so  for  the 
benefit  of  others,  and  he  may  contract, 
before  his  purchase,  to  sell,  and  that 
contract  may  be  enforced.  It  is  a  valid 
location  and  sale. 

It  makes  no  difference  whether  the 
second  purchaser  has  or  has  not  pre- 
viously exercised  his  right  to  purchase 
under  the  statute,  or  that  it  is  a  corpora- 
tion part  of  whose  members  are  not 
ehgible  to  make  such  a  purchase. 
United  States  v.  Trinidad  Coal  and 
Coking  Co.,  37  Fed.   Rep.  180. 

In  the  absence  of  evidence  to  the 
contrary,  it  will  be  presumed  that  one 
making  a  location  is  a  citizen,  or  has 
declared  his  intention  to  become  such. 
Garfield  M.  and  M.  Co.  v.  Hammer,  6 
Mont.  53;  Jantzen  v.  Arizona  Copper 
Co.  (Ariz.),  20  Pac.  Rep.  93.  Compare 
Wood  V.  Aspen  Min.  and  Smelting  Co., 
36  Fed.  Rep.  25. 

The  naturalization  of  an  alien  during 
trial  will  not  retroact  so  as  to  vali- 
date his  claim.  Wulff  D.  Manuel  (Mont.), 
23  Pac.  Rep.  723. 

Eights  of  Aliens. — Where  an  alien 
makes  a  location,  and  afterwards  be- 
fore any  adverse  rights  have  accrued, 
declares  his  intention  to  become  a  citi- 
zen, all  that  he  had  then  done  towards 
locating  the  claim  would  accrue  to  him 
as  of  that  date.  Croesus  M.  M.  &  S. 
Co.  V.  Col.  L.  &  M.  Co.,  19  Fed.  Rep. 
82. 

If  one  not  a  citizen  performs  all  acts 
necessary  to  make  a  valid  location,  and 
does  the  work  necessary  to  be  done  by 
a  citizen  to  keep  his  claiin  good,  until 
he  conveys  to  one  who  is  a  citizen,  and 
if  the  grantees  who  are  citizens,  after 
the  conveyance  to  them  take  possession 
and  control,  and  keep  up  the  monu- 
ments and  markings  and  perform  the 
necessary  conditions  to  keep  the  claim 
good,  such  grantees  acquire  a  good  and 
valid  right  [o  the  claim  from  the  ciate 
of  the  conveyance  to  them,  provided 
that  no  other  rights  had  attached  be- 
fore such  conveyance  to  them,  and 
such  subsequent  performance  of  said 
required  conditions  by  them.  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co., 
I  Fed.  Rep.  537.  See  also  In  re  Kemp- 


ton  Mine,  Dec.  G.  L.  Off.,  January  2nd, 
1S75;  Copp's  Min.  Lands,  p.  154; 
Osterman  v.  Baldwin,  6  Wall.  (U.  S.) 
122. 

Where  a  citizen  and  an  alien  joined 
in  making  a  location,  and  the  alien  con- 
tributed his  share  -of  the  money  ex- 
pended for  work  on  the  claim,  the 
citizen  could  not  afterwards  relocate 
the  claim  in  his  own  name  on  the 
ground  of  the  incapacity  of  the  alien, 
if  the  latter  became  a  citizen  before 
such  relocation.  Sever  v.  Gregovich, 
16  Nev.  325. 

If  one  or  more  of  the  locators  are 
citizens,  the  claim  is  good  as  to  such  as 
are  citizens,  though  some  of  the  others 
are  aliens  and  not  entitled  to  make  a 
location.  North  Noondaj'  Min.  Co,  v. 
Orient  Min.  Co.,  i   Fed.  Rep.  537. 

Prior  to  the  act  of  congress  of  March 
3rd,  18S7  (ch.  340),  where  a  location  had 
been  'made  by  one  competent  as  to 
citizenship,  such  location  could  have 
been  sold  to  an  alien,  or  a  foreign  cor- 
poration. Ferguson  i'.  Neville,  61  Cal. 
3^6;  Territory  of  Montana  v.  Lee,  2 
Mont.  Ill,  138;  Land  Off.  Rulings, 
Copp's  Min.  Land  177.  But  compare 
Tibbetts  f.  Ah  Tong,  4  Mont.  536; 
Ferguson  t'.  Neville,  61   Cal.  356. 

An  alien  occupant  ma3'  rely  upon 
his  possession  as  against  a  mere  tres- 
passer. Mitchell  V.  Hagood,  6  Cal. 
148. 

The  affidavit  of  the  party  himself  is 
competent  evidence  of  his  naturaliza- 
tion, though  without  the  statutory  pro- 
vision it  would  not  be  admissible. 
North  Noonday'  Min.  Co.  v.  Orient 
Min.  Co.,  6  Sawy.  (U.  S.)  503;  s.  c,  11 
Fed.  Rep.   125. 

The  statute,  however,  applies  to  all 
the  purposes  of  the  act;  it  is  not  only 
admissible  in  the  land  office  for  the 
purposes  of  entitling  the  locator  to  a 
patent,  but  extends  to  the  litigation  of 
all  claims  arising,  under  the  act,  as  well 
in  the  courts  as  in  the  land  department. 
North  Noondav  M.  Co.  v.  Orient  M. 
Co.,  6  Sawy.  (U.  S.)  503;  s.  c,  11  Fed. 
Rep.  125. 

The  oath  of  one  of  several  locators  is 
prima  facie  evidence  of  the  citizenship 
of  all  the  locators.  Hammer  v.  Gar- 
field Min.  Co.,  130  U.  S.  291.  As  to 
rules  for  proof  of  citizenship,  see  Regu- 
lations G.  L.  O.,  §  78,  p.  27;  G.  L.  O. 
Dec.  Aug.  2nd,  1S76,  Copp's  Ivlin.  Lands, 
p.  194. 

Proof  by  Agent. — Where  proof  is 
made  by  an  agent,  it  must  be  shown 
that  he  has  a  duly  authorized  power  of 
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The  law  makes  no  distinction  on  account  of  age  or  sex,  and  a 
female  who  comes  within  the  terms  of  the  law  has  capacity  to 
make  a  valid  location;^  as  has  also  a  minor,^ 

5,  What  Lands  May  be  Located, — The  right  to  mine  can  be  given, 
whether  by  State  or  federal  laws,  only  in  public  lands.  Where 
the  lands  have  become  the  property  of  an  individual,  the  govern- 
ment's right  over  them  is  gone.* 


attorney  from  each  claimant.  Land 
Commrs.  Dec.  November  23rd,  187S; 
Copp's  Min.  Lands,  p.  234. 

Proof  can  be  made  by  an  agent  only 
when  the  part_y  does  not  reside  in  the 
land  district  in  which  the  mine  is  lo- 
cated. Circular  of  January  17th,  18S1, 
G.  L.  O.,  Copp's  Min.  Lands,  p.  65.  See 
also  p.  532,  note  3,  infra.  Instruction  to 
jur)',  see  Schultz  v.  Keeler,  21  Pac.  Rep. 
41S. 

1.  Land  Off.  Rulings,  Copp's. Min. 
Lands  221. 

2.  Thompson    v.  Spray,  72   Cal.  528. 

3.  United  States  v.  Castillero,  2 
Black  (U.  S.)  717;  Boggs  v.  Mer- 
ced Min,  Co.,  14  Cal.  279;  s.  c,  3  Wall. 
(U.  S.)  304;  tlenshaw  v.  Clark,  14  Cal. 
461. 

Only  the  unoccupied  and  unappro- 
priated mineral  lands  of  the  United 
States  are  open  to  exploration  and  loca- 
tion.     Armstrong   v.    Lower,  6   Colo. 

393- 

When  a  location  has  once  been 
made,  the  ground  covered  thereby'  is 
not  public  mineral  land,  and  no  one 
can  make  another  location  thereon  so 
long  as  the  first  location  is  a  subsisting 
one — n,ot  even  the  first  locator  himself^ 
Golden  Terra  Min.  Co.  v.  Mahler,  4 
Pac.  Coast  L.  J.  405;  s.  c,  4  Min. 
Rep.  390. 

But  ground  does  not  cease  to  be  "un- 
occupied "  within  the  meaning  of  the 
acts  of  congress,  where  it  is  simply 
taken  possession  of  by  a  party  who 
does  not  proceed  to  comply  with  the 
requirements  of  the  laws  relating  to 
locations.  Belk  v.  Meagher,  104  U.  S. 
284;  Sparks  v.  Pierce,  iiq  U.  S.  408; 
Harris  v.  Equator  M.  &  S!  Co.,  8  Fed. 
Rep.  865;  Chapman  v.  T03'  Long,  4 
Sawy.  (U.  S.)  28;  Moi-enhaut  i".  Wilson, 
52  Cal.  263;  Funk  v.  Sterrett,  59  Cal. 
613;  Horswell  v.  Ruiz, 67  Cal.  11 1;  Mc- 
Kinstry  v.  Clark,  4  Mont.  370;  Noyes 
V.  Black,  4  Mont.  527;  Hopkins  v. 
Noyes,  4  Mont.  550;  Garfield  M,  &  M, 
Co,  V.  Hammer,  6  Mont.  53;  McCor- 
mick  V.  Varnes,  2  Utah  355. 

Mere  occupancy  of  the  public  lands 


and  making  improvements  thereon,  or 
working  them  for  ore,  gives  to  the  oc- 
cupier no  vested  right  therein  as  against 
the  general  government  or  any  pur- 
chaser under  it,  or  anyone  complying 
with  its  laws  as  to  locating' mineral 
lands  (see  cases  above  cited),  Doran 
V.  Central  Pac.  R.  Co.,  24  Cal.  245, 

The  right  to  possession  comes  only 
from  a  valid  location.  McKinstry  v. 
Clark,  4  Mont.  370.  And  mining  ground 
cannot  be  held  by  possession  alone 
against  a  valid  location,  No3'es  v. 
Black,  4  Mont,  527.  So  if  the  location 
has  become  forfeited  by  noncompliance 
with  the  provision  as  to  assessment 
work.     Hopkins  v.  Noyes,  4  Mont.  550. 

See,  to  same  effect.  Street  v.  Webber, 

7  Colo,  443;  Kinnev  v.  Consol,  Virginia 
Min.  Co.,  4  Sawy,"(U,  S.)  382. 

The  Supreme  Court  of  Cahfornia 
says  that  it  is  certain  that  mere  prior 
occupation  and  working  mineral  land 
without  complying  with  any  of  the  re- 
quirements of  the  laws  will  not  prevent 
a  peaceable  entry  and  location  by  an- 
other, even  though  the  first  occupant  is 
actually  in  possession  of  the  ground. 
Horswell  v.  Ruiz,  67  Cal.  in. 

There  is  a  well  recognized  distinction 
between  the  acts  essential  to  indicate 
possession  and  occupancy  of  agricul- 
tural lands,  and  those  necessary'  in  case 
of  mining  lands,  English't),  Johnson, 
17  Cal.  115;  s.  c,  76  Am.  Dec.  574; 
Hess  V.  Winder,  30  Cal.  349;  Dupont 
t).  James,  65  Cai.  555;  Filers  ?'.  Boat- 
man, 3  Utah  159.  See  Gibson  v. 
Puchta,  33  Cal,  310;  Phoenix  Mill  & 
Min.  Co.  V.  Lawrence,  55  Cal.  143, 

And  though  in  some  instances  a 
possession  by  occupancy  alone  is  rec- 
ognized, yet  in  sucfi  cases  the  holding 
is  limited  to  the  ground  actually 
worked.  If  a  title  is  assertqfi  to  a  full 
claim,  compliance  with  the  prerequi- 
sites must  be  shown,  Zollars  v.  High- 
lane;!  Chief  Cons,  Min,  Co.  v.  Evans,  2 
McCrary  (U,  S.)  39;  Crossman  v. 
Pendre,  2    McCrary  (l>.  S.)    139  s.  c, 

8  Fed.  Rep.  693;  Armstrong  v.  Lower, 
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And  a  later  locator  who  does 
comply  with  the  prerequisites  will  have 
the  better  title.  Grossman  v.  Pendre, 
2  McCrary  (U.  S.)  139;  s.  c,  8  Fed. 
Rep.  693;"Garthe  v.  Hart,  73  Cal.  541. 
Compare  Harris  v.  Equator  M.  &  S. 
Co.,  8  Fed.  Rep.  865. 

Where  no  mining  laws,  either 
statutory  or  miner's,  exist,  a  locator 
could  hold  only  by  actual  occupancy, 
and  only  so  much  and  for  so  long  a 
time  as  he  actually  occupied.  Mallett 
V.  Uncle  Sam  Min.  Co.,  i  Nev.  188. 

Yet  it  would  seem  that  as  to  lands 
actually  held  by  a  discoverer,  no  one 
can  by  a  later  discovery  assert  a  su- 
perior title,  even  though  the  former  has 
failed  to  comply  with  the  law.  And  if 
the  iirst  discoverer  is  shown  to  have 
been  on  the  ground  before  the  time 
when  the  second  discoverer  attempts  to 
make  his  location,  it  is  for  the  latter  to 
show  that  the  first  discoverer  had 
given  up  his  possession.  Faxon  v. 
Barnard,  4  Fed.  Rep.  705;  Lebanon 
Min.  Co.  V.  Cons.  Repub.  Min.  Co., 
6  Colo.  371;  Omar  ».  Soper,  11  Colo. 
380;  7  Am.  St.  Rep.  246. 

So,  too,  it  has  been  held  by  the  Su- 
preme Court  of  California  that  posses- 
sion of  a  raining  claim  taken  without 
reference  to  mining  rules  was  sufBcient 
as  against  one  entering  by  no  better 
title;  and  that  the  possession  need  not 
be  evidenced  by  actual  enclosures,  if 
the  ground  itself  was  included  within 
distinct,  visible  and  notorious  bounda- 
ries, and  the  party  first  taking  posses- 
sion was  working  a  portion  of  the 
ground  within  those  boundaries.  Eng- 
Hsh  V.  Johnson,  17  Cal.  107;  s.  c,  76 
Am.  Dec.  574;  Garthe  v.  Hart,  73  Cal. 
541.  And  see  Kinner  v.  Cons.  Vir- 
ginia Min.  Co., 4Sawy.  (U.  S.)  382;  Att- 
wood  V.  Fricot,  17  Cal.  37;  s.  c,  76  Am. 
Dec.  567;  Fitzgerald  v.  Urton,  5  Cal.  308; 
Mitchell  V.  Hagood,  6  Cal.  148.  In 
this  last  case  the  occupant  was  an  alien. 

But  such  boundaries  must  be  of  suffi- 
cient prominence  to  be  found  by  one 
honestly  concerned  and  diligently  en- 
deavoring to  discover  whether  the 
lands  claimed  by  some  other  person  for 
mining  purposes,  otherwise  he  cannot 
hold  beyond  the  possessio  pedis.  Hess 
V.  Winder,  30  Cal.  349. 

Where  a  competent  person  has 
taken  up  and  holds  mining  grounds,  in 
the  absence  of  evidence  to  the  contrary, 
a  grant  will  be  presumed,  and  the 
grounds  so  held  cannot  be  considered 
"unoccupied"  public  domain.  Rob- 
ertson V.  Smith,  I   Mont.  410;  Gropper 


V.  King,  4  Mont.  367;  Pralus  v.  Jeffer- 
son G.  &  S.  Min.  Co.,  34  Cal.  558. 

And  if  a  part_\-  after  taking  a  mere 
possession  industriously  proceed  to 
search  for  a  vein,  he  can  hold  the  sur- 
face as  against  any  other  party  not 
having  a  better  prior  right  thereto. 
Field  1'.  Gray,  i  Ariz.  404;  Golden 
Fleece  G.  &  S.  Min.  Co.  -j.  Cable  Con- 
solidated G.  &  S.  Min.  Co.,  12  Nev.  312; 
Gleeson  v.  Martin  White  Min.  Co.,  13 
Nev.  442,  460. 

During  the  period  between  the  first 
discovery  and  the  excavation  of  a 
shaft,  the  first  discoverer  will  be  protect- 
ed in  his  possession,  and  will  not  loose 
his  right  to  perfect  his  location  and  to 
perform  the  necessary  work  for  that 
purpose  by  the  wrongful  intrusion 
of  others  upon  the  premises  and  by 
threats  of  violence  against  the  first  dis- 
coverer if  he  should  attempt  to  retake 
possession  or  to  proceed  with  his  work. 
A  discoverer  cannot  be  deprived  of 
his  inchoate  rights  by  the  tortuous  acts 
of  others.  Nor  can  intruders  or  tres- 
passers initiate  any  rights  which  will 
defeat  those  of  the  prior  discoverers. 
Erhardt  v.  Boaro,  13  U.  S.  537;  Zollars 
Highland  Chief  C.  Min.  Co.  v.  Evans, 
2  McCrary  (U.  S.)  39;  Murley  v.  En- 
nis,  2  Colo.  300;  Strepey  v.  Stark,  7 
Colo.  614. 

The  first  discoverer  has  a  reasonable 
time  to  perfect  the  development. 
Murley  v,  Ennis,  2  Colo.  300;  Omer  v. 
Soper,  II  Colo.  380;  7  Am.  St.  Rep.  246. 

In  the  absence  of  any  local  regula- 
tion in  law  prescribing  the  time  to  be 
allowed  for  such  purpose,  the  question 
what  is  a  reasonable  time  would  have 
to  be  determined  by  the  circumstances 
of  each  case.  Gleeson  v.  Martin  White 
Min.  Co.,  13  Nev.  460;  Patterson  v. 
Hitchcock,  3  Colo.  533. 

A  corporation  having  purchased 
three  claims  Ij'ing  in  one  body,  made 
arrangements  to  sink  a  shaft  for  the 
benefit,  and  to  be  used  for  the  develop- 
ment of  all  the  claims,  collected  and 
brought  upon  ground  machinery  and 
supplies  for  the  purpose  of  sinking  such 
shaft  and  developing  and  joint!}'  work- 
ing all  the  claims.  From  the  time 
these,  preparations  were  made  the 
company'  had  agents  and  servants  on 
the  ground  erecting  machinery  and 
buildings,  exercising  acts  of  dominion 
and  ownership  over  the  claims,  claim- 
ing title  to  the  whole.  After  it  com- 
menced sinking  the  shaft  it  constantly 
and  vigorously  prosecuted  the  work  of 
developing  and  working  the  mines,  and 
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The  act  of  1866  does  not  designate  the  character  of  mineral 
lands  which  are  open  to  exploration;  but  the  act  of  1872  provides 
that  they  must  contain  "valuable  mineral  deposits."^     But  non- 


in  three  months  thereafter  had  erected 
buildings  and  machinery  upon  the 
ground,  and  had  collected  supplies  to 
the  amount  of  more  than  $30,000. 
These  acts  constitute  not  merely  a  con- 
structive possession  under  the  mining 
laws,  but  an  actual  occupation  and 
possession,  a.  possessio  Jfedis,  and  such 
domination  and  possession  extended  to 
the  bounds  of  the  claims  as  described 
in  the  conveyance  to  the  corporation — 
the  claims  lying  in  one  body,  conveyed 
by  one  deed  to  the  same  party,  and 
being  developed  by  the  same  means  as 
a  part  of  one  general  S3-stem.  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co., 
1  Fed.  Rep.  539. 

While  a  prospector  who  has  made  a 
location  may  protect  himself  in  his  pos- 
session during  the  time  allowed  for  his 
excavations,  and  this  possession  so  held 
is  good  as  a  possessor3'  title  against  all 
the  world  except  the  governrnent  of  the 
United  States,  yet  if  he  allows  others 
to  enter  upon  his  claim  and  make  a  lo- 
cation thereon  without  protest,  and 
such  subsequent  locator  first  makes 
actual  discovery  of  mineral  rock  in 
place,  such  first  discoverer  will  have 
the  better  title  to  the  mineral  so  discov- 
ered, though  the  first  locator  steadily 
prosecuted  the  work  of  development. 
Crossman  v.  Pendery,  8  Fed.  Rep.  693; 
s.  c,  2  McCrary  (U.  S.)  139. 

While  it  was  held,  and  properly  held, 
in  Atherton  z'.  Fowler  (96  U.  S.  513), 
that  the  right  of  pre-emption  could  not 
be  established  by  a  forcible  intrusion 
upon  the  possession  of  one  who  had 
already  settled  upon,  improved  and  en- 
closed the  property,  yet  if  a  peaceable 
entry  is  made  on  lands  not  enclosed  or 
improved,  and  not  in  the  actual  posses- 
sion of  any  person,  a  valid  right  may 
be  thereby  acquired.  Belk  v.  Meagher, 
104  U.  S.  279;  Horswell  v.  Ruiz,  67  Cal. 
III. 

The  fact  that  a  portion  of  a  discovery 
is  on  an  adjoining  claim  will  not  invali- 
date the  location.  Upton  v.  Larkin,  7 
Mont.  449. 

It  has  been  held,  by  the  courts  of  Cali- 
fornia, that  though  the  public  lands  are 
open  to  all  persons  desiring  to  enter 
upon  them  in  good  faith  for  mining 
purposes,  3et  the  rights  of  prior  occu- 
pants who  have  made  valuable  and 
permanent   improvements   thereon   are 


not  to  be  disregarded.  And  the  courts 
will  protect  private  rights  of  property, 
while  securing  to  the  utmost  extent 
consistent  with  such  rights  the  freedom 
of  the  mines,  and  enforcing  the  policy 
of  the  general  government  relative 
thereto.  Smith  z'.  Doe,  15  Cal.  100; 
Gillan  v.  Hutchinson,  i6  Cal.  153; 
Nixon  V.  Bear  R.  &  A.  Wat.  &  Min. 
Co.,  24  Cal.  367.  Thus  an  agricultural 
land  claimant  on  public  lands  can  pre- 
vent a  disturbance  of  his  possession  by 
one  entering  for  the  purpose  of  mining, 
if  he  can  show  that  his  fruit  trees  were 
planted  or  his  crops  sown  before  the 
land  was  located  for  mining  purposes. 
Ensminger  t',  Mclntire,  23  Cal.  593. 
But  see  Stoakes  zi.  Barrett,  5  Cal.  36, 
where  it  is  held  that  mines  in  the  public 
lands  are  open  to  be  worked,  notwith- 
standing the  lands  are  in  the  possession 
of  another  who  is  using  them  for  agri- 
cultural purposes. 

And  in  a  case  decided  about  the  same 
time,  that  court  says  that  it  is  the 
policy  of  both  the  State  and  federal  gov- 
ernments to  reserve  public  lands  con- 
taining minerals  from  settlement  for 
agricultural  purposes.  McClintock  v. 
Brjden,  5  Cal.  97;  s.  c,  63  Am.  Dec.  87. 
See  also  Bindge  v.  Smith,  14  Cal,  3S0; 
Ruplcy  Z'.  Welch,  23  Cal.  452.  The  case 
of  McClintock  v.  Bryden  (just  cited)  is 
an  authority  to  the  effect  that  a  person 
who  has  settled  for  agricultural  pur- 
poses upon  any  of  the  mining  lands  of 
California  has  settled  upon  such  lands 
subject  to  the  rights  of  miners,  who 
may  proceed  in  good  faith  to  extract 
any  valuable  metals  found  in  the  lands  so 
occupied,  in  the  most  practicable  man- 
ner in  which  they  can  be  extracted,  and 
with  the  least  injury  to  the  occupying 
claimant.  On  the  other  hand,  the  same 
court  holds,  in  Gibson  zi.  Puchta  (33 
Cal.  310),  that  where  the  title  is  based 
upon  possession  alone,  as  between  two, 
the  older  possession  gives  the  better 
title,  though  the  older  was  for  agricul- 
tural purposes,  and  the  younger  for 
mining.  And  see  Tevaroni  zl  Miller, 
34  Cal.  231;  Phcenix  Mill  &  Min.  Co. 
V.  Lawrence,  55  Cal.  143. 

See  also,  supra,  pt.  Ill,  §  i,  note. 
1.  The  same  term  is  carried  into  the 
Revised    Statutes   that    uses   the  lan- 
guage; "Lands  valuable  for  minerals, 

nnd  "valnnhlp  minprnl  HenOsitS."      And 


and  "valuable  mineral  deposits. 
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mineral  lands  may  be  located  as  mill  sites,  either  in  connection 
with  a  lode  location  or  separate  therefrom.^  Mineral  lands  are 
not  subject  to  entry  and  settlement  under  the  homestead  acts.^ 
Nor  can  title  to  land  known  at  the  time  to  be  valuable  for  its 
minerals  be  obtained  under  any  law  except  those  specially  per- 
taining to  mineral  lands. ^ 


this  has  been  held  by  the  secretary  of 
the  interior  to  mean  lands  whicii  it  will 
pay  to  mine  by  the  usual  modes  of  min- 
ing. Land  Off.  Rulings,  Copp's  Min. 
Lands  324. 

The  General  Land  Office,  in  its  cir- 
cular of  July  i,i;th,  1873,  held  that,  what- 
ever is  recognized  as  a  mineral  by  the 
standard  authorities  on  the  subject, 
where  the  same  is  found  in  quantity 
and  quality  to  render  the  land  sought  to 
be  patented  more  valuable,  on  this 
acount,  than  for  purposes  of  agri- 
culture, should  be  treated  bj'  this  office 
as  coming  within  the  purview  of  the 
Mining  act  of  May  loth,  1872,  and  this 
view  is  approved  by  the  secretary  of 
the  interior.  Copp's  Min.  Lands  309. 

Lands  in  which  minerals  are  found, 
but  not  in  such  quantity  as  to  justify 
expenditure  in  the  effort  to  extract  them, 
are  not  lands  to  which  the  term  "min- 
eral" in  the  sense  of  the  statute  is  ap- 
plicable. Deffenback  7'.  Hawke,  115  U. 
S.  392;  Ah  Yew  V.  Choate,  24  Cal.  562; 
Merrill  v.  Dixon,  15  Nev.  401.  And 
see  United  States  v.  Reed,  28  Fed. 
Rep.  483;  Alford  v.  Barnum,  45  Cal. 
.  482;  Shafer  v.  Constans.  3  Mont.  369. 

It  is  not  essential  to  the  validity  of 
a  discovery  that  the  mineral  bearing 
rock  should  be  found  in  place.  If  an 
outcrop  of  a  vein  or  body  of  mineral 
bearing  rock  be  found  on  the  surface, 
the  statute  of  Colorado  allows  the  dis- 
coverer sixty  days  within  which  to  show 
that  the  vein  or  body  is  in  place  at  a 
depth  often  feet  or  more  from  the  sur- 
face. Erhardt  v.  Boaro,  8  Fed.  Rep.  861. 
See  also  Gregory  v.  Pershbaker,  73  Cal. 
109. 

1.  mm  Site— U.  S.  Rev.  Stat.,  §  2337; 
Land  Off.  Reg.  Circ,  October  31st, 
18S1,  §^  72-76,  Copp's  Min.  Lands  44. 
The  mill  site  is  limited  to  five  acres, 
lb.,  also  p.  178. 

The  locator  must  show  that  the  land 
is  non-mineral  before  a  patent  will  issue. 
Land  Off.  Rulings,  Copp's  Min.  Lands 
88, 298. 

All  that  is  necessary  to  make  the 
claim  of  a  mill  site  by  the  owner  of  a 
non-contiguous  mining  claim  valid,  is 
the    reasonable     use    and    occupation 


thereof  for  mining  purposes  in  connec- 
tion with  the  mining  claim.  Hartman 
V.  Smith,  7  Mont.  19.  See  also  title 
Mills,  supra. 

2.  Act  of  June  21st,  1866,  14  Stat,  at 
L.,  ch.  127,^  I,  p.  67,  It  will  be  noticed 
that  this  exception  was  created  before 
the  passage  of  the  act  for  the  explora- 
tion and  sale  of  mineral  lands. 

3.  U.  S.  Rev.  Stat.,  §  2318.  And  a 
patent  issued  for  such  land  is  void. 
M&rton  V.  Nebraska,  21  Wall.  (U.  S.) 
660.  If  a  patent  issues  for  agricultural 
lands  on  which  there  is  a  known  lode, 
title  to  such  lode  does  not  pass  by  the 
patent.  Nor  does  the  failure  of  the 
government  survevor  to  segregate  such 
mineral  land  operate  to  defeat  the  rights 
of  one  who  has  located  the  lode  as  a 
mining  claim.  Gold  Hill  Quartz  Min. 
Co.  V.  Ish,  5  Oreg.  104.  The  same  rule 
applies  where  there  is  a  placer  on  the 
land  patented.  Land  Off.  Rulings, 
Copp's  Min.  Lands,  p.  176.  But  if 
mineral  deposits  are  discovered  after  the 
patent  has  issued,  they  pass  with  the 
patent.  Land  Off.  Rulings,  Copp's 
Min  Lands  121.  See  also  Moore  t'. 
Smaw,  T7  Cal.  199;  s.  c,  79  Am.  Dec. 
123;  Land  Off.  Rulings,  Copp's  Min. 
Lands  308.  No  title  from  the  United 
States  to  land  known  at  the  time  of 
sale  to  be  valuable  for  its  minerals,  or 
gold,  silver  and  other  precious  metals, 
can  be  obtained  under  the  pre-emption 
or  homestead  laws,  or  the  town  site 
laws,  or  in  any  other  way  than  as  pre- 
scribed by  the  laws  specially  authoriz- 
ing the  sale  of  such  lands,  except  in  the 
States  of  ?»Iichigan,  Wisconsin,  Min- 
nesota, Missouri,  Kansas.  Delfenback 
V.  Hawke,  in;  U.  S.  392;  Sparks  t'. 
Pierce,  115  U.'S.  408. 

Mere  occupancy  of  the  public  land 
and  making  iinprovements  thereon  give 
to  the  occupier  no  vested  right  therein 
as  against  the  general  government  or 
any  purchaser  under  it.  Sparks  v. 
Pierce,  115  U.  S.  40S. 

Coal  Lands. — Nor  do  coal  lands  pass 
under  a  town  site  patent.  Land  Off. 
Rulings,  Copp's  Min.  Lands  339. 

To  constitute  the  exemption  of  lands, 
as  coal  lands,  under  the  term  "known 
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mines,"  however,  it  is  not  sufficient 
that  there  should  be  mere  indications 
of  coal  bed  or  coal  fields;  there  must  be 
ascertained  coal  deposits  of  such  extent 
and  value  as  to  make  the  land  more 
valuable  as  a  coal  mine  than  for  agri- 
cultural purposes.  Colorado  Coal  & 
Iron  Co.  V.  United  States,  123  U.  S.  307. 

Discoveries  made  after  the  title  lias 
passed  from  the  United  States,  by 
which  the  land  becomes  profitable  to 
work  as  a  mine,  cannot  affect  the  title. 
Colorado  Coal  &  Iron  Co.  v.  United 
States,  123  U.  S.  307. 

Emphasis  is  placed  by  the  United 
States  supreme  court  upon  the  lan- 
guage "lands  knorvn  at  the  time  of  their 
sale  to  be  thus  valuable,"  in  order  to 
avoid  any  possible  conclusion  against 
the  validity  of  titles  which  may  be  issued 
for  other  kinds  of  land '  in  which  yejfrs 
afterward  rich  deposits  of  mineral  may 
be  discovered,  "It  is  quite  possible 
that  lands  settled  upon  as  suitable  only 
for  agricultural  purposes,  entered  by  a 
settler,  and  patented'  by  the  govern- 
ment under  the  pre-emption  laws,  may 
be  found  years  after  the  patent  has 
been  issued,  to  contain  valuable  miner- 
als. Indeed,  this  has  often  happened. 
We  therefore  use  the  term  knoiuti.  to  be 
valuable  at  the  time  of  sale,  to  prevent 
any  doubt  being  cast  upon  titles  to 
lands  afterwards  found  to  be  different 
in  their  mineral  character  from  what 
was  supposed  Avhen  the  entry  of  them 
was  made  and  the  patent  issued." 
Deffenbaek  v.  Hawke,  115  U.  S.  392. 
See  also  p.  524,  note  2. 

Town  Sites. — Land  embraced  within 
a  town  site  on  the  public  domain,  when 
unoccupied,  is  not  exempt  from  location 
and  sale  for  mining  purposes;  its  ex- 
emption is  only  from  settlement  and 
sale  under  the  pre-emption  laws  of  the 
United  States.  Steel  v.  St.  Louis 
Smelting  Co.,  106  U.  S.  447.  See  also 
preceding  note  and  article  Town  Sites. 

Where  at  the  time  a  town  site  patent 
was  issued,  no  mineral  was  known  to 
exist  in  the  land  embraced  therein,  such 
patent  is  paramount  to  a  mineral  patent 
issued  at  a  later  date,  if  the  original 
mining  location,  made  before  the  town 
site  patent  issued,  was  so  uncertain  that 
the  land  described  therein  could  not  be 
identified,  and  it  was  not  amended  until 
after  the  town  site  patent  was  issued. 
Blackmore  v.  Reilly  (Ariz.),  17  Pac. 
Rep.  72, 

Town  site  lots  located  upon  an 
abandoned  mining  claim  are  not  a  lo- 
cation upon  lands  "known  to  be  valu- 


able for  its  minerals;"  to  be  within  such 
term  they  must  not  only  be  known,  but 
known  to  be  valuable  at  the  date  of  the 
patent,  or  discovered  to  be  so  before 
occupation  or  improvement.  Richards 
V.  Dower,  22  Pac.  Rep.  304. 

The  acts  of  congress  relating  to  town 
sites  (Rev.  Stat.  2386,  2392)  recognize 
the  possession  of  mining  claims  within 
their  limits;  and  the  occupation  of  such 
lands  as  for  a  town  lot  has  no  effect  as 
against  a  valid  m^ining  location.  Steel 
V.  St.  Louis  Smelting  Co.,  106  U.  8. 
447;  Talbott  v.  King,  6  Mont.  76;  Poire 
-o.  Wells,  6  Colo.  406;  Keystone  Cons, 
Min.  Co.  V.  California,  Land  Off.  Rul- 
ings, Copp's  Min.  Lands,  p.  loi;  Town 
Site  of  Central  City,  Copp's  Min. 
Lands  183. 

A  patent  to  a  mining  claim  is  conclu- 
sive proof  of  a  discover^'  and  location 
according  to  law.  Such  patent  takes 
effect  by  relation  as  of  the  date  of  the 
location.  This  applies  to  conflicting 
titles  between  claimants  under  a  town 
site  location  and  a  prior  mineral  loca- 
tion wherein  it  was  attempted  to  show 
that  the  locator  of  the  mining  claim  did 
not  comply  with  the  requirements  of 
the  statute  then  in  force  as  to  marking 
boundaries.  Talbott  v.  King,  5  Mont.  76. 

There  is  no  law  authorizing  the  Uni- 
ted States  land  ofKce  to  exclude  from  a 
inining  claim  patent  the  right  to  sur- 
face ground;  and  a  reservation  in  such 
a  patent  excluding  therefrom  the  right 
to  all  lots,  blocks,  streets,  alleys,  houses, 
and  municipal  improvements  on  the 
surface  of  the  claim,  is  necessarilj'  void. 
Talbott  t'.  King,  6  Mont.  76;  King  v. 
Thomas,  6  Mont.  409. 

A  patentee  of  a  town  lot  prior  to  the 
act  of  1872  fixing  the  width  of  lode 
claims  has  an  absolute  title  to  the  land 
not  actually  included  in  the  lode. 
Dower  v.  Richards,  73  Cal.  477. 

See  Conschrane  v.  Bullion  Min.  Co., 
4  Nev.  369. 

"Some  of  the  most  valuable  mines  in 
the  country  are  within  the  limits  of  in- 
corporated cities  which  have  grown  up 
on  what  was  on  its  first  settlement  part 
of  the  public  domain;  and  many  such 
mines  were  located  and  patented  after 
the  regular  municipal  government  had 
been  established.  To  such  claims  tlie 
miner  acquires  as  good  a  right  as 
though  his  discover}'  was  in  a  wilder- 
ness removed  from  all  settlements. 
Steel  V.  St,  Louis  Smelting  Co.,  106  U.    ^ 

^-  447-  J  ,    J, 

Where  a  party  had  discovered  lanas 

containing  valuable  minerals,  had  made 
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Locations  for  mining  purposes  made  upon  reserved  lands  are 

void.^ 

6,  Placer  and  Quartz  Lands. — The  statute  defines  a  placer  to  be 
any  form  of  deposit  except  veins  of  quartz  or  other  rock  in  place.^ 


application  to  enter  it  as  a  placer  claim, 
and  had  actually  so  entered  it,  paying 
the  government  price  therefor,  his  title 
is  not  affected  by  a  patent  subsequently 
issued  for  a  town  site  which  embraces 
such  land,  even  though  the  party  enter- 
ing it  does  not  obtain  his  patent  until 
after  the  patent  has  issued  for  the  town 
site.  J^or  should  the  patent  to  the  dis- 
coverer contain  a  reservation  excluding 
from  its  operation  buildings  and  im- 
provements erected  by  parties  acquir- 
ing title  under  the  town  site  patent. 
Land  Off.  Rulings,  Copp's  Min.  Lands 
324;  Id.  Copp's  Min.  Lands  232,  234; 
Sparks  V,  Pierce,  115  U.  S.  40S. 

Whenever  mines  are  found  in  lands 
belonging  to  the  United  States,  whether 
within  or  without  town  sites,  they  may 
be  claimed  and  worked,  provided  exist- 
ing rights  of  others,  from  prior  occupa- 
tion are  not  interfered  with.  Whether 
there  are  rights  thus  interfered  with 
which  should  preclude  the  location  of 
the  miner  and  the  issue  of  a  patent  to 
him  or  to  his  successor  in  interest, 
is,  when  not  subjected  under  the  law  of 
congress  to  the  local  tribunals,  a  matter 
properly  cognizable  by  the  land  depart- 
ment when  application  is  made  for  a 
patent.  Steel  -■.  St.  Louis  Smelting 
Co.,  106  U.  S.  447.  See  also  Martin  v. 
Browner,  11  Cal.  12.  See,  sufra,  note 
I,  p.  510. 

Homestead  Entry. — Where  the  land  is 
more  valuable  for  agricultural  purposes 
than  for  mining,  it  is  subject  to  entry 
under  the  homestead  law,  notwith- 
standing deposits  of  gold  to  some  exterjt 
are  found  therein.  U.  S.  V.  Reed,  2S 
Fed.  Rep.  482. 

1.  As  when  the  lands  have  been  lo- 
cated under  a  school  land  warrant,  and 
a  patent  has  been  issued  by  the  State. 
Ah  Yew  t).  Choate,  24  Cal.  562;  Land 
Off.  Rulings,  April  4th,  1S77,  Copp's 
Min.  Lands,  p.  212.  I5ut  see  Cooper  v. 
i  Roberts,    18   How.   (U.   S.)    173;   Key- 

l-  stone    Cons.    Min.    Co.   v.    California, 

I  Land    Off.    Rulings,  April  28th,   1873, 

''\  Copp's  Min.  Lands.,  p.  loi;   Land  Off. 

;'  Rulings,  Copp's    Min.  Lands   261;   lb. 

Copp's  Min.  Lands  76;  Heydenfeldt 
!.  v.  Daney  G.  &  S.  Min.  Co.,  93  U.  S. 
>  634;  Higginsf.  Houghton,  25  Cal.  252; 

,:,  '      Wedekind  w.  Craig,  56  Cal.  642.  But  not 


when  entered  under  the  California  act 
of  1858  (Laws  1858,  p.  248),  as  seminary 
land.     Burdge  v.  Smith,  14  Cal.  380. 

Lands  within  the  Indian  Territory 
or  within  an  Indian  reservation  are 
not  subject  to  location.  Land  Off. 
Rulings,  Copp's  Min.  Lands  119,  236; 
French  v.  Lancaster,  2  Dak.  346; 
Golden  Terra  Min.  Co.  v.  Smith,  2 
Dak.  377;  Golden  Terra  Min.  Co.  v. 
Mahler,  4  Pac.  Coast  L.  J.  405;  s. 
c,  4  Min.  Rep.  390;  Kendall  v.  San 
Juan  Silver  Min.  Co.,  9  Colo.  349.  See 
Uhlig  xK  Garrison.  2  Dak.  71. 

But  where  one  who  had  previously 
made  a  location  within  the  Indian  res- 
ervation in  the  Black  Hills,  and  was,  on 
February  28th,  1877,  the  day  on  which 
the  act  of  congress  extinguishing  the 
title  of  the  Indians  thereto  took  affect, 
in  possession  thereof,  with  the  requisite 
discovery,  with  boundaries  marked  and 
notice  posted,  and  immediately  there- 
after adopted  what  he  had  done  by 
causing  a  proper  record  to  be  made 
and  performing  the  necessary  labor,  his 
location  was  valid  from  that  date. 
Noonan  v.  Caledonia  Min.  Co.,  121  U. 
S.  393;  s.  i;.,  suh  nom,  Caledonia  Min. 
Co.  V.  Noonan,  3  Dak.  1S9.  See  decision 
of  Land  Commissioners,  Land  Off. 
Rulings,  Copp's  Min.  Lands  212, 

Mineral  lands  in  military  reserva- 
tions are  not  subject  to  location  for 
mining  purposes;  but  the  title  to  min- 
ing claims  located  before  and  properly 
held  at  the  time  of  such  reservation 
cannot  be  affected  thereby.  Op.  Atty. 
Gen.,  Copp's  Min.  Lands  310. 

As  to  reservation  of  saline  lands,  see 
Edwards ly. Darb3',  12 Wheat.  (U.S.)  207. 

2.  U.  S.  Rev.  Stat.,  §  2329.  "The 
amount  of  land  which  may  be  taken  up 
as  a  placer  claim  and  the  amount  as  a 
lode  claim,  and  the  price  per  acre  to  be 
paid  to  the  government  in  the  two 
cases,  when  patents  are  obtained,  are 
different.  And  the  rights  conferred  by 
the  respective  patents,  and  the  condi- 
tions upon  which  they  are  held  are  also 
different."  United  States  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673. 

As  to   lodes  and  placers,  see  for  rul- 
ing of  Land  Office,  circular  from  G.  L. 
O.    of   July   ii^th,    1873,    Copp's    Min. 
Lands,  p.  52. 
23 
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No  placer  location  can  exceed  i6o  acres,  and  no  one  individual 
can  locate  more  than  20  acres. ^  Where  a  person  is  in  possession 
of  a  placer  claim  which  includes  one  or  more  more  lodes  or  veins, 
he  must  in  his  application  for  a  patent  state  that  fact,  or  the 
lodes  will  be  excluded  from  his  patent,  provided  that  they  are 
known  to  exist  at  the  time  of  such  application.  If  they  are  not 
known  to  exist  at  the  time,  then  the  patent  for  the  placer  ground 
will  convey  all  the  mineral  and  other  deposits  within  the  bound- 
aries thereof.^     If  made  on  surveyed  lands  the  location  must  con- 


Placers  are  superficial  deposits  which 
occupy  the  beds  of  ancient  rivers  or 
valleys.  Moxon  v.  Wilkinson,  2  Mont. 
421.  See  also  Tabor  v.  Dexter,  9  Mor. 
Min,  Rep.  614;  ».  c,  Copp's  Min. 
Lands  453;  &.  c.  Carpenter's  Min. 
Code  71. 

Ground  containing  auriferous  cement 
must  be  located  as  a  placer  claim. 
Land  Commissioner's  Dec,  February 
I2th,  1S72,  Copp's  Min.  Lands,  p.  83. 
But  copper  and  cinnabar  are  to  be  lo- 
cated as  lodes.  L.  C.  Dec,  August 
26th,  1S71,  Copp's  Min.  Lands,  p.  S3. 

"By  the  term  placer  claim  is  meant 
ground  within  defined  boundaries  which 
contains  mineral  in  its  earth,  sand  or 
gravel;  ground  that  includes  valuable 
deposits  not  in  place,  that  is  not  fixed 
in  rock,  but  which  are  in  a  loose  state, 
and  may  in  most  cases  be  collected  by 
washing  or  amalgamation  without 
milling."  United  States  v.  Iron  Silver 
Min.  Co.,  128  U.  S.  673. 

A  deposit  of  gold  bearing  gravel, 
though  it  lies  between  clearly  defined 
strata  of  rock,  is  nevertheless  a  placer 
and  not  a  lode.  Gregory  v.  Persh- 
baker,  73  Cal.  109.  As  to  what  is  a 
"lode"'  or  "vein,"  see  p.  501,  supra. 

A  notice  designating  the  claim  as  a 
"placer  mining  or  stone-quarry  claim," 
is  sufficient  to  designate  it  as  a  placer 
claim.  Freezer  v.  Sweeney  (Mont.), 
21  Pac.  Rep.  20. 

The  location  of  a  placer  mine  is  valid 
though  at  the  time  it  was  made  no  valu- 
able mineral  had  actually  been  dis- 
covered in  the  land.  Gregory  -'.  Persh- 
baker,  73  Cal.  109. 

There  may  be  a  joint  location  of 
placer  claims.  Chapman  i>.  Toy  Long, 
4  Sawv.  (U.  S.)  28. 

1.  U.S.  Rev.  Stat.,  2330,2331;  St. 
Louis  Smelting  Co.  v.  Kemp,  104  U.  S. 
636;  Land  Commrs.  Dec,  November 
2ist,  1874,  Copp's  Min.  I^ands,  p.  141;; 
Land  Oif.  Reg.,  October  31st,  1881,  ^  63. 

No  local  law  or  mining  regulation 
can  restrict  a   placer   location   to  less 


than  twenty  acres,  though  the  locator 
is  not  compelled  to  take  so  much. 
Land  Off.  Reg.,  §  63. 

A  location  of  160  acres  cannot  be 
made  by  an  association  composed  of 
less  than  eight  persons.  Regulations 
U.  S.  Land  Ofi".,  §  63,  p.  25;  Circular  of 
October  31st,  t8Si. 

There  is  nothing  in  the  law  forbid- 
ding one  person  or  association  of  per- 
sons purchasing  as  many  separate  and 
distinct  locations  as  desired,  and  em- 
bracing in  one  application  for  patent 
the  entire  claim.  Land  Commrs.  Dec, 
November  21st,  1874,  Copp's  Min. 
Lands,  p.  145.  See  also.  lb.,  p.  121, 
Land  Commrs.  Ruling  of  July  loth,  1873. 

2.  U.  S.  Rev.  Stat.,  §  2333;  Montana 
Copper  Co.  t'.  Dahl,  6  Mont.  131; 
Raunheim  v.  Dahl,  6  Mont.  167;  Clary 
V.  Hazlitt,  67  Cal.  286. 

A  vein  or  lode  that  has  never  been 
claimed  or  located,  that  has  not  been 
marked  out  by  metes  and  bounds,  and 
on  which  there  has  been  no  actual  devel- 
opment, is  not  such  a  ^ein  or  lode  as  is 
intended  by  this  section.  The  mere 
fact,  therefore,  that  it  was  known  to 
somebody,  or  even  to  the  patentees, 
that  there  was  a  mineral  vein  within 
the  limits  of  the  placer  grant,  would 
not  give  to  the  public  or  to  any  third 
ps^rty  the  right  to  come  upon  the  prem- 
ises and  develop  such  vein.  Iron  Silver 
Min.  Co.  V.  Sullivan,  16  Fed.  Rep.  829. 

This  case  was  reversed  by  the  su- 
preme court,  Sullivan  v.  Iron  Silver 
Min.  Co.,  109  U.  S.  550,  without,  how- 
ever, deciding  the  question  whether  the 
words  "known  to  exist,"  used  in  the 
statute,  imply  that  the  claim  must  have 
been  located. 

In  a  late  case  before  the  United 
States  supreme  court,  the  court  below 
had  charged  the  jury  that  a  patent  for 
for  a  placer  mine  gives  title  to  a  vein 
or  lode  under  its  surface,  though  known 
to  the  original  claimant  or  patented  at 
the  time  of  the  assertion  of  the  claim 
and  issue   of  the   patent,  and  not  dis- 


524 


location. 


MINES  AND  MINING  CLAIMS. 


Location. 


closed  to  the  land  ofBcers  or  mentioned 
in  the  patent,  or  in  the  original  claim, 
as  against  one  not  having  a  superior 
title.  But  the  supreme  court  held  this 
view  to  be  erroneous.  iSlR.  Justice 
Miller,  in  delivering  the  opinion  of 
the  court,  said  that  congress  intended 
to  provide  for  three  distinct  classes  of 
cases:  "i.  When  the  applicant  for  a 
placer  patent  is  at  the  time  in  posses- 
sion of  a  vein  or  lode  included  within 
the  boundaries  of  his  placer  claim,  he 
shall  state  that  fact,  and  on  payment  of 
the  sum  required  for  the  vein  claim,  and 
twent3'-five  feet  an  each  side  of  it  at 
five  dollars  per  acre,  and  $2.50  for  the 
remainder  of  the  placer  claim,  his  pat- 
ent sha'l  cover  both.  2.  Where  no 
such  vein  or  lode  is  known  to  exist  at 
the  time  the  patent  is  applied  for,  the 
patent  for  the  placer  claim  shall  carry 
all  valuable  mineral  and  other  deposits 
which  may  be  found  within  the  bounda- 
ries thereof.  3.  Where  the  applicant 
for  the  placer  patent  is  not  in  posses- 
sion of  such  lode  or  vein  within  the 
boundaries  of  his  claim,  but  such  vein 
is  known  to  exist  and  it  is  not  referred 
to  nor  mentioned  in  the  claim  or  patent, 
then  the  application  shall  be  construed 
as  a  conclusive  declaration  that  the 
claimant  of  the  placer  mine  has  no 
right  to  the  possession  of  the  vein  or 
lode  claim."  Reynolds  v.  Iron  Silver 
Min.  Co.,  116  U.  S.  687. 

It  may  not  be  easy  to  define  the 
words  "known  to  exist,"  nor  has  it 
been  determined  whether  this  knowl- 
edge must  be  traced  to  the  applicant 
for  the  patent,  or  whether  it  is  sufficient 
that  it  was  generally  known,  nor  what 
kind  of  evidence  is  necessary  to  prove 
such  knowledge.  Reynolds  v.  Iron 
Silver  Min.  Co.,  116  U.  S.6S7. 

The  discovery  of  a  quartz  lode  two 
or  three  hundred  feet  outside  of  the 
boundaries  of  a  placer  claim,  raises  no 
presumption  that  such  lode  extends 
within  the  boundaries  of  the  placer  claim 
when  there  is  no  surface  indication 
thereof  Raunheim  v.  Dahl,  6  Mont.  167. 

The  Reynolds  case  came  again  be- 
fore the  supreme  court  and  it  was  held, 
reversing  the  court  below,  that  the 
mere  fact  that  the  locator  applied  for  a 
placer  patent  with  intent  to  acquire 
title  to  any  lode  or  vein  which  might 
exist  beneath  the  surface  does  not  ex- 
clude such  lode  from  his  patent,  if  one 
is  afterwards  found  to  exist.  Belief  in 
the  existence  of  a  lode,  after  examina- 
tion, is  not  knowledge.  Between  mere 
belief  and  knowledge  there  is  a  wide 


diffiirence.  Iron  Silver  Min.  Co.  v. 
Reynolds,  124  U.  S.  374. 

Such  a  patent  does  not  pass  title  to  a 
lode  within  its  boundaries,  wliich  was 
at  the  time  of  application  held  by  an- 
other party  under  a  valid  location,  though 
the  patentee  did  not  have  actual  knowl- 
edge of  its  existence.  Noyes  f.  Mantle, 
127  U.  S.  34S. 

If  anj-  lodes  or  veins  are  known  to 
exist  at  the  date  of  the  application  for 
patent  to  the  placer  claim,  the  owner 
thereof  may  make  application  for  pat- 
ent thereto  precisely  as  if  no  patent 
had  been  issued  for  the  placer  claim. 
Land  Commrs.  Dec,  September  iSth, 
1880,  Copp's  Min.  Lands,  p.  2S7. 

But  if  the  existence  of  the  lode  was 
not  known  when  the  application  for  a 
patent  was  made,  the  fact  that  a  lode 
was  discovered  before  the  patent  actu- 
ally issued  would  not  affect  the  rights 
of  the  placer  applicant.  Land  Commrs. 
Dec,  November  21st,  18S1,  Copp's  Min. 
Lands,  p.  312. 

In  the  latest  case  which  has  come 
before  the  Supreme  Court  of  the 
United  States  involving  this  question, 
the  government  sought  by  a  suit  in 
equity  to  cancel  certain  patents  which 
had  been  issued  for  placer  claims,  on  the 
ground  that  they  were  obtained  by  false 
and  fraudulent  representations  that  the 
claims  were  placer  ground,  while  in 
fact  they  contained  lodes  of  great 
value.  The  record  showed  that  the  ap- 
plicant for  a  patent  had  sought  for 
lodes  before  he  took  out  the  placer  pat- 
ents; that  he  made  several  excavations, 
and  made  several  lode  locations;  that 
afterwards  he  tried  to  interest  others  in 
his  lode  claims,  and  they  examined 
them  for  the  purpose  of  determining 
whether  or  not  they  would  put  money 
in  them;  that  after  such  examination 
they  stated  to  the  applicant  that  it 
was  a  waste  of  money -to  excavate  for 
lode  claims  on  that  ground,  that  its  for- 
mation was  not  such  as  to  contain 
lodes,  and  advised  him  to  take  it  up  as 
placer  ground.  It  also  appeared  that 
the  deputy  United  States  surveyor 
made  an  examination  of  the  ground  for 
the  purpose  of  determining  whether 
anj'  veins,  lodes  or  ledges  had  been  dis- 
covered upon  it,  and  found  that  there 
had  not  been  discovered  any  mineral 
bearing  rock  in  place.  The  applicant 
therefore  abandoned  his  lode  locations, 
and  located  the  ground  as  placer  min- 
ing claims.  It  was  held  that  the  patents 
were  good  and  ought  not  to  be  set  aside. 
U.  S.  V.  Iron  Silver  Min.  Co.,  128  U.  S. 
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form  to  the  United  States  surveys  as  near  as  practicable ;  but, 
where  they  cannot  be  so  made,  a  survey  and  plat  may  be  made 
as  on  unsurveyed  lands. ^ 

7.  Extent  of  Ground  Open  to  Location. — Under  the  act  of  1866,  no 
single  locator  could  claim  more  than  two  hundred  feet  on  the 
same  vein,  except  that  an  additional  two  hundred  feet  was 
allowed  to  the  discoverer  of  the  vein,^  nor  should  a  patent  issue 
for  more  than  one  vein  or  lode.*     And  no  association  of  persons, 

ing  with  the  rights  of  other  liona  fide 
mineral,  agricultural  or  other  claimants 
in  the  same  tract;  but  where  such  loca- 
tions are  made  on  unsurvejed  lands,  or 
where,  by  reason  of  some  other  bona 
fide  claimant,  a  legal  subdivision  of 
surve_ved  lands  cannot  be  embraced  in 
the  location,  a  survey  must  be  made. 
Land  Commrs.  Dec,  May  19th,  1873, 
Copp's  Min.  Lands,  p.  115. 

But  though  the  land  is  surveyed, 
and  the  claim  is  located  by  legal 
subdivisions,  yet  the  location  must 
be  distinctly  marked  on  the  ground. 
White  V.  Lee  (Cal.),  21  Pac.  Rep.  363. 

Completion  of  Survey. — And  lands 
are  considered  unsurvf/ed  until  the 
township  plat  is  filed  in  the  oifice  of 
the  register  and  receiver.  Commrs. 
Dec,  March  22nd,  1871,  Copp's  Min. 
Lands,  p.  79. 

2.  Act  July  26th,  1866,  §  4  (14 
Stat,  at  L.  252).  A  broad  and  liberal 
interpretation  should  be  given  to  this 
statute.  Rose  v.  Richmond  Min.  Co., 
17  Nev.  25.  One  who  in  good  faith 
considers  himself  the  first  discoverer 
of  a  ledge,  and  locates  the  additional 
two  hundred  feet  as  such,  and  the  claim 
so  made  by  him  is  acted  on  for  five 
years  before  any  knowledge  that  he 
was  mistaken  therein,  is  entitled  to 
hold  the  extra  two  hundred  feet  as  a 
discoverer.  Richmond  Min.  Co.  f. 
Rose,  114  U.  S.  576. 

3.  Act  July  26th,  1866,  §3(14  Stat,  at  L. 
252).  While  the  first  locator  is  entitled 
to  all  the  surface  within  his  lines,  yet 
other  locators  could  follow  a  distinct 
vein  into  the  lines  of  his  location,  even 
after  a  patent  had  issued.  Blake 
V.  Butte  Silver    Min.   Co.,  2  Utah  54. 

Under  a  similar  law  of  Idaho  Ter- 
ritory, it  was  held  that  while  a  locator 
could  claim  only  one  lode  within  the 
same  boundaries,  j-et  an  outsider  has 
no  rigfit  to  go  within  the  bounds  of  the 
location  to  prospect  for  another  and 
distinct  vein.  If  by  going  outside  of  the 
boundaries  and  tracing  it  into  them  he 
can  show  that  another  and  distinct  lode 
exists  within  them,  then  he  may  pass 


673.  Mr.  Justice  Field,  in  deliver- 
ing the  opinion  of  the  court  in  this  case, 
says:  "It  appears  verj'  clearly  from 
the  evidence  that  no  lodes  or  veins  were 
discovered  by  the  excavations  of  Saw- 
yer in  his  prospecting  work,  and  that 
his  lode  locations  were  made  upon  an 
erroneous  opinion  and  not  upon  knowl- 
edge, that  lodes  bearing  metal  were 
disclosed  by  them.  It  is  not  enough 
that  there  may  have  been  some  indica- 
tions, by  outcroppings  on  the  surface, 
of  the  existence  of  lodes  or  veins  of 
rock  in  place  bearing  gold  or  silver,  or 
other  metal,  to  justify  their  designation 
as  'known'  veins  or  lodes  ...  If 
the  land  contains  gold  or  other  valuable 
deposits  in  loose  earth,  sand  or  gravel, 
which  can  be  secured  with  profit,  that 
fact  will  satisfy  the  demand  of  the  gov- 
ernment as  to  the  character  of  the 
land  as  placer  ground,  whatever  the  in- 
cidental advantages  it  mav  offer  to  the 
applicant  for  a  patent."     J?.  6S4. 

Instructions. — In  an  action  to  quiet 
title  to  a  placer  claim  where  defendant 
claimed  title  to  a  portion  of  the  land 
as  a  lode  claim.  The  court  charged 
that  if,  at  the  time  of  plaintiffs 
application,  there  was  no  known  lode 
or  vein  within  the  boundaries  of  the 
land,  the  verdict  should  be  for  plaintifi. 
In  such  case,  a  general  verdict  for 
plaintiff  is  conclusive  that  no  known 
lode  existed  on  the  premises  at  the  time 
of  his  application.  Dahl  v.  Raunheim, 
10  U.  S.  Sup.  Ct.  Rep.  74. 

Presumptions. — As  to  the  legal  pre- 
sumptions respecting  lodes  or  veins 
known  to  exist,  see  Iron  Silver  Min. 
Co.  V.  Campbell,  10  Sup.  Ct.  Rep.  765. 

1.  U.  S.  Rev.  Stat.,  §^  2330,  2331. 
The  former  section  applies  to  placer 
locations  made  after  July  9th,  1S70,  and 
the  latter  to  those  made  after  May 
loth,  1872.     Land  OfBceReg.,  §§  61,62. 

The  land  office  has  construed 
these  sections  to  mean  that  a  placer  lo- 
cation made  on  surveyed  lands  after 
May  lOth,  1872,- should  embrace  legal 
subdivisions  of  the  public  lands,  where 
the  same  can  be  done  without  interfer- 
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however  large,  could  take  up  more  than  three  thousand  feet  on 
any  one  ledgq.^ 

The  act  of  May  loth,  1872,  changed  this  by  providing  that  no 
claim  located  after  that  date  should  exceed  fifteen  hundred  feet 
along  the  vein,  and  that  it  should  not  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein  at  the  sur- 
face.^ It  further  provided  that  no  mining  regulation  should  ever 
limit  the  width  of  the  location  to  less  than  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein.^ 

The  last  mentioned  act  further  provided  that  locators  should 
have  the  exclusive  right  of  all  the  surface  included  within  the 
lines  of  the  location,  together  with  all  veins  throughout  their 
entire  depth,  the  top  or  apex  of  which  should  lie  inside  of  such 
surface  lines  extended  vertically  downward.* 


such  boundaries  for  the  purpose  of 
locating  the  other  and  distinct  claim. 
Atkins  V.  Hendree,  1  Idaho  Ter.  107; 
I  Idaho,  N.  S.  95. 

1.  Act  Julv  26th,  1866,  §  4  (14  Stat,  at 
L.252). 

2.  U.  S.  Rev.  Stat.,  f)  2320.  The 
quantity  of  ground  "which  any  one 
claimant  may  locate  may  be  limited  by 
the  raining  rules  of  the  district,  but  not 
the  amount  he  ma}'  acquire  by  pur- 
chase.    Prosser  v.  Parks,  18  Cal,  47. 

Where  one  innocently,  by  mistake, 
locates  more  than  the  law  allows,  this 
does  not  render  the  entire  claim  void, 
but  the  excess  may  be  rejected  unless 
rights  previously  acquired  would  be  in- 
juriouslv  affected  thereby.  Richmond 
Min.  Co.  V.  Rose,  114  U.  S.  576;  At- 
kins V.  Hendree,  i  Idaho  Ter.  107; 
I  Idaho,  N.  S.  95;  Hauswirth  v. 
Butcher,  4  Mont.  299;  Thompson  v. 
Spray,  72  Cal.  528;  Doe  v.  Tyler,  73 
Cal. '21;  Stem  Winder  Min.  Co.  v. 
Emma  &  Last  Chance  Con.  Min.  Co. 
(Idaho),  21  Pac.  Rep.  1040.  Comfare 
Leggatt  V.  Stewart,  5  Mont.  107.  And 
see,  infra,  note  i,  p.  534. 

In  Dakota  the  width  of  a  lode  claim 
is  fixed  at  one  hundred  and  fifty  feet 
on  each  side  of  the  center,  though  any 
county  may  adopt  a  greater  or  less 
width,  not  exceeding  three  hundred  feet 
nor  less  than  twenty-five  feet  on  each 
side.  Rev.  Code  Dak.  159,  §  27;  Comp. 
Laws,  ij  1998. 

The  statute  of  Montana  of  December 
26th,  1864  (Code  Stat.  522,  §  3)  allowed 
fifty  feet  on  each  side  of  the  lead.  Held, 
that  the  fifty  feet  were  to  be  rneasured 
from  the  outer  walls  of  the  lead  and 
not  from  the  center.  Foote  v.  National 
Min.  Co.,  2  Mont.  402.  Under  the  act 
of  1876,  three  hundred  feet  are  allowed 


each  side  of  the  center  of  the  vein. 
Laws  1876,  p.  127. 

Under  the  act  of  congress  the  three 
hundred  feet  must  be  measured  from 
the  middle  of  the  vein.  The  law  is 
mandatory.  As  to  the  rule  for  de- 
termining the  middle  point  of  the  vefn, 
see  Land  Ofll'.  Rulings,  Copp's  Min. 
Lands  231.  The  middle  of  the  vein 
must  be  ascertained  by  actual  explora- 
tion, or  the  discovery  shaft  must  be 
taken  as  the  middle.  Land  Off.  Rulings, 
Copp's  Min.  Lands  276,  305.  And  the 
limit  is  three  hundred  feet  on  each  side; 
a  locator  cannot  take  two  hundred  feet 
on  one  side  and  four  hundred  on  the 
other.  But  he  may  take  three  hundred 
on  one  side  and  less  than  three  hundred 
on  the  other.  Circular  of  October  31st, 
1881,  5  10;  Copp's  Min.  Lands  33. 

The  statutes  of  Colorado  provide 
that  the  width  of  lode  claims  in  certain 
counties  shall  be  only  seventy-five  feet 
on  each  sideof  the  center  of  the  vein,  and 
in  the  remaining  counties  one  hundred 
and  fifty  feet,  with  power  given  to  the 
counties  to  change  such  width,  provided 
it  in  no  case  exceeds  three  hundred  feet 
on  each  side.     Gen.  Stat.  Colo.,  §  2398. 

The  statute  of  Wyoming  gives  three 
hundred  feet  "on  each  side  of  the  lode" 
(Act.  of  March  12th,  18S6;  Laws  1886, 
ch.  115,  §  2;  Rev.  Stat.  1887,  §  1620),  to 
be  measured  from  the  center  thereof. 

3.  U.  S.  Rev.  Stat.,  §  2320;  Prosser 
V.  Parks,  iS  Cal.  47;  Table  Mountain 
Tunnel  Co.  v.  Stranahan,  20  Cal.  198. 

4.  U.  S.  Rev.  Stat.,  §  2322;  Blake  v. 
Butte  Silver  Min.  Co.,  2  Utah  54; 
Kahn  v.  Old  Telegraph  Min.  Co.,  2 
Utah  174.;  Pardee  v.  Murray,  4  Mont. 
234;  Talb'ott  V.  King,  6  Mont.  76;  Free- 
Ian  V.  Hoffman,  13  Min.  Rep.  289.  That 
part  of  this  section  relating  to  the  apex 
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The  purpose  of  these  acts,  as  well  as  of  the  statutes  passed  by  the 
different  States,  is  not  alone  to  fix  a  certain  quantity  of  surface 
ground  to  be  allowed  the  locator  for  working  purposes,  but  also  to 
protect  him  in  the  exclusive  possession  and  enjoyment  of  all  veins, 
lodes  or  ledges  which  have  their  apexes  within  his  surface  lines.* 

8.  Requisites  of  a  Valid  Location. — A  valid  location  of  a  mining 
claim  can  be  made  only  when  the  ground  is  open  to  exploration 
and  appropriation.^  Discovery  and  appropriation  are  the  sources 
of  right,  and  development  the  condition  of  continued  possession.* 


question  will  be  treated  under  a  later 
head  of  this  subject.  (See,  infra,  pt.  VI.) 

Possession  of  the  surface  protects  all 
the  veins  whose  apexes  are  within  the 
boundaries  froin  the  operation  of  the 
statute  of  limitations.  Pardee  v.  Mur- 
ray, 4  Mont.  234.  And  defeats  all 
secret  underground  workings  by  parties 
having  no  right  to  the  surface,  which 
embraces  the  apex.  Eilers  v.  Boatman, 
3  Utah  159. 

In  a  case  where  there  were  two 
ledges,  the  outcroppings  of  which 
were  indistinguishable,  the  first  lo- 
cator, who  took  possession  of  only  one 
ledge,  told  a  subsequent  locator  upon 
the  other  ledge  that  in  his  opinion  there 
was  no  conflict  between  the  two  loca- 
tions, and  he  confined  himself  to  the 
ledge  first  taken  by  him.  It  was  held 
that  he  was  entitled  only  to  that  ledge. 
Van  Volkenburg  v,  Fluff,  i  Nev.  142. 

The  object  of  the  act  of  1872  was  to 
give  the  locator  the  lode  discovered 
with  the  adjacent  surface  ground  for  a 
certain  distance  on  each  side  thereof, 
and  to  avoid  questions  of  identity  of 
the  vein  to  give  him  in  addition  thereto 
all  other  veins  within  such  surface 
lines.  Patterson  v.  Hitchcock,  3  Colo. 
533;  Mount  Diablo  Min.  Co.  v.  Calli- 
son,  5  Sawy.  (U.  S.)  439. 

And  that  act  made  valid  all  locations, 
made  prior  to  its  passage,  which  in- 
cludes more  than  one  vein,  and  con- 
firmed the  locators  in  the  possession  of 
all  the  veins  whose  apex  was  within 
such  surface  lines.  Mount  Diablo 
Min.  Co.  V.  Callison,  5  Sawy.  (U.  S.) 
439.  But  not  to  the  extent  of  affecting 
rights  acquired  by  others  prior  to  its 
passage.  Eclipse  G.  &  S.  Min.  Co.  v. 
Spring,  59  Cal.  304. 

Still  the  location  must  be  on  one 
vein,  and  but  one  vein  can  be  made  the 
basis  of  the  survey  of  the  claim.  Land 
Off.  Rulings,  Cqpp's  Min.  Lands  276. 

1.  Armstrong  v.  Lower,  6  Colo.  393. 
But  he  is  not  limited  to  the  necessary 
use    of    the    surface    for    mining    pur- 


poses.    Talbott  V.    King,  6   Mont.   76. 

2.  Rev.  Stat.  U.  S.,  §  2319;  Taylor 
V.  Middleton,  67  Cal.  656;  Hall  c. 
Arnot,  22  Pac.  Rep.  200,  203. 

.3.  "It  is  the  policy  of  the  govern- 
ment to  favor  the  development  of 
mines  of  gold  and  silver  and  other 
metals,  and  every  facility  is  afforded  for 
that  purpose.  But  it  exacts  a  faithful 
compliance  with  the  conditions  re- 
quired. There  must  be  a  discovery  of 
the  mineral,  and  a  sufficient  explora- 
tion of  the  ground  to  show  this  bej'ond 
question.  The  form,  also,  in  which  the' 
mineral  appears,  Avhether  in  placers  or 
in  veins,  lodes  or  ledges,  must  be  dis- 
closed so  far  as  ascertained.  Misrep- 
resentation knowingly  made  as  to  these 
matters  by  the  applicant  for  a  patent 
will  afterwards  justify  the  government 
in  proceeding  to  set  it  aside."  Mr. 
Justice  Field,  in  United  States  c. 
Iron  Silver  Min.  Co.,  128  U.  S.  673. 

The  vein  is  discovered  when  there  is 
disclosed  a  well  defined  body  of  rock 
in  place  carrying  ore,  whether  pay  ore 
or  not,  which  body  afterwards  proves 
to  be  continuous.  Golden  Terra  Min. 
Co.  V.  Mahler,  4  Pac.  Coast  L.J. 405; 
».  c,  4  Min.  Rep.  390. 

In  all  legislation,  whether  national, 
State  or  territorial,  and  by  all  mining' 
regulations  and  rules,  discoveiy  and 
appropriation  are  recognized  as  the 
sources  of  title  to  mining  claims,  and 
development  by  working  as  the  con- 
dition of  continued  ownership  until  the 
issuance  of  a  patent.  Erhardt  i'.  Boaro, 
113  U.  S.  537. 

"It  is  a  rule  among  miners  on  the 
public  lands  so  often  brought  to  our 
attention,  and  so  often  declared  that 
we  may  speak  of  it  as  a  part  of  our 
judicial  knowledge,  that  discovery  and 
appropriations  are  the  source  of  title  to 
mining  claims,  and  that  development 
by  working  is  the  condition  of  their 
continued  possession.  This  was  the 
rule  before  congress  by  legislation 
sanctioned   it."'     O'Reilly  v.  Campbell, 
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Ii6  U.  S.  41S;  Richards  v.  Dower 
(Cal.),  22  Pac.  Rep.  307. 

Prior  to  the  act  of  1S66,  in  the  ab- 
sence of  a  custom  or  local  regulation  to 
that  effect,  a  right  of  property  once  at- 
tached in  a  mining  claim  did  not  de- 
pend upon  mere  diligence  in  working 
it.     McGarrity  f.  Bjington,  12  Cal.  426. 

Neither  a  grant  nor  a  right  of 
possession  attaches  to  a  location  which 
does  not  comply  with  the  law.  Harris 
^;.  Equator  M.'&  S.  Co.,  8  Fed.  Rep. 
865;  Belk  V.  Meagher,  104  U.  S.  279; 
Hausvvirth  v.  Butcher,  4  Mont.  299. 
Compare  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  503; 
s.  c,  II  Fed.  Rep.  128;  Atherton  v. 
Fowler,  96  U.  S.  513;  Campbell  v.  Ran- 
kin, 99  U.  S.  262;  Trenouth  v.  San 
Francisco,  100  U.  S.  251,  256.  A  sub- 
stantial compliance  is  all  that  is  re- 
quired. Filers  X'.  Boatman,  3  Utah 
159.  And  in  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that 
there  has  been  a  compliance  with  the 
law.  Land  Off.  Rul.,  Copp's  Min. 
Land  209.  See  on  this  point,  supra, 
note  3,  p.  51S. 

A  location  before  an  actual  discovery 
confers  no  rights  upon  the  locator. 
North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  I  Fed.  Rep.  530;  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.,  11  Fed. 
Rep.  676. 

It  is  not  necessary  that  the  apex  of 
the  vein  should  come  to  the  surface;  if 
found  at  any  depth  and  the  lines  on  the 
surface  enclose  it,  the  lode  may  be  held 
by  such  location.  Iron  Mine  v.  Loella 
Mine,  2  McCrary  (U.  S.)  121. 

Though  at  the  time  of  location  a 
shaft  has  not  been  sunk  to  the  discovery 
of  mineral  in  place,  yet  if  this  is  done 
afterwards,  and  before  the  rights  of 
others  have  attached,  the  discovery  will 
relate  back  to  the  location.  Zollars  & 
Highland  Chief  Cons.  Min.  Co.  -u. 
Evans,  2  McCrary  (U.  S.)  39;  Strepey 
V.  Stark,  7  Colo.  614;.  North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  i  Fed. 
Rep.  530;  s.  c,  6  Sawy.  (U.S.)  299; 
Jupiter  Min.  Co.  v.  Bodie  Cons.  Min. 
Co.,  i:  Fed.  Rep.  675.  Compare  Up- 
ton V.  Larkin,  7  Mont.  449. 

"It  may,  and  often  does,  require 
much  time  and  labor  and  great  ex- 
•  pense,  to  develop  a  vein  or  lode  after 
discovery  and  location  sufficient  to 
determine  whether  there  is  a  really 
valuable  mine  or  not,  and  a  location 
would  be  necessary  before  incurring  such 
expense  in  developing  the  vein  to  secure 
to  the  miner  the  fruits  of  his  labor  and 
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expense  in  case  a  rich  mine  should  be 
developed."  North  Noonday  Min.  Co. 
w.  Orient  Min.  Co.,  i  Fed.  Rep.  ^31;  s. 
c,  6  Sawy.  (U.  S.)  300. 

The  acts  of  congress  do  not  designate 
any  specific  time  within  which  the  loca- 
tion must  be  completed;  but  one  cannot 
begin  the  location  and  then  go  away 
before  its  completion,  and  locate  other 
claims  and  come  back  and  finish  the 
location,  so  as  to  hold  it  against  others 
who  have,  in  the  meantime,  made  a  valid 
and  complete  location.  Newbill  v. 
Thurston,  65  Cal.  419.  See  also,  supra, 
note  3,  p.  518. 

The  miner  is  not  bound  to  make  the 
first  shaft  or  opening;  he  may  sink  his 
discovery  shaft.  He  may  make  any  of  his 
openings  his  discovery  shaft,  provided 
only  it  has  a  vein  or  lode  in  it.  O'Don- 
nell  V.  Glenn  (Mont.),  19  Pac.  Rep. 
302;  Argentine  Min.  Co.  v.  Terrible 
Min.  Co.,  122  U.  S.  47S. 

But  whatever  the  number  of  the  veins 
within  the  surface  lines,  the  location 
must  be  based  on  someone  vein.  Land 
Off.  Rul.,  Copp's  Min.  Lands  276. 

To  show  that  a  vein  or  lode  has  been 
discovered  and  located,  evidence  is  ad- 
missible that  the  claim  contains  a  vein 
within  its  boundaries  at  places  other 
than  the  discovery  point.  Harrington 
V.  Chambers,  3  Utah  94.  And  see 
Armstrong  v.  Lower,  6  Colo.  5S1; 
Southern  Cross  G.  &  S.  Min.  Co.  v. 
Europa  Min.  Co.,  15  Nev.  383. 

Still  it  is  true,  as  a  general  principle, 
that  a  location  rests  upon  what  may  be 
found  in  the  discovery  shaft.  If  nothing 
is  found  there,  or  if  what  is  found  there 
does  not  extend  beyond  the  limits  of 
the  shaft,  the  discovery  of  a  body  of  ore 
elsewhere  in  the  claim  will  not  avail. 
Van  Zandt  v.  Argentine  Min.  Co.,  8 
Fed.  Rep.  725. 

The  location  is  valid  if  such  indica- 
tions of  minerals  have  been  discovered 
that  the  prospector  is  willing  to  spend 
his  time  and  money  in  following  them 
in  the  expectation  of  finding  ore;  and 
expert  testimony  is  admissible  to  show 
that  the  claim  contained  such  a  vein 
as  a  miner  would  be  likely  to  follow 
with  a  reasonable  expectation  of  finding 
pay  ore.  Harrington  v.  Chambers,  3 
Utah  94. 

It  is  not  essential  to  a  valid  discovery 
that  the  work  by  which  the  ledge  was 
discovered  and  made  visible  should  be 
done  by  the  locator.  If  at  the  time  of 
the  location  the  vein  or  lead  was  ex- 
posed to  view  and  its  existence  known 
to    the    locator,   this   is   equivalent    to 
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a  discovery.  Wenner  v.  McNulty,  7 
Mont.  30. 

A  crevice  and  a  discovery  of  ore 
therein  will  not  be  held  a  new  crevice 
and  a  new  discovery  merely  because 
the  original  crevice  had  ceased  to  yield 
ore  and  pinched  out  and  entirely  dis- 
appeared for  a  little  distance.  Rais- 
beck  V.  Anthony,  73  Wis.  572. 

A  location  cannot  be  made  upon 
discovery  and  work  done  within  the 
boundaries  of  another's  claim.  Such 
'location  is  void  not  only  as  to  the  party 
within  whose  claim  the  discovery  is 
made,  but  as  to  the  world.  -The  dis- 
covery must  be  made  in  ground  free 
and  open  to  exploration.  McEvoy  v. 
Hyman,  25  Fed.  Rep.  596;  Lebanon 
Min.  Co.  V.  Consol.  Rep.  Min.  Co.,  6 
Colo.  371;  Armstrongs.  Lower,  6  Colo. 

393- 

And  a  location  of  a  mining  claim 
void  at  the  time  it  was  made,  because 
of  no  discoverj'  of  a  lode,  or  because 
the  discovery  was  made  on  a  claim 
already  located  and  patented,  continues 
and  remains  void,  and  is  not  cured  or 
made  effectual  by  a  subsequent  dis- 
covery on  the  claim  located.  Upton  v. 
Larkin,  5  Mont.  5oo. 

The  law  contemplates  that,  the  loca- 
tion of  a  mining  claim  shall  consist  of  a 
number  of  distinct  acts  which  are  inr 
dependent  of  each  other,  and  all  must 
be  performed  before  a  legal  location  ex- 
ists.    Gonu  V.  Russell,  3  Mont.  358. 

And  he  who  first  complies  with  the 
law  as  to  location  has  the  exclusive 
right  to  the  mine,  no  matter  who  is 
entitled  to  the  credit  of  the  discovery. 
Gleeson  v.  Martin  White  Min.  Co.,  13 
Nev.  442,  455. 

Where  a  location  has  been  made  and 
by  threats  of  shooting  and  killing,  the 
locator  is  prevented  from  fulfilling  all 
the  statutory  requirements  of  sinking 
shafts  and  marking  boundaries,  the 
persons  making  such  threats  cannot 
avail  themselves  as  against  the  locator 
of  the  fact  of  nonperformance.  Miller 
■V.  Taylor,  6  Colo.  41. 

The  proper  interpretation  of  the  acts 
of  congress  is  that  a  location  must  be 
made  b_v  taking  up  a  piece  of  land  to 
include  the  vein.  Gleeson  v.  Martin 
White  Min.  Co.,  13  Nev.  442.  And 
the  location  should  be  made  in  con- 
formity with  the  strike  of  the  vein. 
Armstrong  v.  Lower,  6  Colo.  393,  and 
see  sufra,  pt.  Ill,  §  18.  But  a  case  in 
California  seems  to  take  the  contrary 
view.  There  a  notice  was  posted  in 
accordance  with  the  mining  laws  near 


the  claim,  which  notice  stated  that  the 
vein  ran  southwesterly.  It  was  sub- 
sequently ascertained  that  the  vein  ran  ' 
nearly  due  south,  and  another  party 
afterward  located  on  the  undeveloped 
portion  of  the  veih  which  was  out  of 
the  direction  indicated  in  the  notice.  It 
was  held,  by  the  Supreme  Court  of  Cali- 
fornia, that  the  misdescription  in  the 
notice  did  not  invalidate  the  first  loca- 
tion. "The  main  thing,"  says  the 
court,  "is  the  vein;  this  it  was  that  was 
intended  to  be  taken  up,  and  the  exact 
direction  could  not,  of  course,  be  as- 
certained or  accurately  described  until 
the  vein  was  followed  up  or  explored." 
Johnson  v.  Parks,  10  Cal.  446.  ' 

This  intent  of  the  act  of  1866,  as  well 
as  that  of  1872,  is  that  a  lode  location 
shall  be  made  lengthwise  in  the  general 
direction  of  the  vein,  and  that  the  end 
lines  shall  cross  the  vein;  the  location 
cannot  be  made  crosswise  of  the  vein. 
Flagstafi'  S.  Min.  Co.  of  Utah  v.  Tar- 
bet,  98  U.  S.  463;  Armstrong  t).  Lower, 
6  Colo.  393. 

The  defendant  company  in  the  Flag- 
staff case  pressed  upon  the  court  the 
theory  that  under  the  United  States 
mining  laws  it  was  the  vein  or  lode  of 
mineral  that  was  located  or  claimed; 
that  the  lode  was  the  principal  thing, 
and  the  surface  area  was  a  mere  inci- 
dent for  the  convenient  working  of  the 
lode;  that  the  patent  granted  the  lode 
as  such  irrespective  of  the  surface  area, 
which  an  applicant  was  not  bound  to 
claim;  and  that  the  patentee  took  the 
fee-simple  title  to  the  lode;  thus  making 
it  in  effect  the  same  as  the  Spanish  law. 
And  in  support  of  this  theory  it  was 
urged  that,  in  the  very  nature  of  the 
thing,  a  lode  or  vein  in  its  unworked 
and  undeveloped  stage  cannot  be  known 
and  surveyed  so  as  to  plat  it  and  make 
a  diagram  of  it;  that  as  the  law  does 
not  require  impossibilities,  the  diagram 
required  under  the  act  of  1866  might  be 
extended  laterally  and  otherwise  as 
convenience  in  working  the  claim 
might  suggest  to  the  applicant.  But 
the  court  denies  that  this  is  the  correct 
view.  "We  cannot  think,"  it  says, 
"that  this  is  the  intent  of  the  law,^  It 
would  lead  to  inextricable  confusion. 
Other  locations  correctly  laid  upon 
the  lode  and  coming  up  to  that  of 
the  defendant,  would  by  such  a  rule 
be  subverted  and  swept  away.  Slight 
deviations  of  the  outcropping  lode 
from  the  location  of  the  claim 
would  probably  not  affect  the  right 
of    the     locator    to    appropriate    the 


530 


LDcation. 


MINES  AND  MINING  CLAIMS. 


Location, 


The  act  of  1866  allowed  the  location  of  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  gold,  silver,  cinnabar  or  cop- 
per.^ The  language  of  the  act  of  1872,  as  contained  in  the 
Revised  Statutes  is  "veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper  or  other  valuable 
deposits."^ 

The    certificates    of     location    are    presumptive    evidence    of 


continuous  vein;  but  if  it  sliould  make 
a  material  departure  from  his  location 
and  I  un  off  in  a. different  direction  and 
not  return  to  it,  it  cei'tainly  could  not 
be  said  that  the  location  was  on  that 
lode  or  vein  further  than  it  continued 
substantially  to  correspond  with  it. 
Though  it  should  happen 
that  the  locator  by  sinking  shafts  to  a 
considerable  depth  might  strike  the 
same  vein  on  its  subterranean  descent, 
he  ought  not  to  interfere  with  those 
who,  having  properly  located  along  the 
vein,  are  pursuing  their  right  to  follow 
the  dip  in  a  regular  way.  So  far  as  he 
can  work  upon  it  and  not  interfere  with 
their  right,  he  might  probably  do  so; 
but  no  further.  And  tfiis  consequence 
would  follow  irrespective  of  the  priority 
of  the  locations. 

"We  do  not  mean  to  say  that  a  vein 
must  necessarily  crop  out  upon  the 
surface  in  order  that  locations  may  be 
properly  laid  upon  it.  If  it  lies  entirely 
beneath  the  surface  and  the  course  of 
its  apex  can  be  ascertained  by  sinking 
shafts  at  different  points,  such  shafts 
may  be  adopted  as  indicating  the  posi- 
tion and  course  of  the  vein;  and  loca- 
tions ma.y  be  properly  made  upon  the 
surface  above  it  so  as  to  secure  a  right 
to  the  vein  beneath.  But  where  the 
vein  does  crop  out  along  the  surface,  or 
is  so  slightly  covered  by  foreign  matter 
that  the  course  of  its  apex  can  be  ascer- 
tained by  ordinary  surface  exploration, 
we  think  that  the  act  requires  that  this 
course  should  be  substantially  followed 
in  laying  claims  and  locations  upon  it. 
;  ■  .  The  most  practicable  rule 
is  to  regard  the  course  of  the  vein  as 
that  which  is  indicated  by  surface  out- 
crop, or  surface  explorations  and  work- 
ings. It  is  on  this  line  that  claims  will 
naturally  be  laid,  whatever  be  the  char- 
acter of  the  surface,  whether  level  or  in- 
clined." Flagstaff  Silver  Min.  Co.  of 
Utah  V.  Tarbet,  98  U.  S.  463. 

If  the  locator  cannot  or  will  not  make 
the  explorations  necessary  to  ascertain 
'he  true  course  of  the  vein,  he  must 
bear  the  consequences.  If  there  is  any 
doubt  as  to  its  true  course,  the  marking 


of  the  boundaries  should  be  postponed 
as  long  as  possible,  until  the  true  course 
can  be  ascertained  by  explorations. 
Iron  Silver  Min.  Co.  f.  Elgin  Min.  & 
S.  Co.,  118  U.  S.  196. 

A  location  will  be  presumed  to  in- 
clude the  vein  upon  which  the  discovery 
was  made  till  the  contrary  be  shown. 
Patterson  v.  Hitchcock,  3  Colo.  533. 

Two  valid  and  subsisting,  perfect  and 
complete  locations  cannot  exist  cover- 
ing the  same  ground  at  the  same  time. 
Nor  is  the  title  of  any  portion  of  the 
first  which  is  included  in  the  second 
location  strengthened  by  such  second 
location  so  long  as  the  first  exists  com- 
plete in  itself.  Golden  Terra  Min.  Co. 
V.  Smith,  2   Dak.  377,  399. 

The  same  lode  may  have  different 
names.  Lebanon  Min.  Co.  v.  Consol. 
Rep.  Min.  Co.,  6  Colo.  371;  Phillpotts 
V.  Blasdel,  8  Nev.  61.  See  Brandon 
V.  Pocotillo  Silver  Min.  Co.,  6 
Nev.  169. 

The  same  ground  may  be  located  by 
one  person  for  mining  purposes,  and  by 
another  for  fluming  purposes.  The 
two  locations  do  not  conflict.  O'Keife 
V.  Cunningham,  9  Cal.  589.  See  Irwin 
V.  Phillips,  5  Cal.  140;  s.  c,  63  Am. 
Dec.  113. 

It  is  requisite  to  a  valid  location  and 
to  the  ownership  of  the  title  to  a  lode 
mining  claim  "that  th'ere  should  be  a 
discovery  of  ore,  gold  or  silver  bearing 
mineral  in  rock  in  place,  showing  a 
well  defined  crevice,  a  discovery  at 
least  ten  feet  deep  from  the  lowest  rim 
rock  thereof,  which  discovery  must  be 
at  the  point  claimed  and  designated,  to 
made  the  point  of  discovery  by  her 
locators  of  said  claiiii,  and  so  desig- 
nated     in      the     location     certificate." 

1.  Act  July  26th,  1866,  §  2;  14  U.  S. 
Stat,  at  L.  252. 

2.  U.  S.  Rev.  Etat.,  ^  2320. 

To  constitute  a  discovery,  "rock  in 
place,"  a  well  defined  crevice  or  at  least 
one  well  defined  wall  or  side  of  the 
lode  must  be  found.  Land  Off.  Reg. 
Circ,  October  31st,  1881,  §  14;  Copp's 
Min,  Lands  34;  Gleeson  v.  Martin 
White  Min.  Co.,  13  Nev.  457;  Overman 
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iiscovery,  and  every  reasonable  presumption  should  be  in- 
lulged  in  by  the  jury  in  favor  of  the  integrity  of  the  locations.^ 
\  location  to  be  valid  must  be  good  at  the  time  it  is  made.^ 

It  is  not  necessary  that  the  locator  shall  actually  be  present  on 
:he  ground.  One  may  locate  as  agent  for  another,  and  one  may 
ocate  for  himself  and  others.^ 


Silver  Min.  Co.  v.  Corcoran,  15  Nev. 
47;  Foote  V.  National  Min.  Co.,  2 
VIont.  403. 

The  term  "rock  in  place''  has  always 
eceived  a  liberal  construction.  Land 
Dff.  Rulings,  Copp's  Min.  Lands  82. 
5ec  also  p.  52. 

The  term  does  not  mean  merely  hard 
ock,  merely  quartz  rock;  but  any  com- 
lination  of  rock,  broken  up,  mixed  up 
vith  minerals  and  other  things,  is  rock 
vithin  thi  meaning  of  the  statute. 
Stevens  v.  Williams,  i  McCrary  (U. 
5.)  480,  485. 

"It  is  not  sufficient  to  find  minerals 
vhich  would  yield  something  in  a  frag- 
mentary condition  in  the  slide  or  loose 
ituff  on  the  surface  of  the  mountain, 
Dut  the  locator  must  find  it  within  en- 
;losing  rocks  in  the  general  mass  of 
;he  mountain."  Argentine  Min.  Co. 
■J.  Terrible   Min.  Co.,    122    U.   S.   478. 

There  must  be  something  beyond  a 
nere  guess  upon  the  part  of  the  pros- 
lector  to  authorize  him  to  make  a 
ocation  which  will  exclude  others  from 
;he  ground.  There  must  be  a  discov- 
;ry  of  the  presence  of  some  precious 
netal  in  the  ground,  or  in  such  prox- 
mit^'  to  it  as  to  justify  a  reasonable  be- 
ief  in  the  existence  of  such  metal. 
While  it  would  be  difficult  to  lay  down 
my  rules  by  which  to  distinguish  a 
ipeculative  location  from  one  made  in 
jood  faith  with  the  purpose  to  make 
;xcavations  and  ascertain  the  charac- 
er  of  the  lode  or  vein,  yet  a  jury  of  the 
vicinity  will  seldom  err  in  their  con- 
;lusions  on  this  subject.  Erhardt  v. 
3oaro,  113  U.  S.  537. 

In  a  late  case  in  California^  it  is 
leld  that  the  location  is  valid  though 
10  valuable  mineral  had  been  actually 
Jiscovered  before  the  location  was 
nade.  Gregory  v.  Pershbaker,  73  Cal. 
[09.  Compare  Bryan  v.  McCaig,  10 
3olo.  309. 

The  fact  that  assay's  of  gold  and 
;ilver  are  found  in  the  country  rock, 
:hat  quartz  is  found  scattered  in  places 
3ver  the  hills,  that  there  are  small 
;eams  of  quartz  and  some  quartz  bould- 
;rs  to  be  found  within  the  surface  bound- 
iries  of  the  claim,  does  not  necessarily 


indicate  a  quartz  vein  or  lode,  or  n  vein 
formation.  Overman  Silver  Min.  Co. 
V.  Corcoran,  15  Nev.  147. 

1.  Cheesraan  v.  Hart,  42  Fed. 
Rep.  gS. 

2.  Hauswirth  v.  Butcher,  4  Mont. 
299;  Upton  V.  Larkin,  5  Mont.  600; 
Belk  V.  Meagher,  104  U.  S.  636. 

If  all  the  requisite  acts  are  done  at  a 
time  when  the  law  does  not  allow  them 
to  be  done,  they  are  as  if  they  had 
never  been  don§.  If  there  is  not  a 
valid  location,  there  can  be  no  posses- 
sion under  it.  Location  does  not  neces- 
sarily follow  from  possession,  but  pos- 
session from  location.  A  location  is 
not  made  by  taking  possession  alone, 
but  hy  working  on  the  ground,  record- 
ing and  doing  whatever  else  is  required 
for  that  purpose  by  the  acts  of  congress 
and  the  local  laws  and  regulations. 
When  the  location  is  perfected,  it  has 
the  eifect  of  a  grant  by  the  United 
States  of  the  right  of  present  and  ex- 
clusive possession.  Belk  v.  Meagher, 
104  U.  S.  279. 

A  location  which  by  mistake  includes 
part  of  an  adjoining  claim  is  good  as  to 
the  part  which  covers  vacant  land. 
Doe  V.  Tyler,  73  Cal.  21. 

Where  part  of  the  end  of  a  location 
is  adjudged  to  be  in  conflict  with  a 
prior  claim,  and  thereupon  the  owners 
of  the  prior  claim  quitclaim  the  land  in 
conflict  to  the  owners  of  said  location, 
whose  possession  thereof  is  not  inter- 
rupted, the  location  will  continue  to  in- 
clude the  land  in  conflict.  Cheesman 
V.  Hart,  42  Fed.  Rep.  98. 

3.  Murley  v.  Ennis,  2  Colo.  300; 
Boucher  v.  Mulverhill,  i  Mont.  306; 
Gore  V.  McBrayer,  18  Cal.  583. 

A  verbal  authority  is  sufficient.  Gore 
V.  McBrayer,  iS  Cal.  582. 

And  an"unauthorize'd  location  is  good 
if  the  agent's  act  is  subsequently  rati- 
fied.    Thompson  v.  Sprav,  72  Cal.  528, 

When  a  location  has  been  once  made 
for  and  in  the  name  of  a  party  who  is 
absent,  the  person  making  the  location 
cannot  change  it;  he  cannot  take  out 
the  name  of  the  absentee  and  insert 
that  of  another.  The  rights  of  the 
party  in   whose  name  the  location  is 
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The  several  States  have  power  to  provide  by  law  for  the  loca- 
tion, development  and  working  of  mines,  subject  only  to  the  par- 
amount effect  of  the  federal  laws;  and  the  miners  themselves  may 
make  rules  and  regulations  for  such  purposes,  which  have  the 
effect  of  laws  so  far  as  they  are  not  inconsistent  with  the  laws  of 
the  State  or  of  the  United  States. ^ 

9.  Description. — All  that  is  required  by  the  acts  of  congress  is 
that  the  location  shall  be  along  the  vein  or  lode,*^  that  it  shall  be 
distinctly  marked   on  the  ground  so  that  its  boundaries  can  be 


made  are  as  definitel}'  fixed  as  though 
he  had  made  the  location  himself. 
Rush  V.  French,  i  Artz.  gg;  Morton  v. 
Salambo  Copper  Min.  Co.,  26  Cal.  527. 

Where  several  parties  agree  to  pros- 
pect for  and  locate  mining  claims  for 
the  benefit  of  all,  and  the  agreement  is 
terminated  by  mutual  consent,  neither 
party  is  under  any  obligation  to  perfect 
locations  commenced  while  the  agree- 
ment was  in  force.  Page  v.  Summers, 
70  Cal.  121. 

But  if  one  of  such  prospectors,  in 
fraud  of  the  rights  of  others,  locates  in 
his  own  name,  such  location  will  enure 
to  the  benefit  of  others.  Welland  v. 
Huber,  8  Nev.  203;  Hirbour  v.  Reed- 
ing, 3  Mont.  13;  Sears  v.  Collins,  5 
Colo.  492.  ' 

Dummies. — Where  dummies  are  used 
as  locators,  the  entire  transaction  is 
tainted  with  fraud;  and  the  parties,  as 
between  themselves^  must  each  content 
himself  with  as  much  of  the  benefits  of 
it  as  he  already  secured  unchallenged. 
Mitchell  V.  Cline  (Cal.),  24  Pac.  Rep. 
164. 

1.  U.  S.  Rev.  Stat.,  §§  2319,  2324; 
Land  Off.  Rulings,  Copp's  Min.  Lands 
290. 

In  Colorado,  the  steps  essential  to  a 
valid  location  are  the  following:  First, 
the  sinking  of  a  discovery  shaft  upon 
the  lode  ten  feet  in  depth,  or  deeper 
if  necessary  to  show  a  well  defined 
crevice.  Second,  posting  a  notice  at 
the  place  of  discovery,  containing  the 
name  of  the  lode,  the  name  of  the 
locator  and  date  of  discovery.  Third, 
marking  on  the  surface  the  boundaries 
and  setting  the  posts  at  the  points  re- 
quired by  the  statute.  Fourth,  record- 
ing a  certificate  which  must  contain 
the  name  and  general  description  of  the 
lode,  the  name  of  the  locator  and  the 
date  of  location.  Comp.  Stat,  of  Colo. 
2156,  2i^g;  Gen.  Stat.  (iS83')'23g9-2402. 

2.  U.'S.  Rev.  Stat.,  §  2320.  The  re- 
quirement that  the  end  lines  shall  be 
parallel  is  directory  only,  and  no  right 


is  lost  by  a  deviation.  Horswell  v. 
Ruiz,  67  Cal.  Ill,  citing  the  Eureka 
Consol.  Min,  Co.  xi.  Richmond  Min. 
Co.,  4  Sawy.  (U.  S.)  302.  But  see 
Elgin  Min.  &  Sm.  Co.  v.  Iron  Silver 
Min.  Co.,  14  Fed.  Rep.  379.  If  it  is 
otherwise,  the  government  alone  can 
take  advantage  of  the  defect.  Eureka 
Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  4  Sawy.  (U.  S.)  302.  Parallelism 
of  the  end  lines  was  not  required  under 
the  act  of  1866.  Iron  Silver  Min.  Co.  v. 
Elgin  Min.  and  S.  Co.,  118  U.  S.  196.- 
See  I?!  re  Philadelphia  v.  Pride  of  the 
West,  Land  Off.  Rulings,  Copp's  Min. 
Lands  194. 

"The  fraraers  of  the  act  of  1872  evi- 
dentlj'  proceeded  upon  the  theory  that 
a  claim  on  a  lode  following  its  outcrop- 
pings  on  the  surface  for  the  distance  al- 
lowed, with  a  definite  extension  on  each 
side  of  the  middle  of  the  vein,  would 
generally  take  the  form  of  a  parallelo- 
gram." Iron  Silver  M.  Co.  v.  Elgin  M. 
and  S.  Co.,  118  U.  S.  196;  Land  Commrs. 
Dec,  May  4th,  1880;  Copp's  Min. 
Lands,  p.  276;  same,  October  3rd,  1S81, 
Copp's  Min.  Lands,  p.  304. 

But  with  all  the  care  possible,  and 
after  taking  all  the  time  allowed  by  the 
State  statutes,  "the  end  lines  marked  on 
the  surface  will  often  vary  greatly  from 
a  right  angle  to  the  true  course 
of  the  vein.  But  whatever  incon- 
venience or  hardship  may  thus  happen 
it  is  better  that  the  boundary  lines 
should  be  distinctly  determined  by 
the  lines  of  the  surface  location  than 
that  they  should  be  subjected  to  per- 
petual readjustment  according  to  sub- 
terranean developments  made  by  mine 
workings.  Such  readjustment  at  every 
discovery  of  a  change  in  the  course  of 
the  vein  would  create  great  uncertain- 
ty in  titles  to  mining  claims.  The 
rule,  whatever  hardship  it  may  work  in 
particular  cases,  should  be  settled,  and 
thus  prevent  as  far  as  practicable  such 
uncertainty."  Iron  Silver  Min.  Co.  v. 
Elgin  M.  &  S.  Co.,  118  U.  S.  196. 
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readily  traced,  that  the  record  shall  contain  such  description  by 
reference  to  some  natural  object  or  permanent  monument  as  will 
identify  the  claim, ^ 


Only  such  lines  as  cross  the  outcrop 
are  to  be  considered  end  lines;  and  all 
such  are  so  considered,  though  they 
were  intended  for  side  lines.  Flagstaff 
Silver  Min,  Co.  of  Utah  v.  Tarbet,  g8  U. 
S.  463;  Iron  Silver  Min.  Co.  v.  Elgin 
M.  &.  S.  Co.,  118  U.  S.  196;  ^Golden 
Fleece  Min.  Co.  v.  Cable  Consol.  Min. 
Co.,  12  Nev.  31-;  McCormick  v. 
Varnes,  2  Utah  355;  Wolfley  v.  Leb- 
anon Min.  Co.,  4  Colo.  112.  See  also 
General  Laws,  Colo.,  §§  2405,  2406; 
Johnson  v.  Buell,  4  Colo.  557. 

As  to  the  end  lines  of  overlapping 
and  triangular  locations,  see  Land 
Off.  Rulings,  Copp's  Min.  Lands  236, 
also  p.  304. 

Where  there  is  any  doubt  as  to  the 
true  course  of  the  vein,  the  marking  of 
the  boundaries  should  be  postponed  as 
long  as  possible,  until  the  true  course 
can  be  ascertained  bv  explorations.  Iron 
Silver  Min.  Co.  v.  Elgin  M.  &  S.  Co., 
118  U.  S.  196. 

1.  U.  S.  Rev.  Stat.,  §  2324;  Sweet  v. 
Webber,  7  Colo.  443;  Gilpin  Co.  Min. 
Co.  V.  Drake,  8  Col.  586;  Hauswirth  v. 
Butcher,  4  Mont.  299;  Russell  v.  Chu- 
masero,  4  Mont.  309;  Glacier  Mt.  Silver 
Min.  Co.  V.  Willis,  127  U.  S.,  348; 
Funk  V.  Sterrett,  59  Cal.  613;  Newbill 
V.  Whitfield,  63  Cal.  81;  Carter  v.  Baci- 
galupi  (Cal.),  23  Pac.  Rep.  361 ;  Kahn  v. 
Old  Telegraph  Min.  Co.,  2  Utah  174; 
Cheesman  v.  Shreve,  40  Fed.  Rep. 
787. 

This  section  embodies  one  of  the 
most  ancient  customs  that  has  prevailed 
among  miners.  Gonu  v.  Russell,  3 
Mont.  358. 

Its  provisions  refer  to  both  lode  and 
placer  claims.  Sweet  w.  Webber,  7  Colo. 

44,3- 

The  fixing  of  the  boundaries  is  neces- 
sarv  to  the  completion  of  the  location. 
United  States  i'.  Castillero,  2  Black 
(U.  S.)  17;  White  V.  Lee  (Cal.),  21  Pac. 
Rep.  363;  Anthony  v.  Jillison  (Cal.),  23 
Pac.  Rep.  419. 

"The  government  gives  its  lands  to 
those  citizens  who  may  discover 
precious  metal  ores  therein,  upon  the 
condition  that  they  will  define  the  sub- 
ject of  the  grant  with  such  certainty  as 
may  be  necessary'  to  prevent  mistakes 
on  the  part  of  the  government  and  on 
the  part   of  other  citizens  who  may  be 


asking    the    like    bounty."'     Faxon  v. 
Barnard,  4  Fed.  Rep.  702. 

The  statute  says  the  location  must  be 
distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced. 
The  federal  law  does  not  define  or  pre- 
scribe what  kind  of  marks  shall  be 
made,  or  upon  what  part  of  the  ground 
or  claim  they  shall  be  placed;  though 
soine  of  the  State  and  territorial  stat- 
utes do.  Any  marking  on  the  ground 
claimed  by  stakes  and  mounds,  and 
written  notices  whereby  the  boundaries 
of  the  claim  located  can  be  readily 
traced,  is  sufficient  under  the  acts  of 
congress.  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  i  Fed.  Rep.  532;  s.  c, 
6  Sawy.  (U.  S.)  299;  Jupiter  Min. 
Co.  V.  JBodie  Consol.  Min.  Co.,  11  Fed. 
Rep.  677. 

Where  the  description  is  so  vague 
that  it  affords  no  notice  to  a  party 
inaking  a  subsequent  entrv,  who  sur- 
veys and  paj'S  before  the  first  entry  is 
made  specific,  the  first  entry  is  void. 
Johnston  v.  Shelton,  4  Ired.  Eq.  (N. 
Car.)  85. 

It  is  not  necessary  to  mark  the 
boundaries  by  a  fence.  Rogers  v. 
Cooney,  7  Nev.  213;  English  v.  John- 
son, 17  Cal.  107;  s.  c,  76  Am.  Dec.  574. 

Where  the  locator  marked  the  cor- 
ners and  placed  a  stake  or  blazed  tree 
at  each  corner,  and  in  places  "brushed 
out"  the  lines  so  that  a  person  could 
get  through,  and  placed  a  notice  in  the 
center  of  the  claim  defining  its  bound- 
aries, this  constituted  a  sufficient  mark- 
ing of  the  ground.  Sonter  v.  Maguire 
(Cal.),  21  Pac.  183. 

Whether  the  boundaries  can  be 
readily  traced  is  a  question  of  fact  for 
the  jury.  Du  Pratt  v.  James,  65  Cal. 
55S;  Taylor-'.  Middleton,  67  Cal.  656; 
Anderson  v.  Black,  70  Cal.  226. 

It  is  onl3'  necessary  that  the  claim 
should  be  identified  with  reasonable 
certaintv.  North  Noonday  Min.  Co. 
V.  Orient  Min.  Co.,  i  Fed.  Rep.  536;  s. c, 
6  Sawy.  (U.  S.)  299.  See  also  Grady 
V.  Early,  18  Cal.  109. 

So  long  as  there  is  an  adequate  and 
sufficient  description  so  as  to  identify 
the  land  vvith  convenient  certainty,  an 
erroneous  addition  will  not  vitiate  it. 
Duryeaf.  Boucher,  67  Cal.  141;  Mc- 
Evov   V.    Hyman,  25    Fed.  Rep.  59°' 
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See    also   Eilers   v.    Boatman,   3  Utah 

159- 
An    erroneous    statement  as  to    the 

quarter  section  in  which  the  claim  lies 
will  not  invalidate  the  claim  if  the  re- 
maining portions  of  the  description  suf- 
ficiently identify  the  land;  nor  will  the 
fact  that  a  placer  claim  is  bounded  only 
on  three  sides.  Duryea  v.  Boucher,  67 
Cal.  141. 

A  description  of  a  location  by  con- 
necting it  with  another  is  not  sufficient 
unless  the  location  of  the  latter  is  ac- 
curate. A  location  as  follows:  "Com- 
mencing at  the  southeast  line  of  the 
Headlight  Mine  and  running  in  a 
southeasterly  direction  675  feet  to  the 
northwestend  line  of  the  Monte  Christo 
Mine,"  is  imperfect  where  the  location 
of  the  Headlight  Mine  has  not  been 
definitely  fixed.  Land  Off.  Rulings, 
Copp's  Min.  Lands  259.  See  Raisbeck 
V.  Anthony  (Wis.),  43  N.  W.  Rep.  goo. 

"If  the  center  line  of  a  location  of  a 
lode  claim  lengthwise  along  the  lode  be 
marked  by  a  permanent  stake  or  mon- 
ument at  each  end  thereof,  upon  one  or 
both  of  which  is  placed  a  written  notice 
showing  that  the  locator  claims  the 
length  of  said  line  upon  the  lode  from 
stake  to  stake,  and  a  certain  specified 
number  of  feet  in  width  on  each  side  of 
said  line,  such  location  of  said  claim  is 
so  marked  that  the  boundaries  may  be 
readily  traced;  and,  so  far  as  the  mark- 
ing of  the  location  is  concerned,  is  a 
sufficient  compliance  with  the  law." 
North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  I  Fed.  Rep.  533;  s.  c,  6  Sawy. 
(U.  S.)  299. 

Merely  posting  a  notice  upon  the 
ledge  claiming  a  certain  number  of  feet 
in  both  directions  from  the  notice  is 
not  enough;  the  claim  must  be  visibly 
marked,  so  that  the  boundaries  can  be 
readily  traced.  Newbill  v.  Thurston,  65 
Cal.  419.  Nor  is  the  posting  of  notices 
upon  a  tree  at  each  end  of  the  claim 
sufficient.  Holland  v.  Mt.  Auburn 
Quartz  Min.  Co.,  53  Cal.  149.  See 
also  Gelcich  v.  Moriarty,  53   Cal.  217. 

But  it  was  held  in  Erhardt  v.  Boaro, 
(113  U.  S.  537),  reversing  the  circuit 
court  (see  8  Fed.  Rep.  860),  that  a  claim 
of  1,500  feet ''on  the  lode  vein  or  deposit" 
is  sufficient,  as  it  informs  all  persons 
that  the  locator  claimed  the  whole  ex- 
tent along  the  course  of  the  vein  which 
the  law  permitted  him  to  take. 

He  would,  of  course,  be  limited  to 
750  feet  on  the  course  of  the  lode  or 
vein  in  each  direction  from  the  point 
Where  he  planted  his  stake. 


Gi"eater  particularity  in  description 
could  seldom  be  given  until  subsequent 
excavations  had  disclosed  the  true 
course  of  the  vein.  While  the  law  of  the 
United  States  does  not  specify  what 
time  this  shall  be,  the  law  of  Colorado 
and  of  some  of  the  other  States  and 
Territories  does  define  it.  Erhardt  v. 
Boaro,  113  U.  S.  527. 

And  it  has  been  held  by  the  Nevada 
courts  that  posting  one  stake  at  the 
point  of  discovery  and  two  others  at 
each  end  of  the  claim  properly  marked, 
all  said  stakes  being  in  a  line  with  the 
croppings  of  the  vein  and  discovery 
point,  is  a  sufficient  marking.  Gleeson 
V.  Martin  White  Min.  Co.,  13  Nev. 
442.  And  it  is  customary  in  that  State 
to  claim  so  many  feet  on  the  lode  with- 
out giving  the  lateral  boundaries.  State 
V.  Real  del  Monte  G.  &  S.  Min.  Co.,  i 
Nev.  523.  See  also  Mount  Diablo 
Min.  Co.  V.  Callison,  5  Sawy.  ("U.  S.) 
439;  Southern  Cross  G.  &  S.  Min.  Co. 
V.  Europa  Min.  Co.,  15  Nev.  3S3. 

The  following  has  been  held  to  be  a 
sufficient  description:  A  planted  a  per- 
manent stake  at  a  shaft  sunk  in  the 
earth,  upon  one  side  of  which  was 
placed  a  notice  stating  that  he  claimed 
1,500  feet  on  this,  the  Noonday  quartz 
Lode,  including  all  the  dips,  spurs 
angles  and  feeders,  together  with  300 
feet  on  each  side;  that  said  claim  begins 
at  a  point  in  the  center  of  a  small  shaft 
about  one-fifth  of  a  mile  northerly  from 
Queen  Bee  Hill,  and  extends  thence  in 
a  northerly  direction  1,500  feet  to  a 
post  and  mound  upon  which  is  inscribed 
"Noonday  Quartz  Lode,  C  S's  North- 
ern Boundary;"  and  erected  such 
mound  and  stake  at  said  northern 
boundary  and  marked  said  inscription 
thereon.  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
s.  c,  I  Fed.  Rep.  533.  See  Hancock  v. 
Watson,  18  Cal.  13S;  Meyers  -v.  Far- 
quharson,  46  Cal.  190.  And  for  con- 
struction of  a  location  description,  see 
Weill  V.  Lucerne  Min.  Co.,  11  Nev. 
200. 

A  statement  fhat  the  claim  is  "situ- 
ate on  the  north  side  of  Iowa  Gulch, 
about  timber  line  on  the  west  side  of 
Bald  Mountain.  Said  claim  is  staked 
and  marked  as  the  law  directs,"  is  not 
sufficient.  Faxon  v.  Barnard,  4  Fed. 
Rep.  702. 

A  location  was  described  as  on  a  cer- 
tain lode,  with  300  feet  on  each  side,  "be- 
ginning at  a  large  boulder  at  tlje  west  end 
of  the  'Tim' lode;  thence  340  feet  t6  the 
discovery  shaft;  thence   1,260  feet  west 
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to  the  east  side  line  of  the  Goldsmith 
Lode,  and  bounded  on  the  south  by 
the  Moulton  Lode,  on  the  west  by  the 
Goldsmith  Lode,  and  running  north  of 
O'Neil's  house  loo  feet."  This  was  held 
to  be  sufficient,  though  no  such  lode  as 
the  "Tim"  Lode  ever  existed  on  the  east 
side,  and  the  Moulton  claim  was  400  or 
500  feet  south,  instead  of  being  on  the 
boundarj' line.  Gamer  ».  Glenn  (Mont.), 
20  Pac.  Rep.  654. 

Where  the  description  was  "640  acres, 
beginning  on  the  line  dividing  the 
counties  of  Haywood  and  Macon,  at  a 
point  at  or  near  Lowe's  Bearpen  on 
the  Hogback  Mountain,  and  running 
various  courses  for  complement,"  this  is 
too  vague.  Johnston  v.  Shelton,  4  Ired. 
Eq.  (N.  Car.)  85. 

The  marking  of  the  boundaries  by 
stakes  set  for  corners  upon  adjoining 
claims  may  be  a  sufficient  compliance 
with  the  statute.  West  Granite  Moun- 
tain Min.  Co.  V.  Granite  Mountain 
Min.  Co.,  7  Mont.  356. 

Where  the  boundaries  were  marked 
and  stakes  set  on  such  portion  of  the 
claim  as  was  accessiblfe,  and  tha  bal- 
ance, which  was  inaccessible,  was  de- 
scribed as  nearly  as  possible,  this  is 
sufficient.      Eilers  i'.  Boatman,  3  Utah 

159- 

Under  the   Colorado    statute,  which 

provides  that  if  one  or  more  of  the  posts 
fall  upon  precipitous  ground,  where  the 
proper  placing  of  it  is  impracticable  or 
dangerous  to  life  or  limb,  it  shall  be 
legal  to  place  it  at  the  nearest  practi- 
cable point  (Gen.  Stat.  Colo.  1883, 
§  2402),  it  has  been  held  that  the  pro- 
vision does  not  apply  to  one  who  fails 
to  set  stakes  at  one  end  of  his  claim,  if 
the  proper  position  for  such  stakes  was 
not  inaccessible,  but  only  difficult  of 
access,  or  approachable  only  by  a  cir- 
cuitous route.  One  failing  to  set  stakes 
for  such  reason  will  acquire  title  only 
from  the  date  when  the  stakes  are 
properly  set. 

A  location  was  made  May  12th,  1S81, 
and  on  the  8th  of  July  in  the  same  year 
the  certificate  of  location  was  filed. 
The  lode  was  discovered  on  the  south- 
eastern slope  of  a  very  steep  mountain, 
about  160  feet  below  its  crest.  Stakes 
were  set  at  the  southeastern  end  and 
along  the  sides  for  some  distance,  until 
the  surveyor  came  to  a  perpendicular 
precipice  or  cliff  of  solid  rock,  Avhich,  at 
that  time  of  the  year,  owing  to  the 
snow  and  ice,  could  not  be  climbed,  and 
the  surveyor  testified  that  it  was  im- 
practicable  and  dangerous  to  life  and 


limb  to  get  at  the  points  where  th 
stakes  at  the  northwestern  end  of  th 
claim  should  have  been  set.  It  appearec 
however,  that  at  the  time  of  the  surve 
there  was  a  practicable  trail  at  no  grea 
■distance  south,  and  a  wagon  road  som 
miles  north,  by  either  of  which  it  wouli 
have  been  possible  to  reach  the  poin 
where  the  northwestern  stakes  shoul( 
have  been  set,  and  that  later  in  th 
season  the  cliff  could  have  been  climbed 
and,  in  fact,  was  climbed  by  the  sami 
surveyor  in  setting  the  stakes  fo 
another  claim  for  the  same  parlies.  I 
was  held,  under  the  statute  of  Coloradc 
(Rev.  Stat.,  §  630),  and  under  the  Unite( 
States  statute  (^  2324),  that  the  mark 
ing  of  the  boundaries  was  not  sufficient 
Croesus  M.  M.  &  S.  z>.  Colorado  L.  & 
M.  Co.,  19  Fed.  Rep.  78. 

Where  the  location  is  of  a  place: 
mine  the  location  must  be  distinctly 
marked  on  the  ground,  though  th( 
claim  is  located  by  legal  subdivisioni 
on  surveyed  ground.  White  v.  Le( 
(Cal.),  21  Pac.  Rep.  363.  See  Grady  v 
Early,  18  Cal.  108. 

Boundaries  beyond  the  maximuir 
extent  of  a  legal  location  would  not  im 
part  notice,  and  would  be  equivalent  tc 
no  boundaries  at  all.  Hauswirth  v 
Butcher,  4  Mont.  299.  But  see  infra 
note  2,  p.  527. 

It  is  not  necesSarj'  for  the  claimanl 
to  finally  mark  the  location  on  the 
ground  until  after  the  record  is  made 
North  Noonday  Min.  Co.  v.  OrienI 
Min.  Co.,  6  Sawy.  (U.S.)  299;  s.  c. 
I  Fed.  Rep.  535.  See  Thompson  v 
Spray,  72  Cal.  528;  Omar  v.  Soper,  11 
Colo.  3S0;  s.  c,  7  Am.  St.  Rep.  246. 

Where  the  boundary  line  between 
two  claims  has  once  been  fixed,  it  can- 
not be  altered,  and  the  extent  of  the 
location  reduced  by  any  declarations 
or  admissions  of  its  officers.  Overman 
Silver  Min.  Co.  v.  American  Min.  Co., 
7  Nev.  312.  But  a  boundary  line  fixed 
b3'  agreement  between  two  claimants  is 
binding  on  them  and  their  grantees, 
Magee  v.  Stone,  9  Cal.  600. 

The  certificate  of  location  must  refer 
to  some  natural  object  or  permanent 
monument  from  which  the  claim  may 
be  identified.  And  this  is  so  not  only 
under  the  statute  of  Colorado  (Rev. 
Stat.,  §  630;  Gen.  Stat.,  ^  2400),  but  also 
under  the  act  of  congress  (Rev.  Stat, 
§  2324).  Faxon  v.  Barnard,  4  Fed.  Rep. 
704.      See   Upton  v.  Larkin,   7  Mont. 


449. 


This  case  does  not  decide  what  is  a 
sufficient  natural  object  or  permanent 


536 


location. 


MINES  AND  MINING  CLAIMS. 


Location. 


monument  within  the  meaning  of  the 
satute.  In  Montana,  it  is  held  tliat  this 
is  a  question  for  the  determination  of 
the  jurj'.  Russell  v.  Chumasero,  4 
Mont.  309;  O'Donnell  v.  Glenn  (Mont.), 
iq  Pac.  Rep.  302;  Flavia  v.  Mattingly 
(Mont.),  19  Pac.  Rep.  3S4. 

The  natural  objects  or  permanent 
monuments  are  not  required  to  be  on 
the  ground  located,  although  they  may 
be.  The  natural  object  may  consist  of 
any  iixed  natural  object.  The  perman- 
ent monument  maj'  consist  of  a  per- 
manent post  or  stake  firmly  planted  in 
the  ground,  or  of  a  shaft  sunk  in  the 
ground.  North  Noonday  Min.  Co.  r\ 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
s.  c,  I  Fed.  Rep.  534;  Jupiter  Min.  Co.  j'. 
Bodie  Consol.  Min.  Co.,  n  Fed.  Rep. 
679. 

A  tree  is  a  proper  natural  object.  It 
should  be  marked  so  as  to  be  identified, 
unless  it  possesses  such  peculiarities  as  to 
render  it  readily  distinguishable  from 
other  trees.  Quimbyf.  Boyd,  S  Colo.  194. 

This  reference  to  a  natural  object  or 
permanent  monument  is  required  onh' 
when  it  can  be  made.  If  it  cannot  be 
made,  stakes  driven  into  the  ground  are 
sufficient  for  identification,  or  a  refer- 
ence to  a  neighboring  mine,  with  dis- 
tance and  date  of  location,  which  will 
be  presumed  to  be  a  well  known  natural 
object  in  the  absence  of  contradictory 
proof  Hammer  v.  Garfield  Min.  & 
Mill  Co.,  130  U.  S.  291. 

In  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
s.  c,  I  Fed.  Rep.  535,  the  court  uses 
,this  language:  "There  was  then  in  the 
record  a  description  of  the  location 
with  reference  to  Silver  Hill,  a  natural 
object,  and  the  Noonday  Shaft,  a  per- 
manent object,  and  it  is  for  the  jury  to 
determine  whether  a  miner  seeking  in- 
formation from  that  record  could  go  to 
the  permanent  object,  the  Noonday 
Shaft  on  Silver  Hill,  and  thence  east 
and  find  the  stake  and  notice  pointing 
out  the  location  on  the  ground  with 
reasonable  certainty.  If  so,  the  jury 
will  be  justified  in  finding  that  there  is 
such  a  description  of  the  claim  in  the 
record  with  reference  to  some  natural 
or  permanent  object  as  to  identify  it, 
and  that  the  location  is  valid  in  this 
particular." 

A  referehce  to  the  corner  of  another 
claim,  upon  which  corner  there  is  a 
monument  of  a  durable  character,  is 
sufficient.  Seidler  v.  Lafare  (N.  Mex.), 
20  Pac.  Rep.  789;  Seidler  v.  Maxfield 
(N.  Mex.),  20  Pac.  Rep.  794. 


A  notice  which  described  the  claim 
as  being  a  certain  number  of  feet  sputh 
from  a  well  known  quartz  location  was 
held  to  be  suiBcient.  Garfield  M.  li  M. 
Co.  V.  Hammer,  6  Mont.  ^3. 

It  is  not  so  much  the  cliaracter  of  the 
monuments  as  satisfactory  proof  of 
their  location  that  is  required.  Culla- 
cott  V.  Cash  G.  &  S.  Min.  Co.,  8  Colo. 
179. 

A  stump,  hewed  or  marked,  may  be 
adopted;  but  the  description  should 
state  both  its  real  and  assigned  charac- 
ter.    Pollard  t'.  Shively.  5  Colo.  309. 

Where  the  certificate  gives  the 
courses  of  two  mountain  peaks  from 
the  discovery  shaft  in  degrees  and  min- 
utes, thib  is  frima  facie  sufficient. 
Craig  V.  Thompson,  10  Colo.  517. 

Where  the  claim  was  described  as 
situated  on  a  certain  river,  near  a  cer- 
tain city,  and  it  was  stated  that  the 
shaft  or  cut,  one  himdred  feet  from  the 
south  side  line,  was  on  the  left  bank  of 
a  certain  small  creek,  and  the  bearings 
of  falls  in  the  creek  from  the  shaft  or 
cut  ^vere  given,  also  the  metes  and 
bounds  of  the  claim,  with  the  names  of 
the  State  and  inining  district,  this  was 
sufficient.  Jackson  v.  Dines  (Colo.),  21 
Pac.  Rep.  91S. 

Where  some  of  the  monuments 
erected  to  mark  the  boundaries  were  by 
mistake  placed  upon  an  adjoining 
claim,  this  would  not  alone  render  the 
location  invalid,  but  it  would  be  good 
to  the  extent  that  the  land  included 
within  its  boundaries  was  vacant  and 
subject  to  location.  Doe  v.  Tyler,  73 
Cai.  21. 

The  courses  and  distances  must  yield 
to  monuments,  whether  natural  or 
artificial;  but  where  monuments  are 
relied  upon  to  control  courses  and 
distances,  they  must  be  found  as  called 
for.  Pollard  v.  Shively,  5  Colo.  309; 
CuUacott  V.  Cash  G.  &  S.  Min.  Co.,  S 
Colo.  179. 

It  is  not  necessary,  however,  that  the 
monuments  be  unquestionable.  CuUa- 
cott V.  Cash  G.  &  S.  Min.  Co.,  8  Colo. 
179. 

The  description  in  a  certificate  of  lo- 
cation was  as  follows:  Beginning  at  a 
corner  No.  i  southwest,  thence  E.  63° 
S.  300  feet  to  stake  No.  2;  thence  N. 
27°  E.  750  feet  to  stake  No.  3;  thence 
in  the  same  course  750  feet  to  stiake  No. 
4;  thence  W.  63°  N.  300  feet  to  stake 
No.  5;  thence  S.  27°  W.  750  feet  to 
stake  No.  6;  thence  in  the  same  course 
750  feet  to  place  of  beghining.  Said 
lode  situated  on  Aspen  Mountain.  Dis- 


537 


Location. 


MINES  AND  MINING  CLAIMS. 


Location. 


and  that  all  the  lines  shall  be  parallel.'  All  other  details  are  left 
to  be  governed  by  the  rules  and  regulations  of  the  miners  in 
each  district,  which  are  valid  and  effectual  if  not  inconsistent  with 
the  acts  of  congress  or  any  State  law.* 


covered  August  13th,  1S79.  Work  done 
by  open  cut  12  foot  face. 

This  description  was  changed  by  the 
surveyor  to  make  it  correspond  to  what 
he  says  was  the  evident  intention  of  the 
locator.  The  first  course  E.  63°  S.  was 
made  to  read  S.  63°  E.,  and  the  north 
end  was  changed  from  W.  63°  N.  to  N. 
63°  W.  Upon  these  alterations  being 
made  the  courses  were  approximately 
correct,  though  it  was  still  necessary  to 
allow  something  like  four  degi-ees  in  all 
the  courses  to  make  the  location  accu- 
rate. The  surveyor  testified  that  it  was 
evidently  the  intention  of  the  locator 
to  make  the  claim  rectangular  in  shape, 
and  he  was  governed  by  the  onlj' 
monuments  that  could  be  found,  to  wit, 
the  southeast  corner  stake  and  the  dis- 
coverv  cut.  And  this  was  held  to  be 
correct,  since  monuments  are  to  be 
foUoAved  in  preference  to  courses  and 
distances.  McEvoy  v.  Hyman,  25  Fed. 
Rep.  596. 

It  was  held,  too,  in  this  case,  that  the 
discovery  cut  was  to  be  recognized  as  a 
monument  so  far,  at  least,  as  to  include 
it  within  the  claim.  But  it  is  not  a 
sufficient  compliance  with  the  statute 
(§  231:4), 

Parol  evidence,  when  allowed  to  ex- 
plain the  descriptions,  see  Reamer  v. 
Nesmith,  34  Cal.  624;  Kelle3'  w.  Taylor, 
23  Cal.  11;  I  Am.  &  Eng.  Encyc.  of 
Law  525,  also  tit.  Parol  Evidence. 

1.  T?he  provision  of  §  2320,  Rev.  Stat. 
U.  S.,  is  merely'  directory,  and  a  claim 
located  substantially  in  compliance 
with  that  section,  and  containing  no 
more  area"  than  it  authorizes,  is  not 
vitiated  even  so  far  as  to  affectthe  right 
given  by  section  2322  to  follow  a  vein 
beyond  the  si'de  lines,  by  the  fact  that 
one  of  end  lines  diverges.  Doe  v. 
Sangerd  (Cal.),  23  Pac.  Rep.  365. 

2.  U.  S.  Rev.  Stat.,  §  2324'.  It  fol- 
loAvs  that  the  States  have  the  power  to 
legislate  on  these  matters,  provided 
only  that  nothing  is  enacted  mconsistent 
with  the  acts  of  congress.  See  Land 
Office  Rulings.  Copp's  Min.  Lands  290. 

Thus,  in  Colorado,  it  is  provided  that 
in  certain  counties  the  width  of  the 
claim  seventj'-five  feet  on  each  side 
the  center  of  the  vein,  and  in 
all  other  counties  one  hundred  and 
fifty  feet,  though   any  county   may  in- 


crease the  width  to  three  hundred  feet 
or  provide  that  it  shall  be  less  than 
above  specified;  that  the  surface  bound- 
aries of  a  lode  claim  shall  be  marked 
by  six  posts,  one  at  each  corner  and  one 
at  the  center  of  each  side  line;  and  that 
the  surface  boundaries  of  a  placer 
claim  shall  be  marked  by  a  post  at  each 
angle  of  the  claim.  (Gen.  Stat.  Colo. 
(18S3),  ^§  2397-2404);  Pollard  V. 
Shivel}',  5  Colo.  309;  Live  Yankee 
Min,  Co,  V.  Oregon  Co.,  7  Cal,  40; 
Gilpin  Min.  Co.  v.  Drake,  S  Colo.  586. 

It  is  held,  in  Faxon  v.  Barnard  (4 
Fed.  Rep.  702),  that  a  compliance  with 
the  acts  of  congress  would  fulfill  all  that 
is  required  by  the  statute  of  Colorado. 

In  California,  there  are  no  statutory 
provisions  governing  locations  or  de- 
scriptions thereof;  but  the  miner's  rules 
in  the  various  localities  are  recognized 
by  the  legislature  and  the  courts,  Yale 
on  Mining  Claims,  p.  43,  et  seq.;  59 
ct  seq. 

In  Dakota,  it  is  provided  by  statute 
that  the  surface  boundaries  shall  be 
marked  by  eight  posts,  one  at  each 
corner,  one  at  the  center  of  each  side 
line  and  one  at  each  end  of-  the  lode; 
and  that  the  respective  posts, shall  be 
marked  with  the  name  of  the  lode  and 
the  corner,  end  or  side  of  the  claim 
which  they  respectively  represent. 
(Comp.  Laws  Dak.  1SS7,  §§2001,  2002,), 

There  are  corresponding  provisions 
in  the  statutes  of  Idaho.  (Laws  1S81, 
p.  262,  Ij  2);  and  in  Wyoming.  (Rev. 
Stat.  Wyom.  1S87,  §  1623.) 

In  Nevada,  where  there  is  no  express 
statutory  requirement  to  that  effect,  it 
is  held  that  stakes  and  stone  monu- 
ments at  each  corner  and  at  the  center 
of  the  end  lines  was  a  proper  mode  of 
marking  the  claim.  Southern  Cross  G. 
&  S.  Min.  Co.  V.  Europa  Min.  Co,  15 
Nev,  383. 

It  has  been  held  that  this  marking  of 
the  boundaries  serves  a  double  purpose: 
it  operates  to  determine  the  rights  of 
the  claimant  as  between  himself  and 
the  general  government,  and  also  to 
notify  third  persons  of  the  rights  whicli 
he  claimed.   Pollard  v.  Shively,  5  Colo. 

.309-  ''         .     , 

Where   stakes   or  posts  are  requn-ed 

to  be   set  up,   it  seems  they  must  be 

maintained.      Pollard    v.     Shively,    5 
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10,  Notice  of  Location. — The  acts  of  congress  do  not  require  that 
any  notice  shall  be  posted  on  the  claim,  only  that  one  shall  be  re- 
corded. But  all  rules  and  regulations  of  miners,  and  the  statutes 
of  most  of  the  States  and  Territories,  do  require  the  posting  of  such 
notice  on  the  ground,  as  well  as  its  record  in  the  proper  ofifice.^ 
The  verification  of  the  location  notice  must  state  the  date  of  the 
location  of  the  mjne.^ 

11.  Certificate. — The  nature,  purpose  and  functions  of  a  location 
certificate  are  sni  generis,  and  do  not  possess  the  qualities  of  an 
ordinary  monument  of  title. ^ 


Colo.  309.  But  if  set  up  in  the  autumn 
the  locator  cannot  be  expected  to  re- 
new them  in  the  following  January. 
McEvo}'  V.  H_yman,  25  Fed.  Rep.  596. 

1.  Johnson  v.  Parker,  10  Cal.  446; 
Gore  V.  McBrayer,  18  Cal.  5S2;  Mor- 
ton V.  Salambo  Copper  Min.  Co.,  26 
Cal.  527;  Table  Mt.  Tunnel  Co.  v. 
Stranahan,  31  Cal.  387;  Gleeson  v. 
Martin  Wliite  Min.  Co.,  13  Nev.  442; 
Southern  Cross  G.  &  S.  Min.  Co.  v. 
Enropa  Min.  Co.,  15  Nev.  3S3.  See 
Gonu  V.  Russell,  3  Mont.  358;  Erhardt 
V.  Boaro,  8  Fed.  Rep.  6q2;  113  U.  S. 
537;  Cheesman  v.  Shreeve,  40  Fed. 
Rep.  787. 

It  is  not  requisite  that  the  notice 
posted  at  the  point  of  discovery  shall 
give  the  direction  of  the  vein.  Mc- 
Evo}'  V.  Hyman,  25  Fed.  Rep.  596. 

Nor  that  it  should  refer  to  some 
natural  object  or  pennanent  monu- 
ment; the  requirement  as  to  this  ap- 
plies only  to  the  record,  and  it  is 
sufficient  to  append  such  description 
to  the  notice  when  it  is  recorded.  Glee- 
son  V.  Martin  White  Min.  Co.,  13  Nev. 
442. 

The  proprietors  of  a  mining  tunnel 
must  post  a  notice  at  the  point  of  com- 
mencement. Land  Off.  Reg.,  Circular 
of  October  31st,  1S81,  §  23;  Copp's 
Min.  Lands  36. 

If  another  party  afterwards  comes 
on  the  same  claim  and  pulls  up  the 
stake  of  the  first  discoverer  and  plants 
his  own  stake,  the  rights  of  the  first 
discoverer  will  not  be  affected  thereby. 
Erhardt  v.  Boaro,  8  Fed.  Rep.  692;  s.  c, 
8  Fed.  Rep.  860. 

2.  O'Donnell  v.  Glenn,  23  Pac.  Rep. 
1018. 

3.  Pollard  v.  Shively,  5  Colo.  309; 
Strepey  v.  Stark,  7  Colo.  614.  "It  dif- 
fers from  ordinarj'  documentary  muni- 
ments of  title  in  that  it  is  not  a'title  nor 
proof  of  title,  nor  does  it  constitute,  or 
of  itself  establish,  the  possessory  right 


in  issue,  and  to  which  it  relates.  It  is 
purely  a  creature  of  the  statute,  and 
under  the  evident  legislative  intent  its 
purposes  are  two-fold.  When  duly  re- 
corded it  becomes  notice  to  the  world 
of  the  facts  therein  set  forth  .  .  . 
and  is  thus  constructive  notice  of  the 
claimant's  possession.  In  addition  to 
this  purpose,  which  it  is  to  serve,  it 
would  seem  that  by  statute  such  certifi- 
cate is  made  one  of  the  steps  requisite  to 
constitute  a  perfected  mining  location." 
Strepey'  v.  Stark,  7  Colo.  614. 

It  is  the  basis  of  the  miner's  right  to 
the  exclusive  possession  and  enjoj-ment 
of  his  location  which  are  granted  by 
the  acts  of  congress.  Pollard  v. 
Shively,  5  Colo.  309. 

In  establishing  the  right  to  possession 
it  is  necessary  to  establish  by  proof 
outside  of  the  certificate  itself  that  all 
the  steps  necessary  to  a  valid  location 
have  been  taken,  the  certificate  being 
prima  facie  .evidence  of  those  things 
only  which  the  statute  requires  it  to 
contain.  Hence  the  record  of  the  cer- 
tificate' i?  evidence  of  the  performance 
.  of  that  one  step  in  the  process  of  com- 
pleting the  location,  as  well  as  of  the  date 
of  the  location  and  the  description  of 
the  premises.  Strepey  v.  Stark,  7 
Colo.  614. 

Technical  accuracy  is  not  required. 
In  re  Prince  of  Wales  Lode,  Land  Off. 
Rulings,  Copp's  Min.  Lands  163. 

Under  the  statute  of  Montana, 
which  provides  that  the  statement  of 
location,  which  is  required  to  be  re- 
corded, shall  be  verified  by  affidavit, 
such  a  statement  not  sworn  to  will  not 
be  admitted  in  evidence.  Russell  v. 
Hoyt,  4  Mont.  412;  McBurneyt'.  Berry, 
5  Mont.  300. 

But  the  affidavit  of  one  of  two  joint 
locators  is  sufficient.  Wenner  v.  Mc- 
Nulty,  7  Mont.  30. 

And  this  provision  of  the  statute  is 
not  in  conflict  with  the  United  States 
30 


Location. 


MINES  AND  MINING  CLAIMS. 


Location. 


12.  Recording  Claims. — While  the  acts  of  congress  do  not  ex- 
pressly require  a  record  of  a  mining  location,  they  provide  that  all 
records,  if  such  exist  or  are  required  by  any  mining  regulation, 
shall  contain  the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  description  of  the  claim  located  by  reference  to 
some  natural  object  or  permanent  monument  as  will  identify  the 
claim. ^ 


laws.  O'Donnell  v.  Glenn  (Mont.), 
19  Pac.  Rep.  303. 

Where  the  certificate  does  not  com- 
ply with  the  statutory  requirements,  it 
will  be  declared  void.  Gilpin  County 
Min.  Co.  V.  Drake,  8  Colo.  586. 

The  ordinary  rules  as  to  the  admissi- 
bility of  parol  evidence  to  affect  a  writ- 
ing apply  to  a  location  certificate. 
Pollard  V.  Shively,  5  Colo.  309;  Began 
V.  O'Reilly,  32  Cal.  n. 

The  certificate  determines  the  date 
of  location.  Land  Office  Rulings, 
Copp's  Min.  Lands  122. 

The  requirements  of  the  certificate 
required  to  be  recorded  will  be  more 
fully  treated  in  the  notes  to  the  next 
section. 

1.  U.  S.  Rev.  Stat.,  §  2324;  Golden 
Fleece  Min.  Co.  v.  Cable  Cons.  Min. 
Co.,  12  Nev.  312;  Southern  Cross  G.  & 
S.  Min.  Co,  V.  Europa  Min.  Co.,  15 
Nev.  383;  Jupiter  Min.  Co.  v.  Bodie 
Consol.  Min.  Co.,  11   Fed.  Rep.  680. 

In  the  absence  of  a  custom  or  local 
law,  record  is  unnecessary.  Thompson 
V.  Spray,  72  Cal.  528. 

"The  fact  of  record  is  to  be  pro- 
vided for,  and  its  eflfect  determined,  by 
the  local  laws  or  regulations  of  miners 
in  the  district,  and  if  no  record 
has  been  provided  for,  which 
provision  must  precede  the  act  of  re- 
cording, then  no  record  is  necessary. 
.     .  If  the  record  is  provided  for  by 

local  rules,  it  must  under  the  mining 
laws  of  the  United  States  contain  an 
accurate  description  of  the  locus  of  the 
claim  b3'  reference  to  natural  or  perma- 
nent monuments."  -Fuller  v.  Harris, 
29  Fed.  Rep.  818;  Golden  Fleece  Min. 
Co.  V.  Cable  Cons,  Min,  Co.,  12  Nev, 
312;  North  Noonda}'  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
s.  c,  I  Fed.  Rep.  527. 

The  land  oflice  regulations  require 
that  the  notice  shall  be  filed  for  record 
within  a  reasonable  time  after  the  loca- 
tion has  been  marked  on  the  ground, 
and  they  designate  twenty-  days  as  a 
reasonable  time.  Circular  of  October 
31st,  1881,  §  16;  Copp's  Min.  Lands  34. 


The  laws  of  Arizona  require  it  to  be 
done  within  sixty  days  after  the  loca- 
tion is  made.  Comp,  Laws  Ariz,,  p. 
533,  In  Colorado,  within  three  months 
from  date  of  discovery.  Gen,  Stat. 
Colo.,  §  2399.  In  Daki'ta,  within 
sixty  days  from  such  date.  Laws  iSSi, 
p.  1231.  In  Idaho,  within  fifteen  days 
after  posting  the  notice  on  the  claim. 
Laws  1881,  p.  2621.  In  Montana, 
within  twenty  days  after  discovery. 
Laws  1876,  p.  127;  Laws  1883,  p.  95. 
In  Ne%v  Mexico,  within  three  months 
after  posting  the  notice.  Laws  1875-6, 
'p.  116.  In  Oregon,  thirty  days  after 
posting  notice;  but  continuous  working 
of  the  claim  obviates  the  necessity  of 
record.  Gen.  Laws  1845-64,  p.  813;  of 
1843-72,  p.  686;  2  Hill's  Ann.  Laws 
(18S7),  §  3828.  In  Wyoming,  a  lode 
claim  within  three  months.  Laws 
1886,  ch.  115,  §  3;  R.  S.  Wyo.,  §  1621. 
And  placer  claims  within  ninety  days, 
lb,,  §  9;  R,  S,  Wyo,,  ^  1627",  The 
laws  of  Nevada  and  Utah  do  not  spec- 
ify any  time  within  which  the  record 
shall  be  made. 

The  certificate  is  not  invalid  though 
not  filed  within  the  time  required  by 
law,  if  no  other  rights  have  been  per- 
fected in  the  meantime.  Thus  a  loca- 
tion made  in  August,  1877,  and  com- 
pleted in  March,  1878,  will  prevail  over 
a  location  made  in  February,  1S78,  and 
not  completed  until  July  of  that  year, 
Faxan  v.  Barnard,  2  McCrary  (U.  S.) 
44;  s.  c,  4  Fed.  Rep.  702. 

The  owner  of  an  overlapping  claim 
under  a  junior  discovery  cannot  take 
advantage  of  a  failure  by  the  senior 
discoverer  to  record  within  the  pre- 
scribed time,  if  the  former  has  made 
no  attempt  to  relocate  the  claim.  Omar 
V.  Soper,  II  Colo.  380;  s.  c,  7  Am.  St. 
Rep.  241. 

Recording  the  notice  before  the  no- 
tice is  posted  does  not  invalidate  it. 
Thompson  v.  Spray,  72  Cal.  528, 

No  record  of  a  placer  claim  was  re- 
quired in  Montana  until  the  passage  of 
the  act  of  March  5th,  1883;  Laws  1883, 
p,  95 ;  Moxon  v.  Wilkinson,  2  Mont.  431. 
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As  has  been    stated    above/  the   several    States,  and   even    the 
miners  in  each  district,  may  enact  additional  requirements.^ 


Both  federal  and  State  l?ws  require 
that  the  record  shall  contain  such  de- 
scription as  will  serve  to  identify  the 
claim  with  reasonable  certainty.  Drum- 
mond  V.  Long,  9  Colo.  538. 

The  identification  must  be  by  reffer- 
ence  to  some  natural  object  or  perma- 
nent monument.  Gleeson  v.  Martin 
WhiteMin.Co.,  i3Nev.442;  Drumraond 
V.  Long,  9  Colo.  538;  Land  Office  Rul- 
ings, Copp's  Min.  Lands  259. 

Where  the  record  informs  a  person 
reading  it  that  the  owners  of  the  claim 
mentioned  were  the  claimants;  what 
the  name  of  the  claim  is;  that  it  is  lo- 
cated, for  instance,  on  Silver  Hill,  a  nat- 
ural, well  known  object;  that  the  claim 
commenced  at  a  stake  with  a  notice  on 
it,  of  which  the  record  is  a  copy,  placed 
east  of  the  shaft,  which  is  a  permanent 
object,  having  existed  eight  or  ten 
years,  and  extended  in  a  northerly  di- 
rection from  the  stake  fifteen  hundred 
feet  by  the  requisite  number  of  feet  on 
each  side, — it  is  sufficient.  North  Noon- 
day Min.  Co.  V.  Orient  Min.  Co.,  i 
Fed.  Rep.  534;  s.  c,  6  Sawy.  (U.  S.) 
299.  - 

It  is  not  necessary  that  the  certificate 
should  state  the  distaijce  from  the  dis- 
covery shaft  to  the  side  lines.  Quimby 
V.  Boyd,  8  Colo.  194. 

The  regulations  of  the  land  ofBce  re- 
quire that  the  notice  to  be  recorded 
should  give  the  course  and  distance  as 
nearly  as  practicable  from  the  discov- 
ery shaft  to  some  permanent  object; 
should  state  the  names  of  adjoining 
claims,  or,  if  none  adjoin,  the  relative 
positions  of  the  nearest  claims;  and 
should  stajie  whether  the  entire  fifteen 
hundred  feet  is  taken  on  one  side  of  the 
point  of  discovery,  or  partly  upon  one 
and  partly  upon  the  other  side,  and  in 
the  latter  case  how  many  feet  are 
claimed  on  each  side.  Circular  of 
October  31st,  i88i,  §§  14,  15;  Copp's 
Min.  Lands  34. 

But  if  the  courses  of  the  discovery 
shaft  from  two  mountain  peaks  are 
given,  this  is  prima  facie  sufficient. 
Craig  V.  Thompson,  10  Colo.  517. 

The  record  of  the  certificate  does  not 
necessarily  disclose  the  title.  Patterson 
V.  Hitchcock,  3  Colo.  533. 

One  of  several  locators  may  file  the 
notice  for  record.  Kramer  v.  Settle,  i 
Idaho  485. 

Th  fact  that  in  recording  a  notice  the 


district  recorder  omitted  one  of  the 
lines  by  mistake,  the  lines  being  in  fact 
distinctly  marked  on  the  ground,  does 
not  invalidate  the  notice  nor  deprive 
the  locator  of  his  rights.  Myers  v. 
Spooner,  55  Cal.  257. 

The  mere  facts  that  after  record  the 
name  of  one  of  the  locators  was  erased 
and  that  of  another  person  substituted, 
and  that  a  change  was  made  in  the  di- 
rection of  the  vein,  do  not  necessarily 
render  the  record  void.  Gleeson  v. 
Martin  White  Min.  Co.,  13  Nev. 
442. 

Recitals  in  the  recorded  notice  that 
the  locators  are  citizens  of  the  United 
States,  and  have  discovered  a  vein  or 
lode  within  a  crevice  of  quartz  or  ore, 
and  that  the  location  is  distinctly 
marked  on  the  ground,  do  not  constitute 
frima  facie  evidence  of  such  matters 
so  as  to  shift  the  burden  of  proof 
(Flick  V.  Gold  Hill  &  L.  M.  Min.  Co. 
(Mont.),  20  Pac.  Rep.  807),  the  record 
being /?-im«  facie  evidence  onl3'  of  the 
facts'  necessary  to  be  set  forth.  Jant- 
zen  V.  Arizona  Copper  Co.  (Ariz.),  20 
Pac.  Rep.  93. 

No  greater  effect  can  be  given  to  a 
record  under  this  section  than  that 
which  is  given  to  the  registration  laws 
of  the  States;  and  they  have  never  been 
held  to  exclude  parol  proof  of  actual 
possession,  and  the  extent  of  that  pos- 
session as  prima  facie  evidence  of 
title.  Campbell  v.  Rankin,  99  U.  S. 
261. 

1.  See,  sttpra,  under  pt.  Ill,  §  S. 

2.  Thus,  in  Colorado^  it  is  provided 
by  statute  that  the  location  certificate 
which  is  to  be  recorded  shall  contain 
the  name  of  the  lode  and  of  the  locator, 
the  date  of  location,  the  number  of  feet 
in  length  claimed  on  each  side  of  the 
discovery  shaft;  the  general  course  of 
the  lode,  and  such  description  of  the 
claim  as  shall  identify  it  with  reason- 
able certainty.  Comp.  Stat.  Colo.,  §§ 
2156,  2157. 

While  the  statute  does  not  require 
that  the  certificate  shall  contain  a  state- 
ment that  the  discovery  shaft  has  been 
sunk  the  required  depth,  nor  that  the 
discovery  notice  has  been  posted  and 
boundary  posts  set,  yet  it  is  usual  to  in- 
clude these  facts  in  the  statement,  if 
the  acts  have  been  performed  before 
the  recording  of  the  certificate.  But 
this  does  not  make  the  certificate  or  the 
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13.  Work  Required. — The  federal  laws  do  not  make  any  definite 
amount  of  work  essential  to  the  validity  of  a  location  ;  but  under 
the  statutes  of  some  of  the  States,  and  under  the  mining  regula- 
tions of  many  mining  districts,  acertain  amount  of  work  must  be 
done  before  the  location  is  complete.^ 


record  evidence  of  these  facts.  Strepey 
V.  Stark,  7  Colo.  614. 

Though  the  record  is  made  before 
there  has  been  an  actual  discovery  of 
mineral  in  place,  yet  if  the  locator  af- 
terwards disclose  a  lode,  the  record 
certificate  will  become  valid  by  reloca- 
tion, except  to  parties  who  have  mean- 
time acquired  an  interest  in  the  lode. 
Strepey  v.  Stark,  7  Colo.  614. 

Before  the  enactment  of  the  statute 
requiring  a  location  to  be  recorded,  it 
was  necessary  to  record  it  only  when 
the  custom  of  miners  so  required. 
And  it  was  only  necessary  to  record  it 
where  the  custom  known  and  in  force 
at  the  time  required  the  record  to  be 
made.  Under  the  custom,  as  well  as 
the  law,  it  was  essential  to  a  valid  rec- 
ord that  it  should  "contain  the  name 
or  names  of  the  locator  or  locators,  the 
date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  or  claims  located  by 
reference  to  some  natural  or  permanent 
monument  as  would  identifj'  the  claim." 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min. 
Co.,  II  Fed.  Rep.  678. 

Where  the  local  rules  require  that  a 
notice  shall  be  posted  and  recorded, 
and  in  reference  to  the  notice  to  be 
posted  repeat  the  requirements  of  the 
statute,  the  recording  of  a  notice  as  it  is 
posted  is  sufficient,  provided  that  the 
posted  notice  itself  sufficiently  com- 
plies with  the  rules.  Carter  v.  Raci- 
galupi   (Cal.),  23  P.  361. 

A  failure  to  record  the  certificate 
within  the  prescribed  time  does  not 
render  it  invalid  if  everything  required 
by  the  act  has  been  done  before  any 
conflicting  right  has  been  perfected. 
Faxon  v.  Barnard,  4  Fed.  Rep.  702. 

1.  Under  the  regulations  and  cus- 
toms of  miners  in  force,  prior  to  the  act 
of  1866,  the  first  discoverer  of  a  lode 
could  derive  no  benefit  from  his  dis- 
covery unless  he  followed  it  up  by 
work  for  the  development  of  his 
claim;  and  w-hat  that  work  should  be, 
the  nature  and  extent  of  it,  how  soon  it 
should  commence  after  the  discovery, 
and  when  its  suspension  should  be 
deemed  an  abandonment  of  the  claim, 
were  specifically  declared.  Jackson  v. 
Roby,  109  U.  S.  440. 


Under  the  laws  of  Colorado,  the  dis- 
coverer must  before  filing  his  location 
certificate  sink  a  discovery  shaft  upon 
the  lode  to  the  depth  of  at  least  ten  feet 
from  the  lowest  part  of  the  rim  of  such 
shaft  at  the  surface,  or  deeper  if  neces- 
sary, to  show  a  well  defined  crevice. 
But  any  open  cut,  cross  cut  or  tunnel 
which  shall  cut  the  lode  at  a  depth  of 
ten  feet  below  the  surface,  shall  hold 
the  lode  the  same  as  a  discover}'  shaft; 
so,  too,  will  an  adit  of  ten  feet  in  along 
the  lode  from  the  point  where  the  lode 
may  be  in  any  manner  discovered. 
Gen.  Stat.  Colo.  (1883),  §§  2401,  2403. 
The  discoverer  has  sixty  days  from 
the  time  of  uncovering  or  disclosing 
the  lode  to  do  the  above  work.  lb.,  § 
2404;  Erhardt  f.  Boaro,  113  U.  S.  537; 
Graj'  V.  Trub}',  6  Colo.  278;  Consoli- 
dated Republican  Mt.  Min.  Co.  v.  Le- 
banon Min.  Co.,  9  Colo.  343. 

The  territories  of  Dakota,  New  Mexi- 
co and  Wyoming  have  adopted  statutes 
substantially  the  same  as  those  of 
Colorado  (Rev.  Code  of  Dak.  1877,  p. 
179.  ^h  7.  8;  Laws  of  N.  Mex.  18S4,  p. 
135;  Laws  of  Wyo.  1886,  ch.  115,  § 
6,  7;  Rev,  Stat.  §§'  1624,  1625;  Zeck- 
endorf  v.  Hutchison,  i  N.  Mex. 
476. 

Under  the  territorial  law  of  Idaho, 
doing  work  is  a  prerequisite  to  the 
vesting  of  title  in  the  locator.  Kramer 
V.  Settle,  ■  Idaho  485. 

The  provision  of  the  Colorado  stat- 
ute as  to  the  adit  contemplates  that  the 
ten  feet  may  be  either  open  or  under 
cover,  or  open  in  part  and  under 
cover  in  part,  according  to  the  nature 
of  the  ground.  Electro  Mayn.  Min. 
etc.  Co.  v^  Van  Auken,  g  Colo.  204. 

The  main  object  of  the  Colorado 
statute,  giving  sixty  days  after  making 
discovery  to  sink  a  shaft  ten  feet  in 
depth,  is  to  allow  time  to  ascertain  the 
the  course  of  the  lode  that  a  proper  lo- 
cation may  be  made  thereon.  It  is  not 
necessary  that  the  locator  should  hold 
continuous  possession  during  these 
sixty  days.  The  planting  of  the  stake 
giving  the  namfe  of  the  lode,  the  date  of 
discover}',  and  notice  of  intention  to 
locate  the  claim  is  equivalent  to  actual 
possession. 
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14.  Tunnel  Locations. — The  statute  provides  that  anyone  running 
a  tunnel  for  the  develop  mem  of  a  vein  or  for  the  discovery  of 
mines 'shall  have  the  same  right  of  possession  of  all  veins  or  lodes 
on  the  line  of  such  tunneP  within  three  thousand  feet  of  the  face 


If,  by  either  state,  territorial  or  na- 
tional law,  it  is  provided  that  prelimin- 
ary -work  shall  be  done  in  order  to 
describe  or  define  the  location,  the  first 
discoverer  must  be  protected  in  his 
possession  for  such  time  as  is  neces- 
sary, or  as  the  statute  gives  him  to  per- 
form such  preliminary  work,  so  as  to 
ascertain  whether  the  requisite  vein  or 
deposit  exists.  Otherwise,  the  whole 
purpose  of  allowing  the  free  exploration 
of  the  public  lands  for  the  precious 
metals  would  be  defeated,  and  force  and 
violence  in  the  struggle  for  possession, 
instead  of  previous  discovery,  would  de- 
termine the  rights  of  claimants.  Er- 
hardt  v.  Boaro,  113  U.  S.  537.  See 
also,  sufra^  under  pt.  Ill,  §  5. 

Where  tlie  notice  posted  by  the  lo- 
cator specifies  the  extent  of  the  claim, 
this  will  protect  the  claim  to  its  full 
limits  during  the  statutory  period  for 
sinking  the  shaft,  though  the  bounda- 
ries are  not  marked  on  the  ground. 
Omar  v.  Soper,  11  Colo.  3S0. 

It  is  not  sufficient  that  the  shaft  be 
sunk  to  a  well  defined  crevice;  the  crev- 
ice must  contain  mineral-bearing  rock 
in  place.      Bryan   v.  McCaig,  10  Colo. 

309- 

One,  who  makes  a  discovery  of  a 
vein  and  runs  a  tunnel  thereon,  but 
does  nothing  further  in  compliance  with 
the  law,  and  omits  or  four  years  to  do 
any  work  thereon,  acquires  no  interest 
as  against  the  intervening  rights  of 
third  persons,  and  cannot  at  the  end  of 
that  period  perform  the  remaining  statu- 
tory requirements,  and  thus  by  relocation 
obtain  a  right  to  the  location  from  the 
date  of  his  discovery  as  against  such  in- 
tervening rights.  Pelican  v.  Dives 
Min.  Co.  V.  Snodgrass,  9  Colo.  339. 

Where  several  persons  located  1500 
feet,  not  as  a  company,  but  each  one 
taking  his  several  share,  the  sinking  of 
a  single  shaft  to  the  required  depth  is 
not  sufficient.  Each  one  must  sink 
a  shaft.  Zeckendorf  w.  Hutchison,  i 
N.  Mex.  476. 

If  the  locator  is  deterred  by  threats 
of  another  who  has  entered  upon  his 
claim  from  prosecuting  the  develop- 
ment work  within  the  required  time, 
the  locator  loses  no  rights  by  reason 
of  the  nonperformance  of  such  work. 
Erhardt  v.  Boaro,  8  Fed.  Rep.  692;  s.  c, 


Id.  860;  s.  c,  in  Supreme  Court,  113  U. 
S.  527. 

But  if  the  locator  by  the  use  of 
reasonable  diligence  can  obtain  pos- 
session of  the  ground  for  the  purpose  of 
doing  such  work,  it  is  his  duty  to  use 
such  diligence.  Erhardt  v.  Boaro,  8 
Fed.  Rep.  692;  s.  c,  8  Fed.  Rep.  860. 
He  is  not,  however,  bound  to  do  the 
work  at  any  other  place  than  that  in 
which  he  sunk  his  first  discovery  shaft, 
nor  is  he  bound  to  use  force  to  gain 
possession  for  the  purpose  of  doing  the 
work,  or  even  to  bring  an  action  there- 
for. Erhardt  -'.  Boaro,  8  Fed.  Rep.  S60; 
Miller  v.  Taylor,  6  Colo.  41.  Compare 
Lebanon  Min.  Co.  v.  Consol.  Rep.  Min. 
Co.,  6  Colo.  371. 

Where  a  sale  is  made  before  the 
time  for  work  has  expired  and  before 
the  work  is  done,  the  purchaser  must 
complete  the  work  within  the  required 
time.  Zeckendorf  v.  Hutchison,  1  N. 
M.  476. 

1.  U.  S.  Rev.  Stat.,  §  2323. 

It  is  held  by  the  land  department 
that  the  effect  of  the  above  section  is 
simply  to  give  the  proprietors  of  a  min- 
ing tunnel  the  possessory  right  to  fif- 
teen hundred  feet  of  any  blind  lodes 
cut,  discovered  or  intersected  by  such 
tunnel,  not  previously  known  to  exist, 
within  three  thousand  feet  of  the  face 
of  the  tunnel,  and  to  prohibit  other  par- 
ties from  prospecting  for  and  making 
locations  of  lodes  on  the  line  thereof 
and  within  said  three  thousand  feet,  un- 
less such  lodes  appear  on  the  surface  or 
were  previous!)'  known  to  exist.  Land 
Off.  Reg.,  Circ.  of  October  21st,  iSSi,  § 
2i;iCopp's  Min.  Lands  35.  See  also 
Glacier  Mountain  Silver  Mine  Co.  v. 
Willis,  127  U.  S.  348. 

The  owner  of  the  tunnel  is  entitled 
to  all  lodes  discovered,  whether  found 
in  a  regular  tunnel  location  or  in  a  tun- 
nel run  for  development  purposes. 
Corning  Tunnel  Co.   v.    Pell,  4  Colo. 

507- 

The  line  of  the  tunnel  is  held  to  be 
limited  to  the  actual  width  as  desig- 
nated by  the  boundary'  stakes  or  monu- 
ments. Land  Off.  Reg.,  Circ.  October 
31st,  1881,  §23;  Copp's  Min.  Lands  36; 
Land  Oif.  Rul.,  Copp's  Min.  Lands  go, 
222,  231 ;  Corning  Tunnel  Co.  v.  Pell,  4 
Colo.-  507. 
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thereof,^  which  shall  be  discovered  in  such  tunnel,  and  which  were 
not  previously  known  to  exist,  as  if  the  discovery  was  made  from 
the  surface.^  If  other  parties  shall,  while  such  tunnel  is  being 
prosecuted  with  reasonable  diligence,  locate  on  the  line  of  such 
tunnel  any  vein  not  appearing  on  the  surface,  such  location  shall 
be  invalid.  A  failure  for  six  months  to  prosecute  work  on  the 
tunnel  constitutes  an  abandonment  of  all  undiscovered  veins  on  the 
line  thereof.* 


Other  parties  are  not  prohibited  from 
prospecting  tor  blind  lodes  or  running 
tunnels,  so  long  as  they  keep  outside  of 
the  "line"  as  above  defined.  Land  Oft". 
Rul,,  Copp's  Min.  Lands  90,231. 

The  fifteen  hundred  feet  may  be  taken 
all  on  one  side  of  the  point  of  discovery 
or  intersection,  or  partly  on  one  and 
partly  on  the  other  side.  Land  Ofi". 
Rul.,  Copp's  Min.  Lands  go. 

A  tunnel  location  cannot  itself  be 
patented,  but  the  lodes  discovered  may 
be.     Land  Oft".  Rul.,  Copp's  Min.  Lands 

99- 

1.  B3'  the  term  "face  of  such  tunnel," 
is  meant  the  first  working  face  formed 
in  the  tunnel,  the  point  at  which  the 
tunnel  actually  enters  cover.  Land 
Oft".  Reg.,  Circ.  October,  31st,  18S1,  §  22, 
Copp'.s  Min.  Lands  35. 

A  tunnel  five  thousand  feet  in  length 
located  prior  to  the  passage  of  the  act 
of  1872  is  valid,  if  the  local  rules  and 
customs  of  the  district  provided  that  a 
tunnel  of  that  length  might  be  run  by 
one  party.  Glacier  Mountain  Silver 
Mine  Co.  v.  Willis,  127  U.  S.  348. 

2.  Corning  Tunnel  Co.  v.  Pell,  4 
Colo.  507;  McCurdy  v.  Alpha  G.  &  S. 
Min.  Co.,  3  Nev.  29. 

The  regulations  of  the  land  office  re- 
quire that  a  party,  in  order  to  avail  him- 
self of  the  benefit  of  this  provision, 
must,  at  the  time  he  enters  cover  or 
forms  his  first  working  face,  give  proper 
notice  of  his  tunnel  location  by  erect- 
ing at  the  face  a  post,  board  or  monu- 
ment upon  which  is  posted  a  notice  giv- 
ing the  name  or  names  of  the  person, 
persons  or  companj'  claiming  the  tun- 
nel right;  the  course  or  direction  of  the 
tunnel,  its  height  and  width,  and  the 
course  and  distance  from  the  face  to 
some  well  known  permanent  objects  in 
the  vicinity;  and  must  also  establish 
the  boundary  lines  thereof  by  stakes  or 
monuments  placed  along  such  lines  at 
proper  intervals  to  the  terminus  of  the 
three  thousand  feet.  Land  Ofl:".  Reg., 
Circ.  October  31st,  1S81,  ^  23,  Copp's 
Min.  Lands  36. 


A  copy  of  this  notice,  with  an  affi- 
davit of  good  faith,  and  of  the  extent 
of  work  performed  and  amount  ex- 
pended, must  be  filed  for  record  as  in 
case  of  lode  claims.  lb.,  §  243.  See 
also  Land  Off.  Rul.,  Copp's  Min.  Lands 
231. 

The  above  requirements  apply  only 
where  the  party  runs  the  tunnel  for  the 
purpose  of  discovering  blind  lodes; 
where  a  party  runs  a  tunnel  to  develop 
a  lode  already  located,  a  tunnel  location 
need  not  be  made.  Land  Ofi.  Rul., 
Copp's  Min.  Lands  301.  And  see 
Corning  Tunnel   Co.   v.  Pell,  4  Colo. 

507- 

The  words  "not  previously  known  to 
exist,"  refer  to  undiscovered  veins  or 
lodes.  Land  Ofl:".  Rul.,  Copp's  Min. 
Lands   231. 

Plaintiff  had  located  and  staked  his 
tunnel,  and  was  engaged  in  running  it. 
Defendant  commenced  a  tunnel  outside 
of,  but  within  three  hundred  feet  of  the 
exterior  sides  of  plaintift''s  tunnel,  as 
located  and  staked,  found  a  vein  and 
took  ore  therefrom,  said  vein  having 
not  3'et  been  discovered  in  plaintiff's 
tunnel.  Held,  that  defendant's  location 
was  valid,  though  liable  to  be  divested 
by  the  subsequent  discovery  of  the  same 
vein  in  plaintiff's  tunnel.  Hope  Min- 
ing Co.  V,  Brown,  7  Mont.  550. 

When  the  lode  has  been  discovered 
by  means  of  the  tunnel,  the  tunnel  pro- 
prietor must  proceed  in  locating  his 
surface  ground,  staking  off  the  same, 
posting  notice,  recording,  etc.,  in  the 
same  manner  as  if  the  lode  were  dis- 
covered from  the  surface.  Land  Off. 
Rul.,  Copp's  Min.  Lands  231.  Seealso 
lb.  220.  ' 

3.  U.  S.  Rev.  Stat.,  §  2323;  Land 
Oft".  Rul.,  Copp's  Min.  Lands  222. 

Negligence  or  any  want  of  due,  dili- 
gence in  prosecuting  the  work  is  con- 
strued by  the  land  department  as  work- 
ing a  forfeiture  of  the  right  to  undis- 
covered veins  on  the  line  of  the  tunnel. 
Land  Off.  Reg.,  Circ.  October  arst, 
1881,  §  26;  Copp's  Min.  Lands  36.  See 
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15.  Amending  Location  and  Certificate. — No  change  of  location 
nor  amendment  of  the  certificate  or  record  can  be  made  after  the 
rights  of  third  parties  have  intervened. ^  In  Colorado,  statutory 
provisions  have  been  adopted  allowing  the  amendment  of  loca- 
tions in  certain  cases  -^ 


Land  Off.  Rul.,  Copp's  Min.  Lands 
231. 

There  is  no  specified  amount  to  be 
expended  in  order  to  retain  the  owner- 
ship of  a  tunnel  location.  Land  Off. 
Rul.,  Copp's  Min.  Lands  121,  122. 

1.  Craig  V.  Thompson,  10  Colo  517; 
Blackmore  v.  Reilly  (Ariz.),  17  Pac. 
Rep.  72;  Hawxhurst  v.  Lander,  28  Cal. 

Under  the  acts  of  congress  there  is 
no  way  of  locating  a  vein  but  by  mark- 
ing out  surface  lines,  and  when  these 
lines  have  once  been  marked  they  can- 
not be  changed  so  as  to  take  in  ground 
that  has  been  located  by  others  before 
such  change  is  made.  Golden  Fleece 
G.  &  S.  Min.  Co.  V.  Cable  Consol.  G. 
&  S  Min.  Co.,  12  Nev.  312.  See  also 
Gleeson  v.  Martin  White  Min.  Co.,  13 
Nev.  442. 

One  of  the  objects  of  requiring  the 
certificate  to  be  recorded  is  to  notify 
others  of  the  boundaries  claimed  that 
thej'  may  safely  make  locations  outside 
of  such  boundaries.  Pollard  v.  Shively, 
5  Colo.  309. 

2.  The  Colorado  statute  provides 
that  "if  at  any  time  the  locator  of  any 
mining  claim  heretofore  or  hereafter 
located,  or  his  assigns,  shall  apprehend 
that  his  original  certificate  was  defect- 
ive, erroneous,  or  that  the  requirements 
of  the  law  had  not  been  complied  with 
belore  filing,  or  shall  be  desirous  of 
changing  his  surface  boundaries,  or  of 
taking  in  any  part  of  an  overlapping 
claim     which     had    been    abandoned, 

.  .  .  such  locator  or  his  assigns  mav 
file  an  additional  certificate  subject  to 
the  provisions  of  this  act;  provided, 
that  such  relocation  does  not  interfere 
with  existing  rights  of  others  at  the 
time  of  such  relocation;  and  no  such 
relocation  or  the  record  thereof  shall 
preclude  the  claimant  or  claimants  from 
proving  any  such  title  or  titles  as 
he  or  they  may  have  held  under  pre- 
vious locations."  Gen.  Stat.  Colo.,  § 
2+09, 

_  The  United  States  circuit  court  says, 
■n  reference  to  this  statute:  "Errors  and 
mistakes  in  certificates  of  location  are 
of  frequent  occurrence.  Under  the  law 
"s  it  is  at  present,  a  fully  complete  and 


unimpeachable  certificate  cannot  be 
made  without  the  aid  of  a  surveyor  and 
the  best  instruments.  It  is  often,  and 
perhaps  generally,  impracticable  to  ob- 
tain the  services  of  a  surveyor  in  mak- 
ing a  location,  and  the  miner  must  de- 
pend upon  his  own  skill  and  judgment. 
In  such  effort  he  usually  fails.  Indeed, 
it  may  be  said  as  to  the  course  of  his 
lines  he  is  always  in  error,  and  the 
natural 'object  and  permanent  monu- 
ment required  by  section  2324  are  en- 
tirely beyond  his  grasp.  He  does  not 
know  what  they  are,  nor  how  to  refer 
to  them.  Everyone  who  is  at  all  fa- 
miliar Avith  mining  locations  knows  that 
in  practice  the  first  record  must  usually, 
if  not  ahva^'S,  be  imperfect.  Recogniz- 
ing these  difliculties,  it  has  never  been 
the  polic3'  of  the  law  to  avoid  a  loca- 
tion for  defects  in  the  record,  but  rather 
to  give  the  locator  an  opportunity  to 
correct  his  record  whenever  defects 
may  be  found  in  it;  and  the  section 
(Gen.  Stat.  Colo.,  §  2400)  which  de- 
clares that  defective  certificates  shall  be 
void,  when  read  in  connection  with  sec- 
tion 25  (2409)  and  qualified  by  it,  will 
be  understood  as  saying  that  defective 
certificates  are  lacking  in  force  and  suf- 
ficiency until  amended  as  provided  in 
section  25  (2409),  but  not  wholly  void." 
McEvoy  V.  Hj-man,  25  Fed.  Rep.  596. 
To  same  affect,  Van  Zandt  i-.  Argen- 
tine Min.  Co.,  2  McCrary  (U.  S.)  159; 
s.  c,  8  Fed.  Rep.  725;  Strepey  v.  Stark, 

7  Colo.  614. 

A  relocation  certificate  is  not  evidence 
of  any  after  acquired  right  or  interest, 
but  merel3'  evidence  of  a  right  of  pos- 
session acquired  prior  to  its  filing.  It 
relates  back  to  a  right  of  location  ac- 
cruing by  virtue  of  prerequisite  acts  of 
discovery,  prior  possession,  excavation, 
posting,  marking  boundaries  and  an  at- 
tempted compliance  with  the  law  re- 
specting the  filing  of  a  certificate. 
Hence  it  is  admissible  though  filed  after 
the  commencement  of  suit.  Strepey  tj. 
Stark,  7  Colo.  614;  McGinnisf.  Egbert, 

8  Colo.  41. 

One  may  relocate  his  own  mining 
claim  by  a  different  name.  Phillpotts 
V.  Blasdell,  8  Nev.  61.  And  the  names 
of  other  .parties   may   be  added   as  co- 
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and  this  legislation  has  been  followed  in  some  of. the  Territo- 
ries.^ 

16.  Abandonment  and  Forfeiture. — The  question  of  abandonment 
is  principally  one  of  intention,  whether  the  ground  was  left  by 
the  locator  without  any  intention  of  returning  and  making  a  future 
use  of  it.  Forfeiture  means  the  loss  of  a  previously  acquired  right 
to  mine  certain  ground,  by  a  failure  to  perform  certain  acts  or 
observe  certain  rules,  and  differs  from  abandonment  in  that  it 
involves  no  question  of  intent.^      A  party  relying  upon  a  forfeit- 


locators.  Weill  v.  Lucerne  Min.  Co., 
II  Nev.  201. 

And  such  relocation  raa^'  be  made 
after  the  title  of  the  party  in  possession 
has  been  declared  by  the  courts  to  be 
invalid.  Meyerdorf  v.  Frohner,  3 
Mont.  282. 

As  to  requirements  of  Land  Office 
under  this  section,  see  Land.  Off.  Rul., 
Copp's  Min.  Lands  175. 

1.  Rev.  Code  of  Dakota  (1S77),  ch. 
31,  §  13;  Comp.  Laws  (1887),  ^  2008; 
Laws  of  Wyoming,  1886,  ch.  115,  §  14; 
Rev.  Stat.,  \  1632. 

2.  Waring  w.  Crow,  11  Cal.  366;  St. 
John  V.  Kidd,  26  Cal.  263;  Stone  v. 
Gej'se  Quicksilver  Min.  Co.,  52  Cal. 
315;  Seymour  v.  Wood,  53  Cal.  303; 
Myers  v.  Spooner,  55  Cal.  257;  Lakin 
V.  Sierra  Buttes  Gold  Min.  Co.,  25  Fed. 
Rep.  337;  Derry  v.  Ross,  5  Colo.  295; 
Omar  v.  Soper,  11  Colo.  380;  s.  c,  7 
Am.  St.  Rep.  246;  Oreamuno  v.  Uncle 
Sam  Min.  Co.,  i  Nev.  211;;  Mallett  v. 
Uncle  Sam  Min.  Co.,  i  Nev.  1S8;  Doak 
V.  Brubaker,  i  Nev.  218;  Weill  v.  Lu- 
cerne Min.  Co.,  II  Nev.  200. 

To  constitute  an  abandonment,  there 
must  be  a  voluntary  act.  Lakin  v. 
Sierra  Buttes  Gold  Min.  Co.,  25  Fed. 
Rep.  337. 

It  is  a  mixed  question  of  law  and 
fact.  Oreamuno  v.  Uncle  Sam  G.  &  S. 
Min.  Co.,  I  Nev.  188;  Doak  v.  Bru- 
baker, I  Nev.  2i8;  Weill  v.  Lucerne 
Min.  Co.,  II  Nev.  200. 

And  to  meet  a  plea  of  abandonment 
it  is  competent  for  the  opposite  party' 
to  show  any  acts  explanatory  of  the 
leaving  which  tend  to  show  that  it  was 
not  accompanied  with  the  intent  not  to 
return.  Richardson  v.  McNulty,  24 
Cal.  339;  Wilson  v.  Cleaveland,  30  Cal. 
192;  Bell  w.  Bed  Rock  Tunnel  &  Min. 
Co.,  36  Cal.  214;  Harkness  v.  Burton, 
39  Iowa  loi. 

The  party's  own  testimony  that  he 
did  not  intend  to  abandon  is  not  con- 
clusive; the  intention  is  to  be  determined 
from    all   the   facts  and  circumstances 


of  the  case.  Myers  v.  Spooner,  55  Cal. 
257.  Comfare  Noble  v.  Sylvester,  42 
Vt.  146. 

Mere  lapse  of  time  does  not  consti- 
tute an  abandonment,  but  it  may  be  evi- 
dence of  abandonment.  Moon  t).  Roll- 
ins, 36  Cal.  333.  See  also  Partridge  v. 
McKinney,  10  Cal.  181. 

"If  a  party  leave  a  mining  claim  with 
the  intention  not  to  return,  his  aban- 
donment is  as  complete  if  it  exist  for  a 
minute  or  a  second,  as  though  it  con- 
tinued for  years;  but  if  he  left  with  the 
intention  of  returning,  he  might  do  so 
at  any  time  within  five  3'ears,  in  the  ab- 
sence of  any  law,  rule  or  custom  mak- 
ing such  absence  an  abandonment. 
Waring  t).  Crow,  11  Cal.  366. 

Mere  failure  to  do  work,  while  it 
may  cause  a  forfeiture,  does  not  consti- 
tute an  abandonment.  Lakin  v.  Sierra 
Buttes  Gold  Min.  Co.,  25  Fed.  Rep. 337; 
Morenhaut  v.  Wilson,  52  Cal.  263;  Sea- 
man V.  Vawdre}',  16  Ves.  390.  Corn- 
fare  Depuy  V.  Williams,  26  Cal.  309. 

Estoppel  is  no  element  of  abandon- 
ment. Marquart  v.  Bradford,  43  Cal. 
526.  See  also  Gleeson  tJ. Martin  White 
Min.  Co.,  13  Nev.  442. 

There  can  be  no  abandonment  where 
the  transaction  amounts  to  a  gift  or  sale. 
Davis  V.  Butler,  6  Cal.  511;  Richard- 
son V.  McNulty,  34  Cal.  339;  Little 
Pittsburgh  Consol.  Min.  Co.  v.  Amie 
Min.  Co.,  17  Fed.  Rep.  57. 

Where  one  of  two  locators  buys  the 
interest  of  the  other,  erases  the  other's 
naifle  from  the  discovery  stake,  changes 
the  date  from  that  of  the  discovery  to 
that  of  the  purchase,  then  remains  in 
possession  and  continues  work  in  good 
faith,  he  loses  none  of  his  prior  rights 
thereby.     Omar  v.  Soper,  11  Colo.  380. 

But  if  the  original  locator  admits  an- 
other to  the  possession  with  him,  this 
amounts  to  an  abandonment  fro  tanto. 
MurleyT).  Ennis,  2  Colo.  300.,  See  Weill 
V.  Lucerne  Min.  Co.,  11  Nev.  201.  And 
comj^are  Thompson  v.  Spray,  72  Cal. 
528. 
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ure  by  his  adversary,  in  contests  for  possessory  rights  to  mining 
claims,  must  specifically  plead  such  forfeiture." 

A  failure  to  perform  the  annual  work  required  by  statute  works 
a  forfeiture  of  the  mining  claim,  and  the  same  becomes  open  to 
relocation,  unless  the  original  locators,  their  heirs,  assigns  or 
legal  representatives  resume  work  upon  such  claim  before  a  relo- 
cation has  been  made.^ 


So  where,  upon  the  application  of  a 
party  for  a  patent  to  a  location,  another 
party  sets  up  an  adverse  claim,  and 
afterwards  yields  such  adverse  claim  to 
the  applicant,  this  does  not  constitute  an 
abandonment  of  the  claim.  The  appli- 
cant for  a  patent  may  have  advantage 
of  all  the  rights  that  the  adverse  claim- 
ant had.  Little  Pittsburgh  Consol.  Min. 
Co.f .  Amie  Min.  Co.,  17  Fed.  Rep.  57. 

A  relocation  by  the  same  locator  is 
not  an  abandonment  of  the  first  loca- 
tion; and  the  relocation  dates  back 
by  relocation  to  the  first  location. 
Fuller  11.  Harris,  29  Fed.  Rep.  818.  Even 
though  other  names  are  added  as  co- 
locators.  Weill  V.  Lucerne  Min.  Co.,  11 
Nev.  201. 

A  simple  abandonment  or  forfeiture 
by  the  first  locator  cannot  enure  to  the 
special  benefitof  any  other  party,  unless 
such  other  party  has  subsequently  ap- 
propriated the  premises  or  acquired 
some  new  right  thereon.  Pralus  v.  Pa- 
cific G.  and  S.  Min.  Co.,  35  Cal.  30. 

The  right  to  mine  in  another's  land, 
in  South  Carolina,  is  not  lost  by  a 
non-user  of  less  than  twenty  years.  Mc- 
Bee  V.  Loftis,  i  Strobh.  Eq.  vS.  Car.) 
90.  ■ 

The  party  abandoning  a  mining  claim 
may  remove  his  machinery  and  build- 
ings, as  well  as  all  ore  he  has  extracted 
from  the  mine.  Land  Office  Rulings, 
Copp's  Min.  Lands  192. 

Tiiere  can  be  no  abandonment  by  the 
locator  if  his  claim  has  been  siezed  by 
another  who  holds  possession  of  it  ad- 
versely to  him.  And  a  failure  to  do 
assessment  work  during  such  adverse 
possession  will  not  work  a  forfeiture. 
Utah  Min.  &  Mfg.  Co.  v.  Dickert  & 
M,  Sulphur  Co.  (Utah),  21  Pac.  Rep. 
1002. 

Forfeiture  rests  entirely  upon  the  fact 
of  observance  or  nonobservance  of  the 
requirements  of  the  statutes,  or  of  min- 
ing rules  and  regulations.  McGarrity 
«.  Byington,  12  Cal.  426;  St.  John  v. 
Kidd,  26  Cal.  263;  Strong  v.  Ryan,  46 
Cal.  33;  King  v.  Edwards,  i  Mont, 
as.?- 

The  question  whether,  under  the  law. 


a  forfeiture  has  occurred  is  one  for  the 
court.  Fairbanks  v.  Woodhouse,  6 
Colo.  433;  Dutch  Flat  Water  Co.  v. 
Mooney,  12  Cal.  534. 
•  Under  the  Mexican  law  the  proceed- 
ing to  declare  a  forfeiture  was  alwaj'S 
judicial.     King    v.    Edwards,    i    Mont. 

Evidence. — Where  defendants  claim 
certain  lots  by  virtue  of  evidence  that 
the  claim  of  a  person,  who  last  worked  a 
vein  on  the  lots,  was  sold  in  probate 
proceedings,  for  $500,  since  the  time 
that  the  abandonment  is  claimed  to 
occur,  is  immaterial,  as  it  only  tends  to 
prove  that  the  purchaser  thought  that 
the  interest  of  such  claimant  was  at  that 
time  worth  $500.  Richards  v.  Dower 
(Cal.),  22  P.  304,  307. 

1.  Wulff'  V.  Manuel,  23  Pac.  Rep.  732. 

2.  U.  S.  Rev.  Stat,  §  2324;  Land 
Office  Regulations,  Circ.  of  October 
31st,  1S81,  §  5;  Copp's  Min.  Lands  31; 
King  V.  Edwards,  i  Mont.  235;  Belk  v. 
Meagher,  3  Mont,  65;  s.  t;.,  104  U.  S. 
279;  Saunders  v.  Mackey,  5  Mont.  523. 
As  to  the  annual  work  required,  see, 
infra,  pt.  Ill,   §   18. 

Where  a  condition  subsequent,  such 
as  this  of  doing  annual  work,  is  at- 
tached to  any  right  or  title  vested  in  a 
party  by  virtue  of  law,  it  is  not  neces- 
sary that  the  law  should  provide  that  a 
failure  to  comply  therewith  should 
work  a  forfeiture  of  the  right.  King 
V.  Edwards,  i  Mont.  235. 

A  liter,  where  the  condition  is  fixed 
by  custom.     See,  infra,  note  i,  p.  549. 

The  forfeiture  cannot  take  place  un- 
til after  the  full  completion  of  the  year. 
Belk  V.  Meagher,  3  Mont.  65;  affirmed 
on  appeal,  104  U.  S.  279. 

Where  one  tenant  in  common  relied 
upon  his  cotenant  to  do  the  assessment 
work,  and  the  latter  fails  to  do  it,  the 
former  forfeits  his  interest.  Saunders 
V.  Mackej',  5  Mont.  523;  Doherty  v. 
Morris,  n   Colo.  12. 

Mining  ground  which  becomes  for- 
feited is  relegated  to  the  condition  of 
unappropriated  mineral  land  of  the 
United  States.  King  v.  Edwards,  i 
Mont.  235. 
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But  there  can  be  no  forfeiture  until 
some  otlier  party  has  entered  and  re- 
located. Lakin  v.  Sierra  Buttes  Gold 
Min.  Co.,  25  Fed.  Rep.  337. 

One  Thompson  and  others  had  lo- 
cated two  claims,  and  applied  for  a 
patent  therefor.  After  payment  of  the 
purchase  price,  a  mortgage  on  one  of 
the  claims  was  foreclosed,  and  at  the 
sale  a  mining  corporation  became  the 
purchaser.  This  corporation  entered, 
however,  into  possession  of  the  entire 
tract  included  in  the  application  for  a 
patent,  and  while  thus  in  possession 
secretly  and  fraudulently  procured  a 
patent  to  itself  on  the  application  which 
had  previously  been  made  by  Thomp- 
son and  his  associates.  Whatever 
title  the  company  had,  therefore,  was 
through  Thompson,  and  not  as  adverse 
claimants  on  another  independent  title. 
The  patent  was  obtained  upon  the  sur- 
vey and  application  of  Thompson  and 
his  associates.  The  coinpany  was, 
therefore,  not  in  a  position  to  object 
that  Thompson  and  his  associates  had 
not  done  the  necessary  work.  Lakin  v. 
Sierra  Buttes  Gold  Min.  Co.,  25  Fed. 
Rep.  337. 

Eesumlng  Work.— The  forfeiture  and 
consequent  liability  to  relocation  is 
defeated  by  a  resumption  of  work  by 
the  original  locator  or  his  representa- 
tives before  actual  relocation.  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co., 
6  Sawy.  (U.  S.)  229;  s.  c,  i  Fed.  Rep. 
536;  Jupiter  Min.  Co.  v.  Bodie  Consol. 
Min.  Co.,  7  Sawy.  (U.  8.)  96;  s.  c,  II 
Fed.  Rep.  665;  Slavonian  Min.  Co.  v. 
Perasich,  7  Fed.  Rep.  331;  Belk  v. 
Meagher,  104  U.  S.  279;  McQinnis  v. 
Egbert,  8  Colo.  41;  Gonu  v.  Russell,  3 
Mont.  358;  Belcher  v.  Consol.  Gold 
Min.  Co.  V.  Defarrari,  62  Cal.  160;  Du 
Prat  w.  James,  65  Cal.  555;  Russell  v. 
Brosseau,  65  Cal.  605. 

The  statute  nowhere  authorizes  a 
person  to  trespass  upon  or  to  relocate 
a  claim  which  had  been  before  properly 
located  by  another,  however  derelict  in 
performing  the  required  work  the  first 
locator  may  have  been,  provided  he  has 
returned  and  resumed  work,  and  is 
actually  engaged  in  developing  his 
claim  at  the  time  the  second  locator 
enters  and  attempts  to  secure  the  claim. 
Slavonian  Min.  Co.  v.  Perasich,  7  Fed. 
Rep.  331. 

"If  work  is  renewed  on  a  claim,  after 
it  has  once  been  opened  to  relocation, 
but  before  a  relocation  is  actually 
made,  the  rights  of  the  original  owners 
stand  as  they  would  if  there   had  been 


no  failure  to  comply  with  this  condition 
of  the  act."  The  fact  that  no  work  has 
been  done  during  the  year  does  not  wipe 
out  all  rights  of  the  original  claimant. 
After  he  resumes  work,  no  newr  loca- 
tion having  in  the  meantime  been  made, 
his  rights  are  precisely  what  thej'  would 
have  been  if  no  default  had  occurred. 
Nor  can  there  be  any  relocation  until 
after  the  close  of  the  year.  "The  law 
fixes  no  time  within  the  year  when  the 
work  must  be  done.  Consequently,  if 
done  at  any  time  of  the  year  it  is 
enough,  and  there  can  be  no  forfeiture 
until  the  entire  year  has  gone  by."  The 
work,  if  completed  on  the  31st  day  of  De- 
cember, is  just  as  effectual  for  the  protec- 
tion of  the  claim  as  if  it  had  been  done 
in  the  previous  January.  Belk  v. 
Meagher,  104  U.  S.  279.  See,  infra, 
note  4,  p.  549. 

If  a  relocator  has,  after  forfeiture,  en- 
tered for  the  purpose  of  making  a  re- 
location, it  is  then  too  late  for  the  first 
locator  to  resume  work,  even  though 
the  relocation  is  not  complete.  (C^^ 
ing  cfi  U.  S.  513);  Slavonian  Min.  Co. 
V.  Perasich,  7  Fed.  Rep.  331,  337.  Com- 
pare Pharis  v.  Muldoon,  75  Cal.  284. 

And  if  the  original  locator  resumes 
work  after  a  forfeiture,  and  attempts 
thus  to  prevent  a  relocation,  he  must 
complete  his  work  before  the  reloca- 
tion.    Du  Prat  V.  James,  65  Cal.  555. 

But  in  two  cases  decided  both  prior 
and  subsequently  by  the  same  court  it 
seems  to  be  held  that  it  is  sufficient  if 
the  original  locator  actually  commences 
work  before  the  first  steps  are  taken  for 
a  relocation.  Belcher  Consol.  Gold 
Min.  Co.  t>.  Deferrari,  62  Cal.  160; 
Russell  V.  Brosseau,  65  Cal.  605.  And 
such  appears  to  be  the  generally  ac- 
cepted doctrine. 

In  Montana,  xtvi  held  that.the  first 
locator  can  resume  work  at  any  time 
prior  to  the  performance  of  all  the  acts 
which  are  necessary  to  a  complete  loca- 
tion; and  such  resumption  of  work  in 
good  faith  before  the  relocator  has 
perfected  his  location,  renders  null  all 
prior  acts  of  the  relocator.  Gonu  v. 
Russell,  3  Mont.  358. 

The  facts  in  the  Montana  case  are  as 
follows:  Russell  was  the  owner  of  the 
claim  in  1875,  and  did  the  necessary 
work  thereon  prior  to  December  17th 
of  that  year,  but  did  no  more  work 
until  July  19th,  1877.  On  the  3rd  of 
July,  1877,  Gonu  relocated  the  lode  by 
posting  a  notice  at  Russell's  discovery 
shaft.  This  notice  properly  described 
the   boundaries  and   the  stakes  at  the 
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A  failure  to  comply  with  local  rules  or  customs  works  a  forfeit- 
ure, if  the  local  rules  so  provide.* 

To  suffer  tailings  to  run  away,  without  any  effort  to  retain  or 
confine  them,  constitutes  an  abandonment  of  them.^ 
•  17.  Relocation. — Where  the  owner  of  a  mining  claim  has  failed 
to  comply  with  the  statutory  requirements,  or  the  claim  is  for- 
feited by  reason  of  nonobservance  of  any  local  rule  or  custom, 
the  same  is  subject  to  relocation.^ 

Any  person  may  then  enter  peaceably  upon  the  claim  for  the 
purpose  of  making  a  location  thereof,  unless  the  original  claimant 
has  resumed  work  thereon.* 


corners,  but  there  were  in  fact  no  stakes 
set  by  the  relocator.  The  notice  was  re- 
corded July  20th,  1S17.  Russell  entered 
upon  the  premises  and  resumed  work 
July  19th,  1877;  and  about  an  hour  after- 
ward, Gonu  ran  the  lines  of  his  reloca- 
tion, and  cut  and  placed  stakes  at  the 
four  corners  thereof.  It  was  held  that 
as  Russell  had  resumed  ^vork  before 
Gonu  had  marked  the  boundaries  of  his 
relocation,  such  relocation  was  void. 
What  Will  Excuse  Resumption  of 
Work. — Mere  threats,  unaccompanied 
by  any  overt  act  showing  a  present  in- 
tention of  carrying  them  into  eflect, 
even  though  made  on  the  ground, 
would  not  justify  the  first  locator  in 
declining  to  make  some  effort  to  re- 
sume work.  Much  less,  if  made  at  a 
distance  from  the  ground.  Slavonian 
Min.    Co.    V.   Perasich,   7    Fed.    Rep. 

331- 

Itseems  that  the  fact  that  the  locator 
was  driven  away  from  his  claim  by 
hostile  Indians,  and  did  not  return  for 
the  reason  that  he  supposed  the  hostili- 
ties continued,  might  furnish  an  ex- 
cuse for  failing  to  resume  work.  Moren- 
haut  V.  Wilson,  52  Cal.  263. 

1.  A  failure  to  comply  with  the  local 
rules  and  customs  does  not  work  a 
forfeiture  unless  the  rules  expressly  so 
declare.  McGarrity  v.  Byington,  12 
Cal.  426;  St.  John  v.  Kidd,  26  Cal.  263; 
Bell  V.  Bed  Rpck  Tunnel  &  Min.  Co., 
36  Cal.  217;  Strong  v.  Ryan,  46  Cal.  33; 
Rush  V.  French,  i  Ariz.  99;  Johnson  v. 
McLaughlin,  i  Ariz.  493;  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.,  7  Sawy. 
(U.  S.)  96;  s.  c,  n  Fed.  Rep.  680. 
Compare  King  v.  Edwards,  i  Mont. 
231;;  Depuy  V.  Williams,  26  Cal,  309. 

Where  parties  claim  a  forfeiture 
under  a  local  rule  or  custom,  the  rule  is 
to  be  strictlv  construed  against  the  for- 
feiture. Mount  Diablo  Min.  Co.  v. 
Callison,  5  Sawy.  (U.  S.)  439;  Coleman 


V.  Clements,  23  Cal.  248;  Oreamuno  v. 
Uncle  SamG.  &  S.  Min.  Co.,  i  Nev.  215. 
But  where  the  custom  is  plain  there 
is  no  room  for  construction,  and  the 
court  must  take  the  custom  as  it  reads, 
and  give  it  its  legal  effect.  King  v. 
Edwards,  i  Mont.  235. 

2.  Jones    v.    Jackson,     9    Cal.     237. 

But  a  party,  who  has  for  a  time  aban- 
doned his  toilings,  is  under  no  obliga- 
tion to  continue  so  to  do,  though  other 
persons  have  been  induced  bj-  the  fact 
of  past  abandonment  to  incur  ex- 
pense in  providing  means  to  use  them. 
Dougherty  v.  Creary,  30  Cal.  290. 

3.  U.  S.  Rev.  Stat.,  §  2324;  Morgan 
V.  Tillottson,  73  Cal.  520.  It  is  not  nec- 
essary under  our  law  that  there  should 
be  any  adjudication  of  forfeiture,  though  - 
such  is  required  under  the  Mexican 
law.  King  v.  Edwards,  i  Mont.  235. 
Pleadings  construed  in  Hall  v.  Arnott 
(Cal.),  22  Pac.  Rep.  200. 

4.  U.  S.  Rev.  Stat.,  §  2324;  Golden 
Fleece  Min.  Co.  v.  Cable  Cons.  Min. 
Co.,  12  Nev.  312;  King  v.  Edwards,  i 
Mont.  235.  Even  though  the  first  lo- 
cator is  still  in  possession.  Du  Prat 
•y.  James,  65  Cal.  555.  And  see  Horswell 
V.  Ruiz,  67  Cal.  III.  Compare  Leba- 
non Min.  Co.  V.  Cons.  Rep.  Min.  Co., 
6  Colo.  380;  Weese  v.  Barker,  7  Colo. 
178;  Eilers  v.  Boatman,  3  Utah  159; 
Phenix  Mill  &  Min.  Co.  v.  Lawrence, 
55  Cal.  143. 

Mining  claims  are  not  open  to  re- 
location until  the  rights  of  the  former 
locator  have  come  to  an  end.  The 
privilege  granted  by  congress  of  taking 
up  mineral  lands  can  only  be  exercised 
within  the  limits  prescribed  by  the 
grant.  As  locations  can  only  be  made 
when,  and  under  the  conditions  on 
which  the  law  allows  tliem  to  be  inade, 
any  attempt  to  go  beyond  that  will  be 
of  no  avail.  Hence  a  relocation  on 
lands  actually  covered  at  the  time  by 
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another  valid  and  subsisting  location  is 
void  not  only  as  to  the  original  locator 
but  as  to  all  the  vi^orld.  Belk  -u.  Meagher, 
3  Mont.  6j;  affirmed  by  U.  S.  Supreme 
Court,  104  U.  S.  279. 

■'And  no  mere  relocation  for  forfeit- 
ure made  before  the  forfeiture  actually 
attaches  by  actual  default,  would  be 
valid  to  defeat  the  claim."  Jupiter 
Min.  Co.  V.  Bodie  Cons.  Min.  Co.,  7 
Sawy.  (U.  S.)  96;  s.  c,  II  Fed.  Rep. 
6So;"Lockhart  v.  Rollins  (Idaho),  21 
Pac.  Rep.  413.  See  Land  Off.  Rulings, 
Copp's  Min.  Lands  255,  275. 

If  all  the  acts  have  been  performed 
except  the  labor,  and  the  lavs'  allows  a 
3'ear  for  that,  and  the  year  -has  not  ex- 
pired, anj'one  attempting  to  relocate  is 
a  trespasser.  Atkins  v.  Hendree,  i 
Idaho  Ter.  107;  i  Idaho  95. 

"The  statute  nowhere  authorizes  a 
person  to  trespass  'upon,  or  to  relocate  a 
claim  before  properly  located  by 
another,  however  derelict  in.  perform- 
ing the  required  work  the  first  locator 
may  have  been,  provided  he  has  re- 
turned and  resumed  work,  and  is  act- 
ually engaged  in  developing  his  claim 
at  the  time  the  second  locator  enters 
and  attempts  to  secure  the  claim." 
Jupiter  Min.  Co.  v.  Bodie  Cons.  Min. 
Co.,  7  Saw}'.  (U.  S.)  96;  s.  c,  II  Fed. 
Rep.  682. 

Where  one  relocates  a  claim  before 
the  former  owner  is  in  default,  such  re- 
location does  not  lay  the  foundation  for 
a  valid  claim,  nor  does  the  relocation 
become  valid  upon  the  first  locator's 
subsequent  default.  It  is  a  mere  nullity. 
Slavonian  Min.  Co.  v.  Perasich,  7  Fed. 
Rep.  331;  Belk  T'.  Meagher,  3  Mont.  65; 
affirmed  by  U.  S.  Supreme  Court,  104 
U.  S.  279. 

The  facts  in  the  case  of  Belk  v. 
Meagher  were  as  follows:  In  1864 
certain  parties  located  a  claim  which 
was  valid  and  subsisting  on  the  loth 
day  of  May,  1872.  No  work  was  done 
on  it  between  that  date  and  June,  1875. 
During  this  latter  month,  and  before 
any  relocation  had  been  made,  the 
original  locators  resumed  work  upon 
the  claim  and  did  enough  to  re-establish 
their  original  rights.  No  work  was  af- 
terwards done  under  the  original 
location  either  by  the  original  lo- 
cators or  anyone  claiming  under  them, 
and  neither  they  nor  their  grantees 
were  in  actual  possession  of  the  claiins 
on  the  19th  of  December,  1876,  nor 
had  they  been  in  possession  for  a  long 
time  before  that  date.  On  that  day  the 
plaintiff  made  a  relocation  of  the  claim 


and  did  all  that  was  necessary  to  perfect 
his  location,  if  the  premises  were  at 
that  time  open  to  location.  His  entry 
on  the  property  was  peaceable,  no  one 
being  present  to  oppose  it.  Between 
that  date  and  the  21st  of  February,  1877, 
he  did  a  small  amount  of  work  on  the 
claim,  but  had  no  other  possession  of 
the  property  than  such  as  arose  from 
his  location  thereof  and  his  occasional 
labor  upon  it.  On  said  2ist  of  Febru- 
ar}'  defendants  entered  on  the  properly 
peaceably,  and  made  another  relocation, 
doing  all  that  was  required  to  perfect 
their  rights,  if  the  claims  were  then 
open  to  relocation. 

Upon  this  state  of  facts  the  supreme 
court  held  on  the  19th  day  of  Decem- 
ber, 1876,  the  original  locators  had  the 
exclusive  right  to  the  possession  and 
enjoyment  of  the  property,  and  hence 
that  plaintift''s  relocation  on  that  day 
was  void,  that  the  attempted  relocation 
on  that  date  did  not  become  operativeon 
the  1st  day  of  January',  1877,  so  as  to  give 
plaintiff  the  exclusive  right  to  the  pos- 
session of  the  property  after  the  latter 
date;  and  defendants  could,  after  Janu- 
ary 1st,  1877,  make  a  relocation,  which 
would  be  good  as  against  plaintiff  and 
all  the  world. 

The  court  says  further:  "On  the  19th 
daj'  of  December,  1876,  the  right  to  the 
possession  of  this  property  was  just  as 
much  withdrawn  from  the  public  do- 
main as  the  fee  is  by  a  valid  grant  from 
the  United  States,  or  the  possession  by 
a  valid  and  subsisting  homestead  or 
pre-emption  entr^'.  As  the  United 
States  could  not  at  the  time  give  plain- 
tiff the  right  to  take  possession  of  the 
property  for  the  purpose  of  making  his 
location,  because  there  was  an  existing 
grant  of  the  exclusive  right  of  posses- 
sion and  enjoyment,  it  would  seem  nec- 
essary to  follow  that  any  tortuous  entry 
he  might  make  must  be  unavailing  for 
the  purpose  of  a  valid  location  of  a 
claim  under  the  act  of  congress."  Belk 
V.  Meagher,  104  U.  S.  279. 

The  fact  that  one  of  several  joint  lo- 
cators had  promised  the  others  to  do 
the  assessment  work  could  not  prevent 
a  valid  relocation,  in  case  he  failed  to 
carry  out  the  promise.  Doherty  v. 
Morris,  11  Colo.  12. 

The  owner  of  an  overlapping-  claim 
under  a  junior  discovery  can  derive  no 
benefit  from  a  failure  to  record  a  loca- 
tion certificate  of  the  senior  claim  with- 
out relocating  their  claim.  Omar  v. 
Soper,  II  Colo.  380;  s.  i,.,  7  -^"i'  ^'• 
Rep.  246. 
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A  relocation  is  made  in  the  same  manner  as  an  original 
location.^  And  the  relocator  of  an  abandoned  mining  claim 
has  the  same  time  to  perform  the  acts  required  by  law  or  custom 
as  the  original  locator  had.'^  A  relocation  is  an  admission  of  the 
validity  of  the  original  claim;  and  also  a  claim  of  forfeiture,  as  to 
the  original  locator.^ 

A  party  may  under  proper  circumstances  relocate  his  own 
claim,  or  that  which  he  holds  in  common  with  others.* 

18.  Annual  Work. — The  statute  provides  that  during  each  year, 
until  a  patent  issues,  not  less  than  one  hundred  dollars  worth  of 
labor  shall  be  performed,  or  improvements  made,  on  every  claim.^ 


A  location  made  by  defendant  be- 
came, through  his  failure  to  do  the 
work,  open  to  relocation.  Plaintiff 
thereafter  posted  a  notice  of  relocation, 
but  did  not  mark  out  his  boundaries  till 
five  days  subsequently'.  In  the  mean- 
time, and  at  the  usual  hours,  defendant 
resumed  labor  on  his  claim,  and  did 
$10  worth  of  work  on  it  before  the  five 
days  expired,  and  subsequently  within 
the  year  did  $200  worth  of  work  on  it. 
Held,  that  this  was  sufficient  to  prevent 
the  original  claim  from  lapsing.  Pharis 
V.  Muldoon,  75  Cal.  284. 

Placer  claims  are  subject,  to  relocation 
like  lode  claims.  Land  Oif.  Rulings, 
Copp's  Min.  Lands  312;  Morgan-  v. 
Tillottson,  73  Cal.  520. 

1.  Armstrong  v.  Lower,  6  Colo.  393. 
See  also  Murley  v.  Ennis,  2  Colo.  300. 

The  relocator  may  use  the  discovery 
shaft  and  boundary  stakes  of  the  aban- 
doned claim;  but  must  sink  the  shaft 
ten  feet  deeper.  Armstrong  v.  Lower, 
6  Colo.  393;  Omar  v.  Soper,  11  Colo. 
380.  He  may  sink  new  shafts  and  run 
new  tunnels,  or  continue  work  upon  the 
old  ones.  Land  Off.  Rulings,  Copp's 
Min.  Lands  192. 

A  valid  relocation  cannot  be  ntade  by 
the  mere  surveying,  staking  and  certi- 
fying of  a  previous  located  overlapping 
claim.     Omar  v.  Soper,  11  Colo.  380. 

2.  Pelican  &  Dives  Min.  Co.  v. 
Snodgrass,  9  Colo.  339. 

3.  Wells  V.  Blain  (N.  Mex.),  20  Pac. 
Rep.  798. 

4.  Page  V.  Summers,  70  Cal.  121; 
Cheesman  v.  Shreeve,  40  Fed  Rep 
787. 

And  he  may  relocate  it  by  a  different 
name.  Phillpotts  v.  Blosdel,  8  Nev. 
61. 

But  one  cannot  locate  the  same  or  an- 
other vein  within  his  own  prior  loca- 
tion, except  he  first  abandon  the  prior 
location.     Golden    Terra    Min.    Co.   v. 


Mahler,  4  Pac.  Coast  L.  J.  405; 
s.  c,  4  Min.  Rep.  390. 

Where  the  title  of  a  locator  in  pos- 
session has  been  declared  by  the  courts 
to  be  invalid,  it  is  not  fraudulent  for 
him  to  relocate  the  ground,  and  thus 
acquire  a  perfect  title.  Meyendorf  v. 
Frohner,  3  Mont.  282. 

So  a  purchaser  of  a  mining  claim 
from  an  alien  locator  may  relocate  it 
and  thus  make  his  claiin  a  valid  one. 
Land  Off.  Rulings,  Copp's  Min.  Lands 
188. 

Where  at  the  time  of  the  first  loca- 
tion there  were  no  local  rules  requiring 
a  record  of  the  location,  but  an  act  of 
congress  subsequent!}'  passed  did  re- 
quire such  record,  a  relocation  by  the 
owner,  conforming  to  such  act,  gives 
him  a  title  relating  backjio  the  first  loca- 
tion.   Fuller  V.  Harris,  29  Fed.  Rep.  814. 

Where  there  is  a  failure  by  tenants 
in  common  to  comply  with  the  law, 
whereby  a  forfeiture  ensues,  one  of  the 
owners  may  relocate  to  the  exclusion 
of  the  others.  Saunders  v.  Mackey,  5 
Mont.  523;  Land  Off.  Rulings,  Copp's 
Min.  Lands  300. 

Or  a  part  of  the  original  locators  may 
join  with  others  to  make  the  relocation. 
Strong  V.  Ryan,  46  Cal.  33.  See  Weill 
V.  Lucerne  Slin.  Co.,  11  Nev.  201. 

A  person  sustaining  a  fiduciary  rela- 
tion in  respect  to  a  mining  claim  can- 
not defeat  the  rights  of  the  principal  by 
relocating  it  for  himself,  and  such  a  re- 
location enures  to  the  benefit  of  the 
benefit  of  the  principal.  Lockhart  v. 
Rollins  (Idaho),  21  Pac.  Rep.  413; 
Hunt  V.  Patchin,  35  Fed.  Rep.  816. 
Nor  can  a  person  abandon  his  claim 
and  then  relocate  it,  so  as  to  cut  out  a 
mortgage.  Alexander  v.  Sherman 
(Ariz.),  16  Pac.  Rep.  45;  s.  c,  15  Min. 
Rep.  638. 

5.  U.  S.  Rev.  Stat.,  §  2324.  This 
applies    to    placer  as  well   as  to  lode 
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claims.  Carney  .v.  Arizona  Gold  Min. 
Co.,  65  Cal.  40.  But  not  to  tunnel 
locations.  Land  Off.  Rulings,  Copp's 
Min.  Lands  121 -2 

Purpose  of  the  Law. — "It  is  not  diffi- 
cult in  looking  at  the  policy  of  the 
government  in  regard  to  its  mineral 
lands,  to  understand  the  purpose  of  this 
provision.  For  many  years  after  the 
discovery  of  the  rich  deposits  of  gold 
and  silver  in  the  public  lands  of  the 
United  States,  millions  of  dollars  worth 
of  these  metals  were  taken  out  by  in- 
dustrious miners  without  any  notice  or 
attention  on  the  part  of  the  govern- 
ment. The  earliest  legislation  b3'  con- 
gress simplj'  recognized  the  obligatory 
force  of  the  local  rules  of  each  mining 
locality  in  regard  to  obtaining,  trans- 
ferring and  identifying  the  possession  of 
these  parties.  Later,  provision  was 
made  for  acquiring  title  to  the  land 
where  these  deposits  were  found,  and 
prescribing  rules  for  the  location  and 
identification  of  claims  and  securing 
their  possession  against  trespass  b3' 
others  than  their  discoverers.  But  in 
all  this  legislation  to  the  present  time, 
though  by  appropriate  proceedings  and 
the  payment  of  a  very  small  sum,  a 
legal  title  in  the  form  of  a  patent  may 
be  obtained  for  such  miiaes,  the  posses- 
sion under  a  claim  established  accord- 
ing to  law  is  fully  recognized  by  the 
act  of  congress,  and  the  patent  adds  lit- 
tle to  the  security  of  the  party  in  con- 
tinuous possession  of  a  mine  he  has 
discovered  or  bought. 

"These  mineral  lands  being  thus  open 
to  the  occupation  of  all  discoverers,  one 
of  the  first  necessities  of  a  mining 
neighborhood  was  to  make  rules  bj' 
which  this  right  of  occupation  should 
be  governed  among  themselves,  and  it 
was  soon  discovered  that  the  same  per- 
son would  mark  out  many  claims  of 
discovery,  and  then  leave  them  for  an 
indefinite  length  of  time  without  further 
development,  and  without  actual  posses- 
sion, and  seek  in  this  manner  to  pre- 
vent others  from  availing  themselves  of 
the  abandoned  mine.  To  remedy  this 
evil  a  mining  regulation  was  adopted 
that  some  work  sliould  be  done  on  each 
claim  in  every  year  or  it  would  be  con- 
sidered as  abandoned." 

The  purpose  of  the  statute  afterwards 
adopted  by  congress  was  the  same  as 
in  the  matter  of  similar  regulations  by 
the  miners;  namely,  to  acquire  every 
person  who  asserted  an  exclusive  right 
to  his  discovery  or  claim,  to  expend 
something  of  value  on  it  as  evidence  of 


his  good  faith,  and  to  show  that  he  was 
not  acting  on  the  principle  of  the  dog 
in  the  manger.  Chambers  v.  Harring- 
ton, III  U.  S.  350. 

As  to  the  nature  of  the  work  required 
it  may  be  said  generally  that  it  is  work 
done  anywhere  upon  the  surface  of  the 
claim  within  its  surface  lines,  or  any- 
where below  the  surface  within  those 
lines  extended  down  vertically.  Mount 
Diablo  Min.  Co.  v.  Callison,  5  Sawy 
(U.  S.)  439. 

It  must  be  done  either  within  the 
claim,  or,  if  off  from  it  as  a  necessary 
means  of  extracting  the  ore  therefrom. 
Remmington  z>.  Baudit,  6  Mont.  138. 

"Labor  and  improvements,  within 
the  meaning  of  the  statute,  are  deemed 
to  have  been  had  on  a  mining  claim, 
whether  it  consists  of  one  location  or 
several,  when  the  labor  is  performed  or 
the  improvements  are  made  for  its  de- 
veloprnent,  that  is,  to  facilitate  the  ex- 
traction of  the  metals  it  may  contain, 
though  in  fact  such  labor  and  improve- 
ments may  be  on  giound  which  origi- 
nally consHtuted  only  one  of  the  loca- 
tions, as  in  sinking  a  shaft;  or  be  at  a 
distance  from  the  claim  itself,  as  where 
the  labor  is  performed  for  the  turning 
of  a  strearh,  or  the  introduction  of 
water,  or  where  the  improvement  con- 
sists in  the  construction  of  a  flume  to 
carry  off  the  debris  or  waste  material." 
See  Jackson  v.  Robj',  109  U.  S.  440,  for 
explanation  of  this  last  clause.  St. 
Louis  Sm.  &  Ref.  Co.  v.  Kemp, 
104  U.  S.  655;  Harrington  v.  Cham- 
bers, 3  Utah  94. 

Work  done  outside  the  claim,  to  be 
considered  as  work  done  on  the  claim,, 
must  have  direct  relation  and  be  in 
reasonable  proximity'  to  it.  McGarrity 
V.  Byington,  12  Cal.  426. 

Working  on  adjoining  land  to  con- 
struct a  drain  to  enable  the  owners  to 
work  the  claim  is  sufficient;  and  the 
efforts  of  the  owners  to  procure  ma- 
chinery necessary  for  the  working  of 
the  claim  are  by  fair  intendment  to  be 
considered  as  work  done  on  the  claim. 
Packer  v.  Heaton,  9  Cal.  568. 

But  it  was  held  in  a  later  case  in  the 
same  State  that  personal  expenses  in- 
curred and  time  expended  in  an  at- 
tempt to  procure  water  to  run  a  mill 
at  the  mine,  did  not  constitute  assess- 
ment work  within  the  meaning  of  the 
statute.     Du  Prat  v.  James,  65  Cal.  555. 

A  building  erected  on  a  mining  claim 
cannot  be  consi^dered  sufficient  unless 
it  has  been  placed  there  for  the  purpose 
of  benefiting  the  claim  and  for  its  im- 
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provement.  Bryan  v.  McCaig,  lo  Colo. 
309. 

Erecting  upon  the  premises  and  occu- 
pying a  liouse  for  a  residence  and  another 
for  a  blaclismith  shop  does  not  comply 
with  the  law,  Moxon  -■.  Wilkinson,  2 
Mont.  421.  Nor  is  the  erection  of  a 
dwelling  house,  outside  the  boundaries 
of  the  claim  for  the  use  of  the  miners, 
work  done  on  the  claim.  Remmington 
V.  Baudit,  6  Mont.  138. 

If  the  work  consists  in  an  improve- 
ment placed  upon  the  claim,  it  must  be 
placed  there  for  the  benefit  of  such 
claim.  An  ore  house  erected  for  the 
use  of  an  adjoining  claim  is  not  suf- 
ficient.    Bryan   v.    McCaig,    10    Colo. 

309- 

The  case  of  Lakin  v.  Sierra  Buttes 
Gold  Min.  Co.,  25  Fed.  Rep.  337,  was 
one  where  a  part  of  the  work  done  was 
the  erection  of  a  cabin. 

An  applicant  for  a  placer  patent 
proved  that  he  had  done  $500  worth  of 
work.  Previous  to  his  entering  the 
land  as  a  placer  claim  he  had  dug  sev- 
eral prospect  holes  for  the  purpose  of 
discovering  veins  or  lodes,  but  without 
success.  The  expense  of  this  work  was 
included  in  the  amount  alleged  to  have 
been  done  on  the  placer  grounds;  and 
it  was  contended  that  no  work  done  in 
an  exploration  for  veins  or  lodes  ought 
to  count  as  work  done  on  a  placer 
claim.  But  the  court  held  otherwise, 
saying  that  work  done  for  the  purpose 
of  discovering  mineral,  whatever  the 
particular  form  or  character  of  the  de- 
posit, which  is  the  object  of  search,  is 
within  the  spirit  of  the  statute.  United 
States  V.  Iron  Silver  Min.  Co.,  24  Fed. 
Rep.  568. 

Services  rendered  in  planning  and 
superintending  the  development  work 
of  a  mine  and  the  erection  of  a  mill  and 
machinery  are  within  the  statute,  but 
not  work  done  as  a  disbursing  agent  or 
accountant.  Rara  Avis  G.  &  S.  Min. 
Co.  T/.  Bouscher,  9  Colo.  385. 

Where  the  mine  is  idle,  time  and 
labor  of  a  watchman  and  custodian  ex- 
pended on  the  property,  in  taking  care 
of  it,  is  labor  done  on  the  claim.  Lock- 
hart  V.  Rollins  (Idaho),  21  Pac.  Rep. 
413- 

By  Whom  Performed. — Work  per- 
formed by  any  of  the  parties  in  interest, 
whether  holding  the  legal  or  equitable 
title,  is  available  to  preserve  the  claim. 

"Where  one  person  or  company  owns 

several  contiguous  or  adjoining  claims 

I         capable  of  being  advantageously  worked 

'n       together,  one  general   system  may  be 


adopted  to  work  such  claims.  Such 
system  may  consist  of  a  shaft  with 
drifts,  crosscuts  and  tunnels  therefrom, 
and  such  works  need  not  be  upon  any 
of  the  claims  in  question.  When  such 
system  is  adopted  work  in  furtherance 
of  the  system  is  work  on  the  claims 
intended  to  be  developed  by  it.  Work 
done  outside  of  the  claims,  or  outside  of 
any  claim,  if  done  for  the  purpose  and 
as  a  means  of  prospecting  or  working 
the  claim  is  as  available  for  holding 
the  claim,  as  if  done  within  the  boun- 
daries of  the  claim  itself"  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.,  7  Sawy. 
(U.  S.)  96;  s.c,  II  Fed,  Rep.  666,  680. 

Amount, — Neither  miner's  rules  nor 
State  laws  can  authorize  a  less  ainount 
of  work  than  that  fixed  by  congress; 
and  if  the  attempt  were  made  such  rule 
or  law  would  be  void.  Sweet  v.  Web- 
ber, 7  Colo.  443.  Nor  is  a  local  regula- 
tion valid  which  requires  more  work 
than  is  prescribed  by  the  act,  or  requires 
it  to  be  done  within  periods  not  pre- 
scribed hy  the  act.  Original  Co.  of  the 
Williams  &  Kellinger  v.  Winthrop 
Min.  Co.,  60  Cal.  631.  This  is  contrary 
to  the  ■^■ie^v  taken  by  the  land  com- 
missioner. See  Land  Office  Rulings, 
Copp's  Min,  Lands  294, 

The  amount  actuallj'  paid  for  the 
labor  is  not  conclusive  of  the  actual 
value,  Quimby  ;',  Boyd,  8  Colo.  194. 
See  McGrath  v.  Bassick,   11  Colo,  528. 

The  mining  usage  in  Nevado  county, 
Cal.,  was  that  work  to  the  value  of 
$100  or  twentj'  days  of  faithful  labor 
performed  is  sufficient  annual  work. 
Bradley  v.  See,  38  Cal,  362. 

Time. — The  law  fixes  no  time  within 
the  year  when  the  work  must  be  done. 
Belk  V.  Meagher,  104  U.  S.  279;  Mc- 
Ginnis  1'.  Egbert,  8  Colo.  41. 

It  is  not  required  subsequent  to  entry. 
Circular,  October  31st,  18S1,  §  5,  Copp's 
Min.  Lands  32;  also  pp.  237,  256; 
Aurora  Hill  Consol.  Min.  Co.  v.  85 
Mining  Co.,  34  Fed.  Rep.  515. 

Proof  of. — The  statute  of  Colorado 
requires  an  affidavit  to  be  made  and 
filed  for  record,  showing  the  perform- 
ance of  the  annual  work.  Gen.  Stat. 
Colo.  (1883),  §2410;  McGinnis  W.Eg- 
bert, 8  Colo.  41. 

Excuse  for  Nonperformance. —  It  is 
ordinarily  the  duty  of  the  locator  to 
try  to  do  the  work.  But  it  may  be  that 
threats  of  so  menacing  a  character  as 
to  satisfy  a  man  of  ordinary  prudence 
that  it  would  be  unsafe  to  begin  work, 
if  made  on  the  ground,  or  so  near  it  as 
to  amount  to   the   same  thing,  would 
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But  where  claims  are  held  in  common,  such  expenditure  may  be 
made  on  any  one  claim. ^     If  a  tunnel  is  run  for  the  purpose  of 


furnish  an  excuse  for  nonperformance 
thereof.  But  it  is  certain  that  such 
threats  made  at  a  distance  from  the 
ground,  where  no  weapon  of  any  kind 
is  shown,  and  where  there  is  no  dem- 
onstration by  any  act  calculated  to 
excite  alarm  of  an  intention  to  carry 
them  into  effect,  would  not  justify  such 
nonperformance.  Slavonian  Min.  Co. 
V.  Perasich,  7  Fed.  Rep.  331.  See  also 
Erhardti;.  Boaro,  8  Fed.  Rep.  692;  s.  c, 
8  Fed.  Rep.  860;  s.  c,  113  U.  S.  527; 
Miller  v.  Taj'lor,  6  Colo.  41. 

If  a  relocator  enters  upon  the  pos- 
session before  there  has  been  a  forfeit- 
ure, the  first  locator  is  excused  from 
doing  annual  work  so  long  as  he  is 
thus  kept  out  of  possession.  Slav- 
onian Min.  Co.  V.  Perasich,  7  Fed.  Rep. 

336- 

The  fact  that  a  large  expenditure  has 
been  made  upon  a  claim  in  the  past 
will  not  relieve  the  claimant  from  per- 
forming the  annual  labor.  Land  Off. 
Rulings,  Copp's  Min.  Lands  222.  See 
also  Circular  of  October  31st,  1881, 
§  17,  Copp's  Min.  Lands  35. 

The  necessity  of  making  the  annual 
expenditures  is  not  suspended  b3'  the 
fact  that  a  suit  b3'  an  adverse  claimant 
under  section  2326  is  pending.  Land 
Off.  Rulings,   Copp's  Min.  Lands   255. 

1.  U.  S.  Rev.  Stat.,  §  2324;  De  Noon 
V.  Morrison  (Cal.),  23  Pac.  Rep.  374. 
A  general  system  of  work  devised, 
adapted  and  intended  to  develop  sev- 
eral contiguous  claims  is  allowable,  and 
work  done  in  furtherance  of  such  sys- 
tem constitutes  work  done  on  each  and 
all  the  claims.  Harrington  v.  Cham- 
bers, 3  Utah  94;  s.  c,  iii  U.  S.  350. 

"This  clause  of  the  above  section 
shows  that  one  meaning  of  the  phrase 
'held  in  common'  is  where  there  are 
more  owners  of  the  claim  than  one, 
while  the  use  of  the  word  'claims'  held 
in  common,  on  which  work  done  on 
one  of  such  claims  shall  be  sufficient, 
shows  that  there  must  be  more  than 
one  claim  so  held  in  order  to  make  a 
case  Avhere  work  on  one  of  them  shall 
answer  the  statute  as  .to  all  of  them." 

Where  several  claims  are  held  in  com- 
mon it  is  in  the  line  of  the  policy' 
adopted  by  the  government  in  regard 
to  annual  work  to  allow  the  necessary 
work  to  keep  them-all  alive  to  be  done  on 
one  of  them.  "But  obviously  on  this 
one    the    expenditure     of    money    or 


labor  must  equal  in  value  that  which 
would  be  required  on  all  the  claims  if 
they  were  separate  or  independent.  It 
is  equally  clear  that  in  such  case  the 
claims  must  be  contiguous,  so  that  each 
claim  thus  associated  may  be  in  some 
way  benefited  by  the  work  done  on  one 
of  them."  Chambers  v.  Harrington, 
III  U.  S.  350. 

The  facts  in  this  case  of  Chambers  v. 
Harrington  were  as  follows:  Chambers 
became  successively  owner  of  three 
claims  contiguous  to  each  other,  sup- 
posed to  be  on  the  same  lode,  and  which 
were  called  respectively.  The  Parley's 
Park,  The  Central,  and  The  Lady  of 
the  Lake.  From  1872  until  July,  1S78, 
he  did  work  on  the  Parley's  Park  claim, 
at  which  time  he  transferred  it  to  the 
Lady  of  the  LaTce,  and  did  no  more 
work  on  the  first  named  up  to  Septem- 
ber, 1879,  when  it  was  jumped  by  one 
Cassiday,  under  whom  Harrington 
claimed.  The  work  done  on  the  Lady 
of  the  Lake  was  hy  sinking  a  shaft 
which  was  called  "the  main  shaft,"  and 
it  was  done  with  a  view  to  the  future 
working  and  development  of  all  three 
of  the  claims.  This  shaft  was  in  sucii 
proximity  to  the  Parley's  Park  claim 
that  work  in  it  had  a  tendency  to  de- 
velop that  claim,  and  it  was  located 
and  intended  for  such  purpose.  During 
the  year  work  was  prosecuted  in  that 
shaft,  and  by  improvements  made 
thereat,  exceeded  in  value  $300.  It  was 
held,  that  this  was  sufficient  to  prevent 
a  forfeiture  of  the  Parley's  Park  claim. 

In  another  case  the  Supreme  Court 
of  the  United  States  says  that  it 
would  be  absurd  to  require  a  shaft  to 
be  sunk  on  each  location  in  a  consoli- 
dated claim,  when  one  shaft  would 
suffice  for  all  the  locations.  St.  Louis 
Sm  &  Ref  Co.  v.  Kemp,  104  U.  S.  636. 

The  work  or  expenditure  must,  how- 
ever, be  for  the  purpose  of  developing 
all  the  claims.  The  clause  ^does  not 
mean  that  all  the  expenditure  upon  one 
claim,  which  has  no  reference  to  the 
development  of  the  others,  will  answer. 
The  court  then  cites  Smelting  Co.  v. 
Kemp,  supra  (104  U.  S.  655),  but  says 
that  the  language  used  in  the  last  sen- 
tence of  the  paragraph  in  that  case, 
to  wit:  "Or  where  the  improvement 
consists  of  the  construction  of  flume  to 
carry  oft'  the  debris  or  waste  material, 
has   reference   to   such   a  structure  as 
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developing  a  lode  or  lodes,  the  running  of  such  tunnel  shall  dis- 
pense with  the  necessity  of  performing  work  on  the  surface.^ 

The  period  within  which  the  annual  work  is  required  to  be 
done  shall  commence  on  the  first  day  of  January  succeeding  the 
■date  of  the  location.^ 

19.  Priority. — Priority    of    location    confers    the   better   title;* 


mav  be  used  to  carry  off  the  common 
debris  of  several  claims,  not  to  a  flume 
used  merely  to  remove  the  debris  of 
one  claim.  In  the  Jackson  case  where 
the  deposit  of  the  debris  from  one  claim 
was  removed  on  to  another  claim  as- 
serted to  be  held  in  common,  this  would 
not  answer;  for  so  far  from  tending  to 
develop  all  the  claims,  it  actuall}'  im- 
posed obstacles  in  the  way  of  develop- 
ing one  of  them  by  covering  it  up  with 
refuse  matter. 

Field,  J.,  adds:  "It  often  happens 
that  for  the  development  of  a  mine 
upon  which  several  claims  have  been 
located,  expenditures  are  required  ex- 
ceeding the  value  of  a  single  claim,  and 
yet  without  such  expenditures  the  claim 
could  not  be  successfully  worked.  In 
such  cases  it  has  always  been  the  prac- 
tice for  the  owners  of  different  loca- 
tions to  combine  and  to  work  them  as 
one  general  claim;  and  expenditures 
which  may  be  necessary  for  the  devel- 
opment of  all  the  claims  may  then  be 
made  on  one  of  them.  The  law  does 
not  apply  to  cases  where  several 
claims  are  held  in  common,  and  all  the 
expenditures  made  are  for  the  develop- 
ment of  one  of  them  without  reference 
to  the  development  of  the  others.  In 
other  words,  the  law  permits  a  gen- 
eral system  to  be  adopted  for  adjoining 
claims  held  in  common,  and  in  such 
case  the  expenditures  required  may  be 
made  or  the  labor  be  performed  upon 
any  one  of  them."  Jackson  v.  Roby, 
109  U.  S.  440. 

A  rule  of  a  mining  district  provided 
that  one  day's  work  should  be  done  on 
each  claim  every  thirty  days.  Held, 
that  where  there  are  joint  claims,  w.ork 
is  not  required  to  be  done  on  each 
claim.     Colman   v.    Clements,  23   Cal. 

24.?- 

1.  Act  of  February  nth,  1875  (18  Stat, 
at  L.  315).  This  act,  amending  §  2324, 
60  that  work  on  a  tunnel  should  be  held 
to  dispense  with  work  on  the  surface 
and  taken  and  considered  as  work  ex- 
pended on  the  lode,  does  not  affect  the 
character  of  other  work  to  be  done,  or 
improvements  to  be  made,  according  to 
the  law  as  it  stood  before,  except  as  it 


gives  a  special  value  to  making  a  tun- 
nel. Chambers  v.  Harrington,  in  U. 
S.  350;  Land  Off.  Rulings,  Copp's  Min. 
Lands  259. 

Where  a  locator  has  a  part  interest 
in  a  tunnel  run  through  his  mine  by 
other  parties,  the  share  paid  by  him 
will  be  considered  as  an  expenditure  on 
his  mine.  Land  Off.  Rulings,  in  re 
Union  Company's  Mine,  Copp's  Min. 
Lands   21S. 

2.  Act  of  January  22nd,  1880;  Thomp- 
son V.  Jacobs,  3  Utah  246. 

The  act  of  March  ist,  1873  ('7  Stat, 
at  L.  4S3,  ch.  214,)  extended  the  time 
for  making  the  annual  expenditure  to 
June  loth,  1874;  and  by  act  of  June 
6th,  1874  (iS  Stat,  at  L.  61,  ch.  220),  it 
was   further   extended    to  January  ist, 

1875- 

Expenditure  made  or  labor  performed 
prior  to  the  first  da^'  of  January  suc- 
ceeding the  date  of  location  cannot  be 
applied  on  the  first  annual  expenditure. 
Land  Off.  Regulations,  Circular,  Janu- 
ary 17th,  1881,  Copp's  Min.  Lands  65; 
also  circular  of  October  31st,  1881,  §  17, 
Copp's  Min.  Lands  35;  Land  Off. 
Rulings,  Copp's  Min.  Lands   295. 

This  amendment  does  not  annul  the 
provision  of  the  Colorado  statute  re- 
quiring a  discovery  shaft  to  be  sunk 
within  a  certain  time  after  discovery. 
Land  Off.  Rulings,  Copp's  Min.  Lands 
290. 

It  is  not  retroactive  in  its  operation. 
Slavonian  Min.  Co.  v.  Perasich,  7  Fed. 
Rep.  331;  McGinnis  v.  Egbert,  8  Colo. 
41;  Hall  V.  Hale,  8  Colo.  351. 

It  cannot  divert  a  right  alreadv  ac- 
quired under  existing  laws.  Hall  v. 
Hale,  8  Colo.  351. 

But  the  exemption  of  claims  in  cer- 
tain cases  from  the  perfortnance  of  labor 
for  a  portion  of  ^  year  was  a  necessary 
result  of  the  amendment.  McGinnis  v. 
Egbert,  8  Colo  41. 

Consult  also  Relocation,  supra^ 
pt.  Ill,  §  17. 

3.  "As  between  two  locators,  the 
boundaries  of  whose  respective  claims 
include  common  territory,  priority  ot 
location  confers  the  better  title,  pro- 
vided a  vein  in  place  was  discovered  in 
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the  discover^'  shaft,  and  provided,  also, 
that  it  extended  to  the  ground  in  con- 
troversy'." Van  Zandt  v.  Argentine,  8 
Fed.  Rep.  725. 

The  first  locator  is  entitled  to  the 
presumption  that  the  vein  which  he  has 
discovered  extends  through  the  full 
length  of  his  claim;  and  where  another 
party  claims  by  a  subsequent  and  con- 
flictirig  location,  on  the  ground  that  the 
lode  does  not  extend  to  the  conflicting 
premises,  the  burden  is  on  him  to  show 
such  fact.  Armstrong  v.  Lower,  6 
Colo.  393. 

A  location  cannot  be  extended  over  a 
senior  discovery  in  the  actual  posses- 
sion of  another.  Faxon  v.  Barnard,  4 
Fed.  Rep.  702;  Lebanon  Min.  Co.  v. 
Consol.  Rep.  Min.  Co.,  6  Colo.  371; 
Filers  w.T3oatman,  3  Utah  159.  But  if 
by  mistake  a  later  location  extends  in 
•  part  over  a  senior  one,  it  is  valid  as  to 
the  part  outside  of  the  latter.  Doe  v. 
Tyler,  73  Cal.  21, 

The  one  first  discovering  a  lode,  and 
who  posts  his  discover}'  notice  thereon 
and  performs  the  remaining  acts  requi- 
site to  a  valid  location  within  the  time 
prescribed  b}'  law,  will  hold  the  loca- 
tion as  against  a  subsequent  discoverer, 
though  the  latter  may  have  first  com- 
pleted the  prescribed  acts.  Pelican  & 
Dives  Min.  Co.  v.  Snodgrass,  9  Colo. 
339;  Gregory  v.  Pershbaker,  73  Cal. 
109. 

The  subsequent  location,  however 
regular  in  form,  is  of  no  avail  if  the 
prior  location  was  valid,  and  has  been 
kept  so  by  compliance  with  the  mining 
laws.     Garthe  v.  Hart,  73  Cal.  541. 

Where  a  party  performs  some  of  the 
acts  required  in  order  to  constitute  a 
valid  location,  but  before  he  has  com- 
pleted all  the  acts  another  party  makes 
a  conflicting  location,  the  former  may 
still  acquire  a  valid  title  if  he  perfects 
his  location  by  doing  all  the  acts  re- 
quired before  the  latter  has  done  so. 
Faxon  v.  Barnard.  4  Fed.  Rep.  702. 
Comfare  Pelican  &  Dives  Min.  Co.  v. 
Snocigrass,  9  Colo.  339. 

A  located  a  lode  in  August,  1877, 
and  completed  the  location  by  filing  for 
record  the  proper  certificate  in  March, 
1878.  But  in  February,  1878,  B  had 
located  a  lode  which  to  som-e  extent 
overlapped  that  of  A.  B  did  not 
complete  his  location  until  July  of 
that  year.  A's  title  to  that  part 
which  was  covered  by  both  locations 
was  the  better.  Faxon  v.  Barnard,  4 
Fed.  Rep.  702. 

"The  location  of  a  vein  or  lode  as 


running  in  a  certain  direction,  but  not 
marked  on  the  surface  for  years,  nor 
developed,  but  simph-  indicated  by  a 
notice,  will  not  be  allowed  to  prevail 
against  a  claim  subsequently  located 
by  another  party  on  ground  different 
from  that  thus  indicated,  after  the  lat- 
ter has  been  developed  by  years  of  labor 
and  large  expenditures,  without  objec- 
tion by  the  first  locators,  because  sub- 
sequent explorations  by  them  disclose 
the  fact  that  their  vein  runs  in  a  differ- 
ent direction  from  what  they  supposed, 
and  in  its  true  course  covers  the  subse- ; 
quent  claim."  O'Reillv  v.  Campbell, 
116U.  S.  418. 

A  location  was  made  in  1870  by  one 
Williams,  who  then  claimed  one  thou- 
sand feet  in  an  easterly  direction  from 
the  point  of  discover^',  and  one  tljou- 
sand  in  a  westerly  direction.  The  claim 
was  not  marked  on  the  ground  until 
1877,  when  a  survey  was  made,  and  it 
was  for  the  first  time  discovered  that 
the  vein  ran  northeast  and  southwest, 
and  the  survey  was  made  to  conform  to 
this  course.  In  1874  another  party 
made  a  location  on  the  same  vein,  and 
from  that  time  was  continuously  in 
possession  of  it,  working  and  develop- 
ing it,  and  e;xpended  many  thousands 
of  dollars  on  it.  When  the  Williams 
location  came  to  be  surveyed  it  inter- 
fered to  some  extent  with  this  latter 
location.  The  Supreme  Court  of  the 
United  States  held  that  the  latter 
locators  had  the  better  title.  It  was 
incumbent  on  Williams,  says  the  court, 
"to  make  explorations  and  ascertain 
the  true  course  of  the  vein,  and  indi- 
cate it  in  some  public  and  visible  man- 
ner, so  that  others  might  not  be  ex- 
cluded from  explorations  on  adjacent 
ground,  or  be  deprived  of  the  benefit  of 
their  labor."  O'Reilly  v.  Campbell, 
116  U.  S.  418. 

The  lines  cannot  be  changed  after 
location  so  as  to  take  in  other  ground, 
if  such  change  interferes  with  the  rights 
of  oi-hers  which  have  accrued  between 
the  dates  of  the  first  location  and  the 
change  therein.  Crcesus  M.  M.  &  S. 
Co.  V.  Colo.  M.  &  L.  Co.,  19  Fed.  Rep. 

78. 

"A  subsequent  locator  cannot  object 
that  all  the  steps  necessary  to  the  valid 
location  of  a  mining  claim  were  not 
performed  at  the  time  of  its  location, 
provided  they  were  afterwards  per- 
formed before  such  subsequent  locator 
made  any  location  or  acquired  any 
rights  in  such  claim."  North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  i   Fed. 
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where  both  parties  rely  on  possession  alone,  priority  of  possession 
gives  the  better  right.* 

Where  veins  intersect  or  cross  each  other,  the  prior  locator 
shall  be  entitled  to  ail  ore  or  mineral  contained  within  the  space 
of  intersection,  the  subsequent  locator  being  entitled  to  a  right  of 
way  through  said  space.^  Where  two  or  more  veins  unite,  the 
oldest  location  takes  the  vein  below  the  point  of  union,  including 
all  the  space  of  intersection.^ 

IV.  Possession — 1.  Under  mining  laws  actual  possessio  pedis  is 
not  requisite  to  constitute  such  a  possession  as  will  give  a  claim- 
ant the  right  to  mineral  lands  prior  to  the  issuing  of  the 
patent.* 


Rep.  531;  »■  c.,  6  Sawy.  (U.  S.)  299; 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min. 
Co.,  II  Fed.  Rep.  677  681;  McGinnis 
z\  Egbert,  8  Colo.  41. 

A  failure  to  assert  prior  rights  is 
treated  as  a  waiver.  Lee  v.  Stahl,  g 
Colo.  208. 

One  locating  a  mining  claim  under 
the  United  States  laws  cannot  attack  a 
palent  issued  on  a  Mexican  grant. 
Manning  i'.  San  Jacinto  Tin  Co.,  9 
Fed.  Rep.  726;  Mora  v.  Nunez,  10  Fed. 
Rep.  634. 

Quieting  Title. — Where  there  is  no 
question  of  abandonment  in  the  case,  it 
is  not  error  to  refuse  an  instruction  de- 
signed to  call  the  jury's  attention  to  a 
matter  of  abandonment.  Coleman  v. 
Davis  (Colo.),  21  Pac.  Rep.  loiS. 

Evidence  having  been  introduced  to 
establish  the  existence  of  a  location  or 
discoverv  notice,  the  location  certifi- 
cates, original  and  amended,  are  prop- 
erly admitted  for  consideration  in  the 
same  connection,     lb. 

ilnstructlons  as  to  whether  two  claims 
were  upon  distinct  and  separate  lodes, 
see  Bushnell  v.  Crooke  Min.  &-  Smelt. 
Co.  (Colo.),  21  Pac.  Rep.  931. 

1.  Nixon  V.  Bear  River  etc.  Min. 
Co.,  24  Cal.  367;  Gibson  t).  Puchta,  33 
Cal.  310.  See  also  Smith  v.  Doe,  15 
Cal.  loi;  Gilan  v.  Hutchinson,  i5  Cal. 
154;  Rogers  v.  Soggs,  22  Cal.  444; 
Ruplev  v.  Welch,  23  Cal.  453. 

2.  U.  S.  Rev.  Stat.,  §  2336. 

The  crossing  of  lodes  does  not  mean 
the  crossing  of  two  patents,  but  the 
actual  crossing  of  the  two  veins  them- 
selves, and  the  effect  of  section  2336  is 
to  exclude  a  cross  lode,  except  at  the 
point  of  lode  intersection,  as  not  a  sub- 
ject of  grant.  To  secure  the  point  of 
lode  intersection  hy  virtue  of  prior 
location  the  party  must  "adverse."  Lee 
V.  Stahl,  9  Colo.  208;  s.  u.,  on  a  second 


appeal,  22  Pac.  Rep.  436;  Branagan  v. 
Dulanej',  8  Colo.  40S;  Hall  v.  Equator 
Min.  Co.,  see  Morrison's  Mining 
Rights  (3rd  ed.)  282;  Morgansen  v. 
Middlesex  Min.  Co.,  11  Colo.  176, 

The  junior  locator  is  entitled  to  all 
the  ore  in  his  vein  within  the  side  lines 
of  the  senior  location,  except  at  the 
space  of  intersection  of  the  two  veins, 
lb. 

3.  U.  S.  Rev.  Slat.,  §  2336.  This 
does  not  apply  to  a  single  vein.  Omar 
V.  Soper,  II  Colo.  380.  "Below  the 
point  of  union"  does  not  mean  "be- 
yond," and  veins  uniting  on  the  "strike" 
or  horizontal  extension  are  not  within 
the  meaning  of  the  statute  as  are  the 
veins  which  unite  upon  the  "dip"  or 
downward  course.  Lee  v.  Stahl 
(Colo.),  22   Pac.  Rep.  436. 

4,  Erhardt  v.  Boaro,  8  Fed.  Rep.  692; 
Attwood  V.  Fricot,  17  Cal.  38;  s.  c,  76 
Am.  Dec.  567;  Lentz  v.  Victor,  17  Cal. 
271;  Richardson  v.  McNulty,  24  Cal. 
339;  Correa  v.  Frietas.  42  Cal.  339; 
Strepey  v.  Stark,  7  Colo.  614;  Gold- 
en Fleece  Min.  Co.  v.  Cable  Cons. 
Min.  Co.,  12  Xev.  312;  Robertson  v. 
Smith,  I  Mont.  410.  Comfare  Hugunin 
V.  McCunniff,  2  Colo.  367;  English  -■, 
Johnson,  17  Cal.  107;  s.  c,  76  Am.  Dec. 
574;  Table  Mt.  Tunnel  Co.  v.  Strana- 
han,  20  Cal.  ig8;  Hess  v.  Winder,  30 
Cal.  349;  Pralus  v.  Jefl:erson,  G.  &  S. 
Min.  Co.,  34  Cal.  558;  Phoenix  Mill  & 
Min.  Co.  V.  Lawrence,  55  Cal.  143; 
Mallett  V.  Uncle  Sam  Min,  Co.,  i  Nev. 
188;  Roberts  v.  Wilson,  i  Utah  292; 
Grossman  v.  Pendery,  2  McCrary  (U. 
S.)  139;  s.  c,  S  Fed.  Rep.,  693.  See 
Wolverton  v.  Nichols,  iig  U.  S.  485. 

Joint  Tenants. — The  rule  that  the 
possession  of  one  cotenant  is  the  pos- 
session of  all,  applies  to  mining  claims 
as  well  as  otlier  property.  Union 
Cons.  Silver  Min.  Co.  v.  Taylor,  100  U. 
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Where  a  miner  is  in  possession,  a  trespasser  cannot  recover  on 
the  weakness  of  title  of  the  first  occupant.* 

2.  Injury  to  Possession. — Any  party  who  shall,  in  the  construc- 
tion of  any  ditch  or  canal,  injure  or  damage  the  possession  of  any 
settler  upon  the  public  domain,  shall  be  liable  to  the  party  in- 
jured for  such  damage.^ 

3.  Possessory  Action. — No  possessory  action  in  the  federal  courts 
for  the  recovery  of  a  mining  title,  or  for  damages  thereto,  shall  be 
affected  by  the  fact  that  the  paramount  title  to  the  land  is  in  the 
United  States,  but  such  cases  shall  be  adjudged  by  the  law  of 
possession.^ 

4.  Rule  in  Ejectment. — And  the  rule  that  plaintiff  must  recover 
on  the  strength  of  his  own  title  does  not  apply.* 

5.  Statute  of  Limitations. — Where  locators  have  held  and  worked 
their  claims  for  a  period  equal  to  the  time  prescribed  by  the. statute 
of  limitations  for  mining  claims  of  the  State  or  Territory  in  which 


S.  37;  Mallett  v.  Uncle  Sam  G.  &  S. 
Min.  Co.,  I  Nev.  i88;  Melton  v.  Lani- 
Ijard,  51  Cal.  258. 

See  sufra,   note  3,  p.  518. 

1.  Montana  Co.  tj.  "Clark,  42  Fed. 
Rep.  630,  and  injunction  will  lie  to  pro- 
tect such  occupant. 

2.  Act  July  26th,  1866,  §  9  (14  Stat, 
at  L.  253);  U.  S.  Rev.  Stat.,  §  2339. 

It  was  the  intention  of  this  section 
that  if  anj'  party  after  the  passage  of 
the  act  should  damage  the  possession 
of  any  settler  on  the  public  domain  (no 
matter  for  what  purpose  he  has  settled) 
he  should  be  liable  to  the  party  injured. 

This  legalizes  what  were  before  tres- 
passes, and  made  lawful  as  between  the 
occupant  and  the  United  States  that 
which  was  before  unlawful.  Woodruif 
V.  North  Bloomfield  Gravel  Min.  Co., 
iS  Fed.  Rep.  774. 

It  was  said  by  Judge  Sawyer,  in 
the  above  case,  that  the  act  provided 
against  injury  to  any  mere  possessor  of 
the  public  lands. 

See  also  infra,   note  i,  p.  ■584. 

3.  Act  February  27th,  1865,  §  9,  (13 
Stat,  at  L.  441);   U.  S.  Rev.  Stat.  \  910. 

A  title  acquired  by  plaintiff  after  suit 
brought  will  not  avail  him.  Hugunin 
V.  McCunniff,  2  Colo.  367. 

4.  Sparrow  v.  Strong,  3  Wall.  (U.  S.) 
97;  Campbell  v.  Rankin,  99  U.  S.  261; 
Union  Consol.  Silver  Min.  Co.  v.  Tay- 
lor 100  U.  S.  37'  Harris  v.  Equator  M.  & 
S.  Co.,  8  Fed  Rep.  865;  Woodrufi"  v. 
North  Bloomfield  Gravel  Min.  Co.,  18 
Fed.  Rep.  774;  Richardson-w.  McNulty, 
24  Cal.  339;  Melton  v.  Lambard,  51 
Cal.  25S;  Sears  v.  Taylor,  4  Colo.  38; 
Jackson    v.    McMurray,   4   Colo.    76; 


Lebanon  Min.  Co.  t).  Cons.  Republican 
Min.  Co.,  6  Colo.  371.  Comfare  Penn- 
sylvania   Min.  Co.  V.  Owens,  15   Cal. 

This  necessarily  follows  from  the  sec- 
tion above  cited,  since  neither  party 
has  the  legal  title.  It  -is  a  question  of 
possession  against  possession.  The 
real  question 'involved  is:  Which  party 
as  against  the  other  has  the  better  right 
to  mine  the  land  in  question.'  Rich- 
ardson V.  McNult}',  24  Cal.  339; 
Strepey  v.  Stark,  7  Colo.  614. 

It  is  sufiicient  for  the  plaintiff  to  show 
a  valid  locatign;  he  need  not  set  out 
that  he  has  done  the  necessary  work; 
such  failure  must  be  alleged  and  shown 
by  defendant.  Renshaw  v.  Switzer,  6 
Mont.  464. 

A  locator  in  actual  occupancy, 
who  has  been  evicted  by  a  wrongdoer, 
need  not,  in  an  action  to  recover  the 
possession,  give  evidence  of  every  fact 
necessarj'  to  a  valid  location.  This  is 
not  on  tiie  ground  that  the  essentials  of 
a  valid  location  are  in  any  case  to  be 
omitted,  but  that,  in  support  of  undis- 
turbed possession  long  enjoj'ed,  a  pre- 
sumption will  arise  that  the  original 
location  was  properly  made.  And  this 
is  especially  true  where,  the  party  dis- 
possessed is  a  purchaser  from  the  orig- 
inal locator.  For  he  at  least  is  in  under 
color  of  title.  And  the  possession  of 
such  purchaser  would  extend  to  the 
limits  defined  in  the  deed  to  him,  and 
would  defeat  an  adverse  location  during 
such  possession.  Harris  i^.  Equator  M.  & 
S.  Co.,  8  Fed.  Rep.  865. 

A  plaintiff  whose  claim  of  title  to  the 
location   appears   to  be  void  from  its 
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they  are  situated,  such  possession  entitles  them   to  a  patent  in 
the  absence  of  an  adverse  claim. ^ 
v.  Local  Customs  and  Regulations — 1.   Force  and  Validity. — 

Before  the  adoption  of  the  act  of  1866,  mining  claims  upon  the 
public  lands  were  held  under  regulations  adopted  by  the  miners 
themselves  in  different  localities.  And  though,  since  1886,  con- 
gress has  to  some  extent  legislated  on  the  subject,  prescribing  the 
limits  of  location  and  appropriation  and  the  extent  of  mining 
ground  which  one  may  thus  acquire,  miners  are  still  permitted 
in  their  respective  districts  to  make  rules  and  regulations  not  in 
conflict  with  the  laws  of  the  United  States,  or  of  the  State  or 
Territory  in  which  the  districts  are  situate,  governing  the  loca- 
tion, manner  of  recording,  and  amount  of  work  necessary  to  ac- 
quire and  hold  possession  of  a  claim.^ 


inception,  lias  no  standing  upon  which 
to  question  defendant's  title.  Omar  v. 
Soper,  II  Colo.  380. 

1.  U.  S.  Rev.  Stat.,  §  2332;  420  Min. 
Co.  V.  Bullion  Min.  Co.,  9  Nev.  240; 
Land  Office  Reps.,  Circ.  October  31st, 
1881,  §§66,  67;  Copp's  Min.  Lands,  p.  43. 
In  Montana  the  period,  as  applied 
to  mining  claims  is  one  3'ear.  Laws  1877, 
p.  139.  See  Davis  v.  Clark,  2  Mont.  310; 
s.  c,  2  Mont.  394.  In  Nevada  it  is  two 
years.  Gen.  Stat.  1885,  §  3632.  But  a 
foreign  mining  corporation  cannot 
plead  the  statute.  Robinson  -v.  Im- 
perial Min.  Co.,  5  Nev.  44,  74;  Barstow 
V.  Union  Cons.  Min.  Co.,  10  Nev.  386. 

But  a  party  basing  his  right  on  the 
provisions  of  this  section  must,  never- 
theless, publish  and  post  his  notices  as 
in  other  cases.  Land  Off.  Rulings, 
Copp's  Min.  Lands  259.  But  the  $500 
expenditure  need  not  be  shown.  lb.  312. 
So  the  statute  will  be  an  adverse 
claim.  Colvin  v.  McCune,  39  Iowa 
502;  420  Min.  Co.  V.  Bullion  Min.  Co., 
9  Nev.  240.  Compare  Sydnor  v.  Pal- 
mer, 29  Wis.  226;  Stephenson  v.  Wilson, 
37  Wis.  483. 

The  statute  begins  to  run  while  the 
title  is  in  the  United  States.  Union 
Mill  etc.  Co.  V.  Ferris,  2  Sawy.  (U.  S.) 
176. 

2.  Erhardt  v.  Boaro,  113  U.  8.  527. 
The  right  in  a  mining  claim  vests  by  a 

taking  in  accordance  with  local  rules. 
McGarrity  v.  Byington,  12  Cal.  426. 
And  one  cannot  continue  to  hold  the 
claim  unless  he  continues  to  comply 
therewith.  Oreamuno  v.  Uncle  Sam 
Min.  Co.,  I  Nev.  215;  Doak  v.  Bruba- 
ker,  I  Nev.  218;  Strang  v.  Ryan,  46 
Cal.  33. 
Compliance   with    the    mining   rules 


of  the  district  is  essential  to  the  validity 
of  the  claim.  Attwood  v.  Fricot,  17 
Cal.  38;  s.  c,  76  Am.  Dec.  567;  Pralus 
t;.  Jefferson  G.  &  S.  Min.  Co.,  34  Cal. 
55S;  Myers  v.  Spooner,  55  Cal.  257; 
Land  Off.  Rulings,  Copp's  Min.  Lands 
249.  25s,  283. 

In  the  language  of  the  California 
courts:  "The  taking  up  of  mineral  land 
in  pursuance  of  the  mining  regulations 
of  the  vicinage  gives  possessory  titles  to 
the  claims  just  as  an  entry  in  the  land 
office,  or  the  following  of  the  prescribed 
rules  given  by  statute  gives  a  pos- 
sessory title  to  public  or  agricultural 
land."  English -zi.  Johnson,  17  Cal.  107; 
s.  c,  76  Am.  Dec.  574. 

Because  these  rules  and  customs  ha  ^'e 
the  effect  of  laws.  Hess  v.  Winder,  30 
Cal.  349;  McCormick  v.  Varnes,  2 
Utah  355;   King  v.  Edwards,  i   Mont. 

235- 

And  they  are  subject  to  the  same 
rules  of  construction  as  statutes.  Rush 
V.  French,  1  Ariz.  99. 

But  they  must  be  consistent  with  the 
law;  if  there  is  any  repugnancy  the  "law 
will  prevail.  Original  Company  of  the 
W.  &  K.  V.  Winthrop  Min.  Co.,  60 
Cal.  631;  Jackson  v.  Roby,  109  U.  S. 
440;  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
s.  c,  I  Fed.  Rep.  527;  Jupiter  Min.  Co. 
V.  Bodie  Consol.  Min.  Co.,  11  Fed. 
Rep.  673,  678. 

In  every  district  occupied  by  miners 
they  framed  certain  rules  for  their 
government  by  which  the  extent  of 
ground  they  could  severally  hold  for 
mining  purposes  was  designated,  their 
possessory  right  to  such  ground  secured 
and  enforced,  and  contests  between 
them     either    avoided    or   determined. 
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"These  rules  bear  a  marked  similaritj', 
varying  in  the  several  districts  only  ac- 
cording to  the  extent  and  character  of 
the  mines;  distinct  provisions  being 
made  for  the  different  kinds  of  mining." 
All  these  rules  "recognized  discoverj' 
followed  by  appropriation  as  the  foun- 
dation of  the  possessor's  title,  and  devel- 
opment by  working  as  the  condition 
of  its  retention.  And  the}'  were  so 
framed  as  to  secure  to  all  comers, 
within  practicable  limits,  absolute 
equality  of  right  and  privilege  in  work- 
ing mines.  Nothing  but  such  equality 
would  have  been  tolerated  by  the 
miners,  who  were  emphatically  the 
lawmakers  as  respects  mining  upon  the 
public  lands.  The  first  appropriator 
was  everywhere  held  to  have,  within 
certain  well  defined  limits,  a  better 
right  than  others  to  the  claims  taken 
up.  And  in  all  controversies,  except 
against  the  government,  he  was  re- 
garded as  the  original  owner  from  whom 
title  was  to  be  traced  These 

regulations  and  customs  were  appealed 
to  in  controversies  in  the  State  courts, 
and  received  their  sanction;  and  prop- 
erties to  the  value  of  many  millions 
rested  upon  them.  For  eighteen  years, 
from  1S48  to  1866,  the  regulations  and 
customs  of  miners  as  enforced  and 
molded  by  the  courts,  and  sanctioned 
by  the  legislation  of  the  States,  con- 
stituted the  law  governing  property  in 
mines  and  in  water  on  th?  public  min- 
eral lands.  .  .  And  the  court 
says  further,  quoting  from  a  speech  by 
Senator  Stewart:  'The  miner's  law 
was  a  part  of  the  miner's  nature.  He 
had  made  it  and  he  trusted  it  and 
obeyed  it.  He  had  given  the  honest 
toil  of  his  life  to  discover  wealth  which, 
when  found,  was  protected  by  no  higher 
law  than  that  enacted  by  himself  under 
an  implied  sanction  of  a  just  and  gener- 
ous'government.'  "  Jennison  v.  Kirk,  98 
U.  S.  453;  Jackson  v.  Roby,  109  U.  S. 
440. 

The  regulations  of  miners  which  had 
been  adopted  prior  to  iS55  were  in 
general  framed  with  such  just  regard  to 
the  rights  of  all,  and  afforded  such  com- 
plete protection  to  such  rights,  that  they 
soon  received  the  sanction  of  the  legal 
legislatures  and  tribunals,  and  when 
not  in  conflict  with  law,  either  federal 
or  local,  were  recognized  as  a  basis  of 
decision  of  the  claims  of  miners  to  the 
settlement  of  their  controversies.  Er- 
hardt  v.  Boaro,  113  U.  S.  537. 

These  customs  were  never  adopted 
by  the  legislature  of  California  in  for- 


mal phrasfe.  They  were  recognized  as 
existing  and  as  having  the  force  of  law. 
This  was  done  in  a  section  of  the  prac- 
tice act  which  provides  that  in  the  trial 
of  mining  claims  proof  shall  be  admitted 
"of  the  customs,  usages  or  regulations 
established  or  in  force  at  the  bar  or 
diggings  embracing  such  claims,  and 
such  customs,  usages  and  regulations, 
when  not  in  conflict  with  the  constitu- 
tion and  laws  of  this  State  shall  govern 
the  decision  of  the  action."  California 
Code  of. Practice,  §  748;  Merritt  v. 
Judd,  14  Cal.  64;  Boggs  v.  Merced 
Min.  Co.,  14-  Cal.  378;  English  v. 
Johnson,  17  Cal.  107;  s.  c,  76  Am.  Dec. 
574;  St.  John  V.  Kidd,  26  Cal.  363;  Peo- 
ple 7'.  Morrell,  26  Cal.  336;  Morton  v. 
Solambo  Copper  Min,  Co.,  26  Cal.  527; 
Hess  V.  Winder,  30  Cal.  349;  Harvey  v. 
Ryan,  42  Cal.  626. 

As  early  as  1S59  ^^^  doctrine  was 
announced  by  the  Supreme  Court  of 
California  that  the  right  of  a  mining 
claim  vests  by  the  taking  in  accordance 
with  local  rules.  McGarrity  f .  Byington, 
12  Cal.  426.  And  in  i860  it  was  said  by 
the  same  court,  in  a  case  involving  the 
extent  of  a  claim  and  the  conditions  of 
holding  it,  that  the  whole  matter  should 
be  regulated  by  the  miners  who  have 
full  authority  to  prescribe  the  rules 
governing  the  acquisition  and  divesti- 
ture of  titles  to  .mining  claims  and  their 
extent,  subject  only  to  the  general  laws 
of  the  State.  English  c  Johnson,  17  Cal. 
107;  s.  c,  76  Am.  Dec.  574.  ,  And  in  a 
later  case  they  say  that  these  rules  are 
adopted  as  rules  of  law.  Hess  v. 
Winder,  30  Cal.  349.  The  same  doc- 
trine is  recognized  in  Richardson  v. 
McNulty,  24  Cal.  339. 

"The  rules  and  regulations  originally 
established  in  CaUfornia  have  in  their 
general  features  been  adopted  through- 
out all  the  mining  regions  of  the  United 
States.  They  were  so  wisely  framed, 
and  Avere  so  just  and  fair  in  their  oper- 
ation, that  they  have  not  to  any  great 
extent  been  interfered  with  by  leg- 
islation, either  State  or  national."  St.' 
Louis  S.  &  R.  Co.  V.  Kemp,  104  U.  S. 
636. 

Nevada,  while  a  territory,  recognized 
by  its  statutes  the  validity  and  binding 
force  of  these  rules  and  customs.  Law 
Nev.  Ter.,  ch.  9,  §  40  (p.  16),  ^§  74,  77> 
(p.  21);  Sparrow  v.  Strong,  3  Wall.  ,(U. 
S.)  97;'Mallett  v.  Uncle  Sam  Min.  Co., 
I  Nev.  194. 

The  rule,  regulation  or  custom  to  be 
valid  must  not  only  have  been  estab- 
lished, but  it  must  be  actually  in  force 
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ih  the  district  at  the  time  the  location  is 
made.  It  does  not,  like  a  statute,  ac- 
quire validity  by  the  mere  enactment, 
but  from  the  customary  obedience  and 
acquiescence  of  the  miners  following 
its  enactment.  It  is  void  whenever  it 
falls  into  disuse,  and  is  generally  disre- 
garded. North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  6  Sawy.  (U.  S.)  299; 
».  c,  I  Fed.  Rep.  527;  Jupiter  Min.  Co. 
t'.  Bodie  Cons.  iSIin.  Co.,  11  Fed.  Rep. 
673,  67S;  Coleman  v.  Clements,  23  Cal. 
245;  Table  Mt.  Tun.  Co.  v.  Stranahan, 
31  Cal.  387;  Harvey  v.  Ryan,  42  Cal. 
626;  Smith  V.  North  American  Min. 
Co.,  :  Nev.  423;  Fuhr  v.  Dean,  26  Mo. 
116;  s.  c,  69  Am.  Dec.  4S4. 

But  mining  customs  or  rules  do  not 
depend  upon  age  for  their  validity. 
They  are  binding,  however  recetitly 
established.  Smith  -'.  North  American 
Min.  Co.,  I  Nev.  423. 

A  custom,  reasonable  in  itself  and 
generally  observed,  will  prevail  against 
a  written  mining  law  fallen  into  disuse. 
Harvej'  v.  Ryan,  42  Cal.  626;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co., 
6  Savvy.  (U.  S.)  299;  s.  c,   I   Fed.  Rep. 

527- 

It  makes  no  difference  whether  the 
proof  of  the  custom  rests  in  parol,  or  is 
one  which  has  been  adopted  by  a 
miners'  meeting,  and  embodied  in  a 
written  local  law.  Campbell  v.  Rankin, 
99  U.  S.  261;  North  Noonday  Min. 
Co.  f.  Orient  Min.  Co.,  6  Sawy.  (U. 
S.)  299;  s.  c,  I  Fed.  Rep.,  527;  Jupiter 
Min.  Co.  V.  Bodie  Cons.  Min.  Co.,  11 
Fed.  Rep.  673;  King  v.  Edwards,  1 
Mont.  235;  Golden  Fleece  Min.  Co.  v. 
Cable  Cons.  Min.  Co.,  12  Nev.  312; 
Roberts  v.  Wilson,  i  Utah  292;  Gore  v. 
McBrayer,  iS  Cal.  582;  Pratus  v.  Pa- 
cific G.  &  S.  Min.  Co.,  35  Cal.  30; 
Harvey  ii.Ryan,  42  Cal.  626. 

The  record'  of  the  mining  district  is 
,  the  best  evidence  of  such  rules  and 
customs.  Campbell  v.  Rankin,  99  U. 
S  261. 

Judicial  notice  cannot  be  taken  of 
them;  they  must  be  proved  like  any 
other  fact.  Sullivan  v.  Hense,  2  Colo. 
424. 

The  fact  that  the  rule  was  adopted 
and  kept  on  foot  in  the  laws  for  a  con- 
siderable time,  would  be  frima  facie 
evidence,  nothing  to  the  contrary  ap- 
pearing, that  it  was  in  force  at  one 
time;  and  if  it  is  shown  to  have  been 
once  in  force,  a  presumption  would 
anse  that  it  continued  in  force  unless 
't  IS  shown  to  have  been  repealed, 
or   to    have   fallen   into   disuse.     And 
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to  establish  this  it  would  be  neces- 
sary to  show  that  its  disregard  and 
disuse  were  general.  North  Noonday 
Min.  Co.  V.  Orient  Min.  Co.,  6  Sawy. 
(U.  S.)  299;  s.  c,  I  Fed.  Rep.  527,  530; 
Jupiter  Mining  Co.  v.  Bodie  Cons. 
Min.  Co.,  II  Fed.  Rep.  675. 

And  it  will  be  presumed,  in  the  ab- 
sence of  evidence  on  the  point,  that  a 
party  in  possession  of  a  mining  claim 
holds  in  accordance  with  the  local  rules 
and  customs  of  the  district.  Robertson 
V.  Smith,  I  Mont.  410. 

Regulations  adopted  in  a  mining  dis- 
trict after  rights  have  attached  cannot 
affect  such  rights.  Roach  v.  Gra}',  16 
Cal.  383;  Table  Mountain  Tunnel  Co. 
V.  Stranahan,  31  Cal.3S7.  See  Waring 
V.  Crow,  II  Cal.  366. 

The  customs  and  regulations  must  be 
reasonable.  K-ing  v.  Edwards,  i  Mont. 
235;  North  Noonday  Min.  Co.  %<.  Orient 
Min.  Co.,  6  Sawy.  (U.  S.)  299;  s.  r.,  i 
Fed.  Rep.  527;  Prosser  v.  Parks,  18 
Cal.  47;  Harvey  v.  Ryan,  42  Cal.  626. 

Where  it  appears  that  raining  ground 
could  not  be  profitably  worked  without 
going  outside  the  district  to  run  a  bed 
rock  flume  or  drain  race  to  it,  a  custom 
which  would  require  work  to  be  done  in 
the  district  to  represent  it,  might  be 
considered  unreasonable.  But  a  min- 
ing custom  is  not  unreasonable  which 
requires  work  to  be  performed  directly 
in  reference  to  ground  in  the  district  in 
which  it  is  in  force.  King  v.  Edwards, 
I  Mont.  235. 

In  the  Jo  Daviesc  lead  mining  dis- 
trict of  Illinois,  it  is  the  custom  for 
ininers  mining  without  any  agreement 
to  pay  a  royalty  of  one-sixth  of  the 
mineral  raised;  and  such  custom  is 
binding.  Alderson  v.  Ennor,  45  111. 
128. 

Some  of  the  customs  are  conditions 
precedent,  and  some  are  conditions 
subsequent.     King  v.  Edwards,  i  Mont. 

ns- 

A  very  full  and  interesting  statement 
of  the  rules  and  customs  of  miners  in 
California  will  be  found  in  Yale  on 
Mining  Claims,  pp.  58-SS. 

As  to  proof  of  district  rules,  see 
Flahert}'  v.  Gvvinn,  i  Dakota  Ter.  509. 

Forfeiture. — As  to  effect  of  mining 
regulations  and  customs  on  forfeiture  of 
claims,  see  that  head,  supra,  pt.  Ill,  §  16. 

General  Agents. — The  authority  of 
generalagents  in  charge  of  mines  will 
be  recognized  without  proof,  as  cover- 
ing all  the  ordinary  local  business  of 
the  concern,  and  persons  dealing  with 
them  have  a  right  to  assume  that  they 
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That  act  declared  the  public  lands  to  be  open  to  exploratioi 
and  occupation,  subject  to  such  regulations  as  may  be  prescribet 
by  law,  and  subject  also  to  the  local  customs  or  rules  of  miners  ir 
the  several  mining  districts,  so  far  as  the  same  may  not  be  in  con 
flict  with  the  laws  of  the  United  States.*  Section  9  of  the  samt 
act  also  recognizes  the  force  of  these  customs  and  laws  as  appliec 
to  water  rights.^ 

These  provisions  are  continued  in  force  by  the  act  of  1872 
and  the  Revised  Statutes;^  and  the  latter  act  contains  an  addi- 
tional provision,  expressly  granting  to  the  miners  of  the  respect 
ive  mining  districts  the  right  to  make  any  regulations  not  in 
conflict  with  the  laws  of  the  United  States,  or  with  the  laws  of 
the  State  or  Territory  in  which  "the  district  is  situated  governing 
the  location,  manner  of  recording  and  amount  of  work  necessary 
to  hold  possession  of  a  mining  claim.* 

The  existence  and  effect  of  common  error  is  for  the  court  and 
not  the  jury.* 

2.  Foundation  of. — The  Spanish  American  system,  which  had 
grown  up  under  the  practical  working  of  the  mining  ordinances 
for  New  Spain,  was  the  foundation  of  the  rules  and  customs 
adopted  in  the  mining  regions  of  this  country.** 

3.  Mining  Districts. — It  is  not  essential  that  mining  districts  should 
be  organized  and  local  rules  adopted  in  order  that  mining  claims 
may  be  acquired  and  held.'''  But  they  are  to  be  found  in  nearly 
every  mining  region  of  the  country  where  the  precious  metals 
have  been  discovered.* 

have  such  power.     Adams  Mining  Co.  ings,    Copp's    Min.    Lands     249,   255. 

V.  Senter,  26  Mich.  73.  Congress  has  the  right  to  authorize 

1.  Act    July  26th,   1866,    §§   I,  2  (14  local   legislatures,   both  State  and  ter- 

Stat.  at  L.  252);  Robertson  v.  Smith,  i  ritorial,  regardless  of  the  State  consti- 

Mont.  410;  Golden  Fleece   Min.  Co.  v.  tutions,    to  provide  rules  for   w.orking 

Cable  Cons,  Min.  Co.,  12  Nev.  312.  mines.     People    v.    District  Court,   11 

"The  act  of    congress  of  1866   gave  Colo.   147. 

the  sanction   of  law   to  these  rules  of  2.  Act    July    26th,    1S66,     §§    9-14; 

miners,  so  far  as  they  were  not  in  c6n-  Trafton  v.    Nougues,  4  Sawy.  (U.  S.) 

flict  with  the  laws  of  the  United  States.  178. 

Subsequent    legislation   specified    with  3.  U.  S.  Rev.  Stat.,  §§  2319,  2339. 

greater  particularity  the  modes  of  loca-  4.  U.  S.  Rev.  Stat..  \  2234. 

tion    and   appropriation   and   extent   of  5.  O'Donnell  ^i.  Glenn,  23  Pac.  Rep. 

each  mining  claim,   recognizing,   how-  1018.     This  case  treats  elaborately  the 

ever,  the  essential  features  of  tlie  rules  application   of    the   maxim    communis 

framed   by   miners,   and   among  others  error  facit  jus. 

that  it  required  work  on   the   claim  for  6.  Yale   on    Mining    Claims,  p.  70; 

its  development  as    a   condition   of  its  King   v.   Edwards,   i    Mont.  235.    See 

continued      ownership."      Jackson      v.  also  Introduction  to  De  Fooz  by  Gen. 

Roby,  109  U.  S.  440;    III   re  Chavonne  Halleck,  §§  1;,  7.   In  the  Appendix  No.  i 

Quartz    Mine,      Land     Off.     Rulings,  to  3,  Wallace's  Reports,  Senator  Stew- 

Copp's  Min.  Lands  283.  art  says  the  miners  of  California  were 

The  act  did  not  legalize  locations  not  forced  to  make  laws  for  themselves  "by 

made   in    accordance    with    the    local  the  very  necessity  of  the  case." 

rules  and  regulations,  nor  did  it  author-  7.  Golden  Fleece  Min.  Co.  v.  Cable 

ize  an  entry  of  a  tract  included   within  Cons.  Min.  Co.,  12  Nev.312. 

such    unauthorized    location.      In     re  8.  Yale  on  Mining  Claims,  p.  73'" 

New  Idria   Min.   Co.,  Land   Off.   Rul-  seq. 
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Those  who  have  created  a  mining. district  may  change  its  size 
or  boundaries,  if  vested  rights  are  not  affected  thereby.^ 

A  mining  corporation  may  be  represented  at  meetings  in  min- 
ing districts  by  any  of   its  officers  or  by  any  agent.^ 

VI.  The  Apex  Rule. — One  who  has  made  a  location  in  compli- 
ance with  law  is  entitled,  so  long  as  he  complies  with  the  laws  of 
the  United  States,' and  with  State,  territorial  and  local  regula- 
tions not  in  conflict  therewith,  to  the  exclusive  right  of  posses- 
sion and  enjoyment  of  all  the  surface  included  within  the  lines  of 
his  location,  and  of  all  veins,  lodes  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically,  although  such  veins,  lodes  or 
ledges  may  so  far  depart  from  a  perpendicular  in  their  downward 
course  as  to  extend  outside  the  side  lines  of  the  location;  but 
such  right  shall  not  extend  beyond  the  end  lines  of  the  location 
projected  in  their  own  direction  till  they  intersect  the  veins  or 
ledges.^ 


1.  King  V.  Edwards,  i  Mont.  235. 

2.  McKinley  v.  Wheeler,  130  \J.  S. 
630. 

3.  U.  S.  Rev.  Stat.,  §  2322;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co., 
I  Fed.  Rep.  532;  Jupiter  Min.  Co.  v.. 
Bodie  Cons.  Min.  Co.,  11  Fed.  Rep. 
670 ;  I  Am.  &  Eng.  Enci'c.  of  Law, 
613.  The  afex  must  be  within  the  side 
lines.  Gilpin  v.  Sierra  Nevada  Cons. 
Mining  Co.,  23  Pac.  Rep.  547. 

The  law  of  1866  on  this  point  granted 
to  the  locator  the  "mine,  together  with 
the  right  to  follow  such  vein  or  lode, 
with  its  dips,  angles  and  variations  to 
any  depth,  although  it  may  enter  the 
land  adjoining,  which  land  adjoining 
shall  be  sold  subject  to  this  condition." 
14  Stat,  at  L.  251,  §  2;  Blake  v.  Butte 
Min.  Co.,  2  Utah  54.  Under  that  law 
the  locator  was  limited  to  one  vein  or 
lode.     §  3. 

The  right  to  follow  the  vein  outside 
of  the  surface  lines  extended  down- 
wardly is  limited  to  the  side  lines  under 
both  acts.  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Sawy.  (U.  S.) 
302;  Iron  Silver  Min.  Co.  v.  Elgin 
Min.  &  S.  Co.,  iiS  U.  S.  208. 

Where  the  claim  is  in  the  form  of  an 
isosceles  triangle  the  lode  or  vein  can- 
not be  followed  through  the  side  lines. 
Montana  Co.  v.  Clark,  42  Fed.  Rep. 
626. 

The  right  to  follow  the  vein  into  ad- 
joining land,  gave  the  locator  no  right 
to  enter  upon  the  surface  of  such  ad- 
joining land.     U.  S.  Rev.  Stat,  §  2322. 

But  the  vein  cannot  be  followed  into 
the  lands  of   an  adjoining  proprietor 


who  holds  an  elder  title  under  a  patent 
for  agricultural  lands.  Amador  Me- 
dean  G.  Min.  Co.  v.  South  Spring  Hill 
G.  Min.  Co.,  36  Fed.  Rep.  668. 

In  Cheesman  v.  Hart,  42  Fed.  Rep. 
98,  the  court  held  that  the  right  to  fol- 
low the  dip  of  the  vein  beyond  the 
side  lines  was  not  cut  off  by  the  issue 
of  a  patent  for  the  land  into  which  the 
vein  in  its  dip  extends,  as  there  is  an 
expressed  reservation  from  the  grant 
in  the  patent. 

The  top  or  apex  is  the  end  or  edge  or 
terminal  point  of  the  lode  nearest  the 
surface  of  the  earth.  Stevens  v.  Will- 
iams, I  McCrary  (U.  S.)  480;  Iron 
Mine  w.Loella  Mine,  2  McCrary  (U.S.) 
121;  Iron  Silver  Min.  Co.  v.  Murphy, 
3  Fed.  Rep.  368. 

It  must  be  broken  on  its  edge  so  as 
to  appear  to  be  the  beginnihg  or  end 
of  the  vein,  and  not  a  mere  swell  in  the 
mineral  matter.  It  does  not  mean  the 
highest  point  in  a  continuous  succes- 
sion of  rolls  or  waves  in  the  elevation 
and  depression  of  a  mineral  deposit 
nearly  horizontal.  Stevens  v.  Williams, 
:  McCrary  (U.  S.)  4S0.  It  is  not  re- 
quired that  it  shlall  be  on  or  near  or 
within  any  given  distance  of  the  sur- 
face. If  found  at  any  depth  and  the  lo- 
cator can  define  on  the  surface  the  area 
which  will  enclose  it,  the  lode  may  be 
held  by  such  location.  Iron  Silver 
Min.  Co.  V.  Murphy,  3  Fed.  Rep. 
36S. 

Under  the  Statute  "a  section  of  the 
lode  within  the  vertical  planes  drawn 
downward  through  the  lines  marked  on 
the  surface,  was  designed  as  the  grant 
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to  the  original  locator;  but  as  the  vein 
in  its  downward  course  might  deviate 
from  a  perpendicular  and  pass  out  of 
the  side  lines,  the  right  was  conferred 
to  follow  it  outside  of  them,  but  within 
planes  through  the  end  lines  drawn 
vertically  downward  and  continued  in 
their  own  direction." 

The  section  (2322)  is  sufficiently 
clear  on  its  face.  "  There  is  no  pateftt 
or  latent  ambiguity  in  it.  The  locators 
have  the  exclusive  right  of  possession 
and  enjoj'ment  of  all  the  surface  in- 
cluded within  the  lines  of  their  loca- 
tions; and  the  location,  by  another 
section,  must  be  distinctly  marked  on 
the  ground  so  that  its  boundaries  can 
be  readily  traced."  (Sec.  2324.)  Iron 
Silver  Min.  Co.  v.  Elgin  Min.  &  S. 
Co.,  iiS  U.S.  196. 

The  law  goes  upon  the  hypothesis 
that  all  veins  are  more,  or  less  vertical 
in  the  earth.  Iron  Mine  v.  Loella 
Mine,  2  McCrary  (U.  S.)  121. 

But  it  makes  no  difference  what  de- 
gree the  vein  departs  from  the  perpen- 
dicular, even  though  it  approaches 
the  horizontal,  if  the  apex  is  within  his 
lines.  Stevens  v.  Williams,  i  Mc- 
Crary (U.  S.)  4S0;  Iron  Mine  v.  Lo- 
ella Mine,  2  McCrary  (U.  S.)  i2i. 

The  miner  having  laid  out  his  ground 
according  to  the  apex  may  follow  it  to 
any  depth;  he  may  go  down  on  the 
CQurse  of  the  vein  as  far  as  he  can  pur- 
sue it;  as  far  as  he  can  show  that  it  is 
the  same  lode  or  vein  he  may  follow  it 
however  deep  it  may  go,  until  it 
becomes  in  the  nature  of  things  an  im- 
possibility to  go  further.  Iron  Silver 
Min.  Co.  V.  Murphy,  3  Fed.  Rep.  36S. 
This  case  was  decided  in  May,  18S0, 
and  the  District  Judge  uses  this  lan- 
guage: ""  We  used  to  have  some  con- 
troversy as  to  whether  it  (the  vein) 
could  be  pursued  in  that  manner  if  it 
declined  b3'  only  a  small  degree,  only  a 
little  from  the  plane  of  the  horizon. 
.  .  .  It  used  to  be  contended  here  in 
this  court,  and  in  other  courts  of  the 
State,  that  they  could  not  hold  the  vein 
if  it  declined  in  only  a  small  degree 
from  the  plane  of  the  horizon;  they 
said  that  the  law  should  be  applied  to 
veins  which  are  more  vertical  in  their 
course;  but  we  have  heard  nothing  of 
that  in  this  case.  That  point  was  de- 
cided against  that  view  whenever  it  wa.^ 
made." 

"  It  was  not  intended  that  a  location 
should  secure  more  of  a  lode  in  the 
'  outside  parts '  extending  beyond  the 
side  lines  than  he  could  obtain  on  the 


course  of  the  lode  within  the  limits  of 
the  location.  ...  In  other,  words, 
by  a  proper  location  he  could  secure 
1500  feet  on  the  strike  of  the  lode,  and 
by  the  extension  of  the  planes  of  the 
under  lines,  he  would  be  limited  to  the 
same  number  of  feet  laterally  in  pur- 
suing the  lode  downwards  without  the 
side  lines.  Such  lirnitation  is  neces- 
sary to  deiine  the  miner's  right  beyond 
his  own  territory.  If  when  once  with- 
out his  own  lines  he  could  turn  to  the 
right  or  left  in  search  of  ore,  the  limit- 
ation to  1500  feet  to  the  length  of  the 
vein  would  be  nugatory',  and  there 
would  be  no  end  of  conflicts  between 
adjacent  owners  for  which  no  just  rule 
of  settlement  would  be  found."  Elgin 
Min.  &  S.  Co.  V.  Iron  Silver  Min.  Co., 
14  Fed.  Rep.  379. 

This  case  presents  the  apex  ques- 
tion in  a  very  interesting  phase. 
By  reason  of  erosion  in  California 
Gulch,  combined  with  the  dip  of  the 
vein,  the  outcrop  of  the  vein  was  in 
circular  form,  rendering  it  impossible 
to  secure  1500  feet  on  the  lode  if  the 
location  were  laid  out  in  the  form  of  a 
parallelogram.  The  locator,  therefore, 
followed  the  course  of  the  vein,  mak- 
ing side  lines  run  in  four  different 
directions,  and  bringing  both  end 
lines  so  that  they  were  to  the  north- 
west of  the  claim.  It  is  true  that 
the  end  lines  if  extended  indefinitely 
would  have  constituted  parallel  lines. 
But  in  that  case  one  of  the  end  lines 
would  have  cut  directly  through  the 
location  at  about  its  center.  And  going 
east  from  the  first  end  line  on  the 
course  of  the  first  side  line,  the  other 
end  line  would  never  be  reached.  The 
side  lines,  had  the  following  courses: 
The  first  S.  83°  E,  and  on-  this  course 
there  was  no  end  line.  Second,  S.  18° 
E,  and  on  this  course,  too,  there  was  no 
end  line.  The  third  course  was  S.  45° 
W.  and  no  end  line  in  this  direction. 
The  next  course  was  almost  due  N.  W., 
and  there  was  placed  the  second  end 
linei 

It  was  held  that  the  locator  could  not 
follow  the  vein  outside  of  side  lines 
thus  laid  out.  A  location  of  such  shape 
was  not  contemplated  by  the  act  of 
congress.  "  The  rule  of  the  early 
miners'  law,"  says  Judge  Hallett, 
which  obtained  in  some  mining  districts 
before  the  statute  was  enacted, was  of- 
the  character  which  we  are  now  asked  to 
adopt.  My  locating  on  the  vein  the 
miner  secured  the  number  of  feet  al 
lowed  him  wherever  it  might  extend 
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with  surface  ground  adjacent,  and  of 
course  the  boundaries  of  the  claim 
could  only  be  known  from  the  course 
of  the  lode.  By  the  act  of  congress 
that  rule  was  changed,  and  it  was  re- 
quired that  the  boundaries  of  the 
claim  should  be  marked  on  the  ground, 
and  end  lines  and  side  lines  are  referred 
to  in  a  way  to  show  that  they  must  be 
laid  down  with  care.  Under  such  a 
statute  it  cannot  be  necessary  to  discuss 
at  length  the  power  of  the  court  to  es- 
tablish lines  by  construction,  for  no 
such  power  can  exist.  The  end  lines 
established  by  the  locator  must  control, 
and  if  absent,  or  if  so  placed  as  not  to 
define  the  right  of  the  locator  to  the  ex- 
terior parts  of  the  lode,  the  defect  can- 
not be  supplied."  (P.  3S1.) 

It  is  assuined  in  the  above  case  that 
the  location  would  be  valid  for  all  that 
can  be  found  within  the  surface  lines, 
but  it  is  held  that  beyond  these  lines  an 
essential  element  of  the  right  to  follow 
the  lode  is  wanting.  The  court  saj's: 
"With  some  information  as  to  the  situ- 
ation of  the  ore  and  the  law  relating  to 
the  subject,  the  end  lines  of  the  Stone 
claim  could  have  been  laid  as  it  is  now 
said  they  should  be  placed,  and  the  fail- 
ure to  do  so  was  owing  to  ignorance  of 
facts  necessary  to  intelligent  action. 
Against  such  error  the  law  does  not  re- 
lieve." (P.  381).  And  the  decision  was 
that  the  owner  of  the  Stone  claim  had 
no  right  to  anything  beyond  the  lines 
of  that  claim  in  anj' direction.  (If  the 
validity  of  the  location  in  toto  had  been 
attacked,  would  it  have  been  held  to 
be  good .') 

This  case  is  affirmed  by  the  supreme 
court,  in  Iron  Silver  Min.  Co.  v.  El- 
gin Min.  &  S.  Co.,  118  U.  S.  196,  where 
it  is  held  that  if  the  tirst  locator  cannot  or 
will  not  make  the  explorations  necessary  . 
to  ascertain  the  true  course  of  the  vein, 
and  draws  his  end  lines  ignorantly,  he 
must  bear  the  consequences.  He  can 
only  assert  a  lateral  right  to  so  much  of 
his  vein  as  lies  between  vertical  lines 
drawn  through  those  lines.  Junior  lo- 
cators will  not  be  prejudiced  thereby, 
though  subsequent  explorations  rpay 
show  that  he  erred  in  his  location. 
For  a  discussion  of  this  end-line  ques- 
tion, see  Land  OflRce  Rulings,  Copp's 
Min.  Lands  304. 

"The  surface  side  lines  extended 
downwards  vertically  determine  the 
extent  of  the  claim,  except  when,  in  its 
descent,  the  vein  passes  outside  of  them, 
and  the  outside  portions  are  to  lie  be- 
tween vertical  planes  drawn  downward 


through  the  end  lines.  This  means  the 
end  lines  of  the  surface  location,  for  all 
locations  are  measured  on  the  surface." 
The  difficulty  arising  from  the  section 
grows  out  of  its  application  to  claims 
where  the  course  of  the  vein  is  so  vari- 
ant from  a  straight  line  that  the  end 
lines  of  the  surface  location  are  not 
parallel,  or  if  so,  are  no'  at  a  right 
angle  to  the  course  of  the  vein.  This 
difficulty  must  often  occur  where  the 
lines  of  the  surface  location  are  made 
to  control  the  direction  of  the  vertical 
planes.  The  remedy  must  be  found, 
until  the  statute  is  changed,  in 
carefully  making  the  location  and 
in  postponing  the  marking  of  its  bound- 
aries until  exploration  can  be  made  to 
ascertain  as  near  as  possible  the  course 
and  direction  of  the  vein."     .    .     . 

"The  provision  of  the  statute  that  the 
locator  is  entitled,  throughout  their  en- 
tire depth,  to  all  the  veins,  lodes  or 
ledges,  the  top  or  apex  of  which  lies  in- 
side the  surface  lines  of  his  location, 
tends  strongly  to  show  that  the  end 
lines  marked  on  the  ground  must  con- 
trol. It  often  happens  that  the  top  or 
apex  of  more  than  one  vein  lies  within 
such  surface  lines,  and  the  veins  may 
have  different  courses  and  dips,  yet  his 
right  to  follow  them  outside  of  the  side 
lines  of  his  location  must  be  bounded 
by  planes  drawn  vertically  through  the 
same  end  lines.  The  planes  of  the  end 
lines  cannot  be  drawn  at  a  right  angle 
to  the  courses  of  all  the  veins  if  they 
are  not  identical."  Iron  Silver  Min. 
Co.  V.  Elgin  Min.  &  S.  Co.,  118  U.  S. 
196. 

Under  the  act  of  1866  it  was  not  re- 
quired that  the  end  lines  should  be 
parallel.  But  in  locations  made  since 
the  passage  of  the  act  of  1872,  such 
parallelism  is  essential  to  the  right  of 
the  locator  to  follow  his  vein  outside 
his  side  lines.  His  lateral  right  is  by 
that  act  confined  to  such  portion  of  the 
vein  as  lies  between  such  plane  drawii 
through  the  end  lines  and  extended  in 
their  own  direction;  that  is,  between 
parallel  vertical  planes.     lb. 

Where  the  location  crosses  the  vein 
the  side  lines  are  to  be  considered  as 
the  end  lines.  Argentine  Min.  Co.  v. 
Terrible  Min.  Co.,  122  U.  S.  478; 
Tombstone  M.  &  M.  Co.  v.  Way  Up 
Min.  Co.,  I  Ariz.  426.  See  also  SHj>ra, 
note  2,  p.  533. 

The  fact  that  a  location  is  cut  by 
another  valid  claim  crossing  it  ob- 
liquely does  not  make  the  line  of  such 
intersection  the  end  line  of  the  location 
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when  the  location  extends  beyond  the 
intersecting  claim.  Cheesman  v.  Hart, 
42  Fed.  Rep.  98. 

The  locator  can  follow  the  dip  only 
where  it  is  substantially  at  right  angles 
with  the  strike.  Tombstone  M.  &  M. 
Co.  V.  Way  Up  Min.  Co.,  i  Ariz.  426. 
The  right  to  follow  the  vein  being  ex- 
pressly confined  to  depth,  cannot  be 
made  to  apply  to  the  strike  or  course  of 
the  vein.  McCormick  v.  Varnes,  2 
Utah  355.  If  the  location  is  not  made 
along  the  course  of  the  vein  it  will 
only  secure  so  much  ot  the  vein  as  it 
actually  covers.  McCormick  v.  Varnes, 
2  Utah  355. 

The  locator  may  follow  the  vein  be- 
yond his  side  lines  at  any  point  where 
the  apex  is  within  his  surface  lines, 
though  the  location  is  not  along  the 
line  of  the  apex  for  the  entire  length  of 
the  claim.  Stevens  v.  Williams,  i  Mc- 
Crary  (U.  S.)  480. 

A  leading  case  on  this  point  is  the 
Flagstaff  case.  The  claim  of  the  Flag- 
staff Company,  the  original  defendant, 
was  2,600  feet  long  and  one  hundred 
feet  wide,  and  was  located  so  as  to 
cross  the  Titus  lode,  along  which  Tar- 
bet,  the  plaintiff,  had  located  his  claim 
about  at  right  angles.  The  Flagstaff 
claim  thus  crossed  the  course  of  the 
apex  of  the  Titus  lode  at  or  near  its 
surface.  It  was  held  bv  the  Supreme 
Court  of  Utah  and  by  the  U.  S. 
Supreme  Court  that  the  side  lines  of 
the  Flagstaff  location  were  rt'all3'  its 
end  lines,  and  that  the  right  of  its 
owners  to  the  lode  extended  only  to  so 
much  of  the  lode  as  the  claim  covered; 
that  as  the  claim  was  onl3'  one  hundred 
feet  wide,  one  hundred  feet  was  all  the 
defendant  had  a  right  to;  and  that  a 
mining  claim  secures  only  so  much  of  a 
lode  or  vein  as  it  covers  along  the 
course  of  the  apex  of  the  vein  on  or 
near  the  surface,  no  matter  how  far 
the  location  may  extend  in  another 
direction. 

Mr.  Justice  Fields,  in  delivering 
the  opinion  of  the  highest  court,  says: 
"We  think  that  the  intent  of  both  stat- 
utes is  (the  statute  of  1866  and  of  1S72) 
that  mining  locations  on  lodes  or  veins 
shall  be  made  thereon  lengthwise,  and 
in  the  general  direction  of  such  veins 
or  lodes  on  the  surface  of  the  earth 
where  they  are  discoverable;  and  that 
the  end  lines  are  to  cross  the  lode  and 
extend  perpendicularly  downwards,  and 
to  be  continued  in  their  own  direction 
either  way  horizontally;  and  that  the 
right  to  follow  the  dip  outside  of  the 


side  lines  is  based  upon  the  hypothesis 
that  the  direction  of  these  lines  cor- 
responds substantial!)'  with  the  course 
of  the  lode  or  vein  at  its  apex,  or  near 
the  surface.  It  was  not  the  intent  of 
the  law  to  allow  a  person  to  make  his 
location  crosswise  of  a  vein  so  that  the 
side  lines  shall  cross  it,  and  thereby 
give  him  the  right  to  follow  the  strike 
of  the  vein  outside  of  his  side  lines. 
That  would  subvert  the  whole  sj'stem 
sought  to  be  established  by  the  law.  If 
he  does  locate  his  claim  in  that  way, 
his  rights  must  be  subordinated  to  the 
rights  of'  those  who  have  properly 
located  on  the  lode.  Their  right  to 
follow  the  dip  outside  of  their  side 
lines  cannot  be  interfered  with  by  him." 

And  further  on  he  says:  "A  the 
law  stands  we  think  that  the  right  to 
follow  the  dip  of  the  vein  is  bounded 
by  the  end  lines  of  the  claim,  properly 
so  called;  which  lines  are  those  which 
are  crosswise  of  the  general  course  ot 
the  vein  on  the  surface.  The  Spanish 
mining  law  confined  the  owner  of  a 
mine  to  perpendicular  lines  on  every 
side,  but  gave  him  greater  or  less  width 
according  to  the  dip  of  the  vein.  But 
our  laws  have  attempted  to  establish  a 
rule  by  which  each  claim  shall  be  so 
many  feet  of  the  vein  lengthwise  of  its 
course  to  any  depth  below  the  surface,, 
although  laterally  its  inclination  shall 
carry  it  ever  so  far  from  a  perpendicu- 
lar." Flagstaff  S.  Min.  Co.  of  Utah  v. 
Tarbet.  98  U.  S.  463. 

Where  a  vein  crosses  the  side  line  of 
a  location  both  in  its  strike  and  its  dip, 
the  right  to  follow  the  vein  on  its  strike 
is  bounded  by  a  plane  drawn  vertically 
through  such  side  line,  and  the  right  to 
follow  it  on  its  dip  is  bounded,  by  a 
plane  parallel  to  the  end  line  of  the 
location,  drawn  vertically  through  the 
vein  at  its  point  of  intersection  with 
said  side  line.  King  v.  Amy  &  Silver- 
smith Con.  Min.  Qo.  (Mont.),  24  Pac, 
Rep.  200. 

The  statute  giving  the  right  to  pur- 
sue the  lode  beyond  the  lines  of  the 
location  in  a  downward  course  refers 
to  veins  or  lodes  in  place,  and  the 
benefit  of  the  section  can  only  be  in- 
voked when  the  vein  is  in  place  within 
the  meaning  of  the  statute.  Iron  Silver 
Min,  Co.  V.  Cheesman,  8  Fed.  Rep. 
297.  See  also  Leadville  Min.  Co,  u. 
Fitzgerald,  Copp's  Min.  Lands  452; 
Stevens  v.  Murphy,  4  Min,  Rep.  300; 
s.  c,  Copp's  Min.  I-ands  452;  Tabor -J. 
Dexter,  9  Mo.  Min.  R.'  614;  s.  c, 
Copp's  Min.  Lands  453. 
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If  between  the  end  lines  the  outcrop 
is  forced  b}'  the  surfai^  influences  of 
slices  and  debris  to  meander  so  as  to 
make  slight  variations  from  the  general 
trend  of  the  strike,  does  not  prevent  the 
side  lines  from  being  parallel  with  the 
vein,  it  being  only  necessary  in  such 
case  that  they  should  be  substantially 
parallel.  Cheesman  v.  Hart,  42  Fed. 
Rep.  98. 

"But  if  the  territory  is  so  broken  up, 
jumbled  and  mixed  the  several  parts 
together  that  there  is  nothing  con- 
tinuous, there  can  be  no  lode  extending 
from  one  claim  to  the  other."  Iron 
Silver  Min.  Co.  v.  Cheesman.  8  Fed. 
Rep.  297;  o.  c,  116  U.  S.  529. 

It  was  held  in  the  case  of  Iron  Silver 
Min.  Co.  V.  Murphy,  3  Fed.  Rep.  368, 
that  if,  after  a  vein  or  lode  had  been 
formed,  one  part  thereof  was,  by  some 
convulsion  of  nature',  detached  from 
the  rest,  and  such  detached  portion  was 
brought  into  another  and  different  po- 
sition, that  circumstance  will  give  it 
unity  and  individuality  as  distinguish- 
ing it  from  every  other  part  of  the  lode, 
and  the  detached  part  gains  a  new  end 
or  terminal  point,  and  may  be  taken 
and  held  as  a  distinct  lode. 

If  a  location  is  made  in  the  middle  of 
a  lode,  /.  e.,  if  the  lode  comes  in  on  one 
side  and  passes  unbroken  to  tne  other, 
the  locator  can  hold  only  what  is  with 
in  his  surface  lines.  Iron  Mine  f. 
Loella  Mine,  2  McCrary  (U.S.)  121; 
Iron  Silver  Min.  Co.  v.  Murphy,  3 
Fed.  Rep.  368. 

If  the  location  is  made  on  the  dip  of 
the  vein  whether  it  would  hold  as 
against  a  later  location  made  higher  up 
is  stated  as  a  quaere  by  Hallett,  J., 
in  Iron  Mine  v.  Loellg.  Mine,  2  Mc- 
Crary (U.  S.)  121.  But  it  \%held  in  Van 
Zandt  V.  Argentine  Min.  Co.  (8  Fed. 
Rep.  725;  s.  c,  2  McCrary  159)  that 
though  a  junior  location  may  appear  to 
be  along  the  line  of  the  top,  apex  or 
outcrop  of  the  vein,  it  cannot  prevail 
against  a  senior  location  on  the  dip  of 
the  lode.  See  also  Iron  Silver  "Min.. 
Co.  V.  Murphy,  3  Fed.  Rep.  376;  Richr 
mond  Min.  Co.  v.  Rose,  114  U.  S.  576; 
and  Argentine  Min.  Co.  v.  Terrible 
Min.  Co.,  122  U.  8.  478. 

In  the  Iron  Silver  Case  v.  Murphy, 
3  Fed.  Rep.  376,  the  district  judge  in- 
timated that,  in  his  view,  a  location 
made  on  the  dip  of  the  vein  would  be 
valid  as  against  one  of  later  date  made 
higher  up.  In  other  words,  if  the  loca- 
tion is  made  on  the  dip  of  the  vein  the 
locator  may  pursue  it  in  a  downward 


course,  though  not  in  an  upward  course, 
and  mav  hold  the  whole  which  lies 
within  his  location  and  below  it,  as 
against  anyone  locating  subsequently 
at  a  higher  point  on  the  same  vein. 

But  he  held  difterently  in  that  case, 
such  not  being  the  doctrine  generally 
accepted  in  the  State  of  Colorado.  In 
that  case  he  held  that  one  locating  on 
the  vein  at  any  other  point  than  the 
apex  can  hold  only  such  part  of  the 
vein  as  lies  between  the  sides  of  his 
location.  (See  3  Fed.  Rep.  376.)  In 
the  later  case  of  same  Co.  v.  Chees- 
man, the  above  intimation  is  stated  to 
be  the  law.     8  Fed.  Rep.  725. 

But  it  would  seem  that  in  order  to 
defeat  the  right  to  follow  the  vein,  such 
vein  must  extend  outside  of  the  paral- 
lelogram on  both  sides.  If  it  leave  the 
location  on  one  side  only,  the  locator 
has  the  right  to  select  any  point  within 
the  location  as  the  apex  of  the  vein. 
Iron  Silver  Min.  Co.  v.  Murphy,  3  Fed. 
Rep.  368. 

See,  however,  the  late  case  of  Mon- 
tana Co.  V.  Clark,  42  Fed.  Rep.  626, 
which  quotes  a  reservation  contained 
in  most,  if  not  all,  patents  for  lode  or 
mining  claiins,  that  the  government  re- 
serves all  minerals  whose  apex  is  not 
within  the  side  lines  of  the  location. 
See  also  Mining  Co.  t'.  Cheesman,  116 
U.  S.  533.  Thus  the  United  States  is 
the  proprietor  of  all  veins  or  lodes 
whose  apexes  or  top  is  not  within  the 
limits  of  any  grant  it  has  made.  U.  S. 
V.  Moore,  95  U.  S.  760.  And  in  a  case 
where  an  apex  occurs  in  a  triangle 
shaped  location  so  that  it  cannot  be  fol- 
lowed outside  of  the  side  lines,  the  lode- 
outside  of  such  side  lines  belongs  to  the 
United  States,  even  though  it  cannot 
be  taken  up  b^'  location.  The  United 
States  may  by  appropriate  legislation 
provide  for  the  sale  of  the  same.  Mon- 
tana Co.  V.  Clark,  42  Fed.  Rep-631. 

Where  two  mining  claims  adjoin 
each  other  on  the  north  and  south,  the 
southwest  end  line  of  one  being  iden- 
tical with  the  north  end  line  of  the 
other,  there  being,  at  the  point  where 
the  ledge  passes  from  one  into  the 
other,  no  intermediate  ground  'between 
the  two  claims,  the  owners  of  the  two 
claims  have  the  ownership  of  the  ledge 
included  within  their  extreme  end  lines, 
with  the  exclusive  right  to  follow  its 
dips  and  angles  laterallj-.  And  as 
against  any  subsequent  locator  such 
owners  mav  agree  between  themselves 
as  to  the  right  to  work  any  portion  of 
the   ledge  included   within   a  piece  of 
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Patent. 


VII.  Obtaining  Patent — 1.  Right  to  Patent. — Until  a  patent 
issues,  the  fee  to  mineral  lands  in  the  public  domain  remains  in 
the  United  States,^  But  any  person  coming  within  the  provi- 
sion of  the  acts  of  congress  acquires  a  right  to  purchase  them 
from  the  government  by  complying  with  those  acts.^ 


ground  formed  6y  the  divergence  of  the 
end  lines.  Champion  Min.  Co.  v.  Con- 
sol.  Wyoming  Gold  Min.  Co.,  75  Cal.  78. 

Many  interesting  questions  have 
arisen  in  the  Leadville  and  Aspen  dis- 
tricts of  Colorado  on  this  provision  of 
the  statute,  owing  to  the  nature  of  the 
deposits  in  that  region,  they  being  con- 
tact veins  and  generally  nearly  hori- 
zontal. For  an  interesting  discussion 
of  the  subject  the  reader  is  referred  to 
vol.  12  Transactions  Am.  Inst,  of 
Min.  Eng.,  p.  387;  also  the  Biennial 
Report  of  the  Colorado  School  of 
Mines,  1886,  p.  87. 

Compromise  deed  locating  a  line 
"continued  downward  to  the  center 
of  the  earth"  construed  as  extending 
the  line  downward  through  the  dips  of 
the  veins  or  lodes  whenever  they  might 
go  in  their  course  towards  the  center 
of  the  earth.  Richmond  Min.  Co.  v. 
Eureka  Min.  Co.,  103  U.  S.  839. 

Explanation  of  Miners'  Phrases. — 
"Neighboring  rock"  is  the  non-min- 
eral rock  lying  next  to  a  lode  or  vein  of 
mineral  rock,  being  called,  in  the  min- 
er's language,  "  country  "  or  country 
rock.  King  v.  Amy  and  Silversmith 
Con.  Min  Co.  (Mont.),  24 Pac.  Rep.  200. 
"  The  direction  of  the  vein  across  and 
through  the  country  is  called  the 
•  "  strike."  The  direction  of  the  vein, 
as  it  goes  downward  into  the  earth,  is 
called  the  "  dip."  The  dip  in  different 
veins,  and  in  the  same  vein  sometimes, 
varies  from  a  perpendicular  to  the 
earth's  surface  to  an  angle  perhaps 
only  a  few  degrees  below  the  horizon. 
The  dip  is  spoken  of  from  three  different 
points  of  view:  (i)  As  to  its  inchnation 
from  a  perpendicular  to  a  horizontal,  as 
so  many  degrees  from  the  perpendicu- 
lar or  from  the  horizontal.  A  vein 
is  thus  described  as  having  a  dip  of  20 
deg.  30  min.,  etc.  (2)  As  to  the  direc- 
tion it  takes  from  the  strike  or  apex,  by 
the  points  of  the  compass.  If  the  strike 
were  due  east  and  west,  and  the  vein  in 
its  course  downward  departed  from  the 
perpendicular  at  an  angle,  so  that  a 
perpendicular  shaft  sunk  at  the  apex 
would  leave  the  vein  to  the  north  of 
such  shaft,  the  dip,  in  this  point  of 
view,  would  be  said  to  be  due  north,  or, 


the  conditions  reversed,  due  south.  In 
this  respect  the  dip — that  is,  the  direc- 
tion of  the  dip — is  said  to  be,  and  is,  at 
right  angles  to  the  strike.  (3)  The 
dip  is  again  spoken  of  as  the  portions  of 
the  vein  successively  encountered  in 
going  down  and  away  from  the  apex. 
The  miner  follows  the  dip  when  he 
works  downward,  leaving  the  apex 
further  from  and  above  him  at  each,  ad- 
vance. He  follows  the  strike  when  he 
works  lengthwise  of  the  vein  on  a 
level;  that  is,  when  he  is  advancing 
along  the  vein,  neither  rising  towards 
the  surface  of  the  ground  nor  descend- 
ing, but  going  on  a  level  with  the  plane 
of  the  earth's  surface.  A  failure  to  dis- 
tinguish these  three  views  of  the  dip  in 
using  the  word  sometimes  leads  to  con- 
fusion. As  we  shall  use  the  term  "dip" 
frequently  hereinafter,  for  the  sake  of 
definition  let  us  call  the  dip  from  the 
first  point  of  view  the  inclination  dip, 
the  second  the  compass  dip,  and  the 
third  the  practical  dip;  for  this  is  the 
practical  idea  of  the  miner  when  he 
speaks  of  following  his  dip."  DeWitt, 
J.,  King  V.  Amy  &  Silversmith  Con. 
Min.  Co.  (Mont.),  24  Pac.  Rep.  200. 

1.  U.  S.  Rev.  Stat.,  §  910;  L^nd 
Office  Reg.,  Circ.  Oct.  31st,  18S1, 5 
27;  Copp's  Min.  Lands  37;  Opinion 
Sec.  of  Int.,  Copp's  Min.  Lands  237, 
239;  Richardson  v.  McNulty,  24  Cal. 
339;  Robertson  v.  Smith,   i  Mont.  410. 

2.  Acts  of  July  26th,  1S66  (14  Stat,  at 
L.  252),  of  July  9th,  1870  (16  Stat,  at  L. 
2iSy,and  of  May  loth,  1872  (17  Stat  atL. 
91),  now  contained  in  sec.  2319  of  the 
revised  statutes.  Both  the  acts  of  1866 
and  1870  provide  for  the  acquisition  of 
title  to  mineral  lands  by  patent;  the 
first  to  such  as  constitute  lode  claims, 
the  latter  to  such  as  constitute  placer 
claims.  Steel  v.  Smelting  Co.,  106  U. 
S.  447.  Where  applications  are  made 
under  these  two  acts  patents  issued  sub- 
sequent to  the  passage  of  the  act  of  1S72 
convey  all  the  rights  and  privileges 
conferred  bv  that  act.  Act  May  loth, 
1872,  i,  9;  U.  S.  Rev.  Stat.,  %  2328.  See 
Land  Office  Reg.  Circ.  of  Oct.  31st, 
1S81,  sec.    7,   Copp's   Min.   Lands   32. 

The  act  of  1866  is  prospective  in  its 
operation,    and    does    not  qualify  the 
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2.  Application  for  Patent. — The  applicant  for  a  patent  must  file 
an  application  under  oath  in  the  proper  land  office,  showing  a 
compliance  with  the  law,'  together  with  a  plat  and  field  notes, 
made  by  or  under  direction  of  the  United  States  surveyor  gen^ 
eral,  of  the  claim  or  claims,-  and  shall  post  a  copy  of  the  plat,  to- 
gether with  a  notice  of  the  application,  on  the  land  ;  he  must  file 
an  affidavit  of  the  posting  of  such  notice  and  a  copy  of  the  notice 
itself  in  the  land  office.^ 

The  register  of  the  land  office  shall  post  the  notice  in  his  office 
for  sixty  days,  and  shall  publish  it  for  the  same  period  in  the 
newspaper  nearest  to  the  claim.* 


effect  of  a  patent  issued  prior  to  its 
passage.  Union  Mill  etc.  Co.  v.  Ferris, 
2  Sawy.  (U.  S.)  176;  Union  Mill  etc! 
Co.    V.  Dangberg,    2     Sawy.    (U.    S.) 

450- 

A  patent  cannot  be  obtained  for  the 
vein  or  lode  alone  without  the  surface 
ground.  Land  Office  Rulings,  Copp's 
.Min.. Lands  220. 

Until  payment  of  the  purchase  money 
and  the  issuance  of  a  receipt  by  the  reg- 
ister and  receiver  the  locator  possesses 
only  the  privilege  to  purchase.  Ham- 
ilton V.  Southern  Nevada  G.  and  S. 
Min.  Co.,  33  Fed.  Rep.  562. 

MUl  Site. — Where  a  patent  issued  for 
a  town  site  includes  five  acres  which 
had  been  located  and  used  in  con- 
nection with  a  lode  claim  as  a  mill  site, 
the  owner  of  the  lode  claim  is  entitled 
to  a  patent  for  the  five  acres.  Hartman 
V.  Smith,  7  Mont.  19. 

1.  U.  S.  Rev.  Stat,,  §  2325. 

As  to  the  Land  Office  Regulations 
governing  the  manner  of  proceeding  to 
obtain  the  title  from  the  government  to 
mining  claims,  see  circular  of  October 
31st,  1881,  sec,  27,  et  sgq.;  Copp's  Min, 
Lands  37.  As  to  the  affidavit,  see 
infra,  note  3. 

If  one  holding  a  mining  claim  as 
trustee  obtains  a  patent  therefor  in  his 
own  name,  the  legal  title  will  be  held 
in  equity  to  enure  to  the  benefit  of  the 
cestui  que  trust.  O'Connor  xk  Irvine, 
74  Cal,  435, 

2.  U.  S.  Rev.  Stat.,  §  2325;  Land  Off. 
Reg.,  Circ.  October  31st,  1881,  ^  28, 
Copp's  Min.  Lands  37. 

A  patent  for  a  placer  location  is  not 
limited  to  160  acres.  There  is  nothing 
in  the  reason  of  the  thing  nor  in  the 
language  of  the  acts  which  prevents  an 
individual  from  acquiring  by  purchase 
ground  located  by  others  and  adding  it 
to  his  own,  and  then  obtaining  a  patent 
for  the  entire  tract.  His  claim  may  in- 
clude as  many  adjoining  locations  as  he 


can  purchase;  and  it  is  not  necessary 
that  he  should  make  a  separate  applica- 
tion for  each,  or  obtain  a  separate 
survey,  or  prove  that  the  required 
work  has  been  done  on  each.  St. 
Louis  S.  &.  R.  Co.  V.  Kemp,  104  U.  S. 
636;  Tucker -z',  ^Masser,  113  U,  S,  203; 
Land  Office  Rulings,  Copp's  Min, 
Lands  78, 

And  the  same  rule  applies  to  lode 
claims.  Land  Office  Rulings,  Copp's 
Min.  Lands  go.  Compare  rulings  on 
page  177.- 

The  survey  is  the  act  of  the  claimant 
and  not  of  the  government.  Wolfly  zk 
Lebanon  Min.  Co.,  4  Col.  112.  See 
also  Op.  Sec.  Int.,  In  re  Orient  Lode, 
Copp's  Min.  Lands  281. 

A  survey  made  prior  to  the  date  of 
location  cannot  be  accepted  as  the 
official  survey  required  by  the  above 
section.  Op.  Sec.  Int.,  Copp's  Min. 
Lands  230;  also  Land  Office  Reg., 
Circ.  Sept.  13th,  187S,  Copp's  Min. 
Lands  62. 

As  to  Land  Office  Rulings  in  matter 
of  surveys,  see  Copp's  Min.  Lands  83, 
100,  113,  127,  217,  220,  223,  259,  271, 
287,  299,  330. 

3.  U.  S.'Rev.  Stat,  §§  2325,  2335. 

The  affidavit  of  a  non-resident  appli- 
cant may  be  made  by  agent.  Act  of 
January  22nd,  1880  (Stat,  at  L.) 

The  affidavit  of  at  least  two  credible 
witnesses  is  also  required.  Land  Office 
Reg.,  Circ.  October  31st,  1881,  §  30, 
Copp's  Min.  Lands  37. 

Affidavits  may  be  ex  parte.  Land 
Office  Rulings,  Copp's  Min.  Lands  74; 
see  also  Land  Office  Rulings,  Copp's 
Min.  Lands  7^,  90,  123,  154,  208. 

4.  U.  S.  Rev.   Stat.,  §  2325. 

The  publication  must  be  in  the 
nearest  paper;  the  register  has  no  dis- 
cretion in  the  matter,  except  where  two 
or  more  papers  are  equidistant,  or 
nearly  so.  Opin.  Sec.  Int.,  In  rf. 
Omaha   Quartz   Mine,     Copp's    Min. 
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The  claimant  must  also  file  with  the  register  the  surveyor  gen- 
eral's certificate  that  $500  worth  of  labor  has  been  expended  or 
improvements  made  upon  the  claim  by  the  applicant  or  his 
grantors.^ 

At  the  end  of  sixty  days  the  applicant  shall  be  entitled  to  a 
patent  upon  payment  of  $5  an  acre  if  the  claim  is  for  a  lode 
location,^  and  $2.50  an  acre  if  for  a  placer  location,*  unless  during 
said  sixty  days  an  adverse  claim  shall  have  been  filed  with  the 
register  and  receiver  of  the  land  office  in  which  the  application  is 
filed  ;* 


Lands  198;  see  also  Copp  's  Min.  Lands 

135.  315- 

The  first  day  of  publication  is  to  be 
excluded,  and  the  last  day  included. 
Op.  Sec.  Int.,  In  re  Jesny  Lind  v. 
Eureka,  Copp's  Min.  Lands  124. 

As  to  publishing  in  weekly  papers, 
see  Land  Office  Rulings,  Copp's  Min. 
Lands  133,   189,  261. 

See  Rulings  of  Land  Office,  Copp's 
Min.  Lands  135,  136,  163,  17S,  204, 
209,  287. 

1.  U.  S.  Rev.  Stat.,  §  2325. 

Joint  Tenants. — The  certificate  of  the 
Surveyor  General  that  the  required 
labor  has  been  done  or  improvements 
made  is,  in  the  absence  of  fraud,  con- 
clusive. United  States  v.  Iron  Silver 
M.Co.,  128  U.  S.  673. 

Several  locators,  owning  separate 
and  distinct  interest  in  a  placer  claim 
may  unite  and  expend  the  required  $500 
upon  one  portion  of  the  claim.  In  such 
case  a  patent  will  issue  to  the  parties  in- 
terested jointly,  though  they  are  unin- 
corporated. Land  Office  Rulings,  Copp's 
Min.  Lands  180. 

Mill  Site. — Where  a  mill  site  and  a 
lode  claim  are  applied  for  together,  it  is 
not  necessary  to  show  that  the  money 
has  been  expended  on  the  mill  site;  it 
is  sufficient  if  it  has  been  expended  on 
the  lode  claim.  Land  Office  Rulings, 
Copp's  Min.  Lands  132. 

2.  U.  S.  Rev.  Stat.,  §  2325;  United 
States  V.  Iron  Silver  Min.  Co.,  12S  U. 
S.  673. 

The  purchaser  becomes  the  equitable 
owner  as  soon  as  he  enters  the  land  and 
pays  for  it  and  receives  his  certificate 
of  purchase.  Lands  cease  to  be  public 
lands  when  so  entered  and  paid  for;  and 
when  the  patent  finally  issues,  it  at- 
taches itself  to  the  entry  and  relates  to 
that  date.  Pacific  Coast  Min.  and  M. 
Co.  V.  Spargo,  16  Fed.  Rep.  348;  Land 
Office  Rulings,  Copp's  Min.  Lands 
239,  240.  And  see  Union  Min.  Co.  v. 
Dangberg,  2  Sawy.  450. 


From  the  time  of  such  pa^'ment  and 
receipt  of  the  certificate,  the  gov- 
ernment holds  only  the  naked,  dry 
legal  title  for  his  benefit.  Hamilton  f. 
Southern  Nevada  G.  and  S.  Min.  Co., 
33  Fed.  Rep.  562. 

And  a  certificate  of  entry  like  a  patent 
is  conclusive  of  title.  McEvoy  v.  Hy- 
man,  25  Fed.  Rep.  539.  But  see  Land. 
OfSce  Rulings,  Copp's  Min.  Lands 
263,  264. 

A  party  who  applies  for  a  patent  and 
gives  the  proper  notice,  but  fails  to  pay 
the  price  and  make  ^  entrj' at  the  land 
office  for  sixty  days  thereafter,  cannot 
prevent  another  party  from  making" 
entry,  except  by  filing  an  adverse  claim, 
Opin.  Sec.  Int.,  In  re  Seaton  Min.  Co. 
V.  Davis,  Copp's  Min,  Lands  296. 

3.  U.  S.  Rev.  Stat.,  §  2333. 
Patents  for  placer  claims  are  obtained 

in  like  manner  as  those  for  lode  claims. 
U.  S.  Rev.  Stat.,  §  2329. 

4.  U.  S.  Rev.  Stat.,  §  2325. 

When  one  is  seeking  a  patent,  any 
other  claimant  objecting  thereto,  either 
on  account  of  its  extent  or  form  or 
because  of  asserted  prior  location,  must 
come  forward  with  his  objections 
and  present  them,  or  he  will  be  after- 
wards precluded  from  objecting  to  the 
issue  of  the  patent.  Eureka  Consol, 
Min.  Co.  V.  Richmond  Min.  Co.,  4 
Sawy.  (U.  S.)  302;  Suessenbach  v. 
First  National  Bank,  5  Dakota  477.  See 
i7ifra^  note  2,  p.  ^574. 

It  seems  that  if,  while  an  application 
for  a  patent  is  pending,  the  party  ap- 
plying fails  to  do  the  necessary  work, 
and  the  ground  is  relocated,  the  relo- 
cating party  must  take  steps  to  have 
the  prior  application  dismissed  before 
himself  making  application  for  apatent. 
Sickel's  Min.  Decisions  275;  Steel  v. 
Gold  Lead  Min,  Co.,  18  Nev.  80. 

But  there  is  nothing  in  the  l«w  re- 
quiring the  prior  applicant  to  protest 
in  order  to  save  his  rights.  Steel  v. 
Gold  Lead  Min.  Co.,  18  Nev.  80. 
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after  which  time  no  objection  to  the  issuance  of  the  patent,  made 
by  third  parties,  shall  be  heard. ^ 


Where  an  application  for  a  patent 
for  a  town  site  is  pending,  the  owner  of 
a  mining  claim  within  its  boundaries  is 
not  required  to  file  an  adverse  claim, 
since  his  claim  is  expressly'  excepted  by 
law  from  the  operation  of  the  town  site 
patent,  and  such  exception  is  inserted 
in  the  patent  itself.  Butte  City  Smoke 
House  Lode  Cases,  6  Mont.  397;  King 
V.  Thomas,  6  Mont.  409. 

See  also  Eclipse  G.  &  S.  Min.  Co.  v. 
Spring,  59  Cal.  304. 

The  right  to  a  cross-loJe,  except  at 
the  point  of  intersection,  is  not  lost  by  a 
failure  to  adverse.  Lee  v.  Stahl,  9 
Colo.  20S. 

1.  U.  S.  Rev.  Stat.,  §  2325. 

The  policy  of  the  law  is  to  require 
all  rights  and  equities  to  the  premises 
sought  to  be  purchased  and  patented,  to 
be.adjusted  prior  to  the  issuance  of  the 
patent,  to  the  end  that  it  ynay  be  im- 
pregnable against  all  comers.  Lee  v. 
Stahl,  9  Colo.  20S;  Eureka  Min.  Co.  f. 
Richmond  Min.  Co.,  4  Sawy.  302; 
420  Mining  Co.  v.  Bullion  Co.,  3  Sawy. 
659;  Golden  Fleece  Co.  v.  Cable  Co., 
12  Xev.  320;  Hall  v.  Equator  Min.  Co., 
Morr.  Min.  (3rd  ed.)  286;  Gwillim  v. 
Donnellan,  in;  U.  S.  45. 

The  issuance  of  a  patentis  conclusive 
as  to  the  title  to  the  land  described 
therein,  upon  a  court  of  law,  and  in  all 
controversies  between  individuals. 
Mevendorf  v.  Frohner,  3  Mont.  282; 
Butte  City  Smoke  House  Lode  Cases, 
6  Mont.  397;  King  v.  Thomas,  6  Mont. 
409;  Talbott  V.  King,  6  Mont.  76;  Iron 
Silver  Min.  Co.  v.  Cheesman,  8  Fed. 
Rep.  300;  Aurora  Hill  Consol.  Min.  Co. 
11.85  Min.  Co.,  34  Fed.  Rep.  515;  "Poire 
11.  Wells,  6  Colo.  406;  Jeffords  v.  Hine, 
II  Pac.  Rep.  (Ariz.)  351;  s.  c,  15  Min. 
Rep.  ^75.  It  applies  where  an  applicant 
failed  to  show  that  the  ground  claimed 
was  placer  mining  ground.  Dahl 
f.  Raunheim,  132  U.  S.  260. 

Courts  of  law  cannot  go  into  the 
question  whether  officers  of  the  land 
department  in  issuing  a  patent  were 
properly  advised  as  to  the  facts,  nor 
■  into  any  questions  of  fraud  connected 
^\'ith  the  issuance  of  the  patent.  Iron 
Sil.  Min.  Co.  V.  Sullivan,  16  Fed.  Rep. 
829. 

"The  patent  of  the  United  States  is 
'be  convevance  by  which  the  nation 
passes  its  title  to  portions  of  the  public 
domain.     For  the  transfer  of  that  title 


the  law  has  made  numerous  provisions 
designating  the  persons  who  may  ac- 
quire it  and  the  terms  of  its  acquisition. 
That  the  pro\'isions  may  be  properly 
carried  out  a  land  department,  as  part 
of  the  administrative  and  executive 
branch  of  the  government,  has  been 
created  to  supervise  all  the  various  pro- 
ceedings taken  to  obtain  the  title  from 
their  commencement  to  their  close.  In 
the  course  of  their  duty  the  officers  of 
that  department  are  constantly  called 
upon  to  hear  testimony-  as  to  matters 
presented  for  their  consideration,  and 
to  pass  upon  its  competency,  credibility 
and  weight.  In  that  respect  the\  ex- 
ercise a  judicial  function,  and  therefore 
it  has  been  held  in  various  instances  bv 
this-  court  that  their  judgment  as  to 
matters  of  fact,  properly  determinable 
by  them,  is  conclusive  when  brought  to 
notice  in  a  collateral  proceeding.  Their 
judgment  in  such  cases  is,  like  that  of 
other  special  tribunals  upon  matters 
within  their  exclusive  jurisdiction,  un- 
assailable except  by  direct  proceeding 
for  its  correction  or  annulment.  The 
execution  and  record  of  the  patent  are 
the  final  acts  of  the  ofhcers  of  the  gov- 
ernment for  the  transfer  of  its  title,  and 
as  they  can  be  legally  performed  only 
after  certain  steps  fiave  been  taken, 
that  instrument,  duly  signed  and  sealed, 
not  onlj'  operates  to  pass  the  title,  but 
is  in  the  nature  of  an  official  declaration 
by  that  branch  of  the  government  to 
which  the  alienation  of  the  public  lands 
under  the  law  is  entrusted,  that  all  the 
requirements  preliminary  to  its  issue 
have  been  complied  with.  The  pre- 
sumptions thus  attending  it  are  not 
open  to  rebuttal  in  an  action  at  law." 
St.  Louis  S.  &  R.  Co.  V.  Kemp,  104 
U.  S.  636;  to  same  effect.  Iron  Silver 
Min.  Co.  V.  Sullivan,  16  Fed.  Rep. 
829. 

This,  of  course,  applies  onlj'  to  cases 
where  the  department  had  jurisdiction 
to  act.  If  such  jurisdiction  did  not 
exist,  the  action  of  the  department 
would  be  like  that  of  any  other  special 
tribunal  not  having  jurisdiction  of  a 
case  which  it  has  assumed  to  decide. 
In  such  cases,  the  objection  to  the 
patent  reaches  beyond  the  action  of  the 
special  tribunal,  and  goes  to  the  ex- 
istence of  a  subject  upon  which  it  was 
competent  to  act.  So  if  the  patent  be 
void  on  its   face  it  may  be   impeached 


571 


Obtaining 


MINES  AND  MINING  CLAIMS. 


Patent. 


collaterally  in  a  court  of  law.  St.  Louis 
S.  &  R.  Co.  V.  Kemp,  104  U.  S.  636; 
Poire  ?'  Wells,  6  Colo.  406;  CuUacott 
V.  Cash  G.  &  S.  Min.  Co.,  8  Colo.  179. 
But  when  the  court  speaks  of  a  patent 
being  void  on  its  face,  something  more 
is  meant  than  an  apparent  contradic- 
tion in  its  terms.  St.  Louis  S.&  R.  Co. 
V.  Kemp,  104  U.  S.  636.  It  is  only 
after  the  entire  description  has  been 
considered  and  found  so  inaccurate  as 
to  render  the  identity  of  the  grant 
wholly  uncertain,  that  the  grant  is  to 
be  held  void.  Cullacott  v.  Cash  G.  & 
S.  Min.  Co.,  8  Colo.  179;  or  where  it  is 
issued  for  land  reserved  from  sale. 
Morton  v.  Nebraska,  21  Wall.  (U.  S.) 
660. 

So,  too,  the  doctrine  as  to  the  con- 
clusiveness of  a  patent  is  not  inconsist- 
ent with  the  right  to  show  the  date  of 
the  original  proceeding  for  the  acquisi- 
tion of  the  title,  where  it  is  not  stated  in 
the  instrument  itself.  Thus,  in  a  con- 
test between  two  patentees  for  the  same 
land,  it  may  be  shown  that  the  junior 
patent  was  founded  upon  an  earlier 
entry  than  the  older  patent,  and  there- 
fore passes  the  title.  St.  Louis  S.  &  R. 
Co.  V.  Kemp,  104  U.  S,  636. 

"The  United  States  may  bring  a  bill 
in  equity  to  set  aside  a  patent  upon  the 
ground  that  it  was  obtained  by  fraud. 
And  the'  same  principles  and  rules 
which  would  obtain  between  individuals 
will  appl}'  to  a  case  where  the  govern- 
ment institutes  such  a  suit.  If  a  person, 
by  falsely  representing  any  m'aterial 
matter,  deceives  the  officers  of  the  land 
department,  and  thereby  induces  them 
to  execute  to  him  a  patent,  upon  proof 
of  that  fact  a  court  of  equity  may  set 
the  patent  aside.  United  States  v.  Min- 
or, 114  U.  S.  233;  United  States  v.  Iron 
Silver  Min.  Co.,  16  Fed.  Rep.Sio;  Iron 
Silver  Min.  Co.  v.  Sullivan,  16  Fed. 
Rep.  829;  Meyendorf  v.  Frohner,  3 
Mont.  282.  Thus  if  a  man  knows  that 
a  certain  tract  of  land  is  valuable  for 
its  lodes  of  mineral — if  he  knows  it  by 
having  located  lodes  upon  it  and  hav- 
ing developed  them — and  if  he  knows 
also  that  it  is  not  valuable  for  placer 
mines,  and  if  he  suppresses  these  facts, 
and  especially  if  he  represents  the  very 
contrary  of  these  facts  in  his  applica- 
tion and  his  proofs,  and  thereby  de- 
frauds and  deceives  the  officers  of  the 
land  department,  and  induces  them  to 
execute  the  patent,  it  is  a  fraud,  and  a 
court  of  equity  may  set  it  aside."  U. 
S.  V.  Iron  Silver  Min.  Co.,  16  Fed. 
Rep.   810;  s.c,  128  U.  S.  673. 
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The  facts  alleged  in  that  case  were 
that  one  Sawyer  and  others  had  dis- 
covered many  valuable  lodes  ancj  de- 
posits in  rock  in  place  on  ,the  premises 
in  question;  and  that  in  addition  to  this, 
discovered  there  were  indications  of  the 
existence  of  other  lodes,  but  that  there 
was  no  placer  mining  thereon;  that 
Sawyer  located  several  claims  on  these 
lodes,  but  by  a  fraudulent  agreement 
between  him  and  the  defendant  he 
abandoned  these  lode  claims  and  en- 
tered the  land  as  a  placer  mine  for  the 
benefit  of  the  defendant,  and  in  his  ap- 
plication for  a  patent  he  stated  that  the 
lands  were  placer  mining  grounds,  and 
that  no  known  vein  or  lode  or  quartz  or 
other  rock  in  place  bearing  gold,  lead 
or  silver  existed  thereon. 

The  above  were  the  facts  alleged  in 
the  bill.  See  16  Fed.  Rep.  810.  The 
testimony  disclosed  the  following:  The 
ground  was  covered  with  valuable 
timber,  and  the  main  object  of  de- 
fendant, Sawyer's  grantee,  was  to 
secure  the  timber.  Before  Sawyer  was 
ever  on  the  premises  a  little  placer 
mining  had  been  done  in  Buffalo  Giilch, 
which  runs  through  part  of  the  tefri- 
torj'.  There  was  but  a  limited  supply 
of  water  in  the  gulch  flowing  partially 
from  a  spring,  and  partially  from  the 
melting  snow.  This  supply  was-  ex- 
hausted before  the  summer  was  over, 
so  that  the  amount  of  placer  mining 
done  was  small  and  the  proceeds  slight. 
Some  of  the  witnesses  testified  that  the 
ground  was  placer  ground,  others  that 
it  was  not.'  It  appeared  also  that 
Sawyer  had  not  discovered  any  well  de- 
fined lodes  or  veins  in  his  prospect 
holes,  but  that  all  his  work  in  that 
direction  was  simply  experimental. 
Upon  the  facts  thus  found  at  the  hear- 
ing. Judge  Brewer  refused  to 
set  aside  the  patent.  He  held  that 
before  the  patents  can  be  set  aside 
it  must  be  made  to  appear  not  merely 
that  the  applicant  was  mistaken  in  the 
facts  stated  by  him,  but  that  he  has  in- 
tentionally concealed  material  facts  or 
made  false  and  fraudulent  representa- 
tions; that  though  the  main  object  of 
defendant  was  to  procure  the  timber, 
yet  it  would  appear  from  the  testimony 
that  Sawver  and  defendant  might  m 
good  faith  have  believed  that  the  prem- 
ises were  placer  mining  grounds;  and 
they  were  not  estopped  by  the  fact  that 
Sawyer  had  sunk  prospect  holes  m 
hope  of  finding  veins.  U.  S.  v.  Iron 
Silver  Min.  Co.,  24  Fed.  Rep.  iO»- 
Affirmed  128  U.  S.  673. 
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3.  Adverse  Claims. — Any  adverse  claim  must  be  filed  within  the 


That  a  patent  once  issued  by  the 
government  is  conclusive  and  un- 
assailable in  any  collateral  pro- 
ceeding is  a  well  established  prin- 
ciple of  law.  In  the  case  of  Steel 
V.  St.  Louis  S.  &  M.  Co.  (io6  U.  S. 
447),  the  supreme  court  reviews  many 
of  the  decisions  on  this  point,  and  with 
some  impatience  expresses  its  wonder 
that  the  question  should  be  considered 
an  open  one,  and  again  restates  its  con- 
clusion. It  says,  speaking  through  Mr. 
Justice  Field:  "We  have  sooftenhad 
occasion  to  speak  of  the  land  depart- 
ment, the  object  of  its  creation  and  the 
powers  it  possesses  in  the  alienatien  by 
patent  of  portions  of  the  public  lands, 
that  it  creates  an  unpleasant  surprise 
,  to  iind  that  counsel,  in  discussing  the 
effect  to  be  given  to  the  action  of  that 
department,  overlook  our  decisions  on 
the  subject.  That  department,  as  we 
have  repeatedly  said,  was  established 
to  supervise  the  various  proceedings 
whereby  a  convej-ance  of  the  title  from 
the  United  States  to  portions  of  the 
public  domain  is  obtained,  and  to  see 
that  the  requirements  of  different  acts 
of  congress  are  fully  complied  with. 
Necessarily,  therefore,  it  must  consider 
and  pass  upon  the  qualifications  of  the 
applicant  the  acts  he  has  performed  to 
secure  the  title,  the  nature  of  the  land, 
whether  it  is  of  the  class  which  is  open 
to' sale.  Its  judgment  upon  these  mat- 
ters is  that  of  a  special  tribunal,  and  is 
unassailable  except  by  direct  proceed- 
ings for  its  annulment  or  limitation. 
Such  has  been  the  uniform  language  of 
this  court  in  repeated  decisions."  And 
the  court  proceeded  to  show  that  such 
title  was  not  assailable  collaterally  in 
any  form,  but  that  in  all  courts  and  in 
all  forms  of  judicial  proceedings  the 
patent  is  conclusive  of  the  legal  title, 
and  that  no  enquiry  can  be  permitted 
into  the  circumstances  under  which  it 
was  obtained.  The  validity  of  such  a 
patent  cannot  be  assailed  collaterally, 
even  though  false  and  perjured  testi- 
mony may  have  been  used  to  secure  it. 
In  such  a  case  the  aggrieved  party  must 
seek  his  remedy  in  a  court  of  equit}'  in 
a  direct  proceeding  to  set  aside  the  pat- 
ent for  fraud,  or  if  he  do  not  occupy 
a  position  entitling  him  to  so  proceed, 
lie  can  only  call  upon  the  officers  of  the 
government  to  take  measures  in  its 
name  to  vacate  the  patent  or  limit  its 
operation.  And  even  though  the  offi- 
cers of  the  government  may  be  satisfied 


that  there  has  been  fraud  and  perjury, 
it  does  not  follow  that  they  are  bound 
to  take  proceedings  to  set  the  patent 
aside.  For  it  may  be  made  to  appear 
to  them  that  the  patentee  was  entitled 
to  the  patent  upon  other  testimony,  or 
that  further  proceedings  would  result 
similarly,  and  that  it  woiild  therefore 
be  unwise  to  reopen  the  matter. 

In  speaking  of  such  a  patent  the 
court,  of  course,  refers  to  patents  issued 
where  the  land  department  had  juris- 
diction to  act.  If  the  lands  were  not 
the  propert}'  of  the  United  States,  or 
if  no  legislation  authorized  their  sale, 
or  if  they  had  been  previously  sold  or 
previously  reserved  from  sale,  the  pat- 
ent would  be  inoperative  to  pass  the 
title,  just  as  the  deed  of  an  individual 
would  be  inoperative  if  he  never  owned 
the  property,  or  had  previously  con- 
veyed it,  or  had  dedicated  it  to  uses 
which  precluded  its  sale.  So  conclusive 
is  the  action  of  the  land  department, 
provided  it  has  jurisdiction,  that  even 
its  decision  that  there  had  been  a 
waiver  of  the  adverse  claim  is  conclu- 
sive in  all  cases  where  it  has  power 
to  make  such  decision.  Richmond  Min. 
Co.  V.  Rose,  114  U.  S.  576. 

It  seems  that  a  proceeding  will  lie  by 
the  United  States  to  set  aside  so  mucli 
of  a  patent  as  conflicts  with  a  previous 
patent.  Op.  Sec.  of  Int ,  Copp's  Min. 
Lands  163,  175.  See  Land  Off.  Rulings, 
Copp's  Min.  Lands  91. 

No  unauthorized  act  of  the  land  de- 
partment in  issuing  a  patent  can  in- 
validate the  title.  Silver  Bow  M.  &L  M. 
Co.,  5  Mont.  378. 

Where  the  officers  of  the  land  de- 
partment insert  conditions  in  the  deed, 
unauthorized  by  law,  they  are  invalid, 
and  an  adverse  claimant  who  has  failed 
to  contest  his  claims  cannot  be  bene- 
fited by  such  reservations  in  the  patent. 
Murray  t'.  Buol,  6  Mont.  397;  King  v. 
Thomas,  id.  409. 

One  locating  a  mining  claim  under 
the  United  States  laws  cannot  attack  a 
patent  issued  on  a  Mexican  grant. 
Mannig  v.  San  Jacinto  Tin  Co.,  9 
Fed.  Rep.  726;  ISIora  v.  Nunez,  10 
Fed.  Rep.  634. 

As  to  whether,  in  case  of  mineral 
lands,  one  equitably  entitled  to  the  pat- 
ent can  hold  as  a  trustee,  a  person  who 
has  fraudulently  obtained  the  patent,  see 
Meyendorf  v.  Frohner,  3  Mont.  282. 
Such  is  the  ruling  of  the  land  office. 
Copp's  Min.  Lands  224. 


573 


Obtaining 


MINES  AND  MINING  CLAIMS. 


Patent. 


sixty  days,  and  must  be  under  oath  of  the  adverse  claimant,^ 
Thereupon  proceedings  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdiction, 
or  the  adverse  claim  waived.^  The  adverse  claimant  must  with- 
in thirty  days  after  filing  his  adverse  claim  commence  proceed- 
ings in  a  court  of  competent  jurisdiction  to  determine  his  rights, 
and  prosecute  the  same  with  reasonable  diligence  to  final  judg- 


1.  U.  S.  Rev.  Stat.,  \\  2325,  2326; 
Marshall  Silver  Mining  Co.  v.  Kirtley 
(Colo.),  21  Pac.  Rep.  492; 

A  filing  on  Sunday,  or  out  of  office 
hours  is  good.  Op.  Secty.  Int.,  Copp's 
Min.  Lands  245. 

The  time  cannot  be  extended  or 
abridged,  even  by  consent  of  parties. 
Land  Off.  Rulings,  Copp's  Min.  Lands 

257- 

Where  an  adverse  claim  is  withdrawn 
and  refiled  on  a  subsequent  daj-,  the 
latter  is  the  date  of  filing,  and  must 
come  within  the  sixty  days.  In  re 
Juniper  Mine,  Land  OiF.  Rulings, 
Copp's  Min.  Lands  209. 

Anyone  in  possession  has  the  right 
to  adverse.   Shafer  v.  Constans,  3  Mont. 

See  Land  Off.  Rulings,  Copp's  Min. 
Lands  84,  93,  146;  Doherty  v.  Morris, 
II  Colo.  12. 

A  tunnel  location  is  an  adverse  claim. 
Op.  Secty.  Int.,  In  re  Bodie  T.  &  M. 
Co.  V.  Bechtel  Consol.  Min.  Co., 
Copp's  Min.  Lands  318;  Back  v. 
Sierra  Nev.  Consol.  Min.  Co.  (Idaho), 
17  Pac.  Rep.  S3.  But  a  right  of  way 
for  a  water  flume  is  not.  Rockwell  v. 
Graliam,  9  Colo.  36.  As  to  right  of 
way  for  public  highway,  see  Murray  v. 
Butte,  7  Mont.  61.  The  interest  ob- 
tained by  a  purchaser  at  a  constable's 
sale  of  a  mining  claim,  prior  to  the  ex- 
piration of  a  publication  of  notice,  is 
an  adverse  claim.  Hamilton  v.  South- 
ern Nevada  G.  &  S.  Min.  Co.,  33  Fed. 
Rep.  562. 

A  party  who  has  contracted  to  sell 
but  has  not  yet  made  the  deed,  may  file 
an  adverse  claim.  Wolverton  w.  Nich- 
ols, 119  U.  S.  485. 

Oatli. — The  adverse  claim  cannot  be 
sworn  to  by  an  agent.  Land  Off'.  Rul- 
ings, Copp's  Min.  Lands  218. 

Except  in  case  of  a  corporation.  lb. 
144. 

It  must  be  sworn  to  within  the  dis- 
trict where  the  mine  is  located.  U.  S. 
Rev.  Stat.,  §  2335;  Land  Off.  Rulings, 
Copp's  Min.  Lands  97. 

The  above  rulings  are  modified  by  the 
act  of  April  20th,  1882  (22  Stat,   at   L., 


49),  which  provides  that  the  affidavit 
may  be  made  hy  an  agent  or  attorney 
in  fact,  and  where-made  by  the  adverse 
claimant  hirnself,  if  he  is  a  non-resident 
of  the  district,  it  may  be  made  before 
the  clerk  of  an}'  court  of  record  of  the 
United  States  or  of  any  State  or  Terri- 
tory, or  before  an)-  notary'  public.  • 

Where  several  persons   unite  in   an 
adverse  claim  a  jurat  by  one  of  them  is 
sufficient.     Op.  Sec.  Int.   In    re  Jenny . 
Lind   V.  Eureka,    Copp's   Min.  Lands 
124. 

2.  Hamilton  v.  Southern  Nevada 
G.  and  S.  Min.  Co.,  33  Fed.  Rep.  562. 

"It  is  apparent  that  the  law  intended 
in  every  instance,  where  there  is  a  pos- 
sibility that  one  claim  conflicts  with  an- 
other, to  give  opportunity  to  have  the 
conflict  decided  by  a  judicial  tribunal 
before  the  rights  of  the  parties  are  fore- 
closed or  embarrassed  by  the  issue  of  a 
patent  to  either  claimant."  Richmond 
Min.  Co.  V.  Rose,  114  U.  S.  576;  Eureka 
Consol.  Min.  Co.  v.  Richmond  Min. 
Co.,  4  Sawy.  (U.  S.)  302.  And  after  an 
action  is  begun  the  land  department 
has  "no  further  act  of  judgment  to  exer- 
cise. If  the  court  decides  for  one  party 
or  the  other,  the  land  department  is 
bound  by  the  decision.  If  it  decides 
that  neither  party  has  established  a 
right  to  the  mine  or  any  part  of  it, 
this  is  equally  binding.  With  all  this, 
these  officers  have  no  right  to  interfere. 
After  the  decision  they  are  governed 
b}'  it.  Before  the  decision,  once  the 
proceeding  is  initiated,  their  function  is 
suspended."  Richmond  Min.  Co.  ■». 
Rose,  114  U.  S.  576;  Land  OfBce  Rul- 
ings, Copp's  Mm.  Lands  75,  146,  187, 
199,  291. 

Where  the  surface  rights  do  not  con- 
flict, the  mere  possibility  that  the  lode 
in  one  claim  maj'  be  the  same  as  in  the 
other  does  not  warrant  the  filing  of  an 
adverse  claim.  Chollar  Potosi  v.  Julia, 
Opin.  Sec.  Int.,  Copp's  Min.  Lands  93. 

The  above  sections  do_not  apply  to 
adverse  claims  existing  prior  to  May 
10,  1872,  but  only  to  such  claims  as 
should  arise  after  that  date.  Eclip.se  G. 
and  S.  Min.  Co.  v.  Spring,  59001,304. 
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ment,  or  his  claim  will  be  deemed  waived.^  The  party  in  whose 
favor  judgment  is  rendered  shall,  upon  filing  a  copy  of  the 
judgment  roll  with  the  register,  and  complying  with  the  other 
provisions  for  obtaining  a  patent,  be  entitled  to  a  patent  for  the 
claim  or  such  portion  thereof  as  the  decision  of  the  court  shows 


As  to  methods  of  procedure  before 
bringing  suit,  see  Land  Office  Rulings, 
Copp's  Min.  Lands  pp.  39,  40,  gij  98, 
113,  116,  123,  124,  143,  154,  178,  191, 
202,  2og,    261,    272,    273,  286,  331. 

As  to  when  an  adverse  claim  is 
waived  "we  can  imagine  several  ways 
in  which  it  can  be  shown  that  the  ad- 
verse claim  is  waived  without  invading 
the  jurisdiction  of  the  court  while  the 
case  is  still  pending.  One  would  be  the 
production  of  an  instrument  signed  by 
the  party  showing  a  sale  to  the  other 
party,  or  an  abandonment  of  his  interest 
or  claim;  or  a  filing  in  the  records  of 
the  court  a  plea  that  he  waives  or 
abandons  his  claim;  or  a  failure  to  com- 
mence proceedings  within  the  thirty 
daj's  allowed."  Richmond  Min.  Co.  v. 
Rose,  114  U.  S.  576.  See  Land  Office 
Rulings,  Opin.  Atty.  Gen.,  Copp's  Min. 
Lands  132. 

A  stipulation  filed  in  court  directing 
a  dismissal  of  the  suit  is  sufficient.  Land 
Office  Rulings,  Copp's  Min.  Lands  146. 

The  filing  of  an  abandonment  of.  the 
mere  surface  ground  in  confiict  does 
not  terminate  the  contest.  In  re  Sac- 
ramento V.  Last  Chance,  Opin,  Sec. 
Int.,  Copp's  Min.  Lands  202.  Corn- 
fare  In  re  Antelope  Lode,  Copp's  Min. 
Lands  163,  173;  and  hi  re  Mt.  Pleasant 
,  Mine,  lb.,  204,  207. 

Though  all  but  one  of  several  co- 
tenants  who  are  adverse  claimants 
withdraw  their  claim,  the  courts  must 
still  decide  the  controversy.  Land 
Office  Rulings,  Copp's   Min.  Lands  92. 

The  officers  of  the  land  department 
have  no  right  to  assume  that  a  claim  is 
waived  merely  from  the  fact  that  there 
has  been  delay  in  prosecuting  the  claim 
in  the  courts  after  it  has  once  been  com- 
menced. It  is  for  the  court  itself  to 
■decide  whether  parties  have  lost  any 
rights  by  laches  or  delay.  And  while' 
the  case  is  in  court  the  land  office  has  no 
power  to  resume  control  of  the  case 
upon  the  idea  which  might  be  there 
entertained  of  an  implied  waiver  of  the 
claim  from  delay  in  the  court.  ,  If  it 
should  so  assume  and  should  issue  a 
patent  to  the  defendant  upon  the  ground 
that  such  delay  was  evidence  of  a 
^waiver,  the  patent  so  issued  would   be 


void.  Richmond  Min.  Co.  v.  Rose,  17 
Nev.  25;  114  U.  S.  576. 

But  if  the  officers  of  the  land  depart- 
ment have  acted  within  the  general 
scope  of  their  power,  and  without  fraud, 
the  patent  issued  will  not  be  interfered 
with  or  cancelled  by  the  courts,  unless 
there  has  been  a  gross  mistake  or  viola- 
tion of  law.  United  States  v.  Marshall 
Silver  Min.  Co.,  129  U.  S.  579. 

A  failure  by  a  city  claiming  an  ease- 
ment for  a  public  highway  to  file  an  ad- 
verse claim  does  not  constitute  a  waiver 
of  the  easement.  Murphy  v.  Butte,  7 
Mont.  61. 

1.  U.  S.  Rev.  Stat,  §  2326.  Rich- 
mond Min.  Co.  v.  Rose,  114  U.  S.  576; 
s.  c,  17  Nev.  25;  Moxon  v.  Wilkinson,  2 
Mont.  421;  Goldberg  v.  Tavlor,  2  Utah 
486. 

The  suit  must  be  commenced  within 
the  required  time.  Failure  of  the  mails, 
or  the  neglect  or  dishonesty  of  the  at- 
torney, will  not  excuse  a  failure  to  do 
so.  Opin.  Sec.  Int.  In  re  Pride  of  the 
West  Mine,  Copp's  Min.  Lands  214. 
See  lb.  75. 

What  constitutes  the  commencement 
of  an  action  in  a- State  court  is  a  matter 
of  State  law;  but  it  would  seem  that  the 
filing  of  the  complaint  ought  to  be  held 
as  such  commencement.  Richmond 
Min.  Co.  t'.  Rose,  114  U.  S.  576.  See 
also  Process. 

The  land  office  has  held  that  the 
mere  filing  of  the  complaint,  without 
having  summons  issued,  is  not  a  com- 
mencement of  the  action.  Land  Office 
Rulings,  l7i  re  Coney  v.  Mammoth, 
Copp's  Min.  Lands  279. 

The  suit  may  be  commenced  before 
the  adverse  claim  is  filed.  Land  Office 
Rulings,  In  re  Shoo  Fly  v.  Mono, 
Copp's  Min.  Lands   146. 

The  adverse  claimant  is  not  bound  to 
file  notice  in  the  register';,  office  that  he 
has  commenced  suit.  Land  Office  Rul- 
ings, Copp's   Min.  Lands  235, 

As  to  what  is  a  competent  court  the 
act  does  not  specificallj'  state.  It  un- 
doubtedly means  a  court  of  general 
jurisdiction,  whether  State  or  Federal. 
Chambers  v.  Harrington,  iii  U.  S.  350. 

It  must  be  a  court  for  the  judicial  dis- 
trict within  which  the  claim  is  located. 
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him  entitled  to.^     These  sections  do  not  apply  where  a  person, 
before  the  required  publication,  has  gone  through  all  the  regular 


Land  Office  Rulings,  Copp's  Min. 
Lands  257. 

What  are  the  proper  proceedings 
to  be  commenced  depend  upon  tlie 
circumstances.  If  the  adverse  claim- 
ant is  in  possession,  a  suit  to  quiet  title 
would  be  appropriate.  Milligan  v. 
Savery,  6  Mont.  129;  Houtz  w.  Gisborn, 
I  Utah  173.  If  the  applicant  for  a 
patent  is  in  possession,  an  action  of 
ejectment  would  lie.  Milligan  v. 
Savery,  6  Mont.  129;  Sears  v.  Taylor, 
4  Colo.  38;  Becker  v.  Pugh,  9C0I0.  589; 
Golden  Fleece  Min.  Co.  v.  Cable  Con- 
sol.  Min.  Co.,  12  Nev.  312. 

So,  too,  trespass  will  lie.  And  a 
bill  for  an  injunction  ma^'  be  filed  in 
aid.  Eclipse  G.  and  S.  Min.  Co.  -Z'. 
Spring,  59  Cal.  304. 

The  adverse  claiinant  may.  bv  supple- 
mental complaint, bring  in  other  adverse 
claims  which  he  has  bought  pending 
the  action,  if  they  have  been  duly  filed, 
and  the  supplemental  complaint  is  filed 
within  the  time  limited  for  commen- 
cing an  original  action.  Marshall  Sil- 
ver Min.  Co.  V.  Kirtlcy  (Coio.),  21  Pac. 
Rep.  492. 

Those  only  who  have  filed  their 
claims  in  the  land  office  are  proper 
parties  to  the  action,  and  none  others 
can  be  joined.  Mont  Blanc  Consol. 
Gravel  Min.  Co.  u.  Debour,  61  Cal.  364. 
See  Wolverton  v.  Nichols,  119  U.  S. 
4S5.  See  Marshall  Silver  Min.  Co.  v. 
Kirtley  (Colo.),  21  Pac.    Rep.  492. 

The  petition  must  show  that  the 
plaintiffs  are  citizens,  or  have  declared 
their  intention  to  become  such.  Lee 
Doon  V.  Tesh,  68  Cal.  43.  And  must 
show  also  that  the  adverse  claim  was 
filed  within  the  sixty  days,  and  that  the 
suit  was  brought  within  the  thirtj'  days 
thereafter.  Mattingly  v.  Lewisohn 
(Mont.),  19  Pac.  Rep.  310. 

The  answer  must  set  forth  the  facts 
on  which  the  defendant  bases  his  claim, 
and  show  his  right  as  against  the  gov- 
ernment as  well  as  against  plaintiflf. 
Anthony  ly.  Jillson  (Cal,), 23  Pac.  Rep. 
419. 

Where  a  suit  has  been  instituted  in 
the  State  court,  it  may  be  removed  by 
defendant  to  the  Federal  court,  as  the 
case  is  one  arising  under  the  laws  of 
the  United  States.  Frank  G.  &  S.  M. 
Co.  V.  Larimer  M.  &  S.  Co.,  8  Fed. 
Rep.  724. 

Whether  a   suit    is  prosecuted   with 


reasonable  diligence  is  a  question  for 
the  court.  Opin.  Sec.  Int.  In  re  Iowa 
V.  Bonanza,  Copp's  Min.  Lands  243. 
Compare  Land  Office  Rulings,  Copp's 
Min.  Lands  279. 

Where  a  suit  brought  by  an  adverse 
claiinant  is  dismissed  but  that  dismissal 
is  afterwards  set  aside  bv  the  court,  a 
certificate  of  entry  or  even  a  patent 
granted  during  the  interval,  is  of  no 
avail.  "It  is  for  the  court  alone  to  de- 
cide when  the,  controversy  is  at  an  end, 
and  until  such  decision  all  things  done 
in  the  land  office  must  be  ignored." 
McEvov  V.  Hyman,  25  Fed.  Rep.  539, 

But  after  a  dismissal  a  second  suit 
cannot  be  brought,  if  the  thirty  days 
have  elapsed.  Land  Office  Rulings, 
Copp's  Min.   Lands  137. 

Where  the  action  to  d'etermine  the 
right  of  possession  has  been  dismissed, 
the  adverse  claimant  is  not  in  a  posi- 
tion to  complain  of  the  action  of  the 
land  office  in  issuing  a  patent  to  an- 
other person.  Deno  v.  Griifi'n  (Nev.), 
20  Pac.   Rep.  308. 

The  proceedings  are  the  same  in  lode 
and  placer  mme  cases.  Land  Office 
Regulations,  Circular  of  October  31st, 
i88;i,  §  60. 

If  the  aiTiount  is  sufficient  an  appeal 
will  lie  to  the  Supreme  Court  of  the 
United  States.  Belk  v.  Meagher,  104 
U.  S.  279;  Chambers  v.  Harrington,  in 
U.  S.  350: 

Laches, — Where  a  part}'  is  put  out  of 
court  and  his  application  for  a  patent, 
dismissed,  he,  having  a  right  of  appeal, 
cannot,  after  remaining  silent  for  over 
eight  years  and  permitting  the  success- 
ful party  to  remain  in  possession  of  the 
lode  and  work  it,  proceed  with  his  ap- 
peal even  though  the  decision  was 
erroneous,  the  title  in  the  meantime 
having  passed  from  the  United  States, 
United  States  v.  Marshall  Silver  Min. 
Co.,  129  U.  S.  579. 

1.  U.  S.  Rev.  Stat.,  fj  2326. 

The  only  question  before  the  court  is 
the  right  to  possession  of  the  premises 
in  dispute.  Opin.  Sec.  Int.  In  re 
Antelope  Lode,  Copp's  Min.  Lands 
163. 

In  proceedings  commenced  under 
this  section  judgment  should  be  for  the 
part}'  establishing  the  better  title.  Bay 
State  Silver  Min.  Co.  v.  Brown,  21  Fed. 
Rep.  167. 

But  the  mere  fact  of  bringing  the  suit 
76 
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by  the  adverse  claimant  and  obtaining     mains  in  the  United  States  as  grantor, 

a  iudfment  in  his  favor  does  not   give     and  he  has  no  such  interest  in  it  as  au- 

him  a  right  to  the  patent  upon    filing 

the  judgment  roll,   etc.,  if   within    the 

prescribed  time  other  adverse  claimants 

have  appeared  and  filed  claims.     Land 

Office  Rulings,  Copp's  Min.  Lands  163, 


I7f 


The  land  department  has  no  power  to 


thorizes  him  to  disturb  anyone  else  in 
the  peaceable  possession  and  mining  of 
that  vein.  Revnolds  v.  Iron  Silver 
Min.  Co.,  116  U.  S.  6S7. 

As  to  what  patent  should  contain,  and 
what  words  of  exclusion  should  be  in- 
serted,   see     Argentine    IMin.    Co.    v. 


supervise  nor  disregard  the  decisions  of    Terrible  Min.  Co.,  122  U.  S.  47S;  Tal 

the  courts.     As  long  as   the  judgment     '-''  ^     t^!.-_    ^  Ar-_i    ../:.    ■□..<.,..  r--.^. 

stands,   no    matter  on   what  ground   it 

was    rendered,    or   what    irregularities 

may  have  occurred,  it  is  binding  on  the 

department.       Land     Office     Rulings, 

Copp's  Min.   Lands  75. 

It  is  incumbent  on  the  adverse  claim- 
ant to  show  a  location  which  entitles 
him  to  .possession  against  the  United 
States,  as  well  as  against  the  applicant 
for  a  patent.  Gwillim  v.  Donnellan,  115 
U.  S.  45. 

The  party  locating  is  under  no  obli- 
gation to  purchase  and  to  apply  for  or 
take  a  patent.  420  Min.  Co.  f.  Bullion 
Min.  Co.,  3  Sawy.  (U.  S.)  634;  Chap- 
man V.  Try  Long,  4  Sawy.  (U.  S.)  28; 
Shafer  v.  Constans,  3  Mont.  369;  Land 
Office  Rulings,  Copp's  Min.  Lands  239, 

454.  .523- 

The  patent  is  conclusive  proof  of  a 
discovery  and  location,  according  to  law, 
relates  back  to  the  location,  and  is  the 
consummation  of  the  purcliase  then 
made.  Silver  Bow  M.  and  M.  Co.  f. 
Clark,  5  Mont.  378;  Talbott  v.  King,  6 
Mont.  76-  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Sawy.  (U.  S.) 
302;  Kahn  v.  Old  Telegraph  Min.  Co., 
2  Utah  174. 

And  if  there  are  no  adverse  interests, 
the  patent  will  not  be  disturbed,  not- 
withstanding irregularities  in  issuing  it. 
Land  OiBce  Rulings,  Copp's  Min. 
Lands  163. 

If  no  adverse  claim  has  been  filed, 
and  the  proceedings  have  culminated  in 
a  patent,  they  are  conclusive  against 
all  persons  as  to  those  things  in  respect 
to  which  an  adverse  claim  might  have 
been  filed.  Champion  Min.  Co.  v. 
Consol.  Wyoming  G.  Min.  Co.,  75  Cal. 
78. 

Where  a  lode  or  vein  is  known  to 
exist  at  the  time  of  the  issue  of  a  patent 
to  a  placer  claim,  the  title  to  it  does  not 
pass  to  the  patentee.  By  such  patent 
the  patentee  takes  his  surface  land  and 
his  placer  mine,  and  such  lodes  or  veins 
of  mineral  matter  within  if  as  were  un- 
known, but  to  such  as  were  known  to 
Sxist  he  gets  by  that  patent  no  right 
Ifhstever.      The  title  to  this   vein   re- 
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bott  V.  King,  6  Mont.  76;  Butte  City 
Smoke  House  Lode  Cases,  6  Mont. 
397;  King  v.  Thomas,  6  Mont.  409; 
Eclipse  G.  and  S.  Min.  Co.  v.  Spring, 
59  Cal.  304;  Land  Office  Rulings,  Copp's 
Min.  Lands  80,  98,  loi,  137,  163,  176, 
225,  245,  328. 

A  patent  broader  than  the  law  is 
nugator\'.  Wolfley  v.  Lebanon  Min. 
Co.,  4  Colo.  112. 

A  patent  for  a  location  of  600  feet  is 
valid  as  to  its  extent.  Parley's  Park 
Silver  Min.  Co.  v.  Kerr,  13*0  U.  S. 
256. 

A  patent  to  land  which  had  been  en- 
tered .nd  paid  for  at  the  rate  of  $1.25 
per  fjre,  contained  the  following  reser- 
va'-ion:  "Subject  to  any  vested  and  ac- 
ciued  water  rights,  etc.;  and  also  sub- 
ject to  the  right  of  the  appropriator  of 
a  vein  or  lode  to  extract  and  remove 
his  ore  therefrom,  should  the  same  be 
found  to  penetrate  or  intersect  the 
premises  hereby  granted,  as  provided 
by  law."  Such  a  patent  carries  the 
title  to  all  mines  in  the  land  to  which 
no  right  had  attached  at  the  time  the 
patent  issued.  And  the  reservation  as 
to  the  right  of  the  appropriator  of  a 
vein  to  remove  ore  is  limited  to  such  as 
were  owners  of  a  vein  at  the  date  of 
entry  and  paj'ment.     Pacific  Coast  M. 

6  M.    Co.    V.    Spargo,    16    Fed.    Rep. 

348- 

A  placer  patent  properly  contains 
the  following  provisions^and  conditions, 
to  wit:  That  it  is  restricted  to  any 
lodes,  veins  or  other  mineral  bearing 
quartz  which  are  not  claimed  or  known 
to  exist  at  the  date  of  the  patent;  and 
that  should  any  such  vein  or  lode 
be  claimed  or  known  to  exist  within 
the  described  premises  at  the  date  of 
the  payment,  the  same  is  expressly  ex- 
cluded from  it.  Reynolds  v.  Iron  Sil- 
ver Min.  Co.,  116  U.  S.  687. 

A  patent  to  mineral  lands  situated 
within  a  S.tate  should  contain  no  words 
of  inclusion  or  exclusion  of  the  mines. 

7  Op.  Atty.  Gen.  638.  See  also  United 
States  V.  Ca-stillero,  2  Black  (U.  S.) 
17;  Moore  v.  Smaw,  17  Cal.  199;  s.  c, 
79  Am.  Dec.  123. 
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proceedings  required  to  obtain  a  patent  for  mineral  land,  and  has 
received  his  patent.^ 

4.  Title  Necessary. — Where  neither  party  shows  title,  neither  of 
them  can  receive  a  patent.* 

5.  Assignee.^The  patent  may  issue  to  an  assignee  of  the  appli- 
cant.* 

6.  Trustee. — The  party  obtaining  the  patent  may  be  held  to  be 
a  trustee  for  the  true  owner.* 

7.  Limitation. — A  right  to  a  patent  may  be  acquired  by  posses- 
sion for  the  period  prescribed  by  the  statute  of  limitations.^ 

VIII.  Sale  and  Conveyance. — The  transferable  character  of 
mining  locations  has  been  always  recognized  by  the  courts,  and 
the  title  of  the  grantee  enforced.®     It  is  not  necessary  that  the 


1.  In  such  case  the  control  of  the 
land  department  over  the  title  to  the 
land  has  ceased.  Iron  Silver  Mining 
Co.  V.  Campbell,  135  U.  S.  286. 

If  it  appears  that  a  part  of  the  claim 
had  been  patented  to  a  third  party,  the 
verdict  should  be  for  the  defendant. 
Gwillim  V.  Donnellan,  115  U.  S.  45. 
See  Upton  v.  Larkin,  7  Mont.  449. 

2.  Bay  State  Silver  Min.  Co.  v. 
Brown,  21  Fed.  Rep.  167;  Becker  v. 
Pugh,  9  Colo.  589;  Bryan  v.  McCaig, 
TO  Colo.  309;  Rosenthal  v.  Ives  (Idaho), 
12  Pac.  Rep.  9O4;  s.  c,  15  Min.  Rep. 
326.  Compare  Harrington  v.  Cham- 
bers, 3  Utah  94;  (s.  c,  sub  nam,  Cham- 
bers V.  Harrington,  in  U.  S.  350); 
Gwillirti  V.  Donnellan,  115  U.  S.  45. 

The  question  is  whether  either  party 
is  entitled  to  a  patent,  and  it  is  error  to 
try  the  case  upon  the  issue  as  to  which 
party  has  the  better  right  to  the  premi- 
ses.    Manning   v.   Strehlow,   11   Colo. 

451- 

Before  either  party  can  recover  it 
must  be  shown  that  there  has  been  a 
compliance  with  the  law  and  the  local 
rules  and  customs;  mere  proof  of  occu- 
pancy is  not  sufficient.  Becker  v. 
Pugh,  9  Colo.  5S9;  Shafer  v.  Constans, 
3  Mont.  369;  Land  Off.  Rulings, 
Copp's  Min.  Lands  82. 

And  if  it  appears  that  neither  party 
has  done  the  required  work,  a  patent 
will  be  refused  to  both.  Jackson  v. 
Roby,  109  U.  S.  440. 

3.  Land  Office  Rulings,  Copp's  Min. 
Lands  97. 

And  the  patent  may  be  conveyed  to 
another.  U.  S.  Rev.  Stat?,  §  2326. 
Even  to  a  foreign  corporation.  Land 
Off.  Rulings,  Copp's  Min.  Lands  177. 

4.  Suessenbach  v.  First  National 
Bank,  5  Dak.  477.     . 

And   the  cestui  que   trust  loses  no 


rights  by  failing  to  file  an  adverse 
claim.  Hunt  v.  Patchin,  35  Fed.  Rep. 
816. 

B.  U.  S.  Rev.  Stat.,  §  2332.  See 
sufra,  note  i,  p.  559. 

As  to  what  constitutes  sufficient  evi- 
dence see  Anthony  v.  Jillison  (Cal.), 
23  Pac.  Rep.  419. 

•  6.  Forbes  v.  Gracey,  94  U.  S.  762; 
Belk  V.  Meagher,  104  U.  S.  279;  St, 
Louis  Smelting  &  Refining  Co.  v, 
Kemp,  104  U.  S.  636;  Poire  v.  Wells, 
6  Colo.  406;  Suessenbach  •».•  First  Na- 
tional Bank,  5  Dak.  477. 

The  purchaser  will  hold  whatever 
title  his  grantor  had,  and  only  such 
title.  St.  Louis  S.  &  R.  Co.  v.  Kemp, 
104  U.  S.  636;  Waring  v.  Crow,  11  Cal. 
366;  Zeckendorf  v.  Hutchi^n,  i  N. 
Mex.  476. 

Possession  by  the  assignor  raises  no 
warranty  of  ownership.  Clark  v.  Mc- 
Elvy,  II  Cal.  154. 

There  is  no  limitation  upon  the 
number  of  claims  which  any  one  party 
may  acquire  by  purchase.  St.  Louis 
Smelting  Co.  v.  Kemp,  104  U.  S.  636; 
Prosser  v.  Parks,  18  Cal.  17;  Poire  v. 
Wells,  6  Colo.  406;  Poire  v.  Leadville 
Improvement  Co.,  6  Colo.  413. 

Though  a  location  is  not  regular  in 
all  respects,  yet  if  it  is  incorporated  in- 
to a  deed  by  reference  and  contains  a 
correct  description  of  the  property, 
such  deed  is  not  void  for  uncertainty. 
Harris  v.  Equator  M.  &  S.  Co.,  8  Fed, 
Rep.  866. 

A  location  may  have  different  names, 
and  a  conveyance  by  either  name  is 
good,  if  it  can  be  ascertained  whiit 
property  is  intended.  Lebanon  Mm. 
C6.  V.  Cons.  Rep.  Min.  Co.,  .6  Colo, 
371;  Phillpotts  V.  Blasdels,  SNev.bi; 
Weill  V.  Lucerne,  Min.  Co.,  n  Nev. 
201.     As  to  which  name  will  control 
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transfer  should  be  in  writing,  as  a  transfer  of  the  possession  is 
sufficient/  except  in  those  States  that  have  statutes  requiring 
that  the  conveyance   must  have  the   same  form  and  solemnity  as 
the  conveyance  of  any  other  real  estate.^ 
There  is  no  implied  warranty  in  the  sale  of  a  mining  claim.* 


when  two  are  mentioned,  see  Ross  v. 
Heathcock,  52  Wis.  557. 

Where  a  vendee  promised  to  pay  for 
a  gold  mine  a  certain  sum  in  twelve 
months  in  the  event  it  "continues  to 
prove,  at  the  expiration  of  said  time,  a 
good  gold  mine,"  he  is  bound  to  pay 
the  sum  stated  if  the  mine  continues  at 
the  end  of  the  jear  to  be  as  good  a 
mine  as  it  was  at  the  beginning.  Rich- 
ards V.  Schlegelmich,  65  N.  Car.  151. 

Under  the  law  of  New  Mexico,  which 
requires  that  certain  work  shall  be  done 
within  a  year  after  location,  where  the 
sale  is  made  within  the  year  and  before 
the  required  work  is  done,-  the  pur- 
chaser must  complete  the  work  within 
the  year  from  the  date  of  the  location, 
or  he  takes  no  title.  Zeckendorf  v. 
Hutchison,  i  N.  Mex.  476, 

As  to  form  of  deed,  in  absence  of  any 
statutory  provision,  see  Sullivan  v. 
Hense,  2  Colo.  424;  Meyers  v.  Farqu- 
harson,  46  Cal.  190. 

The  description  in  the  deed  which 
gives  the  name  of  the  claim,  gives  its 
dimensions,  and  states  that  it  is  more 
fully  described  in  the  record  of  quartz 
mines,  is  sufficient.  Carter  v.  Baciga- 
lupi(Cal.),  23  Pac.  Rep.  361. 

1.  Union  Consol.  Silver  Min.  Co.  v. 
Taylor,  100  U.  S.  37;  Kinney  v.  Consol. 
Virginia  Min.  Co.,  4  Sawy.  (U.  S.)  382; 
Lockhart  v.  Rollins  (Idaho),  21  Pac. 
Rep.  413;  Tunnel  Co.  v.  Stranahan,  20 
Cal.  ig8;  Omar  v.  Soper,  11  Colo.  380- 

389- 

2.  Cal.  Stat,  i860,  p.  175;  Montana 
Code  396,  §  3;  402,  §  34.  In  Barkley  v. 
Tieleke,  2  Mont.  59,  it  is  decided  that  a 
ditch  and  water  right  are  included  in 
the  statute.  Under  a  statute  directing 
how  "mining  ground"  of  a  corporation 
may  be  sold,  it  includes  a  ditch  and 
water  right  by  means  of  which  a  mine 
is  operated,  as  an  appurtenance.  Mc- 
Shane  v.  Carter  (Cal.),  22  Pac.  Rep. 
178.  The  earlier  California  decisions 
did  not  require  a  writing  to  pass  title. 
Jackson  v.  Feather  River  Water  Co., 
H  Cal.  18;  Table  Mountain  Tunnel  Co. 
".  Stranahan,  20  Cal.  ig8;  Gatewood  v. 
McLaughlin,  23  Cal.  178;  Antonie  Co. 
V.  Ridge  Co.,  23  Cal.  219;  Copper  Hill 
Min.  Co.  V.  Spencer.  25  Cal.  18;  Blod- 
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gett  V.  Potosi  G.  &  S.  Min.  Co.,  34  Cal. 
227. 

And  it  has  even  been  held  that  a 
transfer  of  possession  without  writing 
is  valid  as  against  a  deed  duly  acknowl- 
edged, though  there  was  no  notice  of 
any  change  of  possession.  Patterson  v. 
Keystone  Min.  Co.,  23  Cal.  575. 

While  in  some  of  the  above  cases  the 
transfer  was  made  subsequent  to  the 
passage  Of  the  act  of  April  13,  i860,  the 
effect  of  that  act  does  not  appear  to 
have  been  considered  until  the  Key- 
stone case  again  came  before  the  court. 
From  the  time  of  that  decision  it  has 
been  the  settled  law  in  California  that 
a  verbal  sale  is  invalid,  even  though  ac- 
companied with  delivery  of  possession. 
Patterson  v.  Keystone  Min.  Co.,  30 
Cal.  360;  GoUer  v.  Fett,  30  Cal.  481; 
Felger  v.  Coward,  35  Cal.  650;  Melton 
V.  Lambard,  51  Cal.  258.  In  which 
case  the  decision  was  based  upon  sec. 
1091  of  the  civil  code  of  California. 
Garthe  v.  Hart,  73  Cal.  541.  See 
Watts  -'.  White,  13  Cal.  321. 

Whether  the  writing  must  be  under 
seal,  see  McCarron  v.  O'Connell,  7 
Cal.  152;  Jackson  v.  Feather  River 
Water  Co.,  14  Cal.  18;  Draper  v. 
Douglas,  23  Cal.  347;  Crarj'  v.  Camp- 
bell, 24  Cal.  634;  St.  John  v.  Kidd,  26 
Cal.  263. 

As  to  the  rule  in  that  part  of  the 
territory  of  Utah  now  embraced  in  the 
State  of  Nevada,  see  Blodgett  v.  Potosi 
G.  &  S.  Min.  Co.,  34  Cal.  227.  In  a 
contract  conditioned  to  pay  a  certain 
sum  of  money  whenever  they  should 
"dispose  of  or  sell"  a  certain  mine, 
held,  that  the  execution  of  a  lease 
came  within  the  terms  of  the  condition. 
Hill  t'.  Sumner  (1889),  10  U.  S.  Supr. 
Ct.  Rep.  42. 

A  contract  not  under  seal,  wherebv, 
for  a  consideration,  the  owner  of  land 
agrees  to  "grant  the  right  and  privilege 
of  digging  all  the  ore  on  his  land,"  is 
an  equitable  conveyance  of  the  ore  in 
fee,  and  not  a  mere  licence  to  take  min- 
erals. Fairchild  v.  Dunbar  Furnace 
Co.  (Pa.  1889),  18  Atl.  Rep.  443. 

3.  Corbett  v.  Berryhill,  29  Iowa  157; 
Clark  V.  McElvy,  11  Cal.  154.  As  to 
what  declarations  constitute  a  warranty 
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In  nearly  all  sales  of  mines,  time  is  of  the  essence  of  the  contract. ' 

1.  Reservations.^ — A  reservation  in  a  deed,  reserving  to  the 
grantor  the  right  of  minmg  on  the  granted  premises  a  certain 
quantity  of  ore  annually,  at  a  certain  duty  per  ton  licences  him  to 
enter  and  mine,  but  saves  him  no  title  in  the  land  or  in  the  ore  be- 
fore it  is  separated  from  the  land,  and  does  not  restrict  the  grantee 
from  mining,  at  the  same  time  even  to  exhaustion  of  the  ore.^ 

2.  Sale  of  Ore.' — A  contract  for  the  future  delivery  of  ore  vests 
no  title  in  the  vendee  as  to  the  ore  until  it  is  set  apart.'*  Where  ore 
is  sold  at  prices  regulated  by  the  assay  value  per  ton,  to  be  paid 
for  monthly,  the  assays  are  to  be  averaged  at  the  end  of  each 
month. ^  Where  ore  has  been  received  by  the  vendee  before 
being  assayed,  he  is  not  estopped  from  showing  that  it  contains  a 
smaller  percentage  of  ore  than  the  contract  calls  for.**  See  also 
Leases  and  Licences  of  Mines,  hifra. 

IX.  Incidental  Eights  Pertaining  to  Mines--1.  Water. — The 
first  legislation  on  this  subject  is  contained  in  the  act  of  1866, 
which  has  been,  with  only  verbal  changes,  incorporated  into  the 
Revised  Statutes.  Section  9  of  this  act  confirms  all  rights  which 
have  accrued  by  priority  of  possession  to  the  use  of  water,  not  only 
for  mining  purposes,  but  for  agricultural,  manufacturing  and  other 
purposes  as  well,'' 


or  guaranty  see  Tuck  ■?).  Downing,  ,76 
111.  71. 

1.  Fry  on  Spec.  Perf.,  §  716;  Baum's 
Appeal,  113  Pa.  St.  58. 

2.  See  also  note  i,  p.  50b';  note  4,  p.  513. 

3.  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290. 

A  reservation  in  a  deed,  "excepting 
the  profits  of  one-half  of  all  the  stone, 
coal,  and  of  other  kinds  of  mineral 
which  may  be  discovered  at  any  time 
hereafter,"  is  a  reservation  of  the  cor- 
pus of  all  such  coal  and  mineral  in 
place.  Weakland  v.  Cunningham  (Pa. 
1S86),  5  Cent.  Rep.  475. 

A  reservation  of  "all  mineral  or  mag- 
nesia of  any  kind"  includes  chromate  of 
iron,  afterwards  found  in  the  land. 
Gibson  V.  Tyson,  5  Watts  (Pa.)  34. 

4.  The  Randolph  Iron  Co.  v.  Elliott, 
34  N.  J.  L.  184;  s.  c,  3  Min.  Rep.  63. 

B.  Kennedy  -v.  Schwartz,  13  Nev. 
229. 

6.  Trotter  v.  Heckscher,  40  N.  J.  Eq. 
612. 

As  to  the  moisture  in  ore,  see  Le- 
high Zinc  &  Iron  Co.  v.  Trotter,  42  N. 
J.  Eq.  661. 

Where  the  contract  provides  that  in 
case  of  default  by  the  vendor  to  furnish 
a  certain  quantity  of  ore  that  the  ven- 
dee may  take  possession  of  the  mine, 
see  Trotter  v.  Heckscher,  41  N.  J.  Eq. 
478. 


7.  The  provisions  of  this  act  are 
based  upon  and  were  intended  to  adopt 
the  customs  and  rules  in  regard  to  water 
rights  as  they  existed  in  California  at 
the  time  of  the  passage  of  the  act,  as 
they  had  been  construed  b}'  the  courts 
of  that  State.  These  rights  were 
anomalous,  and  were  based  upon  neither 
the  common  law  nor  the  civil  law  rules 
regulating  the  rights  of  riparian  owners 
and  the  use  of  water  in  running  streams. 
They  were  based  upon  the  wants  of  the 
community  and  tlje  peculiar  conditions 
of  things  in  that  State,  for  which  there 
existed  no  precedent.  Yale  on  Mining 
Claims  136;  Jennison  z'.  Kirk,  qS  U.  S. 
453;  Irwin  V.  Phillips,  5  Cal.  140;  5.  c, 
63  Am.  Dec.  113;  Hoffman  v.  Stone,  7 
Cal.  48;  Titcomb  i..  Kirk.  51  Cal.  288. 
Compare  Conger  v.  Weaver,  6  Cal. 
555;   Hill  V.  Smith.  27  Cal.  475. 

To  the  California  cases,  then,  we 
must  look  to  determine  the  questions 
growing  out  of  the  enactment  ot  the 
ninth  section  of  the  act  of  iSfiB.  These 
cases,  as  well  as  those  decided  by  the 
courts  of  some  of  the  other  States,  will 
be  found  collated  in  two  cases  decided 
by  the  Supreme  Court  of  the  United 
States,  to- wit:  Atchison  v.  Peterson, 
20  Wall.  (U.  S.)  507,  and  Basey  v. 
Gallagher,  20  Wall.  (U.  S.)  670,  and 
the  subject  is  also  fully  and  lucidly  dis- 
cussed in  Yale  on  Mining  Claims,  pp. 
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136-219,  whicli  is  the  best  treatise  on 
the  subject  extant. 

This  act,  then,  created  no  new  rights. 
It  simply  recognized  and  confirmed 
those  ahcady  existing.  "We  are  of 
opinion,"  sajs  the  United  States  Su- 
preme Court,  "that  it  is  the  established 
doctrine  of  this  court  that  rights  of 
miners  who  liave  taken  possession  of 
mines  and  workewi  and  developed  them, 
and  the  rights  of  persons  who  had  con- 
structed canals  and  ditches  to  be  used 
in  mining  operations  and  for  purposes 
of  agricultural  irrigation  in  the  region 
where  such  artificial  use  of  the  water 
was  an  absolute  necessity,  are  rights 
which  the  government  h«l  by  its  con- 
duct recognized  and  encouraged,  and 
was  bound  to  protect,  before  the  pas- 
sage of  the  act  of  1866,  and  that  this 
section  of  the  act  was  rather  a  volun- 
tary recognition  of  a  pre-existing  right 
of  possession,  constituting  a  valid  claim 
to  its  continued  use,  than  the  establish- 
ment of  a  new  one."  Atchison  v. 
Peterson,  20  Wall.  (U.  S.)  507;  Basey 
V.  Gallagher,  20  Wall.  (U.  S.)  670; 
Forbes  v.  Gracey,  94  U.  S.  762;  Jenni- 
son  V.  Kirk,  98  U.  S.  453;  Broder  v. 
Natoma  Water  &  Min.  Co.,  101  U.  S. 
274. 

The  law  as  applied  in  England  is 
that  the  riparian  owners  on  a  running 
stream  acquire  no  property  in  the  water 
itself,  but  only  the  privilege  of  using  it 
in  its  passage  by  reasonable  interfer- 
ence. It  cannot  be  diverted,  forced 
back,  accelerated  or  retarded  to  the  in- 
jury of  owners  above  or  below;  nor  can 
the  right  to  it  be  acquired  by  occupancy 
merely,  except  such  occupancy  con- 
tinued for  the  period  of  prescription. 
Bainbridge  on  Mines,  p.  120;  Carlyon 
V.  Lovering,  i  H.  &  N.  7S4.  See  also 
McCormick  v.  Horan,  81  N.  Y.S6;  s.  c, 
37  Am.  Rep.  479.  In  that  country  the 
right  of  draining,  discharging,  or  other- 
wise conducting  water  from  its  natural 
bed  over  other  lands  by  artificial  chan- 
nels for  mining,  as  well  as  for  other 
purposes,  is  strictly  an  easement,  and 
must  be  acquired  liTie  any  other  ease- 
ment. Bainbridge  on  Mines,  p.  1 28.  See 
also  3  Kent's  Com.  429,  569;  Wheat- 
ley  V.  Chrisman,  24  Pa.  St.  298;  s.  1..,  64 
Am.  Dec.  657. 

But  it  was  early  established  in  the 
mining  regions  of  the  United  States 
that  the  right  to  the  unlimited  use  of 
water  in  a  running  stream  vested  in  the 
first  appropriator,  regardless  of  his  be- 
ing or  not  being  a  riparian  owner,  and 
with  this  went  the   right  of  diverting 


the  water  to  any  extent  and  for  any 
purpose  he  pleased.  Subsequent  lo- 
cators or  riparian  owners  on  the  same 
stream  werfc  entitled  only  to  what  was 
left  by  the  first  appropriator.  Yale  on 
Ming  Claims,  p.  137;  Eddy  v.  Simpson, 
3  Cal.  249;  6.  c,  58  Am.  Dec.  408;  Kel- 
ley  V.  Natoma  Water  Co.,  6  Cal.  105; 
Crandall  v.  Woods,  8  Cal.  136;  Leigh 
Co.  V.  Independent  Ditch  Co.,  8  Cal. 
323;  Esmond  -■.  Chew,  15  Cal.  137; 
Kidd  V.  Laird,  15  Cal.  163;  s.  c,  76  Am. 
Dec.  472;  Rupley  !<.  Welch,  23  Cal.  452; 
Union  Water  Co.  v.  Crarv,  2'  Cal.  509; 
Hill  -'.  Smith.  27  Cal,"  476;  Nelson 
V.  O'Xeal,  I  Mont.  2S4;  Atchison  v. 
Peterson,  i  Mont.  561;  s.  c,  20  Wall. 
(U.  S.)  507;  Fabian  v.  Collins,  3  Mont. 
215;  Cole  Silver  Jlin.  Co.  -'.  Virginia 
&  G.  H.  \Vater  Co.,  i  Sawy.  fU.  S.) 
470;  s.  c,  I  Sawy.  (U.  S.)  685:  Proctor 
■;:'.  Jennings,  6  Xev.  S3;  Van  Sickle  v. 
Haines,  7  Nev.  249;  Barnefs  f.  Labron, 
10  Nev.  217.  Compare  Uhion  Mill  & 
Min.  Co.  -0.  Ferris,  2  Sawy.  (U.  S.)  176; 
Hill  7'.  Newman,  5  CaU  445;  s.  c,  63 
Am.  Dec.  140;  Crandall  v.  Woods,  8 
Cal.  136;  Robinson  t'.  Imperial  Silver 
Min.  Co.,  ^  Nev.  44. 

The  prior  appropriation-of  water  does 
not  carry  with  it  the  exclusive  use  of 
the  bed  of  the  stream.  Hoffman  v. 
Stone,  7  Cal.  46. 

The  act  gives  no  precedence  to  the  use 
of  water  for  minmg  purposes.  If  the 
appropriation  is  first  made  for  agricult- 
ural or  manufacturing  purposes,  its  use 
for  mining  purposes  is  subject  to  the 
former.     Yale  on  Min.   Claims,  p.  139. 

It  may  be  employed  alternately  by 
the  diiferent  appropriators  for  their  dif- 
ferent purposes.  Smith  v.  O'Hara,  43 
Cal.   371.     But  see,    injra,   note   4,    p. 

The  respective  rights  of  an  appropri- 
ator for  mining  purposes  and  of  an  ap- 
propriator for  water  purposes  must  be 
determined  by  priority.  Irwin  f.  Phil- 
lips, 5   Cal.  140;  s.c,  63  Am.  Dec.  113. 

The  first  appropriator  will  control 
the  water  as  against  a  subsequent  ap- 
propriator above  him  on  the  stream  as 
well  as  below  him.  Hiil  v.  King,  8  Cal. 
336;  Phoenix  Water  Co.  v.  Fletcher,  23 
Cal.  482;  Re^'nolds  v.  Hosmer,  51  Cal. 
20v  But  where  the  water  is  onte  ap- 
propriated at  a  certain  point  on  the 
creek,  such  point  cannot  be  afterwards 
changed  to  the  injury  of  subsequent  ap- 
propriators. Columbia  Min.  Co.  v, 
Holter,  I  Mont.  296;  Nevada  Water 
Co.  t'.  Powell,  34  Cal.  100. 

But  he  may  change  the  use  of  it  with- 
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and  recognizes  and  confirms  also  the  right  of  way   for  the  con- 
struction of  ditches  and  canals.' 


out  forfeiting  his  priority  of  right. 
Maeris  v.  Bicknel,  7  Cal.  261;  s.  c,  6S 
Am.  Dec.  257;  Davis  v.  Gale,  32  Cal.  26. 

Where  proper  diligence  is  not  shown 
in  the  construction  or  enlargement  of  a 
ditch,  the  rights  of  intervenors  will  be 
protected.  Ophir  Silver  Min.  Co.  v. 
Carpenter,  4  Nev.  534. 

The  general  rule  as  to  abandonment 
applies  to  water  rights.  Hanover  "Wa- 
ter Co.  V.  Ashland  Iron  Co.,  84  Pa.  St. 
279. 

The  California  cases  above  cited  hold 
that  no  mere  suspension  of  work  con- 
stitutes an  abandonment  of  the  right. 
This  right,  like  any  other,  may  be  aban- 
doned, but  "it  is  not  held  upon  any  con- 
dition by  which  it  may  be  lost,  unless 
it  be  failure  to  accomplish,  or  the  final 
accomplishment  of  the  purpose  of  ap- 
proprfation."  Yale  on  Min.  Claims,  p. 
13(5.  The  same  view  is  held  in  Mon- 
tana. Atchison  v.  Peterson,  i  Mont. 
561.  And  after  the  use  for  which  it  is 
first  appropriated  has  ceased,  the  ap- 
propriator  may  hold  it  for  sale.  Fabian 
V.  Collins,  2  Mont.  510,  515. 

After  the  water  has  been  used  it  may 
be  abandoned  and  it  then  becomes  again, 
fublici  juris,  subject  to  be  again  ap- 
propriated by  others.  Davis  v.  Gale, 
32  Cal.  26;  Woolman  v.  Garringer,  1 
Mont.  535;  Barkley  v.  Tieleke,  2  Mont. 
59.  See  Dougherty  v.  Creary,  30  Cal. 
290. 

Colorado  has  a  statutory  provision  to 
this  effect.     Gen.    Stat.   (1883),  §   2421. 

And  when  water  has  been  appropri- 
ated for  use  upon  a  mining  claim,  it 
must,  after  having  served  its  purpose 
upon  such  claim,  be  discharged  there- 
from for  the  use  of  owners  of  claims 
below,  subject  only  to  the  reasonable 
diminution  and  deterioration  by  its  nec- 
essary use  on  the  first  claim.  Alder 
Gulch  Cons.  Min.  Co.  v.  Hayes,  6  Mont. 
31;   McKinney  v.  Smith,  21  Cal.  374. 

The  location  of  a  mill  site  is  not  an 
appropriation  of  water  for  the  purposes 
of  the  mill.  Robinson  v.  Imperial  S. 
Min.  Co.,  5  Nev.  44. 

An  interest  iij  water  acquired  by  ap- 
propriation, which  is  attempted  to  be 
convej'ed  by  an  imperfect  deed,  operates 
as  an  abandonment  of  the  title  obtained 
by  appropriation.  Equity  affords  a 
proper  remedy  to  protect  the  vendee's 
interest.  Bariiley  v.  Tieleke,  2  Mont. 
.S9- 


The  right  to  use  the  water  does  not 
give  A  right  to  fill  the  watercoui-se  with 
debris  and  tailings  and  allow  it  to  flow 
down  onto  the  ground  of  another  lo- 
cator. And  the  owner  of  the  lowe^ 
location  may  erect  a  dam  in  the  stream 
to  protect  his  property  from  such  de- 
bris and  tailings.  Nelson  z'.' O'Neal,  1 
Mont.  284;  Logan  v.  Driscoll,  ig  Cal. 
623;  Robinson  v.  Black  Diamond  Coal 
"Co.,  50  Cal.  460;  s.  c,  57  Cal.  412;  s.  u., 
40  Am.  Rep.  118. 

But  it  is  held  in  England  that  the 
right  to  throw  refuse  from  mines  into  a 
natural  stream  may  be  established  by 
prescription  or  by  custom.  Bainbridg'e 
on  Mines,  p.  124.    See,  infra,  note  4,  p. 

585. 

A  clause  protecting  water  rights  is 
inserted  in  all  patents  for  lands  in  the 
mining  States  and  Territories.  I^and 
Off.  Rul.,  Copp's  Min.  Lands  84. 

There  is  no  such  thing  as  a  riparian 
right  to  water  not  in  a  regular  chan- 
nel, but  which  merelj'  overflows  the 
land,  pei'colates  through  it,  or  flows 
in  an  undefined  subterranean  channel.  ' 
Bainbridge  on  Mines,  p.  125;  Wheatley 
V.  Baugh,  25  Pa.  St.  528;  Haldeman  v. 
Burckhardt,  45  Pa.  St.  514;  Trout  v. 
McDonald,  83  Pa.  St.  144;  Acton  v. 
Blundell,  12  M.  &  W.  324;  Ellis  v.  Dun- 
can, 21  Barb.  (N,  Y.)  230.  '  Comfare 
Barnes  v.  Sabron,  10  Nev.  217. 

Where  a  stranger  uses  water  drawn 
off  from  a  mine,  he  acquires  no  such 
right  to  it  as  will  prevent  the  mine 
owner  from  cutting  it  off  by  draining 
the  mine  at  a  lower  depth,  though  such 
water  had  been  used  many  years  for 
manufacturing  purposes.  Arkurightt', 
Gell,  5  Mees.  &  W.  203.  See  Magori). 
Chadwick,  11  Ad.  ,fe  El.  571;  Acton  ». 
Blundell,  12  Mees.  &  W.  324.  As  to 
remedies,  see,  infra,  pt.  XII. 

Appurtenance^ — As  to  when  a  water 
ditch  is  an  "appurtenance"  to  a  mining 
claim,  see  Quirk  'v.  Falk,  47  Cal.  453; 
McShane  v.  Carter  (Cal.),  22  Pac.Reph 
178;  s.  c,  29  Am.  &    Eng.  Corp.  Cases. 

1.  Act  July  26th,  1866,  §  9;  U.  S. 
Rev.  Stat.,  \  2339;  Rivers  v.  Bur- 
bank,  13  Nev.  398;  Broder  v.  Na- 
toma  W.  &  Min.  Co.,  50  Cal.  621; 
o.  c,  in  error,  loi  U.  S.  274. 

This  section  is  to  be  read  in  connec- 
tion with  other  provisions  of  the  act  of 
which  it  is  a  part,  and  in  the  light  of 
matters  of  public  history  relating  to  the 
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mineral  lands  of  the  United  States. 
Its  object  was  to  give  the  sanction  of 
the  United  States  to  possessory  rights 
which  had  previously  rested  solely  upon 
the  local  customs,  laws  and  decisions  of 
.the  courts,  and  to  prevent  such,  rights 
being  lost  on  a  sale  of  the  lands. 

Prior  to  the  act  of  iS66,  the  waters 
of  rivers  and  lakes  had  been  "carried 
great  distances  in  ditches  and  tlumes 
constructed  with  vast  labor  and  enor- 
mous expenditure  of  money  along  the 
sides  of  mountains  and  through  canons 
and  ravines,  to  supply  communities  en- 
gaged in  mining,  as  well  as  for  agri- 
culturists and  ordinary  consumption. 
Numerous  regulations  were  adopted  or 
assumed  to  exist,  from  their  obvious 
justness,  for  the  security  of  these  ditches 
and  flumes  and  the  protection  of  rights 
to  water,  not  only  between  different 
proprietors,  but  between  them  arid  the 
holders  of  mining  claims.  ...  It 
was  for  the  purpose  of  securing  rights 
to  water  and  rights  of  way  over  the 
public  lands  to  convey  it,  which  were 
thus  recognized,  that  the  ninth  section 
was  adopted,  and  not  to  grant  rights  of 
way  where  they  were  not  previously 
recognized  by  the  customary  law  of 
miners.  .      .      The   proviso  to  the 

section  conferred  no  additional  rights 
upon  the  owners  of  ditches  subsequently 
constructed;  it  simply  rendered  them 
liable  to  parties  on  the  public  domain 
whose  possessions  might  be  injured  by 
si'ch  construction.  In  other  words,  the 
United  States  b^'  the  section  said  that 
whenever  rights  to  the  use  of  water  by 
priority  of  possession  had  become  vested 
and  were  recognized  b3'  the  local  cus- 
toms, laws  and  decisions  of  the  courts, 
the  owners  and  possessors  should  be 
protected  in  them,  and  that  the  right 
of  way  for  ditches  and  canals  incident 
to  such  water  rights  being  recognized 
in  the  same  manner,  should  be  acknowl- 
edged and  confirmed;  but  w-here  ditches 
subsequently  constructed  injured  By 
their  (instruction  others  on  the  public 
domain,  the  owners  of  such  ditches 
should  be  liable  for  the  injuries  sus- 
tained." Jennison  v.  Kirk,  g8  U.  S.  453; 
Broder  tJ. Water  Company.  loi  U,  S.  279. 

The  section  does  not  authorize  the 
construction  of  a  ditch  over  another's 
mine,  where  the  result  would  be  the 
total  or  partial  destruction  of  his  prop- 
erty, without  showing  a  necessity  there- 
for and  paying  or  securing  the  damage. 
Noteware'f.  Sterns,  i  Mont.  311;  Tit- 
comb  V.  Kirk,  51   Cal.  288. 

Flumes  are  a  part  of  the  ditch.     Elli- 


son V.  Jackson  Water  Co.,  12  Cal.  542. 
So  is  a  dam  which  is  essential  to  the 
flow  of  water  in  the  ditch.  Castleberrj' 
V.  State,  62  Ga.  442;  and  the  owner  of 
a  mining  claim  comprising  the  bed  of  a 
caiion  may  erect  dams  across  the  bed 
thereof  to  enable  him  to  work  the  same, 
even,  if  other  mining  claims  on  the 
banks  of  the  canon  are  thereby  flooded, 
provided  his  claim  is  the  oldest  loca- 
tion; the  injury  sustained  by  the  owner 
of  the  bank  claim  is  damnum  absque 
injuria.  Stone  v.  Bumpus,  47  Cal.  218; 
Tenney  v.  The  Miners  Ditch  Co.,  7 
Cal.  33;. 

The  proprietors  of  a  mining  ditch  are 
tenants  in  common.  Bradley  v.  Hark- 
ness,  26  Cal.  69. 

The  conveyance  of  a  mining  ditch  is 
not  a  grant  of  an  easement  or  an  in- 
corporeal hereditament.  Reed  v.  Spicer, 
27  Cal.  57.  See  Union  Water  Co.  v. 
Murphy's  Flat  Co.,  22  Cal.  620;  Brad- 
ley 7'.  Harkness,  26  Cal.  69. 

The  right  of  eminent  domain  cannot 
be  exercised  in  favor  of  the  owners  of 
mining  claims,  to  enable  them  to  obtain 
w  ater  for  use  on  such  claims,  though  it 
is  intended  also  to  supply  the  water  to 
others  for  raining  and  agricultural  pur- 
poses. Lorenz  v.  Jacob,  63  Cal.  73. 
Compare  6  Am.  <$.:  Eng.  Encvc.  of  Law, 
527,  528. 

Under  the  California  customs  one 
party  might  locate  for  mining  purposes 
and  another  the  same  ground  for  water 
purposes,  and  the  two  locations  were  not 
conflicting.  Jennison  v.  Kirk,  98  U.  S. 
453;  O'Keefe  t;.  Cunningham,  9  Cal.  ySg. 

By  the  customar3'  law  of  miners  in 
California  the  owner  of  a  mining  claim 
and  the  owner  of  a  water  right  enjoy 
their  respective  properties  from  the 
date  of  their  appropriation,  the  flrst  in 
time  being  the  first  in  right.  But  where 
both  rights  can  be  enjoyed  without  in- 
terference with  or  material  impairment 
of  each  other,  the  enjoyment  of  both  is 
allowed.  Where  the  chief  value  of  the 
water  is  to  enable  the  miner  to  work 
his  mining  claim,  it  is  not  sufficient 
that  the  late.st  appropriator  so  con- 
structs his  ditch  or  uses  his  water  as 
not  to  interfere  with  the  water  in  the 
first  appropriator's  ditch.  The  last 
appropriator  must  also  see  to  it  that 
the  first  appropriator  is  not  injured  in 
the  working  of  his  mining  claim.  It 
was  not  intended  to  make  any  distinc- 
tion between  the  two  rights  mentioned 
in  the  section.  And  while  it  was 
claimed  in  this  case,  when  in  the  Cali- 
fornia supreme  court,  that  only  the  ri^ht 
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The  act  contains  a  proviso  that  any  party  who,  by  the  con- 
struction of  a  ditch  or  canal,  shall  cause  any  injury  or  damage  to 
the  possession  of  any  settler  on  the  public  domain,  shall  be  liable 
therefor  to  the  party  injured.^ 

2.  Right  of  way  is  a  necessary  incident  to  the  right  to  work ' 
mines,  where  such  right  is  granted  or  reserved  by  the  owner  of 
the  land  over  which  the  way  lies.* 


to  the  use  of  water  on  the  public  lands  ac- 
quired by  prioritv  of  possession  was  de- 
pendent upon  local  customs,  laws  and  de- 
cisions of  the  courts,  but  that  the  right  of 
way  over  such  land  for  the  construction 
of  ditches  and  canals  was  conferred  abso- 
lutely upon  those  who  had  acquired  the 
water  right,  and  was  not  subject  in  its  ac- 
knowledgment to  such  local  customs, 
laws  and  decisions,  the  court  held  that 
such  position  could  not  be  maintained. 
Jennison  v.  Kirk,  gS  U.  S.  453. 

1.  Last  clause  of  the  ninth  section. 
See  cases  cited  under  last  note. 

A  party  digging  a  ditch  across  the 
public  lands  of  the  United  States,  can- 
not be  held  responsible  for  damages  to 
one  coming  into  possession  of  such 
lands  after  the  completion  of  the  ditch. 
Shoemaker  f.  Hatch,  13  Nev.  261. 

The  Supreme  Court  of  California  has 
held  that,  under  tlie  State  act  of  April 
20th,  1852  (Comp.  Laws  896-8),  persons 
could  enter  upon  land  occupied  for 
grazing  and  agricultural^  purposes,  for 
the  purpose  of  mining  only;  but  that 
the  act  does  not  authorize  the  construc- 
tion of  ditches  over  land  thus  held 
without  the  consent  of  the  occupant, 
though  such  ditches  were  designed  to 
convey  water  to  mining  localities  for 
the  purpose  of  mining.  The  ground 
of  the  decision  is  that  the  legislature 
has  legalized  what  would  otherwise 
have  been  a  trespass,  and  could  not  be 
extended  by  implication  to  purposes  not 
mentioned  in  the  act.  Such  ditches 
were,  therefore,  held  to  'be  nuisances 
which  would  be  abated  w^en  com- 
plained of  by  the  agricultural  occupant. 
Stoakes  v.  Barrett,  5  Cal.  36;  McClin- 
tock  V.  Bryden, t;  Cal.  97;  s.  c,  63  Am. 
Dec.  87;  Fitzgerald  v.  Urton,  5  Cal. 
308;  Burge  It.  Underwood,  6  Cal.  46; 
Weiraer  v.  Lowery,  11  Cal.  104. 

Miners  engaged  in  extracting  min- 
eral from  the  soil  or  from  a  vein  are 
not  "settlers''  within  the  meaning  of 
the  Settlers  act  of  California,  passed  in 
March,  1856.  Fremont  v.  Seals,  18 
Cal.  433. 

The    appropriator  of  a    stream   for 


mining  purposes  must  use  it  so  as  not 
to  damage  grounds  along  the  stream 
which  had  been  cultivated  prior  to  the 
appropriation  of  the  stream.  Wixon 
V.  Bear  River  &  A.  Water  &  Min.  Co., 
24  Cal.  367. 

The  common  law  rule  is  that  the 
owner  of  the  artificial  course  must  keep 
it  in  repair,  and  is  liable  for  damages 
arising  from  want  of  repair.  Bain- 
bridge  on  Mines  139.  See  also  article 
Watercourses  and  Irrigation, 

2.  Bainbridge  on  Mines,  ch.  IV,  \  2; 
Clark  n.  Railroad  Co.,  28  Vt.103;  Proud 
V.  Bates,  34  L.J.  Ch.406;  s.  c,  13  L.  T. 
Rep.,  N.  S.  61;  Farnum  v.  Piatt,  8 
Pick.  (Mass.)  339;  s.  c,  19  Am.  Dec. 330; 
Rankin's  Appeal  (Pa.),  2  L.  Rep.  Am. 
429;  s.  c,  16  Atl.  Rep.  82. 

But  this  is  very  different  from  a 
right  of  way  from  one  mine  to  another, 
which  ordinarily  passes  only  by  express 
grant.  Bainbridge  on  Mines,  p.  ,68 
(105) ;  Bowser  v.  Maclean,  2  De  G.  F.  & 
J.  415.    See  infra,  subtitle  Easements. 

The  principles  which  apply  to  rights 
of  way  upon  the  surface  are  equally 
applicable  when  such  rights  of  way 
happen  to  be  under  ground.  Pomeroy 
V.  Salt  Co.,  37  Ohio  St.  520. 

Any  proper  and  convenient  way  may 
be  constructed,  even  a  railroad.  Bain- 
bridge on  Mines,  ch.  IV,  ^  2,  pp.  105, 
106;  Senhouse  v.  Christian,  i  T.  &. 
i;6o;  Dand  v.  Kingscote,  6  Mees.  &  W. 
174;  Abson  V.  Fenton,  i  B.  &  C.  195; 
Bishop  V.  North,  11  M.  &  W.  418. 
See  Dyce  v.  Hay,  i  Macg.  (Sc.  H.  of 
L.)  305;  Durham  &  S.  Railway'Co.  v. 
Walker,  2  QiB.-g40;  s.  c,  2  G.  &  D. 
326;  Bowes  V.  Ravensworth,  29  E.  L.  & 
E.  247;  s.  c,  15  C.  B.  512. 

The    miner  is  not  restricted  to  the 
shortest    possible   route.     Richards   t'. 
Richards,  i  Johns.  (Eq.)  255.     See  also 
title    Private    Ways,   infra;  Ease-    . 
MENTS,6Am.&  Eng.  Encyc.  of  Law,  138. 

A  coal  company  has  no  authority  to 
condemn  land  for  a  tramway,  the  coal 
works  and  the  existing  tramway  being 
private  property,  and  the  public  gener- 
ally having  no  more  interest  in  them 
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Where  veins  intersect  or  cross  each  other,  the  subsequent  loca- 
tion is  entitled  to  a  right  of  way  through  the  space  of  intersection 
for  the  purposes  of  the  convenient  working  of  the  mine.^ 

Where  a  location  embraces  a  portion  of  .a  public  highway, 
the  right  of  the  public  to  use  such  highway  will  be  in  nowise  im- 
paired thereby.^ 

3,  Right  to  Timber. — One  locating  a  mining  claim  is  permitted  to 
cut  and  use  the  timber  thereon  for  mining  purposes.^ 

4.  Easements,  Drainage,  Flooding,  Etc. — In  the  absence  of  neces- 
sary legislation  by  congress,  the  local  legislature  of  any  State  or 
Territory  may  provide  rules  for  working  mines,  involving  ease- 
ments, drainage  and  other  necessary  means  to  their  complete  de- 
velopment. And  this  provision  is  to  be  expressed  in  the  patent 
as  a  condition  of  sale.** 


than  in  any  other  private  business. 
Shoil  V.  German  Coal  Co.,  iiS  111.  427. 
Com  fare  6  Am.  &  Eng.  Enc3'c.  of  Law, 
527,  152S.  But  see  Millett  v.  People,  117 
111.  294. 

See  Abson  v.  Fenton,  i  Barn.  &  Cr. 
196,  as  to  the  construction  of  the  words 
"convenient  and  necessary  way." 

1.  U.S.  Rev.  Stat.,  §"2336;  Lee  v. 
Stahl,  9  Colo.  208;  Pardee  v.  Murray, 
4  Mont.  234;  Morgenson  v.  Middlesex 
M.  &  M.  Co.,  II  Colo.  176. 

And  upon  a  grant  of  the  cross  vein, 
such  right  of  way  would  pass  as  an  in- 
cident thereto.  Branagan-  v.  Dulaney, 
8  Colo.  40S. 

2.  Act  of  July  26th,  1S66,  §8  (14  Stat, 
at  L.  252);  Land  Off.  Rulings,  Copp's 
Min.  iJands  83.  See  also  U.  S.  Rev. 
Stat.,  §2477.    , 

Eminent  Domains. — But  where  loca- 
tion rights  have  become  vested,  the 
land  cannot  afterwards  be  taken  for  a 
highway,  unless  there  is  some  law  pro- 
viding for  comp^sation  to  the  locators. 
Robertson  v.  Smith,  I  Mont.  410.  See 
also  Murray  v.  Butte,  7  Mont.  61. 

As  to  measure  of  damages,  see  Mon- 
tana R.  Co.  V.  Warren,  6  Mont.  275. 

A  right  of  way  obtained  by  ad  quod 
damnum  proceedings  .to  one's  own 
mines  or  quarries  must  be  open  to  the 
owners  of  other  mines  or  quarries  upon 
proper  compensation,  Jones  v.  Ma- 
haska Co.  Coal  Co.,  47  Iowa  35.  See 
this  case  as  to  the  costs  of  the  proceed- 
ing. 

Eight  of  way  under  a  lease  construed 
in  Gumbert  v.  McCracken  (Pa.),  18 
AtURep.   1068. 

3.  U.  S. -y.  Nelson,  5  Sawy.  (U.  S.) 
.68;  Tartars.  Spring  Creek  W.  &  M. 
Co..  5  Cal.  395;  Whitman  Min.  Co  v. 
Baker,  3  Nev.'  3S6. 


He  cannot  take  the  timber  on  a 
neighboring  ranch  claim.  Rogers  v. 
Soggs,  22  Cal.  444. 

As  to  construction  of  the  term  "min- 
eral districts"  in  the  Timber  act  of  June 
3rd.  1878  (20  Stat,  at  L.  88),  see  U.  S. 
V.  Smith,  II  Fed.  Rep.  4S7;  U.  S.  v. 
Benjamin,  21  Fed.  Rep.  28:;;  U.  S.  v. 
Heilner,  26  Fed.  Rep.  So. 

As  to  measure  of  damages  for  cut- 
ting timber,  see  Yahoola  River  and 
Cane  Creek  Hyd.  H.  Min.  Co.  v.  Irby, 
40  Ga.  479. 

A  tenant  for  life,  entitled  to  mine, 
may  cut  the  timber  necessary  for  min- 
ing purposes.     Neel  v.  Neel,  19  Pa.  St. 

As  a  question  of  law  the  timbering 
done  need  not  be  put  in  strong  enough 
to  resist  cars  running  off  the  track;  so 
held  in  a  case  of  accident  to  an  em- 
ployee. Silliman  v.  Marsden  (Pa.),  9 
Atl.  Rep.  639. 

4.  Actofjulv  26th,  1866.  5  5  (14  Stat, 
at  L.  252);  U.  "S.  Rev.  Stat.,  §  2338. 

This  section  gives  to  the  legislatures 
of  the  mining  States  and  Territories 
ample  powers  to  enact  all  necessary 
rules  and  regulations  for  the  proper 
working  and  development  of  mines, 
I^and  Office  Rulings,  Copp's  Min. 
Lands  79, 80;  and  under  it  several  of 
the  States  and  Territories  have  enacted 
laws  affecting  and  somewhat  modifying 
the  principles  above  stated  as  to  water 
fights  and  rights  of  way. 

Thus  the  legislature  of  Arizona  has 
provided  that  mining  lands  should  not  be 
irrigated  from  any  stream  of  water  un- 
less the  stream  should  contain  more 
water  than  is  required  or  used  for  min- 
ing purposes,  and  that  the  use  of  water 
for  irrigating  such  land  for  agricultural 
purposes  shall  not  vest  in  the  person  so 
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The  mere  fact  that  water  flows  from  one  mine  into  another 
would  not  make  the  owner  of  the  former  Hable  for  the  resulting 
damage  in, the  absence  of  malice  or  intentional  wrong.  It  is  in- 
cumbent upon  the  owner  of  the  lower  mine  to  protect  himself.* 


using  it  any  right  thereto  as  against  a 
subsequent  appropriation  for  mining 
purposes.     Laws  of  1881,  p.  162., 

The  laws  of  California  provide  fully 
the  steps  to  be  taken  in  acquiring 
water  rights,  etc.,  and  how  such  rights 
may    be    lost.       See    pt.    Ill,    §    4,    p. 

su- 
it has  been  held  that  this  legislation 
is   merely  cumulative.     Bliss   v.   King- 
dom, 46  Cal.  651. 

As  to  right  of  way,  the  territorial 
laws  of  Arizona  provide  that  the  loca- 
tor of  a  mining  claim  shall  be  entitled 
to  the  right  of  way  over  all  adjoining  or 
adjacent  mines  1  for  transporting  sup- 
plies or  ore,  and  may  for  4hat  purpose 
construct  a  road,  tramway  or  railway 
over  such  mines;  but  the  right  is  not  to 
be  exercised  so  as  to  inconvenience  or 
embarrass  the  owners  of  the  servient 
mines,  and  such  owners  shall  be  en- 
titled to  remuneration  as  in  case  of  ex- 
ercise of  the  right  of  eminent  domain. 
Laws  1881,  p.  167. 

In  Colorado^  the  right  of  way  is 
given  over  other  claims  for  a  ditcli  or 
flume  for  mining  purposes,  or  for  a 
tramway  or  pack  trail,  such  right  to  be 
obtained  by  consent  or  by  condemna- 
tion proceedings.  Gen.  Stat.  (1883),  §§ 
1798,  2407.  As  to  right  of  way  for 
hauling  quartz,  see  ^  2394. 

The  same  provisions  have  been 
adopted  hy  Dakota.  Comp.  Laws 
(18S7)  20i5,  2017.  Wyoming  '  Laws 
18S6,  ch.  115,  ^§  II,  13;  Rev.  Stat. 
(1887),  ^§  1629,  1630. 

The  above  section  does  not  operate 
as  a  reservation  by  the  United  States 
of  a  right  of  wa3'  through  a  patented 
mine;  nor  does  it  give  a  right  of  way 
which  may  be  taken  and  used  by  any 
other  miner,  when  it  becomes  necessary 
for  working  his  mine,  upon  terms  and 
conditions  prescribed  'by  the  State  leg- 
islature. Nor  can  one  mine  owne,r 
condemn  a  right  of  way  through  an- 
other's mine  for  use  in  working  his  own 
mine.  Citing  Consol.  Channel  Co.  v. 
Cent.  Pac.  R.  Co.,  51  Cal.  269;  Ama- 
dor Queen  Min.  Co.  v.  Dewitt,  73  Cal. 
4S2. 

Most  of  the  States  and  Territories 
have  enacted  laws  punishing  the  re- 
moval or  destruction   of  posts,   stakes. 


monunrents  and  other  landmarks  relat- 
ing to  mines. 

A  law  of  Nevada  authorizing  the 
condemnation  of  private  property  for 
mining,  milling  and  smelting  purposes 
is  constitutional.  Dayton  G.  &  S.  Min. 
Co.  V.  Seawell,  11  Nev.  394;  Overman 
Sil.  Min.  Co.  v.  Corcoran,  15  Nev.  147. 

The  California  statute  (Code  Civ. 
Proc,  §  1238)  does  not  authorize  the 
condemnation  of  a  right  of  way  through 
a  mining  claim  for  the  private  use  of 
another  mine  owner  in  working,  his 
mine.  Amador  Queen  Min.  Co,  v. 
Dewitt,  73  Cal.  482. 

Congress  has  power  to  authorize 
local  legislatures,  both  State  and  terri- 
torial, regardless  of  the  State  constitu- 
tions, to  provide  rules  for  working 
mines,  involving  easements  securing 
the  necessary  ingress  and  egress  to  one 
mine  over  another. or  over  other  min- 
eral lands.  People  v.  District  Court,  , 
II  Colo.  147. 

Where  one  is  the  owner  of  a  lot  of 
land  in  fee  simple  under  a  town  site 
patent,  the  locator  of  a  quartz  ledge  in 
the  lot  has  no  right  without  such  owner's 
consent  to  run  a  tunnel  under  the  por- 
tion of  the  lot  not  included  in  the  ledge; 
and  if  such  consent  is  given  by  the 
owner  without  consideration,  it  is  not 
binding  upon  such  owner  or  his  grantee. 
Dower  v.  Richards,  73  Cal.  477. 

1.  Bainbridge  on  Mines,  p.  507;  Jegon 
V!  Vivian,  L.  R.,  6  Ch.  App.  742;  Wil- 
son V.  Waddell,  L.  'R.,  2  App.  05; 
Fletcher  v.  Smith,  L,  R.,  2  App.  781; 
Rylands  v.  Fletcher,  L.  R.,  i  Exch. 
265;  o.  c,  on  appeal,  L.  R.,  3 
H.  L.  Cas.  330;  Smith  v.  Kenrick, 
C.  B.  515;  Jones  v.  Robertson, 
116  111.  543;  -Lord  V.  Carbon  Iron 
Manufacturing  Co.,  38  N.  J.  Eq.  \i,i; 
P.  &  R.  Coal  and  Iron  Co.  v.  Taylor, 
S  Leg.Gaz.  (Pa.)  392;  s.c,  5  Min.  Rep. 
153;  Pennsylvania  Coal  Co.  v.  Sander- 
son, 113  Pa.  St.  126.  The  loss  to  such 
mine  owner  being  regarded  as  dam- 
num absque  injuria.  Lords  v.  Car- 
bon Iron  Mfg.  Co.,  49  N.  J.  Eq,  157- 

Where  two  mine  owners  on  the  same 
vein  are  working  at  different  levels,  the 
one  working  the  upper  level  is  required 
only  to  work  in  the  most  approved 
method  and  with  care,  and  is  not  bound 
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5.  Tailings  and  Debris. — A  mine  owner  must  so  dispose  of  the 
tailings  and  debris  from  his  mine  as  not  to  injure  others.  An  in- 
junction will  lie  to  prevent  him  from  allowing  such  tailings  and 
debris  to  be  deposited  on  lands  belonging  to  others.^ 


to  control  the  natural  flow  of  the  water 
downward.  The  subjacent  owner  must 
leave  a  pillar  of  coal  to  support  the 
gangway,  and  keep  out  the  water  from 
the  upper  level.  Adjoining  owners  on 
the  same  level  owe  no  special  Anty  to 
each  other.  Phila.  &  R.  Coal  and  Iron 
Co.  V.  Taylor,  5  Leg.  Gaz.  (Pa.)  392;  5 
Min.  Rep.  133. 

Though  the  owner  of  one  mine  may 
work  to  the  end  of  his  boundary  and  al- 
low the  water  to  flow  from  his  mine  into 
an  adjoining  one,  he  will  not  be  allowed 
to  increase  the  burden  by  the  introduc- 
tion of  water  into  his  mine  that  would  not 
have  naturally  come  there.  Bainbridge 
on  Mines,  p.  513;  Horner  t'.  Watson,  79 
Pa.  St.  242;  Pennsylvania  Coal  Co.  v. 
Sanderson,  113  Pa.  St.  126;  Lords  v. 
Carbon  Iron  Mfg.  Co.,  42  N.  J.  Eq.  157; 
Lords  i>.  Carbon  Iron  Mfg.  Co.,  38  N. 
J.  Eq.452;  R3'lands  v.  Fletcher,  L.  R., 
3  H.  L.  330;  Fletcher  v.  Smith,  L.  R., 
9  Exch.  64;  s.  c,  on  appeal,  L.  R.,  2 
App.  781;  Crompton  v.  Lea,  L.  R.,  ig 
Eq.  115;  Baird  v.  Williamson,  15  C.  B., 
N.  S.  376.  Compare  West  Cumber- 
land Iron  and  Steel  Co.  v.  Kenvon,  L. 
R.,  II  Ch.  Div.  782. 

As  to  flooding  caused  by  removal  of 
barriers,  see  Bannon  v.  Mitchell,  6  III. 
App.  17:  Lords  V.  Carbon  Iron  Mfg.. 
Co.,  42  X.J.  Eq.  157. 

One  min?  owner  must  not  wantonly 
allow  water  to  flow  into  the  mine  of  an- 
other. Locust  Mountain  Coal  and  Iron 
Co.  ; .  Gorrell,  9  Phila.  (Pa.)  247;  o.  c, 
5  Min.  Rep.  129. 

But  the  mere  fact  that  the  proprietor 
of  the  upper  mine  built  a  dam  in  his 
mine  to  confine  the  accumulating  water, 
and  that  by  the  giving  way  of  such  dam 
the  water  which  had  accumulated  was 
precipitated  into  the  lower  mine,  will 
not  make  the  former  proprietor  liable 
for  the  damage  thus  caused.  Jones  v. 
Robertson,  116  111.  543. 

It  would  seem,  however,  that  if  the 
upper  mine  owner  can  by  reasonable 
diligence  prevent  his  water  from  flowing 
into  the  lower  mine,  he  ought  to  do  so. 
Locust  Mt.  C.  and  I.  Co.  v.  Gorrell,  q 
Phila.  (Pa.)  247. 

And  if  a  mine  owner  trespass  upon 
the  mine  of  an  adjacent  owner  and'  re- 
move mineral  therefrom,  and  bv  reason 
thereof  watei  flows  into  the  mine  of  the 


other,  the  former  is  liable  not  only  for 
the  trespass  and  removal  of  the  min- 
eral, but  for  the  consequential  damage 
by  the  water.  Bannon  v.  Mitchell,  6 
111.  App.  17;  Bainbridge  on  Mines,  p. 
508.  See  Mexborough  v.  Bower,  7 
Beav.  127;  Marker  v.  Kenrick,  13  C.  B. 
187;  Plant  V.  Stott,  21  L.  T.  Rep.,  N. 
S.  106;  Williams  v.  Pomeroy  Coal  Co., 
37  O.  St.  583;  Thomas  Iron  Co.  v. 
Allentown  Min.' Co.,  28  X.  J.  Eq.  (i 
Stew,)  77;  Clegg  v.  Dearden,  12  Q^  B. 
576,  including  the  costs  of  restoring 
the  barrier;  but  the  trespass  in  such 
case  imposes  no  legal  duty  upon  the 
trespasser  to  either  close  the  opening, 
or  to  prevent  the  water  in  his  mine 
from  flowing  through  the  opening  into 
the  lower  mine.  Lords  v.  Carbon  Iron 
Mfg.  Co.  (N.  J.),  4  Cent.  853. 

The  State  of  Colorado  has  provided  a 
system  for  the  drainage  of  contiguous 
or  adjacent  mines  having  a  common  in- 
gress of  water.  General  Law  ot 
Colorado,  ^§  2416-2424.  See  People 
V.  Parks,  58  Cal.  624. 

Similar  provisions  were  in  force  under 
the  Spanish  system  of  mining.  Yale 
on  Min.  Claims  352. 

As  to  the  efi^ect  of  prescription,  see 
Carlyon  v.  Lovering,  i  H.  &  N.  784. 

Measure  of  Damages. — Where  liabili- 
ty exists  for  the  breaking  of  a  dam 
whereby  the  workmen  are  driven  from 
the  mines  by  water,  to  prove  damages, 
evidence  is  admissible  of  the  amount 
each  miner  would  produce  and  the  ex- 
pense of  keeping  the  mules  employed  in 
the  mine  while  the  mines  could  not  be 
worked.     Douty  v.  Bird.  60  Pa.  St.  48. 

Constitutional  Law. — The  provision 
of  Iowa  Code,  §  1229,  giving  one 
tenth  of  the  lead  mineral  to  any  party 
who  by  drains,  adit  levels,  etc.,  drains 
and  makes  workable  lead-bearing  lands 
or  lead  mines,  is  not  unconstitutional 
as  depriving  the  owner  of  his  propertj* 
without  due  process  of  law  [Roth- 
rock,  C.  J.,  and  Sewers.  J.,  dissent- 
ing]. Ahern  v.  Dubuque  Lead  etc. 
Min.  Co.,  48  Iowa  140. 

Venue. — An  action  for  flooding  is  a 
local  action  and  should  be  brought  in 
the  county  in  which  the  mines  lie. 
Prevost  ly.  Gorrell,  11  Phila.   (Pa.)  263. 

1.  Jones  1'.  Jackson,  9  Cal.  237,  Lo- 
gan V.  Driscoll,  19  Cal.  623;    Hobbs  v. 
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X.  Rights  and  Liabilities  Connected  with  the  Working  of 
Mines — 1.  Eight  to  Work. — A  grant  of  mines,  or  their  reservation, 
confers  or  reserves  the  right  to  work  them  without  express  words 
to  that  effect.i 

2.  Surface  Rights. — The  right  of  a  locator  is  not  limited  to  the 
use  of  the  surface  for  mining  purposes  only;  he  is  entitled  to  the 
exclusive  possession  and  enjoyment  of  all  the  surface  ground  for 
such  purposes  as  he  pleases.^  Where  the  soil  belongs  to  one  per- 
son and  the  mine  to  another,  the  right  to  work  the  mine  carries 
with  it  the  use  of  so  much  of  the  surface  as  is  strictly  necessary 
and  reasonable.^ 


Amador  and  S.  Canal  Co.,  65  Cal.  i6i; 
Lincoln  v.  Rogers,  i  Mont.  217;  Nelson 
V.  O'Neal,  i  Mont.  284;  Ralston  v.  Plow- 
man, I  Idaho,  N.  S.  595;  Harvey  v. 
Sides  Sil.  Min.  .Co.,  i  Nev.  539;  Wood-, 
rufft'.  North  Bloomfield  Gravel  Min; 
Co.,  18  Fed.  Rep.  753;  Bainbridge  on 
Mines,  p.  51S.  See  Esmond  v.  Chew,  15 
Cal.  137.  And  compare  Slade  v.  Sulli- 
van, 17  Cal    102. 

The  right  so  to  deposit  debrit.  maj', 
however,  be  acquired  by  custom  or 
prescription.     Bainbridge  on  Mines,  p. 

519- 

Under  the  Colorado  statute  as  to 
flooding,  or  washing  tailings  upon  the 
propertj'  of  another,  a  custom  of  miners 
to  dump  their  tailings  on  their  own 
ground  and  let  them  "care  for  them- 
selves is  not  justified,  without  showing 
the  consent  to  such  act  by  the  party 
injured.  Fuller  v.  Swan  River  Placer 
Min.  Co.  (Colo.),  19  Pac.  Rep,  836. 

A  later  locator  cannot  allow  the  tail- 
ings and  debris  from  his  mine  to  wash 
over  or  be  deposited  upon  the  claim  of 
an  earlier  locator,  and  injunction  will 
lie  to  prevent  it.  Nelson  v.  O'Neal,  i 
Mont.  284;  Logan  v.  DriscoU,  19  Cal. 
623;  McLaughlin  v.  Del  Re,  71  Cal. 
230.  Compare  Esmond  v.  Chew,  15 
Cal.  137;  O'KeiflFe  v.  Cunningham,  9 
Cal.  5S9. 

Injunction  will  lie  to  prevent  a  mine 
owner  from  covering  plaintiff's  land 
with  debris,  sand  and  gravel,  whether 
this  is  done  directly,  or  indirectly,  by 
dumping  it  into  a  water  course  which 
carries  it  down  and  spreads  it  over  the 
land.  Robinson  t'.  Black  Diamond 
Coal  Co.,  57  Cal.  412;  s.  u.,  40  Am.  Rep. 
nS;  Hobbs  v.  Amador  and  S.  Canal 
Co.,  66  Cal.  161. 

Hydraulic  mining,  where  it  has  the 
eifect  above  indicated,  has  been  declared 
by  the  United  States  circuit  court  for 
the  district  of  California  to  be  a  pub- 
lic nuisance,   and   one  that   would   be 


abated  at  the  instance  of  any  private 
individual  who  could  show  that  he  had 
suftered  a  special  injury  thereby. 
Woodruff  V.  North  Bloomfield  Gravel 
Min.  Co.,  iS  Fed.  Rep.  753. 

But  hydraulic  mining  is  not  unlawful 
per  se.  Yuba  County  v.  Cloke  (Cal.), 
21  Pac.  Rep.  740. 

1.  Bainbridge  on  Mines,  p.  ioi'(Am. 
ed.  34,  31;);  Lord  v.  Carbon  Iron  Mfg. 
Co.i  38  iSI.  J.  Eq.  453;  Williams  v. 
Gibson,  84  Ala.  22S;  s.  c,  5  Am.  St 
Rep.  368;  Cowan  v.  Hardeman,  26 Tex. 
217. 

This  incidental  right  is  not  limited 
by  a  special  grant  of  water  and  timber 
privileges  and  of  a  right  of  way.  Will- 
iams 71.  Gibson,  84  Ala.  228;  s.  c,  5  Am. 
St.  Rep.  368. 

Where  there  are  adjacent  mines  each 
owner  has  the  right  to  work  his  own 
mine  in  the  manner  most  convenient 
and  beneficial  to  himself  Lord  -v. 
'Carbon  Iron  Mfg.  Co.,  38  N.  J. 
Eq.  452;  Horner  v.  Watson,  79  Pa.  St. 
242;  Pennsylvania  Coal  Co.  v.  San- 
derson, 113  Pa.  St.  126;  Smith  v. 
Kenrick,  7  C.  B.  511;. 

2.  Talbott  V.  King,  6  Mont.  76.  See 
Walker  v.  Tucker,  70  111.  .';27. 

The  right  to  work  the  mine  "involves 
the  incidental  right  to  penetrate  the 
surface  of  the  soil  for  the  minerals,  and 
to  use  such  means  and  processes  for  the 
purpose  of  mining  and  removing  them 
as  maj'  be  reasonably  necessary  in  the 
light  of  modern  inventions,  and  of  the 
improvements  in  the  arts  and  sciences, 
but  without  injury  to  the  right  of  sup- 
port for  the  surface,  or  superincumbent 
soil,  in  its  natural  state."  Williams  v. 
Gibson,  84  Ala.  228;  s.  c,  5  Am-  St 
Rep.  268. 

3.  Bainbridge  on  Mines,  pp.  loi,  102; 
Turner  v.  Reynolds,  23  Pa.  St.  199- 

This  includes  the  necessary  ground 
for  machinery  for  working  the  mme, 
and  that  of  the  latest  invention,  and  for 
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Where  the  ownership  of  the  mine  is  in  a  party  other  than  the 
owner  of  the  surface,  the  mine  must  be  worked  with  due  regard  to 
the  rights  of  the  surface  owner,^  and  the  mine  owner  will  be  com- 
pelled to  compensate  the  surface  owner,  and  all  other  neighboring 
proprietors  whose  rights  may  be  unjustly  infringed.^ 

A  surface  owner  is  entitled  to  actual  support  for  his  land  from 
the  owner  of  mines  beneath  it.* 


storing  ore  in  its  first  marketable  state; 
but  not  for  the  erection  of  buildings  for 
smelting,  etc.  Dand  v.  Kingscote,  6 
Mees.  &  W.  174;  Marvin  v.  Brewster 
Iron  Min.  Co.,  55  N.  Y.  53S;  a.  c,  14 
Am.  Rep.  32::;-  Bainbridge  on  Mines, 
pp.  loi,  102.  See  Williams  v.  Gibson, 
84  Ala.  228;  s.  c.,  5  Am.  St.  Rep.  36S. 

But  it  would  include  an  artificial  pond 
for  supplying  the  engine,  etc.,  with 
water.  Dand  v.  King.'^cote,  6  Mees. 
&  W.  174.  See  Djce  v.  Hay,  i  Macq. 
H.  L.  Cas.  305. 

The  mine  owner  would  not  be  pre- 
vented from  using  the  surface  by  reason 
of  the  fact  that  the  surface  owner  had 
granted  a  right  of  way  for  a  tunnel  by 
means  of  which  the  ore  could  be  re- 
moved from  the  mine.  Rankin's  Ap- 
peal (Pa.),  2  L.  Rep.  Ann.  429;  s.  c,  16 
Atl.  Rep.  82. 

The  surface  owner  is  liable  to  the 
mine  owner  for  the  consequences  of  any 
act  committed  by  him  that  is  in  dero- 
gation of  the  mine  owner's  right;  and 
the  fact  that  the  surface  owner  was 
making  a  lawful  use  of  his  premises,  or 
was  using  (hem  for  one  of  the  ordinary 
purposes  of  life,  and  was  in  the  exercise 
of  the  highest  care,  will  not  excuse  him 
if  theconsequences  are  wrongful.  Wood 
on  Nuisances,  §  204. 

And  equit}'  will  restrain  interference 
with  the  mine  or  its  mouth.  Rankin's 
Appeal  (Pa.),  2  L,  Rep.  Ann.  420;  s.  c, 
16  Atl.  Rep.  82. 

1.  Bainbridge  on  Mines,  p.  4S3; 
Williams  v.  Gibson,  84  Ala.  22S;  s.  c, 
5  Am.  St.  Rep.  36S. 

But  any  permanent  injury  to  the  sur- 
face is  justifiable  if  it  be  necessary  for  the 
proper  enjoyment  of  the  right  (Bain- 
bridge on  Mines  21 ),— if  the  mine  owner 
without  wilfulness  or  negligence  uses 
ws  property  in  the  ordinary  manner. 
Rylands  V.  Fletcher,  3  H."&  C.  774; 
5'  c.,  L.  R.,  I  Exch.  26^;  s.  c,  on  ap- 
peal, L.  R.,  3  H.  L.  :!3b.  See  Wake- 
ne'd  V.  Duke  of  Buccleugh,  L.  R.,  4 
^■613;  s.  c,  4  H.  L.  Cas.  377.  And  com- 
pare Locust  Mountain  Coal  and  Iron 
^°-  V.  Gorrell,  9  Phila.  (Pa.)  247. 


4S.3; 
Min. 


The  mine  owner  is  not  liable  for 
any  incidental  damage  necessarily-  oc- 
casioned by  the  ordinary  and  careful 
operation  of  his  mine.  Williams  v. 
Gibson,  84  Ala.  228;  s.  c,  5  Am.  St.  Rep. 
368.  As  by  the  disturbance  caused  the 
surface  owner  by  necessary  blasting  in 
the  mine.  Marvin  v.  Brewster  Iron  Min. 
Co.,  55  N.  Y.  538;  s.  c,  14  Am.  Rep. 
322.     See  next  note. 

The  mine  owner  is  bound  to  so  fence 
or  guard  the  shaft  opening  as  to  pre- 
vent its  being  a  source  of  da  ger  to  the 
cattle  of  the  surface  owner.  Williams 
V.  Groncott,  4  B.  &  Sm.  149;  a.  i,., 
116  E.  C.  L.  149. 

2.  Bainbridge  on  Mines,  p. 
Thomas  Iron  Co.  v.  AUentown 
Co.-,  28   N.  J.   Eq.  (I  Stew.)  77. 

Parties  working  a  mine  will  be  liable 
for  all  injuries  occasioned  to  the  owners 
of  property  unconnected  with  the  lands 
in  which  the  mines  are  worked;  as  by 
poisonous  or  deleterious  particles  of 
mineral  substances,  or  from  the  pro- 
cesses used  in  smelting  or  refining,  and 
by  other  nuisances.  Bainbridge  on 
Mines,  p.  517;  Houghton  v.  Bankhart, 
7  Jur.,  N.  S.  57.  See  Bankhart  v. 
Houghton,  27  Beav.  425;  New  Boston 
C.  &  M.  Co.  V.  Pottsville  Water  Co., 
54  Pa.  St.  164.  As  to  injuries  by  blast- 
ing, see  Moody  v.  McDonald,  4  Cal. 
297;  Hay  V.  Cohoes  Co.,  2  N.  Y.  159; 
s.  c,  51  Am.  Dec.  279;  Freraan  v.  Co- 
hoes Co.,  2  N.  Y.  163;  s.  c,  51  Am. 
Dec.  284;  St.  Peter  1).  Denison,  58  N. 
Y.  416;  s.  c,  17  Am.  Rep.  258;  Wright 
V.  Compton,  53  Ind.  337. 

But  a  miner  who  drains  the  under- 
ground channels  supplying  a  spring  is 
not  liable,  in  the  absence  of  malice  or 
negligence.  Haldeman  v.  Bruckhart, 
45  Pa.  St.  514;  Gumbert  v.  Kilgore 
(Pa.),  6  Cent.  Rep.  406;  Williams  v. 
Gibson,  84  Ala.  228;  s.  c,  5  Am.  St.^ 
Rep.  36S;  Ellis  V.  Duncan,  21  Barb.  (N. 
Y.)  230. 

3.  Williams  v.  Gibson,  84  Ala.  228;  s. 
c,  5  Am.  St.  Rep.  368;  Wilms  v.  Jess,  94 
111.  464;  s.  c,  34  Am.  Rep.  242;  Yandes 
V.  \V right,  66  Ind.  316;  s.  c,   32    Am. 


589 


Eights  and  MINES  AND  MINING  CLAIMS.  Liabiuties. 

Rep.     log;     Randolph    v.    Ilalden,   44  Wagner,   66    Pa.  St.   429;     Horner  v, 

Iowa     327;     Livingston    v.    Moingona  Watson,   79    Pa.   St.   242;    Coleman  v. 

Coal  Co.,  49  Iowa  369.;    s.   c,  31    Am.  Chadwick,  80  Pa.  St.  81;  s.  c,  21  Am. 

Rep.    150;    Marvin    v.    Brewster    Iron  Rep.  93;    Eadon  v.  Jeftcock,  L.  R,,  7 

Min.  Co.,  55  N.    Y.  538;  s.   c,  14   Am.  Exch.  379;   Smith  v.   Darby,  L.   R.,'  7 

Rep.  322;   R3'ckman  t^.  Gillis,  57  N.  Y.  Q^B.  716. 

68;  s.  c,  15  Am.  Rep.  464;  Nelson  v.  The  right  of  support  is  not  affected 
Hoch,  14  Phila.  (Pa.)  655;  Searle  v.  bj  a  provision  in  the  deed  that  the 
Lackawanna  etc.  R.  Co.,  33  Pa.  St.  57;  coal  shall  be  rained  and  removed  with 
Jones  V.  Wagner,  66  Pa.  St.  429;  s.  c,  5  as  little  damage  to  the  surface  as  pos- 
Ara.  Rep.  385;  Coleman  v.  Chadwick,  sible.  This  right  is  not  to  be -taken 
80  Pa.  St.  81;  s.  c,  21  Am.  Rep.  93;  away  by  mere  implication,  where  the 
Brown  v.  Torrence,  88  Pa.  St.  186;  language  does  not  necessarily  import 
Scranton  v.  Phillips,  94  Pa.  St.  15;  such  a  result.  Williams  v.  Hay,  120 
Cdrlin  V.  Chappel,  loi  Pa.  St.  348;  Pa.  St.  4S5;  s.  c,  6  Am.  St.  Rep.  719. 
o.  c,  47  Am.  Rep.  722;  Williams  f.  Hay,  Yet,  where  the  owner  of  land  con- 
120  Pa.  St.  485;  s.  c,  6  Am.  St.  Rep.  veyed  it  to  another,  reserving  the  un- 
719;  Wyrley  and  Ess.  Canal  Co.  v.  deriving  coal,  with  the  right  of  mining 
Bradley,  7  East  368;  s.  c,  2  Min.  Rep.  the  same,  and  subsequently  conveyed 
89;  Smart  v.  Morton,  ^  El.  &  Bl.  30;  to  a  third  party  the  coal  and  the  right 
s.  c,  30  E.  L.  &  E.3S5;  s.  c,  3  C.  L.  of  mining,  the  latter  grantee  is  liable 
Rep.  1004;  Haines  v.  Roberts,  6  El.  &  to  the  former  for  damages  occasioned 
Bl.  643;  s.  c,  37  E.  L.  &  E.  i;  s.  c,  on  by  subsidence  of  the  soil  caused  by  re- 
appeal,  7  El.  &  Bl.  625;  Humphreys  moval  of  the  coal,  even  though  the 
V.  Brogden,  12  Q^  B.  739;  s.  c,  i  E.  L.  mining     was    carefully    and     skilfully 

6  E.    241;    Dugdale   v.    Robertson,    i  done.     Carlin  w.  Chappel,  loi  Pa.  St. 
Kay  &    J.   695;   Davis  v.  Trehorne,  L.  34S;  s.  c,  47  Am.  Rep.  722. 

R.,  6  App.  460.  See  Wood  on  Nuisances,         Bainbridge  says:  "This  rule  will  not 

ch.  V.  _  refuse   to    sanction  injuries   which  are 

Where  there  is  an   absolute  right  of  strictly  necessary  or  proper  for  enjoy- 

support,  it  is  no  defence  that  the  mine  ment   [of  the    mine],    and   capable  of 

owner  has  shown   the  utmost  skill  and  compensation,  whether  the  powers  be 

prudence   in   working   it.      Bainbridge  express   or   not."     So,  too,  it  will  en- 

on  Mines,  p.  486;  Whittaker's  Smith  on  large   itself  according  as  fuller  power 

Mgl.  (ist   Am.  ed.),  p.  54;   Hodgson   v.  and  authority  is  expressly  given.  Bain- 

Moulson,   18    C.  B.,  N.   S.    332;    s.  c,  bridge  on  Mines,  p.  486. 
114  Eng.  Com.  L.  330;  Brown  v.  Rob-         It  is   no  defence  to  an  action  for  a 

ins,  4  H.  &  N.  186;  Humphries  v.  Brog-  failure    to  support  the   surface   that  it 

den,  12  Q^B.  739;  Gilmore  v.  Driscoll,  was  the  custom  to  remove  the  pillars. 

122   Mass.  199;  s.  c,  23  Am.  Rep.  312;  Horner  v.  Watson,  79  Pa.  St.  242;  s,  c, 

Yandes   v.   Wright,  66  Ind.  319;  s.  c,  21  Am.  Rep.  55. 
32  Am.  Rep.  109.  But  the  terms  of  the  lease  may  be 

The   right  to    support  may   be   ex-  such  that  the  lessee  is  compelled  to  get 

pressly  waived.     Scranton  v.  Phillips,  out  all  the  coal,  regardless'  of  the  sur- 

94  Pa.  St.  15;  Williams  v.  Bagnall,  12  face    support.      Shafto  v.  Johnson,   8 

Jur.,  N.  S.  987;   Smith  v.  Darby,  L.  R.,  Best  &  Sm.  252. 

7  Q^B.  716.  Where  a  lessee  from  a  railroad  cora- 
The  right  of  support  will  not  be  de-  pan}'  takes  the  right  to  remove  all  the 

feated   by   the   ordinary    terms   of  the  coal,  he  is  not  bound  to  leave  pillars 

grant  or  exception  of  mines  unless  it  is  standing  to  support  the  surface.    Mine 

expressly     excluded.      Bainbridge     on  Hill  &  S.  H.  R.   Co.  v.  Lippincott,  86 

Mines,  p.  485;  Williams  v.  Gibson,  84  Pa.  St.  468. 

Ala.  228;  s.  c,  s  Am.  St.  Rep.  368;  Where  by  a  lease  the  right  is  given 
Burgner  v.  Humphrey,  41  Ohio  St.  340.  to  mine  all,  the- coal  under  certain  de- 
But  where  such  right  is  excepted  the  scribed  premises  over  which»is  a  rail- 
miner  may  take  out  all  the  mineral,  road,  the  lease  to  continue  for  fifteen 
even  though  the  surface  thereby  is  years  unless  "all  the  coal  is^  sooner 
caused  to  fall  in.  Scranton  v.  Phillips,  mined  out,"  the  lessees  can  mine  only 
94  Pa.  St.  15;  Williams  v.  Hay,  120  so  much  of  the  coal  as  can  be  removed 
Pa.  St.  485;  s.  c,  6  Am.  St.  Rep.  719,  without  injury  to  the  surface.  Mickle 
where  the  cases  are  reviewed.  Bu-  v,  Douglass,  75  Iowa  78. 
chanan  ».  Andrew,  L.  R.,  2  Sc.  App.  The  miner  is  liable  for  the  subsidence 
286;  5  Moak.   125.     Cow/are  Jones  -v.  of  the  soil  notwithstanding  he  left  sup- 
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3.  Working  Beyond  Boundaries. — It  is  the  duty  of  a  person  work- 
ing near  the  boundary  line  of  his  own  mine  to  talce  every  precau- 
tion to  avoid  encroaching  upon  adjoining  mines  ;  if  necessary,  sur- 
veys should  be  made.  If  he  takes  ore  from  an  adjacent  mine, 
he  will  be  liable  for  the  trespass.' 


ports  sufficient  to  support  the  roof  for 
the  purpose  of  further  working  of  the 
mine.  Hodgson  v.  Moulson,  iS  C.  B., 
N.  S.  332;  Livingstpn  v.  Moingona 
Coal  Co.,  49  Iowa  369. 

The  duty  to  support  the  superin- 
cumbent soil  applies  only  to  the  surface 
in  its  natural  state.  Wilms  v.  Jess,  i 
III.  App.  474;  94  111.  464;  s.  c,  34  Am. 
Rep.  242;  Farrand  v.  Marshall,  21 
Barb.  (N.  Y.)  409;  Marvin  v.  Brewster 
Iron  Min.  Co.,  155  N.  Y.  538;  ».  c,  14 
Am.  Rep.  322;  McGuire  v.  Grant,  25 
N.J.  L.  (I  Dutch.)  356;  s.  t.,  67  Am. 
Dec.  49;  Guonbert  v.  Kilgore  (Pa.),  6 
Cent.  Rep.  406. 

But  if  there  are  buildings  or  other 
structures  on  the  surface  which  increase 
the  pressure,  and  the  subsidence  would 
not  have  occurred  but  for  such  extra 
pressure,  the  miner  is  not  liable.  Wood 
on  Nuisances,  §  199;  Hunt  v.  Peake,  i 
Johns.  (Eng.)  705;  Partridge  v.  Scott, 
3  M.  &  W.  220;  s.  c,  I  H.  &  H.  31; 
Rowbotham  v.  Wilson,  8  H.  L.  Cas. 
348;  s.  c,  3  E.  &  E.  752;  Hamer  v. 
Knowles,  6  H.  &  N.  454.  Compare 
Rogers  V.  Taylor,  2  H.  &  N.  S28;  Hil- 
ton V.  Granville,  5  Q^  B.  701;  Blackett 
V.  Bradley,  i  B.  &  Sm.  940;  Jeffries  v. 
Williams,  i  E.  L.  &  E.  433;  s.  u.,  5 
Exch.  792;  s.  !_.,  20  L.  J.  Exch.  14. 

One  building,  after  the  ground  has 
been  mined,  does  not  acquire  a  right  to 
support.  Partridge  v.  Scott,  3  M.  &  W. 
220. 

The  rule  as  to  lateral  support  is  the 
same  as  in  case  of  ordinary  adjoining 
land.  Bainbridge  on  Mines,  p.  499; 
Lord  V.  Carbon  Iron  Mfg.  Co.,  38' N. 
J.  Eq.  452;  Richards  f.  Jenkins,  18  L. 
T.  Rep.,  N.  S.  438;  Gilmore  v.  Dris- 
eoU,  122  Mass.  199;  s.  c,  23  Am.  Rep. 
312. 

The  lateral  support  to  which  an 
owner  of  land  is  entitled  extends 
only  to  such  adjacent  lands  as  would, 
in  its  natural  undisturbed  state,  be 
sufScient  to  afford  the  necessary  sup- 
port. Birmingham  v.  Allen,  L.  R.,  6 
Ch.  Div.  284. 

A  railway  company'  in  Ehgland 
which  refuses  to  purchase  the  minerals 
after  notice  of  the  miner's  intention  to 
Work  them,  pursuant  to  section  78  of 


the  Railways  Clause  Consolidation  act 
of  1845,  has  no  right  to  surface  support 
from  tile  owner  of  the  minerals,  but  he 
hiay  mine  them,  though  such  mining 
causes  a  subsidence  of  the  roadbed. 
Fletcher  v.  Great  Western  R.  Co.,  4  H. 
&  N.  242. 

This  rule  does  not  apply  to  hydraulic 
mining,  where  the  very  purpose  of 
locating  the  ground  is  to  tear  it  down 
and  wash  it  awav.  Hendricks  v.  Spring 
Valley  Min.  fe'lrr.  Co.,  58  Cal.  190; 
».  c,  41  Am.  Rep.  257. 

The  reversioner  has  a  right  of  action 
against  lessee  for  damages  caused  by 
subsidence  of  the  surface.  Hodgson  %'. 
Moulson,  18  C.  B.,  N.  S.  332;  s.  c,  114 
Eng.  Com.  L.  330. 

A  lessor  may  become  jointly  liable 
with  his  lessee  as  a  cotrespasser.  Dun- 
das  V.  Muhlenberg,  35  Pa.  St.  351. 

Only  one  recovery  can  be  had  for 
damage  arising  from  the  subsidence  of 
the  soil,  though  further  damage  accrue 
after  the  judgment.  Nicklin  v.  Will- 
iams, 10  Exch.  259.  Compare  Brown 
V.  Robins,  4  H.  &  N.  i86;  Backhouse 
'V.  Bonomi,  9  H.  L.  Cas.  503. 

Taxes.  —  If  the  owner  of  mineral 
rights  in  land,  under  a  reservation  in  a 
deed  pays  taxes  on  the  land  to  prevent 
its  sale,  he  cannot  recover  the  amount 
back  from  the  owner  of  the  surface. 
Neill  V.  Lacj',  no  Pa.  St.  294.  See  also 
title  Lateral  and  Subjacent  Sup- 
port. 

1.  Bainbridge  on  Mines,  p.  610; 
Ganter  i'.  Atkinson,  35  Wis.  48;  Coal 
Creek  Min.  &  Mfg.  Co.  v.  Moses,  15 
Lea   (Tenn.)   300;  s.   c,  54   Am.    Rep. 

The  remedy  at  law  is  an  action  ot 
trespass.  Bainbridge  on  Mines,  p.  610; 
Coal  Creek  M.  &  M.  Co.  v.  Moses,  15 
Lea  (Tenn.)  300;  s.  c,  54  Am.  Rep.  415. 

But  there  is  also  a  remedy'  in  equity 
for  an  accounting.  Bainbridge  on 
Mines,  p.  6ii. 

An  action  for  waste  will  lie  against 
the  lessee  for  an  injury  to  the  reversion 
by  the  removal  of  barriers  between  the 
leased  mine  and  an  adjoining  mine, 
though  an  action  for  breach  of  cove- 
nant would  also  lie.  Marker  v.  Ken- 
rick,  13  C.  B.  187. 
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4.  Eight  of  Tenant  and  Mortgagee. — A  tenant  for  life  or  for  years 
has  the  right  to  work  quarries  or  mines  already  opened  ;  but  not 
to  open  new  ones,  unless  such  right  is  expressly  granted  by  the 
owner  of  the  reversion.  And  the  same  rule  applies  to  a  mortgagee 
in  possession.*     A  mortgagor  left  in  possession  of  the  mortgaged 


Where  plaintiff  by  his  own  asser- 
tions has  led  the  defendant  to  make  this 
mistake  of  raining  in  plaintiff's  ground, 
no  damages  can  be  recovered.  Mage 
V.  Yappen,  23  Cal.  306.  So,  too,  where 
a  lessee  oversteps  bounds  between  two 
adjacent  mines  of  the  lessor,  owing  to 
the  lessor's  failure  to  fix  the  dividing 
line.  Freck  7'.  Locust  Mountain  Coal" 
Co.,  86  Pa.  St.  318. 

As  to  flooding  mine  by  removing 
barriers,  see  Bannon  v.  Mitchell,  6  111. 
App.  17.  AI50  see  pt.  IX,  §  4.  As  to 
measure    of     damages,    see    pt.     XII, 

Oil  Privilege — Construction  of  Lease. 

— A  "protection  of  ten  rods  on  the  east 
side  and  eight  rods  on  the  north  side" 
of  a  lot  held  to  extend  to  the  point 
where  the  outer  boundary  lines  of  the 
protection  would  intersect.  Allison  and 
Evans'  Appeal,  77  Pa.  St.  221. 

Findings. — As  to  what  testimonj'  will 
support  a  finding  of  working  beyond 
boundaries,  see  Raisbeck  v.  Anthony 
(Wis.),  43  N.  W.  Rep.  goo. 

1.  Bainbridge  on  Mines,  ch.  3,  §  2; 
Shaw  -'.Wallace,  25N.J.  L.  (i  Dutch.) 
453;  Reed  v.  Reed,  16  N.  J.  Eq.  (i  C. 
E.  Green)  248;  Irwin  v.  Davidson,  3 
Ired.  Eq.  (N.  Car.)  311;  Freer  v.  Stot- 
enbur,  36  Barb.  (N.  Y .)  641;  Lynn's 
Appeal,  31  Pa.  St.  44;  s.  c,  72  Am. 
Dec.  721;  Grifiin  v.  Fellows,  81  Pa.  St. 
114;  Lenfers  v.  Henke,  73  111.  405;  s.  c, 
24  Am.  Rep.  263;  Harlow  v.  Lake  Su- 
perior Iron  Co.,  36  Mich.  105;  Hood  v. 
Easton,  2  Giff.  692;  Viner  v.  Vaughan, 
2  Beav.  426;  Bagot  v,  Bagot,  32  Beav. 
509;  Hughes  t'.  Williams,  12  "Ves.  Jr. 
493;  Plymouth,  v.  Archer,  i  Bro.  C.  C. 
159;  Ferrand  v.  Wilson,  4  Hare  344; 
Aatry  7',  Ballard,  2  Mod.  Rep.  193; 
Saunder's  Case,  5  Co.  Rep.  12;  Clegg 
V.  Rowland,  L.  R.,  Eq.  160.  Corn- 
fare  Millett  V.  Davey,  31  Beav.  470; 
Thorneycroft     v.    Crockett,     16     Sim. 

44.=i- 

And  the  mineral  may  be  mined  not 
only  for  use  but  also  for  sale.  Neel  v. 
Neel,  ig  Pa.  St.  323;  Irwin  v.  Covode, 
24  Pa.  St.  162. 

It  may  be  a  question,  what  is  a 
sufficient  opening  of  a  quarry  to  give  a 
tenant  or  mortgagee  a  right  to  work  it  ? 


That  it  has  been  worked  for  commer- 
cial profit  is  ordinarily  decisive  of  the 
right.  The  fact  that  minerals  had  been 
taken  out  for  some  restricted  use  would 
not  give  the  right.  The  fact  of  a  com- 
mercial use  is  not  the  onlj'  criterion. 
Elias  V.  Snowdon  Slate  Quarries  Co., 
L.  R.,  4  App.  454. 

,  A  life  tenant  may  work  a  mine  for 
his  own  profit,  where  the  owner  of  the 
fee  in  his  life  time  opened  it,  though 
he  may  have  ceased  for  many  years  to 
work  it;  but  if  he  abandoned  it,  with 
the  intention  to  devote  the  land  to 
other  uses,  the  life  tenant  cannot  re- 
open it.  Gaines  v.  Green  Pond  Iron 
Min.  Co.,  33  N.  J.  Eq.  603;  Coates  v. 
Cheever,  i  Cow.  (N.  Y.)  460;  Billings 
f.^Taylor,  10  Pick.  (Mass.)  460. 

A  tenant  for  life  cannot  work  a  mine 
which  was  abandoned  by  the  owner  of 
the  inheritance  for  the  advantage  of  the 
property.  But  the  m£re  discontinuing 
to  work  a  mine  would  not  prevent  tiie 
life  tenant  from  reopening  it.  Bagot  v. 
Bagot,  32  Beav.  ^09. 

If  mines  are  already  opened,  or  if  the 
lease  permits  them  to  be  reopened,  the 
tenant  may  work  them  even  to  ex- 
haustion. Kier  v.  Peterson,  41  Pa.  St.  35; 
West  Moreland  Coal  Company's  Ap- 
peal, 85  Pa.  St.  344.  Sayers  v.  Hoskin- 
son  (Pa.),  I  Cent.  Rep.  347;  Rankin's 
Appeal  (Pa.),  2  L.  Rep.  Ann.  429. 
He  may  open  new  pits  or  shafts  to 
follow  the  same  vein,' or  to  reach  a  new 
seam.  Crouch  7'.  Puryear,  i  Rahd.(Va,) 
25S;  s.  c,  10  Am.  Dec.  528;  Claver- 
ing  V.  Clavering.  i  P.  Williams  3SS;  s. 
c,  Sel.  Ch.  Cas.  79;  Spencer  v.  Scurr, 
31  Beav.  534;  Elias  7'.  Snowden  State 
Quarries  Co.,  L.  R.,  4  App.  454. 

If  there  are  existing  salt  works'  the 
tenant  may  dig  a  new  well  in  connec- 
tion therewith.  Kier  v.  Peterson,  41 
Pa.  St.  357;  Findlay  7'.  Smith,  6  Munf. 
(Va.)  134. 

A  tenant  in  dower  may  sink  new 
Shafts  into  the  vein  which  was  already 
opened,  and  she  rnay  penetrate  through 
a  seam  already  opened  and  di<;  into  a 
new  seam  that  lies  thereunder.  Crouch 
V.  Puryear,  i  Rand.  (Va.)  2i;8. 

Where  at  the  time  of  the  testators 
death  only  two   seams  of  a  coal  mine 
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premises  is  entitled  to  the  rents,  issues  and  profits  of  them,  with- 
out rendering  an  account  of  them  to  the  mortgagee,  who  can 
never  recover  them  from  him.^ 

The  rule  that  a  lease  carries  with  it  the  mines  on  the  land 
applies  only  where  the  land  is  mentioned  generally  without  excep- 
tion or  reservation.** 

5.  Statutory  Regulation. — The  legislature  has  power  to  establish 
reasonable  regulations'  for  the  working  of  mines.^  In  most  of  the 
States  where  mines  are  worked,  acts  have  been  passed  providing 
for  the  safety  and  health  of  the  miners,  which  acts  provide  for  in- 
spection by  officers  appointed  by  the  State.* 

Where  there  is  a  violation  of  some  statutory  provision  intended 


had  been  worked  and  none  others  were 
known  to  exist,  but  after  his  death  a 
new  seam  was  discovered,  which  could 
only  be  worked  by  a  new  shaft,  this 
was  net  the  opening  of  a  new  mine, 
and  the  tenant  for  life  would  be  entitled 
to  the  profits  therefrom.  >  Spencer  v. 
•  Scurr,  31  Beav.  334. 

But  a  lessee  of  land  "with  all  the 
mines,     etc,"    may  open    new    mines. 

Darcy  i'.  Askwith,  Hob.  234;  Owings 
V.  Emery,  6  Gill  (Md.)  260. 

As  to  working  quarry  or  mine  by 
mortgagor,  see  Vervalen  v.  Older,  8  N. 
J.  Eq.  (4  Halst.)  98;  Am,  Trust  Co.  v. 
North  Belleville  Quarry  Co.,  31  N.  J. 
Eq.  (4  Stew.).S9;  Young  v.  North  111. 
Coal  &  Iron  Cr.,  9  Biss.  (U.  S.)  300. 

1.  This  applies  to  a  case  where  a 
lessor  of  a  mine  for  a  term  of  five  years 
mortgaged  his  interest.  Childs  v.  Hurd 
(W.  Va.),  9S.  E.  Rep.  362. 

2.  Keyse  v.  Powell,  3  EI.  &  Bl.  132. 
See  Saunder's  Case,  3  Co.  Rep.  12. 

If  the  mine  is  mentioned  separately, 
and  in  such  terms  as  not  to  constitute  a 
lease  of  the  mine,  it  does  not  go  with 
the  land.     Shaw   v.  Wallace,  25   N.  J. 

3.  Daniels  v.  Hilgard,  77  111.  640; 
Com  V.  Conyughan,  66  Pa.  St.  99. 

Coal  mining  is  affected  with  a  public 
purpose  so  that  it  may  be  regulated  by 
law.  Millett  V.  People,  117  111.  294. 
_  And  the  question  whether  any  par- 
ticular regulation  is  in  excess  of  legis- 
lative power  is  prima  facie  one  for  the 
legislature  itself,  and  the  courts  will 
not  interfere  unless  the  province  of  the 
legislature  has  been  manifestly  tran- 
scended. Daniels  v.  Hilgard,  77  111. 
040. 

Where  a  statute  provided  that  the  top 
of  each  shaft  should  be  securely  fenced 
oy  vertical  or  flat  gates,  properly  cov- 
ering and   protecting  the    area  of  the 
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shaft,  it  is  no  defence  to  an  action  for 
an  injury  that  it  occurred  only  a  few 
days  after  the  act  went  into  effect,  be- 
fore the  company  had  time  to  comply 
with  its  provisions.  Bartlett  Coal  and 
Min.  Co.  V.  Roach,  68  111.  174. 

As  to  the  requirements  that  mines  be 
ventilated,  see  Brough  t'.  Homlrav, 
L.  R.,  3  gLb.  771;  Hall  V.  Hopwood, 
49  L.  J.  Mag.  Cas.  17;  Knowles  v. 
Dickenson,  2  Ell.  &  Ell.  705;  Com.  z'. 
Bonnell,  8  Phila.  (Pa.)  534;  s.  c,  15 
Minn.  Rep. 14;  Com.t'.Wilkesbarre  Coal 
Co.  (Pa.),  15  Min.  Rep.  31;  ».  c,  29 
Leg.  Int.  (Pa.)  213;  Haddock  u.  Com., 
103  Pa.  St.  243. 

Constitutional  law,  section  29,  art  4, 
Const,  of  Illinois,  which  enjoins  legisla- 
tion in  the  interest  of  miners,  means 
legislation  for  the  personal  safety  of 
miners,  and  relates  only  to  the  enact- 
ment of  police  regulations  to  promote 
that  end,  and  the  act  of  1885  (p.  221),  is 
unconstitutional  so  far  as  it  provides 
that  all  contracts  for  the  mining  of 
coal,  in  which  weighing  is  dispensed 
with,  shall  be  null  and  void.  Millett  v. 
The  People,  117  111.  294. 

Reporting  Accidents. —  Under  111. 
Acts  1877,  p.  141,  §  9,  Maj'  nth,  1S77, 
the  person,  whose  duty  it  is  to  report 
to  the  mine  inspector  accidents  occur- 
ring in  mines  or  colliery  causing  loss  of 
life  or  serious  personal  injury,  is  the 
one  having  immediate  personal  charge 
and  does  not  apply  to  the  owner  and 
operator  or  his  agent  unless  he  has 
personal  charge  of  the  mine.  Sholl  w. 
The  People,  93  111.  129. 

Indictment  under  statute  (Pennsyl- 
vania) against  closing  air  hole.  See 
People  ?'.   Petheram,  64  Mich.  252. 

4.  These  acts  are  liberallj'  construed 
to  effectuate  the  intention  of  the  legis- 
lature. Com.  V.  Conyugham,  66  Pa.  St. 
99.    See  Hamilton  v.  State,  102  111.  369. 
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for  the  safety  of  miners,  the  mine  owner  is  not  hable  for  an  injury 
unless  it  is  shown  to  have  been  caused  by  such  violation.* 

The  mine  owner  must  furnish  suitable  means  of  ingress  and 
egress  to  and  from  the  mine.^ 

XI.  Leases  and  Licences  of  Mines — 1.  Distinction  Between.— A 
lease  is  a  contract  for  the  possession  and  profits  of  the  land  for  a 
specified  period,  with  the  recompense  of  rent ;  it  is  the  grant  of  an 
interest  in  the  land.  But  a  licence  to  il)ine  is  a  mere  incorporeal 
hereditament. 3 


1.  Coal  Run  Coal  Co.  v.  Jones,  19 
111.  App.  361;;  Spiva  V.  Osage  Coal  & 
Min.  Co.,  88  Mo.  68.  See  Welsh  v. 
Lehigh  etc.  Coal  Co.  (Pa.),  3  Cent. 
Rep.  386;  Waddell  v.  Slmoson,  112  Pa. 
St.  567. 

A  statute  of  Illinois  provides  (Rev. 
Stat.,  ch.  93,  §  8)  that  all  underground, 
self-acting  or  engine  planes  or  gang- 
ways, on  which  coal  cars  are  drawn  and 
persons  travel,  shall  be  provided  with 
means  of  signaling  and  sufficient  places 
of  refuge  at  the  sides.  Held,  that  the 
clause  applies  to  all  underground  self- 
acting  or  engine  planes,  and  also  to  all 
underground  gangways  on  which  coal 
cars  are  drawn  and  persons  travel, 
whatever  the  motive  power  may  be. 
Sangamon  Coal  Min.  Co.  v,  Wigger- 
haus,  122  111.  279. 

Under  an  Illinois  statute  a  coal  com- 
pany is  liable  to  an  injury  to  an  em- 
ployee resulting  from  the  company 
knowingly  retaining  in  its  employ  an 
incompetent  engineer.  Niantic  Coal 
etc.  Co.  V.  Leonard,  126  111.  216. 

The  Missouri  act  of  March  23rd,  1881 
(Laws  1881,  p.  165),  required  the  owner, 
agent  or  operator  of  a  coal  mine  ope- 
rated by  shaft  to  provide  safe  means  of 
hoisting  and  lowering  persons  in  a  cage 
covered  with  boiler  iron,  "so  as  to  keep 
safe  as  far  as  possible  persons  descend- 
ing into  and  ascending  out  of  such 
shaft."  Plaintiff  was  a  eager  at  the 
bottom  of  the  shaft,  employed  in  put- 
ting the  pit  cars  on  the  cage,  and  stepped 
into  the  cage  so  as  to  pull  a  loaded  car 
on.  While  thus  engaged  a  lump  of  coal 
fell  from  the  top  cage  and  injured  him. 
Neither  cage  was  covered  with  boiler 
iron.  Held,  that  the  injury  was  one 
intended  to  be  guarded  against  by  the 
statute,  and  the  company  was  liable. 
Durant  v.  Lexington  Coal  Min.  Co.,,97 
Mo.  62.  See  also  Litchfield  Coal  Co. 
■u.  Taylor,  81  111.  590. 

Where  power  is  given  by  statute  to 
frame  rules  for  the  government  of  per- 
sons employed  in  or  about  a  mine,  the 


employee  is  bound  by  such  rules  even 
after  liis  discharge,  even  though  such 
discharge  took  place  in  the  mine,  and 
for  any  injury  resulting  from  a  violation 
of  such  rules  by  the  discharged  em- 
ploj'ee,  the  master  is  not  liable. 
Higham  v.  Wright,  L.  R.,  2  C.  P.  Div. 
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2.  Cambria  Iron  Co.  v.  Shaffer  (Pa.), 
6  Cent.  Rep.  608. 

Escapement  Shaft. — The  Illinois  act 
of  May  2Sth,  1879,  relating  to  the  con- 
struction of  escapement  shafts  and 
authorizing  tlie  inspector  of  mines  to 
bring  an  action,  is  intended  for  the 
benefit  of  the  persons  employed  and  not 
for  the  benefit  of  the  mine  owner.  In 
a  suit  by  such  inspector  under  this 
statute  the  right  of  the  owner  of  one 
mine  to  connect  his  mine  with  that  of 
another  and  to  use  the  escapement 
shaft  of  such  mine,  cannot  be  litigated 
or  adjusted.  Loose  n.  The  People,  11 
III.  App.  445. 

3.  Bainbridge  on  Mines,  p.  300; 
United  States  v.  Gratiot,  14  Pet.  (U. 
S.)  526;  Gartside  v.  Outley,  58  111.  210; 
s.c,  II  Am.  Rep.  59;  Deslogeti.  Pearce, 
38  Mo.  588;  Boone  v.  Stover,  66  Mo. 
430;  East  Jersey  Iron  Co.  v.  Wright,  32 
N.  J.  Eq.  248;  Scioto  Fire  Brick  Co.  v. 
Pond,  38  Ohio  St.  65;  Offerman  v. 
Starr,  2  Pa.  St.  394;  s.  c,  44  Am.  Dec. 
211;  Brandt  v.  McKeever,  18  Pa.  St.  70; 
Johnstown  Iron  Co.  v.  Cambria  Iron 
Co.,  32  Pa.  St.  241;  s.  c,  72  Am.  Dec. 
783;  Harlan  v.  Lehigh  Coal  &  Nav. 
Co.,  35  Pa.  St.  287;  Clement  v.  Young- 
man,  40  Pa.  St.  341;  Huff  V.  Mc- 
Cauley,  53  Pa.  St,  206;  Grpve  v. 
Hodges,  55  Pa.  St.  W4;  Johnston  v. 
Cowan,  59  Pa.  St.  275;  Trout  v.  Mc- 
Donald, 83  Pa.  St.  144;  Kemble  Coal  & 
Iron  Co.  V.  Scott,  90  Pa.  St.  332; 
Massot  V.  Moses,  3  S.  Car.  168;  s.  c,  16 
Am.  Rep.  697;  Cowan  v.  Radford  Iron 
Co.,  83  Va.  ■;47;  Ganter  v.  Atkinson, 
35  Wis.  48;  Cheetham  v.  Williamson, 
4  East  469;  s.  c,  I  Smith  70;  Gowan  v. 
Christie,  L.  R.,  2  Sc.  App.  273;  s.  c,  5 
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Moak's  Rep.  114;  Crocker -d.  Fothergill, 

2  B.  &  Aid.  652;  Doe,  dem.  v.  Wood,  2 
B.  &  Aid.  724;  Jones  v.  Reynolds,  4 
Ad.  &  El.  805;   Carr  v.  Benson,  L.  R., 

3  Ch.  App.  524;  Gesner  v.  Cairns,  2 
Allen  (N.  B.)  591;.     See  Doe  v.  Powell, 

8  Scott  New  Rep.  6S7;  s.  c,  7  M.  &  G. 
980.  See,  supra,  pt.  II,  §  2,  note;  note 
3,  p.  511;  pt.  Ill,  fj  i;  also  titles  Lease, 
License. 

Mines  and  quarries  open  at  the  com- 
mencement of  a  life  estate  may  be 
worked  by  the  life  tenant,  even  to  ex- 
haustion. Sajers  v.  Hoskinson,  no 
Pa.  St.  47. 

A  grant  under  seal  to  certain  persons, 
their  heirs  and  assigns  of  the  exclu- 
sive right  to  bore  or  mine  for  ore  or 
mine  salt  for  twenty  years  passes 
only  a  leasehold  estate.  McElwaine  v. 
Brown  (Pa.),  11  Atl.  Rep.  4S3;  s.  c,  9 
Cent.  Rep.  789. 

A  contract,  whereby  the  owner 
granted  the  right  to  mine  coal  and  the 
grantee  agreed  to  mine  the  coal  and 
pav  a  specified  price  per  ton,  is  a  sale 
of  the  coal,  notwithstanding  the  instru- 
ment designated  the  partiqs  as  lessor 
and  lessee.  Delaware  etc.  R.  Co.  v. 
Sanderson,  109  Pa.  St.  583;  Fairchild  r\ 
Fairchild   (Pa.),  12  Atl.  Rep.  74;  s.  c, 

9  Cent.  Rep.  629;  Tiley  v.  Moyers,  43 
Pa.  St.  404. 

A  lease  granted  the  exclusive  right 
to  the  iron  ore  in  the  land,  with  a  right 
to  wash  the  ore.  At  the  time  of  the 
execution  of  the  lease  the  existence  of 
ochre  in  the  land  was  not  known,  but  it 
was  discovered  in  the  washings  of  the 
iron  ore.  Held,  that  the  ochre  accumu- 
lated in  the  washings  did  not  belong  to 
the  lessor.  Erwin's  Appeal  (Pa.),  12 
Atl.  Rep.  149;  s.  c,  9  Cent.  Rep.  678. 

The  mere  form  of  instrument  is  not 
necessarily  conclusive  as  to  whether  it 
is  a  licence  or  a  lease.  Watson  v. 
O'Hern,  6Watts  (Pa.)  362;  Offerman 
■V.  Starr,  2  Pa.  St.  394;  s.  c,  44  Am. 
Dec.  211;  Moore  v.  Miller,  8  Pa.  St. 
272;  Knight  V.  Ind.  etc.  Co.,  47  Ind. 
105;  s.  c.  17  Am.  Rep.  692;  Musket  v. 
Hill,  5  Bing.  N.  C.  694;  s.  c,  7 
Scott  855. 

In  the  absence  of  agreement  the 
royalty  is  usually  fixed  by  custom. 
Alderson  v.'  Ennor,  45  111.  128.  And 
the  term  "screened  coal"  must  also  be 
construed  according  to  coal  mining 
usage.  Dunham  v.  Haggerty,  no  Pa. 
St.  560;  Williams  v.  Summers,  45  Ind. 
532: 

Royalty  payable  under  mining  lease 
is  not  rent  but  part  of  the  corpus  of  the 


estate.     Duff's  Appeal  (Pa.),  12  Cent. 
Rep.  544;  s.  c,  14  Atl.  Rep.  364. 

A  licence  may  be  given  by  parol. 
Bainbridgeon  Mines,  p.  305;  Gesner  -'. 
Cairns,  2  Allen  (N,  B.)  595;  Desloge  v. 
Pearce,  38  Mo.  588;  Wheeler  v.  West 
(Cal.),  20  Pac.  Rep.  45. 

And  is  not  necessarily  exclusive  of 
similar  rights  in  the  grantor,  or  those 
claiming  under  him  by  a  similar  au- 
thority. Bainbridge  on  Mines,  p.  308; 
Silsby  V.  Trotter,  29  N.  J.  Eq.  228; 
Upton  V.  Brazier,  17  Iowa  153;  Glo- 
ringer  v.  Franklin  Coal  Co.,  55  Pa.  St. 
9;  Johnstown  Iron  Co.  v.  Cambria  Iron 
Co.,  32  Pa.  St.  241;  b.  c,  72  Am.  Dec. 
783;  Neumoyer  v.  Andreas,  57  Pa.  St. 
446;  Lord  Jvlountjoy's  Case,  4  Leon. 
147;  Carr  v.  Benson,  L.  R.,  3  Ch.  App. 
524;  Chetham  v.  Williamson,  4  East 
469;  s.  c,  I  Smith  70.  Coinfare 
Harkness  v.  Burton,  39  Iowa  loi. 

A  parol  licence,  under  which  posses- 
sion has  been  taken  with  the  consent  of 
the  licensor  is  not  within  the  statute  of 
frauds.  Anderson  v.  Simpson,  21 
Iowa  399. 

A  mere  grant  of  a  right  to  take  ore, 
no  estate  or  interest  being  granted,  is  a 
licence  only,  and  is  not  exclusive  of  the 
licensor  unless  the  expressed  intention 
of  the  parties  is  otherwise,  or  the  im- 
plication is  so  clear  and  strong  as  to  be 
unavoidable.  Silsby  v.  Trotter,  29  N. 
J.  Eq.  228. 

An  oral  agreement  to  allow  a  party 
to  mine  and  dig  for  lead  and  zinc  ore, 
according  to  mining  usage,  amounts 
to  a  verbal  lease.  Tobey  v.  Thomas, 
39  Wis.  317.  And  a  parol  lease  may  be 
good.     Clegg  V.  Jones,  43  Wis.  482. 

One  of  several  cotenants  may  grant  a 
licence.  Job  v.  Potton,  L,  R.,  20  Eq. 
84;  Crary  v.  Campbell,  24  Cal.  634; 
Graham  v.  Pierce,  19  Graft.  (Va.)  28. 
Compare  Murray  v.  Haverty,  70  111. 
31S.  As  to  liabilities  upon  leases  be- 
tween cotenants,  see  Southwest  Coal 
&  Coke  Co.  V.  Worden  (Pa.),  i  Atl. 
Rep.  42;  I  Cent.  Rep.  327;  Clark  v. 
Jones,  49  Cal.  618. 

But  a  licence  by  one  joint  tenant  ex- 
tends onlv  to  his  interest  in  the  mine. 
Omaha  etc.  S.  &  R.  Co.  -y.Tabor  (Colo.), 
21  Pac.  Rep.  925. 

A  widow  is  entitled  to  dower  in  a 
mining  leasehold  for  ninety-nine  years. 
Clift  V.  Clift,  3  Pickle  (Tenn.)  17. 

In  mining  leases  time  is  generally  of 
the  essence  of  the  contract.  Macbryde 
V.  Weeks,  22  Beav.  533. 

The  measure  of  damages  where  the 
lessor  works  the    leased  mine    is    the 


Leases  and 


MINES  AND  MINING  CLAIMS. 


Liceaces, 


2.  A  general  lease  of  lands  carries  all  the  opened  mines  and 
quarries,  but  not  such  as  are  unopened. ••  But  a  lease  of  lands 
and  mines  will  cover  all  mines,  whether  previously  opened  or 
not.^ 

3.  Obligation  on  Lessee. — The  lessee  is  bound  to  commence  work 
forthwith,  and  to  work  the  mine  in  a  prudent  and  workmanlike 
manner,  and  to  a  reasonable  extent.* 


same  as  in  the  case  of  a  miner  over- 
stepping bounds.  See  infra.  Damages 
FOR  Abstracting  Minerals.  See 
also  Chamberlain  t,',  Collinson,  45  Iowa 
429;  Ashman  v.  Wigton  (Pa.),  9  Cent. 
Rep.  629;  s.  c,  1 2  Atl.  Rep.  74.  A  mining 
lease  may  be  a  perpetual  one.  Wood- 
ward V.  "Del.,  L.  &  W.  R.  Co.,  121  Pa. 
St.  344- 

As  to  distinction  between  a  grant  and 
a  licence,  see  Worcester  v.  Green,  2 
Pick.  (Mass.),  425;  Bracken  v.  Rush- 
ville  Gravel  Road  Co.,  27  Ind.  346; 
Hope's  Appeal  (Pa.),  2  Cent.  Rep.  43; 
Montooth  V.  Gamble,  123  Pa.  St.  240. 

A  contract  whereby  one-half  the 
gross  product  of  a  mine  is  given  to  the 
owner  of  a  mine,  is  not  a  lease  but  an 
agreement  for  the  working  of  a  mine  on 
shares.  Statute  Cal.  1880,  p.  131,  con- 
strued; Hudephol  w.  Liberty  Hill  Con. 
Min.  and  Water  Co.  (Cal.),  22  Pac. 
Rep.  339. 

Contract  to  Purchase. — A  mining 
lease  was  indorsed  as  follows:  "The 
parties  of  the  second  part  shall,  at 
the  expiration  of  two  years  from  the 
date  hereof,  pay  unto  the  said  B  (lessor) 
the  sum  of  $10,000  in  lieu  of  the  ten  per 
cent,  agreed  upon  in  said  lease;  then 
the  said  B  shall  make  a  good  and  law- 
ful deed  of  conveyance  for  the  above 
described  prerpises."  Held  to  be  an 
absolute  contract  \>y  the  lessee  to  pur- 
chase at  the  end  of  two  years.  Suffera 
V.  Butler,  21  N.J.  Eq.  402;  s.  c,  3  Min. 
Rep.  22. 

1.  Owings  V.  Emery,  6  Gill  (Md.) 
260;  Burr  V.  Spencer,  26  Conn.  159;  s.c., 
68  Am.  Dec.  379;  Clegg  v.  Rowland, 
L.  R.,  2  Eq.  160.  Compare  Rain  v. 
Alderson,  i  Arnold  329. 

A  demise  in  ordinary  form  of  land 
within  defined  boundaries  contained  in 
the  habendum  the  words,  "  together 
with  the  quarry,  etc."  Held  a  general 
demise,  and  not  merely  a  lease  of  the 
<juarry,  though  the  rental  was  a  roj'alty 
in  the  stone  quarried.  Burr  v.  Spen- 
cer. 26  Conn.  159. 

For  a  full  discussion  of  this  subject, 
see  sufra,  under  pt.  X,  §  4. 

2.  Saunders'  Case,  5  Co.  Rep.  12. 


3.  Lewis  V.  Fothergill,  L.  R.,  5  Ch. 
App.  103:  Jegon  V.  Vivian,  L.  R.,  6  Ch. 
App.  742;  Shafto  V.  Johnson,  S  B.  & 
S.  252;  Sharp  V.  Wright,  28  Beav.  ii;o; 
Quarrington  v.  Arthur,  10  M,  &  \V, 
335;  Wheatly -y.  Westminster  Brymbo 
Coal  Co.,  L.  R.,  9  Eq.  53S;  Hanson  v. 
Boothman,  13  East  22;  Griffiths  u. 
Rigby,  I  H.  &  N.  237;  Brainard  v.  Ar- 
nold, 27  Conn.  617;  Randolph  v.  Mai- 
den, 44  Iowa  328;  Skijlmore  v. 
Eikenbcrry,  53  Iowa  621;  Esconbas  v. 
Louisiana  Pet.  &  Coal  Oil  Co..  22  La. 
Ann.  2S0;  Watson  v.  O'Hern,  6  Watts 
(Pa.)  362;  Anspach  v.  Bast,  52  Pa.  St. 
356;  Koch's  Appeal,  93  Pa.  St.  434.  See 
Genet  v.  Canal  Co.,  4  N.  Y.  Supp.  S80; 
Oliphant  v.  Woodbury  Coal  &  M. 
Co.,  63  Iowa  332. 

A  reasonable  effort  is  all  that  is 
necessary.  Gribben  v.  Atkinson,  64 
Mich.  6^1;  Muhlenberg  v.  Hennig, 
116  Pa.  St.  138. 

A  covenant  to  work  the  mine  con- 
tinuously cannot  be  inferred  from  an 
agreement  to  carry  on  the  mining  op- 
erations in  a  safe,  skilful  and  workman- 
like manner.  Mclntyre  -v.  Mclntyre 
Coal  Co.,  105  N.  Y.  264. 

The  covenant  by  the  lessee  to  use 
due  diligence  in  operating  the  mine 
runs  with  the  land.  And  the  measure 
of  damages  for  breach  of  the  covenant 
to  use  due  diligence  in  prosecuting  the 
business  is  the  value  of  the  oil  which 
the  lessor  would  have  received,  less  the 
cost  of  operating  it,  and  the  value  of 
the  oil  actually  received.  Bradford 
Oil  Co.  -u.  Blair,  113  Pa.  St.  S3. 

A  lessee  of  coal  land  agreed  to  com- 
mence work  as  soon  as  practicable,  and 
to  mine  coal  from  the  leased  land  by 
June  I,  1885,  provided  there  was  found, 
a 'workable  vein  of  good,  merchantable 
coal,  and  in  that  case  to  pay  the  lessor 
a  certain  monthly  royalty?  No  coal 
was  ever  found  in  the  land  by  anyone, 
and  the  lessee   made  no  effort  to  find 


any,  and  whether  there   was  any 


coal 


there,  and  if  so,  whether  it  was  a  worka- 
ble vein  of  good,  merchantable  coal, 
were  only  matters  of  conjecture.  Held, 
that  the   lessor  was    not    entitled   to 
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recover  for  the  lessee's  failure  to  mine 
and  pay  royalty,  and  for  the  failure  to 
prospect  he  could  recover  only  nomi- 
nal damages.  Carl  v.  Granger  Coal 
Co.,  6g  Iowa  519.  See  also  Chamber- 
lain V.  Parker,  45  N.  V.  569. 

But  it  is  held  in  England  that  if  the 
lessor  shovi?s  that  in  case  lessee  had 
sunk  a  pit  he  would  have  found  coal,  he 
is  entitled  to  more  than  nominal  dam- 
ages. Pell  V.  Sherman,  10  Exch. 
766. 

Trotter  held  a  lease  of  a  mine  for  a 
term  of  thirty  years.  He  agreed  with 
Heckscher  and  his  assigns  to  furnish 
ore  therefrom  to  him  or  them  in  certain 
quantities  monthly,  and  in  case  of  his 
failure  so  to  do,  he  or  they  might  enter 
and  secure  the  ore,  charging  Trotter 
with  all  co.sts,  until  Trotter's  inability 
or  failure  should  be  satisfactorily  re- 
moved. Trotter  failed  to  deliver  ore; 
Heckscher  and  his  assigns  threatened 
to  enter;  Trotter  filed  a  bill  to  enjoin 
them  and  for  an  account;  the  court  let 
Heckscher  and  tiis  assigns  into  posses- 
sion; now  Trotter  files  supplemental 
bill,  and  asks  to  be  restored  to  posses- 
sion, alleging  that  he  can  now  furnish 
ore  under  the  contract;  he  also  asks  for 
an  account  for  waste,  and  for  a  manager; 
defendants  insist  that  Trotter  forfeited 
his  right  to  re-enter  by  his  miscon- 
duct and  bad  faith,  and  also  insist  that 
this  court  has  not  jurisdiction.  Held^ 
that  Trotter  is  entitled  to  the  possession, 
no  bad  faith  appearing;  held,  also,  that 
he  is  not  entitled  to  an  account  for 
waste,  nor  to  a  manager;  and  held,  that 
a  court  of  equity  has  jurisdiction. 
Trotter  v.    Heckscher,   42    N.    J     Eq. 

254-       .  ♦ 

An  oil  lease  contained  a  covenant  to 
continue  with  due  diligence  and  with- 
out delay  to  prosecute  the  business  to 
success  or  abandonment,  and  if  success- 
ful to  prosecute  the  same  without  inter- 
ruption for  the  common  benefit  of  the 
parties.  Held  to  mean,  that  in  the 
event  of  success,  exploring  and  drilling 
for  oil  should  be  continued  without  in- 
terruption for  the  common  benefit,  as 
well  as  gathering  and'  collecting  the  oil 
already  struck.  Bradford  Oil  Co.  v. 
Blair,  113  Pa.  St.  83. 

The  owner  of  land  in  which  there 
was  an  iron  mine  leased  for  twenty 
years  the  privilege  to  mine  and  haul 
off  all  iron  and  other  minerals  on  his 
tract  of  land,  the  lessees  to  pay  ten 
cents  a  ton  for  all  minerals  obtained 
from  the  premises,  and  to   commence 


developing  in  sixty  days  from  the  date 
of  the  lease.  Held,  that  the  lessees  had 
not  the  option  to  work  or  not  to  work 
the  mine  for  an  indefinite  time.  Rorer 
Iron  Co.  V.  Front,  83  Va.  397;  s.  c,  5 
Am.  St.  Rep.  285. 

Where  a  lease  of  mining  land  ex- 
pressly reserves  to  the  lessors  the  use 
and  possession  of  the  land  for  every 
other  purpose  than  that  of  mining  iron 
ore,  and  the  lessee's  right  to  cut  the 
timber  is  expressly  restricted  to  such 
as  might  be  wanted  for  mining  pur- 
poses, such  a  lease  is,  by  its  tenor,  one 
for  mining  iron  ore,  and  if  upon  dili- 
gent search  and  exploration  no  iron  ore 
is  found,  and  none  exists  in  or  under 
the  soil,  the  lessee  cannot  be  held  liable 
for  the  royalty.  Gribben  v.  Atkinson, 
64  Mich.  651.  See  also  Cook  v.  An- 
drews, 36  Ohio  St.  174;  Scioto  Fire 
Brick  Co.  v.  Pond,  38  Ohio  St.  65; 
Reed  v.  Beck,  56  Iowa  21. 

A  lessee  assigned  a.  half  interest  in 
the  lease  for  a  certain  sinn  in  cash,  and 
an  additional  sum  when  a  specified 
quantity  of  ore  should  be  produced. 
The  lease  provided  that  a  certain 
amount  of  work  should  be  done  within 
a  given  time.  Held,  that  the  assignee 
was  bound  to  work  the  mine  in  con- 
nection with  his  assignor,  the  original 
lessee,  though  such  obligation  was  not 
imposed  by  the  express  terms  of  the 
assignment  unless  such  work  would  be 
profitless.  Ray  v.  Hodge,  15  Oreg. 
20. 

Where  lessees  agreed  to  work  the 
furnaces  effectually,  unless  the  ironstone 
should  be  insufficient  in  quantity,  or 
would  not  by  itself,  or  with  a  proper 
mixture  and  process  in  the  smelting  or 
manufacturing  thereof,  make  good  pig 
iron,  it  was  not  necessary  that  the 
proper  mixture  should  be  found  upon 
the  premises,  if  it  could  be  procured  by 
them  as  articles  to  be  used  in 
their  trade  as  iron  manufacturers. 
Foley  V.  Addenbrooke,  13  M.  &  W. 
174. 

Where  a  lease  of  three  mines  in  the 
same  vein  provided  that  the  lessee 
should  work  the  mines  at  all  times  in  an 
effectual  manner,  the  lessee  might 
work  any  of  the  mines  he  saw  fit,  and 
is  not  bound  to  work  them  all  at  the 
same  time.  Low  Abinger  v.  Ashton, 
L.   R.,  17  Eq.  358;  s.  c,  9   Moak's  Rep. 

585- 
Contracts     as     to     Entrances. — See 

Meyer  v.  Marshall  (W.  Va.),  11  So.  E. 
Rep.  730. 
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He  is  bound  to  take  out  from  the  mine  the  amount  stipulated 
in  the  lease. ^ 


1.  McKnight  v.  Kreutz,  51  Pa.  St. 
232;  Esheiman  v.  Thompson,  63  Pa. 
St.  495;  G'jlej'  V.  Kellerman,  123  Pa. 
St.  491;  Powell  t;.  Burroughs,  54  Pa. 
St.  329;  Kraber's  Appeal,  12  Rep.  476; 
Randolph  v.  Harden,  44  Iowa  328; 
Watson  Coal  &  Min.  Co.  v.  Casteel,  73 
Ind.  2g6;  Ormsbv  Coal  Co.  v.  Best- 
wick  (Pa.),  18  Atl.  Rep.  538;  Bute  -u. 
Thompson.  13  M.  &  W".  487;  s.  c,  14  L. 
J.  Exch.  95;  CliiFord  v.  Watts,  L.  R. 
5  C.  P.  577.  See  Tod  v.  Stambaugh, 
37  Ohio  St.  469. 

The  lessee  is  not  bound  to  take  out 
the  amount  of  ore  mentioned  in  the 
lease,  unless  it  can  be  done  by  reason- 
able eiTort.  Cook  v.  Andrews,  36  Ohio 
St.  178;  Scioto  Firebrick  Company  v. 
Pond,  38  Ohio  St.  65;  Ray  t;.  Hodge, 
15  Oreg.  20;  Guth's  Appeal  (Pa.),  2 
Cent.  Rep.  767;  Smith  v.  Morris,  2  Bro. 
Ch.  Cas.  311,  and  note.  See  Brainerd 
V.  Arnold,  27  Conn.  617;  and  comfare 
Jervis  V.  Tompkinson,  i  H.  &  N.  195; 
s.c,  26  L.J.  Exch.  41;  "advantageously," 
is  synonj'mous  with  "beneficially"  or 
"profitably."  Carman  v.  Potts  (Pa.), 
19  A.  1071.  But  to  be  relieved  from 
paying  rent  he  must  terminate  his  lease 
as  therein  required  to  do.  Palmer  v. 
Wallbridge,  15   Supr.  Ct.  Canada  650. 

Where  a  lease  contains  a  condition 
or  covenant  that  the  m'ne  shall  be 
worked  so  far  as  it  ought  to  be  worked, 
this  covenant  is  satisfied  if  the  lessee 
has  made  sufficient  trials  to  show  that 
there  is  nothing  in  the  mine  which 
would  justify  its  being  worked.  He  is 
not  bound  to  work  it  at  a  loss.  Jones 
V.  Shears,  7  C.  &  P.  346;  s.  c,  32  Eng. 
Com.  L.  649;  Newton  v.  Nock,  43  L. 
T.,  N.  S.  197;  Bainbridge  on  Mines, 
p.  265;  Hanson  %'.  Boothraan,  13  East 
22;  Walker  v.  Tucker,  70  111.  527; 
Cook  V.  Andrews,  36  Ohio  St.  174;  Ray 
V.  Hodse,  15  Oreg.  20. 

But  this  depends  somewhat  upon  the 
language  of  the  covenant.  Ridgway 
V.  Sneyd,  i  Kay  627;  McUers  v.  Devon- 
shire, 16  Beav.  252;  o.  c,  22  L.  J.  Ch. 
310.  See  Morris  v.  Smith.  3  Doug. 
279;  s.  c,  inequity,  2  Brown's  C.  C.311; 
s.  c,  2  Dickens  697;  Griffiths  v.  Rigb}', 
I  H.  &  N.  237;  Catr  v.  Benson,  L.  R., 
3  Ch.  App.  524;  Phillips  V.  Jones,  9  Sim. 
519;  Gowan  v.  Christie,  L.  R.,  2  S.  C. 
App.  273;  s.  c,  5  Moak.  114. 

It  was  held  in  an  English  case  that. 


where  the  lease  reserved  no  rent  cer- 
tain but  only  a  tonnage  rent  in  the 
quantity  raised,  the  tenant  was  bound 
to  begin  working  immediately  and  to 
proceed  without  intermission.  Sharp 
V.  Wright,  28  Beav.  120. 

Where  the  lessee  agreed  to  pay  a 
fixed  price  for  every  ton  of  "clean  and 
merchantable  ore  "  mined,  and  to  mine 
a  stated  number  of  tons  annually,  or  in 
default  thereof  to  pay  a  stated  royaltji 
annually,  the  lessee  is  discharged  from 
liability  if  he  show  his  inabilitv  to 
mine  "  merchantable  ore."  Muhlen- 
berg 7'.  Hennig,  116  Pa.  St.  138. 

But  a  lease  merely  providing  for 
ro^'alty  on  all  "merchantable  iron"  it  is 
no  defense  to  an  action  for  royalty  that 
the  mine  as  located  could  not  be  profit- 
ably worked.  Clark  v.  Midland  Blast 
Furnace  Co.,  21  Mo.  App.  58. 

Where  the  lessee  covenanted  to  raise 
a  stated  amount  of  coal  each  year  it  is 
no  defence  that  there  was  none  left  in 
the  mine.  Marquis  of  Bute  v.  Thomp- 
son, 13  M.  &  W.  487;  Ridgway  v. 
Snej'd,  I  Kay  627. 

But  if  the  lessee's  covenant  was  to 
work  a  coal  mine  so  long  as  it  was 
fairly  workable,  he  was  not  bound  to 
work  it  though  there  was  coal  in  the 
mine,  if  it  was  of  such  character  that  it 
would  not  pay  to  work  it.  Jones  v. 
Shears,  7  C.  &  P.  346;  s.  c,  32  E.  C.  L. 
649.  Comfare  Phillips  v.  Jones,  9 
Sim.  519. 

If  the  mine  is  excavated  the  lessee  is 
not  bound  further.  Walker  v.  Tucker, 
70  111.  527;  Gowan  v.  Christie,  L.  R., 
2  S.  C.  App.  173;  5  Moak's  Rep.  114. 

But  it  is  no  excuse  that,  though 
worked  in  a  good  and  workmanlike 
manner,  the  mine  would  not  yield 
sufficient  coal  to  pa3'  for  working. 
Walker  v.  Tucker,  70  111.  527.  See 
McDowell  V.  Hendricks,  67  tnd.  513; 
Krober's  Appeal,  12  Rep.  476;  s.  ,c.,  9 
Min.  Rep.  127. 

Where  the  roj'alty  is  to  be  paid  in 
ore,  it  must  be  delivered  in  marketable 
condition.  Audenried  v.  Woodward, 
28  N.  J.  L.  265. 

Plaintiflf"  leased,  conveyed  and  trans- 
ferred "  to  defendant  for  a  term  of 
years  a  tract  of  land  "  upon  which  is 
"an  iron  bank,"  with  the  exclusive  right 
to  mine  the  same.  Defendant  agreed 
to  mine  and  remove  a  certain  quantity 
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Instroke  or  Outstrokc. — As  to  right  to  work  by  instroke  or 
outstroke.^ 

4.  Agreement  to  Lease. — Where  an  agreement  to  lease  is  broken 
by  the  owner  of  the  land,  the  other  party  is  entitled  to  recover 
the  value  of  the  mining  privilege,^ 


of  ore  annually  and  to  pay  a  certain 
royalty.  Held,  that  defendant  was 
liable  for  royalty  on  the  amount  of  ore 
■  agreed  to  be  mined,  whether  the  ore 
found  in  the  bank  was  of  a  quality  to 
make  it  merchantable  or  not.  Clark 
V.  Midland  Blast  Furnace  Co.,  21  Mo. 
App.  58. 

A  lease  of  a  disused  zinc  mine  and 
concentrating  works  contained  a  pro- 
vision that  the  lessee  should  pay  a 
stated  rOA'alty  per  ton  for  ore  mined 
and  a  stated  royalty  per  ton  for  ore  con- 
centrated, payable  annually;  but  in  case 
the  royalty  in  any  year  fell  below  ,$1,000, 
then  such  sum  was  to  be  paid  in  addi- 
tion to  the  royalty  as  would  make  the 
rent  for  the  year  amount  to  $1,000. 
Held,  that  the  lessee  was  bound  to  pay 
at  least  $1,000  each  year  for  the  privi- 
lege of  taking  and  experimenting  with 
the  mine,  and  it  would  be  no  defence  to 
show  that  there  was  an  almost  entire 
absence  of  ore.  .Bamford  v.  Lehigh 
Zinc  &  Iron  Co.,  33  Fed.  Rep.  677.  And 
where  a  lease  provides  that  a  certain 
amount  of  ore  shall  be  taken  out,  and  that 
lessee  shall  pay  roj'alty  on  that  amount, 
he  js  liable  for  the  royalty  whether  he 
take  out  the  specified  quantity  of  ore  or 
not,  even  though  a  portion  of  the  terra 
is  necessarily  occupied  in  making 
preparations  to  commence  actual 
mining.  Flynn  t..  White  Breast  C.  & 
M.  Co..  ^2  Iowa  73S. 

Under  a  lease  to  defendant  for  such 
term  as  would  enable  it  to  mine  and 
remove  the  ore,  defendant  agreed  to 
mine  all  the  ore  where  the  vein  was 
fifteen  inches  thick,  and  where  it  was 
less  than  that  it  was  at  its  option 
whether  to  mine  or  not.  It  further 
agreed  to  mine  at  least  S.ooo  tons 
a  year,  and  to  pay  twenty  cents  for 
every  ton  mined.  By  this  lease  defend- 
ant became  bound  absolutelj'  to  take 
out  all  the  ore  where  it  lay  in  a  vein  of 
fifteen  inches  thickness  or  more;  and 
also  to  take  out  the  ore  where  the  vein 
was  thinner,  unless  it  exercised  its  op- 
tion not  to  do  so,  and  so  informed  the 
lessor.  If  the  vein  held  out  of  a  thick- 
ness of  fifteeri  inches,  lessee  was  bound 
to  work  the  rnine  to  exhaustion;  and  if  it 
became  less  than  fifteen  inches  thick,  it 


was  still  bound  to  work  what  there 
was,  unless  it  surrendered  the  lands. 
Until  one  of  these  things  were  done  it 
was  bound  to  pay  at  least  $1,600  per 
annum.  Gilmore  v.  Ontario  Iron  Co., 
86  X.  Y.  455. 

The  lessee  of  coal  lands  agreed,  in 
case  the  quantity  mined  should  fall 
short  of  a  certain  minimum  quantity  in 
any  year,  to  pay  the  same  rent  as  if 
such  amount  had  been  mined.  The 
lease  further  provided  that,  if  in  any 
vear,  he  mined  more  than  such  quan- 
\\ty,  the  excess  should  be  set  off  against 
the  deficiency  of  any  other  year.  Held, 
that  it  is  not  necessary  that  the  defi- 
ciency should  have  occurred  in  a  year 
prior  to  that  in  which  an  excess  was 
produced;  but  that  an  excess  in  any 
year  might  be  applied  to  a  deficiency  of 
any  subsequent  year.  Mclntyre  v. 
Mclntyre  Coal  Co.,  105  N.  Y.  264. 

A  lease  which  required  the  payment 
of  a  stated  royalty  per  ton,  the  mini- 
mum royalty  to  be  $i,200  a  year,  con- 
tained a  provision  that  if  lessees  did  not 
surrender  the  possession  by  a  day  fixed, 
the  very  refusal  to  surrender  should 
constitute  an  acknowledgment  on  their 
part  that  there  was  a  sufficient  quantity 
of  ore  on  the  property  to  pay  the  mini- 
mum royalty.  Held,  that  the  failure 
to  surrender  was  not  conclusive,  but 
threw  upon  the  lessees  the  burden  of 
proving  that  there  was  not  ore  in  pay- 
ing quantities.  McCahan  v.  Wharton, 
121  Pa.  St.  424. 

1.  Bainb.  on  Mines  (2nd  ed.)  90;  Rog- 
ers' Min.  403;  Whalley  v.  Ramage,  10 
West's  Rep.  (Eng.)  315;  Lewis  v.  Foth- 
ergill,  L.  R.,  5  Ch.  App.  103  ;  Jegon  v. 
Vivian,  L.  R.,  6Ch.  App, 742;  Wheatley 
V.  Westminster  Br^'mbo  Coal  Co.,  L. 
R.,  9  Eq.  538;  Tiley  v.  Moyers,  25  Pa. 
St.  397. 

Winning. — For  definition,  see  Lewis 
V.  Fothergill,  L.  R.,  5  Ch.  103;  Lord 
Rokey  -v.  Elliot,  L.  R.,  Ch.  D.  277. 

2.  Chambers    v.    Brown,   69     Iowa 

In  case  of  coal  lands  this  value  is  to 
be  determined  in  view  of  the  thickness 
and  extent  of  the  veins,  their  depth  be- 
low the  surface,  the  amount  of  royalty 
agreed  to  be  paid,  and  all  the  other  at- 
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5.  Warranty. — -There  is  no  implied  warranty  in  a  lease  that  the 
land  contains  the  mineral  mentioned  therein.* 

6.  Rights  of  Licensee. — -A  licensee  acquires  no  right  of  property 
in  the  minerals  till  they  are  severed  from  the  land.^ 

7.  Revocation  and  Forfeiture. — A  verbal  licence  to  mine  is  revo- 
cable at  will,  unless  coupled  with  an  interest  or  unless  the  licensee 
has  actually  expended  money  or  labor  in  consequence  thereof.* 


tending  facts;  but  there  should  be  no 
speculative  estimate  of  profits.  Cham- 
bers V,  Brown,  69  Iowa  213. 

Specific  Performance. — As  to  when 
equitj'will  decree  specific  performance 
of  an  agreement  for  a  lease,  see  Grum- 
mett  V.  Gingrass  (Mich.),  43  N.  W. 
Rpp.  999,  which  construes  Pub.  Acts 
Mich.  1S83,  No.  73,  and  explains  Rustt;. 
Conrad,  47  Mich.  449;  11  N.  W.  Rep. 
265. 

i.  Harlan  v.  Lehigh  Nav.  &  Coal 
Co.,  35  Pa.  St.  287;  Clark  i<.  Babcock, 
23  Mich.  164;  Fort  Scott  Coal  &  Min. 
Co,  V.  Sweeney,  15  Kan.  244;  Gowan 
V.  Christie,  L.  R.,  2  Sc.  App.  273;  s.  c,  5 
Moak's  Rep.  114;  Jeiferys  v.  Fairs,  L. 
R.,  4  Ch.  Div.  448. 

2.  Bainbridge  on  Mines,  p.  300; 
Grubb  V.  Bayard,  2  Wall.  Jr.  (U.  S.) 
81. 

3.  Riddle  i'.  Brown,  20  Ala.  412;  s. 
c,  56  Am.  Dec.  202;  Bracken  v.  Rush- 
ville  Gravel  Road  Co.,  27  Ind.  346; 
Bush  V.  Sullivan,  3  C.  Greene  (Iowa) 
344;  s.  c,  54  Am.  Dec.  506;  Beatty  w. 
Gregor3',  17  Iowa  109;  Upton  v.  Bra- 
zier, 17  Iowa  153;  Harkness  v.  Burton, 
39  Iowa  loi;  Desloge  v.  Pearce,  38  Mo. 
588;  Huff  V.  McCauley,  53.  Pa.  St.  206; 
Funk  V.  Haldeman,  1:3  Pa.  St.  329; 
Rynd  v.  Rynd  Farm"  Oil  Co.,  63  Pa. 
St.  397;  Gillett  V.  Treganza,  6  Wis. 
343;  Keeler  v.  Green,  21  N.J.  Eq.  27; 
East  Jersey  Iron  Co.  v.  Wright,  32  N. 
J.  Eq.  (s  Stew.)  248;  Wheeler  v.  West, 
71  Cal.  126;  Sheldon  v.  Davey,  42  Vt. 
637;  Doe  t).  Wood,  2  Barn.  &  Aid.  724; 
Roberts  v.  Rose,  3  H.  &  C.  162;  s.  c, 
33  L.  J.  Exch.  I,  241;  s.  c,  affirmed  on 
appeal,  4  H.  &  C.  103;  L.  R.,  i  Exch. 
82;  s.  c,  35  L.J.  Exdi.  62. 

It  is  none  the  less  revocable  because 
a  consideration  has  been  paid  for  it. 
Wood  V.  Leadbetter,  13  M.  &  W.  838; 
HuflF  V.  McCauley,  53  Pa.  St.  206; 
Dark  v.  Johnston,  55  Pa.  St.  164. 

Whether  a:  licence  in  writing  is  rev- 
ocable, see  Rogers  on  Mines  313.  It 
is  not  if  it  has  been  acted  on.  Dark  v. 
Johnston,  55  Pa.  St.  164. 

A  licence  cannot  be  revoked  so  as  to 


make  an  entry  under  it,  or  acts  done 
under  it  trespasses.  Fuhr  v.  Dean,  26 
Mo.  ti6.  But  if  the  licensee  continues 
work  after  revocation,  he  becomes  a 
trespasser.  Lockwood  v.  Lunsford,  56 
Mo.  68;  Lunsford  v.  La  Motte  Lead 
Co.,  54  Mo.  426. 

A  licence  is  presumed  to  continue 
until  revoked.  Keeler  v.  Green,  21  N. 
J.  Eq.  (6  C.  E.  Green)  27. 

If  a  licence  is  coupled  with  an  inter- 
est growing  out  of  the  expenditures 
made  pursuant  to  its  requirements,  it 
cannot  be  revoked  at  the  pleasure  of  the 
licensor.  Silsb3'  v.  Trotter,  29  N.  J, 
Eq.  228;  s.  c,  3  Min.  Rep.  137. 

Under  the  Wiscon.sin  statute  a 
mining  licence  is  irrevocable  after 
the  licensee  has  struck  a  valuable  dis- 
covery or  prospect,  whether  he  has 
made  an  actual  entry  under  the  licence 
or  not.  Rev.  Stat.  Wis.,  §  1647;  Tip- 
ping V.  Robbins,  64  Wis,  546. 

A  statute  of  Wisconsin  (Rev.  Stat, 
§  1647)  making  mining  leases  irrevo- 
cable after  valuable  mineral  has  been 
discovered,  applies  only  to  leases  tliat 
are  valid  in  their  inception.  Tipping  v. 
Robbins,  71  Wis.  507. 

Upon  revocation  the  licensee  is  en- 
titled to  be  com.perisated  for  his  money 
and  labor  expended.  Beatty  v.  Gregory, 
17  Iowa  109;  Harkness  v.  Burton,  39 
Iowa  loi. 

Where  the  licensee  constructs  a  tun- 
nel for  the  purpose  of  mining  under 
the  licence,  with  the  understanding  that 
he  is  to  be  reimbursed  for  the  expense 
thereof  out  of  the  licensor's  share  of 
the  ore  mined,  he  is  entitled  to  the  ex- 
clusive use  of  the  tunnel,  if  such  use  is 
necessary  to  enable  him  to  mine  the 
quantity  of  ore  named  in  the  licence 
within  the  time  limited  therein.  Silsby 
V.  Trotter,  29  N.  J  Eq.  228;  s.  c,  3 
Min.  Rep.  137.  See  Manganese  Iron 
Ore  Co.  V.  Trotter,  29  N.  J.  Eq.  561. 

A  miner  who  has  entered  and  made 
expenditures  upon  land  under  an  un- 
limited parol  licence,  and  whose  right 
has  not  been  in  any  way  terminated, 
may    maintain    ejectment 
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The  rule  applying  to  the  forfeiture  of  a  mining  lease  is  such   as 
applies  to  all  leases.' 

XII.  Remedies — 1.  Damages  for  Abstracting  Minerals. — An  action 
lies  for  the  wrongful  removal  of  minerals  from  a  mine  or  mining 
claim.^  The  measure  of  damages  depends  upon  the  circumstances 
of  the  case.  In  England  the  law  is  well  established^  that  where 
the  trespass  has  been  wilful*  or  there  has  been  negligence^  or 
fraud, ^  the  measure  of  damages  is  the  value  of  the  coal  at  the 
mouth  of  the  mine,  less  the  cost  of  carrying  it  from  where  it  was 
severed,  allowing  nothing  for  the  severing.''  But  where  the  tres- 
pass has  been  inadvertent*  or  by  mistake®  or  made  under  a  bona 

licensor  or  his  lessee.     Beatty  v.  Greg- 
ory, 17  Iowa  log. 

1.  The  necessary  work  of  removing 
water  which  has  flooded  a  quarry  is  in- 
cluded within  the  words  "working  the 
quarry,"  whicjn  provide  for  a  forfeiture 
for  not  working  the  quarry  for  "three 
successive  months,"  for  it  is  part  of  the 
necessarj'  work  for  the  proper  and  con- 
venient use  of  the  pit.  Miller  v.  Ches- 
ter Slate  Co.  (Pa.),  i8  Atl.  Rep.  .-565. 

Abandonment. — As  to  what  consti- 
tutes an  abandonment  under  a  lease, 
see  Ormsby  Coal  Co.  v.  Bestwick 
(Pa.).  18  Atl.  Rep.  538. 

2.  If  the  plaintiff  shows  a  discovery, 
location  and  possession,  he  shows  him- 
self entitled  to  maintain  an  action  of 
trespass.  But  evidence  of  damage  out- 
side the  ores  converted  is  not  admissi- 
ble unless  specially  pleaded,  the  gist  of 
the  action  being  the  wrongful  entry. 
Patchen  -j.  Keeley,  19  Xev.  404;  Low 
Moor  Co.  V.  Stanley  Coal  Co.,  34  L.  T. 
186. 

A  person  entering  beneath  the  sur- 
face within  the  side  lines  of  a  mining 
claim  and  attempting  to  take  ore  there- 
from is  prima  facie  a  trespasser. 
Cheesroan  v.  Shreeve,  37  Fed.  Rep.  36; 
Bluebird  Min.  Co.  v.  Murray  (Mont.), 
23  Pac.  Rep.  1022. 

One  purchasing  ore  from  the  person 
mining  it,  who  has  mined  it  by  tres- 
passing, is  guilty  of  a  conversion. 
Omaha  etc.  Smelt.  &  Ref.  Co.  v.  Ta- 
bor (Colo.),  21  Pac.  Rep.  925. 

In  a  suit  for  trespass  defendants  can- 
not, after  suit  brought,  unite  several 
claims,  each  having  a  portion  of  the 
outcrop,  for  the  purpose  of  asserting 
the  right  to  follow  a  vein  upon  its  dip, 
when  said  right  does  not  exist  with- 
in the  claims,  considered  separately. 
Cheesman  v.  Shreeve,  40  Fed.  Rep.  787. 

Evidence. — In  trespass  for  taking  coal 
from  plaintiff's  land  adjoining  defend- 
ant's mine,  defendant  denied  the  tres- 


pass; but  an  experienced  miner,  who 
was  well  acquainted  with  the  defend- 
ant's mine,  testified  that  it  would  take  a 
year  to  remove  all  the  coal  therefrom 
in  the  way  the  shaft  was  then  operated. 
It  was  shown  that  defendant's  lessee 
had  worked  the  mine  for  more  than  a 
year  close  to  plaintiff's  land.  Held, 
that  the  evidence  was  sufficient  to  sup- 
port a  verdict  for  plaintiff.  Williams  v. 
Ma^'  (Kan.),  24  Pac.  Rep.  52. 

3.  Taylor  v.  Mostvn,  L.  R.,  33  Ch. 
D.  226;  Martin  v.  Porter,  5  M.  Jc  W. 
353;  Morgan  v.  Powell,  3  Q^  B.  22S; 
43  Eng.  Com.  Law  734;  \\"\\A  v.  Holt, 
9  M.  &  W.  672;  Llynvi  v.  Brogden,  II 
L.  R.,  Eq.  iSS. 

4.  Martin  v.  Porter,  5  M.  &  W.  353; 
Comment  of  the  court  in  Jegon  v. 
Vivian,  L.  R.,  6  Ch.  Ap.  742. 

5.  That  was  the  language  of  Lord 
Wengsleydale;, regarding  Wood  v. 
Morewood,  3  Q^  B.  440,  n.;  s.  c,  43 
Eng.  Com.  Law  810. 

6.  Ecclesiastical  Commrs.  for  Eng- 
land V.  North  Eastern  R.  Co.,  4  Ch.  D. 

Such  is  the  rule  of  damages,  where 
an  adjoining  estate  is  purchased  by  a 
mine  owner  without  disclosing  the  fact 
that  he  had  without  authority  mined 
coal  from  such  land.  Fothergill  v. 
Phillips,  6  L.  R.,  Ch.  D.  770. 

7.  See  the  cases  above  cited. 

The  severing  is  not  to  be  allowed  for 
on  the  principle  that  the  intruder,  being 
a  trespasser  and  having  converted  into 
a  chattel  that  which  was  part  of  the 
freehold,  the  freeholder  or  reversioner 
is  entitled  to  the  chattel  so  converted  at 
the  moment  it  becomes  .a  chattel;  and 
as  it  becomes  a  chattel  at  the  bottom  o£ 
the  pit,  the  trespasser  is  not  allowed  for 
the  process  which  converted  it  into  a 
chattel. 

8.  Hilton   V.   Woods,   4  L.    R.,   Eq. 

43-- 

9.  In    re   United   Merthvr  Colliery 
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fide  belief  of  title^  and  in  the  absence  of  any  suggestion  of  fraud,* 
the  measure  of  damages  is  the  value  of  the  coal  at  the  pit's 
mouth,  less  the  actual  disbursements,  not  including  any  profit  or 
trade  allowances,  for  severing  and  bringing  it  to  bank,  so  as  to 
place  the  owner  in  the  same  position  as  if  he  had  himself  severed 
and  raised  the  coal.* 

In  either  case  there  is  also  to  be  added  such  other  damage  to 
the  land  as  the  mining  may  have  caused,*  and  to  compensation 
in  the  way  of  way-leave  and  royalty  for  all  minerals  gotten  by  the 
trespassers  from  their  own  mines  and  carried  under  the  land.^ 
The  wrongdoer  is  not  liable  to  thfe  mine  owner  for  rent.*" 

Since  the  passage  of  Lord  Cairn's  act,  courts  of  equity  in  Eyig- 
land  have  the  power  to  assess  damages,  and  calculate  them  accord- 
ing to  the  rules  adopted  by  the  courts  of  lawJ 

In  ascertaining  which  rule  should  apply  the  principle  adopted 
is,  that  the  milder  rule  should  govern,  subject  to  any  case  made  of 
a  special  character  which  would  induce  the  court  to  swerve  from 
it.8 


Co.,  L.  R.,  15  Eq.  46.  Compare  Eccle- 
siastical Commrs.  for  England  v. 
Northeastern  R.  Co.,  4  Ch.  D.  S45. 

1.  Hilton  V.  Woods,  4  L.  R."  Eq. 
432;  Ashton  V.  Stock,  6  Ch.- D,  719; 
Jegon  V.  Vivian,  6  L.  R.,  Ch.  742. 

It  has  been  applied  where  the  court 
said  that  defendant  had  acted  fairly 
and  honestly.  That  was  the  language 
of  Lord  Wengsleydale.  regarding 
Wood  V.  Morewood,  3  Q^B.  440,  n. 

Also  applied  where  there  was  a 
bo7ia  fide  expectation  of  a  contract; 
where  there  was  knowledge  on  the  part 
of  the  owner  of  the  coal  that  this  ex- 
pectation would  be  immediately  acted 
upon  by  an  entry  upon  the  property. 
Trotter  i'.  McLean,  13  Ch.  D.  574. 

2.  Ill  re  United  Merthyr  Colliery 
Co.;  Ex  parte 'Po^eW  Duffryn  Steam 
Coal  Company's  Claim,  15  L.  R.,  Eq. 
46;  21  W.  R.  117;  I3ainbridge  on 
Mines  448. 

Specific  Performance. — The  measure 
of  damages  against  the  vendor  of  a 
coal  mine,  against  whom  a  suit  for 
specific  performance  was  brought,  and 
who  had,  during  his  delay  of  comple- 
tion, worked  the  mine  for  his  own 
benefit,  is  the  market  value  of  the  coal 
in  situ — i.  c,  the  value  at  the  place 
where  it  was  to  be  sold,  less  the  cost  of 
severing  it  and  taking  it  from  the 
mines  to  that  place.     Brown   v.  Dibbs, 

37  L-  T.  171. 

3.  In  re  Merthyr  Colliers  Company; 
Ex  parte  Powell  Duffryn  Steam  Coal 
Co..  15  L.  R.,  Eq.  461  21  W.  R.  117. 
See  also  cases  cited  above. 


4.  Jegon  -'.  Vivian,  5  L.  R.,  Ch.  742. 

5.  Williams  v.  Raggett,  46  L.  J.  Ch. 
S49;  32  L.  T.  96;  Fothergill  v.  Phillips, 
6  Ch.  D.  770. 

In  Hilton  v.  Woods,  4  L.  R.  Eq.432; 
36  L.  J.  Ch.  941,  it  was  held  in  a  suit  in 
equity  on  account  of  coal  wrongfully 
worked  by  defendant  that  where  the 
working  was  inadvertent  and  without 
fraud  the  damages  should  be  assessed 
at  the  fair  market  value  of  the  coal,  as 
if  the  coal  field  had  been  purchased  by 
him.  See  also  Joicey  v.  Dickinson,  45 
L.  T.  643.  The  same  rule  was  applied 
in  Livingstone  v.  Rawyard's  Coal  Co., 
L.  R.,  5  App.  Cas.  25;  but  this  case 
was  explained  in  Taylor  v.  Mostyn,  33 
L.  R.,  Ch.  D.  226,  as  being  a  peculiar 
one,  and  one  by  which  thej'  were  not 
bound,  as  the  mine  in  question  was  a 
small  one,  having  no  shaft  in  it  and 
quite  surrounded  by  other  mines. 

6.  Wild  V.  Holt,  9  M.  &  W.  672; 
Llynvi  Co.  v.  Brogden,  11  L.  R.,  Eq. 
188:  40  L.J.  Ch.  46. 

The  rate  at  which  leases  are  made  is 
no  proper  criterion  of  damages  for 
wronefuUy  working  lead  on  lands  of 
the  United  States.  United  States  v. 
Magoon,  3  McL.  (U.  S.)  171. 

7.  Jegon  V.  Vivian,  6  L.  R.  Ch.  742. 

8.  Jegon  V.  Vivian,  6  L.  R.  Ch.  742;  . 
Trotter  v.  McLean,  13  Ch.  D.  S7f 
The  court  in  this  case  said;  "Otherwise 
on  the  one  hand,  it  trespass  might  be 
committed  with  impunity  if  the  rule  (« 
pcenam  were  not  insisted  upon;  so,  on 
the  other  hand,  persons  might  stand  b^ 
and  see  their  coal  worked,  being  sp'"" 
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The  decisions  in  America  are  in  direct  conflict  with  one  another, 
a  portion  .of  them  holding  that  the  harsher  rule  as  laid  down  in 
Martin  v.  Porter  should  be  followed  in  all  cases,  even  where  the 
trespass  occurred  by  reason  of  inadvertence  or  mistake.* 

Other  courts  have  adopted  the  milder  rule  as  the  measure  of 
damages,  stating  as  the  reason  for  so  doing  that  the  only  safe  and 
just  rule  is  to  give,  in  the  absence  of  fraud,  malice,  or  culpable 
negligence,  complete  indemnity  to  the  party  injured,  but  no  pun- 
ishment to  the  wrongdoer,^  it  will  be  observed  that  our  Amer- 


the  expense  of  mining  and  getting  it. 
.1  .  The  milder  rule  is  to  be  as- 
sumed when  the  propriety  of  applying 
the  contrary  is  not  shown,  and  they 
throw  the  burden  on  him  who  asserts 
that  the  severer  rule  ought  to  be  ap- 
applied.  .  .  .  The  milder  rule  should 
also  be  applied  where  persons  stand  by 
and  see  their  coal  worked." 

1.  Illinois  &  St.  Louis  R.  &  Coal 
Co.  V.  Ogle,  82  III.  627;  92  111.  353; 
Robertson  v.  Jones,  71  111.  405;  Mc- 
Lean Co.  Coal  Co.  V.  Lennon,  gi  111. 
561;  33  Am.  Rep.  64;  Maye  v.  Yappen, 
23  Cal.  306;  Goller  v.  Fett,  30  Cal.  481, 
485  (discussed  in  Waters  v.  Stevenson, 
13  Nev.  177);  Berlin  Coal  Co.  v.  Cox, 
39  Md.  i;  s.  c,  17  Am.  Rep.  525;  Ben- 
nett -'.  Thompson,  13  Ired.  (N.  Car.) 
L.  146. 

The  following  is  the  rule  adopted  in 
Illinois  as  passed  upon  jn  Illinois  &  St. 
Louis  R.  Co.  V.  Ogle,  82  111.  627:  "If 
the  jury  believe  from  the  evidence  that 
the  defendant  trespassed  upon  plain- 
tiff's land,  and  mined  coal  therefrom, 
and  converted  it  to  its  own  use,  the 
jury  are  to  be  in  no  wise  limited  by  the 
value  of  the  land  itself,  but  must  regard 
the  instructions  of  the  court  upon  the 
question  of  what  is  the  proper  measure 
of  damages."  'Tf  the  jury  believe,  from 
the  evidence,  that  the  defendant,  by  its 
servants  and  employees,  mined  coal 
from  plaintiff's  land  without  his  con- 
sent, as  alleged  in  the  declaration,  and 
did  so  by  mistake  or  inadvertence,  and 
without  knowledge  that  the  coal  was 
being  mined  from  plaintiff's  land,  then 
the  jury  are  bound  to  allow  plaintiff 
the  value  of  the  coal  taken  from  his 
land  within  five  years  before  this  suit 
was  commenced,  estimated  at  the  pit 
mouth,  less  the  cost  of  carrying  it 
where  it  was  dug  to  the  pit  mouth,  or, 
in  other  words,  the  plaintilT,  under  the 
above  circumstances,  is  to  be  allowed 
the  value  of  the  coal  at  the  pit  mouth, 
less  the  cost  of  carrying  it  there  from 
the  place  where  it   was  dug,  allowing 


defendant  nothing  for  the  digging,  the 
verdict,  however,  not  to  exceed  $65,000." 

2.  Forsyth  t'.  Wells,  41  Pa.  St.  291; 
s.  c,  So  Am.  Dec.  617;  Lyon  j.  Gorm- 
ley,  53  Pa.  St.  261,  265;  Kier  v.  Peter- 
son, 41  Pa,  St.  357;  Lykens  Valley 
Coal  Co.  V.  Dock,  62  Pa,  St.  232; 
Waters  v.  Stevenson,  13  Nev.  157;  29 
Am.  Rep.  293;  United  States  v.  Ma- 
goon,  3  McLean  (U.  S.)  171;  Cheesman 
V.  Shreeve,  40  Fed.  Rep.  787;  Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Co.,  102 
Mass.  86;  Austin  v.  Huntsville  Coal 
and  Min.  Co. ,72  Mo.  535;  s.  c,  36  Am. 
Rep.  770.  See  also  Sedgwick  on  Dam. 
536,  S.SS,  note. 

In  Forsyth  xk  Wells,  supra^  which 
was  a  question  of  mere  mistake  because 
of  the  uncertainty  of  boundaries,  trover 
was  brought  and  held  to  be  a  proper 
form  of  action,  and  one  that  affords 
compensation  not  onlv  for  the  value  of 
the  goods,  but  also  for  the  outrage  and 
malice  in  taking  and  detaining.  It  is 
simply  a  form  of  reaching  a  just  com- 
pensation, according  to  circumstances, 
for  goods  wrongfully  appropriated. 
When  there  is  no  fraud,  violence  or 
malice,  the  just  value  of  the  property 
is  enough  (11  Casey  28).     .  Tres- 

pass may  be  waived  and  trover  main- 
tained without  giving  up  any  claim  for 
any  outrage  or  violence  in  the  act  of 
taking    (3    Barr.    13).  We   do 

find  cases  of  trespass  where  judges 
have  adopted  a  mode  of  calculating 
damages  for  taking  coal  that  is  sub- 
stantially equivalent  to  the  rule  laid 
down  by  the  cominon  pleas  in  this 
case,  even  where  no  wilful  wrong  was 
done,  unless  the  taking  of  the  coal  out 
by  the  plaintiff's  entry  was  regarded  as 
such.  5  M.  &  W.  351;  9  Id.  672;  3  Q^ 
B.  283.  And  see  28  Eng.  L,  &  E.  175. 
But  even  then  we  canpot  avoid  feeling 
that  there  is  a  taint  of  arbitrariness  in 
such  a  mode  of  calculation,  because  it 
does  not  trulv  mete  out  just  compensa- 
tion. We  prefer  the  rule  in  Wood  v. 
Morewood,   3    Q^  B.   440,   u.,    where 
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ican  courts  apply  Martin  v.  Porter  as  one  in  which  the  trespass 
was  not  wilful,  while  the  English  authorities  treat  the  case  as  one 
of  wilful  trespass.^ 

If  a  trespasser  works  a  mine  under  a  bona  fide  claim  of  title,  he 


Parke,  B.,  decided,  in  a  case  of  trover 
for  taking  coals,  that  if  the  defendant 
acted  fairly  and  honestly  in  the  full  be- 
lief of  his  right,  then  the  measure  of 
damages  is  the  fair  value  of  the  coals, 
as  if  the  coal  field  had  been  purchased 
from  the  plaintiffs.  See  also  Bain- 
bridge  on  Mines  and  Minerals  510;  17 
Pick.  fMass.)   i. 

In  Waters  v.  Stevenson,  supra^ 
Leonard,  J.,  said:  "We  are  of  the 
opinion  that  in  all  actions  sounding  in 
tort,  no  fraud  or  culpable  negligence 
appearing,  the  aim  of  the  law  is  to 
award  to  the  injured  part_y  full  com- 
pensation for  his  actual  losses  as  the 
law  defines  those  words,  and  nothing 
beyond  that  amount,"  giving  ''com- 
plete indemnitj'  to  the  part3'  injured, 
but  no  punishment  to  the  wrongdoer." 
In  the  case  of  Barton  Coal  Co.  v. 
Cox,  39  ISJd.  3;  17  Am.  Rep.  525,  the 
facts  of  which  were  similar  to  those 
presented  here,  the  court  holds  (p.  32) 
that  in  an  action  of  trover,  where  there 
is  no  fraud  or  culpable  negligence,  the 
plaintiff  may  recover  the  enhanced 
value  of  the  material  either  at  the  place 
of  taking  or  manufacture,  a  conclusion 
that  finds  no  concurring  opinion  in  this 
court.  Robertson  u.  Jones,  71  111.  405, 
was  similar  to  this  case.  The  founda- 
tion of  this  decision  was  also  laid  in  a 
rule  which  in'  Ward  v.  Simpson,  we 
said  was  not  supported  by  sound  reason 
or  sustained  by  the  weight  of  the  de- 
cided cases,  and  hence  should  not  be 
followed.  That  court  recognized  as 
correct  the  rule  that  in  trover  and  re- 
plevin the  plaintiff  may,  in  the  absence 
of  fraud,  etc.,  recover  in  damages  the 
appreciated  value  of  the  property 
taken.  In  McLean  County  Coal  Co. 
■V.  Ogle,  81  111.  539,  an  action  of  trover 
for  the  conversion  of  coals,  the  court 
followed  Robertson  v.  Jones,  sufra, 
holding  that  the  rule  was  the  same  in 
trover  as  in  trespass.  Then  as  the  rule 
in  trover  is  different  here,  so  it  may 
differ  in  trespass.  After  approving 
Fors_yth  v.  Wells,  sufra,  tlie  court 
further  said;  "A  careful  examination  of 
the  authorities  has  con\inced  us  that 
there  is  a  growing  inclination  among 
all  courts,  where  it  can  be  done,  to 
apply  the  onl^'  safe  and  just  rule  in  ac- 


tions for  damages,  ivhether  ex  con- 
tractu  or  ex  delicto,  and  that  is  to  give 
the  injured  party  as  near  compensation 
as  the  imperfections  of  human  tribunals 
will  permit.  This  is  the  aim,  the  ideal  of 
the  law,  and  it  is  the  duty  of  courts  to 
come  as  near  it  as  possible  in  practice; 
and  although  courts  differ  as  to  the 
method  of  ascertaining  the  actual  loss, 
as  well  as  what  constitutes  actual  loss, 
still  there  is  a  refreshing  unanimity  of 
opinion  that  such  loss  only,  when  as- 
certained, ought  to  be  compensated  in 
the  absence  of  fraud,  malice  or  culpa- 
ble negligence." 

Austin  V.  Huntsville  Coal  &  Min. 
Co.  supra,  adopts  the  milder  rule 
where  there  is  no  element  of  wilfulness 
or  wrong,  or  such  gross  negligence  or 
disregard  of  others'  rights  as  lead 
necessarily  to  the  inference  of  wilful- 
ness or  wrong,  because  a  partj'  engaged 
in  mining  may  readily  ascertain  by 
dialing  that  he  is  trespassing  upon  his 
neighbor's  property.  (As  to  what 
constitutes  negligence,  in  this  respect, 
see  also  Barton  Coal  Co.  v.  Cox, 
supra.) 

1.  See  Forsylh  v.  Wells,  and  other 
cases  supra. 

In  Waters  v.  Stevens,  supra,  the 
court  said  (p.  305):  '-Although  from 
the  printed  reports  it  appears  that  the 
cases  of  Martin  z\  Porter  and  Wood  v. 
Morewood  were  similar;  yet  on  the 
other  hand,  it  seems  improbable  that 
Baron  Parke,  in  the  latter,  would 
have  disregarded  the  rule  established 
by  the  former,  in  which  he  participated, 
if  in  that  case  there  was  no  fraud  or 
culpable  negligence."  This  appears  to 
be  the  conclusion  reached  in  the  late 
English  cases. 

In  reporter's  note  to  Morgan  v. 
Powell,  3  Q^  B.  228,  it  seems  that  the 
judge  who  instructed  the  jury  was  in- 
clined to  believe  in  that  case  that  only 
such  damages  should  be  awarded  as 
had  been  actually  sustained,  and  con- 
sidered himself  as  bound  by  the  case 
of  Martin  v.  Porter,  5  M.  &  W.  353. 
The  result  was  a  judgment  in  accord- 
ance with  the  milder  rule  showing 
quite  conclusively  that  he  considered 
Martin  v.  Porter 'to  be  a  case  where  the 
intrusion  had  been  wilful. 
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will  be  allowed  to  deduct  the  cost  of  getting  and  severing  the 
coal  as  well  as  the  cost  of  bringing  it  to  the  pit's  mouth. ^ 

If  the  trespass  is  wilful  or  malicious,  the  measure  of  damages  is 
the  value  of  the  mineral  without  any  deduction  for  working  ex- 
penses: in  other  words,  the  enhanced  value  of  the  property.^ 
And  such  is  also  the  measure  of  damages  for  conversion  of  min- 
eral taken  by  a  railroad  company  from  its  right  of  way.^ 

If  demand  is  made  for  the  possession  of  the  ore  after  it  is  sepa- 
rated from  the  earth,  and  an  action  of  trover  or  detinue  be 
brought,  the  measure  of  damages  is  the  value  of  the  mineral  at 
the  time  of  making  the  demand.* 

2.  Injunctiou  and  Receiver. — The  working  of  mines  is  something 
more  than  the  common,  ordinary  use  of  real  estate,  and  requires  the 
use  of  more  than  the  ordinary  remedies  to  protect  the  rights  of  a 
party  entitled  to  the  possession.^  The  granting  of  an  injunction 
and,  if  necessary,  the  appointment  of  a  receiver,  are  common 
remedies.®     (See  also  INJUNCTION.) 


1.  Chamberlin  v.  Collinson,  45  Iowa 
429,  and  English  authorities  supra. 
Contra,  Franklin  Coal  Co.  v.  Mc- 
Millan, 49  Md.  549;  33  Am.  Rep.  282 
(dissenting  opinion  by  Robinson,  J.) 

2.  Patchen  v.  Keeley,   19  Nev.  404. 
Contra,  Joicy  v.  Dickinson,  45  L.  T., 

N.  S.  643,  which  holds  that  in  no  case 
is  the  wrongful  getter  deprived  of  the 
costs  of  bringing  to  bank.  See  also 
Trotter  v.  McLean,  13  L.  R.,  Ch.  D. 
574- 

3.  Lj'on  V.  Gormley,  53  Pa.  St.  261. 

4.  Maj'e  V.  Yappen,  23  Cal.  306; 
Robertson  v.  Jones,  71  111.  405.  See, 
however,  Forsyth  -v.  Wells  and  Waters 
V.  Stevens,  supra;  also  titles  Trover 
and  Trespass. 

As  to  measure  of  damages  for  wrong- 
ful conversion  of  logs  or  lumber,  see 
title  Logs  and  Lumber,  vol.  13. 

B.  Merced  Mining  Co.  v.  Fremont,  7 
Cal.  317;  s.  c,  68  Am.  Dec.  262;  Hill  v. 
Taylor,  22  Cal.  191;  Irwin  v.  David- 
son, 3  Ired.  Eq.  (N.  Car.)  311;  Mc- 
Brayer  v.  Hardin,  7  Ired.  Eq.  (N.  Car.) 
i;  s.  c,  53  Am.  Dec.  389;  Anderson  v. 
Harveys,  10  Gratt.  (Va.)  386. 
_  The  removal  of  ore  constitutes  an 
irremediable  injury.  Duggan  v.  Davey 
fDak.),  26  N.  W.  Rep.  887;  Merced 
Min.  Co.  V.  Fremont,  7  Cal.  317; 
Moore  v.  Ferrell,  i  Ga.  6;  Anderson  v. 
Harvey,  10  Gratt.  (Va.)  386.  See  alsQ 
Waldron  P.  Marsh,  5  Cal.  119;  Thorn 
T.  Sweeney,  12  Nev.  251. 

Kestralning  Trespasses.  — Plaintiff, 
under  Rev.  St.  U.  S.,  §  ^322,  which 
gives  the  ownerof  a  vein  or  lode,  whose 
apex  lies  upon  the  surface   of  his  own 


location,  the  right  to  follow  it  within 
the  lands  of  others,  was  ipining  upon 
lands  owned  by  defendants,  and  ob- 
tained an  injunction,  pending  litigation, 
to  prevent  them  from  interfering  with 
it.  On  motion  of  defendants,  the  in- 
junction was  modified  so  as  to  allow 
them  to  enter  and  inspect,  within  the 
compass  of  their  own  lands,  the  tun- 
nels and  galleries  of  plaintiff,  and  to 
prosecute  certain  development  work 
therein,  in  order  to  obtain  a  knowledge 
of  the  character  and  identity  of  the 
veins  for  use  at  the  trial.  Held,  that 
notwithstanding  the  statute,  the  plain- 
tiff was  prima  facie  a  trespasser,  and 
there  was  no  abuse  of  discretion  in 
making  the  modification.  Bluebird 
Min.  Co.  V.  Murray  (Mont.),  23  Pac. 
Rep.  1022. 

The  owner  of  land  is  entitled  to  an 
injunction  against  trespass  by  a  field 
tenant  in  pasturing  the  land,  in  order 
to  avoid  multiplicity  of  suits.  Taut- 
linger  v.   Sullivan   (Iowa),   45    N.    W. 

765- 

6.  Gibbs  V.  David,  L.  R.,  20  Eq.  373; 
Henshaw  v.  Clark,  14  Cal.  460;  Hill  v. 
Taylor,  22  Cal.  191;  Leavers  w.  Cleary, 
75  111.  349;  Wilmington  Star  Mining 
Co.  V.  Allen,  95  111.  288;  U.  S.  v.  Par- 
rott,  I  McAll.  (U.  S.)  271;  Rankin's 
Appeal  (Pa.),  16  Atl.  Rep.  82;  Enter- 
prise Trust  Co's  Appeal,  11  Rep.  (Pa.) 
109;  s.  c,  12  Min.  Rep.  599;  Chicago  & 
Allegheny  Oil  &  Min.  Co.  v.  U.  S. 
Petroleum  Co.,  57  Pa.  St.  83;  Fabian  v. 
Collins,  3  Mont.  211;;  Davis  -'.  Flagstaff 
Sil.  Min  Co.,  2  Utah  74;  Flagstaff  Sil. 
&  Min.  Co.  V.  Patrick,  2  Utah  304;  Lord 
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V.  Carbon  Iron  Mfg.  Co.,  38  N.  J.  Eq. 
452;  Moore  v.  Ferrell,  i  Ga.  6;  Smith 
V.  City  Council  of  Rome,  19  Ga.  89;  s. 
c,  63  Am.  Dec.  298;  Irwin  v.  David- 
son, 3  Ired.  Eq.  (N.  Car.)  311;  Deep 
River  Gold  Min.  Co.  v.  Fox,  4  Ired. 
Eq.  (N.  Car.)  6i;  Falls  v.  McAfee,  2 
Ired.  L.  (N.  Car.)  139;  Carter  v.  Hoke, 
64  N.  Car.  34S;  Parker  v.  Parker,  82 
N.  Car.  165;  West  Point  Iron  Co.  v. 
Reymert,  45  N.  Y.  703.  See  Edwards 
V.  AUonez  Min.  Co.,  38  Mich.  46;  s.  c, 
21  Am.  Rep.  301.  And  co»«/«?-e  Coker 
V.  Simpson,  7  Cal.  340. 

The  remedy  by  injunction  extends  to 
trespass  as  well  as  to  waste.  Mitchell 
■V.  Dors,  6  Ves.  147;  Thomas  t;.  Oakley, 
18  Ves.  184;  Livingston  v.  Livingston, 
6  Johns.  Ch.  (N.  Y.)  497;  s.  i,.,  10  Am. 
Dec.  353;  Bracken  v.  Preston,  i  Pinn. 
(Wis.)  584;  s.  u.,  44  Am.  Dec.  412; 
Boyle  V.  Laird,  2  Wis.  431;  Waldron  v. 
Marsh,  5  Cal.  119;  Merced  Min.  Co.  v. 
Fremont,  7  Cal,  317;  s.  c,  68  Am.  Dec. 
262;  Moore  ,t'.  Ferrell,  i  Ga.  6;  Mc- 
Laughlin V.  Kelly,  22  Cal.  212;  Thorn 
V.  Sweeney,  12  Nev.  251. 

Though  the  legal  title  is  in  contro- 
versy. U.  S.  V.  Parrott,  i  McAll.  (U. 
S.)  271;  Lyon  v.  Woodman  (the 
Emma  Mine  Case),  2  Leg.  Gaz.  (Pa.) 
81;  s.  c,  7  Mor.  Min.  Rep.  493.  But  see 
above  cited  English  cases.  Consult 
West  Point  Iron  Co.  v.  Reymert,  45 
N.  Y.  703;  Lockwood  v.  Lunsford,  56 
Mo.  68. 

Equity  will  restrain  a  trespass  against 
a  mine,  but  plaintiff  must  show  his 
right,  and  the  impending  damage  must 
be  considerable.  And  the  title  must 
be  first  settled  at  law,  unless  there  is 
some  special  ground  for  relief  in  equit3'. 
Stevens     v.    Williams,    5    Min.    Rep. 

449- 

Under  Rev.  Stat.  Idaho,  §  4288,  an 
injunction  will  lie  to  restrain  contin- 
uance of  the  unlawful  removal  of  ore 
from  plaintiff's  mine,  whether  or  not 
the  injur}',  if  consummated,  would  be 
irreparable.  Gilpin  ».  Sierra  Nevada 
Consolidated  Min.  Co.  (Idaho),  23  P. 

547-. 

Injunction  will  lie  to  prevent  one 
who  has  overstepped  bounds  from  tak- 
ing out  coal  from  the  adjoining  mine. 
Mitchell  V.  Dorrs,  6  Ves.  Jr.  147. 

To  restrain  an  alleged  unlawful  in- 
terference with  underground  veins  of 
ore  within  the  lines  of  his  claim.  Gilpin 
V.  Sierra  Nevada  Consolidated  Min. 
Co.  (Idaho),  23  P.  547. 

And  injunction  will  lie  to  prevent  the 
removal  of  ore  already  extracted.     U. 


S.  V.  Parrott,   i    McAll.  (U.    S.)    324, 
et  seq.  (authorities  reviewed). 

An  injunction  will  lie  in  behalf  of 
the-  United  States  to  prevent  the  dig- 
ging of  lead  ore  on  the  public  lands. 
U.  S.  V.  Gear,  3  How.  (U.  S.)  132.  See 
supra,  note  1,  p.  514. 

Injunction  will  lie  against  opening  a 
mine  where  the  working  of  a  mine  al- 
ready opened  will  not  be  restrained. 
Grey  v.  Northumberland,  13  Ves.  235; 
s.  c,  17  Ves.  281., 

Where  a  wrongful  diversion  of  water 
from  an  undeveloped  mining  claim  is 
threatened,  an  injunction  will  lie,  since 
on  account  of  the  nature  of  the  injury 
and  its  continuous  character,  the  legal 
remedy  is  inadequate.  Fuller  v.  Swan 
River  Placer  Min.  Co.  (Colo.),  19  Pac. 
Rep.  836. 

An  injunction  will  not  be  granted 
where  the  complainant  has  been  guilty 
of  laches  in  allowing  the  mine  to  be 
worked  for  eight  years.  Field  v.  Beau- 
mont, I  Swan  204;  s.  u.,  7  Min.  Rep. 
257.  Or  even  two  years.  Lyon  v. 
Woodman,  2  Leg.  Gaz.  (Pa.)  81;  s.  c,  , 
7  Min.  Rep.  493.  See  Capnerw.  Flem- 
ington  Min.  Co.,  3  N.  J.  Eq.  467. 

A  mine  should  not  be  taken  from  one 
claiming  to  be  the  owner  and  placed  in 
the  hands  of  a  receiver,  if  a  good  bond, 
conditioned  to  account  for  and  pay 
over  the  proceeds  as  the  court  might 
thereafter  direct,  would  furnish  suffi- 
cient security.  Stith  v.  Jones,  loi  N. 
Car.  360. 

The  owner  of  a  minor  interest  who 
is  out  of  possession  is  not  entitled  to 
an  injunction  agiiinst  the  owner  of  the 
rnajor  interest  who  is  in  possession  and 
working  the  whole,  where  there  is  no 
showing  made  that  the  latter  is  unable 
to  respond  in  damages.  Kahn  v.  Old 
Telegraph  Min  Co.,  2  Utah  13.  See 
Dougall  V.  Foster,  4  Grant  Ch.  (Up. 
Can.)  319.  t 

A  lessee  of  a  mine  for  thirty  years, 
agreed  to  furnish  ore  therefrom  to  A  in 
certain  quantities  monthly,  giving  A 
the  privilege,  upon  failure  by  the  lessee 
so  to  do,  to  enter  and  secure  the  ore, 
charging  the  lessee  with  all  costs,  until 
his  inability  or  failure  should  be  satis- 
factorily removed.  The  lessee  refused  to 
deliver  ore  becauseof  A's  failuretomake 
certain  payments,  and  A,  threatening  to 
enter,  the  lessee  filed  a  bill  to  prevent 
it.  After  the  court  had  let  A  into  pos- 
session, the  lessee  filed  a  supplemental 
bill  praying  to  be  restored  to  the  pos- 
session, alleging  that  he  could  furnish 
ore,  and  asking  for  an  account  for  waste 
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3,  Partition. — Ordinarily  there  can   be  no  partition  of  a  mine.^ 


and  for  a  manager.  Held,  that  as  there 
wasnoevidence  of  bad  faith,  he  was  enti- 
tled to  possession,  and  was  not  driven  to 
his  action  of  ejectment;  but  that  he  was 
not  entitled  to  an  account  or  to  a  man- 
ager. Heckscher  v.  Trotter,  41  N.  J. 
Eq.  502. 

Where  defendants  have  been  in  pos- 
session of  the  mine  for  several  months, 
have  expended  large  sums  of  money  in 
developing  and  working  it,  and  are  at 
the  time  of  the  application,  and  had 
been  for  some  time  immediately  prior 
thereto,  working  the  same  as  their  own, 
it  requires  a  very  clear  and  strong 
showing  to  induce  the  court  to  enjoin 
the  work;  there  must  be  an  urgent  ne- 
cessity, and  as  a  general  rule  the  title 
and  right  of  plaintiff  must  be  shown  to 
be  clear,  well  established  and  not  in 
dispute.  Real  Del  Monte  Consol.  G. 
&  S.  Min.  Co.  V.  Pond  G.  &  S.  Min. 
Co.,  23  Cal.  82;  Field  v.  Beaumont,  i 
Swanst.  204.  See  Capner  v.  Fleming- 
ton  Min.  Co.,  3  N.J.  Eq.  467. 

Where  defendant  was  about  to  re- 
move the  supports  which  prevented  the 
surface  of  his  mine  from  caving  in,  he 
will  be  enjoined  at  the  suit  of  an  adja- 
cent mine  owner,  where  it  appears  that 
the  effect  would  be  to  destroy  the  lat- 
ter's  mine.  Lord  v.  Carbon  Iron  Mfg. 
Co.,38N.J.Eq.452. 

An  injunction  will  not  be  refused  be- 
cause its  effect  is  to  compel  the  stop- 
ping up  of  an  opening.  Plant  v. 
Stott,  21  L.  T.,  N.  S.  106. 

Where  a  lessee  had  covenanted  to 
leave  proper  and  sufiicient  barriers 
against  adjoining  coUeries,  opened  a 
communication  into  an  adjoining  coal 
field,  injunction  would  lie  to  restrain 
him  from  permitting  the  communica- 
tion to  remain  open,  though  the  effect 
would  be  to  compel  him  to  close  the 
communication  already  made.  Mex- 
borougli  V.  Bower,  7  Beav.  I2,7. 

1.  This  is  the  effect  of  the  decision  in 
Lord  Montjoy's  Case,  Godbolt  17,  and 
is  held  to  be  the  rule  in  all  cases  where 
the  location,  extent  and  value  of  the 
ore  deposit  cannot  be  ascertained. 
Bainbridge  on  Mines,  115;  Conant  v. 
Smith,  I  Aik.  67;  Boston  Franklinite 
Co,  V.  Condit,  19  N.  J.  Eq.  394;  Adam 
V.  Briggs  Iron  Co.,  7  Cush.  (Mass.) 
361;  Lenfers  v.  Henke,  73  111.  405; 
Ketnble  v.  Kemble,  44  N.  J.  Eq.  454. 

But  partition  will  be  decreed  in  cases 
where  the  property  is  capable  of  divi- 
sion.   Hughes  t;.  Devlin,  23  Cal.  501; 


Dall  V.  Confidence  S.  M.  Co.,  3  Nev. 
531;  Canfield  v.  Ford,  16  How.  JPr.  (X. 
Y.)  473;  s.  c,  2S  Barb.  (N.  Y.)  336; 
Foreman  v.  Hugh.  98  X,  Car.  3S6. 

A  partition  cannot  be  ordered  where 
it  would  interfere  with  a  trust  and 
power  created  b3-  will.  Taylor  z>. 
Grange,  L.  R.,  13  Ch.  Div.  223;  s.  c, 
L.  R.,  15  Ch.  Div.  165. 

Where  partition  can  be  had  under 
the  statute  of  a  State,  a  federal  court 
sitting  within  such  State  will  entertain 
jurisdiction  of  a  suit  for  partition. 
Aspen  Min.  &  Smelting  Co.  v.  Rucker, 
28  Fed.  Rep.  220.  Compare  Strettell 
V.  Ballou,  3  McCrarj'  (U.  S.)  46;  s.  c,  9 
Fed.  Rep.  256. 

But  the  mere  fact  of  joint  ownership 
of  a  mine  does  not  give  a  right  to  par- 
tition. A  court  will  require  full  infor- 
mation as  to  all  the  relations  of  the 
parties  to  the  property  before  ordering 
a  partition.  Aspen  Min.  &  Smelting 
Co.  V.  Rucker,  28  Fed.  Rep.  220;  Co- 
nant V.  Smith,  I  Aiken  (Vt.)  67.  See 
Hughes  V.  Devlin,  23  Cal.  501.  And 
compare  Dall  -v.  Confidence  S.  Min. 
Co.,  3  Nev.  531. 

Partition  cannot  be  made  in  kind;  it 
must  be  \sy  sale  and  division  of  the  pro- 
ceeds. Bainbridge  on  Mines,  155; 
Lenfers  v.  Henke,  73  111.  405;  Wild  v. 
Milne,  26  Beav.  504;  Adam  v.  Briggs 
Iron  Co.,  7  Cush.  (Mass.)  361.  Com- 
pare Seaward  i'.  Malotte,  15  Cal.  305; 
Hughes  V.  Devlin,  23  Cal.  501. 

As  to  partition  of  water  ditch,  see 
McGillvray  v.  Evans,  27  Cal.  92; 
Lorenz  v.  Jacobs,  59  Cal.  262. 

The  partition  of  a  mine  worked  by  a 
mining  partnership  will  dissolve  the 
partnersiiip.  Nisbet  v.  Nash,  52  Cal. 
540.  Set  Hughes  v.  Devlin,  23  Cal. 
501. 

A  parol  partition  which  has  been 
carried  into  effect  by  the  parties  taking 
exclusive  possession  of  the  respective 
portions  assigned  to  them  is  valid,  and 
the  parties  thereupon  cease  to  be  ten- 
ants in  common.  420  Mining  Co.  v. 
Bullion   Mining   Co.,  3   Sawy.   (U.  S.) 

^34- 

As  to  who  may  compel  partition,  see 

Seitzinger     v.    Ridgway,   4    W.    &    S. 

(Pa.)   472;   Boston    Franklinite    Co.  -v. 

Condit,  ig  N.  J.  Eq.  394. 

A  sale  will  be  ordered,  Richards  v. 

Richards,  36  L.  J.  Ch.  176,  unless  a  sale 

would  be    equally    prejudicial   with   a 

partition  in  kind.     Smith   v.  Smith,  10 

Paige  (N.  Y.)  470. 


607 


Bemedies. 


MINES  AND  MINING  CLAIMS. 


Inspection. 


And  the  right,  where  it  exists,  may  be  waived  by  agreement.' 
The  federal  courts  have  no  jurisdiction  of  a  bill  for  partition 
brought  by  the  owner  of  an  undivided  interest  in  a  mining  claim, 
where  the  legal  title  still  remains  in  the  general  government.^ 

In  a  partition  of  ore  between  owners  who  do  not  own  the  sur- 
face, mining  privileges  pass  as  appurtenant  thereto  without  ex- 
press words.^     (See  also  PARTITION.) 

4.  Inspection. — Where  the  owner  of  one  mine  seeks  relief  against 
the  owner  of  an  adjoining  mine  for  an  alleged  trespass  by  the  lat- 
ter in  working  beyond  the  boundaries  of  his  mine,  plaintiff  is  en- 
titled, on  making  out  a  prima  facie  case,  to  an  order  for  an  in- 
spection of  defendant's  mine,  upon  such  terms  as  to  security,  etc., 
as  to  the  court  shall  seem  necessary.* 

Where  mines  are  leased  at  a  royalty,  or  a  sale  of  the  ore  is  made 
payable  by  instalments,  there  is  an  implied  reservation  of  power 
in  the  lessor  or  vendor  to  enter  .and  inspect  the  mine.^ 

5.  Liens. — Where  a  lien  is  given  by  statute  to  employees  or 
others,  such  lien  is  confined  to  the  interest  in  the  mine  held  by 
those  with  whom  the  employee  or  other  creditor  entered  into 
contractual  relations.^ 


1.  Coleman  v.  Coleman,  19  Pa.  St. 
100. 

2.  Strettell  v.  Ballon,  9  Fed.  Rep. 
256;  s.  c,  3  McCrary  (U.  S.)  46.  Com- 
;pare  Aspen  Min.  &  Sm.  Co.  v.  Rucker, 
28  Fed.  Rep.  220. 

3.  Both  parties  to  the  partition, 
therefore,  are  entitled  to  use  a  pit 
mouth  which  is  not  within  the  lines  of 
either  purport,  but  which  is  close  to  one 
of  them,  Rankin's  Appeal  (Pa.),  2 
L.  Rep.  Am.  429;  s.  c,  16  Atl.  Rep. 
82. 

4.  Bennett  v.  Whitehouse,  28  Beav, 
119;  Bennett  v.  Griffiths,  30  L.  J.,  Q^ 
B.  98;  Mealej  v.  Branckner,  10  L.  J 
Rep.,  N.  S.  15s;  Stockbridge  Iron  Co 
V.  Cone  Iron  Works,  102  IVfess.  80. 
See  Thomas  Iron  Co.  v.  AUentown 
Min.  Co.,  28  N.J.  Eq.  77;.  Ennor  -y. 
Darwell,  I  DeS.  F.  &  J.  529.  » 

The  practice  in  courts  of  equity  of 
granting  inspection  of  mines  is  well  set- 
tled. Kynaston  v.  East  India  Co.,  3 
Swanst.  248;  Lonsdale  v.  Curwen, '3 
Bligh,  O.  S.  168;  Walker  v.  Fletcher, 
3  Bligh,  O.  S.  172;  Bennett  v.  White- 
house,  28  Beav.  119;  Thomas  Iron  Co. 
V.  AUentown  Min.  Co.,  28  N.  J.  Eq.  77. 

And  defendant  will  be  compelled  to 
remove  obstructions  and  open  the  air 
courses.  Lonsdale  t'.  Curwen,  3  Bligh, 
O.  S.  168;  Bennett  v.  Griffiths,  30  L.  J., 
Q^  B.  98. 

The  court  will  order  an  inspection 
where   the    question   at    issue    is    the 


identity  of  the  lodes  claimed  by 
the  respective  parties,  and  that  ques- 
tion can  be  determined  only  by  in- 
spection of  the  underground  develop- 
ments of  defendant's  mine.  Thorn- 
burgh  V.  Savage  Mining  Co.,  i  Pac. 
L.    Mag.  267;  7  Min.  Rep.  667. 

Or  there  is  a  question  as  to  the 
sufficiency  of  surface  support.  Dug 
dale  V.  Robertson,  3  Kay  &  J.  695; 
Lewis  V.  Marsh,  8  Hare  97. 

So,  too,  where  there  is  a  charge  of 
trespass  by  one  working  an  adjoining 
mine.  Bennett  v.  Whitehouse,  28  Beav. 
119. 

5.  Blakesley  v.  Whieldon,  r  Hart 
176;  Lewis  V.  Marsh.  8  Hare  97. 

6.  Hopkins  v.  Hudson.  io7lnd.i9i; 
Folsom  V.  Cragen,  11  Colo.  205. 

For  the  purposes  of  a  lien,  several 
adjoining  placer  mines  owned  by  the 
same  person  may  be  regarded  as  one 
mine.  Malone  ;'.  Big  Flat  Gravel  Min. 
Co.,  76  Cal.  578. 

Nevada  act  of  Feb.  6th,  1S67,  allow- 
ing liens  upon  mining  claims  for  labor 
done  in  working  the  mines,  did  not  give 
a  lien  for  labor  performed  before  the 
passage  of  the  act.  Hunter  v.  Savage 
etc.  Co.,  4  Nev.  153. 

The  term  "mining  claim,"  as  used  in 
Civil  Code  Cal,  k  1183,  giving  a  lien 
on  a  mining  claim  to  persons  perform- 
ing labor,  etc.,  applies  to  a  mine,  the 
title  to  which  has  been  acquired  in  fee, 
as  well  as  to  a  mining  claim  in  its  tech- 
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The  lien  law  is  to  be  liberally  construed. ^     (See  also  LlENS  and 
Mechanics'  Liens.) 

XIII.  Mining  Partneeships — 1.  Wkat  Constitutes. — When  ten- 
ants in  common  of  a  mine  unite  and  co-operate  in  working  it,  they 
constitute  a  mining  partnership.^ 


nical  sense.  Bewick  v.  Muir  (Cal.),  23 
P.  3S9;  Id.  390,  exflaining  Williams 
V.  Association,  66  Cal.  193. 

The  phrase  "mining  ground,"  used  in 
the  findings,  is  sufficient  to  designate 
and  include  the  property  upon  which 
liens  were  claimed      lb. 

1.  In  re  Hope  Jlining  Co.,  i  Sawy. 
(U.  S.)  710;  Skyeme  v.  Occidental  AI. 
&  M.  Co.,  8  Xev.  219. 

Where  miners  contracted  with  the 
owner  of  the  mine  to  dig  lead  ore  at  a 
fixed  compensation  in  ore  or  in  mone3', 
but  it  was  specially  agreed  th^it  the  title 
to  the  ore  should  remain  in  the  owner, 
the  miners  had  a  lien  on  the  ore  dug  till 
they  %vere  paid  for  digging  the  same. 
Granby  Mining  &  Smelting  Co.  v.  Tur- 
ley,  61  Mo.  375. 

The  lien  is  not  divested  by  a  judicial 
sale.  Beatty's  Appeal,  3  Grant  Cas. 
(Pa.)  213. 

Work  done  on  a  mill  and  on  a  mine 
at  some  distance  apart  is  work  done  on 
two  separate  pieces  of  property,  though 
done  under  one  contract.  Davis  v. 
Alvord,  94  U.  S.  545.  But  it  is  held  in 
California  that  work  upon  a  dwelling 
house  situated  on  a  mining  claim  and 
upon  a  tunnel  in  the  same  claim,  is 
work  done  on  the  same  piece  of  prop- 
erty. Dickenson  v.  Bolyer,  55  Cal. 
2S5. 

For  the  purposes  of  a  lien,  work  done 
on  tools  and  machinery  connected  with 
a  mine  is  work  done  on  the  mine.  Ma- 
lone  Tj.  Big  Flat  Gravel  Min.  Co.,  76 
Cal,  57S. 

A  superintendent  is  not  given  a  lien 
for  his  salary.  Smallhouse  v.  Ken- 
tucky etc.  G.  &  S.  Mining  Co.,  2  Mont. 
443.  But  the  foreman  is.  Capron  v. 
Strout,  II  Nev.  304.  In  Utah  it  is  held 
that  the  superintendent  has  a  lien. 
Cullens  V.  Flagstaflf  Silver  Min.  Co., 
2  Utah  219. 

A  lien  is  not  given  for  hauling  ore 
from  the  mine  to  the  mill.  Barnard  v. 
McKenzie,  4  Colo,  251. 

A  lien  lies  for  powder,  steel  and  can- 
dles furnished  the  mine.  Keystone 
Min,  Co.  V.  Gallagher,  5  Colo.  23. 

2.  CoUyer  on  Partn.  6157;  Collier  on 
Mines  88;  Jefferys  v.  Smith,  i  Jac.  & 
W.  29S;  Tredwen  w.  Bowen,  6  M.  &  W. 


461;  Brown  -u.  Kidger,  3  H.  &  N.  S53; 
Fenday  v.  Wrightwick,  11  Min.  Rep. 
247;  Bj'bee  v.  Hawkett,  12  Fed.  Rep. 
649;  Santa  Clara  Min.  Assoc,  v.  Quick- 
silver Min.  Co.,  17  Fed.  Rep.  657;  Skill- 
man  V.  Lachman,  23  Cal.  19S;  Duryea 
V.  Burt,  28  Cal.  569;  Dougherty  v. 
Creary,  30  Cal.  290;  Charles  v.  Eshele- 
man,  5  Colo.  107;  Manville  w.  Parks,  7 
Colo.  12S;  Meagher  v.  Reed  (Colo., 
i8go),  24  Pac.  Rep.  681;  Judge  v.  Bras- 
well,  13  Bush  (K3',)  67;  o.  c,  26  Am. 
Rep.  185;  Burgan  -'.  Lyell,  2  Mich. 
102;  Nolan  V.  Lovelock,  i  Jlont.  224; 
Babcock  v.  Stewart,  58  Pa.  St.  179. 
See  Crawsbay  v.  Maule,  i  Swan.  Cfi. 
495;  Butterfield  f.  Beardsley,  28  Mich. 
412;  Graham  v.  Pierce,  19  Graft.  (Va.) 
28;  Henderson  v.  Allen,  23  Cal.  519; 
Adam  v.  Briggs  Iron  Co.,'  7  Cush. 
(Mass.)  351. 

It  is  held  by  the  supreme  court  of 
Missouri  that  parties  jointly  conducting 
a  mining  venture  are  partners,  though 
there  is  no  agreement  for  a  partner- 
ship.    Snyder  v.  Burnham,  77  Mo.  52. 

Where  tenants  in  common  of  a  mine 
work  it  together  and  divide  the  profits 
in  proportion  to  their  interests,  the}' 
are  mining  partners.  Nolan  v.  Love- 
lock, I  iSIont.  224. 

An  agreement  whereby  defendant 
was  to  excavate  two  tunnels  for  plain- 
tiff, "in  consideration  of  all  ores  found  ' 
therein  and  an  undivided  half"  of  cer- 
tain quartz  lodes,  does  not  constitute 
the  parties  partners.  Barber  v.  Cazalis, 
30  Cal.  93. 

The  locator  of  a  raining  claim  in 
Colorado  conveyed  three-fourths  there- 
of to  A,  B  and  C .  The  mine  was  worked 
jointly  by  all  the  parties  in  interest  for 
a  few  months,  when  the  original  locator 
sold  his  remaining  fourth  to  D.  D  be- 
coming dissatisfied  with  the  property 
and  desirous  of  selling,  some  conver- 
sation took  place  between  the  owners 
of  the  other  three-fourths'  interest  about 
buj'ing  him  out  for  the  common  benefit. 
No  definite  arrangement  to  this  effect 
was  made,  however,  and  in  a  few  weeks 
B  and  C  bougiht  the  interest  of  D  for 
their  own  benefit,  excluding  A  alto- 
gether and  keeping  the  purchase  secret 
from   him.     The   money    derived  from 
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working  the  mine  was  deposited  in  banli, 
and  when  it  was  to  be  divided  A  claimed 
as  a  part  of  his  share  one-third  of  the 
interest  purchased  from  D,  which  being 
denied  by  B  and  C,  he  filed  a  bill  in 
equity  to  compel  a  division  on  the  above 
basis.  It  was  held  that  he  could  not  re- 
cover on  the  ground  of  a  contract  right 
to  share  in  that  purchase,  since  the  con- 
versation had  between  the  parties  about 
it  did  not  amount  to  a  definite,  specific 
and  binding  contract;  that  he  could  not 
recover  on  the  ground  that  his  co-own- 
ers were  trustees,  whether  considered 
in  the  light  of  cotenants  or  copartners. 
There  is  nothing  in  the  relation  of  co- 
tenants  that  would  prevent  one  tenant 
from  buying  the  interest  of  his  coten- 
ant  to  the  exclusion  of  another  cotenant. 
Nor  is  a  mining  partnership  in  this  re- 
spect like  an  ordinary  trading  partner- 
ship. "A  mining  partnership,"  says 
Mr.  Justice  Woods,  in  delivering  the 
opinion  of  the  supreme  court,  "is  a 
partnership  sub  modo  only.  While  it  is 
governed  hy  many  of  the  rules  relating 
to  ordinary  partnerships,  it  is  also  gov- 
erned by  some  rules  peculiar  to  itself. 
The  delectus  fersonce  which  is  essen- 
tial to  constitute  an  ordinary  partner- 
ship has  no  place  in  these  mining  as- 
sociations." 

From  this  it  follows:  "First,  that  the 
members  of  a  mining  association  have 
no  right  to  object  to  the  admission  of  a 
stranger  into  the  association  who  buys 
the  share  of  one  of  the  associates;  and, 
second,  that  the  sale  and  assignment  by 
one  of  the  associates  of  his  interest  does 
not  dissolve  the  mining  partnership. 
One  member  of  a  mining  partnership 
has  the  right  without  consulting  his  as- 
sociates to  sell  his  interest  in  the  part- 
nership to  a  stranger,  and  such  a  sale 
injures  no  right  or  property'  of  the  other 
associates.  Much  less  does  the  pur- 
chase by  one  associate  of  the  share  of 
another  inflict  any  wrong  upon  the 
other  members  of  the  partnership. 
There  is  no  relation  of  trust  or  con- 
fidence between  mining  partners  which 
is  violated  by  the  sale  and  assignment 
by  one  partner  to  a  stranger  or  to  one 
of  the  associates  of  his  share  in  the 
property  and  business  of  the  associa- 
tion." Bissell  V  Foss,  114  U.  S.  252. 
See  also  First  N.at.  Bank  v.  Bissell,  2 
McCrary  (U.  S.)  73;  s.  c,  4  Fed.  Rep. 
694. 

It  is  difficult  in  many  cases  to  deter- 
mine whether  parties  working  a  mine 
together  are  mere  tenants  in  common 
or  constitute  a  partnership.  See  Craws- 


bay  V.  Maule,  i  Swanst.  Ch.  523.  The 
question  seems  to  be  one  of  intention. 
Bainbridge  on  Mines,  p.  391.  If  the 
parties  acquire  the  interest  in  the  lands 
solely  for  the  purpose  of  working  the 
mines  in  them,  they  will  he  considered 
partners.  Bainbridge  on  Mines,  pp. 
391,  392- 

Under  the  law  of  Idaho  an  express 
agreement  to  become  partners,  or  to 
share  the  profits  and  losses  of  mining, 
is  not  necessary  to  the  formation  or  ex- 
istence of  a  mining  partnership';  the 
relation  arises  from  the  joint  ownership 
of  the  mine  and  working  the  same. 
Idaho  Stat.,  §§  3300,  3301. 

Where  parties  make  an  agreement 
that  one  of  them  shall  prospect  for 
mines  and  the  other  shall  furnish  the 
money  and  supplies,  the  interests  in  the 
mining  ground  discovered  to  be  shared 
between  them,  this  constitutes  a  pros- 
pecting partnership.  Boveber  v.  Mul- 
verhill,  i  Mont.  306. 

The  partnership  must  be  in  actual 
existence  at  the  time  of  the  discovery 
to  entitle  the  parties  other  than  the  dis- 
coverer to  an  interest  therein.  John- 
stone V.  Robinson,  16  Fed.  Rep.  905. 

After  the  dissolution  of  a  prospecting 
partnership  neither  of  the  parties  is 
under  obligation  to  perfect  locations 
commenced  in  pursuance  of  the  agree- 
ments, and  subsequent  locations  of  the 
ground  prospected  made  by  one  of  them 
are  not  held  in  trust  for  the  others. 
Page  V.  Summers,  70  Cal.  121. 

A,  while  prospecting,  discovered  some 
float  upon  the  mountain  side  and  stuck 
a  stake  there  with  a  view  to  returning 
at  some  future  day  to  prospect  for  the 
vein  from  which  it  came.  Afterwards 
he  formed  a  prospecting  partnership, 
which  continued  for  some  years  and 
was  then  dissolved.  After  its  dissolu- 
tion he  returned  to  his  stake,  renewed 
his  search  for  the  vein,  found  it  and 
located  a  valuable  mining  claim.  Held, 
that  this  did  not  necessarily  constitute 
a  fraudulent  concealment  of  a  discovery 
from  his  partner,  and  that  the  latter 
was  not  entitled  to  an  interest  in  the 
claim.  Jennings  v.  Rickard,  10  Colo. 
395. 

Defendants,  who  were  owners  of  un- 
equal interests,  agreed  that  the  mine 
should  be  worked  for  the  purpose  of  ob- 
taining ore,  each  to  furnish  money  for 
that  purpose  in  proportion  to  his  inter- 
est, and  that  the  proflts  and  losses 
should  be  shared  in  the  same  propor- 
tion. Held,  that  there  was  sufficient 
evidence    of  a    partnership.     Randall 
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2.  Peculiarities  of. — The  principal  respects  wherein  mining  part- 
nerships differ  from  ordinary  business  partnerships  are  that  in  the 
former  there  is  no  delectus  personce,  and  consequently  no  rights  by 
survival,  and  no  dissolution  by  death,  or  the  sale  of  the  interest  of 
one  or  more  of  the  partners.^ 


V.  Meredith  (Tex.),  n  S.  W.  Rep. 
170. 

As  to  construction  of  outfitting  and 
prospecting  contracts,  see  Scott  v. 
Clark,  I  Ohio  St.  382;  Pierce  v.  Buck- 
lin,  7  Allen  (Mass.)  261;  North  Geor- 
gia Min.  Co.  V.  Latimer,  51  Ga.  47; 
Lawrence  v.  Robinson,  4  Colo.  567. 

Where  the  partnership  work  is  aban- 
doned by  those  who  agreed  to  do  the 
work,  the  partner  advancing  the  money 
has  no  lien  on  the  profits  made  in  the 
work  by  the  abandoning  partners,  but 
may  sue  for  damages  arising  from  such 
abandonment.  Waring  v.  Cram,  i 
Pars.  Eq.  Cas.  (Pa.)  516;  s.  c,  12  Min. 
Rep.  280.  Compare  Hoyt  v.  Smith, 
23  Conn.  177;  s.  u.,  27  Conn.  63,  468; 
s.  c,  28  Conn.  466;  Eagle  v.  Bucher,  6 
"Ohio  St.  295. 

As  to  right  of  one  partner  to  aban- 
don the  work,  see  Eagle  v.  Bucher,  6 
Ohio  St.  295;  Harvey  v.  Coffin,  44  N. 
H.  563;  Lawrence  v.  Robinson,  4  Colo. 

567- 

Owners  of  ditch  property  are  tenants 
in  common,  and  their  rights  in  the  ditch 
and  the  profits  from  the  sale  of  the 
water,  though  analogous  to  those  of 
partners,  are  governed  by  the  law  of 
tenancy  in  common.  Bradley'  v.  Hark- 
ness,  26  Cal.  69;  McConnell  v.  Denver, 
35  Cal.  365. 

Parties  owning  property  and  carrying 
on  business  under  a  corporate  name, 
but  in  an  assumed  and  void  corporate 
capacity,  will  be  treated  as  partners. 
Hill  V.  Beach,  1 2  N.  J.  Eq.  ( i  Beas. )  3 1 ; 
Abbott  V.  Omaha  Smelting  Co.,  4  Neb. 
416.  See  N.  Y.  Iron  Mine  v.  First 
Nat.  Bank,  39  Mich.  644. 

Subscription— M utual  Benefi t. — 
Where  certain  .persons  subscribed  mo- 
ney towards  building  a  quartz  mill,  in 
which  all  the  subscribers  were  to  be  in- 
■  terested,  and  the  subscription  paper, 
without  naming  any  payee,  provided 
that  the  money  was  to  be  paid  in  such 
manner  and  at  such  time  as  the  ma- 
jority of  the  subscribers  might  order, 
1>M,  that  the  subscription  was  for  the 
mutual  benefit  of  all  the  subscribers. 
Wheeler  v.  Floral  Mill  etc.  Co.,  o  Nev. 
254- 

1.  Bainbridge    on     Mines  352,    425; 


Kahn  v.  Central  Smelting  Co.,  102  U. 
S.  641;  Skillman  v.  Lachman,  23  Cal. 
198;  McConnell  v.  Denver,  35  Cal.  365; 
Jones  V.  Clark,  42  Cal.  180;  Taylor  v. 
Castle,  42  Cal.  367;  Decker  v.  How- 
ell, 42  Cal.  636;  Higgins  v.  Armstrong, 
9  Colo.  38;  Fereday  v.  Nightwick,  i 
Russ  .  &  M.  45;  s.  c,  I  Tam.  2£0.  See 
Crawsbay  v.  Maule,  i  Swans.  Ch.  495; 

Where  tenants  in  common  of  a  mine 
unite  for  the  purpose  of  working  it, 
each  owner  is  entirely  free  to  act  touch- 
ing his  interest  in  the  mine  as  he  shall 
see  fit.  There  is  no  right  of  pre-emp- 
tion of  the  interest  of  a  retiring  partner. 
Each  member  has  power  to  dispose  of 
his  interest  in  the  mine  to  whomsoever 
he  wishes,  and  is  free  to  deal  with  his 
associates  or  with  a  stranger  in  regard 
to  such  interest.  And  either  owner 
may  buy  from  his  associates  and  thus 
enlarge  his  interest  without  reference 
to  the  partnership  relation.  First  Nat. 
Bank  v.  Bissell,  2  McCrary  (U.  S.)  73; 
s.  c,  4  Fed.  Rep.  694;  Kahn  v.  Central 
Smelting  Co.,  102  U.  S.  641;  Bissell  v. 
Foss,  114  U.  S.  252;  Kimberley  v. 
Arms,  129  U.  S.  512. 

One  partner  may  purchase  the  inter- 
est of  his  copartner  at  public  sale. 
Bradbury  v.  Barnes,  19  Cal.  120. 

One  partner  sold  to  his  two  partners 
his  one- third  interest  in  certain  part- 
nership property  for  $400.  At  the 
time  of  this  sale,  defendants  were  nego- 
tiating a  sale  of  the  mine  to  a  third 
party  for  $1,800,  which  sale  was  after- 
wards consummated.  Held,  that  the 
partner  selling  was  entitled  to  recover 
the  difference  between  the  $400  he  re- 
ceived and  one-third  of  the  $i,8oo. 
Jennings  v.  Rickard,  10  Colo.  395. 

A  purchaser  of  an  interest  presump- 
tively becomes  a  partner,  though  he 
takes  no  part  in  the  management. 
Taylor  v.  Castle,  42  Cal.  367;  Nisbit  v. 
Nash,  52  Cal.  540;  Jeflferys  v.  Smith,  3 
Russ.  158. 

One  partner  may  purchase  interests 
in  other  mines  for  his  own  benefit, 
without  being  required  to  account 
therefor  to  the  partnership.  Kimberly 
V.  Armes,  129  U.  S.  512. 

One  of  two  parties  having  a  con- 
tract for  the  purchase  of  a  mine  can- 
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Where  there  are  no  partnership  articles,  mining  partnerships  are 
governed  by  the  law  of  ordinary  partnerships,  except  so  far  as  gen- 
eral usage  or  the  practice  of  the  particular  company  has  established 
a  different  rule.^ 

The  rule  that  one  partner  cannot  recover  for  his  services  in  the 
joint  business  is  subject  to  exceptions  in  mining  partnerships.* 


not  use  the  contract  so  as  to  obtain  the 
mine  for  a  third  party  without  the  con- 
sent of  his  associate;  and  if  he  does, 
and  has  any  interest  in  the  mine  so  ob- 
tained, his  associate  is  entitled  to  share 
in  his  interest.  Delmonico  v.  Ronde- 
bush,  2  McCrary  (U.  S.)  i8. 

Where  tenants  in  common  of  land 
containing  iron  entered  into  a  partner- 
ship in  manufacturing  iron,  this  would 
not  make  the  land  partnership  property, 
nor  would  other  realty  be  such  though 
purchased  by  the  partnership.  Grubb's 
Appeal,  66  Pa.  St.  117.  Compare 
Faiilds  V.  Yates,  57  111.  416. 

Where  a  partnership  was  bv  its 
terms  to  continue  during  the  existence 
of  a  lease,  which  lease  was  renewable 
at  the  option  of  one  of  the  partners, 
such  partner  has  the  right  to  refuse  to 
renew  the  lease,  and  to  thus  terminate 
the  partnership.  Phillips  v.  Reeder,  18 
N.J.  Eq.95. 

As  to  accoi-nting  after  dissolution, 
where  the  partners  are  lessees,  Burdon 
V.  Barkus,  4  De  G.  Fish.  &  J.  42.  See 
Summers'  Appeal,  58  Pa.  St.  168. 

As  to  assessments  on  partners'  inter- 
ests, Brundage  v.  Adams,  41    Cal.  619. 

1.  Jones  V.  Clark,  42  Cal.  180. 

In  ordinary  mining  partnerships,  one 
partner  has  no  implied  authority  to 
bind  the  other  partners  by  executing  a 
promissory  note  in  '  the'  company's 
name.  Skillman  v.  Lachman,  23  Cal. 
198;  Jones  V.  Clark,  42  Cal.  iSo. 

Nor  can  one  co-owner,  as  agent  for 
the  others,  bind  the  others  without 
their  consent  to  a  contract  for  develop- 
ment of  the  claim.  Chase  v.  Savage 
Silver  Min.  Co.,  2  Nev.  g. 

Still  there  is  nothing  in  the  business 
of  mining  to  prevent  parties  owning 
and  operating  mines  from  forming 
street  business  partnerships,  subject  to 
the  liabilities,  and  with  all  the  powers 
of  ordinary  partnerships  But  such  a 
partnership  must  be  created  by  special 
agreemfent,  and  does  not  grow  out  of 
the  common  ownership  of  the  mine. 
Bainbridge  on  Mines  439;  Bradley  v. 
Harkness,  26  Cal.  76;  Duryea  v.  Burt, 
28  Cal.  587;  Decker  v.  Howell,  42  Cal. 


636.     See  Ashworth  v.  Stanwix,  3  El. 
&  El.  701. 

The  relation  is  one  of  trust  and  con- 
iidence  as  in  ordinary  partnerships. 
Jennings  v.  Rickard,  10  Colo.  395. 

And  the  act  of  one  partner  may  be 
ratified  by  the  others  so  as  to  bind  the 
company,  even  though  some  of  those 
ratifying  may  have  parted  with  their 
interests.  Jones  v.  Clark,  42  Cal.  180; 
Taylor  v.  Castle,  42  Cal.  367;  Lyell  v. 
Sanbourn,  2  Mich.  109. 

And  new  members  who  purchase 
their  interests  with  knowledge  of  the  in- 
debtedness cannot  repudiate  the  same. 
Duryea  v.  Burt,  28  Cal.  569;  Jones  v. 
Clark,  42  Cal.  180.  Compare  Babcock 
V.  Stewart,  58  Pa.  St.  178. 

As  to  the  fights  inter  se  of  mining 
partners,  see  Levi  v.  Karrick,  8  Iowa 
150;  s.  c,  13  Iowa  344;  Dougherty  :■. 
Creary,  30  Cal.  290;  Settembre  v.  Put- 
nam, 30  Cal.  490;  Burgen  v.  Lyell,  2 
Mich.  102;  s.  c,  55  Am.  Dec.  53;  In  re 
Staunton  Iron  Co.,  21  Beav.  164;  s.  c, 
25  L.  J.  Ch.  142. 

The  will  of  the  majority  will  govern 
in  the  administration  of  the  aifairs  of 
the  company.  Dougherty  v.  Creary, 
30  Cal.  290;  Nolan  v.  Loveloch,  i  Mont, 
224. 

The  managing  partner  has  authority 
to  defray  the  necessary  and  proper  ex- 
penses out  of  the  proceeds  of  the  mineral 
sold,  and  is  entitled  to  compensa- 
tion. Roberts  v.  Eberhardt,  i  Kay 
14S.  See  Brown  v.  Kidger,  3  H.  &  N. 
853;  Brown  v.  Byers,  16  Mees.  &  W. 
250;  Jones  V.  Clark,  42  Cal.  180.  And 
compare  Ricketts  v.  Bennett,  4  C.  B. 
686. 

The  same  equitable  rules  are  applied 
to  the  winding  up  of  mining  partner- 
ships which  obtain  in  cases  of  ordinary  • 
partnerships.  Chase  v.  Steel,  9  Cal. 
66;  Kimball  v.  Gearhart,  12  Cal.  47; 
Abel  V.  Love,  17  Cal.  237;  Jones  v. 
Parsons,  25  Cal.  100;  Duryea  v.  Burt, 
28  Cal.  c;69;  Feredv  v.  Nightwick,  I 
Russ.  &  'M.  45.  Compare  Bradley  v. 
Harkness,  26  Cal.  69. 

2.  Duff  V.  Maguire,  107  Mass.  87; 
Levi  J'.  Kerrick,  8  Iowa  150;  s.  c,  13 
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3.  Contracts  of. — For  all  valid  and  authorized  contracts  of  the 
partnership,  the  company  is  bound  to  the  extent  of  the  partner- 
ship assets,  though  some  of  those  who  were  members  when  the 
debt  was  contracted  have  parted  with  their  interests,  and  new 
members  have  taken  their  places.^ 

The  implied  power  of  a  member  of  a  mining  partnership  to  bor- 
row money  so  as  to  bind  the  firm  depends  on  the  question  whether 
such  an  act  is  usual  in  the  ordinary  conduct  of  the  business.^ 

4.  Partition  of  Partnership  Property. — The  fact  of  partnership  will 
not  prevent  a  partition  of  the  mining  claim.*  (See  also  PART- 
NERSHIP.) 

XIV.  Mining  Corporations— 1.  Generally. — A  mining  company 
is  not  generally  a  manufacturing  corporation.* 

It  is  not  the  policy  of  the  law  to  limit  and  confine  the  business 
of  a  corporation  in  its  commencement  to  the  mining  of  one  kind 
of  metal,  and  the  words  "any  kind  of  mining  business,  "as  used  in 
an  incorporation  act,  are  not  used,  as  words  of  limitation,  but  to 
signify  that  the  formation  of  companies  is  allowed  for  every  kind 
of  mining  business." 

Acts  authorizing  the  incorporation  of  mining  companies 
have  been  held  not  to  require  that  corporators  shall  be  sub- 
scribers.^   (See  Manufacturing  Corporations.) 

2.  Directors  and  Officers. — Meetings  of  directors  may,  unless  for- 
bidden by  the  charter  or  the  laws  of  the  State  of  its  creation,  be 

Iowa  344.     Compare  Godfry  w.  White,  3.  Hughes   v.    Devlin,    23    Cal.    501. 

4^   Mich.   171;   Forrer    v.    Forrer,    29  But  this  cannot  be  done  without  a  disso- 

Gratt.  (Va.)  134.  lution    of  the   partnership.     Nisbet    z<. 

1.  Duryea  v.  Burt,  28  Cal.  569;  Jones  Nash,  52  Cal.  540.  See  also,  supra, 
V.  Clark,  42  Cal.    180;  Nisbet  v.  Nash,  note  i,  p.  515. 

52  Cal.  540.  4.  Byers   v.  Franklin   Coal   Co.,   106 

Still  each  partner  has  authority  to  do  Mass.  131. 
such  things  and  make  such  contracts  as  5.  The  general  act  for  the  formation 
are  necessary  for  the  proper  transaction  of  mining  and  other  corporations  pro- 
of the  business.  Coll.  on  Part.  663;  vides  that  such  companies  maj'  be 
Yale  on  Mining  Claims  234,  where  the  formed  for  the  purpose  of  carrying  on 
cases  are  reviewed.  Nolan  w.  Lovelock,  "anj'  kind  of  raining  business."  The 
I  Mont.  224;  Lyell  v.  Sanbourne,  2  articles  of  association  of  a  proposed 
Mich.  109;  Manville  v.  Parks,  7  Colo,  company  set  forth  that  it  was  formed 
128;  Armstrong  v.  Higgins,  9  Colo.  38;  for  the  mining  of  gold,  silver  and  lead. 
Oatey  v.  Bourne,  10  L.J.  Exch.  361;  8  Held,  not  unlawful,  as  for  more  than 
Mees.,  &  W.  703;  Tredeven  v.  Bburne,  one  kind  of  mining  business,  where  it 
6  Mees.  &  W.461.  appeared  that  these  metals  were  cora- 

2.  Randall  t/.  Meredith  (Tex.  1890),  mingled  in  the  ore  to  be  mined.  More- 
13  S.  W.  Rep.  576.  over,  the  words  of  the  act  signify  simply 

Where  there  is   no  evidence  that  the  that  every  kind  of  mining  business  may 

managing  partner  had  ever  before  bor-  be  carried  on  by  companies  formed  un- 

rowed  money  for  the  partnership  within  der  it,  and  are  not  words  of  limitation.    It 

the    knowledge   of  his   copartners,    or  is  a   sutBcient  statement  of  the  place  of 

'hs-t  it  was  usual  for  one  member  of  a  the   proposed  mining   operations,    that 

mining  firm  to  borrow  money  to  carry  they    are   to   be   carried    on    in     "Big' 

on  the    firm    business,   it   is   error   to  Cotton  Wood  District,  Utah."     People 

charge  that  the  copartners  are  liable,  if  v.  Beach,  57  How.  (N.  Y.)  Pr.  337. 

the  act  was  "done   in  the  usual  course  6.   Densmore   Oil  Co.  v.  Densmore, 

of  the  business."     lb.  64  Pa.  St.  43,  decided  under  Pennsyl- 
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held  without  the  State  as  well  as  within,  and  may  at  such  meetings 
perform  all  except  strictly  corporate  acts.^ 

Under  the  Nevada  law  regulating  mining  companies,  the  super- 
intendent cannot  be  held  guilty  of  a  misdemeanor  for  refusing  to 
permit  the  qualified  stockholders  to  examine  the  mine.^     ' 

A'  statute  providing  that  "the  officers  of  manufacturing 
corporations "  shall  be  liable  for  the  debts  of  the  corporation 
in  certain  cases,  does  not  apply  to  mining  corporations.* 

Under  a  statute  providing  that  it  shall  not  be  lawful  for  the 
directors  of  any  mining  corporation  to  sell  or  dispose  of  the  min- 
ing ground  of  the  corporation  without  the  consent  or  ratification  of 
the  holders  of  two-thirds  of  the  capital  stock,  in  writing,  signed 
by  such  stockholders,  or  by  resolution  duly  passed  at  a  stock- 
holders' meeting,  a  conveyance  of  such  ground  without  such  con- 
sent does  not  pass  title.* 

3.  Subscriptions. — A  statute  which  authorizes  lands  to  be  re- 
ceived as  money,  in  payment  of  subscriptions  to  the  capital  stock 
of  a  mining  company  does  not  apply  to  leasehold  interests.* 

4.  Assessments. — Stockholders  who  become  such  after  the  organi- 
zation, are  liable  to  assessments  equally  with  the  original  stock- 
holders.'* , 

In  California  it  has  been  held  that  the  trustees  of  a  mining 
company  have  power  to  levy  and  collect,  for  the  purpose  of  pay- 
ing the  legal  and  proper  expenses  of  the  company,  assessments 
upon  the  capital  stock  thereof,  even  though  the  amount  of  such 
assessments  is  greater  than  the  sum  to  which  they  are  limited 

vania    act   of   1863    (Pamphlet     Laws  seal.     McShane   v.    Carter   (Cal.),  22 

1 102;.  Pac.  Rep.  17S. 

1.  Bassett  v.  Monte  Christo  G.  &  S.  5.  Basshor  v.  Dressel,  37  Md.  503. 
Min.  Co.,  15  Nev.  293;  s.  c,  4  Min.  6.  Merriraac  Min.  Co.  v.  Bagley, 
Rep.  io8.  Under  the  Colorado  law  14  Mich.  501.  See  MerrimacMin.  Co. 
meetings  of  the  directors  may  be  held  v.  Levy,  54  Pa.  St.  227.  And  compare 
outside  of  the  State,  if  there  is  a  pro-  FranksOilCo.ti.McCleary,63Pa.St.3i7. 
vision  in  the  articles  of  incorporation  As  to  assessing  stock  under  Califor-- 
permitting  such  meetings.  Humphreys  nia  statute,  see  in  re  South  Mountain 
V.  Mooney,  5  Colo.  282.                        '  Cons.  Min.  Co.,  7  Sawy.  (U.  S.)  30;  s. 

2.  Ex  parte  Deidesheimer,  14   Nev.  >..,  5  Fed.  Rep.  403. 

311.  The  California  statute  of  1865-6,  in 

3.  Byers  v.  Franklin  Coal  Co.,  106  relation  to  assessments  against  owners 
Mass.  131.  of  mining  claims,  applies  only  to  co- 

An    action    against   the  oflRcers    of  a  partnerships,     not      to      corporations, 

mining   corporation     organized    under  Brundage  v.  Adams,  41  Cal.  619.  ^ 

the       General       Manufacturing        act  A  mining  corporation   discontinued 

brought  by  a  creditor  for  the  corpora-  its  business  because  it  was  unprofitable, 

tion,  for  stating  falsely,  in  their  annual  and    afterwards,   in  good  faith,  bought 

report,   the   amount  of  capital   paid  in,  an  adjoining  claim  and  transferred  its 

does   not   on  the   death  of  the  creditor,  entire   property    to    a    new    company 

survive  to  his  administrator.     Brackett  taking     stock      therein      as    payment. 

V.  Griswold,  103  N.  Y.  425.  Held,  that  money  borrowed  from  one 

4.  McShane  v.  Cfirter  (Cal.),  22  Pac.  of  its  stockholders  to  pay  the  expenses, 
Rep.  178.  thus  incurred  was  a  debt  for  which  the 

Such  consent  cannot  be  presumed  company  might  levy  an  assessment, 
from  the  mere  fact  of  the  conveyance,  Taylor  v.  North  Star  Gold  Min.  Co. 
even  though  it  is  under  the  corporate     (Cal.),  21  Pac.  Rep.  753. 
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by  the  by-laws  of  the  company  in  incurring  indebtedness,   if  the 
assessment  does  not  exceed  the  amount  allowed  by  law.^ 

5.  No  forfeiture  of  stock  can  be  had  on  a  premature  call.* 

6.  The  liability  of  a  stockholder  in  a  California  mining  corpora- 
tion for  his  proportion  of  the  debts  of  the  corporation,  is  not  con- 
tingent in  a  recovery  against  the  company,^  and  in  that  State  a 
stockholder  of  a  mining  corporation  is  liable  for  only  those  of  its 
debts  which  were  incurred  since  he  became  such  ;  and  obtaining  a 
judgment  against  the  corporation  upon  a  debt  incurred  before  he 
became  a  member,  does  not  make  it  a  new  debt  so  as  to  render  the 
stockholder  liable  * 

The  statutes  of  most  of  the  States  make  stockholders  of  mining 
companies  individually  liable  for  certain  debts  of  the  company." 

7.  Powers  and  Contracts. — A  necessary  incident  of  a  mining 
corporation  is,  that  it  shall  have  power  to  contract  and  to  bind 


1.  Sullivan  v.  Triumfo  etc.  Co.,  29 
Cal.sSs. 

2.  Westcott  V.  Minnesota  Min.  Co.,  23 
Mich.  145. 

Under  the  Oregon*tatute  assessments 
cannot  be  levied  before  a  board  of  di- 
rectors is  chosen.  The  Cojote  Gold  & 
Silver  Min.  Co.  v.  Ruble,  8  Oreg. 
284. 

If  a  corporation  improperly  forfeits 
stock  for  nonpayment  of  an  assessment, 
the  remedy  is  an  action  for  its  recovery. 
But  the  owner  cannot  maintain  an 
action  for  a  specific  interest  in  the 
claim.  Smith  v.  Maine  Boys  Tunnel 
Co.,  18  Cal.  III. 

Several  persons  united  together  for 
the  purpose  of  working  mining  claims, 
calling  themselves  a  "company,"  under 
an  agreement  that  assessment  should 
be  levied  once  in  four  weeks,  for  the 
purpose  of  building  a  tunnel,  and  that 
any  member  failing  to  pay.  such  assess- 
ments should  forfeit  to  the  company  his 
claim.  Held,  that  a  failure  to  pay 
assessments  did  not  work  a  forfeiture 
when  it  did  not  appear  that  they  were 
levied  once  in  four  weeks  and  for  the 
exclusive  purpose  of  building  the  tun- 
nel; and  even  then  there  would  be  no 
forfeiture,  because  the  "company"  was 
a  body  unknown  to  the  law  and  inca- 
pable of  taking  advantage  of  a  forfeit- 
ure, and  further,  because  the  common 
law  term,  "forfeiture,"  has  no  applica- 
tion to  the  rights  of  the  several  persons 
composing  such  a  company.  Wiseman 
t.  McNulty,  25  Cal.  230. 

3.  Davidson  v.  Rankin,  34  Cal.  503. 
Comfare  rule  in  Oregon.  Ladd  v. 
Cartwright,  7  Oreg.  329. 

1.  Larrabee  v.  Baldwin,  35  Cal.  155. 


5.  Goods  furnished  miners  on  the 
order  of  an  incorporated  company  are 
within  section  2  of  the  Pennsylvania 
act  of  1854,  making  stockholders  indi- 
vidually liable  for  debts  due  to 
miners,  etc.  Reading  etc.  Co.  v.  Graeff, 
64  Pa.  St.  395. 

One  employed  by  a  mining  corpora- 
tion, organized  under  the  General 
Manufacturing  act  of  New  York  Laws, 
184S,  ch.  40,  as  agent,  to  take  charge  of 
its  mines  in  another  country,  with  full 
power  to  control  its  property  and  man- 
age its  financial  affairs  in  that  country, 
in  all  respects  as  the  company  itself 
could  do,  is  not  a  servant  witliin  the 
meaning  of  section  18  of  said  act,  mak- 
ing the  stockholders  of  any  company 
organized  under  it  liible  for  services 
performed  for  the  corporation  by  its  la- 
borers, servants,  etc.;  and  an  action 
cannot  be  maintained  by  him  against  a 
stockholder  to  recover*  for  his  services 
in  such  emplovment.  Hill  v.  Spencer, 
61  N.  Y.  274.  " 

Under  the  section  11  "of  the  Indiana 
act  for  the  incorporation  of  manufact- 
uring companies,  providing  that  the 
stockholders  of  such  company  shall  be 
individually  liable,  jointly  and  severally, 
for  all  debts  due  and  owing  laborers, 
servants  and  apprentices,  for  services 
rendered;  and  to  other  creditors  of  the 
company'  they  shall  be  liable  to  an 
amount  equal  to  the  stock  held  b_v  thera 
respectively,"  the  person  holding  stock 
at  the  time  that  a  debt  is  contracted  is 
the  person  liable  to  an  amount  equal  to 
the  stock  held  by  him;  and  a  subsequent 
holder  is  not  liable,  there  being  no 
averment  in  the  complaint  that  the 
indebtedness  of  the  corporation  was  to 
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Contracts. 


itself  to  those  dealing  with  it  in  matters  within  the  intent  of  the 
charter,  even  though  the  charter  contains  no  express  grant  or 
power  to  contract  or  make  debts. ^ 

A  statute  authorizing  mining  companies  to  mortgage  their 
"  property  "  for  loans  was  not  intended  to  authorize  a  mortgage 
of  chattels.2  (See  OFFICERS  AND  AGENTS  OF  Private  Corpo- 
rations.) 

XV.  Mining  Contracts — 1.  To  Test  for  Mineral. — Where  the  con- 
tract is  ambiguous,  the  construction  as  given  by  the  parties  them- 
selves, as  shown  by  their  acts  under  it,  may  be  resorted  to  as  a 
means  of  determining  the  true  intention  they  had  in  view  in  enter- 
ing into  the  same.* 

2.  Timbering.* 

3.  Accepting  the  Work.^ 


the  firsf  class  of  creditors.  Williams  v. 
Hanna,  40  Ind.  535. 

1.  Wood  Hydraulic  Hose  &  Min. 
Co.  V.  King,  45  Ga.  34. 

Eminent  Domain. — I'ower  of  mining 
companies,  organized  under  general 
laws  of  Ohio  (Swan  &  C.  344),  au- 
thorized to  construct  a  railroad  from 
their  mines  to  another  railroad,  to  con- 
demn private  property  for  the  purposes 
of  sucli  road,  denied.  Miami  Coal  Co. 
V.  Wigton,  19  Ohio  St.  560. 

2.  Roberts'  Appeal,  60  Pa.  St.  400. 
The  deed  of  a  mining  corporation  does 

not  pass  the  title  to.  its  mining  land, 
unless  it  is  shown  to  have  been  ratified 
by  two-thirds  of  its  stockholders,  as  is 
provided  by  laws  Cal.  1880,  p.  131. 
Following  McShane  v.  Carter,  22  Pac. 
Rep.  178;  Pekin'Min.  &  M.  Co.  v.  Ken- 
nedy, 22  Pac.  Rep.  (Cal.)  679. 

3.  Leavers  v.  Cleary,  75  111.  349. 
Plaintifi"  and  defendants  entered  into 

a  contract  under'which  defendants  were 
to  test  plaintiff's  land  for  coal  within  a 
fixed  time.  In  case  they  failed  to  com- 
mence mining  within  one  year,  they 
were  to  pay  an  annual  rent,  which 
might  afterwards  be  applied  as  roj-alty 
on  coal  mined.  They  had  also  the 
right  to  abandon  at  an3'  time.  They 
did  not  abandon  but  kept  possession 
without  doing  any  prospecting.  Plain- 
tiff sued  for  the  annual  rent.  Held, 
that  he  could  not  recover  if  there  was 
no  minable  coal  in  the  land,  but  that 
this  was  a  fact  for  defendants  to  show; 
and  as  they  could  not  show  this  with- 
out making  the  tests  called  for  in  the 
contract,  plaintiff  was  entitled  to  judg- 
ment. Cook  V.  Andrews,  36  Ohio  St. 
174. 

Under  a  contract  to  sink  a  shaft  "500 


feet  in  the  vein  of  ore  cropping  put"  on 
a  certain  mining  claim,  the  work  being 
for  the  purpose  of  developing  the  claim, 
there  is  no  obligation  to  continue  the 
work  after  all  indications  of  valuable 
mineral  have  ceased  and  the  vein  of  ore 
has  entirely  run  out.  But  the  burden 
of  proof  is  on  the  party  agreeing  to  do 
the  work  to  show  that  sinking  the  shaft 
to  its  full  depth  would  not  have  led  to 
the  development  or  discovery  of  valu- 
able mineral  deposits.  Woodworth  ,v, 
McLean,  97  Mo.  325. 

Where  land  is  conveyed  to  a  party 
on  condition  that  he  sfiall  at  his  own 
convenience  and  time,  and  at  his  own 
expense,  test  for  minerals,  and  if  any  be 
found  worth  working,  to  work  the 
same  and  pay  the  grantor  one-fourth 
the  net  profits,  and  this  was  the  sole 
consideration,  the  grantee  is  bound  to 
perform  the  condition  within  a  reason- 
able time,  and  to  carry  on  the  work 
continuously,  and  a  failure  to  do  either 
would  work  a  forfeiture.  Adams  v. 
Orknob  Copper  Co.,  7  Fed.  Rep.  634. 
^4.  Where  plaintiff  contracted  tosinlca 
shaft  a  certain  distance  at  a  stated  sum 
per  foot,  without  any  specific  agreement 
for  timbering,  he  was  not  bound  to 
timber,  unless  it  could  be  shownthat  a 
custom  existed  requiring  such  Work  in 
sinking  a  mining  shaft.  No.  5  Min.  Co. 
V.  Bruce,  4  Colo.  293. 

5.  Where  a  contract  is  made  for  the 
sinking  of  a  shaft,  it  is  the  duty  of  the 
mine  owner  to  examine  the  work,  and 
accept  or  reject  it,  within  a  reasonable 
time  after  the  work  is  tendered ;  and  the 
party  doing  the  work  cannot  be  preju- 
diced by  the  neglect  of  the  owner  to 
formallj'  accept  it.  Eureka  Coal  Co. 
V.  Braidwood,  72  111.  625. 
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Definition. 


MINISTER — (See  also  Ambassador;  Consuls;  Religious 
Societies). — A  bishop  is  included  in  the  word  "minister,"  as 
used  in  the  rubrics  relating  to  the  celebration  of  the  holy  com- 
munion.^ This  word  is  general,  and  may  apply  to  any  person 
who  has  the  cure  of  the  souls  in  the  district.^ 

A  consul  who  is  acting  for  and  is  the  recipient  of  all  communi- 
cations between  the  department  of  state  and  a  minister  of  a 
foreign  country  who  is  absent  is  not  a  diplomatic  ''minister."^ 

MINISTERIAL. — See  Public  Officers;   Mandamus. 

MINOR. — A  person  who  has  not  reached  the  age  of  his  or  her 
legal  majority.*     (See  INFANTS.) 


Books  of  Eeference  on  Previous  Sub- 
ject.— Bainbridge  on  Mines  (English); 
Blanchard  &  Weeks,  Leading  Cases  on 
Mines;  Collier  on  Mines  (English); 
Copp's  U.  S.  Mining  Decisions;  Copp's 
Mining  Code;  Copp's  U.  S.  Mineral 
Lands;  De  Fooz'  Law  of  Mines; 
Halleck  on  the  Mining  Laws  of  Spain 
and  Mexico;  Hart's  Mining  Statutes; 
MacSwinnej  on  Mines  (English); 
Morrison's  Mining  Rights;  Morrison's 
Mining  Digest;  Morrison's  Mining 
Reports  (14  vols.);  Rockwell's  Spanish 
and  Mexican  Laws;  Rogers  on  Mines 
(English);  Sickle's  Mining  Decisions; 
Thomson's  Mine  Ordinances  of  New 
Spain;  Transactions  of  Am.  Inst,  of 
Min.  Engineers,  vol.  XII  (Dr.  Ray- 
mond's Articles);  Weeks  on  Mining 
Lands;  Yale  on  Mining  Claims  and 
Water  Rights. 

1.  Bishop  of  Lincoln,  14  P.  D.  148. 

2.  R.  V.  Allen,  L.  R.,  8  Q^  B.  69. 
This  case  decides  that  a  perpetual 
curate,  as  well  as  a  rector  or  vicar,  is  a 
minister  entitled  to  appoint  a  church- 
warden within  the  meaning  of  a  custom 
founded  on  the  89th  of  the  canons  of 
1603. 

"Minister,"  in  §  65,  5  &  6  W.  IV,  ch. 
76,  is  "used  in  its  most  general  significa- 
tion" (per  LiTTLEDALE,  J.,  R.  V. 
Liverpool,  7  L.J.  Q^B.  134;  8  A.  &  E. 
I76;3N.  &P.  280);  and  it  was  there 
held  that  a  lecturer  in  holy  orders  at  St. 
John's,  Liverpool,  who  occasionally 
assisted  its  regular  incumbent  in  the 
services,  though  not  "the  minister"  of 
the  church,  was  yet  a  minister  of  it, 
within  the  section. 

3.  Hollander  v.  Biaz,  41  Fed.  Rep. 
73^. 

A  defendant  was  sued  as  consul  for 
alleged  libel  in  the  district  court.  He 
pleaded  that  he  was  a  public  minister  of 
Central  America,  and  moved  before 
trial  to  dismiss  the  action,  for   want  of 


jurisdiction  upon  affidavits  accompanied 
by  certified  cfopies  of  various  letters 
from  the  departments  of  state,  which  he 
claimed  showed  that  at  the  time  when 
process  was  served  upon  him,  he  was  a 
"public  minister."  It  appeared  that 
the  defendant  was  an  American  citizen 
and,  upon  leave  of  absence  of  the  min- 
ister of  Central  America,  the  latter  had 
made  arrangements  with  our  depart- 
ment of  state  to  receive  through  the 
defendant  anj'  communications  of  which 
h,e  might  be  made  the  channel.  The 
defendant  had  not  been  presented  as  a 
diplomatic  officer  and  his  name  did  not 
appear  as  such  on  the  official  record 
nor  had  he  ever  been  addressed  by  any 
diplomatic  title  named  in  our  statutes. 
But  he  was  twice  addressed  hj  our  de- 
partment of  state  as  "in  charge  of  the 
legation"  and  had  received  two  notices 
usually  given  to  diplomatic  officers. 
There  was  no  certificate  from  the  de- 
partment of  state  produced  by  either 
side  as  to  the  status  of  the  defendant. 
Held^  that  the  evidence  was  insufficient 
to  show  that  the  defendant  was  in- 
tended to  represent  the  sovereignty  of 
Guatemala,  Salvador  and  Honduras  in 
a  general  diplomatic  capacity.  That 
the  letter^  and  papers  seemed  to  show 
that  the  defendant  should  serve  OT\\y  as 
a  mere  channel  of  communication  dur- 
ing the  absence  of  any  diplomatic  rep- 
resentative, and  where  diplomatic 
officers  do  perform  this  function  it  is 
among  the  smallest  of  their  duties,  and 
when  an  American  citizen  and  consul 
of  a  foreign  state  is  invested  with  this 
function  only  and  without  any  diplo- 
matic title  of  office  he  cannot  be  re- 
garded as  invested  with  "the  principal 
diplomatic  function"  or  entitled  to  the 
immunities  of  an  accredited  diplomatic 
"minister."  Hollander  v.  Biaz,  41  Fed. 
Rep.  732. 

4.  Where    a   homestead    entry    was 
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Definition.  MINT— MINUTES.  Definition, 

MINT — (See  also  Coinage). — In  the  treasury  department  of 
the  United  States  there  is  what  is  termed  "a  bureau  of  the  mint, 
embracing  in  its  organization  and  under  its  control  all  mints 
for  the  manufacture  of  coin,  and  all  assay  officers  for  the  stamp- 
ing of  bars,  which  are  now,  or  which  may  be  hereafter,  author- 
ized by  law."' 

MINUTES — (See  also  MEMORANDUM  ;  RECORD  ;  PUBLIC  OFFI- 
CERS ;  Time). — The  brief  report  in  writing  of  the  proceedings  of 
a  court,  or  any  meeting,  or  society.  The  clerk  of  a  court  must  of 
necessity  take  down  the  doings  of  the  court  in  short  brief  notes. 
This  he  usually  does  in  a  minute  book,  called  the  docket,  from 
which  a  full,  extended  and  intelligible  record  is  afterwards 
made  up.  But  until  they  can  be  made  up,  these  short  notes 
must  stand  as  a  record,  and  if,  in  the  mean  time,  through  the 
death  or  sickness  of  the  clerk  or  other  casualty,  they  are  lost,  it 
must  be  deemed  a  loss  of  the  records,  and  secondary  proof  may 
be  offered  of  their  contents.*  They  are  known  as  the  minutes 
of  the  court  or  the  clerk's  minutes.^  When  the  minutes  are 
written  put  on  the  order-book  or  record  proper,  at  full  length  and 
signed  by  the  judge,  they  constitute  the  proper  records  of  the  court, 
and  until  they  are  thus  signed  by  the  judge,  they  cannot  with  pro- 
priety be  considered  the  record.*  The  clerk's  minutes  cannot  be 
used  to  indicate  the  legal  questions  raised  upon  the  trial  or  to  en- 
large or  ascertain  the  grounds  of  a  decision  ;  the  case  as  settled  by 
the  judge  must  be  controlling  as  to  what  took  place  at  that  time.* 
But  it  is  well  settled  that  the  court  has  the  right  to  correct  its 
minutes  so  as  to  have  them  conform  to  the  truth  by  a  correct  state- 
ment of  facts,  at  any  time,  even  after  appeal,  particularly  when 

made  in  the  State  of   Minnesota  under         2.  Pruden  v.  Alden,  33  Pick.  (Mass.) 

the   laws  .of  the    United    States,    and  184. 

afterwards    the    parents    died,   leaving         3.  Scott   v.   Morgan,  94  N.  Y."  508; 

children  under  the  age  of  twenty-one,  State  v.  Howard,  34  La.  Ann.  369. 
a  patent   was    subsequently    issued   by         4.  Johnson  v.  Com.,  80  Ky.  377!  Com. 

the    land    office  granting    the    land   so  t;.  Chambers,  i  J.  J.  Marsh.  (Ky.)  108- 

entered    to    the  "minor"    heirs    of  the  114. 

father.  Held,  that  the  title  passed  to  the        Judges  of  the  circuit  court  sometimes, 

persons    described    in    Rev.    Stat.    U.  by  signing  the  minutes,  give,  or  attempt 

S.,     §     2292,    viz:    the   children  under  to  give,  the  minute  book  the  force  of  a 

twenty-one  years    of  age,  although  by  record;  but  this  is  a  practice  which  we 

the    law   of  "Minnesota   some   of  them  think  ought  not  to  be  tolerated.    The 

were  not  "minors."     Anderson  v.  Pet-  minutes  are,  generally,  too  imperfect  to 

erson,  36  Minn.  547.  show  clearly  and    fully  what  the  court 

Minority. — A  gift  of  income  "during,  has  decided  and  done.     The  practice  of 

minority"  may,    on    a   context,    mean  permitting  the  clerk,  after  the  adjourn- 

until  the  beneficiaries  attain  some  other  ment  of  the  court,  to  write  out  the  min- 

age  than  twenty-one,  if  such  other  age  utes  at  full    length,    and   insert  many 

be  clearly  indicated.    Milroy  v.  Milroy,  things  which   cannot  appear  from  the 

13  L.J.  Ch.  266;  14  Sim.  48";  i  Jarm.  on  minutes,  does  fro  tanto  constitute  him 

Wills  845;   Weddell  v   Munday,  6  Ves.  in    fact  a  judicial    officer  in   vacation. 

341;  Hartv.  Tulk,   2   D.   G.   M.    &   G.  Such  practices  should  be  discontinued. 

300.       As     to      accumulations     during  Johnson  w.  Com.,  80  Ky.  377;  The  Com. 

minority,  see  Tru.sts.  w. Chambers,  i  J.J.  Marsh.  (Ky.)  108-114. 

1.  Rev.  Stat,  of  U.  S.,  §  343.  5.  Scott  v.  Morgan,  94  N.  Y.  508. 
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Definition.  MIS— MISCONDUCT.  Definition. 

this  is  done  in  open  court  and  in  the  presence  of  the  accused 
who  does  not  charge  falsity  against  the  corrections  and  consequent 
injury  to  him.^ 

MIS.— This  syllable,  prefixed  to  another  word,  signifies  some 
fault  or  defect.* 

MISADVENTURE. — Homicide  per  infortunium  or  misadventure 
is  where  a  man,  doing  a  lawful  act,  without  any  intention  of  hurt, 
unfortunately  kills  another.^ 

MISAPPLICATION— (See  also  WILFUL  MISAPPLICATION).— 
"  Misapplication  "  of  public  funds,  only  covers  cases  of  corrupt 
practices,  or  of  showing  illegal  favor.* 

MISAPPROPEIATE. — "  Misappropriate"  means  the  wrongful 
conversion  'of  or  dealing  with  anything,  by  the  person  to  whom 
it  has  been  entrusted.* 

MISBEHAVIOE.— See  ARBITRATION;  JUDGE;  JURY  AND 
Jury  Trial;  Misconduct;  New  Trial;  Officers  of  Pri- 
vate Corporations  ;  Public  Officer. 

MISCARRIAGE.— See  ABORTION ;  FRAUDS,  Statutes  of. 

MISCEGENATION.— See  note  6. 

MISCHARGE.— See  Instructions. 

MISCONDUCT— (See  also  JUDGE;  JuRY  AND  Jury  Trials; 
New  Trial  ;  Arbitration  ;  Public  Officers). — The  with- 
holding of  money  by  an  attorney  which  he  has  collected  for 
his  client  is  within  the  meaning  of  the  exception  of  the  non- 
imprisonment  act,  which  provides  that  the  exemption  from  im- 
prisonment shall  not  extend  to  "actions  for  2S\.y  miscondtut  or 
neglect  in  any  professional  employment."'  The  terms  "  miscon- 
duct "  and  "  misbehavior"  as  used  in  the  statute  in  relation  to 
arbitrators,  contemplate  acts  evincing  unfairness,  or  contrary  to 
all  principles  of  a  just  proceeding,^  and  not  mere  errors  of  judg- 
ment, no  matter  however  great.**     The  words  "  misconduct"  and 

1.  State  V.  Howard,  34  La.  Ann.  Y.)  267;  Bowling  Green  Savings  Bank 
369-  V.  Todd,  52  N.  Y.  489. 

2.  Lovett  V.  Pell,  22  Wend.  (N.  Y.)  8.  Turnbul  v.  Martin,  37  How.  (N. 
3^9>  375-  Y.)    Pr.    20;    s.  c,    2    Daly    42S;   Van 

3.  4  Bl.  Com.  215.  See  also  Homi  Corllandt  v.  Underbill,  17  Johns.  (N. 
CIDE.  Y.)  405;  Knowlton  v.  Mickles,  29  Barb. 

4.  As  used  in  §  44,  7  W.,  ch.  4;  i  (N.  Y.)  465;  Walker  v.  Frobisher,  6 
Vict.,  ch.  78;  Rex  D.Norwich,  30  W.  R.  Ves.  Jr.  70;  Smith  v.  Cutler,  10 
752.     See  also  Public  Officers.  Wend.  (N.  Y.)  589;  Cranston  v.  Kenny, 

6.  Steph.  Crim.  Law27i5-27S.  g  Johns.  (N.  Y.)  212;  Herrick  v.  Blair, 

6.  See   8    Am.    &    Eng.    Encyc.    of     i  Johns.  Ch.  (N.  Y.)  loi. 

Law  558;  3   lb.  729.     See   also    Mar-         9.  Turnbul  v.  Martin,  37    How.   (N. 
WAGE.  ,      Y.)  Pr.  20;  s.   c,  2   Daly  428;    Knowl- 

7.  Stage    V.    Stephens,    i    Den.   (N.     ton  v.  Mickles,  29  Barb.   (N.    Y.)    465; 


Definition.  MISDATE— MISDEMEANOR.  Definition. 

"  incompetency^'  as  used  in  the  New  York  statute,  which  provides 
for  the  removal  of  an  assignee,  have  no  technical  meaning.  The 
two  were  intended  to  embrace  all  the  reasons  for  which  an 
assignee  ought  to  be  removed.^  The  term  "  misconduct  in  office" 
as  used  in  the  Maine  statute,  which  provides  for  the  removal  of  a 
register  of  deeds,  is  not  limited  to  such  acts  as  the  law  requires  or 
expressly  authorizes  him  to  perform.  For  where  an  officer,  acting 
in  his  official  capacity,  and  under  his  official  signature,  does  an  act 
which  has  relation  and  refers  to  matters  belonging  to  his  depart- 
ments and  under  his  particular  charge,  and  he  acts  knowingly, 
designedly,  falsely,  and  the  act  is  one  calculated  to  mislead,  and 
one  that  in  its  nature  may  be  used  for  purposes  of  fraud  or  impo- 
sition, it  is  misconduct  in  office  within  the  intent  of  this  statute, 
although  no  actual  corruption  by  bribery  or  otherwise  is 
proved.^  i 

In  New  York,  nothing  excepting  adultery  is  regarded  as  miscon- 
duct with  reference  to  the  subject  of  absolute  divorce.  And 
under  the  statute,  which  provides  that  in  "  case  of  divorce  dissolv- 
ing the  marriage  contract  for  the  misconduct  of  the  wife  she  shall 
not  be  endowed,"  no  other  misconduct  than  adultery  will  deprive 
her  of  dower,  even  if  it  is  the  basis  of  a  judgment  of  divorce  law- 
fully rendered  in  another  State,  unless  it  expressly  appears  that 
such  a  judgment  has  that  effect  in  the  jurisdiction  where  it  was 
rendered.^ 

MISDATE — An  erroneous  date,  made  so  intentionally  or  unin- 
tentionally.'^ 

MISDELIVERY— (See  also  ESCROW;  Trover).— It  is  settled 
that  any  "  misdelivery  "  of  property  by  a  carrier  or  warehouseman 
to  a  person  unauthorized  by  the  owner  or  person  to  whom  the  car- 
rier or  warehouseman  is  bound  by  his  contract  to  deliver  it,  is  of 
itself  a  conversion,  which  renders  the  bailee  liable  in  an  action  of 
tort  in  the  nature  of  trover  without  regard  to  the  question  of  his 
due  care  or  negligence.^ 

MISDEMEANOR. — "  Misdemeanor"  comprehends  all  indictable 
offences  which  do  not  amount  to  felony.^ 

Smith   V.    Cutler,   lo   Wend.   (N.   Y.)  Mass.  154;   Hall  v.  Boston  etc.  R.  Co., 

i;8g;    Cranston  t).  Kenny,  9  Johns.  (N.  14  Allen  (Mass.)  439. 

Y.)  212.  6.  4  Am.  &  Eng.  Encjc.  of  Law  653; 

1.  In  the  matter  of  the  Petition  of  12  lb.  406;  Son  «.  People,  12  Wend.  (N. 
Cohn,  78  N.  Y.  248;  5  6,ch.  466,  Laws  Y.)  344.  , 
of  1877,  as  amended  bv  §  2,  ch.  318,  The  absolute  refusal  of  a  bankrupts 
Laws  of  187S.                   '  discharge  when  "the  debtor  has  com- 

2.  State  V.  Leach,  60  Me.  i;8.  mitted  any  misdemeanor  under  part  2 

3.  Van  Cleaf  v.  Burns,  23  N.  E.  Rep.  of  the  Debtors'  act,  1869"  ( ^  2  (3),  50  & 
881.  See  also  5  Am.  &  Eng.  Encyc.  51  Vict.,  ch.  66),  is  restricted  to  any  such 
of  Law  921,922.  misdemeanor  as  maj' be  committed  "in 

4.  Anderson's  Law  Diet.  311.  See  any  matter  connected  with,  or  arising 
also  Date,  5  Am,  &  Eng.  Encyc.  of  out  of  the  bankruptcy;"  the  words 
Law  77.  quoted  are  to  be  read  into  the  provision. 

6.  Forbes  v.  Boston  .etc.  R.  Co.,   133     /ie  Brocklebank,  58  L.J.  Q^B.375. 
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Definition. 


MISFEASANCE— (See  also  AGENCY;  OFFICERS  OF  Private 
Corporations  ;  Public  Officers  ;  Sheriff  ;  Marshal  and 
Constable.) — Misfeasance,  strictly,  is  a  default  in  not  doing  a 
lawful  act  in  a  proper  manner — omitting  to  do  it  as  it  should  be 
done,i  ^vhile  a  malfeasance  is  the  doing  of  an  act  wholly  wrong- 
ful and  unlawful,  and  nonfeasance  is  an  omission  to  perform  a 
required  duty  at  all,  or  total  neglect  of  duty.  The  term  mis- 
feasance is  often  carelessly  used  to  describe  a  malfeasance.^ 

Misfeasance  has  also  been  defined  as  the  improper  performance 
of  some  act  which  might  lawfully  be  done.^ 

MISFORTUNE. — A  thing  caused  by  misfortune  is  where  it 
arises  through  something  unforeseen  which  cannot  ordinarily  be 
guarded  against.'* 


Misdemeanor  in  His  Professional  Ca- 
pacity.— See  2  Am.  &  Eng.  Encyc.  of 
Law  722,  n. 

Gross  misdemeanor,  as  used  in  section 
5069  How.  Stat.  (Mich.),  which  pro- 
vides that  "the  district  board  shall 
have  the  general  care  of  the  school," 
etc.,  and  that  "said  board  maj'  order 
the  suspension  or  expulsion  from  the 
school,  whenever,  in  its  judgment,  the 
interest  of  the  school  demands,  of  any 
pupil,  guilty  of  gross  misdemeanor  or 
persistent  disobedience,"  means  gross 
misbehavior  or  misconduct,  and  not 
criminal  conduct.  It  is  not  necessary 
that  a  pupil  shall  be  guilty  of  a  criminal 
act  before  he  can  be  suspended  or  ex- 
pelled from  school.  But  before  he  can  be 
thus  dealt  with  he  must  be  guiltj'  of  some 
wilful  or  malicious  act  of  detriment  to 
the  school  and  the  miscondu6t  must  be 
"gross,"  something  more  than  a  petty 
or  trivial  oifence  against  the  rules;  and 
that  where  apupil  negligently'  and  care- 
lessly breaks  a  window  pane,  he  cannot 
be  expelled  or  suspended  from  school 
under  this  statute  if  such  carelessness  is 
not  wilful  or  malicious.  Holman  v. 
School  District,  77  Mich.  605. 

1.  Coite  V.  Lynes,  33  Conn.  109. 

This  word  in  §  165,  Companies  act, 
1862, 25  &  26  Vict.,  ch.  89,  means,  "  'Mis- 
feasance in  the  nature  of  a  breach  of 
trust.'  It  must  be  an  act  resulting  in 
loss  to  the  company.  The  section  does 
not  give  the  court  power  to  fine  a 
director  for  misconduct.  It  gives  no 
new  rights,  but  simply  provides  a  sum- 
mary mode  of  enforcing  rights  which 
must  otherwise  have  been  enforced  by 
action."  Buckley  on  the  Companies 
Act  (5th  ed.)  378. 

Misfeasance  may  involve  to  some  ex- 
tent the  idea  of  not  doing;  as  where  an 
agent,  while   engaged  in  the   perform- 


ance of  his  undertaking,  does  not  do 
something  which  it  was  his  duty  to  do 
under  the  circumstances;  as,  for  in- 
stance, when  he  does  not  exercise  that 
care  which  a  due  regard  for  the  rights 
of  others  would  require.  This  is  not 
doing,  but  it  is  the  not  doing  of  that 
which  is  not  imposed  upon  the  agent 
merely  by  his  relation  to  his  principal, 
but  of  that  which  is  imposed  upon  him 
by  law  as  a  responsible  individual  in 
common  with  all  other  members  of 
society.  It  is  the  same  not  doing  which 
constitutes  negligence  in  any  relation, 
and  is  actionable.  Ellis  v.  McXaughton, 
76  Mich.  237. 

2.  Coite  t'.  Lynes,  33  Conn.  109. 

3.  Wright  V.  Spencer,  i  Stew.  (Ala.) 

576- 

Where  an  officer  seized  a  horse  by 
virtue  of  an  attachment  and  sold  it 
without  the  legal  advertisement,  it  was 
held  that  according  to  strict  definition 
he  was  guilty  of  a  misfeasance.  Wright 
V.  Spencer,  i  Stew.  (Ala.)  576. 

A  judgment  obtained  against  a  con- 
stable for  nominal  costs  and  damages, 
in  an  action  of  replevin  of  goods  at- 
tached by  him,  is  a  judgm"ent  for  a  mis- 
feasance within  the  meaning  of  the 
statute  which  provides  for  suits  on  the 
bonds  of  constables  of  the  city  of 
Boston.     Tracj'  v.   Warren,   104  Mass. 

376- 

4.  "Misfortune,''  in  a  plea,  that  the 
plaintiff  contributed  to  the  misfortune 
complained  of,  is  not  ambiguous. 
Smith  V.  McAuley,  Ir.   Rep.,  8  C.  L. 

By  section  thirty-two  of  the  Bank- 
ruptcy act,  18S3  (46  &  47  Vict.,  ch.  52), 
certain  disqualifications  are  imposed  up- 
on a  bankrupt,  which  are  to  be  remove  d  if 
he  obtains  from  the  court  his  discharge, 
with   a  certificate  that   his  bankruptcy 


621 


Definition.      MlSINSTRUCT— MISMANAGEMENT.      Definition. 

MISmSTETJCT.— See  INSTRUCTIONS  ;  NEW  TRIAL. 

MISJOINDER. — See  ACTIONS  ;  Bill  in  Equity  ;  Joinder  of 
Actions  ;  Parties  to  Actions  ;  Pleading. 

MISLAID — (See  also  FiNDER  OF  PROPERTY ;  LOST  PAPERS).— 
Property  is  not  lost  in  the  sense  of  the  rule  if  it  was  intentionally 
laid  on  a  table,  counter  or  other  place  by  the  owner  who  forgot 
to  take  it  away.  In  such  case  the  proprietor  of  the  premises  is 
entitled  to  the  custody.^ 

MISMANAGEMENT. — Mismanagement  and  inattention  are  not 
synonymous.  The  one  is  active,  and  the  other  passive;  the  one 
denotes  commission,  the  other  omission.^ 


was  "caused  by  misfortune  without  any 
misconduct  on  his  part."  The  debtor 
instituted  a  suit  for  a  divorce  against 
his  wife  and  co-respondents  on  the 
ground  of  her  adultery.  At  the  trial 
the  jury  found  that  the  wife  had  not 
committed  adulter^',  and  the  petition 
was  dismissed,  and  the  debtor  was  or- 
dered to  pay  the  costs  of  his  wife  and  of 
the  co-respondents.  The  means  of  the 
debtor  both  before  and  after  the  com- 
mencement of  the  proceedings  were 
wholly  insufficient  to  pay  these  costs, 
and  he  was  adjudged  a  ba»jkrupt  on  the 
petition  of  one  of  the  co-respondents. 
Held,  that  the  bankruptcy  of  the  debtor 
had  not  been  "caused  by  misfortune 
without  any  misconduct  on  his  part," 
within  the  meaning  of  section  thirty- 
two,  and  that  he  was  not  entitled  to  the 
certiiicate  described  in  the  section.  In 
deciding  this  case.  Lord  Esher,  M. 
R.,  said:  "What  then  was  the  cause  of 
the  bankruptcy  in  the  present  case?  In 
truth  it  was  the  adverse  verdict  of  the 
jury.  We  are  bound  to  assume  that 
the  verdict  given  by  the  jury  was  right. 
What  then  was  the  conducing  cause  of 
that  verdict.'  It  was  the  fact  of  bring- 
ing and  carrying  on  of  the  suit,  a 
matter  which  was  entirely  within  the 
control  of  the  debitor.  The  costs  in 
that  suit  were  thus  the  direct  result  of 
matters  over  which  the  debitor  had 
control,  and,  therefore,  without  going 
into  the  question  of  the  effect  of  the  evi- 
dence in  the  divorce  .suit  brought  for- 
ward by  the  co-respondents,  and  with- 
out saying  that  it  was  rash  to  bring  the 
suit,  or  that  the  doing  so  involved  any 
misconduct,  I  think  the  appellant  fails 
because  he  has  not  shown  that  his 
bankruptcy  was  caused  by  misfortune." 
Fry,  L.  J.,  also,  in  writing  an  opinion 
in  this  case,  says:  "I  shall  not  attempt 
to    give    an   exhaustive    definition    of 


either  'misfortune'  or  'misconduct'  as 
used  in  this  section;  it  is  too  early  in 
the  history  of  this  legislation;  neverthe- 
less, we  should  I  think  make  some  essay 
towards  a  definition.  It  appears  to  me 
that  for  the  purpose  of  the  present  dis- 
cussion 'misfortune'  is  equivalent  to 
some  adverse  event  not  immediately 
dependent  on  the  action  or  will  of  him 
who  suifers  from  it,  and  of  so  improba- 
ble a  character  that  no  prudent  man 
would  take  it  into  his  calculations  in 
reference  to  the  interest  of  himself  ot  of 
others.  '  I  will,  by  way  of  example, 
illustrate  my  meaning.  A  man  who 
was  reduced  to  poverty  by  an  act  of 
God  destroj'ing  his  property,  might  be 
said  to  have  suffered  from  misfortune, 
without  any  misconduct  on  his  part. 
The  prosperity  of  Job  was  overthrown 
by  the  simultaneous  concurrence  of  four 
unusual  events — the  attack  of  the  Sa- 
beans,  the  inroads  of  the  Chaldeans, 
the  fire  from  heaven,  and  the  wind 
from  the  wilderness — and  his  consequent 
poverty  might  have  been  regarded  as  in 
no  way  disqualifying  him  from  holding 
any  office  of  trust  in  his  tribe.  But  on 
the  other  hand,  a  man  who  gambles  so 
that  if  he  is  unsuccessful,  he  cannot  pay 
his  creditors  does  not  owe  his  situa- 
tion to  misfortune  without  misconduct, 
though  he  would  probably  say  that  he 
had  been  unfortunate  in  his  play.  It 
has  been  pressed  upon  us  that  the  idea 
conveyed  in  the  clause  is  a  single  idea, 
but  to  this  I  cannot  agree.  In  my 
opinion  there  are  two  distinct  ideas,  and 
if  the  event  which  causes  the  bankruptcy 
is  partly  due  to  misfortune  and  partly 
to  misconduct,  it  cannot  come  within 
the  exception."  In  re  Lord  Colin 
Campbell,  20  Q:.  B.  D.  8i6. 

1.  Hamaker  v.  Blanchard,  90  Pa.  377 
379. 

2.  Brooks    v.    Blanchard,    2    L.   ]• 
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DefinitioB.  MISNOMER— MISSPELLING.  Definition. 

MISNOMEE. — See  Criminal  Procedure  ;  Name  ;  Notice 
{by  Publication) ;  Parties  to  Actions  ;  Pleadings  ;  Process. 

MSPLEADING. — Mispleading  in  its  immediate  and  more  usual 
sense  signifies  essential  errors  or  omissions  in  the  defendant's 
defence ;  but  it  is  also  expressly  defined  to  comprehend  any  mis- 
takes or  omissions  essential  either  to  the  action  or  the  defence, 
occurring  either  in  the  declaration  or  subsequent  pleadings. ^ 
{See  Pleading.) 

MISPRISION  OF  FELONY— (See  Criminal  Law;  Accessory). 
If  one  does  in  two  counties  what  amounts  to  a  felony,  he  may 
in  either  be  prosecuted  for  the  full  misprision.^ 

MISREADING— (See  also  Fraud  ;  Ignorance  ;  Signature). 
— An  instrument  is  void  when  signed  by  a  person  who  cannot 
read,  if  the  instrument  was  misread  to  him  and  he  was  thereby 
led  to  believe  he  was  signing  a  different  instrument  from  the  one 
he  actually  signed.* 

MISREPRESENTATION— (See  also  Deceit;  False  Pre- 
tences; Fraud). — Misrepresentation  is  asserting  what  is  not 
true  in  whole  or  in  part.*  An  actionable  misrepresentation  con- 
sists in  a  false  statement  respecting  a  fact  material  to  the  contract 
and  which  is  influential  in  producing  it.^  A  misrepresentation  in 
insurance  is  the  statement  of  something  as  a  fact  which  is  untrue, 
and  which  the  assured  states  knowing  it  to  be  untrue,  and 
which  has  a  tendency  to  mislead;  such  fact  being  in  either  case 
material  to  the  risk.** 

MISSIONARY. — A  trust  for  "  missionary  purposes  "  is  void  for 
vagueness.''  But  a  devise  to  the  "  North  Reformed  Church  of 
Newark,  in  trust,  that  they  may  use  the  same  to  promote  the  re- 
ligious interests  of  the  said  church,  and  to  aid  the  missionary, 
educational  and  benevolent  enterprise  to  which  the  said  church  is 
in  the  habit  of  contributing,"  etc.,  is  a  good  charitable  bequest.* 
(See  Charities,  3  Am.  &  Eng.  Encyc.  of  Law  122). 

MISSPELLING.— See  "Name  ;  Spelling. 

Ex.  281;   I    C.   &  M.   77q;   3  Tyr.  844.         3.  Bowers  v.  Thomas,  62   Wis.  480; 

1.  Lovettf.  Pell, 22  Wend.  (N.Y.)  369.     First    Nat.    Bank    v.    Deal,   55    Mich. 

2.  :  Hale  P.  C.  652.  653.     Corn-pare     592. 

4  Am.  &    Eng.    Encyc.    of    Law   736,  4.  Blydenburg  zi.  Welsh,  Baldwin  (C. 

note  4,  739,  note  3.    \vi  England^axAm  C.)  331. 

many  of  the  States  there  is   a  statutory  5.    Wise   v.    Fuller.    29    N.    J.     Eq. 

provision  that  where   any  misdemeanor  257. 

or  felony  shall  be  begun  in  one  county  6.  Daniel  v.  Hudson  River  Fire  Ins. 

and  completed  in  another,  the  trial  may  Co.,  12    Cush.   (Mass.)    416.     See  In- 

be  in  either.     Iowa  Code,  §4507;    Ind.  surance,   ii   Am.   &  Eng.   Encyc.  of 

Rev.  Stat.  1881,  §  1580;  Archer  t).  State,  Law  27S;    Life    Ixsurance,  13  Am. 

106  Ind.  426.     But  where   the  elements  &  Eng.  Encyc.  of  Law  629. 

constituting  the    offence   are  all    com-  7.  Scott    v.  Brownrigg,  '9  L.   R.   Ir. 

pleted  within  one  county,  this  provision  246. 

of  the  code  does  not  apply.     State  v.  8.  De  Camp  v.  Dobbins,  29  N.  J.  Eq. 

Hollenbeck,  36  Iowa  112.  36. 
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Definition. 


MISSPEND. 


Definition, 


MISSPEND — (See  also  HUSBAND  AND  Wife  ;  Parent  and 
Child). — Misspend,  within  the  meaning  of  the  statute,  which 
provides  a  penalty  for  "  all  persons  who  misspend  what  they  earn 
and  do  not  provide  for  the  support  of  themselves  and  their  fami- 
lies," does  not  necessarily  mean  that  there  must  be  a  criminal, 
reprehensible  or  morally  improper  expenditure  of  earnings,  But 
this  clause  of  the  statute  is  violated  when  a  man  having  a  family, 
and  earnings  sufficient  for  their  support,  appropriates  them  to 
other  purposes,  leaving  his  family  unprovided  for.^ 


When  the  gift  is  to  a  church  to  pro- 
mote its  reUgious  interests,  and  to  aid  it 
in  the  missionary^  educational  and  be- 
nevolent enterprises  to  which  it  is 
accustomed  to  contribute,  the  word 
"benevolent"  should,  if  there  be  ne- 
cessity for  so  doing  in  order  to  effectuate 
the  donor's  intention,  be  interpreted  in 
the  narrow  sense  in  which  it  was  used 
by  him,  /.  e.,  as  being  equivalent  to  or 
synonymous  with  the  word  "charita- 
ble." The  word  "benevolent"  in  the 
case  under  consideration,  should  be  in- 
terpreted according  to  the  context  in 
conformity  with  the  construction  adopt- 
ed in  Jemmit  v.  Verrill,  Amb."  5S5; 
Wilkinson  v.  Lindgren,  L.  R.,  5  Ch. 
App.  570,  and  Townsend  v.  Carus,  3 
Hare  257.  It  is  worthy  of  observation 
that  it  is  joined  to  the  words  "mission- 
ary and  educational"  by  the  copulative 
conjunction,  and,  therefore,  is  not  sub- 
ject to  the  objection  of  indefiniteness, 
as  was  the  bequest  in  Norris  v.  Thom- 
son, ig  N.  J.  Eq.  307.  There  the  dis- 
junctive was  employed.  See  also  Be- 
nevolent, 2  Am.  &  Eng.  Encyc.  of 
Law  1S2. 

In  Townsend  v.  Carus,  3  Hare  257,  a 
legacy  to  trustees  upon  trust  to  pay, 
divide  or  dispose  thereof  unto  or  for  the 
benefit  or  advancement  of  such  societies, 
subscriptions  or  purposes  having  regard 
to  the  glory  of  God  in  the  spiritual 
welfare  of  His  creatures,  as  they  should 
in  their  discretion  see  fit,  was  construed 
to  be  a  gift  for  religious  purposes,  and 
restricted  to  such  purposes;  and  it  was 
held,  also,  that  a  bequest  for  a  religious 
purpose  is  a  valid  charitable  bequest, 
although  the  paramount  religious  object 
might  possibly  be  effected  by  an  appli- 
cation of  part  of  the  fund  to  a  purpose 
which,  separately  taken,  would  not  be 
strictly  charitable. 

In  i*Torris  v.  Thomson,  ig  N.  J.  Eq. 
307,  308;  s.  c,  on  appeal,  20  N.  J.  Eq. 
48g,  the  principles  on  which  the  decision 
in  that  case,  and  those  on  which,  it  rests, 
are  founded  is,  that  where  a  trust  is  in 


such  general  terms  that  the  fund  may 
be  applied  at  the  discretion  of  the 
trustees,  not  only  to  purposes  strictly 
charitable  according  to  the  settled 
meaning  of  the  term,  but,  also,  to  other 
indefinite  purposes  of  benevolence  or 
liberality,  it  is  void  for  the  reason  that 
the  court  cannot  direct  the  applica- 
tion of  any  part  to  charitable  uses 
against  the  terms  of  the  trust  giving  an 
option  to  the  trustees  to  apply  it 
wholly  to  other  purposes  of  a  different 
kind. 

In  Jemmit  v.  Verrill,  Amb.  585,  note, 
where  the  residue  was  given  to  trustees 
upon  trust  to  pay,  apply,  and  dispose 
of  the  same  unto  and  for  such  charita- 
ble and  benevolent  purposes  as  G.  J., 
one  of  the  trustees,  should  direct,  it  was 
ordered  by  the  same  judge,  notwith- 
standing the  fact  that  I  he  word  "be- 
nevolent" was  used  in  the  description 
of  the  purposes  to  which  it  was  to  be 
applied,  that  the  residue  should  be  ap- 
plied as  G.  J.  should  point  out  by  a 
scheme  to  be  laid  before  and  settled  by 
the  master. 

In  Norris  v.  Thomson,  ig  N.  J.  Eq. 
307,  however,  the  bequest  was  to  such 
benevolent,  religious  or  charitable  in- 
stitutions as  the  testator's  widow  might 
select.  In  the  present  case  the  gift  is  to 
a  church  to  promote  its  religious  inter- 
ests, and  to  aid  the  missionary,  edu- 
cational and  benevolent  enterprises  to 
which  it  is  in  the  habit  of  contributing. 
The  word  "benevolent"  in  that  connec- 
tion signifies,  and  undoubtedly  was  un- 
derstood by  the  testatrix  to  signify 
"charitable."  They  courts  appear  to 
have  been  in  some  cases  astute,  to 
frustrate  the  charitable  intentions  of 
donors  who,  meaning  to  devote  their 
property  to  uses  strictly  charitable, 
have,  unfortunately',  employed  lan- 
guage admitting  of  a  wider  scope  in  the 
use  of  the  gift  than  is  judicially  given  to 
the  word  chanty. 

1.  State;'.  Ransell,  41  Conn.  433.  See 
Spendthrift. 
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MISTAKE. 


Definition. 


MISTAKE— (See  also  ALTERATION  OF  INSTRUMENTS;  Amend- 
ment; EQurrv;  Fraud;  Ignorance;  Indictment;  Name; 
Payment;  Pleading;  Taxation). 


I.  Definition,  625. 

II.  Equitable  Jurisdiction  in  Ques- 
tions of  Mistake,  626. 

III.  General  Principles,  628. 

IV.  Mistake  of  Law,  634. 
V.  Mistake  of  Fact,  645. 

VI.  Parol  Evidence,  649. 
VII.  Reformation  of  Written  Instru- 
ments, 651. 

1.  In  General,  651. 

2.  Deeds  and  Mortgages,  655. 

3.  Wills,  ihi. 

4.  Powers,  (lis^. 

5.  Judicial  Proceedings,  665. 

6.  Awards   of  Arbitrators,  666. 

7.  Comfromises,  668. 

8.  Bonds,  66g. 

9.  Promissory  Notes,  66g. 


10.  Receifts,  671. 

11.  Marriage  Articles,  671. 

12.  Insurance  Policies,  671, 
VIII.  Mistakes  of  Draughtsmen,  673. 

IX.   Mistakes  of  Public  Officers,  675. 

1.  County  Clerk,  675. 

2.  Administrators    and  Execu- 

tors, 676. 

3.  Sheriffs,  676. 

X.  Money     Paid     Under     Mistake 
(See  also  Payment),  676. 

1.  Mistake  of  Law,  676. 

2.  Mistake  of  Fact,  677. 

XI.  Specific  Performance  of  Defect- 
ive Instruments,  677. 
XII.  Voluntary  Conveyances,  67S. 

XIII.  Subsequent  Purchasers,  679. 

XIV.  Parties,  681. 


I.  Definition. — Mistake,  as  the  term  is  used  in  jurisprudence, 
is  an  erroneous  mental  condition,  conception,  or  conviction  in- 
duced by  ignorance,  misapprehension,  or  misunderstanding  of  the 
truth,  and  resulting  in  some  act  or  omission,  done  or  suffered  er- 
roneously by  one  or  both  of  the  parties  to  a  transaction,  but  with- 
out its  erroneous  character  being  intended  or  known  at  the  time.-* 


1.  2  Pom.  Eq.,  §  839;  I  Story  Eq. 
Jur.,  §  iio;Jer.  Eq.  Jur.,  bk.  3,  pp.  2, 
358. 

Pollock,  in  his  admirable  and  philo- 
sophical work  on  contracts,  has  done 
more  than  any  other  writer  to  formu- 
late the  rules  on  this  subject.  Thus,  he 
savs  (p.  392):  "Mistake  does  not  of  it- 
self affect  the  validity  of  contracts  at 
all.  But  mistake  may  be  such  as  to 
prevent  any  real  agreement  from  being 
formed,  in  which  case  the  agreement  is 
void;  or  mistake  may  occur  in  the  ex- 
pression of  a  real  agreement;  in  which 
case,  subject  to  rules  of  evidence, 
the  mistake  can  be  rectified.  There 
are  also  rules  in  the  construction  of 
certain  species  of  contracts  which  are 
founded  on  the  assumption  that  the  ex- 
pressions used  do  not  correspond  to 
the  real  intention.  The  jurisdiction 
to  rectify  instruments  on  the  ground  of 
mistake,  as  well  as  the  peculiar  rules  of 
construction  just  mentioned,  is  derived 
from  the  court  of  chancery."  Of  mis- 
take in  general,  he  says  (p.  394):  "The 
general  rule  of  private  law  is  that  mis- 
take as  such  has  no  legal  effects  at  all. 
This  may  be  more  definitely  expressed 
as  follows:  Where  an  act  is  done  under 


mistake,  the  mistake  does  not  either 
add  anything  to  or  take  away  anything 
from  the  legal  consequences  of  that  act, 
either  as  regards  any  right  of  other 
persons  or  any  liabilky  of  the  person 
doing  it,  nor  does  it  produce  any 
special  consequences  of  its  own.  Unless 
knowledge  of  something  which  the  mis- 
take prevents  from  being  known,  or  an 
intention  necessarily  depending  on 
such  knowledge,  be  from  the  nature  of 
the  particular  act  a  condition  prece- 
dent to  the  arising  of  some  right  or 
duty  under  it.  Special  exceptions  to 
the  rule  exist,  but  even  these  are 
founded  on  special  reasons  beside, 
though  connected  with  the  mistake  it- 
self." 

These  exceptions  are  thus  defined  (p. 
405):  "I.  Where  mistake  is  such  as  to 
exclude  real  consent,  and  so  prevent 
the  formation  of  any  contract,  there 
the  seeming  agreement  is  void.  2. 
Where  a  mistake  occurs  in  expressing 
the  terms  of  a  real  consent,  the  mistake 
may  be  remedied  by  the  equitable 
jurisdiction  of  the  court.  3.  A  re- 
nunciation of  rights  in  general  terms  is 
understood  not  to  include  rights  of 
whose  actual  or  possible  existence  the 


15  C.  of  L. — 40 
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Equitable  Jurisdiction. 


MISTAKE. 


Equitable  Jurisdiction. 


II.  Equitable  Jurisdiction. — It  is  within  the  province  of 
courts  of  equity  to  grant  rehef  against  mistakes;  and,  when  it 
is  satisfactorily  shown  that  a  mistake  has  been  made  in  such  a 
manner  that  the  true  intent  of  the  parties  is  not  likely  to  be 
carried   out,  the  mistake  will  be  corrected.'     Equity  will  not  as- 


party  was  not  aware.  This  is  in  truth 
a  particular  case  under  No.  2.  All  these 
exceptions  may  be  considered  as  more 
apparent  than  real.  4.  Money  paid 
under  a  mistake  of  fact  may  be  recov- 
ered back.  This  is  a  real  exception, 
and  the  most  important  of  all.  Yet 
even  here  the  legal  foundation  of  the 
right  is  not  so  much  the  mistake  in  it- 
self as  the  failure  of  the  supposed  con- 
sideration on  which  the  money  was 
paid." 

On  the  subject  of  mistake  as  exclud- 
ing true  consent,  he  examines,  in  the 
light  of  the  law  and  principle  and  the 
authorities,  what  he  defines  as  the  dif- 
ferent kinds  of  fundamental  error  re- 
lating to  the  nature  of  the  transaction, 
to  the  person  of  the  other  party,  and  to 
the  subject-matter  of  the  agreement, 
and  deals  on  the  same  lines  with  the 
subject  of  mistake  in  expressing  true 
consent. 

1.  Nance  v.  Metcalf,  19  Mo.  App. 
1S3;  White  V.  Denman,  16  Ohio  59; 
Pool  V.  Docker,  93  III.  501;  Tucker  w. 
Madden,  44  Me.  206;  Townsend  v. 
Stangroom,  6  Ves.  Jr.  328  a;  Hamil- 
ton V.  Asslin,  14  S.  &  R.  (Pa.)  44S; 
Tilton  V.  Tilton,  9  N.  H.  385;  Gower 
V.  Sterner,  2  Whart.  (Pa.)  75;  Lyman 
■V.  United  Ins.  Co.,  2  Johns.  (N.  Y.)  Ch. 
630;  Preston  v.  Whitcomb,  17  Vt.  1S3; 
Clearland  v.  Burton,  ii  Vt.  138;  Huss 
V.  Morris,  63  Pa.  St.  367;  Griswold  v. 
Smith,  10  Vt.  452;  Noliere  v.  Pennsly- 
vania  Ins.  Co.,  5  Rawle  (Pa.)  347; 
Langden  v.  Keith,  9  Vt.  399;  Lyman  v. 
Little,  15  Vt.  576;  Desell  v.  Casey,  3 
Desaus.  (S.  Car.)  Eq.  85;  Bickham  v. 
Gough,4  Har.  &M.(Md.)i7;  DeReimer 
V.  DeCantillon,  4  Johns.  (N.  Y.)  Ch. 
85;  Cromwell  v.  Winchester,  2  Head 
(Tenn.)  389;  Rayburn  xi.  Deaver,  8  Mo. 
104,  105;  Leitensdorfer  v.  Delphy,  15 
Mo.  166;  s.  c,  55  Am.  Dec.  137;  Cas- 
sidy  V.  Metcalf,  66  Mo.  519;  Motteaux 
V.  Linden  Assoc.Co.,  i  Atk.  545;  Henkle 
V.  Royal  Exch.  Assoc.  Co.,  i  Ves.  317; 
Andrews  v.  Essex  F.  i  M.  Ins.  Co.,  3 
Mason  (U.  S.)  6;  Diflfendarfer  v.  Dicks, 
105  N.  Y.  445;  Jackson  D.  Magbee,  21 
Fla.  622;  Firmstone  v.  Decamp,  17  N. 
J.  Eq.  309;  Pierson  v.  McCahill,  23 
Cal.  250;  Western  etc.  Bank  v.  Farmers' 


etc.  Bank,  10  Bush  (Ky.)  669;  Loss  v. 
Obry,  22  N.  J.  Eq.  52;  Rhode  Island  v. 
Massachusetts,  15  Pet.  (U.  S.)  233; 
Wyche  v.  Green,  11  Ga.  159;  Hender- 
son V.  Dickey,  35  Mo.  120;  Morse  v, 
Beal,  68  Iowa  463;  Tilton  v.  Tilton, 
9  N.  H.  385.  See  also  Tesson  v. 
Atlantic  Mut.  Ins.  Co.,  40  Mo.  36; 
Bradford  v.  Union  Bank,  13  How.  (U. 
S.)  68;  Ooles  v.  Bowne,  10  Paige  (N. 
Y.)  525;  Hunt  V.  Rousraaniere,  i  Pet. 
(U.  S.)  II,  13;  Durant  v.  D«rant,  i  Cox 
(Eng.)  58;  Calverly  v.  WflRams.  i  Ves. 
210;  Harrison  v.  Howard,  i  Ired,  (N. 
Car.)  Eq.  409;  Leitensdorfer  v.  Delphy, 
15  Mo.  160;  s.  c,  55  Am.  Dec.  137; 
Jordan  v.  Stevens,  51  Me.  78;  s.  c,  81 
Am.  Dec.  556;  Robinson  v.  Sampson, 
23  Me.  388;  Gay  v.  Adams,  i  Root 
(Conn.)  105;  Bundy  v.  Sabin,  2  Id. 
209;   Doty  V.  Judson,  2  Id.  427. 

"Equity  will  relieve  against  a  mutual 
mistake,  when  the  property  which  one 
party  supposed  himself  purchasing  and 
the  other  supposed  himself  selling  does 
not  exist."  Marvin  v.  Bennett,  8  Paige 
(N.  Y.)  312.  See  also  Many  v.  Beek- 
man  Iron  Co.,  9  Paige  (N.  Y.)  188. 

"A  court  of  equity  has  the  power,  and 
will  make  every  possible  effort  within 
the  range  allowed  by  the  statute  of 
frauds,  to  heal  the  infirmities  of  defect- 
ive contracts  of  every  description  that 
can  be  sanctioned  by  the  law."  Aldridge 
V.  Weems,  2  Gill  &  J.  (Md.)  36. 

"A  court  of  equity  will  open  and  cor- , 
rect  a  settlement  of  accounts  founded 
in  mistake."  M'Crae  v.  HoUis,  4 Desaus. 
(S.  Car.)  Eq.  122;  Waggoner  K.  Minter, 
7  J.  J.  Marsh.  (Ky.)  173. 

A  bill  in  equity  will  lie  to  correct  a 
bill  single  in  which  the  word  "dollars" 
has  been  accidentally  omitted,  and 
to  enforce  its  collection,  against 
both  principal  and  surety  therein. 
Although  assumpsit  would  lie,  yet 
the  remedy  is  not  so  ample  as 
to  prevent  a  court  of  equity  from 
taking  jurisdiction  to  enforce  the 
original  contract,  the  bill  given  being 
void  in  law.  Newcomer  v.  Kline,  11 
Gill&J.  (Md.)  457.  . 

A  court  in  equity  has  the  power  ana 
will  exercise  it  to  correct  an  erroneous 
entry  by  an  auctioneer  of  the  owner  s 
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sist  one  party  in  gaining  an  advantage  from  the  mistakes  of  the 
other,  ^ 

name   on   a    memorandum    of   sale   of        Proceedings  to  correct  a  mistake  in  a 
lands.     Pugh  v.  Chesseldine,  n   Ohio 
109;  s.  c,  37  Am.  Dec.  414. 

But  a  court  of  equity  has  no  authority 
to  correct  a  mistake  in  the  description 
of  the  land  in  a  petition  and  notice  for 
partition.  Mahan  v.  Reeve,  6  Blackf. 
(Ind.)  215. 

The  terms  of  a  sale  by  a  master  were, 
that  the  land  was  sold  free  from  en- 
cumbrances, and  that  all  taxes  and  as- 
sessments thereon  should  be  paid  out  of 
the  purchase  money.  Held,  that  the 
purchaser  could  not  be  compelled  to 
take  the  land  subject  to  an  assessment 
for  a  street  laid  out  and  used  by  the 
public  prior  to  the  sale,  though  the  as- 
sessment had  not  been  formally  con- 
firmed until  afterwards,  it  appearing 
that  the  purchaser  supposed  such  assess- 
ment included  in  the  terras  of  sale,  and 
a  resale  was  ordered.  Post  v.  Leet,  8 
Paige  (N.  Y.)  337. 

On  a  bill  filed  for  relief  on  the  ground 
of  fraud,  relief  may  be  granted  on  the 
ground  of  mistake.  Read  v.  Cramer,  2 
N.J.  Eq.  277. 

A  court  of  equity  will  relieve  a  party 
against  a  mistake  of  his  solicitor,  if  the 
effect  of  such  interference  would  be  to 
give  such  party  a  preference  in  payment 
over  the  other  creditors  of  an  insolvent. 
Bank  of  Rochester  v.  Emerson,  10 
,    Paige  (N.  Y.)  359. 

Where  one  instrument  refers  to  an- 
other, a  mistake  therein  may  be  cor- 
rected in  equity  by  that  referred  to. 
Argenbright  v.  Campbell,  3  Hen.  &  M. 
(Va.)  144. 

Equity  will  relieve  a  party  against 
his  own  mistake,  before  the  commis- 
sioner appointed  to  take;  an  account. 
Halcombi).  Innis,  4  Call  (Va.)  364. 

It  does  not  matter  whether  the  pro- 
ceeding is  by '  bill  to  correct  the  mis- 
takes, or  whether  the  mistake  is  set  up 
in  the  answer  by  way  of  defence.  Lei- 
tensdorfer  v.  Delphy,  15  Mo.  160;  55 
Am.  Dec.  137;  Smith  v.  Allen,  i  N.  J. 
Eq.  43;  s.  c,  21  Am.  Dec.  33;  Hook 
^-  Craighead,  32  Mo.  405;  Peter  v. 
Grover,  20  Me.  363;  Wyche  v.  Green, 
n  Ga.  159;  Chamberlain -y.  Thompson, 
10  Conn.  243;  s.  c,  26  Am.  Dec.  390; 
Wall  V.  Arlington,  13  Ga.'  88;  Rogers 
».  Atkinson,  i  Ga.  12;  Gillespie  v. 
Moon,  2  Johns.  (N.  Y.)  85;  s.  c,  7  Am. 
Dec..559;  Beardsley  v.  Knight,  10  Vt. 
J°5;  s-c,  33  Am.  Dec.  193;  Goodell  ti. 
Field,  15  Vt.  448. 


written  instrument  can  only  be  main- 
tained by  parties  to  the  instrument,  or 
by  those  claiming  under  them.  Easti'. 
Pedin,  108  Ind.  92. 

Equity  will  grant  relief  against  a  for- 
feiture incurred  by  the  breach  of  a  cove- 
nant to  insure  in  a  lease  of  real  estate, 
caused  by  accident  or  mistake,  if  no 
actual  damage  has  been  sustained  by 
the  lessor.  Mactier  v.  Osborn,  146 
Mass.  399;  Story  Eq.  Jur.,  §  [32;  Han- 
cock V.  Carlton,  6  Graj'  (Mass.)  39; 
Saunders  v.  Pope,  12  Ves.  282,  note; 
Livingston  v.  Tompkins,  4  Johns.  (N. 
Y.)  Ch.  415-431;  s.  c,  8  Am.  Dec.  598; 
Henry  v.  Tupper,  29  Vt.  358. 

A  settlement  of  the  affairs  of  a  Build- 
ing and  Loan  Association  in  which  a 
mistake  occurs  maj'  be  corrected  in 
equity  at  the  suit  of  the  stockholders. 
Banksville  Mut.  B.  &  L.  Assoc.  Appeal 
(Pa.  18S6),  1  Cent.  Rep.  925. 

It  is  competent  for  a  court  of  equity 
to  compel  the  discovery  of  a  secret  trust 
whenever  the  fact  of  its  not  being  de- 
clared in  the  conveyance  creating  the 
legal  estate  is  caused  by  fraud  or  is  the 
result  of  mistake  or  accident.  Brown 
V.  Clegg,  6  Ired.  fN.  Car.)  Eq.  90. 

1.  Mansfield  v.  Sherman,  81  Me. 
365;  Leslie  v.  Thompson,  9  Hare  268; 
Alvanley  v.  Kinnaird,  2  Mac.  &  G.  i; 
Malius  V.  Freeman,  2  Keen  25;  Web- 
ster V.  Cecil,  30  Beav.  62;  Burkhalter 
V.  Jones,  32  Kan.  5;  Baxendale  v.  Scale, 
19  Beav.  601. 

In  Baxendale  v.  Scale,  19  Beav.  601, 
the  specific  performance  of  a  contract 
was  refused  because  it  appeared  from 
the  evidence  that  adopting  the  con- 
struction put  upon  the  contract  by  the 
purchaser  would  compel  the  vendor  to 
convey  property  not  intended  or  be- 
lieved by  him  to  be  included  in  the 
contract.  See  also  Alvanley  v.  Kin- 
naird, 2  Mac.  &  G.  I. 

In  Webster  v.  Cecil,  30  Beav.  601, 
the  defendant  by  letter  offered  to  sell 
certain  property  to  the  plaintiff  for 
£1,250,  which  offer  the  plaintiff  ac- 
cepted by  letter.  The  defendant  had 
by  mistake  written  £1,250  when  he 
meant  £2,250.  Equity  refused  to  de- 
cree" a  specific  performance. 

In  Burkhalter  v.  Jones,  32  Kan.  5, 
Burkhalter  wrote  to  Jones  offering  him 
$2,000  for  a  piece  of  land.  Jones  wrote 
in  reply:  "We  will  accept  your  offer." 
It  appeared  that  although  the  offer  was 
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nor  will  it  assist  one  creditor  on  account  of  a  mistake  against 
another,  where  the  equities  are  equal. ^ 

Equity  is  reluctant  to  grant  relief  for  a  mistake  unless  the  par- 
ties can  be  placed  in  statu  quo?-  When  the  legal  rights  of  parties 
have  been  changed  by  mistake,  it  is  the  province  of  equity  to 
restore  them  to  their  former  condition,  when  it  can  be  done  with- 
out doing  injustice  to  other  parties.^  An  unfair  advantage  ob- 
tained by  mistake  in  a  court  of  law  is  within  the  jurisdiction  of 
equity.*  Equity  exercises  with  caution  its  jurisdiction  for  the 
reformation  of  instruments  on  the  ground  of  mistake.^  It  will 
neither  alter  contracts  made  between  the  parties  nor  make  new 
ones  for  them.® 

III.  General  Principles. — In  order  that  a  mistake  may  come 
within  the  cognizance  of  a  court  of  equity,  it  must  be  shown  to 
be  :  first,  material,''  or  the  moving  cause  of  the  complaining  par- 


in  fact  only  $2,000,  yet  Jones  somehow 
understood  it  to  be  $2,100,  and  he  re- 
fused to  convey  for  less.  The  court 
declared  the  contract  to  be  binding  in 
law,  but  on  account  of  the  mistake  re- 
fused a  decree  for  specific  performance. 

1.  Knight  ?'.  Bunn,  7  Ired.  (N.  Car.) 
Eq.  77;  Smith  v.  Turrentine,  2  Jones 
(N.  Car.)  Eq.  253;  Anderson  v. 
Tydings,  8  Md.  427;  o.  c,  63  Am. 
Dec.  708. 

In  Anderson  v.  Tydings,  8  Md.  427; 
s.  c,  63  Am.  Dec.  708,  Eccleston,  J., 
says:  "Under  some  circumstances  a 
debtor  may  give  preference  to  one 
creditor,  provided  the  instrument  de- 
signed to  effect  the  object  contains  the 
requisite  provisions.  But  if  in  conse- 
quence of  a  mistake  of  law  the  parties 
select  and  make  use  of  such  an  instru- 
ment as  cannot  effect  their  intention 
without  the  aid  of  a  court  of  equity, 
the  court  will  not  correct  the  mistake 
by  reforming  the  instrument  to  the 
prejudice  of  the  general  creditors  of 
a  debtor  in  very  embarrassed  cir- 
cumstances." 

2.  Kinne}'  ik  Con.  Virginia  M.  Co., 
4  Sawy.  (U.  S.)  382;  King  v.  Doolittle, 
I  Head  (Tenn.)  77;  Grymes  v.  San- 
ders, 93  U.  S.  55;  Eastman  v.  St.  An- 
thony etc.  Co.,  24  Minn.  437. 

Justice  Swayne,  in  Grymes  v.  San- 
ders, 93  U.  S.  55,  says:  "A  court  of 
equity  is  always  reluctant  to  rescind 
unless  the  parties  can  be  put  back  in 
statu  quo.  If  this  cannot  be  done  it 
will  give  relief  only  when  the  clearest 
and  strongest  equity  imperatively  de- 
mands it." 

A  mistake  in  a  judgment  to  be  a  lien 
upon  certain  land,  when  it  is  not,  is  a 


mistake  of  law,  and  the  consequences  of 
such  mistake  cannot  be  relieved  against 
unless  the  defendant  can  be  placed  in 
the  same  situation  in  which  he  was  at 
the  time  the  mistake  happened.  Crosier 
V.  Acer,  7  Paige  (N.  Y.)  137. 

3.  Barnes  v.  Camack,  i  Barb.  (N.Y.) 
392.  In  this  case  a  mortgagee,  at  the 
request  of  the  mortgagor,  and  in  conse- 
quence of  his  fraudulent  representa- 
tions, cancelled  his  mortgage  and  took 
a  new  one  on  the  same  premises  with- 
out knowing  that  between  the  time  of 
giving  the  old  jriortgage  and  substitut- 
ing the  new,  another  mortgage  had 
been  given  and  placed  on  record.  It 
was  lield  that  the  court  could  revive 
the  old  mortgage,  or  give  the  substi- 
tuted one  a  priority  over  that  given  to 
such  third  person. 

4.  Webster  v.  Skipwith,  26  Miss. 
341;  2.  Story  Eq.  Jur.,  §  885;  Mitford 
Eq.  PI.  by  Jeremy,  pp.  127-133;  i  Mad. 
Pr.  Ch.  i"i3-i66;"Eden  on  Injunct.,  eh. 
2,  p.  3. 

5.  Strieker  v.  Tinkham,  35  Ga.  176, 
177;  s.  c,  89  Am.  Dec.  280;  Reese 
V.  Wyman,  9  Ga.  430;  Rogers  v. 
Atkinson,  [  Ga.  12;  Trout  v.  Good- 
man, 7  Ga.  383. 

6.  Warburton  v.  Lauman,  2  Green 
;Iowa)  420;  Brooks  v.  StoUey,  3  Mc- 
Lean (U.  S.)  S23;  Vallette  v.  The 
Whitewater  Vallev  Canal  Co.,  4  Mc- 
Lean (U.  S.)  192;  'Oakley  v.  Ballard,  i 
Hemp.  (U.  S.)  475;  Stoddard  v.  Hart, 
23  N.  Y.  556;  Simpson  v.  Robert,  35 
Ga.  180:  Hunt  v.  Rousmaniere,  i  Pet. 
(U.  S.)  I. 

7.  Kerr  on  Mistake  and  Fraud  399; 
Stone  V.  Godfrey,  5  D.  M.  &  G.  70; 
Segur     V.    Tingley,    11     Conn.    134; 
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ty's  action ;  second,  mutual,^  or  shared  in  by  both  parties  to  the 


Weaver  v.  Carter,  lo  Leigh  (Va.)  37; 
Trigg  1'.  Read,  5  Humph.  (Tenn.)  529; 
McFarran  i'.  Taylor,  3  Cranch  (U.  S.) 
270;  Henderson  t'.  Dicke_v,  35  Mo.  120; 
Dambmann  v.  Schulting,  75  N.  Y.  55; 
Stettheimer  v.  Killip,  75  N.  Y.  282; 
Hubbard  v.  Hobson,  Breese  (111.)  190; 
Grjmes  v.  Sanders,  93  U.  S.  55;  Ladd 
V.  Chairs,  5  Fla.  395;  Tripp  v.  Tripp, 
29  Ala.  637;  Taylor  v.  Fleet,  4  Barb. 
(N.  Y.)  95;  Wemple  v.  Stewart,  22 
Barb.  (X.  Y.)  154;  Nabours  v.  Cocke, 
24  Jliss.  44;  Ross  V.  Armstrong,  25 
Tex.  Sup.  354. 

Where  the  property  sold  is  personal 
property  the  mutual  mistake,  to  warrant 
rescission  of  the  contract,  must  relate  to 
its  existence  or  identity  and  not  to  its 
quality  or  value.  Heciit  v.  Batcheller, 
147  Mass.  335. 

In  Davis  v.  Parker,  14  Allen  (Mass.) 
94,  where  the  vendor  of  land  was  mis- 
taken as  to  the  quantity  of  land  sold, 
but  it  appeared  that  the  mistake  had  no 
influence  on  the  price  for  which  he  had 
offered  to  sell,  it  was  held  that  he  could 
not  be  excused  from  performing  his 
contract. 

"A  mistake  that  is  harmless  and  does 
no  injury  needs  no  correction."  Rue 
V.  Meirs,  43  N.  J.  Eq.  377. 

1.  Mutual. — German  American  Ins. 
Co.  V.  Davis,  131  Mass.  316;  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co., 
107  Mass.  290;  Botsford  v.  McLean,  4s 
Barb.  (N.  Y.)  478;  Nevius  v.  Dunlap, 
33  N.  Y.  676;  Bryce  v.  Lorillard  Fire 
Ins.  Co.,  55  N.  Y.  240;  Nelson  v. 
Davis,  40  Ind.  366;  Brioso  -v.  Pacific 
Mutual  Ins.  Co.,  4  Daly  (N.  Y.)  246; 
Kent  -■.  Manchester,  29  Barb.  (N.  Y.) 
595;  State  -'.  Paup,  13  Ark.  129;  56 
Am.  Dec.  303;  Wemple  v.  Stewart,  22 
Barb.  (N.  Y.)  154;  Nabours  -ii.  Cocke, 
24  Miss.  44;  Emery  v.  Mohler,  69  111. 
221;  Roszell  V.  Roszell,  109  Ind.  354; 
Stiles  !>.  Willis,  66  Md.  552;  Dunham 
V.  Fire  &  Marine  Ins.  Co.,  22  Fed.  Rep. 
468;  Harvey  v.  United  States,  13  Ct. 
of  CI.  322;  Ranney  -v.  :\IcMullen,  5 
Abb.  (N.  Y.)  246;  Hallam  v.  Corlett, 
71  Iowa  446;  Ran.sey  7;.  Smith,  32  N. 
J-  Eq.  28;  Schettiger  v.  Hopple,  3 
Grant.  (Pa.)  54;  Brainerd  v.  Arnold, 
27  Conn.  617;  Renshaw  v.  Lefferman, 
51  Md.  277;  Lanier  v.  Wyman,  5  Robt. 
(N.  Y.)_  147;  Newell  v.  Stiles,  21  Ga. 
118;  Fritzler  v.  Robinson,  70  Iowa  500; 
Kennerty  v.  Etiwan  etc.  Co.,  21  S. 
Car,  226;  s.  c,  53  Am.  Rep.  669;  Bar- 


field  V.  Price,  40  Cal.  535;  Diman  v- 
Providence  etc.  R.  Co.,  5  R.  I.  130; 
Morris  v.  Penrose,  38  N.  J.  Eq.  629; 
Hamlon  v.  SuUivant,  11  111.  App.  423; 
Wilson  V.  Western  N.  C.  Land  Co., 
77  N.  Car.  445;  Coriaway  v.  Gore,  24 
Kan.  389;  Remillard  v.  Prescott,  8 
Oreg.  37;  M'Coy  v.  Bayley,  8  Oreg. 
196;  Ludington  v.  Ford,  33  Mich.  123; 
Ross  V.  Armstrong,  25  Tex.  Sup.  354; 
s.  c,  78  Am.  Dec.  574. 

Use  of  tlie  Word  "Mutual."— "A  little 
confusion  and  misconception,  I  think, 
has  crept  into  the  cases  from  the  inex- 
act use  of  the  word  "mutual,"  as  ap- 
plied by  way  of  description  or  classifi- 
cation of  the  kind  of  mistake  which 
courts  of  equity  would  reform.  Ac- 
cording to  the  real  signification  of  the 
word  'mutual'  in  such  connection  and 
the  ordinarj'  acceptation  and  under- 
standing of  the  term,  mutual  mistake 
would  mean  a  mistake  reciprocal  and 
common  to  both  parties,  when  each 
alike  labored  under  the  same  miscon- 
ception in  respect  to  the  terms  of  the 
written  instrument."  Botsford  -'.  Mc- 
Lean, 45  Barb.  (N.  Y.)  47S.  See  also 
Storj-'s  Eq.  Jur.,  §  155;  Page  v.  Hig- 
gins,  150  Mass.  57;  Fowler  v.  Fowler, 
4  DcG.  &  J.  250;  German  Am.  Ins. 
Co.  V.  Davis,  131  Mass.  316;  Bryce  v. 
Lorillard  Ins.  Co.,  55  N.  Y.  240; 
Paget  V.  Marshall,  L.  R.,  28  Ch.  Div. 
255;  Bentley  v.  Mackay,  31  Beav.  143; 
Kilmer  v.  Smith,  77  N.  Y.  226;  Diman 
V.  R.  Co.,  5  R.  I.  130;  Young  v.  Mc- 
Ginn, 62  Me.  56;  Dulane}'  v.  Rogers, 
50  Md.  524;  Barfield  v.  Price,  40  Cal. 
535;  Moxej'  V.  Bigwood,  4  De  G.  F.   & 

J-  350- 

Where  one  party  to  an  agreement 
knows  that  there  is  a  mistake  and  keeps 
silent  when  he  should  have  spoken,  he 
will  not  be  able  to  defeat  a  reformation 
by  alleging  that  the  mistake  lacked  mu- 
tuality in  that  he  knew  the  instrument 
was  different  from  the  agreement.  Ros- 
zell V.  Roszell,  109  Ind.  35.1;  Manatt  v. 
Starr,  72  Iowa  677;  Essex  v.  Day,  52 
Conn.  483. 

"It  is  not  enough  in  cases  of  this 
kind  to  show  the  sense  and  intention  of 
one  of  the  parties  to  the  contract.  It 
must  be  shown  incontrcvertibly  that 
the  sense  and  intention  of  the  other 
party  concurred  in  it;  in  other  words, 
it  must  be  proved  that  they  both  under- 
stood the  contract  as  it  is  alleged  it 
ought  to   have   been,  and  would  have 
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been  but  for  the  mistake.  It  would  be 
the  height  of  injustice  to  alter  a  con- 
tract on  the  ground  of  a  mistake,  when 
the  mistake  arises  from  misconception 
of  one  of  the  parties  in  consequence  of 
his  imperfect  explanation  of  his  inten- 
tions. If  it  be  clearly  shown  that  the 
intention  of  one  of  the  parties  is  mis- 
taken and  misrepresented  by  the  writ- 
ten contract,  that  cannot  avail  unless  it 
be  further  shown  the  other  party  agreed 
to  it  in  the  same  way,  and  that  the  in- 
tention of  both  of  them  was  by  mistake 
misrepresented  by  the  written  con- 
tract." Lyman  v.  United  Ins.  Co.,  17 
Johns.  (N.  Y.)  373.  See  also  Tesson 
V.  Atlantic  Mut.  Ins.  Co.,  40  Mo.  36. 

In  Botsford  v.  McLean,  41;  Barb. 
(N.  Y.)  47S,  the  plaintiif  sold  "the  de- 
fendant $6,000  worth  of  personal  prop- 
erty and  took  four  notes  for  $1,000 
each  due  in  one,  two,  three  and  four 
years;  all  the  notes  were  written  on  one 
sheet  of  paper,  tlie  first  two  to  draw  in- 
terest and  the  last  two  were  written 
without  interest.  The  plaintiff  saw 
that  the  first  two  were  written  with  in- 
terest, assumed  the  last  two  were  and 
accepted  them.  The  defendant  knew 
that  only  two  were  written  with  inter- 
est. Held,  that  a  mutual  mistake  had 
been  made  which  entitled  the  com- 
plaining party  to  relief. 

It  has  been  held  that  when  the  in- 
strument did  not  express  the  agreement 
as  actually  made  it  wouM  not  be  neces- 
sary to  allege  or  prove  a  mutual  mis- 
take. Born  V.  Schreukeisen,  no  N. 
Y.  i;5.  See  also  Pitcher  v.  Hennessey, 
48  "N.  Y.  415;  Sutherland  v.  Suther- 
land, 69  111.481. 

Where  a  bill  was  filed  to  recover 
part  of  the  purchase  monej'  of  land 
sold  at  a  certain  price  per  city  lot, 
which  by  mistake  of  vendor  and  ven- 
dee was  supposed  to  contain  only 
thirty-one  lots,  whereas  in  fact  there 
were  forty-five,  held  that  the  vendor 
was  not  entitled  to  relief,  ist,  because 
she  had  an  adequate  remedy  at  law; 
2nd,  because  she  had  not  sought  to  re- 
scind the  contract;  3rd,  because  it  ap- 
peared that  she  had  waited  nearly  six 
years  before  demanding  payment,  and 
4th,  because  it  did  not  appear  that  the 
mistake  was  mutual.  Paulison  v.  Van 
Iderstine,  28  N.  J.  Eq.  306. 

The  question  as  to  the  existence  of  a 
mistake  is  for  the  Jury,  but  the  court 
must  decide  whether  the  facts  found  are 
sufficient  to  establish  such  a  mutual 
mistake  as  to  justif)'  the  reformation  of 
the  writing.     Schettiger  v.   Hopple,  3 


Grant  (Pa.)  54;  Stockbridge  Iron  Co. 
V.  Hudson  Iron  Co.,  102  Mass.  45. 

A  mistake  in  the  intention  of  one 
party  to  a  contract,  without  fraud  on 
the  part  of  the  other,  is  not  a  ground 
for  equitable  relief  by  reforming  a  writ- 
ten contract.  Ruffner  v.  McConnel, 
17  111.  212;  Diman  v.  Providence  etc. 
R.  Co.,  5  R.  I.  130.  See  also  Kesler  v. 
Zimmerschitte,  i  Tex.  50;  Renshaw  v. 
Leiferman,  51  Md.  277. 

When  one  party  to  a  conveyance 
owned  land  in  Iowa  and  the  other  in 
Ohio,  both  of  whom  were  acquainted 
with  the  Ohio  land  but  neither  of  them 
knowing  anj'thing  about  the  Iowa  land, 
on  a  proposition  to  exchange  lands  in- 
formation was  asked  from  a  stranger 
who  professed  to  be  well  acquainted 
with  the  Iowa  lands,  and  on  whose 
representation  the  exchange  was  made: 
it  was  held  in  an  action  to  rescind 
the  sale  when  it  was  ascertained  that 
the  stranger  had  been  mistaken  in  the 
identity  of  the  land,  to  be  amutual  mis- 
take, and  relief  was  granted.  Irwin  v. 
Wilson,  45  Ohio  St.  426. 

Where  a  landlord  bought  an  unex- 
pired term  from  the  administrator  of 
the  tenant  on  the  supposition  that  the 
estate  was  solvent  and  that  the  notes 
given  for  the  rent  would  be  paid  when 
due,  he  is  entitled  to  have  his  note  for 
the  purchase  money  set  off  against  the 
notes  for  rent,  all  the  parlies  being 
mutually  mistaken  as  to  the  solvency 
of  the  estate.    Carley  v.  Lewis,  24  Ind. 

23- 

Where  the  mutual  mistake  is  in  re- 
gard to  the  solvency  of  a  third  person, 
whose  note  is  the  subject  of  sale,  such 
sale  will  not  be  rescinded.  Hecht  v. 
Batcheller,  147  Mass.  335. 

Otherwise,  when  the  mistake  is  in  re- 
gard to  the  pecuniary  condition  of  one 
of  the  parties  to  the  transaction.  Moly- 
neaux  v.  Collins,  30  Ga.  731. 

When  a  father  abandoned  his  family 
and  property,  and  left  the  State,  and 
nothing  washeard  of  him  by  his  family 
for  six  years,  and  five  years  after  his 
disappearance  both  believing  him  to  pe 
dead  the  daughter  executed  a  quit- 
claim deed  of  her  interest  in  the  estate 
to  her  brother,  and  took  his  note  for  a 
portion  of  the  purchase  price,  it  was 
held  in  an  action  to  recover  on  the  note 
that  it  was  such  a  mistake  as  would  de- 
feat the  action  after  the  father  had  re- 
turned and  removed  the  son  from 
possession.  Fleetwood  v.  Brown,  109 
Ind.  567. 

In  case  of  a  mutual  mistake  resulting 
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transaction ;  third,  unintentional,'   and,  fourth,    free   from    negli- 


in  a  loss  the  whole  loss  will  not  be 
thrown  upon  one  of  the  parties  unless 
he  is  in  some  degree  responsible  for  the 
mistake.  Hopson  t'.  Com.,  7  Bush 
(Ky.)  644;  McKee  v.  Hoover,  i    Mon. 

(Ky.)  32.  34- 

In  Page  v.  Higgins,  150  Mass.  57,  one 
of  the  parties  made  a  mistake  as  to  the 
land  the  grantor  owned  and  agreed  to 
sell,  and  the  grantor  made  a  mistake  in 
supposing  that  he  did  not  convey  land 
that  he  did  not  own.  It  was  held  that 
such  was  not  a  mutual  mistake  as  to 
the  legal  contents  or  legal  effect  of  the 
deed,  and  a  reformation  was  denied. 

A  mistake  of  a  mortgagee  in  releas- 
ing the  wrong  mortgage  may  be  cor- 
rected by  allowing  his  administrators 
to  foreclose  it.  Bond  v.  Dorsey,  65 
Md.  310;  Bruce  v.  Bonney,  12  Gray 
(Mass.)  107;  Barnes  v.  Wintringham, 
32  Hun  (N.  Y.)  43. 

Unilateral  Mistake.  —  A  mistake  of 
one  party  to  an  agreement  may  be 
ground  for  rescission  but  not  for  re- 
forming a  written  contract.  Pagent  v. 
Marshall,  28  Ch.  Div.  255;  Douglass 
V.  Grant,  12  111.  App.  273;  Rider  v. 
Powell,  28  N.  Y.  310;  Adams'  Equity 
171.  .See  also  dissenting  opinion  in 
Rider  v.  Powell,  28  N.  Y.  310;  Dulany 
V.  Rogers,  50  Md.  524;  Diman  v. 
Providence  etc.  R.  Co.;  5  R.  I.  130; 
Hearne  v.  Marine  Ins.  Co.,  20  Wall. 
(U.  S.)  488-491 ;  Harris  v.  Pepperell,  L. 
R.,  5  Eq.  — ;  Brown  V.  Lamphear,  35 
Vt.  252-259. 

In  Pagent  v.  Marshall,  28  Ch.  Div. 
255,  it  was  proven  to  the  satisfaction  of 
the  court  that  a  lease  contained  pre- 
mises that  the  grantor  did  not  intend  to 
lease,  and  that  the  lessee  expected  to 
get  such  premises.  It  was  held  in  such 
cases  that  the  court  would  not  grant  a 
rectification  of  the  contract,  but  would 
rescind  it,  giving  the  defendant  the  op- 
tion of  taking  it  as  the  plaintiff  in- 
tended. Harris  v.  Pepperell,  L.  R.,  5 
Eq.  i;  Young  ti.  Halahan,  Ir.  R.,  9  Eq. 
70,  78-89;  Brown  v.  Lamphear,  35  Vt. 
252. 

But  when  a  contract  is  set  aside  for 
mistake,  the  court  should  see  that  the 
money  received  under  it  should  be  re- 
turned. Columbus  etc.  R.  Co.  v.  Stein- 
field,  42  Ohio  St.  449. 

The  ignorance  of  a  fact  known  to 
the  opposite  party  will  not  justify  the 
interference  of  a  court  of"  equity  if 
there  has  been  no  misplaced  confidence 


or  misrepresentation  or  other  fraudu- 
lent act.  So  held  when  an  agent  having 
instructions  to  buy  stock  at  $1.50  to 
$1.75  per  share,  mistook  his  instructions 
and  purchased  at  $3.75.  The  principal 
could  not  have  the  sale  rescinded,  there 
being  no  fraud  on  the  seller's  part. 
Comer  v.  Granniss,  75  Ga.  277.  See 
also  Eastman  v.  Hobbs,  26  Ala.  741. 

It  has  been  held  that  when  the  mis- 
take is  mutual  the  contract  should  be 
rescinded  and  not  reformed.  Rowley 
V.  Flannelly,  30  N.  J.  Eq.  612;  Bellows 
V.  Stone,  14  N.  H.  175. 

1.  Unintentional. — Dunham  v.  New 
Britain,  55  Conn.  378;  Stevens  v. 
Cooper,  I  Johns.  (N.  Y.)  425;  Dwight 
V.  Pomeroy,  17  Mass.  303;  Ware  v. 
Cowles,  24  Ala.  446;  Betts  v.  Gunn,  31 
Ala.  2ig;  Westbrook  v.  Harbeson,  2 
McCord'sEq.  (S.  Car.)  112;  Knight  t-. 
Bunn,  17  Ired.  Eq.  (N.  Car.)  77; 
Towner  v.  Lucas,  13  Gratt.  (Va.)  705; 
Boughton  w.  Coffer,  18  Gratt.  (Va.)  184; 
Townsend  v.  Stangroom,  6  Ves.  328; 
Hare  v.  Sherwood,  3  Ves.  219;  Cupps 
■y.  Jee,  4  Ves.  472;  Pitcairn  v.  Ogbounee, 
2  Ves.  Sen.  375. 

A  bill  that  does  not  state  that  the 
language  of  the  instrument  sought  to 
be  reformed  is  different  from  the  lan- 
guage intended  to  be  used,  is  defective. 
Burt  V.  Wilson,  28  Cal.  632;  s.  c,  87 
Am.  Dec.  142. 

When  a  contract  has  been  entered 
into  and  reduced  to  writing  in  the  very 
form  the  parties  intended  it  should, 
they  cannot  be  relieved  from  its  terms 
on  the  ground  that  the  effect  of  it  is  dif- 
ferent from  what  they  expected  when 
the  different  operation  of  the  contract  is 
merely  a  legal  result  from  what  they 
did  intend.  Proctor  v.  Thrall,  22  Vt. 
262;  Burt  V.  Wilson,  28  Cal.  632;  Farley 
V.  Bryant,  32  Me.  474;  McEldery  v. 
Shipley,  2    Md.   25;   s.  c,  56  Am.  Dec. 

703- 

When  a  part}'  to  an  agreement  knew 
at  the  time  of  its  execution  that  some 
portion  had  been  omitted,  and  relied 
upon  the  promise  of  the  attorney  of  the 
other  party  to  make  the  correction, 
which  was  not  done,  it  was  held  that 
such  a  mistake  could  not  be  corrected. 
Ligon  V.  Rogers,  12  Ga.  281;  Morris  v. 
Penrose,  38  N.  J.  Eq.  629. 

In  Clark  v.  Hart,  57  Ala.  390  an  alle- 
gation in  the  bill  was  as  follows;  "It 
was  never  conceived  by  either  of  the 
parties  that  it  was  necessary  to  reduce 
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gence.^    There  must  be  shown  both  the  original  intent  and  the  fact 
of  a  mistake,^  and  a  bill  that  fails  to  allege  such  mistake  is  fatally  de- 


all  of  said  contract  to  writing  in  order 
to  make  the  same  binding  between  the 
parties  thereto  or  good  and  provable 
against  said  note."  It  was  held  that  such 
allegation  negatived  any  theory  of  ac- 
cidental omission. 

1.  Bonney  v.  Stoughton,  122  111.  536; 
Voorhis  t'.  Murphy,  26  N.  J.  Eq.  434; 
Cannon  v.  Sanford,  20  Mo.  App.  590; 
Robertson  v.  Smith,  11  Tex.  211;  s.  c, 
60  Am.  Dec.  234;  Brown  v.  Fagan,  71 
Mo.  563;  Toops  V.  Snyder,  70  Ind.  554; 
Kennerty  v.  Etiwan  Phosphate  Co.,  21 
S.  Car.  226;  s.  c,  153  Am.  Rep.  669;  Wood 
V.  Patterson.  4  Md.  Ch.  335;  Kearney 
■V.  Sascer.  37  Md.  264;  Penny  v.  Martin, 
4  Johns.'  (N.  Y.)  Ch.  166;  Weller's 
Appeal,  103  Pa.  St.  594;  Pearce  v. 
Suggs,  85  Tenn.  724;  Massey  v.  Cotton 
States  Life  Ins.  Co.,  70  Ga.794;  Foster 
V.  Schneer,  15  Oreg.  363;  Rhode  Island 
etc.  Bank  v.  Hawkins,  6  R.  I.'  198; 
Trigg  V.  Read,  5  Humph.  (Tenn.)  529; 
Capehart  v.  Mhoon,  5  Jones  (N.  Car.) 
Eq.  178;  Rowe  v.  Ilorton,  65  Tex.  89; 
Kuhlman  v.  Baker,  50  Tex.  630;  Smith 
v.  FI3',  24  Tex.  353;  76  Am.  Dec.  109; 
Wallace  v.  Hussey,  63  Pa.  St.  24; 
Lamb  v.  Harris,  8  Ga.  546. 

A  subscriber  to  the  stock  of  a  rail- 
road company  which  was  waiting  for 
subscriptions  in  order  to  organize,  by 
some  unaccountable  mistake  put  his 
name  for  twice  the  amount  he  intended 
to  subscribe,  intending  merelj'  to  renew 
an  old  subscription  which  had  fallen 
through.  On  discovering  his  mistake 
he  allowed  the  company  to  organize 
and  act  for  several  months  after  he 
knew  his  mistake  before  notifying  the 
compan}'.  It  was  held  that  equity 
would  not  relieve  him  from  his  contract. 
Diman  v.  Providence  etc.  R.  Co.,  5  R. 
I.  130. 

Where  one  of  the  parties  in  an  action 
begun  by  attachment  directed  a  convey- 
ancer to  prepare  a  delivery  bond  which 
was  so  drawn  as  to  hold  the  obligor 
for  any  judgment  that  might  be  rend- 
ered against  him,  it  was  held  that 
the  surety  in  signing  it  without  reading 
it  was  guilty  of  such  negligence  as 
would  bar  him  from  relief  in  a  couit  of 
equity.  Glenn  f.  Statler,  42  Iowa  107; 
Witthams  v.  Schack,  57  How.  (N.  Y.) 
Pr.  310;  Weller's  Appeal,  103  Pa.  St. 
594;  Rothschild  v.  Frensdorf,  21  Mo. 
App.  318-  Jackson  v.  Onley,  140  Mass. 
I9S- 


But  when  a  party  is  not  bound  to 
make  inquiry  in  order  to  prevent  a 
mistake  or  obviate  its  consequences,  he 
will  not  be  regarded  as  negligent  in 
failing  so  to  do.  Snyder  v.  Ives,  42 
Iowa  157.  See  also  Glenn  v.  Statler, 
42  Iowa  107. 

A  misunderstanding  between  a  party 
and  his  attorney  resulting  in  a  failure 
to  file  a  plea,  is  gross  negligence,  and 
not  good  ground  for  relief  in  equity. 
Kite  V.  Lumpkin,  40  Ga.  506. 

Where  husband  and  wife  signed  a 
deed  without  reading  it  and  afterwards 
claimed  that  they  thought  it  was  a  power 
of  attorney  to  sell  other  land,  in  the 
absence  of  any  proof  of  fraud,  the  deed 
will  not  be  declared  invalid.  Buck  v. 
Holt,  74  Iowa  294.  See  also  McCor- 
mack  V.  Molburg,  43  Iowa  561;  Mc- 
Kinney  v.  Herrick,  66  Iowa  414;  Min- 
neapolis etc.  R.  Co.  V.  Cox,  76  Iowa 
306. 

The  mere  fact  that  a  mortgagee  ac- 
cepts a  mortgage  with  an  incomplete 
description  of  the  land  does  not,  as  a 
matter  of  law,  bar  him  from  relief  in 
equity  because  of  negligence.  Keister 
V.  Myers,  115  Ind.  312. 

In  Silbar  v.  Ryder,  63  Wis.  106,  the 
plaintiff  claimed  that  a  lease  had  not 
been  drawn  as- the  oral  agreement  had 
provided,  through  the  mistake  of  the 
draughtsman,  and  that  they  were  ignor- 
ant and  understood  English  imperfectly 
and  did  not  understand  the  contents  ot 
the  written  instrument.  It  was  held 
that  they  were  not  guiltv  of  negligence. 
Albany  Citv  Sav.  Institution  v.  Bur- 
dick,  87  N.  Y.  40. 

2.  Fact  and  Intent, — Newton  v.  Holly, 
6  Wis.  592;  Kent  v.  Manchester,  29 
Barb.N.Y.  595;  Sawyer  z).  Hovey,  3  Al- 
len (Mass.;  33":;  Goltra  v.  Sanas"ack,  53 
111.456;  State  V.  Frank,  51  Mo.  98;  Miner 
V.  Hess,  47  111.  170;  Goldsborough  v. 
Ringgold,  I  Md.  Ch.  239;  Hall  v.  Clag- 
ett,  2  Md,  Ch.  148:  Wemple  v.  Stewart, 
22  Barb.  (N.  Y.)  154;  Emery  -o. 
Mohler,  69  111.  221:  Wall  v.  Arling- 
ton, 13  Ga.  88;  Nevius  v.  Dun- 
lap,  33  N.  Y.  676;  Farley  v.  Bryant,  32 
Me.  474;  Baker  v.  Pyatt,  108  Ind,  61; 
Guilmartin  v.  Urquhart,  82  Ala,  570; 
Palmer  v.  Hartford  Fire  Ins.  Co.,  54 
Conn,  4S8;  Frederick  w.  Henderson, 94 
Mo.  gS;  Sylvius?'.  Kosek,  117  Pa.  St 
67;  Ahlborn  v.  Wolif,  118  Pa.  St.  242; 
Foster    v.     Schmeer,    15    Oreg.   363; 
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fective.^     But  it  is  not  necessary  to  allege  that  a  request  had  been 
made  to  correct  the  mistake  and  that  it   had  been  refused  before 


Mosby  V.  Wall,  23  Miss.  Si;  Coffing  v. 
Tiivlor,  16 111.  457;  Symes  v.  Mayor  etc. 
of  N.  Y.,  50  N.  Y.  Super.  Ct.  2S9 

There  must  be  shown  the  particular 
circumstances  that  constitute  the  mis- 
take and  the  fact  that  the  expression 
"by  mistake"  is  interspersed  through 
the  bill  is  not  enough  to  bring  the  case 
within  equitable  jurisdiction.  M  agniac 
V.  Thompson,  2  Wall.  Jr.  (C.  C.) 
209;  Carr  v.  Dickson,  58  Ga.  144; 
Durham  v.  Fire  &  Marine  Ins.  Co.,  22 
Fed.  Rep.  468.  The  bill  must  show  in 
what  manner,  ''how,"  and  "by  whom" 
the  mistake  was  committed.  Gamble 
r.  Knott,  40  Ga.  199. 

And  when  a  mistake  is  of  one  party 
consisting  of  ignorance  of  the  law  the 
petition  must  also  show  that  the  party 
against  whom  relief  is  sought  caused 
the  mistake.  Jenkins  i'.  German  Lu- 
theran Congregation,  58  Ga.  12  ^. 

The  petition  ought  to  show  that  the 
defendant  is  not  only  able  to  take  an 
unconscionable  advantage  of  the  erro- 
neous contract,  but  is  meditating  it. 
Thompsonville  Scale  Mfg.  Co.  v. 
Osgood,  26  Conn.  16. 

1.  Crossland  v.  Shober,  i  Wins.  (N. 
Car.)  Eq.  No.  2.  10;  Grubb's  Appeal, 
90  Pa.  St.  22S;  Free  v.  Meikel,  39  Ind. 
31S;  Stover  V.  Poole,  67  Me.  217; 
White  V.  Deuman,  i  Ohio  St.  no; 
Thompsonville  etc.  Mfg.  Co.  v.  Osgood, 
26  Conn.  16;  Baldwin  v.  Foss,  71  Iowa 
389;  Story  V.  Conger,  36  N.  Y.  673; 
Nevius  V.  Dunlap,  33  N.  Y.  676; 
Pierce  -'.  Brassfield,  9  Ala.  573. 

In  Hurley  v.  Weller,  14  W.  Va.  264, 
it  was  held  that  a  mistake  of  a  recorder 
in  endorsing  a  deed  will  not  be  cor- 
rected unless  in  the  bill  there  were  suf- 
ficient allegations  of  mistake  to  put  the 
question  in  issue.  Where  it  is  sought 
to  correct  a  contract  on  the  ground  of 
mistake  of  fact  the  bill  must  show  how 
the  complainant  is  injured  by  such 
mistake.  Stoddard  v.  Murdock,  37 
Mo.  580. 

But  a  bill  charging  falsehood  and 
fraud  in  a  sale,  may  contain  enough  to 
set  aside  the  sale  for  mistake  with- 
out setting  up  the  mistake  indepen- 
dently, but  the  latter  is  the  better 
course.  Smith  v.  Babcock,  2  Woodb. 
&  M.  (U.  S.)  246;  Mason  v.  Crosby,  x 
Woodb.  &  M.  (U.  S.)  342. 

Where  the  defendant  did  not  know 
that  the  representations  were  false  the 


conveyance  may  be  set  aside  on  the 
ground  of  mutual  mistake.  Read  v. 
Cramer,  2  X.J.  Eq.  277;  Montgomery 
V.  Shockey,  37  Iowa  107;  Sweezey  v. 
Collins,  36  Iowa  569;  Wilcox  v.  The 
Iowa  \\'esle3'an  Universitv,  32  Iowa 
367;  Taylor  v.  Ashton,  n"  M.  &  W. 
400;  Foster  v.  Charles,  7  Bing.  396; 
Ainsle3'  v.  Medlycott,9  Ves.  21;  Hard- 
ing V.  Randall,  3  Me.  332;  Smith  ;'. 
Richards,  13  Pet.  (U.  S.)  26-38;  Turn- 
bull  t>.  Gadsden.  2  Strobh.  (S.Car.)  Eq. 
14;  McFerren  v.  Taylor,  3  Cranch  (U.- 
S.)  270,  2S1;  Neiville  v.  Wilkinson,  i 
Brown's  C.  C.  546;  Trippe  v.  Trippe, 
29  Ala.  637;  Niles  z'.  Stevens,  3  Pa.  St. 
21.  But  such  representations  must  be 
a  moving  cause  of  the  plaintiff's  action. 
McFarren  v.  Taylor,  3  Cranch  (U.  S.) 
270,  2S1. 

A  court  cannot  correct  a  deed  on  ac- 
count of  a  mistake  unless  it  is  prayed 
for  in  the  bill.  Gamble  v.  Daughertv, 
71  Mo.  599. 

Although  the  proof  may  exceed  the 
allegations  set  up  in  the  bill  the  relief 
must  be  confined  to  the  agreement  set 
up  in  the  bill.  Athey  v.  McHenry,  6 
B,  Morh  (Ky.)  50. 

If  the  allegations  of  mistake  in  a 
deed  are  not  consistent  with  each 
other  equity  will  refuse  relief.  Rowe 
V.  Horton,  65  Tex.  89. 

A  bill  was  -filed  by  a  mortgagee  to 
reform  a  mortgage  for  a  misdescription. 
A  second  mortgagee  was  made  a  party, 
and  the  bill  alleged  that  he  knew  of 
the  mistake  Avhen  he  took  the  mortgage, 
and  if  was  proven  that  the  mortgage 
was  taken  for  a  pre-existing  debt.  It 
was  held  on  appeal  that  judgment  in  fa- 
vor of  the  complainant  could  not  be 
sustained  on  those  grounds,  since  the 
fact  that  the  mortgage  -was  given  for  a 
pre-existing  debt  was  not  alleged  in  the 
bill.     Cox  V.  Esteb,  68  Mo.  no. 

In  Meyer  v.  Lathrop,  73  N.  Y.  315, 
the  plaintifl^  brought  an  action  to  fore- 
close a  mortgage.  It  appeared  in  evi- 
dence that  the  plaintiff  received  from 
W,  then  owner  of  the  mortgaged  prem- 
ises, twelve  promissor3'  notes  executed 
by  W,  and  gave  the  latter  a  receipt  stat- 
ing that  he  received  the  notes  in  full  for 
principal  and  interest  of  the  bonds  and 
mortgage,  and  agreeing  to  assign  to 
such  parties  as  W  might  designate 
when  called  for.  It  was  held  to  be  a 
discharge    of  the    mortgages,  but  that 
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filing  the  bill.*  It  has  been  held  that  a  grantor  cannot  be  com- 
pelled to  correct  errors  in  a  deed,  while  either  the  grantee  or  those 
claiming  under  him  are  in  default  in  payment  of  the  purchase 
money. 2  The  party  complaining  of  a  mistake  must  move 
promptly  on  its  discovery,*  and  if  he  ratify  the  mistake  or  know- 
ingly accept  benefits  therefrom  after  its  discovery,  he  will  not  be 
entitled  to  a  correction.'* 

IV.  Mistake  of  Law. — A  mistake  of  law  is  an  erroneous  con- 
clusion  as  to  the  legal  effect  of  known   facts. ^     And  it  is  laid 


evidence  could  be  admitted  to  prove 
that  it  was  not  the  real  agreement  of 
the  parties,  and  was  executed  under  a 
hnistake  as  to  its  nature  and  effect,  and 
that  as  the  action  was  not  based  upon 
this  agreement  it  was  not  necessary  for 
the  plaintiff  to  set  up  the  mistake  in  the 
bill  and  ask  for  a  reformation. 

1.  Robbins  v.  Battle  House  Co.,  74 
Ala.  499,  overruling  Long  v.  Brown,  4 
Ala.  622,  and  Ljamkin  v.  Reese,  7  Ala. 
170. 

However,  in  Brainerd  v.  Arnold,  27 
Conn.  617,  it  was  held  that  it  must  be 
shown  that  the  party  against  whom  the 
correction  was  sought  was  endeavoring 
to  make  use  of  the  mistake  for  his  own 
benefit  or  that  on  request  he  had  re- 
fused to  make  a  correction  of  it. 

2.  McFadden  v.  Rogers,  70  Mo.  421. 

3.  Beard  v.  Hubble,  9'GiU.  (Md.)  420; 
Grymes  i'.  Sanders,  93,  U.  S.  55;  Sable 
V.  Maloney,  48  Wis.  331;  Wyche  v. 
Green,  11  Ga.  159;  Thomas  v.  Bartow, 
48  N.  Y.  193;  Monroe  v.  Skelton,  36 
Ind.  302;  Kearney  v.  Sascey,  37  Md. 
264;  Black  V.  Stone,  33  Ala.  327. 

Laches  will  not  be  imputed  to  a  com- 
plainant seeldng  the  correction  of  a 
mistake  until  after  the  mistake  has  been 
discovered.  Stone  v.  Hale,  17  Ala. 
557;  s.  c,  52  Am.  Dec.  185. 

If  no  rights  of  third  parties  have 
arisen,  mere  lapse  of  time  will  not  pre- 
vent the  reformation  of  a  contract  on 
account  of  a  mutual  mistake  of  the 
parties  when  a  failure  to  discover  the 
mistake  has  been  satisfactorily'  ac- 
counted for.  Real  Estate  Trust  Co.  v. 
Balch,  45  N.  Y.  Super.  Ct.  528.  See 
also  Schautz  v.  Keener,  87  Ind.  25S; 
Dogget  V.  Emerson,  3  Stor3'  (U.  S.) 
700;  Mcintosh  V.  Saunders,  68  111.  128. 

Where  one  party  to  a  partnership 
settlement  had  free  access  to  the  firm 
books  for  four  years  after  judgment 
had  been  rendered  against  him  in  the 
settlement,  it  was  held  that  the  judg- 
ment would  not  be  set  aside  by  a  court 
of  equity  for  a  mistake  discovered  in  the 


settlement.     Palmer  v.  Bethard,  66  111 

529- 

Where  a  bill  was  filed  within  ten 
days  after  the  discovery  of  a  mistake  in 
the  date  of  a  judgment  the  complain- 
ant cannot  be«charged  with  negligence, 
neither  need  he  negative  therein  the 
fact  that  any  rights  of  third  parties 
have  intervened  in  the  interval.  Ed- 
wards V.  Sams,  3  111.  App.  16S. 

Statute  of  Limitations. —  In  cases  of 
mistake  in  equity  the  statute  of  limita- 
tions will  begin  to  run  from  the  time  of 
the  discovery  of  the  mistake  and  not 
before.  Mcintosh  v.  Saunders,  68  111. 
12S. 

If  one  of  the  parties  to  a  deed  which 
was  intended  and  understood  by  both 
of  them  to  conform  to  a  previous  con- 
tract, but  fails  to  do  so,  delays,  in  an 
honest  and  reasonable  reliance  upon 
their  original  construction  of  the  deed, 
to  bring  a  suit  in  equity  to  reform  it 
for  several  years  after  he  has  notice 
that  the  other  party  denies  that  con- 
struction, the  delay  is  not  imputable  to 
him  as  laches  in  defence  against  the 
suit.  Stockbridge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290. 

The  exidence  of  mistake  must  be  very 
clear  to  allow  a  court  of  equity,  after 
twenty  years,  to  set  aside  a  voluntary 
deed  of  settlement  on  the  ground  that  it 
contained  no.  power  of  revocation. 
Finncan  v.  Kendig,  109  111.  198. 

4.  Wittbecker  v.  Walters,  69  Tex. 
470;  Grymes  -v.  Sanders,  93  U.  S.  55; 
Campau  v.  Lafferty,  50  Mich.  114. 

Where  premises  were  occupied  for 
six  years  without  complaint,  it  was  held 
to  make  strong  evidence  against  the 
existence  of  a  material  mistake,  and  re- 
lief was  denied.  Ferson  v.  Sanger,  i 
Woodb.  &  M.  (U.  S.)  138.  See  also 
Farley  v.  Bryant,  32  Me.  474. 

5.  Anderson's  Diet,  of  Law,  tit.  Mis- 
take; Hurd  V.  Hall,  12  Wis.  113; 
Birkhauser  v.  Schmitt,  45  Wis.  316; 
Mo  watt  V.  Wright,  i  Wend.  (N.  Y.) 
355 ;  19  Am.  Dec.  508. 


634 


Mistake  of  Law. 


MISTAKE. 


Mistake  of  Law. 


'down  as  a  general  rule  that  such  a  mistake,  unconnected  with  a 
mistake  of  fact,  and  where  there  are  no  indications  of  fraud,  impo- 
sition, or  undue  advantage  entering  into  the  agreement,  will  not 
be  corrected  by  a  court  of  equity.^ 

"A  mistake  of  law  happens  when  a 
party  having  full  knowledge  of  the  facts 
comes  to  an  erroneous  conclusion  as  to 
their  legal  etfect.  It  is  a  mistaken 
opinion  or  inference  arising  from  an 
imperfect  or  incorrect  exercise  of  the 
judgment,  upon  the  facts  as  they  really 
are;  and  like  a  correct  opinion  which  in 
law  necessarily  presupposes  that  the 
person  forming  it,  is  in  full  possession 
of  them.  The  facts  precede  the  law, 
and  the  time  and  false  opinion  alike  im- 
ply an  acquaintance  with  them. 
Neither  can  exist  without  it.  The  one 
is  the  result  of  a  correct  application  to 
them  of  legal  principles  which  every  man 
is  presumed  to  know  and  is  called  law; 
the  other  the  result  of  faulty  applica- 
tion, and  is  called  mistake  of  law." 
Dixon,  C.  J.,  in  Hurd  v.  Hall,  12  Wis. 

Mistake  of  law  constitutes  a  mistake 
only  when  it  arises  from  (i)  a  misap- 
prehension of  the  law  by  all  parties,  all 
supposing  that  they  knew  and  under- 
stood it  and  all  making  the  same  mis- 
take as  to  the  law;  or  (2)  a  misappre- 
hension of  the  law  by  one  party  of 
which  the  others  are  aware  at  the  time 
of  contracting,  but  which  they  do  not 
rectify.     Civ.  Code  Cal.,  §  1578. 

1.  Xabours  v.  Cocke,  24  Miss.  44; 
Rankin  t;.  Mortimere,  yWatts  (Pa.)372; 
Oswald  t;.  Sproehule,  16  Bradw.  (111.) 
368;  Sibert  v.  ilcAvoy,  15  111.  106; 
Shafer  v.  Davis,  13  111".  395;  Trigg  v. 
Read,  5  Humph.  (Tenn.)  529;  s.  c,  42 
Am.  Qec.  447;  Allen  v.  Galloway,  30 
Fed.  Rep.  (U.  S.)  466;  Storrs  v.  Bar- 
ker, 6  Johns.  Ch.  (N.  Y.)  166;  Gwynn 
».  Hamilton,  29  Ala.  233;  Hardigree  v. 
Mitchum,  51  Ala.  151;  Broadwell  v. 
Broadwell,  6  111.  599;  Nelson  v.  Davis, 
40  Ind.  366;  Allen  v.  Anderson,  44 
Ind.395;  Snell  V.  Atlantic  F.  &  M.  Ins. 
Co.,  gS  U.  S.  85;  Willianson  v.  Hitner, 
79  Ind.  233;  Newell  v.  Stiles,  21  Ga. 
118;  Smith  o.  McDougal,  2  Cal.  586; 
Beebe  v.  Swartwout,  3  Gil.  (111.)  162; 
Baker  v.  Pyatt,  108  Ind.  61;  Norton  v. 
Highlevman,  88  Mo.  621;  Price,  v. 
Estill,  87  Mo.  378;  Zenor  v  Johnson, 
107  Ind.  69;  Mellish  v.  Robertson,  le, 
Vt.  603;  Bentlev  v.  Whittemore,  iS  N. 
J.  Eq.  366;  Peters  v.  Florence,  38  Pa. 
St.  194;  Gilbert  V.  Gilbert,  g  Barb.  (N. 
''•)  S32;  Goodenow  v.   Ewer,   16  Cal. 


461;  s.  c,  76'Am.  Dec.540;'BirkLanser 
I'.  Schmitt,  45  Wis.  316;  Storrs  t). 
Baker,  6  John.  (N.  Y.)  Ch.  166;  s.  c,  10 
Am.  Dec.  316;  Upton  v.  Tribilcock,  91 
U.  S.  4s;  Lamborn  v.  Dickinson  Com., 
97  U.  S.  181;  United  States  v.  Ames,  99 
U.  S.  35;  Bank  of  United  States  v. 
Daniel,  12  Pet.  (U.  S.)  32;  Sandlin  v. 
Ward,  94  N.  Car.  490;  Goodenow  r'. 
Ewer,  16  Cal.  461;  ».  c,  76  Am.  Dec. 
540;  Goltra  V.  Sanasack,  53  111.  458; 
Lyon  V.  Sanders,  23  Miss.  530;  Cham- 
plin  V.  Laytin,  6  Paige  (N.  Y.)  1S9; 
Bell  V.  Steele,  i  Humph.  (Tenn.)  148- 
See  Igxoran.ce,  vol.9,  p.  S76. 

For  able  discussions  on  tine  question 
of  mistake  of  law,  see  articles  in  23  Am. 
Jur.  146,  371;  by  M.  M.  Bigelow  in  i  L. 
Q^  Rev.  298;  2  L.  Q^  Rev.  78;  by 
Charles  A.  Buckman,  17  Cent.  L.  J.  22; 
Crosby  Johnson,  18  Cent.  L.  J.  7,  and 
Joseph  A.  Joice,  17  Cent.  L.  J.  422.  And 
see  Pollock  on  Contracts,  ch.  8;  Story 
Eq.  Jur.  (13th  ed.)  108,  n.,  by  M.  M. 
Bigelow;  Holmes'  Lect.  on  Common 
Law  308,  for  attempts  to  reduce  the 
mass  of  cases  to  order  and  to  reconcile 
them  in  the  light  of  principle. 

"The  doctrine  thatcontracts  and  agree- 
ments entered  into  or  acts  done  under 
a  mistake  or  ignorance  of  the  law  are 
binding  upon  the  parties  cannot  be  ques- 
tioned. .  .  .  And  it  is  suiBcienttosay 
in  this  connection  that,  upon  a  careful 
examination  of  the  authorities  referred 
to  in  complainant's  brief  to  establish 
the  contrary,  we  have  found  no  case  in 
which  the  court  has  interposed  to  grant 
relief  unless  there  was  either  a  mixed 
question  of  law  and  fact,  or  there  were 
cicumstances  indicating  fraud,  misrep- 
resentation, undue  influence  or  deceit." 
Justice  Campbell  in  Ottenheimer  v. 
Cook,  10  Heisk.  (Tenn.)  309;  Bank  of 
U.  S.  c.  Daniels,  12  Pet.  (U.  S.)  32; 
Rector  v.  Collins,  46  Ark.  167;  s.  c,  55 
Am.  Rep.  571. 

Chancellor  Kent,  in  Lyon  v. 
Richmond,  2  John.  (N.  Y.)  Ch.  60, 
says:  "The  courts  do  not  undertake  to 
relieve  parties  from  their  acts  and 
deeds  fairly  done  on  a  full  knowledge  of 
the  facts,  though  under  a  mistake  of  the 
law.  Every  man  is  to  be  charged  at 
his  peril  with  a  knowledge  of  the  law. 
There  is  no  other  principle  which  is  safe 
and   practicable  in  the  common  inter- 
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course  of  mankind."  See  also  Crosier 
V.  Acre,  7  Paige  (N.  Y.)  137-143; 
Zollman  v.  Moore,  2i  Gratt.  (Va.)  313. 

"The  general  rule  of  law  touching  the 
validity  of  contracts  made  under  mis- 
take is,  that  those  made  under  mistake 
of  law  are  obligatory,  and  those  made 
under  mistake  of  fact  are  not  obliga- 
tory." 'i'rigg  V.  Read,  5  Humph. 
(Tenn,)  529;  s.  c,  42  Am.  Dec.  447. 

In  Magniac  v.  Thomson,  2  Wall.  Jr. 
(C.  C.)  209,  the  defendant  had  been  ar- 
rested on  a  ca.  sa.,  and  set  at  liberty 
under  the  agreement  that  he  should  not 
make  use  of  such  release  to  defeat  the 
plaintiff's  claim.  In  an  action  in  equity 
to  enjoin  him  from  pleading  his  dis- 
charge as  payment,  it  was  held  that  the 
mistake  of  the  plaintiif  in  supposing 
the  agreement  would  supersede  the  law 
could  not  be  relieved  against. 

A  and  J,  partners,  give  two  notes  to 
R.  Both  partners  die.  After  the  notes 
are  barred  b}'  the  statute  of  limitations 
M,  administratrix  of  J,  executes  two 
bonds  to  R  for  half  of  the  amount  of 
the  notes.  To  do  this,  M  is  induced  by 
R's  proposition  that  if  M  will  give  her 
bonds  for  one  half  of  the  ainount  of 
the  notes,  R  will  settle  the  other  half 
with  A's  executrix  who  is  R's  daugh- 
ter, and  thus  relieve  the  estate  of  J 
from  all  liability  for  the  latter  half  of 
said  notes.  Held,  that  M  was  entitled 
to  relief  in  equity,  and  this  whether 
R's  representations  were  fraudulently 
made  or  were  the  result  of  a  mistake 
on  R's  part.  Brown  v.  Rice,  76  Va. 
629. 

Where  an  instrument  is  executed  in 
just  the  way  the  parties  intended  that 
it  should  be,  and  it  turns  out  to  be  ille- 
gal, equity  cannot  reform  it.  Leavitt  v. 
Palmer,  3  N.  Y.  19;  Durant  w.Bacot,  13 
N.  J.  Eq.  201;  Hunt  v.  Rousmaniere,  2 
Mason  (U.  S.)  342;  Irnham  v.  Child,  i 
Bro.  C.C.91;  Arthurs.  Arthur,  to  Barb. 
(N.  Y.)  9;  Townshend  v.  Stangroom,  6 
Ves.  Jr.  32S;  Robertson  v.  Walker,  51 
Ala.  484;  Larkins  v.  Biddle,  21  Ala. 
252;  Betts  V.  Gunn,  31  Ala.  219;  Trapp 
V.  Moore,  21  Ala.  693;  Gerald  v.  Elley, 
45  Iowa  322;  Burt  v.  Wilson,  28  Cal. 
•632;s.  c,  87  Am.  Dec.  142.  See  also 
Fishback  v.  Woodford,  i  J.  J.  Marsh. 
(Ky.)  84;  o.  c,  19  Am.  Dec.  55;  Farley 
V.  Brj-ant,  32  Me.  474. 

Where  an  owner  of  land  made  a 
deed  for  certain  lots,  leaving  the  num- 
ber of  the  block  blank,  with  directions 
for  the  notarj'  to  fill  in  when  he  had  as- 
certained what  tire  number  was,  which 
he  failed  to  do,  it  was   held  that  as  the 


mistake    was    intentional,  the  grantee ' 
could    not    have    the    (Jeed    reformed. 
Leonard  v.  Wills,  24  Kan.  231. 

When  the  complainant  in  proceed- 
ings to  reform  an  agreement  which  had 
been  read  over  and  signed  by  him,  al- 
leges that  he  supposed  the  terms 
of  the  written  agreement  were  the 
same  in  legal  effect  as  the  true  terms  of 
the  agreement  previously  erftered  into 
by  the  parties,  such  a  mistake  is  one 
of  law,  and  equity  cannot  correct  it. 
Hoover  v.  Reilly,  2   Abb.  (U.  S.)  471. 

But  where  an  encumbrance  was 
extinguished  by  the  purchase  by 
the  judgment  creditor,  of  the  property 
at  a  judicial-sale,  it  was  held  to  be  a 
mistake  of  law  and  no  relief  could  be 
granted,  the  mistake  consisting  in  a 
misapprehension  of  the  effect  of  a  de- 
cree and  sale.  Goodnow  v.  Ewer,  16 
Cal.  461;  s.  c,  76  Am.  Dec  540. 

Where  an  owner  of  land  gave  his  con- 
sent to, highway'  commissioners  to  open 
a  road  through  his  land,  notwithstand- 
ing that  such  consent  %vas  given  under 
the  impi-ession  that  under  a  previous  or- 
der of  the  commissioners  such  a  road 
could  be  opened  without  his  consent,  it 
was  held  that  equity  could  not  afford 
him  any  relief.  Marble  v.  Whitney,  28 
N.  Y.  297. 

Where  a  person  is  dealing  with  a 
limited  partnership  association, he  is  pre- 
sumed tohavea  knowledgeofall  the  stat- 
utory enactments  necessary  tomiake  a 
valid  agreement;  and  a  written  agree- 
ment which  is  signed  by  only  one  man- 
ager when  the  law  requires  two  to  sign 
it,  cannot  be  reformed  by  compelling  the 
association  to  execute  it  in  legal  form. 
Andrews  Bros.  v.  Youngstown  Coke 
Co.,  39  Fed.  Rep.  353. 

A  purchaser  at  a  sale  under  an  exe-, 
cution  ,  supposed  that  the  judgment 
would  be  a  superior  lien  to  a  recorded 
mortgage.  He  could  not  claim  the  aid 
of  equity  to  relieve  him  from  his  mis- 
take. Norman  v.  Norman,  26  S.  Car. 
41.     See  also  DeGive  v.  Healy,  60  Ga. 

39'- 

Statute  of  Limitations.— A  mistake  as 
to  the  time  within  which  a  right  is  barred 
by  the  statute  of  limitations  is  no  ground 
for  relief.  Bledsoe  v.  Nixon,  68  N. 
Car.  21. 

Part  Performance.— A  contract  to 
separate  ore  at  a  specified  price  per  ton 
will  not  be  reformed  by  the  court  ot 
chancery  after  it  has  been  partially 
carried  into  effect,  on  the  ground  that 
the  party  employing  the  other  believed 
a  ton  to  mean  2,240  pounds  according 
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to  the  usage  in  the  vicinity  of  the  par- 
ties instead  of  two  thousand  pounds,  as 
established  by  statute,  when  the  de- 
fendant's answer  denies  any  knowledge 
of  the  complainant's  ignorance  of 
the  law,  and  -also  denies  the  exist- 
ence of  such  usage.  Hall  i'.  Reed,  2 
Barb.  (N.  Y.)  Ch.  500. 

Liquidating  Partner  Alone  Liable. — 
Where  the  liquidating  partner,  after 
dissolution,  and  without  the  consent  of 
the  other  members  of  the  firm,  executes 
a  firm  note  to  extinguish  a  copartner- 
ship debt,  he  alone  is  bound,  and  the 
other  members  are  released  from  the 
firm  debt,  although  both  parties  sup- 
posed that  all  the  members  of  the  co- 
partnership would  be  liable  on  the  note. 
Fowler  w.  Richardson,  3  Sneed  (Tenn.) 
50S. 

Ignorance  of  Statutory  Law. — Where 
a  statute  provides  that  an  assignment 
of  a  tax  certificate  should  be  acknowl- 
edged, the  purchaser  of  an  assignment 
without  such  acknowledgment  cannot 
have  the  mistake  corrected,  since  it  is  a 
mistake  of  law.  Williamson  v.  Hitner, 
79  Ind,  233. 

Where  a  mortgagee  at  a  sale  of  land 
under  his  mortgage  bid  in  the  property 
for  less  than  the  face  of  his  mortgage, 
not  knowing  that  the  propertv  could  be 
redeemed  for  the  amount  of  the  bid,  he 
cannot  have  the  sale  set  aside  to  in- 
crease his  bid.  Cooper  v.  Crosby,  8 
111.  506.  See  also  Shear  v.  Robinson,  18 
Fla.  379. 

In  Gerdine  v.  Menage,  41  Minn.  417, 
the  holder  of  a  mortgage  had  foreclosed 
it,  and  under  a  mistake  as  to  the  correct- 
ness of  the  proceedings  paid  off  prior 
encumbrances,  it  was  held  that  equity 
would  relieve  him  from  the  effects  of 
the  mistake  and  subrogate  him  to  the 
right  of  the  prior  mortgagees.  It  was 
asserted  that  such  mistakes  should  be 
classed  as  mistakes  of  fact. 

Legal  Effect. — A  mistake  on  the  part 
of  a  person  executing  an  instrument  as 
to  its  legal  effect  or  that  it  has  an 
effect  different  from  that  intended,  can- 
not avail  to  avoid  that  construction  of 
the  instrument  which  the  language 
used  and  the  rules  of  law  as  applied 
thereto  require.  Moorman  v.  Collier, 
32  Iowa  138;  Heavenridge  tv.  Mondy, 
49  Ind.  434;  Nelson  v.  Davis,  40  Ind. 
300;  Shafer  v.  Davis,  13  111.  395;  Glenn 
T.  Statler,  42  Iowa  107;  Paine  f.  Jones, 
JJ.  ^'-  Y-  593;  Martin  v.  Hamlin,  .9 
™'<=h.  354;  s.  c,  100  Ani.  Dec.  181; 
fellows  V.  Heermans,  4  Lans.  (N.  Y.) 
230;  Irnham  v.  Child,  i  Bro.  C.  C.  92; 


McUish  ■?'.  Robertson,  25  Vt.  603;  Far- 
ley V.  Bryant,  32  Me.  474;  Gerald  v. 
Elle}',  45  Iowa  322;  Zane  z>.  Cawley,  21 
N.  J.  Eq.  130;  Toops  v.  Snyder,  70  Ind. 
554;  Hawralty  v.  Warren.  iS  N.J.  Eq. 
124;  s.  c,  90  Am.  Dec.  613;  Wood  ->. 
Price,  46  111.  439;  Oswald  o.  Sproehule, 
16  111.  App.  36S;  Gordere  v.  Downing, 
18  111.  492;  Arthur  v.  Arthur,  10  Barb. 
(N.  Y.)  9;  McAninch  v.  Laughlin,  13 
Pa.  St.  371;  Rector  v.  Collins,  46  Ark. 
167;  s.  c,  55  Am.  Rep.  571;  Burt  v. 
Wilson,  28  Cal.  632;  s.  c,  87  Am.  Dec. 
142;  Goltra  V.  Sanasack,  53  111.  4^6; 
Kelly  V.  Turner,  74  Ala.  513;  Oiler  v. 
Gard,  23  Ind.  212;  Coley  v.  Coley,  19 
Conn.  114;  Leavitt  v.  Palmer,  3  N.  Y. 
19;  s.  c,  51  Am.  Dec.  33;  Hunt  v. 
Rousraaniere,  8  Wheat.  (U.  S.)  174. 
Compare  Clayton  v.  Bussey,  30  Ga. 
946;  s.  c,  76  Am.  Dec.  680;  JBroadwell 
V.  Broadwell,  6  111.  599;  Proctor  --u. 
Thrall,  22  Vt.  267;  McKenzie  v.  Mc- 
Kenzie,  52  Vt.  271. 

Where  the  facts  on  which  a  con- 
tract under  seal  is  founded  are  mutu- 
ally understood  by  the  parties,  or 
where  they  have  an  opportunity  of 
knowing  them,  but  a  mistake  as  to  the 
legal  effect  of  them  was  made,  relief 
will  not  be  extended  to  the  party  com- 
plaining. McAninch  v.  Laughlin,  13 
Pa.  St.  371;  Storrs  v.  Baker,  6  Johns. 
(N.  Y.)  Ch.  166, 167;  s.  c,  10  Am.  Dec. 
316;  Wood  i\  Price,  46  111.  439;  Sparks 
V.  Pittman,  51  Miss.  511. 

Mistake  as  to  the  Existence  of  a  Law. 
It  has  been  claimed  that  where  the  mis- 
take is  as  to  the  existence  of  a  law, 
relief  will  not  be  granted;  but  that 
when  it  is  in  the  legal  effect,  relief  will 
be  granted.  State  v.  Paup,  13  Ark. 
129;  s.  c,  56  Am.  Dec.  303.  But  this 
distinction  has  been  criticized  as  savor- 
ing of  "hair  splitting."  Grifliith  v.  Se- 
bastian County,  4Q  Ark.  241. 

Misdescription. — Where  property  in 
a  mortgage  was  described  as  three 
town  lots  in  the  town  of  Ben\vood, 
when  the  property  consisted  of  a  strip' 
of  land  near  the  town,  but  which  had 
never  been  platted,  it  was  held  to  be  a 
mistake  of  law  and  could  not  be  cor- 
rected.     Easter    v.    Severin,    78    Ind. 

5+0- 

Construction  of  a  Particular  Clause. 
A  mistake  in  the  construction  of  a  par- 
ticular clause  of  a  I  written  instrument 
is  a  mistake  of  law,  and  not  of  fact, 
and  can  afford  no  ground  for  the  refor- 
mation of  a  deed-.  Oswald  v.  Sproe- 
hule, 16  111.  App.  368;  Nelson  v.  Davis, 
40  Ind.  366;  Oiler  v.  Gard,  23  Ind.  212; 
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But,  while  the  rule  is  so  stated  in  general  terms,  it  is  subject 
to  many  modifications,  such  as,  where  the  complainant  has 
been  led  into  the  mistake  of  law  by  the  misrepresentations 
of  the  defendant,  or  where  defendant  takes  advantage  of  the 
complainant's   ignorance    in    a   matter    of    law ;'    where    there 


I  Story  Eq.,  §  ii6;  Sibert  v.  McAvoy, 
15  111.  106. 

Teclinical  Language. — But  a  mistake 
in  the  legal  eflfect  of  a  description  in  a 
deed  or  in  the  use  of  technical  lan- 
guage may  be  relieved  against.  Can- 
edy  V.  Marcy,  13  Gray  (Mass.)  373; 
Clayton  v.  Freet,  10  Ohio  St.  544; 
Cooke  V.  Husbands,  11  Md.  492; 
Springs  v.  Harven,  3  Jones  (N.  Car.) 
Eq.  96;  Young  v.  Miller,  10  Ohio  85; 
McNaughton  t/.  Partridge,  11  Ohio  223; 
s.  c,  38  Am.  Dec.  31. 

Ignorance  of  Overruled  Decisions. — 
Lack  of  knowledge  that  a  certain  de- 
cision had  been  overruled  is  no  ground 
for  relief  from  a  contract,  based  upon 
the  supposition  that  the  law  was  still  in 
force  as  held  by  such  decision.  Ken- 
3'on  V.  Welty,  20  Cal.  637.  See  also 
Jacobs  V.  Morange,  47  N.  Y.  57;  Lyon 
V.  Richmond,  2  Johns.  (N.  Y.)  Ch.  51, 
60;  Kelly  V.  Turner,  74  Ala.  513. 

An  o.wner  of  land,  for  a  small  con- 
sideration, deeded  land  to  a  county  for 
a  court  house  site,  upon  the  supposi- 
tion that  the  town  had  become  the 
county  seat.  The  court  soon  after  de- 
cided that  such  was  not  the  case.  The 
mistake  being  mutual,  it  was  held  that 
the  deed  could  be  cancelled.  Griffith  v. 
Sebastian  Co.,  49  Ark.  24. 

1.  Modifications. — Rankin  v.  Morti- 
mere,  7  Watts  (Pa.)  372.  See  also 
Hunt  V.  Rousmaniere,  i  Pet.  (U.  S.)  i; 
Bank  of  United  States  v.  Daniel,  12 
Pet.  (U.  S.)  32;  Brown  v.  Armistead,  6 
Rand.  (Va.)  594;  Dill  v.-  Shahan,  25 
Ala.  694;  s.  c,  60  Am.  Dec.  510;  Har- 
digree  v.  Mitchum,  51  Ala.  151;  Haden 
■V.  Ware,  15  Ala.  149;  Bingham  v. 
Bingham,  i  Ves.  126;  Lansdown  v. 
Lansdown,  Moseley  364;  Stover  v. 
Poole,  67  Me.  217;  Ramey  v.  Allison, 
64  Tex.  697;  Berry  v.  Whitney,  40 
Mich.  65;  Bales  v.  Hunt,  77  Ind.  355; 
Mason  v.  Pelletier,  82  N.  Car.  40;  Jen- 
kins V.  German  Lutheran  Cong.,  58 
Ga.  125;  Montgomery  v.  Shockty,  37 
Iowa  107;  Briose  v.  Pacific  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  246;  Whelen's 
Appeal,  70  Pa.  St.  410;  McCormick  v. 
Miller,  102  111.  208;  s,  c,  40  Am.  Rep. 
577;  Wheeler  v.  Smith,  g  How.  (U.  S.) 
55;  Metropolitan  Bank  v.  Godfrey,  23 


111.  579;  Bryan  v.  Masterson,  4  J.  J, 
Marsh.  (Ky.)  225;  Hardigree  v. 
Mitchum,  51  Ala.  151;  Drew  v.  Clark, 
Cooke  ■  (Tenn.)  374;  s.  c,  56  Am. 
Dec.  698;  Mortimer  v.  Pritchard, 
I  Bail.  (S.  Car.)  Eq.  505;  Sands 
V.  Sands,  112  111.  225;  Goodenow 
V.  Ewer,  16  Cal.  461;  s.  c,  76  Am.  Dec. 
540;  Freeman  v.  Curtis,  51  Me.  140;  s. 
c,  81  Am.  Dec.  564;  Jordan  v.  Stevens, 
51  Me.  78;  s.  c,,  81  Am.  Dec.  556; 
Cooke  V.  Nathan,  i6  Barb.  (N.Y.)  342; 
Chestnut  Hill  Resevoir  Co.  v.  Chase, 
14  Conn.  123;  Wheaton  v.  Wheaton,  9 
Conn.  97,  99;  Bigelow  t'.  Barr,  4  Ohio 
358;  Williams  v.  Champion,  6  Ohio 
169;  Trigg  V.  Read,  5  Humph.  (Tenn.) 
52S;  s.  c,  42  Am.  Dec.  447;  Sparks  v. 
White,  7  Humph.  (Tenn.)  86;  Martin 
V.  New  York  etc.R.  Co.,  36  N.  J.  Eq. 
109,  III. 

Where  a  widow  of  a  mortgagor, 
through  the  representatives  of  the  de- 
fendant, was  induced  to  sell  to  him 
property  for  two  hundred  dollars, 
which  was  worth  two  thousand  dollars, 
on  the  ground  that  she  had  no  title,  it 
was  held  that  the  mistake  could  be  cor- 
rected and  the  conveyance  set  aside. 
Bales  V.  Hunt,  77  Ind.  355.  See  also 
Evants  v.  Strode,  11  Ohio  480;  Drew». 
Clarke,  Cooke  (Tenn.)  374,  380;  s.  u.,  5 
Am.  Dec.  698. 

In  Champlin  v.  Laytin,  6  Paige  (N. 
Y.)  189,  195,  McCouN,  V.  C,  ob- 
serves :  "As  a  general  rule,  this  court 
does  not  relieve  upon  the  ground  of 
a  mistake  in  matters  of  law,  because 
every  man  is  presumed  to  have  a 
knowledge  of  the  law,  and  the 
maxim  that  Hgnorantia  juris  non 
excusat!  is  observed  in  equity  as 
well  as  in  courts  of  law.  Yet  there 
are  cases  in  which  this  court  will 
interfere  upon  the  ground  of  such  mis- 
take, to  relieve  a  party  from  the  effect 
of  his  contract;  as,  for  instance,  if  one 
is  ignorant  of  a  matter  of  law  involved 
in  the  transaction,  and  the  other,  know- 
ing him  to  be  so,  takes  advantage  of 
that  circumstance  to  make  the  contract, 
ther  J  the  court  will  relieve,  though,  per- 
haps, more  properly  on  account  of  fraud 
in  the  one  party  than  of  ignorance  of 
the  law  in  the  other." 
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has  been  a  defective  attempt  to  put  into  writing  the  terms 
of  the  agreement,  actually  made;i  where  there  are  other 
grounds  for  relief  aside  from  the  plain  mistake  of  law;^  where 
a  plain  and    palpable  rule  of   law  has    been    mistaken  ;^    where 


The  presumption  that  every  man 
knows  the  law  should  be  permitted  to 
be  rebutted  by  proof,  and  relief  should 
be  granted  against  a  mistake  of  law 
when  there  is  any  element  of  fraud  in 
the  case.  Evants  v.  Strode,  ii  Ohio 
480. 

Where  the  owner  of  land,  upon  the 
sale,  took  back  a  mortgage  for  the  pur  - 
chase  price,  and  was  afterward  re- 
quested b}'  the  vendee  to  execute  to 
him  a  further  deed  of  release  and  quit- 
claim for  the  purpose  of  effectually 
conveying  certain  land  which,  as  was 
represented,  had  not  been  transferred  by 
'  the  prior  deed,  and  the  quit  claim  was  ex- 
ecuted, thereby  discharging  the  mort- 
gage, it  was  lield  that  the  mortgage 
should  he  reinstated.  Benson  v.  Mar- 
koe,  37  Minn.  30.  The  court  cited 
Brown  v.  Lamphear,  35  Vt.  252;  Green 
t).  Morris  etc.  R.  Co.,  12  N.J.  Eq.  165. 
See  also  Kinney    v.   Dodge,    loi   Ind. 

573- 

Where  the  only  heirs  of  a  decedent 
were  induced  to  believe  that  there  were 
also  other  heirs  and  that  the  defendant 
had  obtained  from  those  claiming  to  be 
heirs  a  conveyance  of  their  interest  in 
the  estate  for  the  purpose  of  contesting 
a  will  by  which  a  portion  of  the  prop- 
erty had  been  devised  to  strangers,  giv- 
ing back  an  agreement  to  pay  them 
one-twelfth  each  of  the  proceeds,  and 
by  such  representations  prevailed  upon 
the  heirs  to  convey  to  him  their  inter- 
est and  take  a  similar  agreement,  they 
being  ignorant  of  the  law  of  descent  and 
distribution  of  estates,  and  thus  being 
mistaken  as  to  who  were  the  heirs,  it 
was  held  that  if  the  defendant  knew 
them  to  be  the  only  heirs  they  would 
be  entitled  to  relief  on  the  ground  of 
fraud,  and  if  he  did  not,  they  should 
have  a  reconveyance  on  the  ground 
that  there  was  no  consideration  for  the 
property.  Freeman  v.  Curtis,  51  Me. 
140;  s.  c,  81  Am.  Dec.  564. 

Under  the  California  Code,  §  3399,  a 
mistake  of  one  party  which  is  known  or 
suspected  by  the  other,  may  be  cor- 
rected. Thus  where,  in  an  oral  agree- 
ment to  convey  real  estate,  it  was  pro- 
I'laed  that  the  conveyance  would  be 
wade  on  the  payment  of  seven  thou- 
sand dollars  and  one  per  cent,  interest 
per  month,"  which,  when  reduced  to 


writing,  read  one  percent,  per  annum, 
which  mistake  was  known  to  one  party, 
and  he  also  knew  that  the  other  sup- 
posed it  to  be  the  same  as  originally 
agreed,  it  was  held  that  the  injured 
party  was  entitled  to  relief  under  the 
code.     Higgins  v.  Par'sons,  65  Cal.  280. 

1.  Bushby  v.  Littlefield,  31  N.  H. 
193;  Kennard  v.  George,  44  N.  H.  440; 
Beardsley  v.  Knight,  10  Vt.  185;  s.  c, 
36  Am.  Dec.  193;  Canedy  v,  Marcy,  13 
Gray  (Mass.)  373,  377;  Browne  v. 
Glines,  42  N.  H.  160. 

"If  a  written  instrument  fails  to  ex- 
press the  intention  which  the  parties 
had  in  making  the  contract  which  it 
purports  to  contain,  equity  will  grant 
its  relief,  affirmative  or  defensive,  al- 
though the  failure  may  have  resulted 
from  a  mistake  as  to  the  legal  meaning 
and  operation  of  the  terms  or  language 
emploj'ed  in  the  writing."  2  Pomeroy's 
Eq.,  §  845.  See  also  Minot  v.  Tilton, 
64  N.  H.  371. 

In  Green  Bay  etc.  v.  Hewitt,  62  Wis. 
316,  it  was  held,  where  the  intention 
was  to  convey  an  undivided  half  inter- 
est, but  the  limitation  being  placed 
after  the  granting  clause  instead  of  in 
it,  that  the  mistake  could  be  corrected. 
See  also  Stockbridge  Iron  Co.  v.  Hud- 
son Iron  Co.,  107  Mass.  290. 

2.  King '.'.  Doolitle,  i  Head  (Tenn.) 
77;  Gross  V.  Lebor,  47  Pa.  St.  520; 
Conrad  f.  Johnson,  20  Ind.  421;  Mc- 
Murray  v.  St.  Louis  etc.  Co.,  33  Mo. 
377;  Hoover  f.  Reilly,  2  Abb.  (U.  S.) 
471;  Snell  V.  Atlantic  F.  &  M.  Ins.  Co., 
98  U.  S.  85;  Benson  v.  Markoe,  37 
Minn.  30;  St.  Louis  v.  Priest,  88  Mo. 
612;  Jordan  v.  Stevens,  51  Me.  78;  s.  c, 
81  Am.  Dec.  556;  Freeman  w.  Curtis,  51 
Me.  140;  s.  c,  81   Am.  Dec.  564. 

3.  Dili  V.  Shahan,  25  Ala.  694;  s.  c, 
60  Am.  Dec.  540;  Haden  v.  Ware,  15 
Ala.  149;  Sands  v.  Sands,  112  111.  225; 
I  Story  Eq.  12;  Naylor  v.  Winch,  i  S. 
&  S.  555. 

Where  an  ignorant,  infirm  and  aged 
widow  executed  a  deed  of  land  upon 
the  belief  that  the  supreme  court  had 
decided  against  her  in  an  action  for  the 
land,  such  belief  having  been  incurred 
b}'  the  statement  of  a  neighbor  in 
whom  she  had  confidence,  it  was  held 
that  equity  would  set  aside  the  deed 
on  the  ground  of  ignorance  or  mistake 
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one    party    to    the    contract    is    ignorant    of    his    private    rights 
and  titles ;'  where  the  parties  to  a  contract  stand  in  unequal  rela-' 


of  a  material  fact.     Mason  v.  Pelletier, 
82  N.  Car.  40. 

'•Ignorance  of  the  law  may  be  one  of 
the  ingredients  of  fraud  on  which  the 
court  will  act;  for  when  there  is  gross 
ignorance,  or  a  plain  and  palpable  mis- 
take of  a  plain  and  familiar  principle  of 
law,  it  may  well  give  rise  to  a  presump- 
tion, with  admixture  of  other  and  even 
slight  circumstances,  that  there  has 
been  undue  influence,  imposition,  men- 
tal imbecility,  surprise,  or  that  the  con- 
fidence of  the  party  has  been  abused." 
Rankin   v.   Mortimere,  7   Watts    (Pa.) 

372- 

1.  2  Pomeroy  Eq.  Jur.,  §  849.  See  also 
Hearst  v.  Pujol,  44  Cal.  230;  Carley  v. 
Lewis,  24  Ind.  23;  Layton  v.  Chaplin,  i 
Edw.  (N.  Y.)  Ch.  467;  Cocking  v. 
Pratt,  I  Ves.  Ch.  400;  Bingham  v. 
Bingham,  i  Ves.  Ch.  126;  Stone  v. 
Godfrey,  5  D.  M.  &  G.  76;  Trigg  v. 
Read,  5  Humph.  (Tenn.)  529;  s.  c,  42 
Am.  Dec.  447;  Bonney  v.  Stroughton, 
122  111.  536;  Goff  V.  Gott,  s  Sneed 
(Tenn.)  ^hi\  Farnsworth  v.  Dinsmore, 
2  Swan  (Tenn.)  38,  42.  Compare 
Bentley  t-.  Whittemore,  18  N.  J.  Eq. 
366;  Peters  v.  Florence,  38  Pa.  St.   194. 

"Wherever  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  ante- 
cedent and  existing  private  legal  rights, 
interests,  estates,  duties,  liabilities,  or 
other  relations,  either  of  property  or 
contract  or  personal  status,  and  enters 
into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly 
apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed 
rights,  interests  or  relations,  or  of  car- 
rying out  such  assumed  duties  or  liabil- 
ities, equity  will  grant  relief,  defensive 
or  affirmative,  treating  the  mistake  as 
analogous,  if  not  identical  with  a  mis- 
take of  fact."  2  Pomeroy  Eq.  Jur.,  §  849. 
See  also  Skillman  v.  Teeple,  Saxton 
232;  Bigelow  V.  Barr,  4  Ohio  358; 
Sparks  v.  White,  7  Humph.  (Tenn.) 
86;  Williams  v.  Champion,  6  Ohio 
i6g. 

Lord  Westbury,  in  Cooper  v. 
Phibbs,  L.  R.,  2  H.  L.  149,  says:  "It  is 
said  ignorantia  juris  haud  excusat ;\iMt 
in  that  maxim  tfie  word  jus'  is  used  in 
the  sense  of  denoting  general  law,  the 
ordinary  law  of  the  country.  But 
when  the  word  '/«.■;'  is  used  in  the 
sense  of  denoting  a  private  right,  that 
maxim    has    no    application.      Private 


right  of  ownership  is  a  matter  of  fact; 
it  may  also  be  a  matter  of  law;  but  if 
parties  contract  under  a  mutual  mistake 
and  misapprehension  as  to  their  relative 
and  respective  rights,  the  result  is  that 
that  agreement  is  liable  to  be  set  aside 
as  having  proceeded  upon  a  common 
mistake."  See  also  King  v.  Doolittle, 
I  Head  (Tenn.)  77;  Beauchamp  v. 
Winn,  L.  R.,  6  H.  L.  223;  Jones  v, 
CUtford,  L.  R.,  3  Ch.  Div.  779. 

In  Fly  V.  Brooks,  64  Ind.  50,  the 
complainant  supposed  she  was  the 
owner  of  an  undivided  three -twentieths 
of  certain  lands,  and  sold  the  same  to 
the  defendant  at  so  much  per  acre,  and 
possession  was  given.  She  afterwards 
learned  that  her  interest  was  one-fifth, 
making  a  difference  in  the  value  of 
$750.  Both  parties  were  under  the 
same  mistake,  and  her  title .  came 
through  her  father's  will.  It  was  held  • 
that  she  was  entitled  to  relief. 

However,  where  a  trust  deed  was 
made  to  two  creditors,  and  ^^^.i  fore- 
closed, and  afterwards  redeemed  by 
one  of  them,  who  sold  his  right,  title 
and  interest  to  the  widow  of  the  other, 
who  gave  her  note  for  the  purchase 
money,  it  was  held  that  she  could  not 
have  the  sale  rescinded  on  the  ground 
of  mistake,  because  she  did  not  know 
that  she  had  a  dower  interest  in  the 
land.  Hudson  v.  Conway,  9  Lea 
(Tenn.)  410.  See  also  Baldwin  v. 
Richman,  9  N.  J,  Eq.  394. 

A  father  deeded  land  to  his  daughter 
and  to  her  husband  jointly.  After  the 
husband's  death,  the  wife  and  heirs 
joined  in  a  petition  for  the  sale  of  the 
land,  alleging  that  she  was  the  owner 
of  one-half.  The  land  was  sold,  and 
some  years  afterwards  the  widow  filed 
a  bill  for  review,  setting  up  the  fact  that 
at  the  time  of  filing  her  petition  she 
did  not  know  that  she  had  the  right  of 
survivorship  under  her  father's  deed, 
and  was  thus  the  owner  of  the  whole 
land,  instead  of  one  half  of  it.  The 
bill  was  dismissed,  the  court  holding 
that  it  was  a  mistake  of  law  for  which 
equity  could  afford  no  relief.  ZoUman 
V.  Moore,  21   Graft.  (Va.)  313. 

In  Kornegay  v.  Everett,  99  N.  Car. 
30,  the  grantee,  in  a  deed,  had  relin- 
quished certain  rights  upon  the  suppo- 
sition that  the  deed  he  had  received 
conveyed  an  abselute  title  in  fee,  Ine 
mistake    was  mutual,  and  although  a 
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mistake   of    law,    the    court    held    the 
ffiantee  should  he  placed  in  statu  quo. 

A  party  contracting  under  a  clear 
and  unequivocal  mistake  of  his  legal 
rights,  where  such  rights  are  of  a 
doubtful  character  will  be  relieved  in 
equity.  Lammot  v.  Bowly,  6  Har.  & 
J,  (Md.)  500;  Cumberland  Coal  &  Iron 
Co.  f.  Sherman,  20  Md.  117;  Skillman 
t'.  Teeple,  I  N.J.  Eq.  232;  Gardner  v. 
Gardner,  i  Desaus.  (S.  Car.)  Eq.  437; 
Freeman  v.  Curtis,  51  Me.  140;  More- 
land  V.  Atchison,  ig  Tex.  303;  Haden 
v.  Ware,  15  Ala.  149;  Chestnut  Hill 
Reservoir  Co.  v.  Chase,   14  Conn.   123. 

In  Skillman  v.  Teeple,  i  N.  J.  Eq. 
232,  the  court  held  that  though  this  be 
a  case  of  mere  mistake,  this  court 
should  find  no  impediment  to  correct- 
ing it.  Equity,  in  rescinding  contracts, 
does  not  confine  itself  to  cases  of  fraud. 
Cases  of  plain  mistake  or  misappre- 
hension of  right,  though  not  the  effect 
of  fraud  or  contrivance,  are  likewise 
entitled  to  the  interposition  of  the 
court. 

In  Williams  v.  Champion,  6  Ohio 
169,  the  court  held  that  a  party  having 
rights  under  a  contract,  disclaiming 
those  rights  under  a  mistake  as  to  their 
character,  is  not  concluded  by  such  dis- 
claimer; nor  is  he  affected  if  another 
purchased  in  consequence,  if  the  other 
has  abandoned  the  purchase,  and  does 
not  claim  the  protection  of  being 
an  innocent  purchaser  without  notice. 

But  where  a  husband  and  wife  sold 
what  they  supposed  was  an  undivided 
half  interest  in  a  tract  of  land,  the  pur- 
chaser also  supposing  he  was  bu3'ing 
only  a  half  interest,  it  was  held,  on  as- 
certaining that  the  whole  belonged  to 
the  wife,  that  the  conveyance  should  be 
set  aside,  as  it  would  be  grossly  unjust 
to  allow  the  purchaser  to  retain  the 
whole  where  he  had  only  paid  for  a 
half  Irick  v.  Fulton,  3  Gratt.  (Va.) 
'93- 


Y.)  Ch.  467,  it  was  held  that  a  contract 
entered  into  under  a  material  miscon- 
ception of  legal  rights  amounting  to  a 
mistake  of  law  in  the  contracting  par- 
ties, by  which  the  object  of  it  cannot 
be  accomplished,  is  as  liable  to  be  set 
aside  or  rescinded  as  a  contract  found- 
ed in  mistake  of  matters  of  fact. 

When  Eights  of  Third  Parties  Inter- 
vene.— Howe\er,  it  seems  to  be  well 
established  that  when  the  rights  of 
third  parties  intervene  a  court  of  equity 
will  not  grant  relief  against  them  on 
the  ground  of  ignorance  of  title  origin- 
ating in  a  mere  mistake  of  law.  Cul- 
pepper's case  cited  in  2  Lead.  Cas.  Eq. 
52;  Walden  v.  Merrill,  2  Atk.  8;  Teas- 
dale  V.  Teasdale,  Sel.  Ch.  Cas.  59,  170; 
Sturge     V.    Starr,   2    Mylne    &    Keene 

In  Trigg  v.  Read,  5  Humph.  (Tenn.) 
529;  s.  c,  42  Am.  Dec.  447,  the  court 
say:  "  If  a  contract  be  made  in  ignor- 
ance of  the  fact  of  a  right  or  title  in 
vendor  the  legal  construction  of  which 
divests  him  of  that  right  or  title,  it  will 
be  declared  void  and  rescinded."  See 
also  Baldock  v.  Johnson,  14  Oregon 
542;  2  Pomeroy  Eq.  Jur.  Sec.  849;  Mor- 
gan V.  Dod,  3  Colo.  .551. 

Where  a  mortgage  is  paid  under  the 
mistaken  supposition  that  the  one  who 
pays  it  is  the  owner  of  the  land,  equity 
will  not  give  him  a  lien  upon  the  land 
or  subrogate  him  to  the  rights  of  the 
mortgagee.  Peters  v.  Florence,  38  Pa. 
St.  194;  Bentley  v.  Whiltemore,  18  N. 
J.  Eq.  366;  Guckian  v.  Riley,  135  Mass. 
71;     Moorman     v.    Colleir,    32     Iowa 

138- 

"The  presumption  is  that  every  person 
is  acquainted  with  his  own  rights,  pro- 
vided he  has  had  an  opportunity  to 
know  them;  and  nothing  can  be  more 
liable  to  abuse  than  to  permit  a  person 
to  reclaim  his  property  in  opposition  to 
all  the  equitable  circumstances  which 
have   been   stated,  upon   the  mere  pre- 


Where  a.  party,  under  a   mistake  of    tense  that  he  was  at  the  time  ignorant  of 


law  as  to  his  title  to  a  tract  of  land, 
makes  improvements  thereon  in  good 
faith  and  with  the  knowledge  of  the 
owner,  equity  will,  in  decreeing  the 
property  to  belong  to  another,  allow 
him  the  value  of  the  improvements 
wade.  Clark  v.  Brown,  70  Iowa  139. 
See  also   Baldwin  z;.  Richman,  9  N.J. 

1-  394-  Or  if  taxes  are  paid  by  mis- 
take in  the  title,  they  may  be  recovered 
hack  from  the  person  who  is  legally 
bound  to  pay  them.  Goodnow  v.  Moul- 
in, .SI  Iowa  555. 

In  Champlin  v.  Laytin.   i    Edw.    (N. 


his  title.  Such  an  assertion  is  easily 
made  and  difficult  to  contradict.  It  is 
rarely  that  a  mistake  in  point  of  law 
with  full  knowledge  of  all  the  facts  can 
afford  gi-ound  for  relief."  Storrs  v.  Bar- 
ker, 6  John.  (N.  Y.)  Ch.  167;  s.  c,  10 
Am.  Dec.  316. 

Where  a  contract  is  made  in  good 
faith  to  convey  a  valid  title  to  property, 
and  by  the  operation  of  some  well-set- 
tled principle  of  law,  of  which  both 
parties  were  ignorant,  the  title  fails,  the 
mistake  involves  in  some  manner  a  mis- 
take of  fact  as  well  as  of  law  and  a  court 
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tions  ■}  mistakes  of  guardians  ;^  where  the  mistake  of  law  is  mu- 
tual ;^  where,  through  a  mistake  of  law,  a  person  acts  to  his  det- 
riment under  what  may  be  called  compulsion,  though  compulsion 


of  equity  will  relieve  against  it.  King 
V.  Doolittle,  I  Head.  (Tenn.)  77;  Irick 
V.  Fulton,  3  Gratt.  (Va.)  193.  But  a 
mistake  as  to  the  legal  eilect  of  a  stat- 
ute is  no  ground  for  relief.  State  v. 
Paup.,  13  Ark.  129;  s.  c,   56  Am.  Dec. 

303- 

In  Lawrence  v.  Beaubien,  2  Bailey 
fS.  Car.)  623;  s.  c,  23  Am.  Dec.  155, 
the  action  was  on  a  bond  given  under 
the  following  circumstances:  The  de- 
fendant was  a  devisee,  and  was  in- 
formed by  counsel  that  the  heir  at  law 
would  obtain  the  land  the  same  as  If  no 
will  had  been  made.  Relying  upon 
this  advice  he  gave  a  bond  for  a  stipu- 
lated sura  to  the  heir  at  law  for  a  re- 
lease of  his  title  and  interest,  and  an 
action  was  brought  by  the  assignee  of 
the  bond.  It  was  held  that  the  bond 
was  given  under  a  mistake  of  a  legal 
right  and  the  action  could  not  be  main- 
tained. See  also  Goettel  v.  Sage,  117 
Pa.  St.  2qS. 

So  in  Cooper  v.  Phibbs,L.  R.,  2  H.  L. 
149,  it  was  held  that  an  agreement,  en- 
tered into  under  the  mutual  mistake 
that  the  fishery,  which  was  the  subject 
of  the  contract,  belonged  to  the  defend- 
ant under  a  private  statute,  should  be 
cancelled  when  it  was  found  that  the 
title  was  at  the  time  of  the  agreement 
in  the  complainant. 

In  Bingham  v.  Bingham,  i  Ves.  127, 
the  plaintiff  purchased  property  to 
which  bj'  law  he  was  entitled,  but  was 
ignorant  of  his  legal  right:  it  was  de- 
creed that  the  purchase  money  should 
be  refunded  to  him. 

1.  Nelson  v.  Betts,  21  Mo.  App.  219; 
Pickerings.  Pickering,  2  Beav.  (N.  J.) 
31;  Wheeler  v.  Smith,  9  How.  (U.  S.) 
55;  Jordan  v.  Stevens,  51  Me.  78;  s.  c, 
81  Am.  Dec.  556. 

An  heir  at  law  being  advised  \>y  the 
executors  that  a  will  of  the  testator  was 
valid  when  hj  law  it  was  not,  and  re- 
lying upon  their  opinion  executed  a  re- 
lease of  his  interest,  it  was  held  that  the 
release  would  be  set  aside  in  equity. 
Wheeler  v.  Smith,  9   How.  (U.  S.)    55. 

2.  Mistakes  Of  Guardians. — A  mistake 
of  a  guardian  will  not  be  allowed  to 
prejudice  the  rights  of  his  ward  and 
will  be  corrected  in  favor  of  the  ward. 
Baker  v.  Massey,  50  Iowa,  399;  Dickej' 
V.  Beatt}',  14  Ohio  St.  389. 

3.  Where  the  Mistake'  of  Law  Is  Mu- 


tual.— Harrell  v.  DeNonnandie,  26 
Tex.  120;  Freiknicht  v.  Meyer,  8  N.  J. 
L.  J.  167;  Champlin  v.  Lavton,  6  Paige 
(N.  Y.)  189;  Mead  w.  Johnson,  3  Conn. 
592;  Lowndes  v.  Chisolm,  2  McCord 
(S.  Car.)  Eq.  455;  s.  c,  16  Am.  Dec. 
667;  Lawrence  v.  Beaubien,  2  Bailey 
(S.  Car.)  L.  623;  s.  c,  23  Am.  Dec. 
55;  Hopkins  w.  Mazynk,  i  Hill  (S.Car.) 
Eq.  242,  250;  Fitzgerald  v  Peck,  4 
Little  (Ky.)  127;  Glassell  v.  Thomas,  3 
Leigh  (Va.)  113;  Bowlin  v.  Pollock, 
7  Mon.  (Ky.  26,  33;  Drew  v.  Clark, 
Cooke's  (Tenn.)  373,  374;  s.  c,  5  Am. 
Dec.  698;  Green  v.  Morris  etc.  R.  Co., 
12  N.  J.  Eq.  165;  Wiliin  v.  Willin,  16 
Ves.  72;  Stapylton  v.  Scott,  13  Ves.  424; 
Bryan  v.  Masterson,  4  J.  J.  Marsh. 
(Ky.)  225.  Compare  Fowler  v.  Rich- 
ardson, 3    Sneed  (Tenn.)  508. 

"  If  both  parties  should  be  ignorant 
of  a  matter  of  law  and  should  enter 
into  a  contract  for  a  particular  object, 
the  result  whereof  would  by  law  be 
different  from  what  they  mutually  in- 
tended: here,  on  account  of  the  sur- 
prise or  immediate  result  of  the  mistake 
of  both,  there  can  be  no  reason  why 
the  court  should  not  interfere  in  order 
to  prevent  the  enforcement  of  the  con- 
tract, and  relieve  from  the  unexpected 
consequences  of  it.  To  refuse  would 
be  to  permit  one  party  to  take  an  un- 
consciencious  advantage  oftheother.and 
derive  a  benefit  from  a  contract  which 
neither  of  them  intended  it  should  pro- 
duce." State  V.  Paup.,  13  Ark.  129;  s. 
c,  56  Am.  Dec.  303.  See  also  Koone- 
%a.j  V.  Everett,  99  N.  Car.  30;  Green  v. 
Morris  etc.  R.  Co.,  12  N.  J.  Eq.  165; 
Champlin  -v.  Laytin,  i  Edw.  (N.  Y.) 
Ch.  467;  Smith's  Principles  of  Equity 
iSo:  Grifiith  v.  Sebastian  Co.,  49  Ark. 
24, 

Where  the  purpose  of  a  deed  was  to 
effectuate  an  award  which  it  could  not 
do  on  account  of  a  mistake  of  law, 
with  the  award  before  the  court  the 
deed  could  be  corrected.  Green  ti.  Mor- 
ris, 12  N.J.  Eq.  165. 

Where  a  plaintiff  secured  judgment 
against  the  defendant  in  the  marine 
court  of  New  York  city,  and  the  case 
was  appealed  to  the  common  pleas 
court  and  the  judgment  reversed,  and 
the  court  of  appeals  subsequently  de- 
cided that  an  appeal  would  not  lie  from 
the  marine  court  to  the  common  pleas, 
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might  of  itself  be  lawful.'  In  fact,  it  may  be  said  that  a 
court  of  equity  will  correct  or  reform  an  instrument  which  does 
not  express  the  true  intent  of  the  parties,  whether  such  mis- 
take arises  from  ignorance  of  law  or  of  fact.''*  Where  the  mis- 
take is  one  both  of  law  and  fact,  though  the  latter  is  the  result  of 


it  was  held  tiiat  althougii  both  parties 
were  mistaken  in  the  law  equity  would 
not  enjoin  the  collection  of  the  judg- 
ment.   Jacobs  V.    Morange,  47  N.    Y. 

If  the  mistake  of  law  be  a  mutual 
mistake  and  attributed  to  the  agent  of 
the  party  seeking  to  take  advantage  of 
it,  relief  will  be  granted  to  the  complain- 
ing parc^-.  Green  v.  Morris  etc-  R. 
Co.,  12  N.J.  Eq.  165.  See  also  Holds- 
worth  V.  Tucker,  143  Mass.  369;  Sta- 
pylton  V.  Scott,  13  Ves.  424;  Champ- 
lin  V.  Laytin,  i  Edw.  (N.  Y.)  Ch.  467; 
Cooper  V.  Phibbs,  L.  R.,  2  App.  Cas. 
149;  Kerr  on  Fraud  and  Mistake  399. 
But  see  James  v.  Cutler,  54  Wis.  172. 

1.  Charlestown  v.  Middlesex,  Co. 
Coram'rs.  109  Mass.  270;  Dunnell 
Mfg.  Co.  V.  Pawtucket,  7  Gray  (Mass.) 
277;  Story  Eq.Jur.,  p.  121,  n. 

In  Charlestown  v.  Middlesex,  109 
Mass.  270,  the  court  held  that  "one  who, 
by  a  mistake  of  his  rights,  returns  to 
the  assessors,  as  liable  to  taxation,  a  list 
of  property  which  by  law  is  exempt,  is 
not  thereby  estopped  to  claim  an  abate- 
ment of  the  tax." 

2.  Larkins  v.  Biddle,  21  Ala.  252; 
Clopton  V.  Martin,  ii  Ala.  187;  Stone 
D.  Hale,  17  Ala.  557;  s.  c,  52  Am.  Dec. 
185;  Wyche  v.  Gneul,  16  Ga.  49;  Ben- 
son V.  Markoe,  37  Minn.  30;  Green  v. 
Morris  etc.  R.  Co.,  12  N.  J.  Eq.  165; 
McMillan  v.  New  York  etc.  Co.,  29  N. 
J.  Eq.  610;  Wintermute  v.  Snyder,  3  N. 
J.  Eq.  489,  500;  Kennard  v.  George,  44 
N.  H.  440;  Huyler  v.  Atwood,  11  C.  E. 
Green  (N.  J.)  504;  Sisson  v.  Donelly, 
36  N.  J.  L.  432;  McKay  v.  Simpson,  6 
Ired.  (N.  Car.)  E^.  452;  Stedwell  v. 
Anderson,  21  Conn.  139;  Petesch  v. 
Hambach,  48  Wis.  443;  German  Am. 
Ins,  Co.  V.  Davis,  131  Mass.  316; 
O'Donnell  v.  Harmon,  3  Daly  (N.  Y.) 
424;  Sparks  K.  Pittman,  51  Miss.  511; 
Evants  v.  Strode,  1 1  Ohio  480. 

Equity  will  grant  relief  from  an  en- 
dorsement which,  through  mistake  as  to 
the  legal  eifect  of  the  words  used,  binds 
the  endorser  to  pay  the  note,  when  the 
true  contract  and  intention  was  to 
write  only  such  endorsement  as  would 
convey  the  title  without  rendering  the 
endorser  liable.  Clayton  *.  Bussey,  30 
Ga.  946.  •'  ■"  ■* 


An  agreement  had  been  made  where- 
b}'  a  part3'  was  to  execute  a  mortgage  on 
certain  premises,  and  a  paper  was  exe- 
cuted in  pursuance  of  that  agreement 
which  the  parties  supposed  to  have  ac- 
complished that  object  but  which  turned 
out  to  be  invalid  as  a  mortgage.  Relief 
was  granted.  Remington  v.  Higgins, 
54  Cal.  6201;  see  also  Daggett  v.  Ran- 
kin, 31  Cal.  321;  Racouillat  v.  Sause- 
vain,  32  Cal.  376,  389. 

A  deed  was  made  to  a  wife  and  her 
heirs  by  ignorance  and  mistake  when 
the  intention  was  to  make  a  convey- 
ance to  her  for  life  with  remainder  to 
her  children.  Relief  was  granted  al- 
though the  mistake  was  one  of 
law.     Clayton    v.    Freet,    10    Ohio    St. 

544- 

A  conveyance  was  made  to  a  trustee 
for  the  sole  and  separate  use  of  a  mar- 
ried woman,  and  she  executed  a  bond 
and  mortgage  for  the  purchase  money. 
As  the  bond  and  mortgage  were  void  at 
law,  equity  rescinded  the  agreement, 
though  founded  on  a  mistake  of  law. 
Heacock  v.  Fly,  14  Pa.  St.  540.  See  also 
Gross  V.  Leber,  47  Pa.  St.  520;  Leach 
V.  Noyes,  45  N.  H.  364;  Kennard  v. 
George,  44  N.  H.  440. 

In  Kennard  v.  George,  44  N.  H.  440, 
a  married  woman  purchased  land  and 
gave  a  mortgage  which  both  parties 
thought  was  valid;  afterwards  she  re- 
fused to  pay  it,  and  a  bill  was  filed  ask- 
ing for  relief.  Sargent,  J,,  in  deliver- 
ing the  opinion  of  the  court,  says:  "It 
seems  to  us  to  be  a  clear  case  of  a  mutual 
mistake,  when  the  instrument  given 
and  received  was  not  in  fact  what  all 
the  parties  to  it  supposed  it  was  and 
intended  it  should  be;  and  in  such  a  case 
equity  will  interfere  and  reform  the 
deed,  and  make  it  what  the  parties  at 
the  time  of  its  execution  intended  to 
make  it;  and  in  this  respect  it  makes  no 
difference  whether  the  defect  in  the  in- 
strument be  in  a  statutory  or  common 
law  requisite,  or  whether  the  parties 
failed  to  make  the  instrument  in  the 
form  they  intended  or  misapprehended 
its  legal  effect."  See  also  Beardsley  v. 
Knight,  10  Vt.  185;  Caned}'  v.  Marc}', 
13  Gray  (Mass.)  373;  Brown  v.  Glines, 
42  N.  H.  160;  Heacock  v.  Fly,  14  Pa. 
St.  540. 
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the  former,  relief  may  be  granted.^  It  is  even  claimed  by  late  writ- 
ers that  a  mistake  of  law  is  as  much  within  the  jurisdiction  of  a 
court  of  equity  as  a  mistake  of  fact.^ 

There  is  no  difference  between  ignorance  of  law  and  mistake 
of  law,*  but  an  attorney  at  law  will  not  be  allowed  to  claim 
relief  for  a  mistake  of  law.*  Where  the  parties  to  an  agree- 
ment have  equal  means  of  acquiring  knowledge,  and  no  fraud  or 
deception  is  used,  equity  will  not  grant  relief  for  a  mistake  either 
of  law  or  fact.^ 

It  will  be  seen,  by  reviewing  the  authorities  cited  in  the  notes, 
that  the  general  rule  that  equity  will  not  correct  a  mistake  of 
law,  has  been  so  greatly  modified  that  considerable  doubt  seems 
to  exist  as  to  whether  it  can  now  be  called  a  general  rule.     One 


1.  King  V.  Doolittle,  i  Head  (Tenn.) 

77- 

2.  23  Am.  Jur.  146,  371;  Fitzgerald 
V.  Peck,  4  \A\X.  (Kj.)  125;  Underwood 
V.  Brockman,  4  Dana  (Ky.)  309;  s.  c, 
29  Am.  Dec.  407;  Lowndes  v.  Chisolm, 
2  McCord  (S.  Car.)  Eq.  455;  s.  c  ,  16 
Am.  Dec.  667;  Lawrence  v.  Beaubien,  2 
Bail.  (S.  Car.)  L.  623;  Hopkins  v. 
Mazynk,  i  Hill  (S.  Car.)  Eq.  242;  s.  c, 
23  Am.  Dec.  155;  Freiknecht  v.  Me^-er, 
8  N.  J.  L.  J.  167;  21  Cent.  L.  J.  4; 
ClitFton  11.  Cockburn,  3  M.  and  K.  76; 
Stone  V.  Godfrey,  5  DeG.  M.  and  G. 
76;  Rogers  v.  Ingham,  3  Chan.  Div. 
351;  Jenkins  v.  Green,  24  Kan.  493; 
Stedwell  v.  Anderson,  21  Conn.  139; 
Frevall  v.  Fitch,  5  Whart.  (Pa.)  325. 

C.  M.,  the  author  of  an  article  in  23 
Am.  Jur.  146,  after  a  very  able  dis- 
cussion of  the  subject  "Mistakes  of 
Law,"  says:  "On  the  whole,  in  view 
of  all  the  cases  on  the  subject,  of  the 
language  used  in  them  and  the  circum- 
stances under  which  it  was  used,  we 
can  not  but  regard  the  actual  pre- 
ponderance of  authority  as  unequivo- 
cally in  favor  of  the  doctrine  that  mis- 
takes of  law  may  afford  good  cause  for 
relief." 

Members  of  a  mutual  fire  insurance 
association  were  released  from  liability 
on  account  of  a  mistake  of  law,  they 
supposing  themselves  only  liable  for 
their  assessments,  when  by  statute  they 
were  liable  for  all  debts  and  losses  when 
the  company  is  insolvent.  21  Cent.  L. 
J.  216,  18S5. 

3.  Gwynn  v.  Hamilton,  29  Ala.  233; 
Gebb  V.  Rose,  40  Md.  3S7;  Champlin  ti. 
Laytin,  iS  Wend.  (N.  Y.)  407;  s.  c,  31 
Am.  Dec.  382;  Schlisenger  v.  United 
States,  I  Ct.  of  CI.  16;  Jacobs  v. 
Morange,  47  N.  Y.  57;  Dow  v.  Kerr, 
Spears     (S.    Car.)    Ch.   413;  Lindley 


on  Jurisprudence  p.  24;  23  Am.  Jur. 
158;  Heacock  v.  Fly,  14  Pa.  St.  540. 

"A  distinction  has  been  taken  in 
South  Carolina.,  Georgia,  Kentucky 
and  Maryland  between  mistakes  of  law 
and  ignorance  of  law;  and  there  are 
some  English  decisions  which  have 
been  regarded  by  some  as  supporting 
the  distinction.  But  this  distinction  has 
been  generally  repudiated,  as  resting 
upon  a  mere  imaginary  difference,  or  as 
too  subtle  and  refined  for  practical  ap- 
plication. The  great  weight  of  au- 
thority, both  in  England  and  America 
maintains  the  rule  we  have  laid  down 
above."  Walker,  J.,  in  Gwynn  f.  Ham- 
ilton, 29  Ala.  233.  Compare,  Hopkins  v. 
Masynk,  i  Hill  (S.  Car.)  Eq.  242;  Hall 
V.  Reed,  2  Barb.  (N.  Y.)  Ch.  500,  503; 
Lawrence  v.  Beaubien,  2  Bailey  (S. 
Car.)  L.  623;  s.c,  Am.  Dec.  155;  Chap- 
lin V.  Laytin,  18  Wend.  (N.  Y.)  407, 423; 
s.  c,  76  Am.  Dec.  3S2;  "Mistake  of  a 
Legal  Right,"  17  Cent.  L.  J.  22;  Cul- 
breath  v.  Culbreath,  7  Ga.  64;  s.  c,  50 
Am.  Dec.  375;  Lucas  v.  Lucas,  30  Ga. 
191;  s.  c,  76  Am.  Dec.  642. 

And  it  is  proper  to  notice  at  the  outset 
that  if  the  terms  "mistake  of  law"  and 
"ignorance  of  law"  were  always  used 
with  strict  propriety,  it  would  be  found 
that  the  cases  in  which  relief  is  granted 
are  cases  of  ignorance  and  not  of  mis- 
take; which  latter  term  implies  some 
notice  and  consideration  of  the  law. 
But  the  terms  are  commonly  used  as 
synonymous;  or,  rather,  the  term  "mis- 
take" has  nearly  usurped  the  other's 
place.  I  Law  "Quar.  Rev.  298-300 
(Mellville  M.  Bigelow.) 

4.  Magniac  v.  Thomson,  2  Wall.  Jr. 
(C.  C.)  209.  Sec  contra  Fitzgerald  v. 
Peck,  4  Litt.   (Ky.;  125. 

5.  Juzan  V.  Toulmin,  9  Ala.  662;  ». 
c,  44  Am.  Dec.  448;   Hill  v.  Bush,  19 
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leading  text  writer  says :  "  The  maxim  ignorantia  juris  non 
excusat  is  not  universally  applicable  in  equity.  If  the  word  jus 
be  used  in  the  sense  of  denoting  general  law,  the  ordinary  law 
of  the  country,  no  exception  can  be  admitted  to  the  general  ap- 
plication of  the  maxim  ;  but  it  is  otherwise  when  the  word  is 
used  in  a  sense  of  denoting  a  private  right."  This  distinction 
may  go  far  to  reconcile  the  apparent  conflict  of  law  in  the  various 
cases.  ^ 

v.  Mistake  of  FACT.^Mistake  of  fact  is  a  mistake  not  caused 
by  the  neglect  of  legal  duty  on  the  part  of  the  person  making 
the  mistake,  and  consisting  in  an  unconsciousness,  ignorance  or  for- 
getfulness  of  a  fact  past  or  present,  material  to  the  transaction, 
or  in  the  belief  in  the  present  existence  of  a  thing  material  to  the 
transacticn,  which  does  not  exist,  or  in  the  past  existence  of  a 
thing  which  has  not  existed.^  Where  parties  to  a  contract 
have  entered  into  that  contract  under  the  impression  that  a  certain 
state  of  facts  existed  which  as  a  matter  of  fact  did  not  exist, 
equity  has  the  power  to  relieve  them  from  the  effects  of  that 
contract,  upon  a  proper  showing.* 


Ark.   522;   Terson  v.   Sanger,   i  W.  & 
M.  (U.  S.)  138. 

1.  Kerr  on  Fr.  and  Mis.  39S;  Bisp- 
ham's  Eq.,  §  187;  Storv  Eq.  Jur.,  p.  113, 
n;  Gooper  v.  Phibbs,  L.  R.,  2  H.  L. 
Cas.  170;  Beauchamp  v.  Winn,  L.  R., 
6  H.  L.  Cas.  223;  Macknet  v.  Macknet, 
29  N.  J.  Eq.  54;  Webb  v.  Alexandria, 
33  Gratt.  (Va.)  168;  ZoUman  ».  Moore, 
21  Gratt.  (Va.)  313;  Broadwell  v. 
Broadwell,  6  111.  App.  599;  Brown  v. 
Rice,  26  Gratt.  (Va.)  467;  Hunt  v. 
Rousmaniere,  1  Pet.  (U..S.)  i.  See  also 
Ignorance,  9  Am.  &  Eng.  Encyc.  of 
Law,  874. 

2.  Kerr  on  Fr.  and  Mis.  406;  §  6576, 
Cal.  Civ.  Code;  §  S87,  Dak.  Civ.  Code. 

In  Hurd  v.  Hall,  12  Wis.  1 12-125, 
Dixon,  C.  J.,  observes:  ''A  mistake  of 
fact  is  ordinarily  said  to  take  place, 
either  when  some  fact  which  really 
exi^.ts  is  unknown,  or  some  fact  is  sup- 
posed to  exist  which  really  does  not 
exist.  In  legal  parlance  it  has  a  much 
more  enlarged  signification  than  a  mis- 
take of  law,  and  extends  to  and  includes 
the  case  of  a  party  who,  through  mere 
ignorance  of  the  existence  or  non-exist- 
ence of  a  material  fact,  is  induced  to  do 
an  act  or  enter  into  a  contract  injurious 
to  himself,  where,  if  he  had  been  in- 
formed of  the  existence  or  non-existence 
of  such  fact,  he  would  not  have  per- 
formed such  act  or  made  such  contract. 
Ignorance  of  the  existence  or  non- 
existence of  a  material  fact,  precludes 
the  idea  that  the  party,  at  the   time   of 


the  transaction,  should  have  been  in- 
fluenced by  it,  for  it  is  impossible  that 
the  mind  should  be  moved  by  that  of 
which  it  knows  nothing.  This  ig- 
norance of  facts  must  be  excusable,  that 
is,  it  must  not  arise  from  the  intentional 
neglect  of  the  party  to  investigate  them. 
The  rule  which  formerly  prevailed,  that 
if  a  party  might,  by  tlie  exercise  of 
reasonable  diligence,  have  ascertained 
the  facts,  he  would  not,  on  the  ground  of 
ignorance  or  mistake,  be  relieved  from 
his  contract,  has  of  late  been  very  much 
relaxed.  The  later  cases  establish  the 
doctrine,  that  whenever  there  is  a  clear, 
hona  ^(/e  mistake,  ignorance  or  forget- 
fulness  of  facts,  the  contract  may,  on 
that  account,  be  avoided." 

Mistake  of  foreign  lands  is  a  mistake 
of  fact.  §  6579,  Cal.  Civ.  Code;  §  890, 
Dak.  Civ.  Code. 

3.  Ruffner  XI.  McConnel,  -7  111.  212; 
Nabours  v.  Cocke,  24  Miss.  44;  Sibert 
V.  McAvoy,  15  111.  106;  Shafer  v. 
Davis,  13  111.  395;  Broadwell  r>.  Broad- 
well, 6  111.  599;  Mays  n.  Dwight,  82  Pa. 
St.  462;  Fleetwoods.  Brown,  109  Ind. 
567;  Western  etc.  Bank  v.  Farmers'  etc. 
Bank,  10  Bush  (Ky.)  669;  Hurd  v. 
Hall,  12  Wis.  112;  Nicholson  v.  Jane- 
way,  16  N.  J.  Eq.  285. 

Where  bills  of  exchange  on  a  firm  in 
a  foreign  land  were  sold  by  the  New 
York  agent  on  the  same  day  that  the 
firm  failed,  but  the  failure  being  un- 
known to  both  parties,  the  agent  and 
the    purchaser,    it    was   held    that  the 
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latter  was  entitled  to  a  rescission  of  the 
contract  on  the  ground  of  a  mistake  of 
a  material  fact.  Leger  v.  Bonnaffe,  2 
Barb.  (N.  Y.)  475. 

A  mistake  in  the  description  of  land 
in  a  deed  or  mortgage  is  a  mistake  of 
fact.  McCasland  v.  ^tna  Life  Ins. 
Co.,  6  West.  Rep.  (Ind.)  274;  Dozier 
V.  Mitchell,  65  Ala.  511;  Mills  v.  Lock- 
wood,  42  111.  Ill;  Chester  Emerj  Co. 
V.  Lucas,  IT2  Mass.  424;  Hoarw.  Gold- 
ing,  116  Mass.  132;  Glass  v.  Hulbert, 
102  Mass.  24;  Wilcox  v.  Lucas,  I3i 
Mass.  21;  Slater  v.  Breese,  36  Mich. 
77;  Crooks  V.  Whitford,  47  Mich.  2S3; 
Fuchs  V.  Treat,  41  Wis.  404;  Turner  t>. 
Kelly,  70  Ala.  81;;  Calton  v.  Lewis,  119 
Ind.  181. 

Gross  error  in  the  amount  of  land 
conveyed  when  not  conveyed  by  name 
of  lot  or  by  clear  and  understood 
bounds  is  a  mistake  of  fact  which  a 
court  of  equity  will  correct.  Ladd  v. 
Pleasants,  39  Tex.  415;  Noble  v. 
Googins,  99  Mass.  231;  Marvin  v. 
Bennett,  8  Paige  (N.  Y-.)  312;  Morris 
Canal  Co.  v.  Emmett,  9  Paige  (N.  Y.) 
168;  s.  c,  37  Ain.  Dec.  3S8;  Ketchum 
V.  Stout,  20  Ohio  453;  Stull  V.  Hurrt, 
9  Gill  (Md.)  446;  Weart  v.  Rose,  16  N. 
J.  Eq.  290;  Winston  v.  Browning,  61 
Ala.  80;  Paine  v.  Upton,  87  N.  Y.  327; 
o.  c,  41  Am.  Rep.  371;  Yost  ti.  Malli- 
cote,  77  Va.  610. 

Forgotten  Fact.  —  A  fact  that  had 
been  bona  fide  entirely  forgotten  may 
be  the  basis  for  relief  in  equity'. 
Jeremy  Eq.  Jur.  140;  Hurd  v.  Hall,  12 
Wis.  112:  Kelly  v.  Solari,  9  M.  &  W. 
54;  Story  Eq.  Jur.,  §  no;  Chicago  etc. 
R.  Co.  V.  Hay,  119  111.  493. 

A  common  mistake  as  to  the  value  of 
a  partnership  interest  is  not  suph  a 
mistake  of  fact  that  equity  will  set 
aside  a  sale  of  such  interest.  Dortic  v. 
Dugas,  55  Ga.  484. 

Ignorance  of  a  fact  extrinsic  and  not 
essential  to  a  contract,  but  which  might 
have  influenced  the  action  of  a  party 
thereto,  is  not  such  a  mistake  as  will 
authorize  equitable  relief;  as  to  such 
facts  the  party  must  rely  upon  his  own 
vigilance,  and  if  not  imposed  upon  or 
defrauded  will  be  held  to  his  contract. 
Dambmann  v.  Schulting,  75  N.  Y.  55. 
See  also  Webster  v.  Stark,  10  Lea 
(Tenn.)  406. 

Where  a  surety  had  securities  for 
debts  he  had  paid  for  his  principal,  and 
also  for  his  indemnitj'  as  to  another 
debt  for  which  he  has  become  surety, 
and  transferred  his  claim  against  the 
principal  and  also  his  securities  to  the 


creditor,  and  through  mistake  or  ig- 
norance did  not  ascertain  the  amount 
of  the  securities  which  are  more  than 
enough  to  pay  the  debt  to  the  creditor, 
it  was  held  that  the  assignment  would 
be  treated  as  a  security  for  the  benefit 
of  the  creditor,  for  the  amount  due  on 
his  debt  and  no  more.  Jennings  v. 
Palmer,  8  Gratt.  (Va.)  70. 

Where  a  contract  is  made  M'ith  refer- 
ence to  some  future  event,  as,  for  in- 
stance, the  passage  of  a  certain  law  by 
the  legislature,  but  honestly  believing 
that  such  a  law  will  pass,  which  does 
not,  and  such  understanding  being  the 
material  inducement  to  the  contract,  it 
may  be  set  aside  on  the  ground  of  mis- 
take of  fact.  Miles  v.  Stevens,  3  Pa. 
St.  21. 

A  purchaser  at  an  execution  sale  of 
property  which  was  mortgaged  was  in- 
formed by  the  sheriff'  and  a  lawyer  that 
the  excess  of  his  bid  over  the  judgment 
would  apply  on  the  oayment  of  the 
mortgage.  In  an  action  to  set  aside  the 
sale  it  was  held  that  if  he  bought  with 
that  understanding  the  sale  could  be 
set  aside  on  the  ground  of  a  mistake  of 
fact.     Ba^'  V.  Harnett,  58  Iowa  344. 

In  McKenzie  v.  McKenzie,  52  Vt. 
271,  the  assignor  and  assignees  of  a 
mortgage  applied  to  a  town  clerk  for 
advice.  He  advised  them  that  the 
mortgage  should  be  discharged  and  a 
new  one  made  by  the  mortgagor.  This 
was  done,  but  there  was  a  second  mort- 
gage on  the  premises.  In  an  action  to 
make  the  new  mortgage  a  first  lien  on 
the  premises  it  was  held  that  the  first 
mortgage  had  been  discharged  through 
a  mistake  of  fact,  and  the  relief  asked 
for  should  be  granted. 

In  Blakeman  v.  Blakeman,  39  Conn. 
320,  the  owner  of  a  dominant  estate 
having  by  the  purchase  of  a  servient 
estate  extinguished  a  right  of  way,  con- 
veyed it  by  warranty  deed,  both  the 
grantor  and  the  grantee  being  under 
the  impression  that  the  right  of  way 
still  existed.  Held,  that  the  mistake 
was  one  of  fact  as  to  the  existence  of 
the  right  of  way,  and  not  one  as  to  the 
legal  effect  of  the  deed. 

In  Fritzler  v.  Robinson,  70  Iowa 
i;oo,  the  parties  entered  into  a  lease  of 
land  under  the  mutual  belief  that  there 
was  coal  underlying  the  premises  and 
that  it  could  be  mined.  On  satisfactory 
evidence  that  no  coal  existed  it  was 
held  to  be  such  a  mistake  of  fact  that 
equity  would  relieve  against  it. 

Where  there  was  an  agreement  be- 
tween  the   holder  of  a  certificate  en- 
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Equity  will  not  reform  a  written  contract  unless  the  mistake 
is  proved  to  be  the  mistake  of  both  parties,  but  may  rescind  and 
cancel  a  contract  upon  the  ground  of  a  mistake  of  facts  material 
to  the  contract  of  one  party  only.*  The  mistake  must,  of  course, 
have  been  in  relation  to  a  material  fact.^  Where  the  fact  is 
equally  unknown  to  both  parties,  or  where  each  has  equal 
information  or  means  of  knowledge ;  or  where  the  fact  is  doubtful 
from  its  own  nature,  in  every  such  case,  if  the  parties  have  acted 
with  entire  good   faith,   a  court    of   equity  will    not    interpose.* 


titling  iiira  to  a  certain  amount  of 
public  land  and  a  locator,  wiiereb}'  the 
locator  was  to  locate  the  land  and 
divide  with  the  certificate  holder,  who 
was  to  have  the  first  choice  of  one  half 
of  the  land,  and  it  afterwards  happened 
that  the  half  selected  by  the  certificate 
holder  was  covered  by  a  paramount 
title  while  the  other  half  was  free  from 
all  claims,  it  was  held  that  there  was 
such  a  mistake  of  fact  that  equity 
would  be  warranted  in  readjusting  their 
rights.  Ross  v.  Armstrong,  25  Tex. 
Sup.  354;  s.  c,  78  Am.  Dec.  574. 

If  the  holder  of  a  note  knows  that 
the  maker's  name  has  been  forged  to 
the  note  and  takes  judgment  upon  it 
the  maker  may  have  relief  in  equity, 
although  he  made  no  defence  to  the 
suit,  supposing  it  to  be  on  another  note 
which  was  a  valid  one.  Young  v. 
Morgan,  g  Xeb.  169. 

1.  Diman  v.  Providence  etc.  R.  Co., 
5  R.  I.  130.  In  this  case  Ames,  C.  J., 
observes:  "A  court  of  equity  has  no 
power  to  alter  or  reform  an  agreement 
made  between  parties,  since  this  would 
be  in  truth  a  power  to  contract  for 
them;  but  merely  to  correct  the  writing 
executed  as  evidence  of  the  agreement, 
so  as  to  make  it  express  what  the 
parties  actually  agreed  to.  It  follows 
that  the  mistake  which  it  may  correct 
in  such  a  writing  must  be,  as  it  is 
usually  expressed,  the  mistake  of  both 
parties  to  itj  that  is,  such  a  mistake  in 
the  draughting  of  the  writing  as  makes 
It  convey  the  intent  or  meaning  of  nei- 
ther party  to  the  contract.  If  the 
court  were  to  reform  the  writing  to 
make  it  accord  with  the  intent  of  one 
party  only  to  the  agreement,  who 
averred  and  proved  that  he  signed  it  as 
it  was  written,  by  mistake,  when  it  ex- 
actly expressed  the  agreement  as  under- 
stood by  the  other  party,  the  writing, 
when  so  altered,  would  be  just  as  far 
from  expressing  the  agreement  of  the 
parties  as  it  was  before;  and  the  court 
would  have  engaged    in   the   singular 


office,  for  a  court  of  equity,  of  doing 
right  to  one  part)'  at  the  expense  of  a 
precisely  equal  wrong  to  the  other." 
See  also  Lamb  v.  Harris,  8  Ga.  546; 
Haddock  -'.  Williams,  10  Vt.  570. 

2.  Nabours  v.  Cocke,  24  Miss.  44; 
Essex  V.  Day,  52  Conn.  4S3;  Mont- 
gomery Co.  V.  The  American  etc.  Co., 
47  Iowa  91 ;  ^laj  s  v.  Dwight,  82  Pa.  St. 
462;  Miles  V.  Stevens,  3  Pa.  St.  21;  s. 
c,  45  Am.  Dec.  621;  Western  etc. 
Bank  v.  Farmers'  etc.  Bank,  10  Bush 
(Ky.)  699;  Nicholson  t'.  Janeway,  16 
N.  J.  Eq.  2S5;  McFarran  v.  Taylor,  3 
Cranch  (U.  S.J  270;   Weavers.  Carter, 

10  Leigh  (Va.)  37;   Segur  v.  Tingley, 

11  Conn,  134;  Trigg  t;.  Read,  5  Humph. 
(Tenn.)  529;  s.  c,  42  Am.  Dec.  447; 
Harrod  v.  Cowan,  Hardin  (Ky.)  551. 

Sales  Under  Mistake. — In  the  sale  of 
government  bonds  a  mistake  as  to  the 
fact  that  they  were  at  a  premium  was 
held  not  to  -be  of  the  essence  of  the 
agreement  or  its  procuring  cause,  and 
the  sale  was  sustained.  Sankey  v. 
First  Nat.  Bank,  78  Pa.  St.  48.  See 
also  Comer  v.  Granniss,  75  Ga.  277. 

3.  Belt  V.  Mehen,  2  Cal.  159;  Mc- 
Cobb  ti.  Richardson,  24  Me.  S2;  Hunter 
V.  Goudy,  I  Ohio  449;  Wilson  v.  West- 
ern N,  C.  Land  Co.,  77  N.  Car.  445; 
Hill  1'.  Bush,  19  Ark.  522;  Mason  v. 
Crosbv.  I  Woodb.  &  M.  (U.  S.)  342'; 
Daniel  v.  Mitchell,  1  Story  (U.  S.)  172; 
Warner  w.  Daniels,  i  Woodb.  &  M.  (U. 
S.)  go;  Juzin  v.  Toulmin,  9  Ala.  662;  ». 
c,  44  Am.  Dec.  448;  Ferson  v.  Sanger, 
I  Woodb.  &  M.  (U.  S.)  13S. 

In  Hill  V.  Bush,  19  Ark.  522,  where 
the  seller  and  purchaser  together  ex- 
amine the  corners  and  open  lines  of  a 
tract  of  land  with  equal  faculties  of  ob- 
servation and  make  a  mutual  mistake  as 
to  the  exact  lines,  both  being  of  the 
opinion  that  the  lines  include  a  particu- 
lar location,  whilst  they  actually  include 
only  a  part  of  it,  it  was  held  the  con- 
tract could  not  be  avoided  for  such  a 
mistake. 

However,  &  mistake  which  is  the  re- 
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Nor  will  a  court  of  equity  correct  an  agreement  described  in  lan- 
guage intended  to  be  used,  though  used  under  a  misapprehension 
IS  to  its  construction  and  effect.^  If  one  party  to  a  sale  makes 
material  representations  which  deceive  the  other  party,  the  con- 
tract will  be  rescinded,  although  the  misrepresentations  may  have 
been  made  by  mistake.^     And  equity  will   always  grant  relief  to 


iult  of  ignorance  on  the  part  of  both 
parties  of  a  fact  of  which  it  is  equally 
ivithin  the  power  of  both  to  obtain 
proper  information,  and  when  each  has 
icted  in  good  faith,  will  not  be  cor- 
-ected.  Wood  v.  Patterson,  4  Md.  Ch. 
535;  Western  etc.  Bank  w.  Farmers'  etc. 
Bank,  lo  Bush  (Ky.)  699. 

If  the  parties  to  a  suit  under  a  mis- 
;aken  impression  that  the  costs  have 
Deen  adjudged  against  the  defendant, 
inter  into  an  agreement  by  which  the 
plaintiff  agrees  to  pay  them,  and  the 
defendant  agrees  to  repay  him  and  also 
pay  the  note  which  he  admits  is  just, 
Lhe  promise  is  binding  regardless  of  the 
mistake..  Eastman  v.  Hobbs,  26  Ala. 
HI. 

A  bank  institution  was  sold  and  the 
charter  contained  a  provision  which 
reserved  a  right  of  repeal  at  the  pleas- 
are  of  the  legislature.  Both  \endors 
and  vendee  were  ignorant  of  such  a 
provision,  which  was  used  in  a  few 
months.  The  sale  was  declared  void. 
King  V.  Doolitle,  Head  (Tenn.)  77. 

Where  each  party  is  equally  innocent, 
ind  there  is  no  concealment  of  facts, 
mistake  or  ignorance  is  no  foundation 
for  equitable  interference.  Crowder  i'. 
Langdoi),  3  Ired.  Eq.  (N.  C.)  476. 

1.  Farley  v.  Bryant,  32  Me.  474,  475; 
r.ies  V.  Stubb,  6  Watts  (Pa.)  48; 
Coffing  V.  Taylor,  16  111.  4157;  Nevjus 
V.  Dunlap,  33  N.  Y.  676;  Wemple  v. 
Stewart,  22  Barb.  (N.  Y.)  154. 
'  In  Lyman  v.  United  Ins.  Co.,  17 
fohns.  (N.  Y.)  373,  Spencer,  C.  J., 
observes:  "It  is  not  enough,  in  cases  of 
this  kind,  to  show  the  sense  and  inten- 
;ion  of  one  of  the  parties  to  the  con- 
tact; it  must  be  shown  incontrovertibly 
:hat  the  sense  and  intention  of  the 
5ther  party  concurred  in  it;  in  other 
words,  it  must  be  proved  that  they  both 
inderstood  the  contract  as  it  is  alleged 
t  ought  to  have  been,  and  as  in  fact  it 
was  but  for  the  mistake.  It  would 
3e  the  height  of  injustice  to  alter  a  con- 
ract  on  the  ground  of  mistake,  where 
;he  mistake  arises  from  misconception 
•>y  one  of  the  parties,  in  consequence  of 
lis  imperfect  explanation  of  his  inten- 
ions.     To  make  a  contract,  it  is  requi- 


site that  the  minds  of  the  contracting 
parties  agree  on  the  act  to  be  done;  if 
one  party  agrees  to  a  contract  under 
particular  modifications,  and  the  other 
party  agrees  to  it  under  different  modi- 
fications, it  is  evident  there  is  no  con- 
tract between  them.  If  it  is  clearly 
shown  that  the  intention  of  one  of  the 
parties  is  mistaken  and  misrepresented 
by  the  written  contract,  that  cannot 
avail,  unless  it  further  be  shown  that 
the  other  party  agreed  to  it  in  the 
same  way,  and  that  the  intention  of 
both  of  them  was,  by  mistake,  misrep- 
resented hy  the  written  contract. 
There  may  be  cases  in  which  the  mis- 
take is  rendered  so  palpable  that  the 
denial  of  it  by  one  party  would  not  be 
entitled  to  credit.  The  question  would 
be,  how  it  ought  to  have  been  under- 
stood, and  how  the  court  believe  it 
must  have  been  understood."  See 
also  Gillespie  v.  Moon,  2  Johns.  (N. 
Y.)  Ch.  585;  s.  c,  7  Am.  Dec.  559; 
Gordere  v.  Downing,  18  111.  492. 

A  mistake  in  fact  may  be  a  ground 
for  equitable  jurisdiction,  if  the  mistake 
is  made  to  appear  satisfactory.  But 
this  does  not  extend  to  mistakes  in  the 
law  of  the  contract,  or  in  the  intention 
of  one  of  the  parties,  or  the  mistakes  of 
legal  terms  agreed  upon  between  the 
parties,  witdout  fraud.  Ruffner  v. 
McConnel,  17  111.  212;  ».  >..,  63  Am. 
Dec.  362. 

Where  there  are  mutual  misappre- 
hensions as  to  an  agreement,  the  court, 
although  they  cannot  reform  the  agree- 
ment, will  afTord  relief  by  causing  it  to 
be  set  aside.  Bellows  v.  Stone,  14  N. 
H.  175. 

Chancery  will  not  reform  a  written 
contract,  by  the  insertion  of  a  stipula- 
tion which  was  designedly  omitted 
from  the  writing  and  trusted  to  the  de- 
fendant's honor.  Betts  v.  Gunn,  31 
Ala.  219.  See  also  Thompsonville 
Scale  Mfg.  Co.  v.  Osgood,  26  Conn.  16. 

2.  Hough  V.  Richardson,  3  Story  (U. 
S.)  659;  Dogget  V.  Emerson,  3  Story 
(U.  S")  700;  Mason  v.  Crosby,  i  Woodb. 
&  M.  (U.  S.)  342. 

But  fraudulent  representations  by  a 
stranger,  although  not  sufficient  to  war- 
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parties  against  agreements  made  under  a  misconception  of  their 
rights.^ 

VI.  Parol  Evidence. — It  is  a  well  established  principle  that  in 
actions  in  equity  to  reform  written  agreements,  or  to  resist  spe- 
cific performance  of  such  agreements,  or  in  actions  for  specific  per- 
formance of  written  agreements,  it  is  competent  for  either  plain- 
tiff or  defendant  to  introduce  parol  evidence  to  show  that  the 
contract  or  written  instrument,  through  mistake,  fails  to  show 
the  real  contract  as  it  was  made  between  the  parties. '^  But  it  must 
clearly  appear  that  there  has  been  a  mistake  before  any  change 
in  a  written  instrument  will  be  made  upon  parol  evidence.^ 


rant  a  rescission  of  a  deed  for  fraud, 
may  be  a  ground  for  relief  on  account 
of  mistake.  Fisher  v.  Boody.  i  Curt. 
(U.  S.)  206. 

Where  an  intended  purchaser  of  land 
by  the  acre  misrepresents  the  number 
of  acres  contained  in  the  tract  it  will  not 
be  presumed  evidence  of  fraud,  but  a 
mistake.  Marshall  v.  Lewis,  4  Litt. 
(Ky.)  140. 

1.  Wyche  V.  Green,  16  Ga.  49;  Greer 
V.  Caldwell,  14  Ga.  207;  s.  c,  58  Am. 
Dec.  553;  Leitensdorfer  v.  Delphey,  15 
Mo.  160;  s.  c,  55  Am.  Dec.  137;  Hard- 
ing;'. Randall,  15  Me.  332. 

A  court  of  chancery,  upon  proof  of 
fraud,  mistake  or  surprise,  will  raise  an 
equity  by  which  an  agreement  will  be 
rectified  according  to  the  intent  of  the 
parties.  It  will  not  interfere  where  the 
instrument  itself  is  such  as  the  parties 
designed  it  to  be.  If  they  voluntarily 
choose  to  express  themselves  in  the 
language  of  the  deed,  they  must  be 
bound  by  it.  McElderry  v.  Shipley,  2 
Md.  25;  s.  c,  56  Am.  Dec.  703;  Leavitt 
V.  Palmer,  3  N.  Y  19;  s.  c,  51  Am. 
Dec.  333;  Stoddard  v.  Hart,  33  N.  Y. 
556;  Garner  w. Bird,  57  Barb.  (X.Y.)  277. 

2.  Bartle  v.  Vpsbury,  3  Grant  (Pa.) 
277;  Hunter  v.  Bilyeu,  30  111.  228; 
Wood  V.  Price,  46  111.  439,  440;  Emery 
V.  Mohler,  69  III.  221,  228;  Schettiger  v. 
Hopple,  3  Grant  (Pa.)  54;  Gelpcke  v. 
Blake,  15  Iowa  387;  &.  c.,  83  Am.  Dec. 
418;  Jack  V.  Naber,  15  Iowa  450;  Jones 
V.  Sweet,  77  Ind.  187;'  Morris  v.  Stern, 
80  Ind.  227;  Stiles  v.  Weidner,  35  Ohio 
^'^  555;  Greer  t;.  Cadwell,  14  Ga.  207; 
6.  c„  58  Am.  Dec.  ^53;  Bond  v.  Dorsey, 
65  Md.310;  Bushby  w.  Littlefield,  31  N. 
H.  193;  McKay  v.  Simpson,  6  Ired.  (N. 
Car.)  Eq.  452;  Canedy  v.  Marcy,  13 
Gray  (Mass.)  373;  Wall  v.  Arrington, 
13  Ga.  88;  Louisville  etc.  R.  Co.  v. 
Power,  119  Ind.  269;  Smith  v.  But- 
'sr,  II  Oreg.  46;  Bellows  v.  Stone, 
H  N.  H.  175;  Prescott  v.  Hawkins,  12 


N.  H.  19;  Gates  v.  Green,  4  Paige  (N, 
Y.)  355;  s.  c,  27  Am.  Dec.  68;  Lyman 
V.  United  States  Ins.  Co.,  2  Johns.  (N. 
Y.)  Ch.  630;  Gillespie  v.  Moon,  2 
Johns.  (N.  Y.)  Ch.  585;  s.  c,  7  Am. 
Dec.  i;59;  Davenport  v.  Mason,  15 
Mass.  §5;  Wilkinson  v.  Scott,  17  Mass. 
251;  Leland  v.  Stone,  10  Mass.  459; 
Goodell  V.  Field,  15  Vt.  448;  Turpin  v. 
Marksberry,  3  J.  J.  Marsh.  (Ky.)  622. 

In  Schettiger  v.  Hopple,  3  Grant 
(Pa.)  54,  Woodward,  J.,  says:  "In  the 
first  place  the  statutes  of  frauds  and 
perjuries  would  not  stand  in  the  way, 
for,  though  the  effect  would  be  to  pass 
an  estate  by  parol,  yet  the  statutes 
must  be  so  construed  as  to  prevent 
frauds  and  not  to  promote  them.  And 
this  would  apply  where  mistake  and 
not  fraud  was  the  ground  of  the  relief 
sought  for,  though  mistake  does  not 
necessarily  include  fraud,  yet  to  set  up 
and  use  a  written  instrument  for  a  dif- 
ferent purpose  from  that  for  which  it 
was  made  would  be  as  inequitable  as  to 
take  advantage  of  an  instrument  fraudu- 
lently obtained."  ' 

But  if  the  complainant,  in  a  bill  for  an 
injunction  to  restrain  waste,  claims  title 
imder  a  conveyance  from  the  defendant, 
the  latter  cannot,  in  his  defence  to  the 
bill,  show  by  parol  evidence  that  a 
mistake  had  been  made  in  the  draught 
of  his  deed  to  the  complainant;  but  he 
must  file  a  bill  to  have  his  deed  cor- 
rected. Webster  v.  Webster,  33  N.  H. 
18;  s   c,  66  Am.  Dec.  70 J. 

In  Osborn  v.  Phelps,  19  Conn.  63;  s. 
c,  48  Am.  Dec.  133,  A  and  B  entered 
into  an  agreement  for  the  sale  of  land, 
and  separate  writings  were  drawn  for 
the  signature  of  each,  and  by  mistake 
each  signed  the  wrong  paper,  and  by 
reason  of  such  mistake  neither  writings 
expressed  correctly'  the  intention  of  the 
parties.  Held,  that  parol  evidence  was 
inadmissible  to  show  the  mistake. 

3.  Craven  tk  Butterfield,  80  Ind.  503; 
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The  evidence  necessary  to  establish  a  mistake  and  to  warrant  a 
court  of  equity  in  correcting  a  written  instrument  must  be  such 
as  to  leave  no  reasonable  doubt  in  the  mind  of  the  court. *    .And 


White  V.  Pt.  Huron  etc.  R.  Co.,  13 
Mich.  356;  O'Neil  v.  Teagon,  8  Ala. 
345;  Brown  v.  Carson,  i  Busb.  (N. 
Car.)  Eq.  272. 

1.  Beard  v.  Hubble,  9  Gill.  (M.  D.) 
420;  Leitensdorfer  v.  Delphy,  15  Mo. 
160;  s.  c,  55  Am.  Dec.  137;  National 
Ins.  Co.  V.  Crane,  16  M.  D.  260;  s.  c, 
77  Am.  Dec.  289;  Adams  v.  Robertson, 
27  111.  45;  Shay  V.  Pettes,  35  111.  360; 
Canedy  t;.  Marcy,  13  Gray  (Mass.)  373; 
Greer  v.  Cadwell,  14  Ga.  207;  s.  c,  58 
Am.  Dec.  i;^3;  Wall  v.  Arrington,  13 
Ga.  88;  Rui'ner  v.  McConnell,  17  111. 
212;  Jackson  v.  Magbee,  21  Fla.  622; 
Clopton  IK  Martin,  11  Ala.  187;  Bond -a. 
Dorsey,  65  Md.  310;  Kinney  v.  Con. 
Virginia  M.  Co.,  4  Saw^-er  (U.  S.) 
382;  Giles  V.  Hunter,  103  N.  Car.  194; 
Bushby  v.  Littlefield,  31  N.  H.  193; 
Fritzler  v.  Robinson,  70  Iowa  50P; 
Jones  V.  Perkins,  i  Jones  (N.  Car.)  Eq, 
337;  Wjche  V.  Greene,  11  Ga.  159;  Wei- 
derbusch  v.  Hartenstein,  12  W.  Va. 
760;  Bunse  v.  Agee,  47  Mo.  270;  Jarrel 
V.  Jarrel,  27  W.  Va.  743;  Ligon  v. 
Rogers,  12  Ga.  281;  Hervey  v.  Savery, 
48  Iowa  313;  Strayer  v.  Stone,  47  Iowa 
333;  Sable  V.  Maloney,  48  Wis.  331; 
Rowley  v.  Flannelly,  30  N.J.  Eq.  612; 
Burgin  v.  Giberson,  26  N.  J.  Eq.  72; 
Ivinson  v.  Hatton,  98  U.  S.  79;  Snell 
V.  Atlantic  F.  &  M.  Ins.  Co.,  98  U.  S. 
85;  Monroe  v.  Skelton,  36  Ind.  302; 
Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  102  Mass.  45;  Tucker  v.  Madden, 
44  Me.  206;  Kinn  v.  Barke)',  7  Ind.  69; 
Davidson  z'.  Greer,  3  Sneed  (Tenn.) 
384;  Hinton  v.  Citizen's  Mut.  Ins.  Co., 
63  Ala.  488;  MuUer  v.  Rhuman,  62  Ga. 
332;  Goldensborough  v.  Rhinggold,  i 
Md.  Ch.  239;  Mosby  v.  Wall,  23  Miss. 
81;  s.  c,  55  Am.  Dec.  71;  Andrews  v. 
Andrews,  Si  Me.  337;  Fessenden  v. 
Ockington,  74  Me.  123;  Bodwell  v. 
Heaton,  40  Kan.  :;6;  Syms  v.  Mayor 
of  N.  Y.,  50  N.  'Y.  Super.  Ct.  289; 
Mead  v.  Weschester  F.  Ins.  Co.,  64  N. 
Y.  453;  Albany  Cit3'  Savings  Institu- 
tion V.  Burdick,  87  N.  Y.  40;  Cox  v. 
Woods,  67  Cal.  317. 

The  requirement  as  to  the  degree  of 
proof  is  complied  Avith  if  the  mind  of 
the  court  is  satisfied.  Gillespie  v. 
Moon,  2  Johns.  (N.  Y.)  Ch.  585;  s.  c, 
7  Am.  Dec.  559;  Showman  v.  Miller,  6 
Md.  479;  Tucker  -v.  Madder,  44  Me. 
206;    Hileman  v.  Wright,   9   Ind.   126; 


Davidson  v.  Greer,  3  Sneed  (Ky.)  384; 
Ruflfner  v.  McConnel,  17  111.  212,  217; 
s.  c,  63  Am.  Dec.  362;  Hall  ->.  Clagett, 
2  Md.  Ch.  148,  151;  Leitensdorfer  -0. 
Delphy,  15  Mo.  160;  Leas  i.  Eidson, 
9  Gratt.  (Va.)  277. 

Under  the  Georgia  Code  it  has  been 
held  that  when  the  evidence  is  submit- 
ted to  the  jury  it  need  not  be  so  strong 
as  to  leave  no  reasonable  doubt  in  thc 
minds  of  the  jury  as  to  a  mistake. 
Crockett  v.  Crockett,  73  Ga.  647. 

The  Proof  Must  Be  "Clear  and  Over- 
wJielming." — Beard  v.  Hubble,  9  Gill 
(M.D.)  420;  Groflf  t;.  Rohrer,  35  Md. 
327;  Mendenhall  v.  Steckel,  47  Md,  454; 
s.  c,  28  Am.  Rep.  481. 

"Clear,  Precise  and  IndubltaMe,"  — 
Sylvius  V.  Kosek,  117  Pa.  St.  67;  Mur- 
ray V.  N.  Y.etc.  R.  Co.,  103  Pa.  St.  37. 

"Clear  and  Satisfactory." — First  Pres- 
byterian Church  of  Logan  v.  Logan,  77 
Iowa  326;  Smith  w.  Jordan,  13  Minn,  264; 
s. c.,97  Am.  Dec.  232:  Remillard  f.  Pres- 
cott,  8  Oreg.  37;  Miner  v.  Hess,  47  111. 
170;  McCo_v  V.  Bailey,  8  Oreg.  196; 
Heavenridge  v.  Mondy,  49.  Ind.  434; 
Greer  v.  Cadwell,  14  Ga.  207;  s.  c,  58 
Am.  Dec.  '^SZ'i  Burgin  v.  Giberson,  26  N. 
J.  Eq.  72;'Ruffner  v.  McConnel,  17  111. 
212;  Trapp  V.  Moore,  21  Ala.  693;  Bai- 
ley V.  Bailey,  8  Humph.  (Tenn.)  230; 
McDonnell  v.  MilhoUand,  48  Md.  540; 
Cummins  v.  Bulgin,  37  N.  J.  Eq.  476; 
Yocum  V.  Foreman,  14  Bush  (Ky.) 
494;  Cox  V.  Woods,  67  Cal.  317;  Smith 
V.  Butler,  11  Oreg.  46;  EUinger  v. 
Crowl,  17  Md.  3611.  McDonald  v. 
Starkey,  42  111.  442;  Cleary  v.  Bab- 
cock,  41  111.  271;  Thpmpson  ?'.  FuUin- 
wider,  5  111.  App.  551;  Chapman  y, 
Hurd,  67  111.  234;  Davenport  v.  Sovil, 
6  Ohio  St.  459. 

"Satisfactory." — Bruce  v.  Bonney,  12 
Gray  (Mass.)  iii;s.  c,  71  Am.  Dec. 
739;  Hileman  v.  Wright,  9  Ind.  126; 
O'Neil  V.  Teague,8  Ala.  345;  Shively  v. 
Welch,  2  Oreg.  288;  Wemple  v.  Stew- 
art, 22  Barb.  (N.  Y.)  154. 

"Strongest  and  Most  Convincing  Evi- 
dence."— Hunter  v.  Bilyeu,  30  III.  228; 
Wall  V.  Arrington,  13  Ga.  88. 

"Clear."— Stover  v.  Poole,  67  Me.  217; 
Brocking  v.  Straat,  17  Mo.  App.  290! 
Griswold  v.  Hazard,  26  Fed.  Rep.  13s; 
Brohammer  v.  Hoss,  17  Mo.  App.  i; 
Nevius  -u.  Dunlap,  33  N.  Y.  676;  Vree- 
land    V.    Bramhall,   28    N.  J.   Eq.  85; 
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when  the  mistake  is  denied  in  the  answer  the  proof  must  be 
strong  to  overcome  such  denial.^ 

If  the  evidence  is  at  all  loose,  confused,  contradictory,  or 
uncertain,  it  is  insufficient  to  support  a  decree  for  the  reformation 
of  a  written  instrument.^  It  is  admissible,  to  prove  a  mistake,  to 
show  the  original  writing  between  the  parties  and  also  their  sub- 
sequent acts.^  And  mistakes  will  be  corrected  the  more  readily 
when  they  can  be  proven  by  written  evidence  contemporaneous 
with  the  agreement  to  be  reformed."* 

VII.  Reformation  of  Weitten  Instruments — 1.  In  General. — 
The  evidence  to  justify  the  reformation  of  a  written  instrument 
must  be  clear,  strong  and  satisfactory,  and  it  must  be  made  appa- 
rent that  the  instrument  was  executed  under  a  misunderstanding 
and  mistake,  and  that  it  does  not  express,  the  intention  of  the 
parties."     But  when,  after  deliberation,  one  course  is  taken  in  pref- 


Flaacke  v.  Mayor  etc.  of  Jersey  City, 
28  N.  J.  Eq.  no;  Stiles  v.  Willis,  66 
Md.  552;  Lake  v.  Meacham,  13  Wis. 
355;  Fowler  v.  Adams,  13  Wis.  4^8. 

"Must  Be  Proven  as  Satisfactorily  as 
if  Admitted."— Ford  i-.  Joyce,  7S  N.  Y, 
618.  "  , 

"Admitted  or  Directly  Proved." — Tripp 
V.  Hasceig,  20  Mich.  254;  s.  c,  4  Am. 
Rep.  38S;  Adams'  Equity,  171,  margin; 
Fry  on  Specif.  Per.,  2  Amer.  Ed.,  p.  312; 
Ludington  v.  Ford,  33  Mich.  123. 

When  a  bill  in  equity  is  filed  against 
the  heirs  of  the  grantor  in  a  deed  to 
correct  a  mistake  therein  as  to  the  de- 
scription of  the  land,  it  was  held  that 
the  complainant  was  not  bound  to 
make  out  such  a  case  as  would  be  re- 
quired of  a  subsequent  purchaser  for  a 
valuable  consideration  without  notice 
of  a  prior  conveyance  to  overcome  the 
latter.  The  complainant's  equity  in 
such  a  ca.se  is  superior  to  that  of  the 
defendant's.  Mcintosh  v.  Saunders, 
68111. 128. 

1.  Lyman  v.  United  Ins.  Co.,  2  Johns. 
(N.  Y.)  Ch.630;  Gillespie  v.  Moon, -2 
Johns.  (N.Y.)  Ch.  585;  s.  c,  7  Am. 
^^'^-  559;  Keisselbrack  v.  Livingston, 
4johns.  (N.Y.)  Ch.  144;  Kent  t'.  Man- 
chester, 29  Barb.  (N.  Y.)  595;  Gris- 
wold  V.  Smith,  10  Vt.  4S2;  Gill  v.  Glag- 
gett,  4  Md.  Ch.  470;  Mall  v.  Arrington, 
13  Ga.  88;  Shattuck  v.  Gray,  45  Vt.  87; 
Watkins  v.  Stockett,  6  Har.  &  J.  (*ld.) 
t3.v 

In  Lord  Irnham  v.  Child,  i  Bro.  C. 
C.  92,  Lord  Thurlow  said  that  "  a 
mistake  should  be  proved  as  such  to 
the  satisfaction  of  the  court  as  if  it  were 
admitted.  The  difficulty  of  this  is  so 
great  that  there  is  no  instance  of  its  pre- 


vailing against  a  part^'  insisting  there 
was  no  mistake." 

Where  the  proof  of  mistake  is  satis- 
factory the  fact  that  the  answer  denies 
it  does  not  prevent  relief.  Wall  v. 
Arrington,  13  Ga.  88;  Broadwell  v. 
Broadwell,  6  111.  599. 

2.  Lockhart  7;.  Cameron,  29  Ala. 
3i;5;  Henkle  v.  Royal  etc.  Co.,  i  Ves. 
Sr.  317;  CuUinane  v.  District  of  Colum- 
bia, 18  Ct.  of  CI.  S77;  Dean  v.  The 
Equitable  Fire  Ins.  Co.,  4  Cliff.  (U.  S.) 

575- 

A  variance  between  the  proof  and 
the  allegations,  in  the  bill  is  fatal. 
Lockhart  v.  Cameron,  29  Ala.  351;; 
Crabb  v.  Thomas,  25  Ala.  212;  Brant- 
ley V.  West,  27  Ala.  542. 

3.  Columbus  etc.  R.  Co.  v.  Steinfield, 
42  Ohio  St.  449. 

In  Ferson  v.  Sanger,  i  W.  &  M.  138, 
it  was  held  that  a  long  occupation  of 
premises  without  complaint  and  with- 
out any  fraud  to  conceal  mistakes,  is 
strong  evidence  not  only  against  mis- 
takes but  of  negligence  in  seeking  re- 
lief which  should  bar  it. 

4.  Wyche  v.  Greene,  11  Ga.  159;  Loss 
V.  Obry,  22  N.  J.  Eq.  52. 

Or  tile  mistake  may  be  inferred  from 
the  nature  of  the  transaction.  Geib  v. 
Reynolds,  35  Minn.  331. 

Where  two  certificates  of  pre-emption 
of  the  same  tract  of  swamp  lands  have 
been  issued  to  different  persons,  a  court 
of  equity  will  cancel  the  one  obtained 
by  fraud,  mistake  or  erroneous  pro- 
ceedings.    Colvin  t'.  McCasky,9  Iowa 

5.  Douglas  V.  Grant,  12  111.  App. 
273;  Lanning  V.  Carpenter,  48  N.  Y. 
408;   Palmer  v.  Hartford  Fire  Ins.  Co., 
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54   Conn.   488;  Franklin    v.  Jones,    22  16    Md.    260;  s.  c,  77    Am.    Dec.  289; 

Fla.   526;  Jackson   v.   Magbee,   21   Fla.  Harrington  v.  Harrington,  3  Miss.  701; 

622;    Minot    V.    Tilton,   64    N.   H.  371;  Lyman   v.  United    States   Ins.   Co.,  17 

I\inson  v.  Hutton,  98  U.  S.  79;   Adams  Johns.  (N.  Y.)  373;   Pennell  v.  Wilson, 

Stevens,  49   Me   362;  Tirmstone   v.  2  Abb.  Pr.  J^N.'Y.J  N.  S.  466;  Mills  t/. 


De  Camp,  17  N.  J.  Eq.  309;  Webster 
V.  Harris,  16  Ohio  490;  Foster  v. 
Schmeer,  15  Oreg.  363;  Goodell  v.  Field, 
15  Vt.  448;  Harrinson  v.  Howard,  i 
Ired.  (N.  Car.)  Eq.  407;  Guernsey  v. 
American  Ins.  Co.,  17  Minn.  104; 
Hunter  v.  Belyeu,  30  111.  22S;  Mills  v. 
Lockwood,  42  111.  hi;  McCloskey  v. 
McCormick,  44  111.  336;  Palmer  x<. 
Converse,  60  111.  313;  Shepard  v.  Shep- 
ard,  36  Mich.  173;  Lucos  v.  Labertue, 
88  Ind.  277;  Reese  v.  Wyman,  9  Ga. 
430;  Trout  V.  Goodman,  7  Ga.  3S3; 
Wittbicker  v.  Walters,  69  Tex.  470; 
Ruhling  V.  Hackett,  i  Neb.  360;  Ken- 
nard  v.  George,  44  N.  H.  440;  Trapp  v. 
Moore,  21  Ala.  693;  Sapp  v.  Phelps,  92 
111.  5SS;  Hamlon  v.  Sullivant,  11  111. 
CuUinane 


Lewis,  55  Barb.  (N.  Y.)  179;  Nevius 
1).  Dunlap,  33  N.  Y.  676;  Nelson  v, 
Davis,  40  Ind.  366;  Gra}'  v.  Woods,  4 
Blackf.  (Ind.)  432;  Griswold  v.  Smith, 
10  Vt.  452;  Lyman  v.  Little,  15  Vt. 
576;  Preston  v.  Whitcomb,  17  Vt.  183; 
Picton  V.  Graham,  2  Desaus.  (S.  Car.) 
Eq.  592;  Emmons  v.  Stahlnecker,  11 
Pa.  St.  366;  Edmond's  Appeal,  59  Pa. 
St.  220;  Bunse  v.  Agee,  47  Mo.  270; 
Harter  v.  Christoph,  32  Wis.  245,  248; 
Heavenridge  v.  Mondy,  49  Ind.  434; 
Alexander  v.  Caldwell,  55  Ala.  517; 
German  Am.  Ins.  Co.  v.  Davis,  131 
Mass.  316;  Campbell  v.  Hatchett,  55 
Ala.  548;  Peck  v.  Arehart,  95  111.  113; 
Howland  v.  Blake,  97  U.  S.  624;  Gray 
V.  Woods,  4  Blackf.  (Ind.)  432;  United 
States  V.  Munroe,  ■;  Mason  (U.  S.)  572; 


App.    423;     CuUinane    v.    District    of 

Columbia,  18  Ct.  of  CI.  577;  Cummins  Harrington    v.     Harrington,    2    How, 

V.  Bulgin,  37   N.  J.   Eq.  476;   Morris  v.  (Miss.)  701. 

Penrose,    38    N.   J.    Eq.    629;    Bent   v.  In    the    following   cases  it  has  been 

Coleman,   89  111.  364;   Kuchenbeiser  •?'.  held  that  equity  will  reform  a  written 

Beckert,   41    111.    172;   Cieary    v.    Bab-  instrument  if  the  mistake  is  established 

cock,  41  111.  271;  McDonald  v.  Starjiej',  beyond   a  reasonable  doubt:  Ruflfner  d. 

42  111.  442;   Miner  v.  Hess,  47  111.  170;  McConnell,    17  111    212;   0.  u.,  63   Am. 

Goetra  v.  Sanasack,  53   111.  4:^6;    Suth-  Dec.  362;   Shattuck  v.  Gay,  45   Vt.  87; 

erland  w.  Sutherland,  69   111,481;   Rus-  Tufts  w.  Earned,  27  Iowa  330;  Hervey 

sell    V.  Ranson,    76  111.    167;     Shay  v.  v.    Saver^',    48   Iowa    313;    MuUer  v, 

Pettes,   35  111.   360;   Canedy   v.  Marcy,  Rhuman,  62  Ga.  332;   Hinton  v.  Citi- 

13  Gray  (Mass.)  373;  Sawyer  v.  Hovej-,  zens  Mut.  Ins.  Co.,  63  Ala.  488;  Fuchs 

3  Allen  (Mass.)  331;  o.  c,  81  Am.  Dec.  v.  Treat,  41  Wis.  404;  Tucker  v.  Mad- 

659;   Stockbridge   Iron  Co.  v.  Hudson  den,  44  Me.  206;   Hileman  v.  Wright,  9 

Iron    Co.,    102    Mass.   45;    Gillespie  v.  Ind.  126;   Davidson  v,  Greer,  3  Sneed 


Moon,  2  Johns.  Ch.  (N.  Y.)  585;  s.  c 
7  Am.  Dec.  559;  Farley  v.  Bryant,  32 
Me.  474;  Nevius  v.  Dunlap,  33  N.  Y. 
676;  Beardsley  ■?>.  Knight,  10  Vt.  185; 
Tripp  V.  Hasceig,  20  Mich.  254;  4 
Am.  Rep.  388;  Case  v.  Peters,  20 
Mich.  298;  Luddington  v.  Ford,  33 
Mich.  123;  Vary  v.  Shea,  36  Mich.  388; 
Reese  v.  Wyman,  9  Ga.  430;  Lockhart 
■V.    Cameron,    29    Ala.   355;     Ligon    v. 


(Tenn.)  384;  Coale  v.  Merryman,  35 
Md.  382;  Bunse  v.  Agee,  47  Miss. 
270. 

A  mistake  on  one  side  may  be  ground 
for  rescinding,  but  not  for  correcting  or 
rectifying  an  agreement.  Douglas  v. 
Grant,  12  111.  App.  273.  See  also 
Coffing  V.  Taylor,  16  III.  457. 

A  contract  of  subscription  for  stock 
in  a   railroad  has  been  reformed  by  in- 


Rogers,  12  Ga.  281;  Linn  v.  Barkey,  7     serting  a  condition  that  the  subscribers 


should  not  be  liable  unless  the  road 
was  constructed  in  a  certain  line  agreed 
upon.  Gelpcke  v.  Blake,  15  Iowa  387; 
s.  c,  S3  Am.  Dec.  418;  Jack  v.  Naber, 
15  Iowa  450. 

When  a  mistake  is  made  in  the  de- 


Ind.  69;  Hall  v.  Clagett,  2  Md.  Ch. 
148;  Leitensdorfer  v.  Delphy,  15  Mo. 
160;  s.  c,  55  Am.  Dec.  137;  Wemple  v. 
Stewart,  22  Barb.  (N.  Y.)  154;  New 
York    Ice    Co.   v.    Northwestern    Ins. 

Co.,  31    Barb.    (N.   Y.)    72;    Mansfield  _  .     . 

etc.  City  R.  Co.  v.  Veeder.  17  Ohio  scription  of  land  leased,  and  it  is 
385;  Shivelv  V.  Welch,  2  Oreg.  288;  clearlv  shown  what  land  was  leased, 
Bailey  v.  iSailey,  8  Humph.  (Tenn.)  the  defective  description  may  be  cor- 
230;  Lake  v.  Meachan,  13  Wis.  355;  rected,  and  the  same  right  will  pass  to 
Triplett  -y.  Gill,  7  J.  J.  Marsh.  (Ky.)  one  succeeding  to  the  rights  of  the  lessee. 
432;  Watkins  t).  Storkett,  6  Har.  &  J.  Bradshaw  K.Atkins,  no  111.3^3;  ^''' 
<Md.)  435;  Nat.  Fire  Ins.  Co.  v.  Crane,     lespie  v.  Moon,  2  Johns.  (N.Y.)  Ch.  58.?; 
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s.  c,  7  Am  Dec.  559;  Worden  v.  Will- 
iams, 24  111.  67. 

It  has  been  held  that  a  conveyance 
cannot  be  reformed  unless  there  is  a 
valid  written  agreement  to  reform  b3'. 
Glass  V.  Hulbert,  102  Mass.  24;  s.  c,  3 
Am.  Rep.  41S;  Elder  v.  Elder,  10  Me. 
80;  s.  c,  25  Am.  Dec.  205;  Osborn  zk 
Phelps,  19  Conn.  63;  s.  c,  48  Am.  Dec. 
133;  Best  V.  Stow,  2  Sandf,  (N.  Y.)  Ch. 
298.  Compare  Prior  v.  Williams,  3 
Abb.  (N.  Y.)  App.  Dec.  624;  Loss  v. 
Obry,  22  N.  T.  Eq.  52. 

But  a  deed  for  only  one  parcel  of 
land  has  been  reformed  to  include  two 
when  the  contract  was  for  two  parcels 
of  land  and  the  grantee  by  mistake  ac- 
cepted a  deed  for  one  only.  Long  v. 
Hartwell,  34  N.  J.  Eq.  116.  See  also 
Ruhling  t<.  Hackett,  i  Nev.  360;  Willis 
V.  Henderson,  4  Scam.  (111.)  13;  s.  c, 
38  Am.  Dec.  120;  Blodgett  v.  Hobart, 
18  Vt.  414. 

Where  a  clause  in  a  deed  makes  the 
grantee  assume  a  mortgage  upon  the 
land  conveyed,  without  his  knowledge, 
the  deed  may  be  reformed.  Kilmer  v. 
Smith,  77  N.  Y.  226;  Devlin  on  Deeds, 
\  10S3;  Bull  V.  Titsworth,  29  N.  J.  Eq. 
73.  Compare  Albany  City  Savings 
Assoc.  V.  Burdick,  20  Hun  (N.  Y.)  104. 
But  if  the  grantee  assumes  the  mort- 
gage he  cannot  escape  liability  for  the 
payment  because  there  is  such  a  mis- 
description that  no  title  passes.  Dev- 
lin on  Deeds,  §  io85;  Crawford  v.  Ed- 
wards, 33  Mich.  354;  Comstock  v. 
Smith,  26  Mich.  306. 

So  a  mortgage  of  a  homestead  has 
been  reformed  where  the  description  is 
defective,  when  the  quantity  of  land  con- 
veyed is  not  increased  by  such  reforma- 
tion. Witherington  v.  Mason,  86  Ala. 
116. 

Where,  under  an  order  of  sale  from 
the  probate  court,  a  guardian  sold  land 
belonging  to  the  ward,  a  mistake  in  the 
description  was  not  corrected  against 
the  minor  so  as  to  give  the  purchaser 
additional  land.  Dickey  v.  Beattv,  14 
Ohio  St.  389. 

Where  by  mistake  a  mortgage  is  dis- 
charged by  the  payment  of  too  small  a 
sum,  it  is  not  a  matter  of  course  for 
equity  to  interfere  to  correct  the  error. 
Wright  V.  Garrison,  40  Mich.  50. 

"The  law  is  well  settled  that  to  justify 
the  reformation  of  a  written  instrument 
upon  the  ground  of  mistake  the  alleged 
Mistake  must  be  one  of  fact  and  not  of 
law.  Secondly,  such  mistake  must  be 
proved  by  clear  and  entirely  satisfac- 
tory evidence.     A  mere  preponderance 


of  evidence  is  not  sufficient.  Thirdly, 
the  mistake  must  be  mutual  and  com- 
mon to  both  parlies  to  the  instrument." 
Oswald  V.  Sproehnle,  16  111.  App.  368; 
Beebe  v.  Swartwout,  8  111.  162;  Sibert 
V.  McAvoy,  15  111.  106;  Broadwell  v 
Broadwell,  6  111.  599;  Wood  v.  Price, 
46  111.  440;  Emery  v.  Mohler,  6g  111. 
221,  228;  Andrews  v.  Essex  F.  &  M. 
Ins.  Co.,  3  Mason  (U.  S.)  6,  10;  Vary 
V.  Shea,  36  Mich.  388;  Gordere  v. 
Downing,  18  111.  492;  Ruffner  v.  Mc- 
Connell,  17  111.  212;  s.  c,  63  Am  Dec. 
362.  Compare  reasoning  on  mistake  of 
law  in  Champlin  v.  Laytin,  18  Wend, 
(N.  Y.)  407,  421;  s.  c,  31  Am.  Dec. 
3S2  (opinion  by  Senator  Paige);  Law- 
rence V.  Beaubien,  2  Bailey  (S.  Car.) 
Eq.  623;  s.  c,  23  Am.  Dec.  155; 
Lowndes  v.  Chisolm,  2  McCord  (S. 
Car.)  Eq.  455;  s.  c,  16  Am.  Dec.  667; 
Hopkins  v.  Marynk,  i  Hill  (S.  Car.) 
Eq.  242. 

To  reform  an  instrument  in  equity  is 
to  mri-e  a  decree  that  a  deed  or  other 
instrument  shall  be  made  or  construed 
as  it  was  originally  intended  by  the 
parties.  Adams  v.  Stevens,  49  Me. 
362;  Lumbert  v.  Hill,  41  Me.  475. 
And  such  relief  is  not  affected  bv 
erasures  and  interlineations.  Smith  c. 
Greely,  14  N.  H.  37S. 

In  order  that  a  written  instrument 
may  be  reformed  or  rescinded  it  is 
necessary  to  allege  and  prove  fraud  or 
mistake.  Syms  v.  New  York,  loj  N. 
Y.  153;  Liddell  v.  Sims,  9  Sm.  &  M. 
(Miss.)  596;  Lewis  v.  Starke,  10  Sm,  & 
M.  (Miss.)  120;  Fehlberg  v.  Cosine, 
(R.  I.  1888)  13  Atl.  no. 

If  the  contract  reduced  to  writing 
contains  the  words  intended,  but  the 
meaning  is  different  from  what  the 
parties  intended,  a  court  of  equity  has 
power  to  reform  the  contract.  Smith 
V.  Jordan,  13  Minn.  264;  s.  c,  97  Am. 
Dec.  232;  New  York  etc.  Co.  v.  North- 
western Ins.  Co.,  23  N.  Y.  357. 

When  a  single  word  is  accident- 
ally omitted,  but  the  intention  of 
the  parties  is  apparent,  there  is  no 
reason  for  bringing  a  bill  in  equity  to 
have  the  contract  reformed.  Atlanta 
etc.  R.  Co.  V.  Speer,  32  Ga.  550;  s'.  c,  79 
Am.  Dec.  305. 

Where  the  mistake  consists  in  a 
manifest  clerical  error  the  instrument 
may  be  reformed  to  agree  with  the 
contract  of  the  parties.  State  .v.  Mc- 
Elhaney,  20  Mo.  App.  584. 

An  agent  executing  a  land  contract  by 
mistake  instead  of  the  principal  is  held 
thereby,  and  the  contract  cannot  be  re- 
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erence  to  another,  the  parties  are  bound. ^  If  an  agreement  is  made 
to  execute  a  certain  kind  of  instrument,  as,  for  instance,  a  mortgage, 
and  the  parties  do  execute  what  they  think  is  the  proper  instru- 
ment to  carry  out  their  agreement,  which  fails  on  account  of  its 
being  defective  in  lav/,  such  an  agreement  will  be  reformed  so  as 
to  carry  out  the  intentions  of  the  parties,*  and  when,  reformed 
it  takes  effect  from  the  time  of  its  original  execution.^  A  mis- 
take in  an  instrument  executed  by  a  surety  may  be  reformed 
against  him  for  fraud  or  mistake  the  same  as  against  the  principal 
debtor.*     Equity  will  reform  a  contract   or  other  written  instru- 


formed  so  as  to  substitute  the  principal 
in  his  stead.  Clark  v.  Blunienthal,  53 
N.  Y.  Super.  Ct.  211.  See  also  Briggs  v. 
Partridge,  39  N.  Y.  Supr.  Ct.  339;  64 
N.  Y.  357;  s.  i;.,  21  Am.  Rep.  617; 
Tuthill  V.  Wilson,  90  N.  Y.  423. 

Where  the  mistalie  is  not  in  the  con- 
tract but  in  regard  to  some  extrinsic 
fact  which,  if  known,  would  probably 
have  resulted  in  a  different  contract, 
such  mistake  cannot  be  corrected  by 
rectifying  the  wri-ten  instrument.  So 
held  where  a  person  desiring  to  buj' 
two  adjoining  lots,  upon  one  of  which 
a  mill  stood,  made  a  mistake  as  to  tlie 
location  of  the  mill,  and  consequently 
contracted  for  different  lots.  Webster 
V.  Stark,  10  Lea  (Tenn.)  406. 

1.  Hunt  V.  Rousmaniere,  i  Pet.  (U. 
S.)  i;  Lanning  v.  Carpenter,  48  N.  Y. 
40S;  Garnar  -u.  Bird,  57  Barb.  (N.  Y.) 
277;   Proctor  V.  Thrall,  22  Vt.  262. 

In  the  case  of  Hunt  v.  Rousmaniere, 
I  Pet.  (U.  8.)  I,  Justice  Washing- 
ton, in  delivering  the  "opinion  of  the 
court,  says:  "But  we  mean  to  say  that 
wlien  the  parties  upon  deliberation  and 
advice  reject  one  species  of  security 
and  agree  to  select  another  under  a 
misapprehension  of  the  law  as  to  the 
nature  of  the  security  so  selected,  a 
court  of  ecfuity  will  not  on  the  ground 
of  such  misapprehension,  and  the  in- 
sufficiency of  such  security,  in  conse- 
quence of  a  subsequent  event  not 
foreseen  perhaps  or  thought  of,  direct  a 
new  security  of  a  different  character  to 
be  given,  or  decree  that  to  be  done 
which  the  parties  supposed  would  have 
been  effected  by  the  instrument  which 
was  finally  agreed  upon." 

In  Proctor  v.  Thrall,  22  Vt.  262,  the 
grantee  of  a  mortgagor,  being  about  to 
sell  the  mortgaged  premises,  procured 
the  mortgagee  to  execute  to  the  pur- 
chaser a  bond,  conditioned  that  the 
said  grantee  should  save  the  purchaser 
harmless  from  all  cost  and  damage  in 
consequence   of    any   previous  encum- 


brance upon  the  premises.  It  was  held 
that  the  effect  was  to  relieve  the  land 
from  the  incumbrance  of  the  mortgage, 
and  that  the  court  could  not  interfere 
to  correct  or  restrain  the  effect  of  the 
contract  between  the  parties. 

2.  Remington  v.  Higgins,  54  Gal. 
620;  Daggett  V.  Rankin,  31  Cal.  321, 
322;  Raconillat  v.  Sausevain,  32  Cal. 
376,  389;  Delaire  v.  Keenan,  3  Desaus. 
(S.  Car.)  74;  s.  c,  4  Am.  Dec.  604; 
Re  Howe,  i  Paige  (N.  Y.)  125;  Love 
V.  Sierra  Nevada  etc.  Min,  Co.,  32  Cal. 
639;  ^.  c,  91  Am.  Dec.  602;  Peterson 
V.  Grover,  20  Me.  363;  McCall  v.  Har- 
rison, I  Brock.  (U.  8.)  126;  Gardner  u. 
Gardner,  i  Desaus.  (8.  Car.)  Eq.  437. 

A  court  of  equity  will  correct  mis- 
takes in  conveyances  which  are  clearly 
proved,  whether  in  regard  to  the  statu- 
tory or  common  law  requisites,  or 
whether  the  parties  failed  to  execute 
sucii  an  instrument  as  they  intended,  or 
mistook  in  reference  to  its  operation. 
Beardsley  v.  Knight,  10  Vt.  185;  s.  c, 33 
Am.  Dec.  193  ;  Goodell  v.  Field,  15  Vt. 
448.  See  also  Watson  v.  Wells  t,  Conn. 
46S. 

Where  A,  the  defendant  in  error,  to 
secure  his  notes,  gave  a  deed  to  the 
plaintiff,  which  was  intended  by  the 
parties  to  be  a  mortgage,  but  which  was 
subsequently  discovered  to  be  an  abso- 
lute deed,  the  court  held  that  A  might 
redeem  the  land  on  paying  his  notes, 
with  interest  and  the  costs  of  suit. 
Washburn  v.  Merrills,  i  Day  (Conn.) 
139;  s.  c,  2  Am.  Dec.  59. 

3.  Wyche  v.  Greene,  11  Ga.  159. 

4.  Prior  v.  Williams,  3  Abb.  (N.  Y.) 
App.  Dec.  624;  Butler  v.  Durham,  3 
Ired.  (N.  Car.)  Eq.  589;  Huson  v.  Pit- 
man, 2  Hayw.  (N.  Car.)  331;  Sikes  V- 
Pruitt,  4  Jones  (N.  Car.)  Eq.  362. 

In  Cunningham  v.  Wrenn,  23  III.  64, 
a  contract  read  one  thousand  when  it 
was  claimed  it  should  have  been  one 
hundred  thousand.  In  an  action  against 
the    bondsmen   for   the   failure  of  the 
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ment  when  there  has  been  an  omission  of  a  material  stipulation 
agreed  upon  or  the  insertion  of  a  material  term  not  agreed  to, 
through  mistake  }  but  the  party  asking  for  the  reformation  of  a 
written  instrument  mast  stand  on  some  superior  equity  to  that  of 
the  other  party. '^ 

If  a  party  refuse  to  correct  a  mistake  after  he  has  had  the  mat- 
ter brought  to  his  notice,  he  will  be  condemned  to  pay  the  costs, 
on  the  instrument  being  reformed.^ 

2.  Deeds  and  Mortgages. — It  is  well  settled  that  a  court  of  equity 
will  correct  a  mistake  in  a  deed  or  mortgage  where  it  is  set  up  by 
way  of  defence,  as  well  as  where  it  is  the  subject  of  relief  by  bill.* 
One  of  the  most  common  sources  of  error  or  mistake  in  such 
instruments  is  defective  or  wrong  descriptions.  Ordinarily,  such 
mistakes  may  be  corrected;-"  but  where  land  is  conveyed  by  metes 


princiDal  to  deliver  one  hundred  thou- 
sand bricks,  it  was  held  that  in  a  court  of 
law  parol  evidence  could  not  be  admit- 
ted to  prove  that  one  hundred  thousand 
was  meant  instead  of  one  thousand,  and 
that  the  bondsmen  could  not  be  held 
unless  they  were  a  part/  to  the  mistake. 
In  Trustees  of  Schools  v.  Otis,  85  ill. 
179,  it  was  held  that  an  official  bond 
could  not  be  reformed  against  sureties, 
as  they  executed  the  bond  as  it  was,  and 
there  was  no  higher  equity'  than  theirs. 
To  sustain  this  view,  the  court  cited 
Phelps  V.  Garrow,  18  Paige  (N.  Y.)  332; 
s.  c,  35  Am.  Dec.  688;  Ontario  Bank  v. 
Mumford,  2  Barb.  Ch.  (N.  Y.)  596;  M\\- 
\tx  V.  Stewart,  9  Wheat  (U.  S.)  681; 
State  V.  Medarv,  17  Ohio  554,  567; 
Ludlow  I'.  Simond,  2  Cai.  (N.  Y.)  i; 
s.  c,  2  Am.  Dec.  291. 

1.  Palmer  -'.  Hartford  Fire  Ins.  Co. 
54  Conn.  488;  Tilton  v.  Tilton,  9  N.  H. 
385;  Langdon  v.  Keith,  9  Vt.  299;  2 
John.  Ch.  596;  I  Ves.  314;  4  John.  Ch. 
(N.  Y.)  85 

If  a  clause  which  it  is  claimed  should 
have  been  inserted  in  the  contract  is  not 
one  which  the  parties  had  agreed  on 
and  omitted  through  mistake,  but 
merely  one  which  ought  in  propriety  to 
be  inserted,  a  court  of  chancery  will  not 
interfere,  it  not  being  within  its  province 
to  make  or  ameliorate  contracts  for 
parties.  Thompsonville  etc.  Mfg.  Co. 
V.  Osgood,  26  Conn.  i6. 

2.  Conaway  v.  Gore,  21  Kan.  725; 
Davis  Sewing  Machine  Co.  -v.  Barnard, 
43  Mich,  379;  Henderson  v.  Dickey,  35 
Mo.  120;  Brooking  v.  Straat,  17  Mo. 
App.  296;  Stedwell  v.  Anderson,  21 
Conn.  139. 

3.  Loss  V.  Obry,  22  N.  J.  Eq.  52, 

4.  Chamberlain    v.    Thompson,     10 


Conn.  243;  s.  c.  26  Am.  Dec.  390;  Gil- 
lespie V.  Moon,  2  Johns.  (N.  Y.)  Ch. 
585;  s.  c  ,  7  Am.  Dec.  539;  Sanford  v. 
Washburn,  2  Root  (Conn.)  499;  Hen- 
drickson  v.  Ivins,  i  N.  J.  Eq.  562;  El- 
more V.  Austin,  2  Root  (Conn.)  415; 
Dismukesti.  Terry,  Walker  (Miss.)  Ch. 
197;  Fuchs  V.  Treat,  41  Wis.  404; 
Smith  T'.  Allen,  Saxton  (N,  J.)  43.  In 
Fuchs  V.  Treat,  41  Wis.  404,  the  court 
held  that  mistakes  in  descriptions  will 
be  corrected  in  favor  of  the  vendor  as 
well  as  of  the  vendee.  See  alsoWestern 
etc.  Min.  Co.  v.  Peytona  Cannel  Coal 
Co.,  8  W.  Va.  406,  where  the  court  held 
that,  unless  the  purchaser  pays  for  the 
excess  of  land  conveyed  b}'  mistake,  on 
the  basis  of  the  purchase  price,  equity 
will  rescind  the  whole  contract,  but  that 
the  purchaser  has  the  option  to  rescind 
the  contract  or  pay  for  the  excess.  Com- 
pare Paine  v.  Upton,  87  N.  Y.  327;  s. 
c,  41  Am.  Rep.  371. 

5.  Conyers  v.  Mericles,  75  Ind.  443; 
Levy  V.  Ward,  33  La.  An.  1033;  De- 
ford  z;.  Mercer,  24  Iowa  iiS;  s.  c,  92 
Am.  Dec.  460;  Fowler  v.  Vreeland,  44 
N.  J.  Eq.  268;  Raines  v.  Calloway,  27 
Tex.  678;  Blackburn  v.  Randolph,  33 
Ark.  119;  Christman  v.  Colbert,  33 
Minn.  509;  Parker  v.  Benjamin,  53  111. 
255;  Prescott  V.  Hawkins,  16  N.  H. 
122;  Loss  V.  Obry.  22  N.  J.  Eq.  52; 
Blodgett  V.  Hobart,  iS  Vt.  414;  Davis 
V.  Cox,  6  Ind.  4S1;  Lindsay  v.  Daven- 
port, 18  III.  375;  Cavnall  v.  Wilson,  14 
Ark.  482;  Bartlett  t;.  Judd,  23  Barb.  (N. 
Y.)  262;  Richardson  v.  Bleight,  8  B. 
Mon.  (Ky.)  580;  Grundy  v.  Grundy,  12 
B.  Mon.  (Ky.)  269;  James  v.  Cutler,  54 
Wis.  172;  Kellogg  V.  Chapman,  30  Fed. 
Rep.  882;  Strang  v.  Beach,  ii  Ohio  St. 
283;  Dunbar  ti.  Newmann,  46  Miss.  231; 
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Knight  V.  Glasscock,  ji  Ark.  39;  An- 
drews -z'.  Andrews,  81  Me.  337;  Calton 
V.  Lewis,  119  Ind,  181;  De  Reimer  v. 
De  Cautillon,  4  Johns.  (N.  Y.)  Ch.  85; 
Blessing  v.  Beatty,  i  Rob.  (Va.)  287; 
Simmons  v.  North,  3  Sm.  &  M.  (Miss.) 
67;  Coleman  v.  Woolley,  3  Dana  (Ky.) 
486;  White  V.  Wilson,  6  Blackf.  (Ind.) 
44S;  s.  c,  39  Am.  Uec.  437;  Norris  v. 
Hurd,  Walk.  (Mich.)  Ch.  10;;  Gilraore 
V.  Morgan,  2  J.  J.  Marsh.  (Ky.)  65; 
Shipp  V.  Swann.  2  Bibb  (Ky.)  82;  Mc- 
Millan V.  McMillan,  7  Men.  (Ky.)  1560. 
See  also  Adverse  Possession,  vol.  i, 
p.  281.  Deeds  may  be  reformed  rot 
only  in  cases  where  the  mistake  con- 
sists in  the  omission  or  insertion  of 
words  or  clauses  contrary  to  the  inten- 
tion of  the  parties,  but  in  cases  where 
the  parties  understood  what  language 
was  contained  in  the  deed,  if  they  re- 
lieved the  description  corresponded  with 
the  boundaries  intended  and  were  mis- 
taken therein.  May  v.  Adams,  58  Vt. 
74;  Johnson  t'.  Tabor,  10  N.Y.319  De 
Reimer  v.  De  Cautillon,  4  Johns.  (N. 
Y.)  Ch.  85;  Bush  V.  Hicks,  60  N,  Y. 
298;  Bailev  71.  Woodburv,  50  Vt.  166; 
Tabor  v.  Cilley,  53  Vt.  487. 

When  a  deed,  absolute  in  form,  is 
given  as  u  security  for  a  loan,  it  is  not 
necessary  to  tile  a  bill  for  the  reforma- 
tion of  the  deed  but  for  redemption. 
Rogan  V.  Walker,  i  Wis.  527. 

When  by  mistake  or  fraud,  different 
land  was  shown  to  the  purchaser  than 
that  which  was  deeded,  a  court  of  equity 
will  set  aside  the  conveyance.  Larsen 
V.  Burke,  39  Iowa,  703;  Probett  v.  Wal- 
ters, 70  Mich.  437. 

When  land  in  a  conveyance  is  so  de- 
scribed that  it  cannot  be  identified,  or 
the  description  calls  for  premises  having 
no  existence,  or  that  cannot  be  found, 
the  conveyance  is  void  and  cannot  be 
reformed.     Carter  v.  Barnes,  26  111.  415.:). 

Where  the  deed  or  mortgage  covers 
more  or  less  land  than  was  sold,  equity 
will  decree  a  rectification.  Loss  t'. 
Obry,  22  N.  J.  Eq.  52;  Blodgett  v.  Ho- 
bart,  18  Vt.  414;  Jackson  v.  Magbee,  2 
Fla.  622;  Pharr  v.  Russell,  7  Ired.  (N. 
Car.)  Eq.  222;  Moore  v.  Hazelwood,  67 
Tex.  624;  Bush  v.  Hicks,  60  N.  Y.  298; 
De  Witt  V.  Hawkins,  107  111.  109;  Burr 
V.  Hutchinson,  61  Me.  514;  Craig  v. 
Kittridge,  23  N.  H.  231;  Busby  v.  Lit- 
tlefield,  II  Post  (N.  H.)  193;  Tilton  r;. 
Tilton,  9  N.  H.  385;  Hitchinsw.  Pettin- 
gill,  58  N.  H.  3S6;  White  v.  Wilson,  6 
Blackf.  (Ind.)  448;  s.  c,  39  Am.  Dec. 
437;  De'  Reimer  v.  De  Cautillon,  4 
John.  (N.   Y.)   Ch.    85;    Critchfield  v. 


Kline,  39  Kan.  721;  Ladd  v.  Pleasant, 
39  Tex.  415;  Winans  v.  Huyck,  71 
Iowa  459;  De  Jarnatt  v.  Cooper,  ^9 
Cal.  703;  Davidson  v.  Davidson,  42 
Ark.  362 ;  Kellogg  v.  Chapman,  30  Fed. 
Rep.  8S2. 

In  Hitchins  v.  Pettingill,  58  N.  H. 
386,  Foster,  J., 'observes:  ''When refor- 
mation is  sought  of  a  deed  which, 
through  fraud  or  mistake,  conveyed  less 
land  than  was  orally  bought  and  paid 
for,  the  case  does  not  stand  as  if  there 
were  no  deed  ;  and  the  error  may  be 
corrected  without  proof  of  such  part 
performance  compelling  a  convevance 
of  the  whole  land  when  no  part  of  it 
has  been  conveyed."  See  also  Prescott 
V.  Hawkins,  i6  N.  H.  122;  Way  t).  Cut- 
ting, 17  N.  H.  450;  Bellows  v.  Stone, 
14  N,  II.  175;  Smith  V.  Greeley,  14  N. 
H.  378;  Webster  v.  Webster,  33  N.  H. 
18;  s.  c,  66  Am.  Dec.  705;  Doe  t).  Doe, 
37  N.  H.  268;  Herbert  v.  Odlin,  40  N. 
H.  267;  Brown  v.  Glines,  42  N.  H.  160; 
Kennard  ;>.  George,  44  N.  H.440;  Leach 
V.  Noyes,  45;  N.  H.  364;  Peterson  v. 
Grover,  20  Me.  363;  Farley  ?'.  Br^'ant, 
32  Me.  474,  475;  Tucker  v.  Madden,  44 
Me.  206;  Adams  v.  Stevens,  49  Me. 
362;  Beardsle}'  v.  Knight,  10  Vt.  185; 
Griswold  t'.  Smith,  10  Vt.  452;  Goodell 
11.  Field,  15  Vt.448;  Blodgett  I'.  Hobart, 
18  Vt.  414;  Brown  v.  Lamphear,  35  Vt. 
212;  Shattuck  v.  Gray,  45  Vt.  87;  Allen 
V.  Brown,  6  R.  I.  386;  Holabird  j'.Burr, 
17  Conn.  556;  Wooden  <.■.  Haviland,  18 
Conn.  loi;  Stedwell  v.  Anderson,  21 
Conn.  139;  Knapp  v.  White,  23  Conn. 
529;  Blakeman  v.  Blakeman,  39  Conn. 
320;  Gillespie!'.  Moon, 2  Johns.  (N.  Y.) 
Ch.  5S5;  s.  c,  7  Am.  Dec.  559;  Wi.s- 
wall  V.  Hall,  3  Paige  (N.  Y.)  313;  John- 
son T'.  Tabor,  lo  N.  Y.  319;  DePeyster 
V.  Hasbrouck,  11  N.  Y.  582;  Rider  v. 
Powell,  28  N.  Y.  310;  Welles  v.  Yates, 
44  N.  Y.  525;  Bush  V.  Hicks,  60  N.  Y. 
298;  Ginschio  v.  Ley,  i  Phila.  (Pa.) 
383;  Bartle  v.  Vosbury,  3Gr.Cas.  (Pa.) 
277;  Wvche  V.  Green,  16  Ga.  49;  Du- 
rant  v.  Bacat,  13  N.  J.  Eq.  201;  Weller 
V.  Rolason,  17  N.J.  Eq.  13;  Ehleringer 
V.  Moriarty,  10  Iowa  78;  Barber  v. 
Lyon,  15  Iowa  37;  Canedy  v.  Marcy, 
13  Gray  (Mass.)  373;  Metcalf  t;.  Put- 
nam, 9"  Allen  (Mass.)  97.  See,  how- 
ever, Osbourn  v.  Phelps,  19  Conn.  63; 
s.  c,  48  Am.  Dec.  133;  Elder  v.  Elder, 
10  Me.  80;  s.  c,  25  Am.  Dec.  205; 
Thomas  v.  McCormack,  9  Dana  (Ky.) 
108;  Climer  v.  Hovey,  15  Mich.  18; 
Glass  V.  Hurlbert.  102  Mass.  24;  s.  c,  3 
Am.  Rep.  418. 

Where   a  widow  about  to  remarry, 


65B 


Beformation  of 


MISTAKE. 


Written  Instruments. 


executed  a  conveyance  in  trust  for  her 
son,  which,  by  mistake,  included  prop- 
erty not  meant  to  be  included,  upon 
a  bill  bv  the  widow  the  deed  was  cor- 
rected. Watson  t.  Cox,  i  Ired.  (N. 
Car.)  Eq.  3S9. 

A  court  of  equity  will  correct  a  mis- 
take in  the  boundaries  ot  land  as  stated 
in  the  deed.  Leonard  v.  Austin,  2 
How.  (Miss.)  888. 

A  conveyed  to  B  so  much  of  a  cer- 
tain lot  as  had  not  previously  been 
conveved  to  C,  to  wit:  26  feet  on  the 
northerly  end,  etc.  It  appeared  that  36 
feet  had  been  conveyed  to  C,  and  that 
"26"  was  inserted  in  the  deed  b}'  mis- 
take, and  that  B  could  not  have  been 
deceived  as  to  the  extent  of  his  pur- 
chase; C  having  a  stable  built  on  his 
part  of  the  lot,  the  wall  of  the  stable 
forming  his  boundary  line,  and  B  being 
well  acquainted  with  the  lot.  Held, 
that  B  should  not  be  permitted  to  avail 
himself  of  the  mistake.  Cotton  ;■. 
Ward,  3  Mon.  (Ky.)  304. 

A  father  attempted  to  convey  land 
to  his  son,  but  by  mistake  the  deed 
applied  to  other  land.  A  judgment  was 
subsequentl}'  recovered  by  a  creditor  of 
the  father,  and  afterwards  the  son,  in 
ignorance  of  the  mistake,  agreed  to 
convey  the  land  to  another  creditor  of 
the  father,  in  full  satisfaction  of  the 
debt,  and  a  deed  was  executed  accord- 
ingly, but  pursuing  the  description  in 
the  deed  given  by  the  father.  Held, 
that  the  grantee  of  the  son  was  a  bona 
fide  piirchaser,  and  entitled  to  have  the 
mistake  in  the  deed  corrected,  and  to 
hold  the  land  discharged  of  the  lien  of 
the  judgment.  Gouverneur  v.  Titus, 
I  Edw.  (N.  Y.)  Ch.  477. 

Where,  by  the  mistake  of  both  parties, 
the  description  of  the  boundaries  of 
land,  in  a  deed  of  conveyance,  included 
land  of  a  conterminous  proprietor,  and 
the  grantee  took  possession  and  occu- 
pied such  land  as  the  grantor  had 
before  occupied,  it  was  held  that  the 
mistake  in  the  description  in  the  deed 
should  be  corrected,  but  that  the  ven- 
dee was  not  entitled  to  any  relief  on 
account  of  the  land  so  by  mistake 
mcluded  in  the  conveyance.  Keyton 
V.  Brawford,  5  Leigh  (Va.)  39.  See 
also  Long  v.  Israel,  9   Leigh  (Va.)  556. 

Land  was  sold  by  an  agent  of  the 
owner  who  by  mistake  included  in  the 
conveyance  an  adjoining  lot,  which  he 


Upon  discovering  the  mistake,  after 
it  had  become  impossible  to  re^scind 
the  sale  and  place  the  parties  in  statu 
quo,  the  principal  filed  a  bill  to  correct 
the  mistake-  Held,  that  it  could  not  be 
sustained,  and  that  an  injunction  which 
had  been  issued  to  sta^'  a  suit  at  law  by 
the  purchaser  for  damages  for  the  fail- 
ure of  title  to  the  lot  conveyed  by  mis- 
take must  be  dissolved.  Rankin  v. 
Atherton,  3  Paige  (N.  Y.)  143. 

Upon  a  sale  of  land  the  vendor  re- 
fused to  insert  in  the  deed  either  the 
contents  or  the  length  of  the  bound- 
aries, and  the  land  was  described  by 
its  boundaries  simply.  Held,  that,  in 
the  absence  of  fraud,  the  purchaser 
would  not  be  relieved  against  a  mistake 
in  the  quantity.  Marvin  v.  Bennett, 
8  Paige  (N.  Y.)  312. 

A  person  who  had  a  contract  for  the 
purchase  of  an  undivided  half  of  a  lot 
of  land,  with  certain  privileges  appur- 
tenant, took  a  conveyance  of  the  whole 
lot,  under  a  division  between  the  ven- 
dor and  others,  tenants  in  common  of 
a  tract  of  land  of  which  the  lot  in  ques- 
tion was  a  part,  and  conveyed  by  mis- 
take one  half  of  the  lot  to  the  vendor 
with  warrant}',  without  reserving  the 
privileges  to  which  he  was  entitled 
under  his  contract.  Held,  that  this 
being  without  any  new  consideration 
was  in  effect  a  conveyance  from  the 
vendor  of  tlie  half  of  the  lot  under  the 
agreement  mentioned,  and  that  the 
purchaser  was  entitled  to  have  the  con- 
ve^'ance  corrected  according  to  the 
agreement.     Le  Rov   v.  Piatt,  4  Paige 

(N.Y.)77- 

\\'here,  by  mistake  in  the  division  of 
land,  too  much  has  been  assigned  to 
one  partner  and  sold  to  innocent  pur- 
chasers, other  land  should  not  be  given 
in  exchange,  but  damages,  at  the  pres- 
ent unimproved  value  of  the  land, 
should  be  decreed.  Mitchell  v.  O  wings, 
3  A.  K.  Marsh.  (Ky.)  312. 

Where  a  debtor,  shortly  after  a  judg- 
ment against  him,  has  conveyed  lands 
in  good  faith  in  satisfaction  of  a  pre- 
existing debt,  and  executed  a  defective 
conveyance,  a  court  of  equity'  will  com- 
pel the  judgment  creditor,  if  he  obtains 
the  legal  title  under  the  judgment,  to 
convey  to  the  grantee.  Barr  v  Hatch, 
3  Ohio  527. 

W^here  a  deed  contains  no  warranty 
except   as   to     title,    and    a   mistake    is 


and  the  purchaser  supposed  to  be  the     proved  as  to  the  quantity  of  land,  equity 
property  of    his   principal,  but  which     will    relieve.       Wiley  v.  Fitzpatrick,  3 
was  not  his,  and  the  principal  executed     J.  J.  Marsh.  (Ky.)  582.     See  also  Crane 
the  deed  without   detecting   the  error,     v.  Prather,  4  J.  J.  Marsh.  (Ky.)  75. 
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Where  both  parties  to  a  contract  for 
the  sale  of  land  are  mistaken  in  a 
matgrial  point  as  to  the  boundary,  not- 
withstanding the  sale  was  for  so  much 
in  gross,  the  vendee  will  be  relieved  in 
equity  for  a  deficiency,  unless  it  appears 
that  he  expressly  agreed  to  take  the 
risk  of  a  deficiency.  Hull  v.  Cunning- 
ham, I  Munf.  (Va.)  330. 

Where  the  deed  omitted  a  part  of  the 
land  bargained  for  but  the  purchaser 
was  put  in  possession  of  the  whole 
tract  and  retained  it  undisturbed,  he 
cannot  set  up  the  mistake  in  an  action 
for  the  purchase  price.  Williams  v. 
Mitchell,  30  Ala.  299. 

When  a  party  to  a  contract  of  pur- 
chase entered  into  possession  and  failed 
before  Ihepurchase-mone^'  became  due, 
and  the  surety  for  the  vendee  asked  the 
vendor  to  be  substituted  in  the  vendee's 
place,  and  the  title  meanwhile  failed 
for  non-payment  of  taxes,  it  was  held 
that  a  contract  for  a  conveyance  of 
title  could  be  shown  to  have  been 
made  by  mistake,  the  real  agreement 
being  to  give  to  the  surety  the  rights  of 
his  principal.  Bradford  v.  Union  Bank 
of  Tennessee,  13  How.  (U.  S.)  57. 

A  mortgage  misdescribing  the  prop- 
erty must  be  corrected,  before  foreclos- 
ure proceedings  are  begun.  Davis  v. 
Cox,  6  Ind.  481.  See  also  Sibert  v. 
McAvoy,  15  111.  106.  Com/fl?-e  Dejar- 
natt  V.  Cooper,  59  Cal.  703.  Daven- 
port V.  Sovil,  6  Ohio  St .  459.  It  has 
been  held  that,  when  a  defendant  to  a 
bill  to  foreclose  a  mortgage  desires  a 
reformation  of  the  mortgage  ,  he  must 
file  a  cross-bill.  French  v.  Griffin,  18 
N.  J.  Eq.  279.  See  also  Hogan  f. 
Smith,  i5  Ala.  600;  Steamboat  Belfast 
■V.  Boon  &  Co.  41  Ala.  50. 

The  name  of  a  grantee  in  a  mortgage 
may  be  corrected  and  the  mortgage 
foreclosed  in  the  same  suit.  Miller  v. 
Davis,  10  Kan.  541. 

An  assignee  of  a  mortgage  has  the 
same  right  to  have  a  mortgage  corrected 
for  mistakes  that  the  mortgagee  has. 
Ruhling  V.  Hackett,  i  Nev.  360.  Wash- 
burn V.  Merrills,  Day's  case  in  E.  Nov. 
139  ;  Gillespie  v.  Moon,  2  John.  (N.  Y.) 
Ch.  585  ;  s.  c,  7  Am.  Dec.  559. 

In  Barnett  v.  People's  Bank  of  New- 
man, 65  Ga.  51,  the  complainant 
sought  to  have  a  deed  reformed  into  a 
mortgage,  on  the  ground  that  she  and 
her  husband  had  understood  it  to  be  a 
mortgage,  and  that  they  had  executed  it 
with  that  intent;  but  it  was  held  that 
under  the  Georgia  laws  of  1871  as  to 
rules   to  secure  loans,  etc.,  such  refor- 


mation could  not  be  made.      See  also 
Brown  v.  Balen,  33  N.  J.  Eq.  469. 

A  deed  will  be  reformed  against  the 
widow,  heirs  or  devisees,  administra- 
tors or  executors  of  the  grantor.  Wilson 
w.  Stewart, 63  Ind.  294;  Smith  f.  Greely 
14  N.  H.  378. 

In  order  that  a  deed  may  be  reformed 
for  mistake,  it  must  be  shown  that  the 
complainant  seeking  the  reformation 
holds  under  it.  Ballentine  v.  Clark, 
38  Mich.  395.  But  when  the  mistake 
has  appeared  in  a  series  of  convey- 
ances, the  last  vendee  may  have  the 
original  deed  corrected.  Blackburn  v. 
Randolph,  33  Ark.  119. 

When  the  mistake  is  not  as  to  the 
contents  of  a  deed  but  as  to  their  effect, 
a  court  of  equity  will  not  correct  it. 
Toops  V.  Snyder,  70  Ind.  554. 

A  mistake  in  a  mortgage  may  be 
corrected  even  after  sale  on  foreclosure, 
and  all  intervening  conveyances  in 
which  the  same  mistake  has  been  made 
will  also  be  corrected.  Greely  v.  De 
Cottes,  5  South.  (N.J.)  239.  See  also 
Quivey  v.  Baker,  37  Cal.  465;  Waldron 
V.  Letson,  15  N.  J.  Eq.  126.  Compare 
Miller  v.  Kolb,  47  Ind.  220;  Armstrong 
V.  Short,  95  Ind.  331;  Davenport  v. 
Sovil,  6  Ohio  St.  459. 

When  the  mistake  is  corrected  after 
foreclosure  so  as  to  embrace  lands  not 
included  in  the  mortgage,  the  right  of 
the  mortgagor  to  redeem  is  revived. 
Provost  x>.  Rebman,  2i  Iowa  419. 

Where  both  parties  are  mistaken  as 
to  the  boundary  or  lines  of  survey,  the 
deed  may  be  reformed.  Trout  v. 
Goodman,  7  Ga.  383. 

Equit3'  will  reform  a  deed  where  it 
varies  from  the  terms  of  the  contract, 
regardless  of  the  statute  of  frauds,  and 
although  the  mistake  consists  in  other 
land  than  that  intended  to  be  conveyed. 
Noel  V.  Gill,  84  Ky.  241 ;  Busby  v.  Lit- 
tlefield,  31  N.  H.  193. 

When  the  wrong  land  has  been  con- 
veyed, the  deed  may  be  corrected  by 
transferring  the  encumbrance  put  upon 
the  lot  not  inteiided  to  be  conveyed,  to 
the  one  intended.  Weston  v.  Wilson, 
31  N.J.  Eq.  51. 

The  fact  that  a  purchaser  purchased 
with  a  warranty  does  not  prevent  him 
from  having  relief  for  a  mistake.  V/all 
V.  Arrington,  13  Ga.  88. 

A  deed  should  not  be  held  void  for 
uncertaint3'  unless  all  means  to  sustain 
it  have  failed;  and  where  a  deed  con- 
tains a  wrong  description,  but  the  land 
can  be  precisely  identified  by  enquiry 
based   on  the    landmarks    referred  to, 
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the  title  held  by  the  grantor  is  not 
merely  equitable  but  legal,  and  may  be 
encumbered  as  such.  Dwight  i'.  Tj'ler, 
49  Mich.  614. 

It  was  held  in  Kilpatrick  v.  Strozier, 
67  Ga.  247,  that  when  a  deed  b\-  mistake 
did  not  include  a  certain  tract  of  land, 
there  could  be  no  constructive  posses- 
sion of  such  land  so  as  to  entitle  the 
grantee  to  have  the  deed  reformed;  but 
compare.  Bradwell  v.  Phillips,  30  Ohio 
St.  255. 

It  has  been  held  that  a  tax  deed  will 
not  be  reformed  for  an  erroneous  de- 
scription of  the  land.  Keepfer  v.  Force, 
S6  Ind;  Si. 

In  ah  action  to  have  a  deed  reformed 
in  which  it  appears  that  no  mistake  was 
made,  the  plaintiff  cannot  have  a  legal 
construction  put  upon  the  contract. 
That  must  be  done  in  a  court  of  law. 
Oakville  Co.  v.  Double  Pointed  Tack 
Co.,  105  N.  Y.6s8. 

Where  more  land  was  conveyed  than 
was  intended,  the"  fact  that  the  deed  was 
carefully  read  over  to  the  grantor  be- 
fore signing,  does  not  prevent  the 
grantor  from  having  the  deed  reformed. 
Kostenbader     v.    Peters,    80     Pa.     St. 

438- 

As  to  cases  where  the  intention  was 
to  convey  more  land  than  the  deed  cov- 
ers, see  Glass  v.  Hulbert,  102  Mass.  24; 
8.  c,  3  Am.  Rep.  41S.  But  see  contra., 
Hitchins  v.  Pettingill,  58  N.  H.  386,  and 
cases  cited. 

A  very  just  and  equitable  rule  as  to 
correction  of  mistakes  in  deeds  is  laid 
down  in  Stedwell  v.  Anderson,  21 
Conn.  139.  Waite,  J.,  says:  "After  a 
careful  examination  of  the  leading  cases 
uponthe  subject,  we  held  (19  Conn.  548) 
that  a  party  who  had  paid  money,  under 
a  mistake  as  to  his  rights  and  duty, 
which  he  was  under  no  legal  or  moral 
obligation  to  paj',  and  which  the  party 
receiving  it  had  no  right  in  good"  con- 
science to  retain,  might  recover  it  back 
in  an  action  at  law,  whether  the  mistake 
was  one  of  law  or  of  fact.  Subsequent 
reflection  has  not  led  us  to  doubt  the 
correctness  of  that  rule.  The  same 
principle  may  be  applied  to  the  convey- 
ance of  property,  as  to  the  payment  of 
money,  although  the  mode  of  redress  in 
the  one  case  may  be  different  from  that 
in  the  other." 

Equity  may  compel  a  party  holding 
more  land,  by  a  deed  executed  by  mis- 
take, than  his  purchase,  to  quit  claim  to 
the  real  owner  the  part  that  he  fraudu- 
™iy  holds.    Busby  v.   Littlefield,   31 


N.H. 


193- 


Judicial  Sales. — If  grounds  exist 
which  would  authorize  a  court  of  equity 
to  correct  a  conveyance  for  a  mistake  in 
a  private  sale,  the  same  state  of  facts 
would  authorize  such  correction  in  the 
case  of  a  judicial  sale.  Miller  v.  Craig, 
83  Kv.  623.62^;  Dawson  v.  Goodwin,  15 
B.  M"on.  (Ky.")  439;  Cosby  v.  Wickliffe, 
12  B.  Mon.  (Ky.)  202. 

A  purchaser  at  a  probate  sale  pur- 
chases at  his  peril,  and  in  case  of  failure 
of  title  he  cannot  have  the  sale  set 
aside  because  the  court  had  no  jurisdic- 
tion, such  mistake  being  one  of  law. 
Burns  -■.  Hamilton,  33  Ala.  210;  s.  c, 
70  Am.  Dec.  570.  See  also  Bennett  v. 
Owen,  3  Ark.  117. 

A  purchaser  at  a  mortgage  sale  can- 
not have  the  mistake  in  a  description 
corrected  and  have  his  title  cover  other 
land  rhan  that  described  in  the  mort- 
gage, on  the  ground  that  by  mistake  the 
mortgage  did  not  cover  the  land  in- 
tended. Schwickerath  v.  Cooksa>',  53 
Mo.  75. 

The  Supreme  Court  of  Indiana 
makes  a  distinction  between  descrip- 
tions which  are  legally  defective  so  as 
to  convey  nothing,  which  it  calls  mis- 
takes of  law,  and  descriptions  which  are 
correct  as  to  the  land  described.  In 
Baker  v.  Pj-att,  108  Ind.  61,  the  court 
say:  '  In  our  opinion,  the  mistake  was 
in  no  sense  a  mistake  of  law,  because, 
as  a  matter  of  law,  the  description  in 
the  deed  was  sufficient  to  have  carried 
the  land  described  had  it  belonged  to 
the  father.  It  will  be  found  that  the 
mistakes  denominated  mistakes  of  law 
were  cases  where  the  descriptions  used 
were  so  defective  as  to  convey  nothing, 
and  that  the  mistakes  of  the  parties 
were  in  supposing  them  sufficient;  in 
other  words,  mistakes  as  to  the  legal 
sufficiency  of  the  description  used." 
See  also  McCasland  v.  yEtna  Life  Ins. 
Co.  108  Ind.  130;  Armstrong  v.  Short, 
95  Ind.  327;  Heavenridge  v.  Mondy,  49 
Ind.  434;  Easter  v.  Severin,64  Ind.  375; 
Easter  v.  Severin,  78  Ind.  540;  Nelson 
V,  Davis,  40  Ind.  366;  Nicholson  v. 
Caress,  59  Ind.  39. 

Deficiency. — When  land  is  described 
as  being  a  certain  number  of  acres,  "be 
the  same  more  or  less,"  in  the  absence  of 
fraud, neither  party  can  have  the  deed  re- 
formed for  a  deficiency.  Smallwood  v. 
Hatton,  4  Md.  Ch.  95.  See  also  Stull  v. 
Hurtt,  9  Gill  (Md.)  446;  Ketchum  v. 
Stout,  20  Ohio  453;  Marvin  v.  Bennett. 
26  Wend.  (N.  Y.)  169;  Morris  Canal 
Co.  V.  Emmett,  9  Paige  (N.  Y.)  168; 
s.  c,  37  Am.  Dec.  388.     Compare  Paine 
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-'.  Upton,  Sy  N.  Y.  327;  s.  c,  41  Am.  Rep. 
371:   Noble  X'.  Googins,  99  Mass  231. 

But  the  words  "more  or  less''  are  to 
be  construed  to  cover  only  small  defici- 
encies or  excesses.  Coons  v.  North,  27 
Mo.  73;  Nelson  v.  Matthews,  2  Hen.  & 
M.  (Va.)  164;  s.  c,  Am.  Dec.  620; 
Thomas  v.  Perry,  i  Pet.  (C.  C.)  49; 
O'Connell  v.  Duke,  29  Tex.  299;  s.  c, 
94  Am.  Dec.  282;  Farenholt  v.  Perry, 
29  Tex.  316;  Quesnel  v.  Woodlief,  6 
Call  (Va.)  218. 

If  the  parties  did  not  intend  that 
there  should  be  any  hazard  of  gain  or 
loss,  although  they  described  the  land  as 
"so  many  acres  or  more,"  a  surplus 
large  enough  to  have  affected  the  con- 
tract, had  it  been  known,  will  be  good 
ground  for  reforming  the  deed  for  a 
mistake.  O'Connell  -0.  Duke,  29  Tex. 
299;   Farenholt  f.  Perry,  29  Tex.  316. 

When  the  number  of  acres  in  a  tract 
sold  were  innocently  represented  as  300 
acres,  when,  in  fact,  there  were  onl_y  282 
acres,  and  the  vendee  accepts  a  deed 
from  the  owner,  reciting  the  latter  num- 
ber as  the  correct  quantity,  the  vendee 
cannot  have  relief  in  equity  for  the  de- 
ficiency'. Capshaw  z'.  Fennell,  12  Ala. 
780.  So  when  the  land  is  sold  \>y  one 
survev  and  a  later  one  makes  it  less. 
Iverson  v.  Wilburn,  65  Ga,  103;  Golds- 
borough  V.  Ringgold,  i  Md.  Ch.  239. 

In  Martin  f.  Hamlin,  18  Mich.  3^4; 
s.  c,  roo  Am.  Dec.  181,  the  complainant 
bought  a  tract  of  land  which  had  never 
been  surveyed,  but  which  was  well 
known  to  both  parties,  and  the  vendor 
said  that  he  would  warrant  the  tract  to 
contain  no  acres,  and  said  that  the 
vendee  might  get  the  land  survej'ed, 
and  if  it  fell  short  he  would  make  a  pro- 
portionate reduction  in  the  mortgage. 
The  description  in  the  deed  was  "con- 
taining one  hundred  and  ten  acres."  It 
was  finally  surveyed  by  the  county  sur- 
veyor and  found  to  contain  93^2  acres. 
Upon  a  bill  filed  to  compel  the  vendor  to 
make  an  endorsement  upon  the  mort- 
gage and  note,  it  was  held  that  complain- 
ant  was  not  entitled  to  any  relief. 
Christiancy,  J.,  in  delivering  the 
opinion  of  the  court,  says:  "From  this 
statement,  it  is  clear,  ist,  that  the  verbal 
agreement,  if  inade  as  claimed  by  the 
complainant,  constituted,  while  the 
matter  remained  in  parol,  a  part  of  the 
terms  of  the  entire  contract  of  purchase 
or  sale. 

"2nd.  That  the  papers  executed  by  the 
parties,  together  with  the  payment  of  a 
part  of  the  purchase  monej',  were  in- 
tended and  understood  by  both  parties, 


as  the  consummation  of  the  sale  by  the 
one  ^nd  tne  purchase  b^'  the  other. 

"3rd.  That  the  omission  to  insert  in 
the  deed  or  mortgage  or  a  separate  in- 
strument any  stipulation  with^reference 
to  a  survey  to  be  had  of  the  land,  or  the 
allowance  or  endorsement  for  defici- 
ency, was  not  the  result  of  an}'  mistake 
of  fact,  or  of  inadvertence  from  th^  sub- 
ject not  occurring  to  the  mind  of  the 
complainant;  but  that  the  subject  of 
such  survey  and  deficiency  was  present 
to  his  mind  during  the  drawing  of  the 
papers,  and  that  the  deed  was  drawn 
without  the  words  "more  or  less"  with 
the  idea  that  it  would  operate  as  a 
guaranty  of  the  quantity.  Thai  the 
parties  knew  the  contents  of  all  the 
papers  executed,  that  all  were  executed 
and  exchanged  without  oversight  or 
mistake  of  fact,  in  the  very  form  in- 
tended by  all  the  parties,  and  that  thi'v 
contained  all  ^that  the  parties  intended 
should  be  contained  in  an}-  written  evi- 
dence of  the  transaction  between  them. 

"If,  in  accepting  the  deed  and  exchang- 
ing papers,  he  did  not  intentionally 
abandon  all  claim  to  compensation  for 
deficiency,  he  must  have  relied  either,  , 
,first,  upon ,  the  quantity  mentioned  in 
the  deed  as  a  guaranty,  or,  second, 
wholly  upon  the  contemporaneous  ver- 
bal agreement,  or,  third,  upon  both  to- 
gether. If  he  relied  upon  the  first,  it 
was  a  mistake  of  the  legal  effect  of 
the  instrument,  the  contents  of  which 
he  knew — purely  a  mistake  of  law.  This 
is  no  ground  for  relief"  It  was  also 
claimed  that  the  verbal  agreement  was 
merged  in  the  deed,  which,  in  the  ab- 
sence of  fraud,  was  presumed  to  contain 
all  the  terms  finally  agreed  upon.  The 
court  took  the  position  that  nearly  all 
cases  where  relief  has  been  granted  for 
deficiency  were  cases  based  upon  con- 
tract of  sale  and  before  the  final  execu- 
tion of  the  conveyance;  and,  while  the 
right  to  reform  deeds  for  a  mistake  in 
the  quantity  of  land  is  not  denied,  it 
is  held  to  require  much  stronger  evi- 
dence than  before  the  deed  is  made. 
See  also  Brumbaugh  v.  Chapman,  45 
Ohio  St.  368;  Whitney  v.  Smith,  33 
Minn.  124;  Dunham  v.  New  Britain; 
55  Conn.  378. 

It  seems  that  the  designation  ot  a 
tract  of  land  as  containing  a  certain 
number  of  acres,  is  not  a  covenant  that 
there  are  that  many.  Powell  v-  Clark, 
<^  Mass.  355;  s.  c,  4  Am.  I)«^-  °7! 
Mann  v.  Pearson,  2  Johns.  (N.  Y.)  371 
Perkins  v.  Webster,  2  N.  H.  287;  Mar- 
vin V.  Bennett,  26  Wend.  (N.  Y.)  169; 
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Large  v-  Penn,  6  S.  &  R.  (Pa.)  4SS; 
Weart  v.  Rose,  16  X.  J.  Eq.  290;  Steb- 
bins  r.  Edd.v,  4  Mason  (U.  S.)  414; 
Williams  :■.  Hathaway,  19  Pick.  (Mass.) 
587;  Kreiter  v.  Bomberger,  82  Pa.  St. 
rg;  Beall  v.  Berkhalter,  26  Ga.  566. 

But  when  the  difference  between  the 
actual  and  estimated  quantity  of  land  is 
so  great  as  to  warrant  the  conclusion 
that  the  contract  would  not  have  been 
entered  into  had  the  truth  been  known, 
the  injured  party  is  entitled  to  relief  in 
equity  on  the  ground  of  gross  mistake. 
Weart  v.  Rose,  16  N  J.  Eq.  290;  Bel- 
knap V.  Sealey,  2  Duer  (X.  Y.)  ^70; 
Quesnel  ;■.  Woodlief,  6  Call  (Va.)  218; 
Harrison  v.  Talbott,  2  Dana  (Ky.)  25S; 
Shelby  v.  Smith,  2  A.  K.  Marsh.  (Ky.) 
504;  Couse  V.  Bo^'les,  4  N.  J.  Eq.  212. 
Where  the  deed  was  based  on  an  en- 
gineer's survey  which  was  wrong,  re- 
lief may  be  granted.  Winnipiseogee 
etc.  Co.  V.  Perley,  46  N.  H.  4S3; 
Stamper  v.  Hawkins,  6  Ired.  (N.  Car.) 
Eq.  7. 

Where  sale  of  land  was  at  a  specific 
price  of  $135  per  acre,  and  the  defici- 
ency in  quantity  paid  for  was  six  acres 
out  of  s6  acres  sold,  it  was  held  that  the 
deficiency  was  too  large  not  to  be  re- 
lieved against  in  equity.  Hoover  v. 
Senseman  (Pa.  18S6),  4"Atl.  Rep.  730. 
Where  a  tract  of  land  is  sold  by  name 
or  description,  a  mutual  tnistake  as  to 
quantity  is  not  a  ground  for  equitable 
relief  So  held  where  it  was  described, 
as  my  Elisha  Lacy  tract  of  land  in 
Sumter  county,  containing  1,060  acres 
more  or  less.  Winston  v.  Browning, 
61  Ala.  80. 

mstakes  in  names  of  parties  in  deeds 
and  mortgages  may  be  corrected,  and 
omitted  names  inserted.  Parlin  v. 
Stone,  I  McCrary  (U.  S.)  443;  Bohanan 
1).  Bohanan,  3  111.  App.  502;  Roszell  v. 
Roszell,  109  Ind.354;  Carver  zf.  Carver, 
97  Ind>  497;  Douglass  v.  Branch  Bank, 
19  Ala.  659;  McMillan  v.  New  York 
etc.  Co.,  29  N.  J.  Eq.  610. 

Where  two  grantees  are  named  in- 
stead of  one,  the  one  having  no  equity 
in  the  transaction  cannot  set  up  a  claim 
against  the  other.  jNIcCann  v.  Letcher, 
8B.  Mon.  (Ky.)  320.  See  also  Court- 
wright  -J.  Courtwright,  63  Iowa  356; 
Stedwell  v.  Anderson,  21  Conn.  139. 

But  when  the  grantor  deeded  to  the 
trustee  when  he  supposed  he  was  deed- 
ing to  cestui  que  trust,  the  deed  will 
not  be  set  aside.  Whitesides  v.  Taylor, 
">S  111-  496.  An  instrument  omitting 
the  name  of  one  of  the  parties  may  be 
reformed  by  the  written  consent  of  the 


party  whose  name  is  omitted.  Real 
Estate  Trust  Co.  v.  Balch,  45  K.  Y. 
Super.  Ct.  528. 

Dates. — Where  the  date  of  an  instru- 
ment is  inserted  wrongly  by  mistake  it 
may  be  corrected.  Jones  v.  Sweet,  77 
Ind.  1S7;  Exchange  Bank  v.  Russell,  50 
Mo.  531. 

"By  posting,"  held  to  be  a  mistake 
for  "or  posting."  Watson  v.  Sherman, 
84  111.  263. 

Words  of  Inheritance. — Where,  by 
mistake  in  a  deed,  words  of  inheritance 
are  omitted,  such  mistake  may  be  cor- 
rected. Wright  V.  Delafield,  23  Barb. 
(X.  Y.)  498;  1-Iunt  V.  Frazier,  6  Jones 
(N.  Car.)  Eq.  90;  Nicholson  v.  Caress, 
59  Ind.  39;  Randolph  t-.  Xew  Jersey 
etc.  R.  Co.,  28  N.  ].  Eq.  49;  Wanner  v. 
Sisson,  29  X.  J.  Eq.  141;  Gale  v.  Morris, 
29  N.  J.  Eq.  222;  McMillan  v.  Fish,  29 
X.  J.  "Eq.  610;  Rutledge  v.  Smith,  i 
Busb.  (X.  Car.)  Eq.  283;  Coe  t'.  Xew 
Jersey  Midland  R.  Co.,  31  N.  J.  Eq. 
105. 

Interest  Conveyed. — Where,  by  mis- 
take, a  larger  or  smaller  interest  iscon- 
vej'ed  than  is  intended,  the  mistake  will 
be  corrected.  Thus,  where  a  convey- 
ance in  fee  is  obtained  from  one  sup- 
posing that  only  a  life  estate  is  given, 
the  conveyance  will  be  reformed.  Sum- 
mers V.  Coleman,  80  Mo.  488;  Clavton 
V.  Freet,  10  Ohio  St.  544.  See  also 
Day  V.  Day,  84  N.  Car.  408. 

Or  where  a  material  reservation  or 
easement  is  b3'  mistake  omitted  from 
the  deed.  Althey  r.  McHenry,  6  B. 
Mon.  (Kv.)  50;  Sawyer  ik  Hanson,  48 
Wis.  611: 

A  discharge  of  a  inortgage  entered 
by  mistake  in  the  margin  of  the  record 
thereof  in  the  registry-  of  deeds,  may  be 
set  aside  in  equity.  Bruce  v.  Bonnej', 
12  Gray  (Mass.)  107. 

Seals. —  Where  an  instrument  has 
been  executed,  and  the  ailixing  of  seals 
has  been  omitted  by  mistake,  such  in- 
strument may  be  corrected.  Colches- 
ter f.  Culver,  29  Yt.  ill;  Bullock  v. 
Whipp,  15  R.  I.  195;  Wadsworth  v. 
Wendell,  5  Johns.  (N.  Y.)  Ch.  224; 
Allen  V.  Elder,  76  Ga.  674;  Daniels  v. 
Davison,  17  Ves.  433;  Probate  Court  zi. 
May,  52  Vt.  182;  Rutland  v.  Paige,  24 
Vt.  181;  Montville  v.  Haughton,  7 
Conn.  543;  Mitchell  v.  Tinsley,  69  Mo. 
442;  Bernard's  Township  v.  Stebbins, 
109  U.  S.  341;  Draper  v.  Springport, 
104  U.  S.  501;  Neal  v.  Gregory,  19  Fla. 

356- 

Where,  by  statute,  the  use  of  a  seal  is 
mandator^' — "an   essential  part  of  the 
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and  bounds,  a  mistake  as  to  the  quantity  of  tlie  land  conveyed,  in 
tiie  absence  of  fraud,  will  not  be  corrected  '^  and  so,  too,  a  deed  to 
property  in  which  the  grantor  had  no  interest,  at  the  time  of 
making  the  conveyance,  will  not  be  reformed.^  Nor  will  a  court 
of  equity  correct  such  a  mistake  as  some  omission  of  statutory 
requirements  in  tht  deed  of  a.  feme-covert  essential  to  its  validity.* 


transaction" — the  case  may  be  difterent. 
See  Bernards  Township  v.  Stebbins, 
109  U.  S.  341;  Draper  v.  Springport, 
104  U.  S.  501. 

Equity  will  not  affix  a  seal  to  a  vol- 
untary instrument,  though  necessary 
and  agreed  upon.  Eaton  v.  Eaton,  15 
Wis.  259. 

Where  the  mistake  is  apparent  on 
the  face  of  the  deed  a  court  of  equity 
will  not  hesitate  to  correct  it.  Thus, 
where  the  seal  was  omitted,  and  also 
the  words  "grant,  bargain  and  sell,"  the 
deed  was  corrected  without  any  parol 
testimony.  Mitchell  v.  Tinsley,  69  Mo. 
442;  Wadsworth  v.  Wendell,  e,  Johns. 
(N.Y.)  Ch.  224. 

Mistakes  in  Numbers. — When  lots  are 
deeded  by  numbers  which  are  incorrect, 
the  deed  will  be  reformed  on  proof  that 
the  wrong  numbers  were  inserted  by 
mistake.  Dod  1'.  Paul,  43  N.  J.  Eq. 
302;  Johnson  r.Johnson,  8  Baxt.  (Tenn.) 
261.  See  also  Warburton  v.  Lauman, 
2  Greene  (Iowa)  420. 

Mistake  In  Name  of  Points  of  Com- 
pass.—  Where  "southwest"  instead  of 
"southeast"  is  written  in  a  mortgage  by 
mistake  it  may  be  corrected.  Dayton 
1'.  Citizen's  Nat  Bank,  11  111.  App. 
501 1  Jones  z'.  Sweet,  77  Ind.  187;  Sowler 
V.  Day,  58  Iowa  252;  Davenport  v. 
Sovil,  6  Ohio  St.  459.  See  also  Wa- 
genblast  t'.  Washburn,  i2Cal.  208;  Mor- 
rison V.  Collier,  79  Ind.  417;  Weart  v. 
Rose,  \f>  N.J.  Eq.  290;  Gouveneur  v. 
Titus.  6  Paige  (N.  Y.)  347. 

1.  Dalton  V,  Rust,  22  Tex.  133. 

Where  land  has  been  described  by 
metes  and  bounds  as  containing  a  cer- 
tain number  of  acres,  but  as  lying  be- 
tween two  other  tracts  svhich  are  much 
nearer  together  than  the  distance  men- 
tioned in  the  description,  and  the  inter- 
vening space  containing  much  less  than 
as  described,  equity  will  correct  the  mis- 
take. Moore  v.  Hazelwood,  67  Tex.  624. 

Where  an  executory  contract  is 
made  for  the  sale  of  lands  and  the 
quantity  is  by  mistake  misrepresented, 
the  contract  will  be  rescinded,  although 
it  is  conveyed  by  metes  and  bounds 
with  the  qualifying  words  "more  or 
less".     Belknap  v.  Scale}',  4  N.  Y.  143; 


s.  c,  67  Am.  Dec.  i2o;  Paine  v.  Upton, 
87  N.  Y.  327;  Noble  v.  Googins,  99 
Mass.  231. 

In  Yost  V.  Mallicote,  77  Va.  610, 
where  the  vendor  represented  a  tract  of 
land  as  containing  "certainly  two  hun- 
dred and  forty  and  probably  two  hun- 
dred and  fifty  acres,"  when  in  fact  it 
contained  much  less,  the  mistake  in 
the  deed  was  corrected. 

2.  Denson  v.  McLeloy,  31  Ga.  1536; 
Daggett  V.  Ayer  (N.  H.,  1889),  i8  Atl. 
Rep.  169;  Easterwood  v.  Linton,  36 
Ala.  175. 

3.  Gebb  V.  Rose,  40  Md.  3S7;  Dick- 
inson V.  Glenney,  27  Conn.  104;  Mar- 
tin V.  Dwelly,  6  Wend.  (N.  Y.)9;  5.  t., 
21  Am.  Dec.  245;  Grapingether  c. 
Fejerbary,  9  Iowa  163;  s.  c,  74  Am. 
Dec.  336;  Carr  v.  Williams,  10  Ohio 
305;  s.  c,  36  Am.  Dec.  87;  Board  of 
Trustees  v.  Davison,  65  111.  124;  Moul- 
ton  V.  Hurd,  20  111.  137;  s.  c,  71  Am. 
Dec.  257;  Purcell  i<.  Garhove,  17  Ohio 
105;  s.  c,  49  Am.  Dec.  448.  See  also 
Petesch  v.  Hambach.  48  Wis.  443; 
Martin  w.  Hargardine,  46  111.  322;  Mon- 
tana Nat.  Bank  t).  Schmidt,  6  Mont  609. 

A  defective  execution  of  a  power  by 
a  wife  cannot  be  aided  in  equity  in 
favor  of  her  husband.  Breit  r'.  Yeaton, 
loi  111.  242. 

By  statute  of  March  27th,  1869,  a 
married  woman  over  eighteen  years  of 
age,  joining  her  husband  in  a  deed,  will 
be  bound  as  if  she  were  sole.  Brad- 
shaw  V.  Atkins,  no  111.  323. 

In  Indiana,  the  rule  that  defective 
deeds  of  married  women  cannot  be  cor- 
rected in  equity,  does  not  prevail. 
Styers  v.  Robbins,  76  Ind.  ,^47;  Haraar 
V.  Medsker,  60  Ind.  413;  Carper  v. 
Munger,  62  Ind.  481 ;  Wilson  v.  Stewart, 
63  Ind.  293. 

Nor  in  California.  Savings  and 
Loan  Societv  v.  Meeks,66  Cal.  37i'. 

OMo.— By  "statute  in  1S57  a  married 
woman's  deed  could  be  corrected  for  a, 
mistake,  and  the  statute  was  allowed  a 
retroactive  effect.  Goshorn  v.  Purcell, 
II  Ohio  St.  641.  See  also  Davenport 
V.  Sovil,  6  Ohio  St.  4i;9. 

Also  in  Illinois.  Snell  v.  Snell,  i23 
111.  403. 
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But  the  omission  of  the  name  of  a  trustee  in  a  trust  deed  may  be 
supplied.^  An  obvious  mistake  in  a  deed  will  not  be  corrected 
in  equity,  at  the  instance  of  the  grantee,  where  the  circumstances 
under  which  it  was  obtained  were  oppressive.^  And  where  the 
party  making  a  mistake  in  a  deed  is  willing  to  rectify  it,  a  court 
of  equity  will  not  interfere.^ 

3.  Wills. — The  jurisdiction  of  a  court  of  equity  in  correcting 
mistakes  in  wills  is  very  limited,  and  in  general  is  confined  to 
mistakes  apparent  upon  the  face  of  the  instrument.*  However, 
the  Christian  name  of  a  legatee  has  been  corrected  when  it  was 
mistaken  by  the  testator.*  But  a  mistake  in  the  description  of 
the  property  conveyed    is  no   ground    for  relief.^     Where,  from 


When  a  deed  was  given  by  a  married 
woman  of  her  separate  estate  partly 
for  the  purpose  of  family  support  and 
partly  for  a  debt  of  the  husband,  wherein 
was  a  mistake  in  the  description  which 
prevented  the  deed  taking  effect,  it  was 
held  that  it  could  be  reformed  upon  the 
grantee  paying  the  wife  the  amount  of 
the  husband's  debt.  Connor  v.  Arm- 
strong, 86  Ala.  262. 

1.  Burnside  v  Wayman,  49  Mo. 
356;  Exchange  Bank  v.  Russell,  50  Mo. 

551- 

2.  Grantham  v.  Bizzel,  3  Hawks  (N. 
Car.)  196. 

3.  Beck  V.  Simmons,  7  Ala.  71. 

4.  Jackson  v.  Payne,  2  Mete.  (Ky.) 
567;  Huntt;.  White,  24  Tex.  643;  Sher- 
wood V.  Sherwood,  45  Wis.  357;  s.  c, 
30  Am.  Rep.  757;  Goode  v.  Goode,  22 
Mo.  518;  s.  c,  66  Am.  Dec.  .630;  2 
Pomeroy  Eq.;  i  Story  Eq.,  §  179; 
Chambers  v.  Watson,  56  Iowa  676; 
Williams  on  Executors. 

In  order  to  carry  out  the  intention  of 
the  testator  ''or"  may  be  construed 
"and,"  and  "if  "when."  Maberly  v. 
Strude,  3  Ves.  450;  Bell  -u.  Phyw,  7 
Ves.  459;  Stubbs  v.  Sargon,  2  Keen 
25s;  White  V.  Supple,  2  Dr.  and  W. 
471;  Heathering  v.  Oakman,  2  Y.  and 
Coll.  C.  C.  299;  Smart  v.  Clark,  3  Russ. 
Chan.  Cas.  365.  But  see  Doe  v.  Cooke, 
7  East.  269;  Doe  v.  Rawding,  2  B.  and 
A.  441;  Girdlestone  v.  Doe,  2  Sim.  225; 
Bartleman  v.  Murchison,  2  Russ.  and 
M.  126. 

In  Tomkins  v  Tomkins,  cited  3  Atk. 
257,  a  bequest  of  £50  each  to  the  three 
children  of  A  was  construed  to  applj' 
to  the  fourth  child  also,  A  having  four 
children.  See  also  Garvey  v.  Hibbert, 
19  Ves.  124;  Harrison  v.  Harrison,  i 
Russ.  and  M.  72. 

A  testator  erroneously  stated  in  a 
will  that  the  title   to  certain    property 


was  in  A,  which  was  in  fact  in  himself. 
It  was  held  that  where  the  title  stated 
to  be  in  A  ought  in  equity  and  good 
conscience  to  be  there,  such  mistake 
could  not  be  corrected  in  equity,  but 
that  having  acquired  jurisdiction  it 
would  decree  according  to  the  equities 
of  the  case.  Williams  t;.  Allen,  17  Ga. 
81. 

A  will  cannot  be  reformed  in  equity 
so  as  to  make  it  create  a  separate  estate 
in  a  married  woman,  on  proof  of  an 
agreement  between  the  testator,  who 
was  her  father,  and  her  intended  hus- 
band, that  the  will  of  the  former  should 
exclude  the  husband's  marital  rights. 
Machem  v.  Machem,  28  Ala  374. 

The  word  "dollars"  omitted  in  a 
will  has  been  supplied  after  fifteen  hun- 
dred. Snyder  v.  Warbasse,  11  N.J.  Eq. 
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A  mistake  bj'  a  testator  in  not  having 
the  requisite  number  of  subscribing  wit- 
nesses to  his  will  cannot  be  corrected 
bv  a  court  of  equit3'.  Nutt  v.  Nutt,  i 
Freem.  Ch.  (Miss.)  12S. 

5.  Wood  ;'.  White,  32  Me.  340;  s.  c, 
52  Am.  Dec.  654;  Stockdale  v.  Busby, 
19  Vas.  381.  See  also  Dowset  v.  Sweet, 
Ambl.  174;  Smith  v.  Cenej',  6  Ves.  42; 
Bradshaw  v.  Bradshaw,  2  Young  and 
C.  72;  Bristow  V.  Bristow,  5  Beav.  289. 

The  name  of  a  legatee  which  has 
been  inadvertently  omitted  by  a  testator 
can  not  be  inserted  by  a  court  of  equity. 
Yates  V.  Cole,  i  Jones  (N.  Car.)  Eq. 
no;  Garth  v.    Meyrick,    i    Bro.  C.  C 

3°- 

In  Georgia,  if  a  will  is  executed  under 
a  mistake  of  fact  as  to  the  existence  or 
conduct  of  the  heir  at  law  of  the  testa- 
tor, it  is  inoperative  so  far  as  such  heir- 
at  law  is  concerned,  and  the  testator 
will  be  deemed  to  have  died  intestate 
as  to  him.     §  2403  Ga.  Code. 

6  Robbins  v.  Magee,  76  Ind.  381. 
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the  whole  tenor  of  a  will,  it  is  clear  that  an  omission  has  been 
made  by  mistake,  it  lies  within  the  jurisdiction  of  the  court  to 
make  the  correction.*  Legatees  will  not  be  allowed  to  adduce 
parol  evidence  to  show  that  a  statement  of  fact,  as  to  the  amount 
of  advances  made  to  them,  is  erroneous.^  Verbal  declarations  of 
a  testator  are  not  competent  evidence  to  show  a  mistake  in  a 
will,  but  facts  and  circumstances  may  be.^  Mistakes  in  the  descrip- 
tion of  legacies  may  be  corrected  by  reference  to  the  terms  of  the 
gift  and  evidence  of  extrinsic  circumstance.* 

4.  Powers. — Equity  will  more  readily  correct  mistakes  in  the 
execution  of  a  power  than  in  a  written  contract,  and  courts  of 
equity  only  can  supply  such  defects." 

It  is  a  well  settled  rule  that  equity  will  aid  the  defective  exe- 
cution of  a  power  where  the  donee  of  the  power  has  intended  to 
exercise  it,  but,  through  some  accident  or  mistake,  has  been  pre- 
vented from  doing  so  ;^  but  equity  will  not  interfere  in  the  case 
of  a  non-execution.'     Where  instructions  as  to  the  execution  of 


But  see  Cleveland  v.  Spilman,  25  Ind. 
95;   Black  V.  Richards,  95  Ind.  1S4. 

In  Pocock  V.  Redinger,  108  Ind.  573; 
s.  c,  58  Am.  Rep.  71,  it  was  held  that  a 
mistake  in  the  description  might  be  cor- 
rected. The  will  contained  the  follow- 
ing provision:       "As  to  my  real   estate 

1  dispose  of  it  as  follows:  I  own  the 
east  half  of  the  northwest  quarter,"  etc., 
"and  I  hereby  give  and  bequeath  the 
same  to  my  son."  The  testator  did  not 
own  the  east  half  of  the  northwest, 
but  did  own  the  west  half  The  will 
was  allowed  to  operate  upon  the  land 
intended  to  be  devised. 

1.  Mellor  V.  Daintree,  33  Chan.  Div. 
198.  See  also  Towns  «.  Wentworth,  II 
Moo.  P.  C.  C.  536;  In  re  Redfern,  6 
Chan.  D.  133;  Sweeting  v.  Prideaux,  2 
Chan.  D.  413;  Boys  f.  Williams,  2  Riiss. 
and  M.  689. 

2.  In  re  Wood,  32  Chan.  Divi  517. 
See  also  In  re  Aird's  Estate,  12  Chan. 
Div.  2qi. 

3.  Pocock  V.  Redinger,  108  Ind.  573; 
s.  c,  58  Am.  Rep.  71. 

4.  Williams  on  Executors,  1031; 
Boys  V.  Williams,  2  Russ.  and  M.  C89. 

5.  Oliver  v.  The  Mutual  etc.  Ins.  Co., 

2  Curt.  (U.  S.)  277;  Ashurst  v.  Mill,  7 
Hare  502;  i  Story  Eq.  Jur.  §  169-179; 
2  Sugden  on  Powers  94;  Sinclair  v. 
Jackson,  8  Cow.  (N.  Y.)  544. 

6.  Barr  v.  Hatch,  3  Ohio  527;  John- 
son V.  Cushing,  15  N.  H.  29S;  s.  c,  41 
Am.  Dec.  694. 

While  a  court  will  aid  the  defective 
execution  of  a  power,  it  will  not  supply 
the  execution  where  none  has  been  at- 


tempted or  intended.  Such  intention 
should  clearly  appear.  Lippincott  v. 
Stokes,  6  N.  J.  Eq.  22. 

Nature  of  Defect  wMoli  Will  Be  Aided. 
— It  may  be  laid  down  as  a  general  rule 
that  where  the  intention  to  execute  a 
power  is  sufficiently  declared,  but  the 
act  declaring  the  intention  is  not  an 
execution  of  the  power  in  the  form  pre- 
scribed, there  the  defect  will  be  supplied 
in  equitv.  Shannon  v.  Bradstreet,  i  S, 
&  L.  63". 

Thus,  equity  will  aid  a  defect  which 
arises  from  the  instrument  itself  being 
informal  or  inappropriate,  if  the  inten- 
tion to  execute  the  power  appear 
clearly  in  writing.  Love  v.  Sierra 
Nevada  Min.  Co.,  32  Cal.  639;  s.  c, 
91  Am.  Dec.  602.  See  illustrations  in 
note  to  Toilet  v.  Toilet,  i  Lead.  Cas. 
Eq.  371. 

Equity  will  also  afford  its  aid,  where 
there  has  been  a  defective  execution  by 
a  formal  or  appropriate  instrument; 
thus,  if  the  instrument,  whether  it  be  a 
deed  Or  will,  is  by  the  power  required 
to  be  executed  in  the  presence  of  a  cer- 
tain number  of  witnesses,  and  it  is  exe- 
cuted in  the  presence  of  a  smaller 
number;  or  if  it  is  required  to  be  signed 
and  sealed,  and  seahng  is  omitted, 
equity  will  supply  the  defect.  Wade 
V.  Paget,  I  Bro.  C.'C.  ^63;  Cockerell  v. 
Cholmeley,  i  C.  &  F.  60;  Toilet  v. 
Toilet,     t    Lead.    Cas.   Eq.  372,  no'C' 

7.  Howard  v.  Carpenter,  11  Md.  259; 
Witkinson  v.  Getty,  13  Iowa  157;  s.  c., 
81  Am.  Dec.  428;  Johnson  v.  Cushing, 
15   K.   H.  298;  s.  c,  41  Am.  Dec.  694; 
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a  power  are  imposed  by  the  donor  they  must  be  strictly  followed, 
whether  or  not  they  appear  to  be  unnecessary  or  superfluous.^ 
And  equity  will  never  aid  a  defective  execution  of  a  power,  if,  in 
so  doing,  the  intention  of  the  author  of  the  power  would  be 
defeated.'^  While  equity  may  relieve  against  the  defective  execu- 
tion of  a  power  created  by  a  party,  yet  it  cannot  relieve  against 
the  defective  execution  of  a  power  created  by  law,  or  dispense 
with  any  of  the  formalities  required  for  its  due  execution.^  As  a 
general  rule,  equity  will  not  assist  mere  volunteers,  but  will  aid 
purchasers  for  value,  mortgagees,  lessees  and  creditors  and  persons 
who  have  a  meritorious  standing.  .(See  infra  this  article,  VoL- 
uxTARY  Conveyances.) 

5.  Judicial  Proceedings. — Courts  of  equity  will  grant  relief  in 
cases  of  mistakes  in  judgments,  decrees  or  other  matter  of  record, 
when  the  mistake  is  not  judicial  and  there  is  no  other  method  of 
obtaining  relief.*     Where  a  judgment  has  been  obtained  through 


Norcum  v.  D'Oench,  17  Mo,  98;  Beatty 
l'  Clark,  20  Cal.  11,  12. 

1.  Pepoer's  Will,  i  Parson's  Eq.  (Pa.) 
436;  Porter  v.  Turner,  3  S.  &  R.  (Pa.) 
loS;  Slifer  t>.  Beates,  9  S.'^&  R.  (Pa.)  166; 
Ford  V.  Russell,  i  Freeman  (Miss.)  Ch. 
42;  Marshall  v.  Stephens,  8  Humph. 
(Tenn.)  159;  s.  c,  47  Am.  Dec.  601; 
Bakewell  v.  Ogden,  2  Bush  (Kv.)  265; 
and  see  notes,  Toilet  v.  Toilet,  i  Lead. 
Cas.  Eq.  3S0. 

"Whenever  the  intention  to  execute 
a  power  is  sufficientl}'  manifest,  but  the 
execution  is  defective,  or  it  has  not 
been  executed  according  to  the  terms, 
or  in  the  form  prescribed,  equity  \s\\\ 
correct  the  mistake  or  supply  the  de- 
fect. When  nothing  has  been  done,  or 
attempted  to  be  done,  towards  the  exe- 
cution of  a  power,  equitv,  in  general, 
will  not  interfere,  unless  the  instrument 
creating  the  power  shall  have  vested,  or 
recognized  in  third  persons,  rights,  to 
secure  which  the  execution  of  the 
power  is  necessary.  If  the  attorney  or 
agent  has  attempted  to  execute  the 
power  but  has  done  it  defectively,  the 
party  claiming  under  it  cannot  avail 
himself  of  it  at  law,  but  equity  inter- 
poses its  aid  upon  the  broad  principle 
of  relieving  against  accident  or  mis- 
take."   Barr  v.  Hatch,  3  Ohio  527. 

2.  Thus  a  power  to  be  exercised  b^' 
will  cannou  be  duly  exercised  bv  deed. 
Kerr  on  Fr.  &  Mis.  442. 

But  a  power  of  appointment  by  deed 
may  be  exercised  bv  will.  Notes  to 
Toilet  V.  Toilet,  i   Lead.  Cas.  Eq.  365. 

The  reason  of  this  is  that  in  the 
former  case  the  donor  of  the  power  is 
supposed  to  intend  that  the  power  shall 
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be  ambulator^'  during  the  life  of  the 
donee  of  the  power,  and  that  as  this  inten- 
tion would  be  defeated  by  the  execution 
of  a  deed,  the  power  must  be  strictly 
pursued  and  can  be  exercised  only  by 
will.     Bispham's  Eq.,  §  igj.note. 

A  court  of  equity  mav  aid  the  de- 
fective execution  ot'  a  power  in  behalf 
of  a  bona  fide  purchaser,  but  will  not, 
under  such  pretense,  alter  an  instru- 
ment in  execution  of  a  power  so  as  to 
make  it  a  falsehood  by  striking  out  the 
intention  which  its  words  plainly  ex- 
press and  substituting  another  that  they 
^ve^e  never  meant  to  conve\'.  Griffen 
V.  Ford,  I  Bosw.  (N.  Y.)  123;  Sugden 
on  Powers  341-421. 

3.  Bright  v.  Boyd,  i  Story  (U.  S.) 
47S.     See  generally  It'owers. 

4.  Smith  -',  Butler,  ii  Oreg.  46.  See 
also  Baker  i\  O'Riordan,  65  Cal.  368; 
Loss  V.  Obry,  22  N.J.  Eq.  52;  Bates  f. 
Garrison,  Harr.  (Mich.)  221. 

Where  a  mistake  as  to  the  defendant's 
title  to  land  levied  on  resulted  in  a 
satisfaction  of  an  execution,  such  satis- 
faction may  be  set  aside.  Swaggerty 
V.  Neilson,  8  Baxt.  (Tenn.)  32. 

In  Kentucky,  sureties  of  collectors  ot 
countv  levy  are  entitled  to  inaintain  a 
bill  to  correct  mistakes  made  by  com- 
missioners upon  settlements  with  the 
collectors,  but  an  error  of  the  county 
court  in  rejecting  the  delinquent  list  of 
the  collector  will  not  be  reviewed  in 
equity'.  Campbell  County'  Court  v. 
Coon's,  6  B.  Mon.   (Ky.)  521. 

In  Senter  i'.  Senter,  70  Cal.  6ig.  by 
mistake  a  portion  of  the  property  which 
was  divided  between  husband  and  wife 
in  a  divorce  suit  was  omitted  from  the 
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fraud,  accident  or  mistake  without  fault  on  the  part  of  tlie 
complainant,  equity  will  set  it  aside. ^  But  equity  will  interfere 
with  proceedings  at  law  for  the  -nistake  of  the  vigilant  only,  and 
any  negligence  on  the  part  of  the  complaining  party  will  bar  re- 
lief.^ A  judgment  by  default  through  mistake  may  be  set 
aside. ^ 

6.  Awards  of  Arbitrators. — Courts  of  equity  will  interfere  and 
set  aside  an  award  of  arbitrators  whenever  such  manifest  and  pal- 
pable injustice  is  done,  as  to  show  misconduct  or  evident  mistake 
on  the   part 'of  the  arbitrators.*     But  a,n  award  and    all  matters 


decree.  It  was  helcj  that  the  decree 
should  be  reformed. 

A  deed  executed  by  a  master  in 
chancery  inckided,  according  to  the 
terms  of  a  decree  of  foreclosure,  more 
land  than  was  described  in  the  mort- 
gage. It  was  held  that  a  court  of 
equity  could,  upon  proper  bill  filed,  set 
aside  the  decree  and  sale.  Robins  v. 
Swain,  68  111.  197. 

Where  the  court  made  a  decree  upon 
an  incorrect  cop3'  of  the  record,  it  was 
held  that  the  parties  might  institute  a 
new  action  at  law  without  being  preju- 
diced by  the  decree.  Davis  v.  Young, 
5  J.  J.  Marsh.  (Ky.)  165. 

Equit3'  will  interfere  in  cases  of  mis- 
take in  judgments  and  other  matters  of 
record  injurious  to  the  rights  of  the 
parties.  Quivey  v.  Baker,  37  Cal,  465; 
Gumps  App.,  65  Pa.  St.  476;  Colwell  v. 
Warner,  36  Conn.  224;  Byrne  v.  Ed- 
monds, 23  Graft.  (Va.)  200;  Barthell  v. 
Roderick,  34  Iowa  517;  Kearney  f, 
Sacer,  37  Md.  264;  Wheeler  v.  Kirk- 
land,  23  N.  J.  Eq.  13,  15;  Palmer  v. 
Bethard,  66  111.  529;  Chapman  v.  Hurd, 
67  111.  234;  Wardlaw  ?'.  Wardlaw,  50 
Ga.  544;  I  Story  Eq.  Jur,,  §  166. 

1.  Mastick  v.  Thorp,  29  Cal.  444. 
See  also  Darling  v.  Baltimore,  51  Md.  i; 
Alford  v.  Moore,  15  W.  Va.  597. 

In  Darling  v.  Baltimore,  51  Md.  i,  it 
was  held  that  mere  ignorance  on  the 
part  of  the  attorney  of  a  city,  that  a 
judgment  had  been  rendered,  after  due 
service  of  process,  is  no  ground  for 
pleading  surprise  or  mistake. 

2.  Atlantic  F.  &  M.  Ins. Co.  7'. Wilson, 
5  R.  I.  479.  See  also  Rhode  Island  etc. 
Bank  v.  Hawkins,  6  R.  I.  19S. 

3.  Sanders  v.  Wagner,  32  N.  J.  Eq. 
506.  See  also  5  Am.  &  Eng.  Encyc.  of 
Law  496  z*'. 

4.  Tracy  xi.  Herrick,  25  N.  H.  3S1, 
Rand  v.  Redington,  13  N.  H.  72;  Her- 
rick V.  Blair,  i  John.  (N.  Y.)  Ch.  loi; 
Brown  v.  Bellows,  4  Pick  (Mass.)  179; 


Underbill  v.  Van  Cortland,  2  John.  (N. 
Y.)  Ch.  339,361;  Howell  v.  Howell,  26 
111.  460;  Morris  v.  Ross,  2  H.  &  M. 
(Va.)  408. 

When  the  name  of  the  person  to 
whom  an  award  is  made  is  omitted  by 
mistake  a  court  of  equity  has  power  to 
insert  it.    Williams  v.  Warren,  21  111. 

541- 

Where  a  matter  in  dispute  is  sub- 
mitted to  arbitrators,  and  the  award  is 
made  the  judgment  of  the  court,  a  bill 
to  set  aside  the  award  on  account  of  the 
ignorance  of  the  complainant  as  to  his 
right  to  prevent  the  award  becoming  a 
judgment  by  filing  objections  thereto 
will  not  be  sustained.  Thurmond  v, 
Clark,  47  Ga.  500. 

Where  commissioners  were  appointed 
under  a  will  to  award  the  estate  to  the 
widow  and  heirs,  and  a  mistake  was 
m.ade  in  the  land  which  was  to  be 
awarded  the  widow,  which  was  after- 
wards mortgaged  to  third  persons,  it 
was  held  that  a  court  of  chancery  liad 
the  power  to  correct  lire  award  and 
make  it  conform  to  the  intentions  of  the 
parties.  Baynardi;.  Norris,  5  Gill  (Md.) 
468;  s.  c,  46  Am    Dec.  647. 

Where  arbitrators  on  proof  that  the 
produce  of  twenty  acres  of  land  was 
worth  $9,000,  estimated  the  produce  of 
two  hundrgd  acres  as  worth  l|!90,ooo, 
their  award  was  for  this  reason  set 
aside.     Muldrow  v.  Norris,  2  Cal.  74. 

When  a  contract  between  two  parties 
provides  that  the  estimates  of  an  engi- 
neer are  to  be  binding  upon  the  parties, 
his  decision  may  be  corrected  in  a  court 
of  equity  only  when  fraud,  mistake  or 
undue  irifluence  or  want  of  good  faith 
is  shown.  Mansfield  etc.  Co.  v.  Veeder, 
17  Ohio  385;  Whiteman  v.  New  York, 
21  Hun  (N.  Y.)  117. 

A  mistake  of  a  party  submitting  his 
demands  to  the  arbitrators  will  not 
afl:ect  the  award.  Mcjimsey  v.  Trav- 
erse,  I    Stew.  (Ala.)  244;  s.  c,  18  Am. 
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connected  therewith  will  receive  a  fair  and  liberal  construction. ^ 
The  policy  of  the  law  is  decidedly  in  favor  of  settlements  of 
arbitrators,  and  their  awards  should  be  sustained  wherever  it  can 
be  done  consistently  with  the  rules  of  law.*^  If  arbitrators 
attempt  to  decide  a  matter  according  to  law,  and  mistake  the 
law,  the  award  may  be  set  aside.-^  And  if  the  arbitrator  has  mis- 
taken a  fact  which  is  apparent  on  the  face  of  the  award  the 
award  may  be  set  aside.*  However,  an  error  of  judgment  on  the 
part  of  the  arbitrators  either  as  to  the  law  or  facts  of  a  case  will 
not  vitiate  their  award."  Where  by  mistake  an  award  is  not  exe- 
cuted by  the  arbitrators  in  the  presence  of  each  other,  as  required 
by  statute,  it  is  void.** 


Dec.  43.     See  also  Valle  v.  North  Mis- 
souri R.  Co.,  37  Mo.  445. 

Two  partners  residing  in  different 
foreign  countries  submitted  the  settle- 
ment of  their  partnership  accounts  to 
the  final  decision  of  an  arbitrator 
in  the  United  States  in  1831,  in 
which  settlement  the  amount  *  of 
certain  custom-house  bonds  exe- 
cuted bv  one  of  the  partners  and 
assumed  by  the  firm  was  divided  by 
the  arbitrator  between  the  partners. 
The  partner  who  executed  the  bonds 
died  in  1841  without  paying  them,  and 
it  was  afterwards  decided  that  his  estate 
was  not  liable  for  the  amount.  The 
other  partner  had  accepted  the  settle- 
ment and  acquiesced  in  it  until  1850, 
when  he  filed  a  bill  to  recover  back 
half  the  amount  of  these  bonds,  upon 
the  ground  that  his  partner  had  never 
been  obliged  to  pay  them.  It  was  held 
that  there  was  no  such  mistake  as  vifould 
justify  the  interference  of  a  court  of 
equity,  and  also  that  the  claim  was 
barred  by  lapse  of  time.  Bispham  v. 
Price,  15  How.  (U.  S.)  162. 

It  has  been  held  that  the  only  way 
to  correct  a  mistake  of  law  or  fact  in 
an  award  of  arbitrators  is  by  appeal. 
Morgan's  Appeal,  no  Pa.  St.  271. 

Where  three  partners  submitted  their 
copartnership  affairs  to  an  arbitrator 
for  settlement  and  he.  by  mistake, 
charged  against  one  a  claim  that 
should  have  been  charged  to  all,  it  was 
held  to  be  such  a  mistake  of  a  material 
fact  as  would  vitiate  the  award.  Bur- 
rows V.  Sweet,  143  Mass.  316. 

1.  Spofford  V.  Spofford,  10  N.  H. 
254;  Herrick  v.  Blair  i  John.  (N.  Y.) 
Ch.  101. 

"The  arbitrators  are  judges  of  the 
parties'  own  choosing,  their  pro- 
ceedings and  awards  are  treated  with 
great   liberality,   and    even    a   mistake 


upon  a  doubtful  point  often  will  not 
open  the  award."  Herrick  v.  Blair,  i 
John.  (N.  Y.)  Ch.  loi.  See  also  Chase 
V.  Wetmore,  13  East  357;  Knox  v. 
Symmonds,  i  Ves.  Jun.  368;  Morgan  v. 
Mather,  2  Ve;.  Jun.  22;  Hawkins  v. 
Colclough,  I  Burr.  274;  Fittenson  v. 
Peal,  3  Atk.  529;  Ridoul  v.  Pain,  3  Atk. 
486;  Earle  v.  Stocker,  '■  Vern.  251; 
Cornforth  v.  Geer,  2  Vern.  705;  Ives  v. 
Medcalfe,  i  Atk.  63, 

2.  Johnson  v.  Noble,  13  N.  H.  S06; 
Tracy  v.  Herrick,  25  N.  H.  381;  Ken- 
nedy v.  New  York  etc.  R.  Co.,  3  Duer 
(N.  Y.)  69;  Port  Huron  etc.  R.  Co.  v. 
Callaman,  61  Mich.  22. 

3.  Muldrow  v.  Norris,  2  Cal.  74; 
o.  c,  56  Am.  Dec.  313;  Taylors.  Sayre, 
24  N.  J.  L.  647;  Crissman  v.  Crissman, 
5  Ired.  (N.  Car.)  L.  498;  Charnpne3'S  v. 
Wilson,  R.  M.  Charlt.  (Ga.)  206; 
Greenough  v.  Rolfe,  4  N.  H.  357;  John- 
son V.  Noble,  13  N.  H.  286;  s.  2.,  38 
Am.  Dec.  485;  Johns  v.  Stevens,  3  Vt. 
308. 

In  State  v.  Williams,  9  Gill  (Md.) 
128,  it  was  held  that  if  the  award 
showed  upon  its  face  that  the  arbitra- 
tors had  made  a  mistake  of  law  the 
court  not  only  had  power,  but  was 
bound  to  set  the  award  aside.  But  a 
mistake  of  law  in  an  award  may  be 
proven  by  extrinsic  evidence.  Clay- 
pool  V.  Miller,  4  Blackf  (IndJ  163. 

4.  Taylor  v.  Sayre,  24  N.  J.  L.  647; 
Conger  t/.  James,  2  Swan.  (Tenn.)  213. 
See  also  Arbitratiok,   vol.  i,   p.  709. 

5.  Smith  V.  Douglass,  16  111.  34; 
Merritt  v.  Merritt,  11  111.  565;  Rossi). 
Watt,  16  111.99;  ^McDonald  v.  Arnout, 
14  111.  58;  Root  V.  Renwick,  15  111.  461; 
>ioore  V.  Barnett,  17  Ind.  349. 

6.  Daniels  v.  Riple3',  10  Mich.  237. 
See  also  Wade  v.  Dowling,  4  E.  &  13. 
43;  Moore  v.  Ewing,  i  N.  J.  L.  144; 
s.  c,  1  Am.  Dec.   195;   Lord  v.  Lord,  5 
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7.  Compromises. — It  is  a  well  settled  principle  of  both  law  and 
equity  that  compromises  of  doubtful  and  conflicting  claims  will 
not  be  disturbed  or  set  aside  in  the  courts  merely  because  the 
parties  may  have  acted  under  a  mistake  as  to  the  law.*  But  a 
mistake  in  regard  to  matters  of  fact  may  be  corrected,*  and  when 
a  mistake  has  been  found  in  a  settlement  an  action  at  law  will  lie 
to  recover  the  balance  due.^ 

Family  compromises  are  particularly  favored  in  equity ;  and  in 
many  instances  are  so  favored,  on  the  ground  that  they  are  benefi- 
cial in  themselves,  and  conducive  to  peace  and  harmony,  where  it 
especially  ought  to  exist,  where  they  would  not  be  considered 
satisfactory  if  made  between  strangers.* 


E.  &  B.  404;    Beck  v.  Jackson,   i  C.  B., 
N.  S.  695, 

1.  Stover  V.  Mitchel,  45  111.  213;  Jor- 
dan V.  Stevens,  51  Me.  78,  83;  s.  c,  81 
Am.  Dec.  556;  Steele  v.  White,  2  Paige 
(N.  Y.)  47S;  Trigg  V.  Reed,  5  Humph. 
(Tenn.)  ^529;  s.  c,  42  Am.  Dec.  447; 
Wells  v'.  Neff,  14  Oreg.  66;  Smith  v. 
Penn,  22  Gratt.  (Va.)  402;  Korne  v. 
Korne,  30  W.  Va.  i;  Mills  v.  Lee,  6  T. 
B.  Men.  (Ky.)  91,  97;  s.  c,  17  Am.  Dec. 
118;  Bennet  v.  Paine,  5  Watts  (Pa.) 
259;  Durham  v.  Waddlington,  2  Strob. 
(S.  Car.)  Eq.  258. 

In  Jones  v.  Monroe,  32  Ga.  1815,  it 
was  held  that  when  the  compromise 
was  not  made  under  the  impression  that 
the  law  was  doubtful  and  uncertain, 
but  under  a  thorough  mistake  of  law, 
the  compromise  would  be  set  aside. 

"If  a  party  acting  in  ignorance  of  a 
plain  and  settled  principle  of  law  is  in- 
duced to  give  up  a  portion  of  his  indis- 
putable property  under  the  name  of  a 
compromise  a  court  of  equity  will  re- 
lieve him  from  the  consequences  of  his 
mistake."  Sir  John  Leach  in  Naylor 
V.  Winch,  I  Sim.  &  Stu.  564. 

Where  there  has  been  an  innocent 
mistake  in  the  division  of  joint  prop- 
erty it  lies  in  the  power  of  equity  to 
correct  the  mistake.  Boone  v.  Ridge- 
way,  29  N.J.  Eq.  543;   May  v.  Adams, 

.58  Vt.  74. 

2.  Kraushaar  v.  Brant,  22  Mo.  App. 
162;  Nabours  v.  Cocke,  24  Miss.  44; 
Easton  v.  Strother,  57  Iowa  506;  Hall 
V.  Claggett,  2  Md.  Ch.  148;  Newell  v. 
Smith,  53  Conn.  72. 

In  Wells  V.  Neff,  14  Oreg.  66,  Lord, 
J.,  says:  "Where  parties  meet  for  the 
purposes  of  settlement  and  to  avoid 
litigation,  courts  of  equity  are  strongly 
inclined  to  favor  and  uphold  such  com- 
promises or  settlements  when  effected. 
And  it  is  said  that  they  will  not  be  dis- 


turbed for  anj-  ordinarj'  mistake,  either 
of  law  or  fact,  in  the  absence  of  conduct 
otherwise  inequitable,  since  their  very 
object  is  to  settle  all  such  possible 
errors  without  judicial  controversy." 

3.  Hanson  v.  Jones,  20  Mo.  App.  595. 

A  mistake  by  one  party  to  a  compro- 
mise in  computation  is  not  sufficient  to 
set  it  aside.  The  mistake  must  be  a 
mutual  one.  Brooks  v.  Hall,  36  Kan. 
697;  Fuller  V.  Fuller,  23  Fla.  236. 

4.  Shartel's  Appeal,  64  Pa.  St.  25; 
Lies  V.  Stub,  6  Watts  (Pa.)  48;  Burk- 
holder's  Appeal,  105  Pa.  ,St.  31-37; 
Ackla  V.  Ackla,  6  Pa.  St.  228;'  Wal- 
worth V.  Abel,  52  Pa,  St,  370;  Wilen's 
Appeal,  105  Pa.  St.  121;  Hurlbut  v. 
Phelps,  30  Conn.  42-50;  Williams  v. 
Sneed,  3  Coldw.  (Tenn.)  533;  Gordon 
T'.  Gordon,  3  Swanst.  463;  Frank  v. 
Frank,  i  Ch.  Cas.  84. 

In  Lies  v.  Stub,  6  Watts  (Pa.)  4S, 
Gibson,  C.  J.,  observes:  "Though 
equity  generally'  relieves  against  plain 
mistake,  it  interferes  not,  for  miscon- 
ception alone,  to  overturn  an  agree- 
ment made  to  prevent  a  domestic  feud 
or  family  dishonor.  These  agreements 
partake  largely,  in  their  nature,  of  the 
compromise  of  a  doubtful  right  which 
is  a  sufficient  consideration,  and  it  is 
certainh'  more  reasonable  that  the  con- 
sequences of  a  party's  mistake  be  borne 
by  him  than  that  the  peace  of  those, 
who  did  not  contribute  to  produce  it 
should  be  disturbed  to  rerpedy  it," 
See   also   Hurlbut   v.  Phelps,  30  Conn. 

42-50- 

"Family  arrangements  are  favorites 
of  the  law,  and  when  fairly  made  are 
never  allowed  to  be  disturbed  by  the 
parties,  or  any  other  for  them."  Wal- 
worth V.  Abel,  52  Pa.  St.  370;  Williams 
V.  Sneed,  3  Coldw.  (Tenn.)  533. 

"Deeds  in  the  nature  of  family  ar- 
rangements are  exempt  from  the  rules 
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8.  Bonds.— A  mistake  in  a  bond  will  be  corrected  by  a  court 
of  equity  so  as  to  make  it  conform  to  the  intention  of  the  parties,' 
and  the  correction  will  be  made  even  against  sureties.^  Where 
a  bond  was  left  partly  in  blank,  upon  evidence  that  the  intention 
was  to  execute  a  perfect  bond,  it  may  be  perfected.* 

9.  Promissory  Notes. — A  promissory  note  may  be  reformed  so  as 
to  correspond  to  the  prior  agreement  of  the  parties.*     An  omis- 


applicableto  other  deeds;  the  consider- 
ation for  the  former  being  partly  value 
and  partly  love  and  affection."  Persse 
V.  Persse",  Clk.  &  Fin.  279;  Stewart  v. 
Stewart,  6  Clk.  &  Fin.  911,  n. 

In  Dunnage  v.  White,  i  Swanst.  137, 
a  deed  executed  by  the  members  of  a 
family  to  determine  their  interests 
under  the  will  and  partial  intestacy-  of 
an  ancestor,  was  not  enforced,  it  ap- 
pearing on  the  face  of  the  deed  that  tlie 
parties  did  not  understand  their  rights 
or  the  nature  of  the  transaction,  and 
that  the  heir  surrendered  an  unim- 
peachable title  without  consideration, 
and  evidence  being  given  of  his  gross 
ignorance,  habitual  intoxication,  lia- 
bility to  imposition  and  want  of  pro- 
fessional advice;  in  the  absence  of  di- 
rect proof  of  fraud  or  undue  influence, 
and  after  an  acquiescence  of  five  years. 

1.  Glute  V.  Knies,  102  N.  Y.  377; 
Gross  V.  Leber,  47  Pa.  St.  520;  Sikes  v. 
Truitt,  4  Jones  (N.  Car.)  Eq.  361; 
Chapman  v.  Allen,  Kirby  (Conn.)  399; 
s.  c,  I  Am.  Dec,  24;  Bass  -o.  Gilliland, 
5  Ala.  761;  McNaughten  t;.  Partridge, 
li  Ohio  223;  s.  c,  38  Am.  Dec.  731. 

In  Clute  V.  Konies,  102  N.  Y.  377,  by 
a  mutual  mistake  the  word  "plaintiff" 
was  inserted  in  a  bond  when  it  should 
have  been  "defendant."  It  was  held 
that  the  bond  should  be  corrected. 

Where  the  bond  is  executed  on  the 
advice  of  an  attornej'  and  in  ignorance 
of  the  party's  rights,  equity  will  not  re- 
lieve from  a  mistake.  Garner  v.  Bird, 
57  Barb.  (X.Y.)  277'. 

Where  a  bond  provided  that  if  the 
interest  was  in  arrears  more  than  thirty 
days  the  whole  sum  would  become  due 
and  payable,  and  made  the  interest  pay- 
able on  Ma^'  1st  and  November  ist  of 
each  and  every  3'ear,  and  provided 
that  the  first  interest  should  be  paid 
within  two  months  from  the  time  of 
making  the  bond,  which  was  dated 
March  ist,  it  was  held  that  as  the  de- 
fendants proved  that  they  mistook  the 
time  when  the  interest  fell  due,  beHev- 
ing  it  to  be  six  months  from  the  date  o^f 
the  bond, equity  would  relieve  them  from 


the  forfeiture.  Martin  v.  Melville,  11 
N.J.  Eq.  222. 

Town  bonds  have  been  corrected  in 
the  hands  of  a  purchaser  with  notice  of 
a  mistake  in  the  omission  of  an  option 
foi  redemption,  and  that  though  they 
were  signed  by  the  town  officers  with- 
out reading  them.  Essex  v.  Day,  52 
Conn.  483. 

Where  a  bond  to  a  corporation  con- 
tained a  clause  extending  the  sureties' 
liability  beyond  what  they  had  intended, 
it  appearing  that  the  corporation  knew 
that  the  clause  was  in  the  bond  and 
was  guilt}'  of  no  concealment,  it  was 
held  that  the  bond  could  not  be  re- 
formed. Metropolitan  Loan  Assoc,  v. 
Esche,  75  Cal.  513. 

Where  a  bill  is  filed  to  correct  a  mis- 
take in  the  execution  of  a  bond,  the 
defendant  may  set  up  fraud  in  its  exe- 
cution. Hogencamp  v.  Ackerman,  10 
N.  J.  Eq.  267. 

Variance. — Where  a  bill  was  filed  to 
have  a  titlebond  corrected  by  inserting 
therein  a  parcel  of  land  which  was  omit- 
ted by  the  mistake  of  the  vendor,  and  it 
■appears  that  another  parcel  was  inserted 
instead  by  mistake,  he  cannot,  under  his 
bill,  have  the  bond  reformed.  Easter- 
wood  V.  Linton,  36  Ala.  175. 

2.  Huson  V.  Pitman,  2  Haj'w.  ;N. 
Car.)  331;  Butler  v.  Durham,  3  Ired. 
(N.  Car.)  Eq.  589. 

3.  In  Gray  v.  Rumph,  2  Hill  (S. 
Car.)  Ch.  6,  a  penal  bond,  the  con- 
dition only  being  filled  up,  and  the 
residue  left  in  blank,  which  was  exe- 
cuted and  delivei-ed,  was  perfected  and 
set  up,  it  appearing  that  the  parties  in- 
tended the   delivery  of  a  perfect  bond. 

Where  the  seal  was  omitted  bv  mis- 
take equity  will  supply  it.  Montville  v. 
Haughton,  7  Conn.  542. 

4.  Hathaway  -u.  Bradj',  23  Cal.  122; 
Gray  v.  Roden,  24  Miss.  667.    See  ante. 

Two  persons  as  principal  and  surety 
borrowed  monej'  for  tiie  purpose  of 
paying  a  debt  for  which  they  were  both 
liable,  and  executed  their  joint  and  sev- 
eral note  to  the  lender.  They  after- 
terward   agreed   with   him   to  take  up 
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sion  to  fix  the  rate  of  interest  may  be  supplied  •}  or  where  some 
word  or  phrase  essential  to  the  meaning  intended  has  by  mistake 
been  omitted,  it  may  be  supplied.^  But  when  a  note  is  written  as 
the  parties  intended,  it  can  not  be  reformed  because  they  mistook 
its  legal  effect — as  in  the  case  of  omitting  the  words  "  until  paid," 
when  it  was  expected  that  the  note  should  draw  the  stipulated 
interest  after  maturity.^ 


their  note  and  give  a  bill  of  exchange 
in  payment  on  which  the  surety  was 
to  remain  bound.  The  lender,  through 
ignorance  and  mistake  as  to  the  order 
in  which  parties  to  such  paper  were 
bound,  was  made  drawer  and  the  surety 
pa%'ee  and  endorser.  It  was  held  that 
the  relief  prayer  should  be  granted  and 
that  the  surety  should  pay  the  amount. 
Scales    V.   Ashbrook,    i    Mete.    (K3'.) 

358. 

A  made  a  promissory  note  payable 
to  the  order  of  B,  who  a  short  time  be- 
fore his  death  gave  the  note  to  C,  but 
by  accident  or  mistake  omitted  to  en- 
dorse it.  A  was  appointed  administrator 
of  B's  estate.  It  was  held  that  equity 
could  compel  A  to  endorse  the  note  and 
pay  the  amount  to  C.  Hodge  v.  Cole, 
\ifi  Mass.  116. 

A  bill  charged  that  a  note  was  to 
have  been  written  for  commonwealth's 
paper,  but  by  mistake  was  written  for 
(dollars.  Held,  that  this  was  ground  for 
^ftlief  in  equity.  Parcels  v.  Gohegan,  2 
J.J.  Marsh.  (Ky.)  133.  See  also  Bur' 
dett  V.  Simms,  3  J.  J.  Marsh.  (Ky.)  190. 

A  note  executed  by  mistake  for  too 
large  an  amount  is  good  ground  for  re- 
lief in  equity.  Harrison  v.  Jameson,  3 
J.J.  Marsh.  (K.y.)  232. 

To  entitle  a  complainant  to  a  decree 
against  the  original  obligee  of  a  note, 
which  has  been  assigned  to  another,  on 
the  ground  of  mistake  in  making  the 
note  for  more  than  was  due,  he  must 
prove  that  he  has  paid  the  mone_v  to 
the  assignee.  Proof  that  he  has  re- 
plevied the  debt  is  insufficient.  Shipp 
V.  Haskin,  4  Dana  (Ky.)  614. 

Where  a  note  was  made  payable  in 
the  year  "one  thousand  eighteen  hun- 
dred and  thirty-six"  by  mistake  for 
1836,  it  was  held  that  chancery  would 
correct  the  mistake  on  a  bill  for  that 
purpose,  and,  having  obtained  jurisdic- 
tion for  that  purpose,  would  enforce 
payment  of  the  note.     Savage  v.  Berry, 

3  I'l-  545- 

1.  Hathaway  v.  Brady,  23  Cal.  122; 
Gray  v.  Roden,  24  Miss.  667. 

Where  the  only  evidence  of  a  prior 
oral  agreement  that  the  note  should 
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contain  the  words  "with  interest"  is 
contained  in  a  chattel  mortgage  which 
was  given  to  secure  the  note  and  which 
contains  no  strong  proof  of  such  a 
parol  agreement,  relief  was  refused. 
Botsford  V.  McLean,  42  Barb.  (N.  Y.) 

445' 

Where  a  note  was  by  contract  to  draw 
interest  at  10  per  cent,  until  paid,  but  by 
mistake  was  so  drawn  that  it  would 
draw  interest  at  10  per  cent,  until  ma- 
turity and  thereafter  6  per  cent.,  it  was 
held  that  the  fact  of  the  payment  of  10 
per  cent,  by  the  maker  for  several  years 
after  its  maturity'  was  good  evidence  of 
the  contract,  and  that  it  should  be  re- 
formed to  correspond  to  the  agreement. 
White  V.  Curd,  86  (Ky.)  191. 

2.  Corrections  have  been  made  by 
adding  "good  current  bank  paper" — 
Womack  v.  Backer,  Phill.  (N.  Car.) 
Eq.  161;  "paj'able  in  current  bank 
notes" — Talley  v.  Courtney,  i  Heisk. 
(Tenn.)  715;  "without  recourse" — 
Stafford  v.  Fetters,  55  Iowa  4S4;  "with 
interest" — Gump's  Appeal,  65  Pa.  St. 
476. 

The  date  of  a  note  may  be  corrected 
when  by  mistake  it  is  written  differently 
from  what  the  parties  intended.  Bar- 
low v.  Buckingham,  68  Iowa  169. 

In  Lomis  v.  Freer,  4  111.  App.  547,  it 
was  held  that  a  bill  in  equity  would  not 
lie  to  insert  the  words  "monthly"  and 
"I"  in  a  promissory  note,  as  it  could  be 
done  in  an  action  at  law  on  the  note. 

Where  a  seal  was  attached  by  mis- 
taJte  and  ignorance  to  the  name  of  a 
firm  signed  to  a  note  given  fc  value, 
the  mistake  was  corrected  in  equity. 
Lynam  v.  Califer,  64  N.  Car.  572. 

Omission  of  a  necessary  endorsement 
of  a  note  by  mistake  may  be  corrected 
in  equity.  Hughes  v.  Nelson,  29  N.  J. 
Eq.  547. 

3.  Rector  v.  Collins,  46  Ark.  167;  s. 
c,  55  Am.  Rep.  571.  _ 

A  note  that  is  usurious  on  its  tace 
will  not  be  reformed  although  drawn  so  , 
through  ignorance  of  the  law.  Otten- 
heimer  v.  Cook,  10  Heisk.  (Tenn.)  309. 
See  also  Isler  v.  Brunson,  6  Humph. 
(Tenn.)  277. 
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After  a  note  has  been  merged   in    a  judgment,  it  is  a  question 
whether  a  bill  will  lie  to  reform  it.^ 

10.  Receipts. — A  receipt  for  money  paid,  which  by  mistake  does 
not  state  the  true  facts  in  the  case,  may  be  corrected ;  as  where 
a  receipt  in  full  is  given  by  mistake  when  only  a  part  of  the  claim 
is  paid.** 

11.  Marriage  Articles. — A  marriage  settlement  which,  through 
fraud  or  mistake,  does  not  include  all  the  property  intended  to  be 
secured  to  the  separate  use  of  the  wife,  will  be  reformed  in  equity 
on  her  application.*  An  injunction  will  lie  against  proceedings 
at  law  on  the  part  of  the  husband's  creditors  seeking  to  subject 
the  property  rightfully  belonging  to  the  wife  to  the  payment  of 
his  debts.4 

12.  Insurance  Policies. — An  insurance  policy,  which,  through 
mistake  of  law    or  of  fact,  is  drawn    differently  from   the    appli- 


1.  Clark  V.  Hart,  57  Ala.  390.  See 
Qiiivey  v.  Baker,  37  Cal.  465;  Gump's 
Appeal,  65  Pa.  St.  476;  Colwell  v. 
Warner,  36  Conn.  224;  Loss  v.  Obrv, 
22  N.J.  Eq.  52;  Byrne  v.  Edmunds,  23 
Gratt.  (Va.)  200;  Wardlaww.  Wardlaw, 
50  Ga.  544;  Barnesle_y  v.  Powell,  i  Ves. 
Sr.,  1 19,  283. 

Where  a  note  is  merged  in  a  judg- 
ment which  by  mistake  is  less  than  the 
note,and  an  execution  is  satisfied, a  sepa- 
rate action  will  not  lie  to  recover  the 
part  left  out  by  the  mistake.  Town  x>. 
Smith,  14  Mich.  348,  353. 

2.  Elliott  V.  Logan,  Phill.  (N.  Car.) 
Eq.  163;  Wright  v.  Wright,  2  McCord 
(S.  Car.)  Ch.  185;  Aultman  &  Co.  v. 
Graham,  29  111.  App.  77. 

Where  the  vendor  of  a  slave,  through 
mistake,  surprise  and  ignorance,  and 
without  consideration,  inserts  in  the 
bill  of  sale  a  release  of  all  the  purchase 
money  when  he  has  only  received  a 
part,  he  is  entitled  to  relief  in  equity. 
Collett  V.  Frazier,  •?  Tones  (N.  Car.) 
Eq.80.  -^ 

Or  when  a  warranty  of  soundness  is 
inserted  in  a  receipt  by  mistake  d.  court 
of  equity  will  cancel  such  clause.  Clop- 
ton  V.  Martin,  11  Ala.  187. 

3.  Love  V.  Graham,  25  Ala.  187; 
Pomeroy's  Eq.  Jur.  §  871;  Higginson  v. 
Kelly,  I  B.  &  B.  252;  see  also  Wright  v. 
Goff,  22  Beav.  207;  Gardner  v.  Gard- 
ner, I  Desaus.  (S.  Car.)  Eq.  437. 

Where  by  a  mistake  a  wife's  prop- 
erty was  made  to  appear  that  of 
the  husband,  the  deed  was  reformed 
so  as  to  make  the  settlement  a 
fii'st  lien  upon  the  property  of 
her  bankrupt  husband.  Higginson  v. 
felley,  I  B.  &  B.  252.     In  this  case  the 


Lord  Chancellor  saj's:  "It  is  then 
contended  that  this  settlement  being  by 
deed  executed,  the  court  is  not  at  liberty 
to  reform  or  alter  it.  The  same  question 
came  before  me  in  the  matter  of  Stan- 
ford, a  bankrupt.  ...  I  .had  some 
doubts,  and  finding  the  question  had 
never  been  the  subject  of  decision,  I  had 
a  communication  with  Lord  Eldon  and 
Lord  Redesdale  upon  it.  I  stated  to 
them  it  appeared  that  the  intention  on 
executing  the  settlement  was,  that  the 
fortune  of  the  wife  should  be  a  pro- 
vision for  her,  but  through  mistake  it 
was  made  to  apjjear  the  property  of  the 
husband;  and  I  submitted  to  them 
"whether  they  were  of  opinion  I  could 
so  far  correct  the  deed  of  settlement  to 
meet  the  intention  of  the  parties  as  to 
amend  the  mistaken  form  of  the  deed 
and  mould  so  as  to  be  a  valid  settle- 
ment. Both  the  learned  lords  were  of 
the  opinion  that  I  was  at  liberty  to  do 
so." 

4.  Love  V.  Graham,  25  Ala.  187. 

Where  a  conveyancer  drew  up  a 
marriage  settlement  in  substantially  the 
language,  and  having  the  precise  legal 
effect  as  one  furnished  him  by  the 
plaintiff,  which  contained  a  limitation 
in  favor  of  the  issue  of  marriage,  and  it 
was  alleged  that  the  parties  had  intend- 
ed to  give  full  power  of  disposition  of 
the  property,  it  was  held  that  this  was 
not  such  a  mistake  of  law  or  fact  as  would 
allow  the  settlement  to  be  set  aside  or 
reformed.  Wright  v.  Tallmadge,  15 
n!  Y.  307. 

A  marriage  settlement  that  does  not 
provide  for  a  bond  by  the  husband  to  a 
trustee  for  the  wife's  fortune  may  be 
amended  on   proof  that  it  was  the  in- 
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cation,  by    omission   or   insertion,  will  be    corrected    in    equity.^ 
And  when  the  interest  of  the  assured  is  fully  stated,  a  mistake  of 


tention  that  the  articles  should  so  pro- 
vide.    Ex  parte  Verner,  i  B.  &  B.  260. 

1.  National  etc.  F.  Ins.  Co.  v.  Crane, 
16  Md.  260;  s.  .,.,  77  Am.  Dec.  289; 
Andrews  v.  Essex  F.  &  W.  Ins.  Co.,  3 
Mason  (U.  S.)  6;  Motteux  v.  London 
Ass.  Co.,  I  Atk.  545;  Moliere  v.  The 
Pennsylvania  F.  Ins.  Co.,  z^  Rawle 
(Pa.)  342;  s.  c,  28  Am.  Dec.  675; 
Kenckle  v.  Royal  Exch.  Ass.  Co.,  i 
Ves.  317;  CoUett  f.  Morrison,  12  Eng. 
L.  &  E.  171;  Fireman's  Ins.  Co.  v. 
Powell,  13  B.  Mon.  (Ky.)  311;  Clem  v. 
German  Ins,  Co.,  29  Mo.  App.  666; 
Oliver  V.  Mutual  etc.  Co.,  2  Curt.  (U. 
S.)  277;  Williams  v.  North  German 
Ins.  Co.,  24Fed.  Rep.  625;  Nat.Traders' 
Bank  v.  Ocean  Ins-  Co.,  62  Me.  519; 
Brugger  v.  The  State  etc.  Investment 
Co.,  5  Sawy.  (U.  S.)  304;  Common- 
wealth Mut.  I.  Co.  V.  Huntzinger,  gS 
Pa.  St.  41;  Dean  v.  Equitable  Fire  Ins. 
Co.,  4  Cliflf.  (U.  S.)  575;  Parsons  v. 
Hosmer,  2  Root  (Conn.)  i;  s.  i,.,  i  Am. 
Dec.  58. 

A  company's  agent  by  mistake  failed 
to  describe  the  insured  interest  as  lease- 
hold, though  so  requested,  and  the 
policy  was  reformed  after  loss.  Ben 
Franklin  Ins.  Co.  v.  Gillett,  54  Md. 
212;  see  also  Williams  v.  North 
German  Ins.  Co.,  24  Fed.  Rep.  277; 
Peck  V.  New  London  Mutual  Ins.  Co., 
22  Conn.  :;7i;;  Rowley  v.  Empire  Ins. 
Co.,  36  NTY-'sso. 

A  request  was  made  to  renew  a 
policy  in  the  same  terms,  which  the 
company  promised  to  do,  but  gave  a 
policy  with  different  terms,  which  was 
not  discovered  until  after  the  loss.  Re- 
lief was  granted.  Palmer  v.  Hartford 
F.  Ins,  Co.,  54  Conn.  488;  Hay  v.  Star 
F.  Ins.  Co.,  77  N.  Y.  235;  ».  c,  33  Am. 
Rep.  607. 

A  mistake  in  the  application  in  de- 
scribing the  encumbrance  upon  his 
property  on  the  part  of  the  assured 
through  the  representations  of  the  agent 
of  the  company  could  be  corrected  after 
loss.  Harris  v.  Columbiana  etc.  Co., 
18  Ohio  116;  5.  c,  51  Am.  Dec. 448. 

Misdescription  of  premises  in  a  polic3' 
of  insurance  will  be  corrected.  Home 
Ins.  Co.  v.  Meyer,  93  111.  271. 

Where  it  is  satisfactorily  shown  that 
by  a  mutual  mistake  all  of  the  property 
designed  to  be  covered  by  the  insurance 
was  not  described  in  the  policy,  such 
policy    may    be    reformed    after    loss. 


Spurr  V.  Home  Ins.  Co.,  40  Minn.  424; 
see  also  Hearn  v.  Equitable  Safety  Ins. 
Co.,  4  Cliff.  (U.  S.)  192. 

The  evidence  to  support  a  bill  to  re- 
form an  insurance  policy  must  be  clear 
and  satisfactory.  Bartholomew  v. 
Mercantile  etc.  Co.,  34  Hun  (N.  Y.) 
263;  Tesson  v.  Atlantic  Mut.  Ins.  Co., 
40  Mo.  33;  National  F.  Ins.  Co,  v. 
Crane,  16  Md.  260;  s.  c,  77  Am.  Dec. 
289;  Hearn  v.  Equitable  Safety  Ins. 
Co.,  4  Clifl'.  (U.  S.)  192. 

Though  the  mistake  arose  from  ig- 
norance of  the  law,  a  policy  will  be  cor- 
rected when  it  is  not  such  as  the  in- 
sured is  entitled  to  imder  a  valid  con- 
tract. Oliver  V.  Mutual  etc.  Co.,  2 
Curt.  (U.S.)  277;  see  also  Nat.  Traders, 
Bank  v.  Ocean  Ins.  Co.,  62  Me.  519; 
Miller  v.  Hillsborough  etc.  F.  Assur- 
ance Spc,  44  N.  J.  Eq.  224. 

It  must  appear  that  the  mistake  con- 
sists in  not  drawing  up  the  policy  ac- 
cording to  the  agreement  that  was 
made.  Tesson  v.  Atlantic  Mut.  Ins. 
Co  ,  40  Mo.  33. 

A  policy  drawn  by  the  mistake  of  the 
company  in  the  name  of  the  agent  in- 
stead of  the  name  of  the  principal  will 
be  corrected  after  loss.  Hill  v.  Mill- 
ville  Ins.  Co.,  39  N.  J.  Eq.  66. 

When  the  draughtsman  for  an  insur- 
ance company  wrote  a  policy  for  three 
years  when  the  agreement  was  for 
five,  on  proof  of  the  fact  after  loss  tlie 
insured  was  allowed  to  recover.  Ed- 
mond's  Appeal,  59  Pa.  St.  22. 

A  policy  issued  to  one  member  of  a 
copartnership  instead  of  to  the  firm 
will  be  corrected  so  as  to  cover  the  co- 
partnership interest.  Keith  v.  Globe 
Ins.  Co.,  52  111.  518;  s.  c,  4  Am.  Rep. 
634. 

An  insurance  policy  provided  that  if 
the  interest  of  the  assured  were  other 
than  that  stated  in  the  policy  it  should 
be  void.  The  assured  had,  previous  to 
the  taking  out  of  the  policy,  borrowed  a 
sum  of  money  and  had  created  a  ground 
rent  in  favor'of  the  lender  redeemable 
on  the  payment  of  the  sum  advanced, 
being  in  effect  a  lease  for  ninet};-nine 
years,  and  this  wds  not  written  in  the 
policy.  It  was  claimed  that  both  the 
agent  of  the  company  and  the  agent  of 
the  assured  knew  of  the  change  of  in- 
terest. Relief  was  refused.  Farmville 
Ins.  &  B.  Co.  V.  Butler,  i;5  Md.  233. 

Where    a    member  of  the  order  of 
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law  in  deciding  as  to  the  form  of  policy  by  the  insurer  or  his 
agent  may  be  corrected  •}  and  the  mistake  in  the  policy  may  be 
shown  by  parol  testimony.'* 

VIII.  Mistakes  of  Draughtsmen. — A  mistake  in  written  instru- 
ments, caused  by  the  ignorance,  mistake,  or  negligence  of  the 
draughtsman,  will   be    corrected    in    equity.*     It  does   not  mat- 


"Knights  of  Honor"  by  mistake  re- 
ceived a  certificate  for  ij;2,ooo,  when  it 
should  have  been  only  $i,ooo,  the  order 
was  granted  a  reformation  of  the  cer- 
tificate against  the  beneficiary.  Gray 
■0.  Supreme  Lodge  Knights  of  Honor, 
ii8  Ind.  293. 

In  an  application  for  insurance  upon 
a  mechanic's  lien  interest  in  real  estate 
the  interest  was  so  stated,  but  the  policy 
described  such  interest  as  that  of  a 
mortgagee.  The  policy  was  corrected 
even  after  loss.  Longhurst  t).  Star  Ins. 
Co.,  19  Iowa  364. 

1.  Bailey  v.  American  etc.  Ins.  Co.,' 
13  Fed.  Rep.  250;  Sias  v.  Roger  Will- 
iams Ins.  Co.,  8  Fed.  Rep.  183;  Keith 
f.  Globe  Ins.  Co.,  52  111.  518;  s.  c,  4 
Am.  Rep.  634;  Snell  v.  Atlantic  F.  & 
M.  Ins.  Co.,  98  U.  S.  85;  Oliver  v. 
Mutual   etc.  Ins.    Co.,  2    Curt.   (U.  S.) 


stein,  12  W.  Va.  760;  Bergen  i<.  Ebev, 
88  111.  269;  I  Story  Eq.  Jur.  1:5;  Alex- 
ander V.  Newton,  2  Gratt.  (Va.)  266; 
Parham  v.  Parham,  6  Humph.  (Tenn.) 
287;  Rogers  v.  Atkinson,  i  Ga.  12;  Col- 
lier V.  Lanier,  i  Ga .  23S  ;  'Wooden  v. 
Haviland,  18  Conn.  loi;  Clemmons  v. 
Drew,  2  Jones  (N.  Car.)  Eq.  314;  Cooke 
V.  Husbands,  11  Md.  492;  Springs  ik 
Harven,  3  Jones  (N.  Car.)  Eq.  96;  Baker 
V.  Pyatt,  108  Ind.  61;  Smith  v.  Smith, 
74  Ga.  404;  Johnson  iJ.  Lee,  i  Busb.  (N. 
Car.)  Eq.  43;  Morlevf .  Tuggle",  4  Bush 
(Ky.)  168;  Webster"!).  Webster,  33  N. 
H.  iS,  22;  s.  c,  66  Am.  Dec.  705;  Lav- 
ender V.  Lee,  14  Ala.  668;  Stedwell  v. 
Anderson,  21  Conn.  139;  Scales  v.  Ash- 
brook,  I  Mete.  (Ky.)  358;  Stinest;.  Hays, 
36  N.  J.  Eq.  364;  Hartford  etc.  Ore  Co. 
V.  Miller,  41  Conn.  112;  Wheeler  v. 
Kirtland,    23    N.  J.    Eq.    13;    Ward    v. 


277;  Woodbury   Sav.  Bank  v.  Charter     Camp,  28  Ga.  74;   Huss  v.   Morris,   63 


Oak  Ins.  Co.,  31  Conn.  517;  Longhurst 
V.  Star  Ins.  Co.,  19  Iowa  364. 

In  Woodbury  Sav.  Bank  v.  Charter 
Oak  Ins.  Co.,  31  Conn.  517,  a  mort- 
gagee applied  for  insurance  on  his  in- 
terest. The  agent  thought  the  proper 
wav  to  make  the  policy  was  to  draw  it 
in  the  name  of  the  mortgagor  with  loss 
payable  to  the  mortgagee.  It  was  held 
that  though  this  was  a  mistake  of  law  it 
would  be  corrected.  Fink  v.  Queen 
Ins.  Co.,  24  Fed.  Rep.  318. 

2.  Brugger  v.  State  Investment  Ins. 
Co.,  5  Sawj'.  (U.  S.)  304;  Mercantile 
In.s.  Co.  V.  Jaynes,  87  111.  199;  Tesson  v. 
Atlantic  Mut.  Ins.  Co.,  40  Mo.  33; 
Peck  V.  New  London  etc.  Ins.  Co.,  22 
Conn.  575. 

In  Mercantile  Ins.  Co.  v.  Jaj'nes,  87 
111.  199,  the  policy  was  dated  May  22nd, 
1874,  ^"d  drawn  so  as  to  expire  April 
2nd,  1874.  As  the  intention  of  the  parties 
did  not  appear  on  the  face  of  the  policy' 
it  was  held  that  it  could  be  shown  by 
parol,  and  that  the  polic}'  could  be  cor- 
rected and  enforced  in  a  court  of 
equity. 

,  3.  Van  Donge  Ti-Van  Donge,  23  Mich. 
321;  Felton  V.  Leigh,  48  Ark.  498; 
Menomonee  etc.  Co.  v.  Langworthj',  18 
Wis.  444;  Crippen  v.  Baumes,  15  Hun 
(N.  Y.)  136;   Weidebresch   v.  Harten- 


Pa.  St.  367;  Waterman  v.  Dutton,  6 
Wis.  265;  Stone  v.  Hale,  17  Ala.  557; 
s.  u  ,  52  Am.  Dec.  185;  Courtwright  v. 
Courtwright,  63  Iowa  356;  Perkins  i'. 
Dickinson,  3  Gratt.  (Va.)  335;  White!'. 
Campbell,  So  Va.  iSo;  Sowler  v.  Daj', 
58  Iowa  252;  May  v.  Adams,  58  \"i  74; 
Silbar  v.  Ryder,  63  Wis.  106;  Nowiin 
V.  Pyne,  47  Iowa  293;  Drurvf.  Hayden, 
III  U.  S.223;  Elliott  w.  Sackett,  108  U. 
S.  132,  133;  Wilcox  V.  Lucas,  t2i  Mass. 
21;  Allen  !'.  Brown,  6R.  I.  3S6;  Huson 
V.  Pitman,  2  Hayw.  (N.  Car.  )  331. 

A  mistake  made  by  an  attorney  in 
coinputing  the  amount  due  on  a  promis- 
sory note  may  be  corrected  in  a  court 
of  chancery.  Barthell  7'.  Roderick,  34 
Iowa  517. 

A  creditor  who  is  about  to  lose  a  spe- 
cific lien  on  account  of  a  mistake  of  the 
draughtsman,  may  have  it  set  up  in  a 
court  of  equity  in  preference  to  general 
creditors  of  an  insolvent  intestate  m  ho 
have  no  lien.  Huffman  v.  Fry,  5  Jones 
(N.  Car.)  Eq.  415.  See  also  Bank  of 
Rochester   v.    Emerson,    10    Paige  (N. 

Y.)  359- 

In  Canedy  v.  Marcy,  13  Gray  (Mass.) 
373,  the  plaintiff  desired  to  reform  a 
deed  conveying  certain  real  estate.  The 
oral  contract  was  only  for*the  sale  of 
two-thirds  of  the  premises  actually  con- 


i.?  C.  of  L. — 43 


673 


Mistakes  of  Draughtsmen. 


MISTAKE. 


mistakes  of  Draughtsmen. 


ter    whether    the    draughtsman    was    the    agent    of    the   party 
seeking  the  correction  or  of  the  other  party.^      But  negHgence 


veyed,  and  this  was  all  the  parties  un- 
derstood was  to  be  conveyed. 

The  draughtsman  understood  this,  and 
wanted  to  carry  into  effect  the  oral  con- 
tract in  draughting  the  deeds.  The  words 
used  were  the  ones  intended  to  be  used, 
the  error  being  that  they  supposed  the 
words  used  would  only  convey  two- 
thirds  of  the  premises. 

Shaw,  C.J. ,  in  delivering  the  opinion  of 
the  court,  says:  "It  is  no  answer  to  say 
that  the  scrivener  used  the  words  which 
he  intended  to  use.  It  is  the  mistake  of 
the  parties  to  the  deeds  which  we  are  to 
enquire  into;  and  if  they  are  misled  by 
a  misplaced  confidence  in  the  skill  of 
the  scrivener,  it  can  hardlj'  be  said  to 
be  a  mistake  of  law  and  not  of  fact  .on 
their  part.  But  we  are  of  the  opinion 
that  courts  of  equity  in  such  cases  are 
not  limited  to  affording  relief  only  in 
cases  of  mistake  of  fact,  and  that  a  mis- 
take in  the  legal  effect  of  a  description 
in  a  deed,  Or  in  the  use  of  technical  lan- 
guage, may  be  relieved  against,  upon 
proper  proof." 

When  the  meaning  of  an  instrument 
of  writing,  apart  from  its  effect,  accord- 
ing to  the  ordinary  rules  of  construction, 
is  conjectural,  the  court  cannot  take 
upon  itself  to  declare  that  there  is  a 
mistake  arising  from  the  ignorance  of 
the  draughtsman.  Williams  v.  Houston, 
4  Jones  (N.  Car.)  Eq.  277. 

A  deed  will  not  be  reformed  on  ac- 
count of  mistake  of  the  draughtsman 
upon  the  assertion  of  the  vendor  that  the 
only  mistake  was  in  his  failure.to  comply 
with  her  directions  to  insert  the  words, 
"more  or  less."  Mendenhall  ti. 
Steckel,  47  Md.  453;  s.  u.,  28  Am.  Rep. 
481. 

If  a  term  or  condition  was  omitted 
purposely,  then  it  matters  not  that  there 
was  an  oral  understanding  that  the  terra 
or  condition  should  be  complied  with; 
equity  will  not  grant  relief.  Andrew  v. 
Spurr,  8  Allen  (Mass.)  412;  Betts  v. 
Gunn,  31  Ala,  2ig. 

Where  the  only  evidence  in  an  action 
to  reform  a  deed  was,  that  the  draughts- 
man did  not  understand  that  the  prop- 
erty was  ever  to  go  back  to  the  grantor, 
and  thus  made  the  deed  to  trustees  and 
"their  successors  forever,"  instead  of 
the  trustees  and  their  heirs,  this  was 
held  to  be  insufficient  to  warrant  a  re- 
formation. Showman  v.  Miller,  6  Md. 
479- 


In  Ames  v.  New  Jersey  Franklinite 
Co.,  12  N.  J.  Eq.  66;  s.  c,  72  Am.  Dec. 
385,  it  was  held  that  where  a  mistake 
had  been  made  by  the  draughtsman,  and 
the  mortgage  recorded,  a  second  mort- 
gagee was  not  entitled  to  have  mistake 
corrected.  The  court  say:  "If  the  com- 
plainant has  acquired  a  lien,  although  by 
mistake,  upon  what  principle  is  he  under 
any  obligation  to  release  it  for  the  bene- 
fit of  the  mortgagee.'  The  complain- 
ant's mortgage  was  upon  record  when 
the  second  mortgage  was  given.  The 
creditors,  those  under  the  second  mort- 
gage, if  there  are  any,  knew  of  the  first 
mortgage,  and  what  property  it  covered. 
.     .  They   have    no    equity,   there- 

fore, which  is  superior  to  that  of  the 
complainant." 

Mistakes  of  draughtsmen  have  been 
corrected  in  inserting  the  name  of  the 
grantee's  husband;  Court'^'right  v. 
Courtwright,  63  Iowa  356.  Where  words 
of  inheritance  were  omitted.  Springs  v, 
Harven,  3  Jones  (N.  Car.)  Eq.  96; 
where  only  a  part  of  the  land  conveyed 
was  described.  Keister  v.  Myers,  115 
Ind.  312;  or  the  wrong  tract  was  de- 
scribed. Felton  V.  Leigh,  48  Ark.  498; 
Baker  v.  Pyeatt,  108  Ind.  61, 

Where  the  intention  of  the  parties  to 
an  agreement  was  to  exclude  "  assigns" 
and  include  "  heirs,"  and  the  draughts- 
man failed  to  express  such  intention  in 
the  written  agreement,  it  was  reformed 
so  as  to  express  the  real  agreement  be- 
tween the  parties.  Hyndman  v.  Hog- 
sett,  III  Pa.  643. 

Where  C  paid  off  a  judgment  against 
W,  for  the  express  benefit  of  M,  who 
was  a  mere  volunteer,  and  directed  the 
draughtsman  to  draw  the  assignment  for 
M's  benefit,  and  by  a  mistake  of  the 
draughtsman  the  assignment  was  drawn 
directly  and  plainly  to  C,  who  retained 
it  until  his  death,  without  any  complaint 
of  the  mistake,  it  was  held  in  litigation 
between  C's  administrator  and  M,  that 
the  mistake  could  not  be  corrected  in 
favor  of  M,  a  mere  volunteer,  and  give 
effect  to  C's  intentions  as  proved  by  pa- 
rol evidence.  White  v:  Campbell,  80 
Va.  180. 

1.  Menomonee  etc.  Co.  v.  Lang- 
worthv,  18  Wis.  444. 

But' in  Brooking  v.  Straat  it  was  held 
that  unless  the  scrivener  was  the  agent 
of  both  parties  the  mistake  was  not  a 
mutual  one,  and  could  not  be  corrected. 
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or  carelessness  on  the  part  of  the  parties  in  giving  proper  de- 
scriptions to  the  draughtsman  will  bar  any  relief  for  a  mistake.* 
Or  if  there  be  any  fraud  or  deceit  on  the  part  of  the  complainant, 
whereby  the  defendant  expects  to  get  more  than  the  complainant 
intended  to  give,  a  mistake  of  the  draughtsman  in  favor  of  the  de- 
fendant will  not  be  corrected* 

IX.  Mistakes  of  Public  Officers— 1.  County  Clerk.— A  mistake 
of  a  county  clerk  in  fixing  the  penalty  in  a  guardian's  bond  at  too 
large  a  sum,  has  been  held  to  be  a  mistake  of  a  public  officer  err- 
ing in  discharging  a  public  duty,  and  thus  a  mistake  of  law,  which 
cannot  be  corrected.*  Neither  can  a  clerk's  mistake  in  entering  up 
a  judgment  be  corrected  in  a  court  of  chancery.* 


17M0.  App.  296;  Schoonover  r;.  Dough- 
erty, 65  Ind.  463. 

It  is  not  necessary  that  the  donee 
should  be  cognizant  of  the  instructions 
which  the  donor  gave  to  the  draughts- 
man. Those  claiming  under  the  deed 
of  gift  may  have  it  reformed,  if  the 
donee  accepted  it  as  it  was  understood, 
and  intended  to  be  drawn,  at  the  time 
it  was  executed.  Wyclie  v.  Greene,. ii 
Ga.  159. 

1.  First  Nat.  Bank  v.  Gough,  6i  Ind. 
147;  Durant  v.  Bacot,  13  N.  J.  Eq.  201. 

But  a  failure  on  the  part  of  the  plain- 
tiif  to  read  and  understand  the  instru- 
mentdoes  not  seem  to  be  such  negligence 
as  will  bar  relief.  Silbar  v.  Ryder,  63 
Wis.  106;  Albany  City  Sav.  Inst.  v. 
Burdick,  87  N.  Y.  40;  Andrews  v.  Gil- 
lespie, 47  N.  Y.  487;  Kilmer  w.  Smith, 
77  N.  Y.  226;  s.  c,  33  Am.  Rep.  613; 
Smith  V.  Smith,  74  Ga.  404;  Morrison 
V.  Collier,  79  Ind.  417. 

2.  Allen  v.  Brown,  6  R.  I.  386;  Cole- 
man V.  Coleman,   Phill.  (N.   Car.)  Eq. 

43- 

3.  Peelle  v.  State,  118  Ind.  512.  See 
also  Duval  v.  Brady,  4  Lea  (Tenn.) 
SaS. 

The  mistake  in  a  clerk's  certifi- 
cate, of  the  time  of  recording  a  deed 
of  conveyance,  clearly  appearing  by 
record,  may  be  corrected  by  a  court 
of  equity,  by  compelling  those  claiming 
on  account  of  such  mistake  to  execute  a 
release.  Hiatt  v.  Calloway,  7  B.  Mon. 
(Ky.)  178. 

4.  State  Bank  etc.  v.  Young,  2  Ind. 
171;  s.  c,  52  Am.  Dec.  501;  Cooper  ti. 
Butterfield,  4  Ind.  423. 

Compare  Chapman  v.  Hurd,  67  111. 
234;  Torbet  V.  Coffin,  6  Ohio  274. 

However,  where  a  clerk  made  a  mis- 
take in  computing  interest  due  on  a 
promissory  note,  and  judgment  was  ren- 
dered for  too  small   an   amount,  equity 


corrected  the  mistake,  even  after  the 
judgment  had  been  afhrmed  by  the  su- 
preme court.  Norris  v.  Cottrell,  20 
Ala.  304. 

A  mistake  of  the  clerk,  in  making  up 
the  ecord  where  a  judgment  under  a 
mechanic's  lien  was  entered  as  a  general 
judgment,  thereby  becoming  subject  to 
a  mortage,  to  which  as  a  lien  judgment 
it  would  be  prior,  was  corrected  by 
establishing  the  priority  of  the  lien 
judgment.  Kline  v.  Cutter,  34  N.  J. 
Eq.  329. 

Where  a  bill  was  dismissed  for  want 
of  prosecution,  but  the  clerk,  in  draw- 
ing the  order,  drew  it  as  a  decree  upon 
the  merits,  the  mistake  must  be  correct- 
ed by  petition  or  bill  of  review,  before 
the  complainant  can  avail  himself  of  it 
in  another  cause.  Garner  xk  Strode,  5 
Litt.  (Ky.)  314. 

Where  the  county  clerk  drew  up  a 
guardian's  bond  and  by  mistake  used 
an  old  blank  which  had  been  subject  to 
a  former  law,  the  court  held  that  such 
a  mistake  could  be  corrected  even 
against  sureties.  Sikes  v.  Truitt,  4 
Jones  (N.  Car.)  Eq.  361;  Armistead  w. 
Bozman,  1  Ired.  (N.  Car.)  Eq.  117. 

Where  an  execution,  by  a  mistake  of 
the  clerk,  is  in  excess  of  the  true 
amount  due  on  the  judgment,  the  credit- 
or his  heir  or  representative,  upon  the 
discovery^  of  such  mistake,  may  come 
into  a  court  of  equity  and  have  the 
error  corrected.  Avery  v.  Bowman, 
40  N.  H.  453;  s.  c,  77  Am.  Dec.  728. 

Where  a  judgment  is  entered  against 
an  administrator  at  the  rules,  and  he 
instructs  his  attorney  to  set  it  aside  at 
the  next  term  of  tne  court,  and  plead 
payment,  with  the  intent  to  plead  flene 
fl(^j««'M/.?^raw!V  afterwards,  and  he  directs 
the  clerk  to  set  aside  the  judgment  and 
enter  the  plea,  but  the  clerk  omits 
to  do  so,  equity  will  direct  the  plea  to 
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2.  Administrators  and  Executors. — A  mistake  by  an  administrator 
in  selling,  after  advertisement,  a  different  piece  of  land  than  the 
order  of  the  court  called  for,  cannot  be  corrected  in  chancery.^ 

3.  Sheriffs. — Mistakes  of  sheriffs  in  conducting  public  sales,  and 
in  the  preparation  of  the  evidence  thereof,  may,  in  general,  be 
corrected.^  Where  lands  are  misdescribed  in  a  sheriff's  deed,  the 
mistake  may  be  corrected.*  The  fact  that  those  claiming  under 
a  defective  sheriff's  deed,  knew  at  the  time  it  was  executed,  that 
it  was  defective,  does  not  bar  relief  for  the  mistake.* 

X.  Money  Paid  Under  Mistake — (See  Payment) — 1.  Mistake  of 
Law. — It  is  stated  as  a  well  established  rule  of  law  that  money 
voluntarily  paid  to  another,  under  a  mistake  of  law,  but  with  a 
knowledge  of  all  the  facts,  cannot  be  recovered  back.^ 


be  received,  and  the  verdict  upon  the 
issues  certified  to  that  court,  and  will, 
on  such  certificate  proceed  to  final  de- 
cree. Mayo  V.  Bentley,  4  Call  (Va.) 
52S. 

1.  Ward  V.  Brewer,  19  111.  291;  s.  c, 
6S  Am.  Dec.  596. 

As  to  mistakes  in  executor's  accounts, 
see  4  Am.  &   Eng.  Encyc.  of  Law  443. 

An  administrator  having  kept  an 
estate  together  iox  a  longer  period  than 
the  law  allows,  under  the  mistaken  sup- 
position and  belief  that  it  was  in  accord- 
ance with  an  order  of  the  court,  cannot 
obtain  relief  in- equity  on  the  ground  of 
mistake,  when  such  order  of  the  court 
cannot  be  proven  by  record  evidence. 
Stewart  t;.  Stewart,  31  Ala.  207. 

A  power  of  sale  defectively  executed 
by  an  administrator  will  not  be  cor- 
rected against  the  heir  in  favor  of  the 
purchaser.  Speck  v.  Wohlein,  22  Mo. 
310. 

But  when  the  proceeds  are  used  to 
pay  debts  the  purchaser  will  be  subro- 
gated to  the  rights  of  the  creditor. 
Springs  v.  Harven,  ■;  Jones  (N.  Car.) 
Eq.  96. 

If  an  executor  purchase  lands  belong- 
ing to  his  testator's  estate  at  a  public 
sale  made  by  himself  and  his  co-execu- 
tors, under  a  mistake  of  law  as  to  the 
power  of  sale  conferred  on  them  by  the 
will,  he  cannot  be  relieved  of  his  pur- 
chase by  a  court  of  equity.  Dill  v. 
Shahan,  25  Ala.  694;  s.  c.,60  Am.  Dec. 

540- 

2.  Andrews  v.  Palmer,  9  Tex.  491; 
Whitney  v.  Armstrong,  32  Iowa  g; 
see  also  V/ardlaw  v.  Wardlaw,  50  Ga. 
544;  Gaunt   V.    Froelich,   24    111.    App. 

303- 

A  mistake  of  the  sheriff  in  a  sale  of 
land  under  a  mortgage  in  supposing 
that  the  mortgage   covered    no   other 


lands  than  that  levied  upon,  and  thereby 
burdening  it  with  liens  to  a  greater 
amount  than  really  existed  against  it, 
is  ground  for  equitable  relief  Whitney 
V.  Armstrong,  32  Iowa  9. 

But  a  mistake  of  the  sheriff  in  omit- 
ting to  advertise  part  of  the  land  sold 
under  an  execution  is  a  mistake  that  a 
court  of  chancery  cannot  correct  in 
order  to  protect  the  purchaser  when 
sued  in  ejectment.  Philhower  v, 
Todd,  II  N.J.  Eq.  312;  see  also  Young 
V.  McGowH,  62  Me.  56. 

Equity  will  correct  a  sheriffs  deed 
that  conveys  the  same  land  to  two  per- 
sons.    Andrews  v.  Palmer,  9  Tex.  491. 

3.  Bradshaw  v.  Atkins,  iii  111.  323; 
Lay  I'.  Schaubhut,  6  Minn.  273;  s.  c. 
So  Am.  Dec.  446. 

But  if  the  sale  itself  is  a  nullity  the 
deed  cannot  be  corrected.  Martin  v. 
Dollar,  32  Ala.  422. 

A  misdescription  in  a  sheriff's  deed 
will  not  be  corrected  on  the  ground 
that  the  execution  defendant  knew  of 
such  mistake  in  the  levj-  and  certificate 
of  purchase  and  did  not  inform  the 
complainant,  but  promised  verbally  to 
redeem,  the  promise  being  invalid  under 
the  statute  of  frauds.  Butcher  v.  Bu- 
chanan, 17  Iowa  Si. 

4.  Ehleringer  v.  Moriart^',  10  Iowa  78. 

5.  Bilbie  v.  Lumley,  2  East  469; 
Stephens  v.  Lynch,  12  East  38;  Lowrie 
V.  Bourdieu,  Doug.  (Mich.)  467;  Liver- 
more  V.  Peru,  55  Me.  469;  Clarke  v. 
Dutcher,  9  Cow.  (N.  Y.)  674;  Bank  of 
U.  S.  V.  Daniels,  12  Pet.  (U.  S.)  3-; 
Champlin  v.  Lavtin,  18  Wend.  (N,  Y.) 
407;  s.  c,  31  Am.  Dec.  382;  Elliott  11. 
Swartwout,  10  I'et.  (U.  S.)  137;  Lam- 
mot  V.  Bowly,  6  Har.  &  J.  (Md.)  500; 
Erkins  v.  Nicolin,  39  Minn.  461;  Real 
Estate  Sav.  Inst.  v.  Linder,  74  Pa- 
st. 371;  Snelson  v.  State,  16  Ind.  29; 


676 


Specific  Performance  of 


MISTAKE. 


Defective  Instraments. 


2,  Mistake  of  Fact. — But  money  paid  under  a  mistake  of  a  ma- 
terial fact  may  be  recovered  back.* 

XI.  Specific  Peeformance  of  Defective  Instetiments. — It  very 
frequently  happens  that  the  defence  of  mistake  is  set  up  by  the 
defendant  in  actions  for  specific  performance  of  contracts,  and 
when  he  can  show  that  such  contract  was  entered  into  by  the  mis- 
take of  one  or  both  of  the  parties  thereto,  it  is  in  general  a  good 
defence  to  the  action.*  On  the  other  hand,  the  party  seeking 
specific  performance  may  have  the  contract  reformed  and  enforced 
in  the  same  action,  when  it  is  clearly  shown  to  have  been  entered 
into  under  such  a  mistake  as  will  bring  it  within  the  rules  of  equity 
relating  to  reform.^ 


Rector  v.  Callins,  46  Ark.  167;  s.  c,  55 
Am.  Rep.  571;  Ciaflin  t>.  Godfrey,  21 
Pick.  (Mass.)  14;  Needles  v.  Burk,  81 
Mo.  569;  s.  c,  51  Am.  Rep.  251;  Sears 
V.  Leland.  145  Mass.  277;  see  also 
discussions  on  this  principle  in  ii  Va. 
L.J,  331;  100  Amer.  Dec.  522,  11. 
See  Payment. 

1.  Davis  V.  Krum,  12  Mo.  App.  279; 
Grimes  v.  Blake,  16  Ind.  160;  Good- 
speed  t).  Fuller,  46  Me.  141:  s.  c,  71 
Am.  Dec.  ^72;  Glenn  v.  Shannon,  12 
S.  Car.  1570;  Newell  v.  Smith,  =;3  Conn. 
72;  Wolf  V.  Beaird,  123  111.  5S5; 
Baldwin  v.  Foss,  71  Iowa  389;  Whea- 
don  V.  Olds,  20  Wend.  (N.  Y.)  174; 
Van  Sauten  v.  Standard  Oil  Co.,  17 
Hun  (N,  Y.)  140;  Lane  v.  Pere  Mar- 
quette Boom  Co.,  62  Mich.  63;  Buffalo 
ti.  G'Malle^',  61  Wis.  255;  s.  c,  50  Am. 
Rep.  137;  Billingslea  v.  Ware,  32  Ala. 
415;  Guild  V.  Baldridge,  2  Swan 
(Tenn.)  295;  Manzy  v.  Hard}',  13  Neb. 
36.     See  Payment. 

2.  Bowen  xk  Waters,  2  Paine  (U.  S.) 
i;  Stoutenburgh  v.  Tompkins,  9  N.  J. 
Eq.  332;  Joj'nes  v.  Stratham,  3  Atk. 
388;  Chambers  v.  Livermore,  15  Mich. 
381;  Baxendale  v.  Seale,  19  Beav.  601; 
Post  I).  Leet,  8  Paige  337;  Webster  v. 
Cecil,  30  Beav.  62;  Ring  v.  Ashworth, 
3  Iowa  452;  Wod  worth  v.  Cook,  2 
Blatch.  (U.  S.)  151;  Price  -v.  Dyer,  17 
^.^5'  357;  Pitcairn  v.  Ogbourne,  2 
Ves.  Sr.  375;  Legal  v.  Miller,  2  Yes.  Sr. 
299;  Mason  v.  Armitage,  13  Ves.  25; 
Flood  V.  Finley,  2  Ball  &  Beat.  15; 
Gillespie  v.  Moon,  2  Johns.  (N.  Y.) 
Ch.  58^;  s.  c,  7  Am.  Dec.  559;  Osborne 
""■  Phelps,  19  Conn.  63;  48  Am.  Dec. 
133;  Dennis  v.  Dennis,  4  Rich.  (S. 
Car.)  Eq.  307;  Berrj'  v.  Whitne}',  40 
Mich.  6^;  Chambers  v.  Livermore,  15 
Mich.  389. 

If  there  be  no  fraud  or  misrepresent- 
ation and  the  terms  of  the  instrument 


are  plain  and  unambiguous,  and  there 
is  no  reasonable  excuse  for  misunder- 
standing them,  a  specific  performance 
will  not  be  refused  because  the  defend- 
ant did  not  understand  the  meaning  or 
legal  effect  of  the  language.  Caldwell 
V.  Depew,  40  Minn.  528;  Fry  Spec. 
Perf.,  §  733;  Waterman  Spec.  Perf.,  § 
358;  Kerr  on  Fraud  &  Mis.  427-413. 

If  a  material  mistake  is  made  by  a 
vendor  as  to  the  extent  and  boundaries 
of  a  piece  of  land  bargained  for,  the 
vendee  cannot  insist  on  a  specific  per- 
formance on  ascertaining  the  mistake. 
Mansfield  v.  Sherman,  81  Me.  365. 

And  when  the  vendee  is  mistaken  as 
to  the  boundaries  of  the  land  pur- 
chased from  circumstances  that  would 
naturally'  mislead  a  prudent  person, 
specific  performance  of  the  contract  of 
purchase  will  be  refused.  Campbell  v. 
Durham,  86  Ala.  299. 

3.  Hallam  v.  Corlett,  71  Iowa  446; 
Brugger  v.  State  Investment  Ins.  Co., 
5  Sawy.  (U.  S.)  304;  Story's  Eq.  Jur.,  § 
161;  Kelle3'  v.  McKinney,  5  Lea 
(Tenn.)  164;  Thompsonville  etc.  Mfg. 
Co.  V.  Osgood,  26  Conn.  16;  Tilton  v. 
Tilton,  9  N.  H.  385;  Hunter  v.  Bilyeu, 
30  111.  328;  Broadwell  v.  Broadwell,  6 
111.  599;  Hall  V.  Clagett,  2  Md.  Ch.  148; 
Ring  -'.  Ashworth,  3  Iowa  452;  Mosby 
V.  Wall,  23  Miss.  81;  s.  c,  55  Am.  Dec. 
71;  Coale  V.  Barney,  11  G.  &  J.  (Md.) 
325;  Depeyster  v.  Hasbrouck,  11  N.  Y. 
S82;  Rogers  V.  Atkinson,  i  Ga.  12; 
toutt  V.  Cri^ig.  2  H.  &  M.  (Va.)  618; 
Gooding  V.  McAlister,  9  How.  (N.  Y.) 
Pr.  123;   Coles  V.  Brown,  10  Paige  (N. 

Y.)  5-,v 

In  WooUan  v.  Hearn,  17  Ves.  211, 
it  was  held  that  a  defendant  resisting  a 
specific  performance  may  go  into  parol 
evidence  to  show  that  the  written 
agreement,  by  fraud  or  mistake,  does 
not  express    the   real  terms  as   agreed 
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And  this  is  so  in  England.,  since  the  passage  of  the  Judicature 
act.i 

XII.  VOLUNTAEY  CONVEYANCES. — It  is  a  well  settled  principle  of 
equity  that  a  deed  that  is  purely  voluntary,  resting  on  no  consid- 
eration whatever,  cannot  be  reformed  for  mistake.^  But  if  there 
is  any  valuable  consideration,  no  matter  how  small,  supplemented 
by  the  consideration  of  love  and  affection,  aid  will  be  given  to 
purchasers,  mortgagees,  lessees,^  creditors*  and  persons  having  a 
meritorious  standing.^  A  court  of  equity  will  not  correct  a  mistake 


upon,  but  that  th;  plaintift'  cannot,  for 
the  purpose  of  obtaining  a  specific 
performance.  See  also  Climer  v. 
Hovej',  15  Mich.  18;  Clinan  v.  Cooke, 
I  Sch.  &  Lef  22;  Youell  v.  Allen,  iS 
Mich.  107;  Squire  v.  Campbell,  i  Mj. 
&  Cr.  480;  Eramett  v.  Dewhurst,  3 
McN.  &  G.  587.  Compare  Keisselrack 
V.  Livingston,  4  Johns.  (N.  Y.)  Ch. 
144;  I  Storj'  Eq.  Jur.,  §  161. 

In  Tilton  v.  Tilton,  9  N.  H.  385,  ten- 
ants in  common  agreed  to  make  parti- 
tion pursuant  to  the  award  of  referees, 
and  executed  deeds  for  that  purpose. 
In  the  deed  to  the  plaintiff  a  tract  of 
land  assigned  to  him  was  omitted  hy 
mistake.  Held,  that  the  mistake  should 
be  rectified  and  a  specific  performance 
of  the  contract  as  to  the  tract  omitted 
should  be  decreed. 

1.  Olley  V.  Fisher,  34  Chan.  Div.  367. 

2.  Froman  w.  Froman,  13  Ind.  317; 
Mulock  V.  Mulock,  31  N.  J.  Eq.  594; 
Randall  w.  Ghent,  19  Ind.  271;  Cona- 
way  V.  Gore,  24  Kan.  389;  German  etc. 
Ins.  Co.  V.  Grim,  32  Ind.  249;  s.  c,  2 
Am.  Re)).  341;  Wait  v.  Smith,  92  111. 
385;  Winslow  V.  Winslow,  52  Ind.  8; 
Henderson  v.  Dickey,  35  Mo.  120; 
Schnoover  v.  Dougherty,  65  Ind.  463- 
467;  Hout  1).  Hout,  20  Ohio  St.  iig; 
Quirk  V.  Thomas,  6  Mich.  76;  Minturn 
V.  Seymour,  4  Johns.  (N.  Y.)  Ch.  497; 
Eaton  V.  Eaton,  15  Wis.  259;  Petesch 
V.  Hambach,  48  Wis.  443;  Powell  v. 
Powell,  27  Ga.  36;  s.  c,  73  Am.  Dec.  724; 
Custard  v.  Custard,  25  Tex.  Sup.  49; 
Dupre  V.  Thompson.  4  Barb.  (N.  Y.) 
279;  Powell  V.  Morisey,  98  N.  Car.  426; 
Day  V.  Day,  84  N.  Car.  408;  Hunt  v, 
Frazier,  6  Jones  (N.  Car.)  Eq.  go; 
Dawson  v.  Dawson,  i  Dev.  (N.  Car.) 
Eq.93,  IOI-;  Hoyt  v.  Oliver,  59  Mo.  188. 
Compare  Huss  v.  Morris,  63  Pa.  St.  367. 

In  Huss  V.  Morris,  the  grantor  in  a 
voluntary  convej'ance,  in  consideration 
of  the  natural  love  and  affection  he 
had  for  the  heirs  of  his  son,  granted  to 
the  said  heirs  certain  premises.  It  was 
shown  that  the  intention  was  to  have ' 


the  grantor's  grandchildren  the 
grantees.  Held,  that  the  deed  should 
be  corrected.  See  also  Watts  v.  Bellas, 
I  P.  Wm.  605;  Frestone  v.  Kant,  i  P. 
Wm.  61,  n. 

Where  a  voluntarj'  conveyance  was 
executed  in  anticipation  of  death,  with 
the  belief  that  it  could  be  revoked  upon 
recovery,  it  was  held  to  have  been  made 
under  such  a  state  of  fact  that  equity 
would  revoke  it.  Houghton  v.  Hough- 
ton, 34  Hun  (N.  Y.}  212.  See  Devlin 
on  Deeds. 

While  a  voluntary  deed  will  not  be 
corrected  for  a  mistake  against  the 
grantor  and  in  favor  of  the  grantee,  it 
has  been  held  that  such  a  deed  would 
be  corrected  in  favor  of  the  grantor, 
when  by  mistake  a  larger  estate  was 
conveyed  than  was  intended.  An- 
drews V.  Andrews,  12  Ind.  348;  Randall 
V.  Ghent,  19  Ind.  271;  Mitchell  -v. 
Mitchell,  40  Ga.  11;  Crockett  v.  Crock- 
ett, 73  Ga.  647. 

3.  Mason  v:  Moulden,  58  Ind.  i; 
Baker  v.  Pyatt,  108  Ind.  61;  Thorp  t). 
McCullum,  6  111.  614,  615;  Beatty  v. 
Clark,  20  Cal.  11;  Love  v.  Sierra  Ne- 
vada etc.  Min.  Co.,  32  Cal.  639,  653;  s. 
c,  91  Am.  Dec.  602;  Hout  -v.  Hout,  20 
Ohio  St.  119;  Bispham's  Eq.,  §  194. 

Where  a  father  divided  his  lands 
among  his  sons,  and  it  was  afterwards 
ascertained  that  one  of  the  deeds  con- 
tained a  mistake  in  the  description,  it 
was  held  in  a  suit,  when  a  bill  was  filed 
by  a  mortgagor  to  foreclose  his  mort- 
gage and  correct  the  deed,  that  the  con- 
veyance to  the  other  sons  was  a  consid- 
eration for  the  convej'ance  to  him. 
Cummings  v.  Freer,  26  Mich.  128. 

So  also  a  deed  from  a  father  to  his 
son,  in  consideration  of  services  ren- 
dered, and  of  love  and  afl^ection,  is  not 
such  a  voluntary  deed  that  equity  will 
not  correct  a  mistake  therein.  Baker 
V.  Pyatt,  108  Ind.  61. 

4.  Bixbv  V.  Eley,  2  Bro.  C.  C.  325; 
Wilkes  V.  Holmes,  9  Mod.4Si;. 

5.  Toilet  V.  Toilet,  i   Lead'.  Gas.  Eq. 
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in  a  deed  which  nas  been  executed  for  the  purpose  of  defrauding 
creditors.^  Bona  fide  purchasers  have  a  superior  equity  to  the 
grantors  under  a  voluntary  conveyance,  and  while  the  deed, 
under  some  circumstances,  might  be  reformed  as  between  the 
parties,  it  will  not  be  against  such  purchasers.* 

XIII.  SUBSEQTIENT  PUECHASEES. — A  Court  of  equity  will  not  exer- 
cise its  power  to  correct  or  cancel  a  conveyance  for  a  mistake  of 
the  parties  thereto,  where  such  correction  or  cancellation  would 
affect  the  rights  of  third  parties  acquired  without  notice  of  any 
mistake,^  but  will  always  interfere, as  between  the  original  parties, 
or  those  claiming  under  them  in  privity,  such  as  personal  repre- 
sentatives, heirs,  devisees,  legatees,  assignees,  voluntary  grantees, 
or  judgment  creditors  or  purchasers  from  them  with  notice  of  the 


(4th  Eng.  ed.)  229,  note;  Schenck  xi. 
Ellingwood,  3  Edw.  (N.  Y.)  Ch.  175; 
Bispham's  Eq.,  §  194. 

As  a  Cliarlty. — Pepper's  Will,  i  Pars. 
Eq.  436. 

And  a  Wife  and  a  Legitimate  GLUd, 
But  None  Others. — Porter  v.  Turner,  3 
S.  &  R.  (Pa.)' 108;  Dennison  v.  Goeh- 
ring,  7  Pa.  St.  175;  s.  c,  47   Am.  Dec. 

50.5- 

Thus,  the  execution  of  a  power  will 
not  be  aided  in  favor  of  a  husband. 
Breit  v.  Yeaton,  loi  III.  242. 

Or  an  illegitimate  child,  a  grand- 
child, a  father,  a  mother,  a  brother  or 
sister,  a  nephew  or  niece,  a  cousin,  or  a 
settler  defectively  executing  a  power  in 
his  own  favor.  Toilet  v.  Toilet,  i 
Lead.  Cas.  Eq.  231.  See,  however, 
Huss  V.  Morris,  13  P.  F.  Smith 
(Pa.)  367,  where  Sharswood,  J., 
observes:  "In  a  voluntarj-  convey- 
ance our  courts  will  not  distinguish 
between  children  and  grandchildren 
in  the  exercise  of  their  equitable 
powers  in  correcting  a  plain  mistake  in 
a  conveyance  intended  for  their  benefit, 
especially  when  the  correction  is  made 
to  render  valid  and  effectual  what 
would  otherwise  be  void  for  informal- 
ity." In  this  case,  the  word  "grand- 
children" was  substituted  by  parol  evi- 
dence for  "heirs  of  mv  son,"  in  a 
deed. 

1.  Quirk  I'.  Thomas,  6  Mich.  76,  where 
it  was  held  that  a  purchaser,  even  for 
value  and  without  notice  of  the  charac- 
ter of  the  conveyance  to  his  grantor, 
could  not  move  to  correct  a  deed  to  his 
grantor  which  was  executed  to  defraud 
creditors. 

Equity  will  not  correct  a  mistake 
which  has  occurred  with  reference  to 
an  illicit  subject.  Henkle  v.  Royal 
Ins.  Co.,  I  Ves.  Sr.  317. 
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2.  Kilpatrick  v.  Strozier,  67  Ga.  247. 

3.  Martin  v.  Nixon,  92  Mo.  26;  Wall 
V.  Arrington,  13  Ga.  S8;  Youne  v. 
Coleman,  43  Mo.  179;  Eldorado  Co.  v. 
Elstner,  18  Cal.  144;  Woodworth  v. 
Cook,  2  Blatchf.  (U.  S.)  151;  Warrick 
V.  Warrick,  2  Atk,  291;  Gibson  v. 
Cook,  2  Blatchf.  (U.  8.)  144;  Maiden 
V.  Merrill,  2  Atk.  8;  Langdon  v.  Keith, 
9  Vt.  299;  Blodgett  V.  Hobart,  18  Vt. 
414;  Farley  v.  Bryant,  32  INIe.  474;  Kil- 
patrick V.  Kilpatrick,  23  Miss  124;  s.  c, 
55  Am.  Dec.  79;  Davidson  v.  Davidson, 
42  Ark.  362;  Davis  v.  Rogers,  33  Me. 
222;  Trenton  Banking  Co.i).  WoodruflF, 
2  N.  J.  Eq.  117;  Lally  -v.  Holland,  i 
Swan  (Tenn.)  396;  Real  Estate  Trust 
Co.  V.  Balch,  45  N.  Y.  Super.  Ct.  528; 
Henry  v.  Smith,  76  N.  Car.  311;  Ligon 
V.  Rogers,  12  Ga.  281;  Burke  7'.  Ander- 
son, 40  Ga.  535;  Fasset  v.  Smith,  23  N. 
Y.  252;  Lindsay  v.  Davenport,  18  111. 
375;  Mills  V.  Lockwood,  42  111.  iii; 
Boardman  v.  Taylor,  65  Ga.  638;  Mo- 
loney v.  Rourke,  100  Mass.  190;  Burr 
V.  Hutchinson,  61  Me.  514;  Trustees  of 
School  etc.  XK  Otis,  85  111.  179;  Tabor 
V.  Cillev,  ^3  Vt.  487;  Western  etc.  Min. 
Co.  V.  Peytoria  Cannel  Coal  Co.,  8  W. 
Va.  406;  Gray  v.  Robinson,  90  Ind.527; 
Kilpatrick  v.  Strozier,  67  Ga.  247. 

It  has  been  held  that  when  a  descrip- 
tion in  a  mortgage  was  not  void,  al- 
though defective,  it  might  be  reformed 
against  a  subsequent  purchaser,  even 
without  actual  notice  of  the  inistake. 
Pence  v.  Armstrong,  95  Ind.  191. 

Where  mortgagors  intended  to  con- 
vey all  their  land  in  a  certain  county,' 
and  the  mortgagees  also  expected  the 
conve3'ance  to  embrace  all  their  lands, 
but  in  writing  the  description  from  a 
tax  receipt  a  mistake  was  made  in  the 
description,  it  was  held  that  attaching 
creditors  of  the   mortgagor  could    not 
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facts. ^  One  who  has  been  notified  of  a  mistake  after  a  contract 
to  buy  but  before  receiving  his  deed,  cannot  claim  the  protection 
given  to  bona  fide  purchasers.^  Wlien  subsequent  purchasers  are 
not  harmed  by  a  correction  in  the  original  deed  it  may  be  cor- 
rected.^ And  when  the  vendee  has  a  right  in  equity  to  the  cor- 
rection of  a  deed  it  will  not  be  superseded  by  a  judgment  lien.*    A 


resist  the  reformation.     Bush    u.  Bush, 
33  Kan.  556. 

But  where  a  mortgage  is  defectively 
executed,  although  a  valid  mortgage, 
between  the  parties,  it  cannot  be  re- 
formed against  a  judgment  lien  subse- 
quently acquired.  White  v.  Denman, 
16  Ohio  59. 

In  this  case  one  subscribing  witness 
was  wanting,  and  it  was  held  that  no 
title  passed  by  the  conveyance.  See 
also  Ruppert  v.  Haske,  5  Mackey  (D." 
C.)  262;  iiuUock  7'.  Whipp,  15  R.  I.  195. 
Comfare  Martin  v.  Nixon,  92   Mo.  26. 

1.  Whitehead  v.  Brown,  iS  Ala.  6S2; 
Baskins  j.  Calhoun,  45  Ala.  5S2;  Stone 
V.  Hale,  17  Ala.  557,  564;  s.  c,  52  Am. 
Dec,  185;  Wall  7;."  Arrington,  13  Ga.  8S, 
93;  Simpson  v.  Montgomery,  25  Ark. 
365;  s.  c,  99  Am.  Dec.  228;  White  v. 
Wilson,  6  Blackf.  (Ind.)  448;  s.  c  ,  39 
Am.  Dec.  437;  Burke  v.  Anderson,  40 
Ga.  535;  Young  v.  Cason,  48  Mo.  259; 
Rhodes  v.  Outcalt,  48  Mo.  367;  Adams 
V.  Stevens,  49  Me.  362;  Wyche  v. 
Green,  11  Ga.  159;  Gillespie  v.  Moon, 
2  Johns.  (N.  Y.)  Ch.  599;  s.  c,  7  Am. 
Dec. 5 159;  Strang!;.  Beach,  1 1  Ohio  St. 283; 
Pike  V.  Martindale,  gi  Mo.  268;  Haynes 
V.  Seachrest,  13  Iowa  455;  Lowe  i;.  Al- 
len, 68  Ga.  225;  Berrj'  v.  Sowell,  72  Ala. 
14. 

See  also,  as  to  subsequent  purchasers 
without  value  or  with  notice,  Will- 
cox  V.  Foster,  132  Mass.  320;  Ruhling 
■V.  Hackett,  i  Nev.  360;  Molonj'  v. 
Rourke,  100  Mass.  190.  Comfare 
Ruppert  V.  Haske,  5  Mackey  (D.  C.) 
262. 

In  Qiiirk  v.  Thomas,  6  Mich.  76, 
Christiancy,  J.,  observes:  'If  the 
deed  itself  is  held  to  be  conclusive  evi- 
dence of  notice  of  the  mistake  in  the 
deed,  and  the  purchaser  taking  under  it 
is  held  to  have  taken  it  with  knowledge 
of  the  mistake,  then  the  verj'  fact  that 
such  a!  niistake  has  occurred  in  the 
deed  will  be  a  bar  to  its  correction;  and 
the  whole  jurisdiction  of  chancery  on 
this  subject  is  at  an  end.  I  cannot, 
therefore,  admit  that  a  mistake  of 
this  kind,  when  the  question  arises,  as 
in  this  case,  without  intervening  equi- 
ties,  is   one   of  those   defects   of    title 


of  which  a  purchaser  is  bound  at  his 
peril  to  take  notice." 

2.  Prescottt).  Hawkins,  16  N.  H.  12:; 
.Blair  v.  Owles,  i  Munf.  (Va.)  38; 
Hoover  v.  Donally,  3  Hen,  &  M.  (Va.) 
316;  Jewett  t'.  Palmer,  7  John.  (N.  Y.) 
Ch,  65;  s.  c,  II  Am.  Dec.  401;  Simms 
V.  Richardson,  2  Litt.  (Ky.)  274. 

''Whatever  is  notice  enough  to  excite 
attention  and  put  a  party  on  his  guard 
and  call  for  inquiry,  is  notice  of  every- 
thing to  which  such  inquiry  might  have 
led,  and  everj^  unusual  circumstance  is 
a  ground  of  suspicion  and  prescribes  in- 
jury." Russell  V.  Rawson,  76  111.  167; 
See  also  Kennedy  v.  Green,  3  Mylne 
&  Keene,  699. 

A  purchaser  is  not  at  liberty  to  re- 
rriain  intentionally  ignorant  of  facts  in 
regard  to  the  property  he  is  purchasing 
and  then  claim  protection  as  an  inno- 
cent purchaser.  Eldredge  v.  Jenkins,  3 
Story  (U.  S.)  iSi. 

In  case  of  an  execution,  the  purchaser's 
notice  of  a  mistake  is  sufficient,  if  given 
at  or  before  the  sale.  Warburton  v. 
Lauman,  2  Green  (Iowa)  420;  Williams 
V.  Hatch,  38  Ala.  33S;  Goodbar  v. 
Dunn,  61  Miss.  61S;  Baskins  v.  Cal- 
houn, 45  Ala.  582;  Nugent  v.  Prie- 
batsch,  61  Miss.  402. 

Where  a  subsequent  purchaser  joined 
with  the  original  vendor  in  preventing 
the  correction  of  the  latter's  deed  so  as 
to  escape  the  payment  of  the  purchase 
price,  it  was  held  that  he  was  a  proper 
party  to  the  suit  to  correct  the  mistake. 
Hudspeth  v.  Thomason,  46  Ala.  470. 

Reformation  of  a  defective  deed  can- 
not be  resisted  by  a  creditor  who  had 
notice  of  the  defect.  Shoemaker  <■. 
Chappel,  4  Mackey  (D.  C.)  413. 

3.  Parker  v.  Starr,  11  Neb.  680. 

4.  Blackburn  7'.  Randolph,  33  Ark. 
119;  Young  V.  Coleman,  43  Mo.  179; 
Carver  v.  Lassallette,  57  Wis.  232; 
Martin  v.  Nixon,  92. Mo.  26;  Milmine 
V.  Burnham,  76  111.  362;  Bailey  v.Twa- 
berlake,  74  Ala.  221;  Earley  v.  Owens, 
58  Ala.  171. 

In  Young  v.  Coleman,  43  Mo.  179,1' 
was  intended  to  convey  land  in  trust  to 
secure  the  endorser  of  a  note,  and  by 
mistake  a  portion  of  the  land  was  omit- 
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mortgagee  who  has  taken  a  mortgage  to  secure  a  pre-existing  debt 
is  a  purchaser  for  value,  and  is  entitled  to  have  a  trust  deed  cor- 
rected against  a  judgment  creditor  of  the  grantor,  on  a  proper 
showing  of  a  mistake. ^ 

XIV.  Parties. — In  general,  a  mistake  in  an  instrument  can  be 
reformed  in  equity  only  when  the  original  parties  are  before  the 
court.^     But  this  right  has  been  extended  to  the  grantees  of  the 


ted  from  the  deed.  The  land  was  sold 
on  execution  for  a  debt  against  the 
grantor  and  the  endorser  attempted  (o 
have  the  deed  corrected,  but  relief  was 
refused  because  it  was  not  shown  that 
he  had  paid  the  note,  and  his  equities 
were  no  higher  than  those  of  the  execu- 
tion purchaser. 

In  Stone  v.  Hale,  17  Ala.  557,  a 
father  directed  a  conveyancer  to  prepare 
a  deed  from  him  to  his  daughter,  to 
provide  her  a  separate  property  for  her 
support,  and  hj  the  draughtsman's  mis- 
take, the  husband  got  title  to  the  land. 
It  was  held  that  it  could  be  corrected 
against  judgment  creditors  of  the  Iius- 
band,  who  had  made  a  levy  upon  the 
land.  See  also  Whitehead  x>.  Brown, 
18  Ala.  682. 

In  Bailey  v.  Timberlake,  74  Ala.  221, 
the  court  says:  "There  is  no  more  fre- 
quent application  of  this  principle  than 
to  suits  in  equity  for  the  reformation  of 
defective  conveyances  of  lands  or  other 
instruments  of  which  registration  is 
necessary.  The  court  interferes  and 
enforces  the  equity-  against  all  others 
than  a  bona  fide  purchaser  for  a  valu- 
able consideration  without  notice.  In 
this  relation  a  judgment  creditor  does 
not  stand;  he  is  not  a  purchaser;  has 
not  a  jus  in  re  nor  &jus  ad  rem.  All  he 
has  acquired  or  can  acquire,  is  a  mere 
general  inchoate  lien  upon  the  lands  or 
estate  of  his  debtor,  subject  to  execu- 
tion; and  a  court  of  equity  will  not  suf- 
fer the  lien  to  be  so  employed,  that 
property,  which  in  equity  and  good  con- 
science" belongs  to  another  than  the 
debtor,^  shall  be  taken  and  applied  to 
the  satisfaction  of  the  judgment."  See 
also  Bush  V.  Bush,  33  Kan.  556. 

In  Loomis  v.  Hudson,  18  Iowa  416,  a 
mortgage  by  mistake  contained  a 
wrong  description.  The  property  was 
sold^  by  the  mortgagor,  the  vendee  as- 
suming the  mortgage.  The  purchaser 
represented  the  land  to  be  free  from  en- 
cumbrances. And,  for  the  purpose  of 
correcting  the  mistake,  the  mortgage 
was  cancelled  and  a  new  one  taken. 
Meanwhile,  a  creditor  of  the  ven- 
dee obtained  a  judgment  lien  on  the 


land.  It  was  held  that  the  old  mort- 
gage could  be  reinstated.  See  also 
Welton  V.  Tizzard,  15  Iowa  495;  Van- 
nice  -v.  Bergen,  16  Iowa  555;  s.  c,  85 
Am.  Dec.  531. 

Where  a  mortgage  has  been  cancelled 
for  the  purpose  of  taking  a  new  one  for 
the  same  debt,  equity  will,  in  general, 
reinstate  it  against  the  judgment  cred- 
itors who  have  secured  a  lien  between 
the  time  of  discharging  the  first  mort- 
gage and  recording  the  new  one.  Hyde 
V.  Tanner,  t  Barb.  (X.  Y.)  75. 

But  when  the  new  mortgage  is  given 
to  a  stranger  he  cannot  claim  the  same 
right  that  the  holder  of  the  original 
mortgage  has.  Banta  v.  Garmo,  i 
Sand.  (N.  Y.)  Ch.  383. 

It  has  been  held  that  when  a  mistake 
is  made  by  the  daughtsman.it  will  be  cor- 
rected even  against  bona  fide  creditors 
of  the  grantor.  Alexander  v.  Xewton, 
2  Gratt.  (Va.)  266;  cited  with  approval, 
in  Ruhling  v.  Hackett,  i  Nev.  360.  See 
also  Day  v.  Day,  84  N.  Car.  408. 

1.  Brocking  v.  Straat,  17  Mo.  App. 
296;  Rhodes  w.  Outcalt,  48  Mo.  367; 
Welton  V.  Tizzard,  11;  Iowa  495; 
White  V.  Wilson,  6  Blackf.  (Ind.)  448; 
s.  c,  39  Am.  Dec  437.  See  also  Sulli- 
van V.  Bruhling,  66  ^A''is.  472. 

2.  Adams  v.  Stevens,  49  Me.  362; 
Cady  V.  Potter,  ijs  Barb.  (N.  Y.)  463; 
Cusler  -,'.  Sitts,  "6  Hun  (N.  Y.)  659;  5 
Wait's  Act.  Def.  451,  §  8;  Adams' 
Equity  349,  6th  Amer.  Ed.;  Story's 
Equitj'  Jur.,  §  165. 

Where  the  trustee  named  in  a  deed 
holds  the  naked  legal  title  without  any 
beneficial  interest  in  the  property,  the 
cestui  que  trust  is  the  proper  person  to 
applj'  to  a  court  of  equity  for  a  correc- 
tion .of  a  mistake  in  the  drawing  of  a 
deed.  Stone  f.  Hale,  17  Ala.  557;  s.  c, 
52  Am.  Dec.  185. 

Where  the  suit  is  to  reform  a  trust 
deed,  the  husband  being  the  owner  of 
the  land,  the  wife  is  not  a  necessary 
party.    Hoyt  v.  Oliver,  59  Mo.  188. 

A  bill  will  not  lie  to  correct  a  deed 
on  account  of  a  mistake  in  the  descrip- 
tion when  the  grantor  had,  after  the  de- 
fective  deed  had   been   executed,  given 
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original  parties.^  And  all  parties  that  would  be  affected  by  the 
reformation  of  the  instrument  must  be  made  parties  to  the  action.* 

MISTREAT. — To  commit  an  assault  upon  a  party  is  certainly  to 
"  mistreat "  him,  but  an  assault  merely  is  not  violence,  and  there 
must  be  mistreating  with  violence  in-order  to  justify  the  killing  of 
a  person  under  the  Texas  penal  code,  which  provides  that  killing 
will  be  justifiable  in  cases  of  maiming  if  done  in  its  prevention, 
and  the  homicide  may  take  place  at  any  time  the  offender  is  mis- 
treating with  violence  the  person  injured,  though  he  may  have 
completed  the  offence.* 

MISTRIAL— (See  also  NEW  Trial). — A  mistrial  is  an  erro- 
neous trial  on  account  of  some  defect  in  the  persons  trying,  as  if 
the  jury  came  from  the  wrong  county ;  or  because  there  was  no 
issue  formed  ;*  or  where  the  court  tried  a  person  indicted  for  lar- 
ceny without  a  jury  ;^  or  where  a  jury  is  discharged  without  a 
verdict,  the  proceeding  is  properly  known  as  a  mistrial.'' 

MITIGATION  OF  DAMAGES— (See  also  BREACH  OF  PROMISE  ; 
Character  (z«  Evidence) ;  Conversion  ;  Covenant  ;  Death  j. 
Eminent  Domain;  False  Imprisonment;  Libel  and  Slander; 
Seduction). 


I.  Definition,  683. 
II.  Pleading,  683. 

1,  Common  Laiv^  683. 

2.  Code  Practice^  684. 
III.  General  Rules,  684. 

1.  Evidence  Excusing  or    Justi- 

fying Defendant's  Act,  684. 

2.  Acts   and  Negligences    of   the 


Plaintif,  687. 
Reduction  of  Loss  or  Injury  by 

the  Act^  of  Either  Party,(>W. 
Eoss   or    Injury   Enhanced   or 

Reduced    by   Acts   of   Third 
Persons,  689. 
Evidence   Offered  in  Proof  of 

Res  Gestce,  690. 


another  deed  for  a  valuable  considera- 
tion, the  second  grantee  knowing  noth- 
ing about  the  mistake,  it  being  held 
that  the  bill  would  not  lie  against  either 
the  second  grantee  or  the  grantor. 
Sealey  v.  Brumble,  6  Jones  (N.  Car.) 
Eq.  295. 

Where  A  alleged  that  B  by  warranty 
deed  conveyed  certain  premises  to  J, 
who  conveyed  them  to  C,  and  C  con- 
veyed thera  to  L,  also  by  warranty 
deeds:  and  that  the  deed  from  B  to  J, 
by  mistake,  covered  more  than  twice  as 
much  land  as  was  intended  to  be  con- 
veyed, which  mistake  was  also  followed 
in  the  other  deeds,  which  L  knew  when 
he  received  his,  it  was  held  to  show  suf- 
ficient equity  in  favor  of  B  to  support 
an  action  against  L,  and  that  J  and  C 
should  be  made  parties.  Busby  v.  Lit- 
tlefield,  31  N.  H.  193." 

In  Dennis  v.  Dennis,  4  Rich.  (S. 
Car.)  Eq.307,  it  was  questioned  whether 
a  deed  could  be  reformed  after  the 
death  of  tlie  grantor,  and  the  principle 
was  applied  that  the  parties  to  the  mis- 


take should  be  also  parties  to  the  suit. 
See  also  Mayo  v.  Feaster,  2  McCord  (S. 
Car.)  Eq.  137. 

But  in  Mattingly  v.  Speak,  4  Bush 
(Ky.)  316,  it  was  held  that  equity 
would  reform  a  deed  after  the  death  of 
both  grantor  and  grantee,  where  it  was. 
proven  that  by  mistake  a  father,  intend- 
ing to  convey  land  to  his  married 
daughter  and  the  heirs  of  her  body,  con- 
veyed it  to  her  husband  and  his  heirs. 

Parties  mentioned  in  a  co.itract,  but 
who  are  neither  parties  nor  privies, 
cannot  appeal  to  dtjuity  for  a  reforma- 
tion of  the  contract.  Cook  v.  Walker, 
21  Ga.  370;  s.  c,  68  Am.  Dec.  461. 

1.  Mav  V.  Adams,  58  Vt.  74. 

2.  Daggett  v.  Ayer  (N.  11.  1889),  18 
Atl.  Rep.  169;  Dod  v.  Paul,  42  N.  J. 
Eq.  154, 

3.  High  V.  State,  26  Tex.  App.  .545; 
Texas  Pen.  Code,  art.  570,  subd.  6. 

4.  Wilbridge  v.  Case,  2  Ind.  36. 

5.  State  V.  Mead,4  Blackf  (Ind.)  309. 

6.  Fisk  V.  Henarie,  32  Fed.  Rep.  417. 
427. 
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MI  TIG  A  TION  OF  DAMAGES. 


Pleading. 


I,  Definition. — Mitigation  of  damages  is  a  reduction  of  the 
amount  of  damages ;  not  by  proof  of  facts  which  are  a  bar  to  a 
part  of  the  plaintiff's  cause  of  action,  or  a  justification,  nor  yet  of 
facts  which  constitute  a  cause  of  action  in  favor  of  the  defendant ; 
but  rather  facts  which  show  that  the  plaintiff's  conceded  cause  of 
action  does  not  entitle  him  to  so  large  an  amount  as  the  showing 
on  his  side  would  otherwise  justify  the  jury  in  allowing  him.^ 

n.  Pleading — 1.  Common  Law. — Under  the  common  law,  matter 
of  mitigation  which  cannot  be  used  in  bar  of  the  plaintiff's  cause 
of  action,  nor  any  serviceable  part  of  it,  is  for  that  reason  prov- 
able without  being  pleaded.^  Such  matters  are  necessarily  inci- 
dental, or  intimately  connected  with,  and  inseparable  from  the 
facts  which  constitute  the  cause  of  action  or  ground  of  defence, 
which  they  merely  serve  to  qualify  or  illustrate,  and  in-  connec- 
tion with  which  they  are  always  admissible  in  evidence  as  part  of 
the  res  gesta,  without  being  specially  pleaded. ^  But  under  this 
rule,  matter  which  may  be  available  in  bar  by  plea  is  not  neces- 
sarily admissible  in  mitigation.* 


1.  I  Sutherland  on  Damages  226. 
Facts  for  mitigation  are  addressed  to 

the  equity  of  the  law  and  are  admitted 
to  assist  in  the  application  of  that  para- 
mount rule  that  damages  should  not  ex- 
ceed just  compensation,  unless  the  case 
when  fully  disclosed  calls  for  severit}' 
in  the  form  of  exemplary  damages,  i 
Suth.  Dam.  226.  So  matters  may  often 
be  given  in  evidence  in  mitigation  of 
damages  which  are  no  answer  to  the 
action  itself.     2  Bouv.  L.  Diet.  1S9. 

The  object  intended  to  be  effected  by 
allowing  this  species  of  evidence  is  to 
arrive  on  the  whole  at  the  real  worth  of 
the  article  furnished,  where  the  action 
is  for  the  price  of  goods  or  the  like,  or 
the  actual  damage  resulting  in  the  first 
instance  from  the  defendant's  act.  i 
Suth.  Dam.  226.    < 

2.  McGehee  v.  Shafer,  9  Tex.  20; 
Blizzard  v.  Applegate,  61  Ind.  368; 
Blue  V.  Hoke,  3  W.  L.  M.  (Ohio)  100; 
Shields  V.  Moore.  2  W.  L.  M.  (Ohio) 
437.  See  Bush  v.  Prosser,  11  N.  Y. 
347;  Anthony  v.  Gilbert,  4  Blackf. 
(Ind.)    3<^8;    McClintock   v.    Crjck,    4 


Iowa 


453;    Gazette    Printing    Co. 


MorsS,  60  Ind.  153;  Wilson  v.  Apple,  3 
Ohio  270;  Reynolds  v.  Tucker,  6  Ohio 
St.  516;  s.  c,  67  Am.  Dec.  353;  Hay- 
wood V.  Foster,  16  Ohio  88;  Van  Der- 
veerij.  Sutphin,  5  Ohio  St.  293;  Smith 
».  Lisher,  23  Ind.  500. 

The  ^'endor  of  a  dairy  brought  suit 
against  a  broker,  who,  on  behalf  of 
plaintiff,  had  negotiated  the  sale  to  re- 
cover damages  resulting  to  the  plaintiif 
by  reason  of  the  failure  of  the  defend- 


ant to  have  recorded  within  the  proper 
time  a  mortgage  executed  by  the  vendee 
to  the  vendor  and  delivered  to  the 
broker,  securing  an  unpaid  balance  of 
the  purchase  money.  The  complaint 
alleged  that  the  mortgaged  property 
had  passed  into  the  hands  of  an  inno- 
cent purchaser  and  that  the  debt  re- 
mained due  and  unpaid,  and  that  the 
vendee  was  insolvent.  The  defendant 
held  in  answer  that  while  the  mort- 
gaged premises  remained  the  unencum- 
bered property  of  the  vendee,  the  latter 
had  offered  to  execute  a  new  mortgage 
to  the  plaintiff  or  to  recover  to  him  suf- 
ficient of  the  property  to  indemnify 
hira,  and  that  the  vendee  with  the 
plaintiffs  knowledge  and  consent  had 
sold  the  premises  to  one  who  had  as- 
sumed to  pay  the  debt,  and  that  the 
plaintiff  had  novated  the  debt  by  releas- 
ing the  defendant  and  accepting  the 
terms  of  such  third  person,  and  that  the 
plaintiff  had  delayed  obtaining  a  judg- 
ment against  such  third  person  for  the 
debt  until  after  the  property  had  been 
sold  to  an  innocent  holder,  and  until 
such  third  person  had  become  insolvent. 
It  was  held  that  if  such  matters  of  de- 
fence were  admissible  as  evidence  in 
the  mitigation  of  damages,  thej'  were 
admissible  under  the  general  denial. 
Stewart -y.  Muse,  62  Ind.  3S5. 

3.  McGehee  v.  Shafer,  9  Tex.  20. 

4.  I  Sutherland  on  Damages  257. 

In  Miles  v.  Weston,  60  111.  361, 
which  was  an  action  on  trespass  and 
false  imprisonment,  it  was  held  that  in 
the  facts  disclosed  by  the  evidence  there 
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2.  Code  Practice. — Under  code  practice,  matter  of  mitigation 
must  be  set  up  in  answer  in  order  to  make  evidence  tiiereof 
admissible.^  But  facts  relied  upon  as  mitigating  circumstances 
must  be  pleaded  as  such,  and  not  by  way  of  defence  or  justifi. 
cation.^ 

The  statutory  provisions  do  not,  however,  make  any  change  in 
the  law  as  to  matters  of  substance.  The  same  matters  only,  can 
now  be  pleaded  in  mitigation,  which  are  recognized  to  be  such  by 
law  independent  of  the  code.^ 

III.  General  Rules — 1.  Evidence,  Excusing  or  Justifying  Defend- 
ant's Acts. — Matters  which  do  not  amount  to  a  full  excuse  or  justifi- 
cation, but  tend  to  excuse  or  justify  the  defendant's  act  complained 
of,  may  be  proved  in  mitigation  of  damages.*  Thus,  in  an  action 
for  assault  and  battery,  circumstances  of  immediate  provocation 
may  be  shown  by  the  defendant  in  mitigation.^     So,  in  trespass, 


were  materials  for  a  plea  of  justifica- 
tion, and  none  being  interposed,  the  de- 
fendant could  give  them  under  tlie  gen- 
eral issue  in  initigation  of  damages. 

1.  Beardsley  v.  Bridgman,  17  Iowa 
2go;  Ronan  Z'.  Williams,  41  Iowa  6S0; 
Dolevin  v.  Wilder,  34  How.  (N.  Y.) 
Pr.  4S8;  Poland  v.  Johnson,  16  Abb. 
(N.  Y.)  Pr.  235;  Bradner  v.  Faulkner, 
93  N.  Y.  515;  Willover  T).  Hill,  72  N. 
Y.  36;  Bush  V.  Prosser,  11  N.  Y.  347; 
Bisbej'  V.  Shaw,  12  N.  Y.  67;  Russ  v. 
Brooks,  4  E.  D.  Smith  (N.  Y.)  644. 
See  Simmons  v.  Simmons,  4  N.  J. 
Supp.  221. 

If  the  defendant  gives  notice,  with  the 
general  issue,  that  he  will  give  son 
assault  demesne  \n  evidence;  at  the  trial, 
the  plaintiff  gives  evidence  of  molliter 
manus  imfosuit;  the  defendant  may  re- 
but this  evidence,  or  show,  in  mitiga- 
tion of  damages,  matter  which,  if  the 
pleadings  liad  been  special,  must  have 
been  pleaded.  Collier  v.  Moulton,  7 
Johns.  (N.  Y.)  log. 

In  Indiana,  matter  of  mitigation  un- 
der the  code  is  required  to  be  specially 
pleaded  only  in  actions  of  slander. 
Re.igan  v.  Long,  21  Ind.  264;  Smith  v. 
Lisher,  23  Ind.  500.  In  Hays  v.  Berry- 
man,  6  Bosw.  (N.  Y.)  679,  it  is  held 
that  evidence  may  be  given,  in  mitiga- 
tion of  damages,  without  having  filed 
any  answer,  on  the  execution  of  a  writ 
of  enquiry  in  an  action  for  assault  and 
battery  and  false  imprisonment. 

2,  Ronan  v.  Williams,  41  Iowa  680. 
See    Martin   v.    Swearenger,    17    Iowa 

346- 

Where  the  matter  set  up  is  neither  by 
way  of  denial  or  confession  and  avoid- 
ance, tt  demurrer  will  lie.     Davenport 


Gas  etc.   Co.  xk  Davenport,  15"  Iowa  6; 
Peck  V.  Parchen,  52  Iowa  46. 

3.  Marker  v.  Dunn,  68  Iowa  720. 

4.  Sampson  v.  Henry,  11  Pick. 
(Mass.)  379. 

Removal  of  Tenant. — Although  entry 
by  a  landlord  upon  the  demised  premi- 
ses and  removal  of  the  tenant  during 
the  term,  because  the  house  is  disor- 
derl}-,  is  no  justification,  yet  it  is  ad- 
missible in  mitigation.  Miller  v.  For- 
man,  37  N.  J.  L.  55,  59. 

■Wrongful  Arrest. — An  arrest  which 
will  be  held  justifiable,  when  made 
regularly  by  a  proper  officer,  will  not 
be  lustified  if  made  by  the  party  com- 
plaining and  made  irregularly.  The 
party  will  be  liable  in  such  case  to  pay 
for  damages  according  to  the  circum- 
stances, mitigated  by  the  reasonable  or 
probable  causes  that  induced  the  arrest. 
Reuck  V.  McGregor,  32  N.  J.  L.  go. 

But  in  an  action  for  false  imprison- 
ment, reasonable  grounds  of  suspicion 
may  be  shown  in  mitigation  of  dam- 
ages. Brown  v.  Chadsey,  39  Barb.  (N. 
Y.)  253. 

5.  Lee  v.  Woolsey,  19  Johns.  (N.Y.) 
319;  s.  c,  10  Am.  Dec.  230;  Matthews 
V.  Terry,  10  Conn.  4155;  Avery  V.  Ray, 
I  Mass.  12;  Ellsworth  -Z).  Thompson,  13 
Wend.  (N.  Y.)  658;  Corning?^.  Corn- 
ing, 6  N.  Y.  97;  Barry  v.  Inglis, 
Tayl.  (N.  Car.)  121;  Rochester  !>.  An- 
derson, I  Bibb  (Ky.)  428;  Goracke  v. 
Hintz,  13  Neb.  390;  Cushmanf.  Ryan, 
I  Story  (U.  S.)  gi;  Maynard  v.  Beards- 
ley,  7  Wend.  ( N.  Y.)  ^60;  s.  c,  22  Am. 
Dec.  59=;;  Mc Alexander  v.  Hams,  6 
Munf'(Va.)  465;  McBridet'.  McLaugh- 
lin, 5  Watts  (Pa.)  375;  Waters  v. 
Brown,  3  A.  K.  Marsh.  (Ky.)  S55i  Cw' 


684 


General  Sales. 


MITIGATION  OF  DAMAGES. 


Evidonce. 


rier  f.  Swan,  63  Me.  323;  Delevan  v. 
Bates,  I  Mich.  97;  Anderson  t'.  John- 
son, 3  Harr.  &  J.  (Md.)  162;  Cushman 
V.  Waddell,  i  Baldw.  (U.  S.)  57. 

In  an  action  for  assault  and  battery, 
the  defendant  cannot  give  in  evidence, 
in  mitigation  of  damages,  acts  or  decla- 
rations of  the  plaintiff,  at  a  different 
time,  or  any  antecedent  facts,  however 
irritating  or  provoking,  which  cannot 
fairly  be  considered  as  pdrt  of  the  same 
transaction.  Lee  v.  Woolsey,  19  Johns. 
(X.  Y.)  319;  s.  c,  10  Am.  Dec.  230; 
Ellsworth  Ti.  Thompson,  13  Wend.  (N. 
Y.)  658;  Stetlar  v.  Nellis,  60  Barb.  (X. 
Y.)  524;  s.  c,  42  How.  (X.  Y.)  Pr.  163; 
Willis  D.Forrest,  2  Duer  (X.  Y.)  310; 
Kaiser  i'.  Smith,  71  Ala.  481;  s.  c,  46 
Am.  Rep.  342;  Hall  v.  Power,  12  Mete. 
(Mass.)  4S2;  s.  c,  46  Am.  Dec.  698; 
Thrall  v.  Knapp,  17  Iowa  468.  To 
make  out  a,  case  in  mitigation  of  dam- 
ages, the  provocation  must  be  shown  to 
have  been  so  recent  and  immediate 
as  to  induce  a  presumption  that  the 
violence  done  was  committed  under  the 
immediate  influence  of  the  feelings  and 
passions  excited  by  it.  Gaither  v. 
Blowers,  11  Md.  536. 

A  and  B  had  an  encounter  in  the  af- 
ternoon. In  the  evening  of  the  same 
day  B  assaulted  A  at  his  house.  Held, 
that  B  could  show  the  fact  of  the  en- 
counter in  the  afternoon,  but  not  its 
details  in  mitigation  of  damages  for  the 
last  assault.     Currier  v.   Swan,  63  Me. 

3^3- 

Where  an  interval  of  two  months  oc- 
curred, between  certain  declarations  of 
the  plaintiif  in  a  suit  for  an  assault  and 
batterv,  which  were  offered  in  evidence 
in  mitigation  of  damages,  and  the  ac- 
tual assault,  they  will  be  inadmissible, 
unless  shown  to  have  been  communi- 
cated to  the  defendant  only  immediately 
before  the  assault.  Gaither  v.  Blowers, 
II  Md.  536. 

So  it  is  no  ground  for  mitigation  of 
damages  that  plaintiff  had  slandered  de- 
fendant's sister,  and  that  defendant 
gave  plaintiff  an  opportunity  to  clear 
himself,  by  naming  the  originator  of 
the  slander,  or  to  fight.  Brooks  v. 
Carter,  34  Fed.  Rep.  505. 

A  continued  course  of  provocation  on 
the  part  of  the  plaintiff,  from  day  to  day, 
may  be  shown  in  initigation  of  dam- 
ages. Dolan  V.  Fagan,  63  Barb.  (N. 
"^•)  73- 

Opprobrious  language  used  at  the  time 
of  an  assault  may  be  given  in  evidence 
of  mitigation  of  damages,  but  such  lan- 
guage used  at  another  time  and  place. 


and  so  long  before  that  the  passions 
had  time  to  cool,  are  not  to  go  in  miti- 
gation. Rochester  v.  Anderson,  i 
Bibb  iKy.)  42S;  Ireland  v.  Elliott,  5 
Iowa  -|7S;"s.  c,  68  Am.  Dec.  715;  Dean 
V.  Hortan,  2  McMuU.  (S.  Car.)  147; 
Statei'.Qyin.^Treadw.  (S.Car.)  Const. 
694;  State  V.  Wood,  i  Bay  (S.  Car.) 
351;  Waters  v.  Brown,  3  A.  K.  Marsh. 
(K3'.)  557;  Cushman  v.  Rvan,  i  Story 
(U.S.)  91. 

In  Corcoran  v.  Harran,  55  Wis.  120, 
it  is  held  the  fact  that  the  assault  and 
batter3'  were  induced  by  personal  abuse 
of  the  assailant  by  the  assaulted  party 
may  be  considered  in  mitigation  of  puni- 
tory, but  not  of  actual  damages.  See 
Scott  V.  Fleming,  16  111.  App.  539. 

So  evidence  of  declarations  of  the 
plaintiff",  respecting  the  defendant,  is  not 
admissible  in  mitigation  of  damages  in 
an  action  for  assault  and  battery  unless 
they  are  shown  to  have  been  communi- 
cated to  him.  Gaither  v.  Blowers,  11 
Md.  536. 

Where  husband  and  wife  join  in  an 
action  for  an  assault  on  the  wife,  no 
words  or  acts  of  the  husband  can  be 
proved  in  mitigation  of  damages  unless 
the  wife  was  privy  to  Ihem.  Everts  v. 
Everts,  3  Mich.  5S0. 

Truth  as  a  Mitigating  Circum- 
stance.— Where  an  altercation  grows 
out  of  a  question  of  veracity  between 
the  parties,  and  an  assault  is  committed 
by  the  defendant  in  vindication  of  his 
truthfulness  and  integrity,  whether  the 
truth  of  his  statements  may  be  regarded 
as  a  mitigating  circumstance  in  his  be- 
half, is  not  certain.  Such  proof  has 
been  excluded  in  some  of  the  States. 
Butt  V.  Gould,  34  Ind.  552.  See 
Rochester  f.  Anderson,  i  Bibb  (Ky.) 
428;  Bartram  v.  Stone,  31  Conn.  159. 
But  in  Maryla7td  the  defendant  was 
allowed  to  show  that  he  told  the  truth. 
Marker  v.  Miller,  9  Md.  338.  Coinfare 
Anderson  v.  Johnson,  3  Harr.  li  J. 
(Md.)  162. 

So  evidence  is  not  admissible  to  show 
that  statements  made  by  the  plaintiff  at 
the  time  of  the  assault  were  false  and 
were  known  by  the  plaintiff  to  be  false. 
Thrall  v.  Knapp,  17  Iowa  468;  Bar- 
tram  V.  Stone,  31  Conn.  159. 

Bad  Character. — In  an  action  for  as- 
sault and  battery,  evidence  of  the  bad 
character  of  the  plaintiff  is  inadmissible 
for  the  purpose  of  reducing  the  amount 
of  damages.  Corning  i'.  Corning,  6  N. 
Y.  97;  Smithwick  v.  Ward,  7  Jones  (N. 
Car.)  L.  64;  s.  c,  75  Am.  Dec.  453. 
See  Willis  v.  Forrest,  2   Duer  (N.  Y.) 
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evidence  that  the  defendant  acted  without  malice,^  or  other  matters 
justifying  his  acts,  are  admissible  in  mitigation  of  damages.*  So, 
an  officer  against  whom  an  action  is  brought  for  forcible  entry, 
may  show  in  mitigation  of  damages,  that  he  entered  for  the  pur- 
pose of  making,  and  did  in  fact  make  an  attachment,  although  the 
attachment  was  unlawful  by  reason  of  the  writ  not  having  been 
returned  to  the  court.* 


310;    Sowell    V.    McDonald,    58   Miss. 

Evidence  showing  that  the  person  as- 
saulted "was  a  lazy  vagabond,  who 
would  not  work  if  he  could  help  it; 
that  money  could  not  be  made  out  of 
him  by  legal  process;  that  he  had  been 
indebted  to  the  defendant  a  long  time, 
and  would  not  pa3';  that  the  defendant, 
on  the  morning  of  the  day  on  the  even- 
ing of  which  tlie  assault  was  committed, 
had  offered  him  ten  dollars  per  hour  if 
he  would  work  for  him  in  payment  of 
said  indebtedness,  and  he  had  refused 
to  do  it;  held,  not  to  be  admissible 
for  the  defendant  in  mitigation  or  ex- 
tenuation of  the  assault.  Ward  v. 
State,  28  Ala.  53. 

'In  an  action  for  assault  and  battery, 
held,  that  the  jury  might  award  exemp- 
lary damages,  if  they  found  a  malicious 
intent  from  the  excessive  character  of 
the  battery;  that  they  should  not  con- 
sider the  facts  that  tfie  defendant  bore 
a  good  character,  and  had  paid  a  fine 
in  a  criminal  prosecution,  in  mitigation 
of  damages.  Reddin  v.  Gates,  52  Iowa 
210. 

If  a  man,  without  sufficient  provoca- 
tion, kills  a  dog,  and  is  sued  by  the 
owner,  he  may  show  the  bad  habits  of 
the  dog  in  mitigation  of  damages. 
Reynolds   v.  Phillips,    13  111.  App.  557. 

Indecent  Assault. — In  an  action  for  in- 
decent assault,  evidence  of  plaintifFs 
lewdness  with  other  men  is  admissible 
in  mitigation  of  damages.  Gulerette  v. 
McKinley,  27  Hun  (N.  Y.)  320. 

In  an  action  by  a  parent  for  the  se- 
duction of  his  daughter,  the  lewdness  of 
the  daughter  is  matter  of  mitigation. 
Fletcher  v.  Randall,  Anth.  N.  P.  267. 

Extent  to  WMch  Damages  May  be 
Mitigated  by  Proof  of  Provocation  in 
Words, — Provocation  in  words  may  re- 
duce the  damages  to  nominal  when 
very  gross  and  reprehensive  and  calcu- 
lated f'rom  the  circumstances  to  draw 
forth  strong  resentment.  Rochester  v. 
Anderson,  i  Bibb  (Ky.)  428.  When 
the  wrong  is  done  under  circumstances 
arising  without  the  plaintiff's  fault  and 
which  would  furnish  a  reasonable  ex- 


cuse for  the  violation  of  public  order, 
considering  the  infirmities  of  the  human 
temper,  is  no  foundation  for  exemplary 
damages,  but  the  plaintiff'  is  entitled  to 
compensation.  But  where  there  is  a 
reasonable  excuse  for  the  violation  of 
public  order  arising  from  the  provoca- 
tion or  fault  of  the  plaintiff,  but  not  suf- 
ficient to  entirely  justify  the  wrong 
done,  there  can  be  no  exemplary  dam- 
ages, and  the  circumstances  of  mitiga- 
tion must  be  applied  to  the  actual  dam- 
ages. Robinson  v.  Rupert,  23  Pa.  St. 
523;  Ellsworth  V.  Thompson,  13  Wend. 
(N.  Y.)  658,  663;  Reed  v.  Bias,  8  W.  & 
S.  (Pa.)  189. 

1.  Hoyt  V.  Gilston,  13  Johns.  (N.  Y.) 
141.  See  Campbell  v.  Rishaberger,  2 
Watts  (Pa.)  447;  Sherman  v.  Kort- 
right,  52  Barb.  (N.  Y.)  267;  Wilson  ». 
Apple,  3  Ohio  270. 

In  trespass,  the  defendants,  in  mitiga- 
tion of  4amages,  may  show  their  motive 
in  entering  the  plaintiff's  house;  as,  that 
it  was  to  search  for  goods  which  they 
had  been  informed  were  missing. 
Bohun  V.  Taylor,  6  Cow.  (N,  Y.)  313. 
See  Sampson  v.  Henry,  11  Pick. 
(Mass.)  379. 

In  trespass  for'  false  imprisonment  a 
void  warrant  of  arrest  and  proceedings 
had  under  it,  are  admissible  in  evidence 
to  disprove  malice  and  to  prevent 
the  recovery  of  exemplary  damages. 
Woodall  V.  McMillan,  38  Ala.  622; 
Wells  V.  Jackson,  3  Munf  (Va.)  458; 
but  not  to  mitigate  compensatory  dam- 
ages.    Lewis  V.  Lewis,  9  Ind.  105. 

2.  Todd   V.  Jackson,  26N.J.  L.  525. 
Where    persons    were    seen    in    the 

night  time  for  a  considerable  time,  in 
the  street  near  a  person's  house,  appar- 
ently examining  it,  who  would  separate 
when  persons  passed,  and  then  come 
together  again,  held,  such  facts  should 
mitigate  damages,  if  not  justify  an 
imprisonment,  where  the  person  ar- 
rested admitted  that  he  had  been  at  the 
place  for  two  hours,  without  givmg 
reasons  for  being  there.  Miles  v. 
Weston,  60  111.  361. 

3.  Paine  v.  Farr,  118  Mass.  75. 

In  trespass  de  bonis  asfortatis,  where 
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2.  Acts  and  Negligences  of  the  Plaintiff. — Where  the  injury  result- 
ing from  the  defendant's  act  complained  of,  has  been  enhanced 
by  the  acts  and  negligences  of  the  plaintiff,  they  may  be  shown  in 
mitigation  of  damages.^  Thus,  the  damages  to  be  recovered  in 
violation  of  a  contract  are  those  which  grow  naturally  and  di- 
rectly from  the  breach  of  such  contract,  and  not  those  which 
should  have  been  avoided  by  the  reasonable  exertion  of  the  party 
injured,  and  if  such  damages  are  enhanced  by  his  negligence  or 
wilfulness,  this  fact  may  be  shown  in  evidence  to  mitigate 
damages.^ 

the  taking  is  illegal,  a  subsequent  legal 
attachment  of  the  property  does  not 
go  in  mitigation  of  damages.  Hanmer 
D.  Wilsey,  17  Wend.  (N.  Y.)9i;  s.  c, 
Otis  V.  Jones,  21  Wend.  {X.  Y.)  394; 
Lyon  V.  Yates,  52  Barb.  (X.  Y.)  237. 
1.  Reynolds  v.  Chandler  River  Co., 

43  Me.  513;  Smith  v.  Milburn,  17  Iowa 
30;  Daily  v.  The  New  York  etc.  R. 
Co.,  32  Conn.  356,  358;  o.  c,  87  Am. 
Dec.  176. 

And  whether  the  injury  charged  is 
one  to  the  person  of  the  plaintiff  or  to 
his  property  makes  no  difference;  nor 
that  the  damages  are  entire  and  indi- 
visible.   Batchelder    v.    Bartholomew, 

44  Conn.  494. 
In  an  action  against  a  wife's  parent, 

for  enticing  her  to  live  separate  fr<5m 
her  husband,  his  bad  moral  character 
may  be  proved,  in  mitigation  of  dam- 
ages. Bennett  -v.  Smith,  21  Barb.  (N. 
Y.)  439. 

A  servant  was  employed  for  the  pur- 
pose of  guarding  convicts,  and  some  of 
them  escaped  through  his  negligence. 
His  employer  assaulted  the  servant,  and 
in  an  action  for  damages  it  was  held 
that  servant's  neglect  of  duty  might  be 
considered  in  mitigation  of  damages. 
Ward  V.  Blackwood,  41  Ark.  295;  s.  c, 
48  Am.  Rep.  41. 

In  an  action  by  a  father  against  one 
who  has  debauched  his  daughter  the 
careless  indifference  of  the  father  in  re- 
spect to  his  daughter  goes  in  mitigation 
of  damages.  Smith  v.  Milburn,  17 
Iowa  30. 

Where  a  person  takes  passage  over  a 
road  for  the  purpose  of  violating  cer- 
tain rules  and  brings  suit,  his  declara- 
tions to  this  effect  are  admissible  in 
mitigation  of  damages.  Holmes  v. 
Carolina  Cent.  R.  Co.,  95  N.  Car.  318; 
26  Am.  &  Eng.  R.  Cas.  190. 

Bailee.— Malice  on  the  part  of  the 
plaintiff  may  be  considered  for  the  pur- 
pose of  mitigating  damages.  Robinson 
"•  Rupert,  23  Pa.   St.  523;   Reddin  v. 


Gates,  52  Iowa  210;  Bartram  v.  Stone, 
31  Conn.  159. 

2.  The  Cincinnati  etc.  R.  Co.  v. 
Rogers,  24  Ind.  103;  Milton  v.  Hudson 
River  Steamboat  Co.,  37  N.  Y.  210; 
Beymer  v.  McBride,  37  Iowa  114;  Ga- 
zette Printing  Co.  v.  Morss,  60  Ind. 
143;  Armfield  v.  Nash,  2  George  (Miss.) 
361. 

In  an  action  to  recover  upon  a  quan- 
tU7n  meruit  for  work  done  in  the  erec- 
tion of  a  building,  evidence  was  offered 
by  the  defendant  tending  to  show  that 
owing  to  the  imperfect  manner  in 
which  the  belfry  was  constructed,  the 
roof  leaked,  and  this  caused  the  plaster- 
ing some  time  afterwards  to  fall.  Held, 
that  if  the  party  could  have  protected 
himself  from  damage  which  would  nat- 
urally result  from  the  alleged  defects  in 
the  con.^'.Tiction  u.  the  building,  he  was 
bound  to  do  so,  if  practicable,  at  a 
moderate  expense  or  hy  ordinary  effort, 
and  for  the  damage  which  he  could  not 
have  prevented  by  the  exercise  of  due 
diligence.  Mather  v.  Butler  Co.,  28 
Iowa  253. 

A  party  made  a  steam  engine  by  con- 
tract for  a  stipulated  price,  and  put  it  ifi 
the  boat  of  the  purchaser.  Held,  that 
in  a  suit  on  this  special  agreement  for 
the  price  agreed  on,  it  was  competent 
for  the  defendant  to  show,  in  diminu- 
tion of  damages,  defects  in  the  engine 
and  its  want  of  correspondence  with 
the  agreement.     Bouker  v.  Randies,  31 

N.J.L.335- 

Evidence  is  admissible  in  mitigation 
in  an  action  for  breach  of  contract 
for  wages  to  show  that  the  plaintiff, 
after  breach  of  contract  by  defendant, 
could  have  had  employment  and  com- 
pensation elsewhere.  Gazette  Printing 
Co.  V.  Morss,  60  Ind.  153.  So  in  an 
action  against  the  proprietor  of  a 
school,  for  the  breach  of  a  contract  to 
employ  the  plaintiff  as  a  teacher,  the 
defendant  may  show,  in  mitigation  of 
damages,    that    the    plaintiff   obtained 
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3.  Reduction  of  Loss  or  Injury  by  the  Acts  of  Either  Party. — Where 
the  prima  facie  loss  or  injury  from  the  act  complained  of  has,  by 
the  acts  of  the  plaintiff  or  the  defendant,  been  reduced  or  partially 
compensated,  these  facts  may  be  shown  in  reduction  of  damages.' 

In  trover,  the  value  of  the  property  when  converted  with  inter- 
est from  that  time  is,  in  general,  the  measure  of  damages.*  If 
the  property  is  restored,^  or  if  it  has  been  sold  and  the  proceeds 


other  employment  during  the  time  cov- 
ered by  the  contract,  and  received  com- 
pensation lor  it;  but  the  declarations  of 
the  plaintitf's  father,  by  whom  the  con- 
tract was  negotiated  on  her  behalf,  as 
to  such  employment  and  compensation, 
though  made  in  her  presence,  are  mere 
hearsay,  and  therefore  inadmissible  as 
evidence  to  prove  the  fact.  Benziger  v. 
Miller,  50  Ala.  206.  See  Vanarsdale  v. 
Laverty,  69  Pa.  St.  103;  Gillis  v.  Space, 
63  Barb.  (N.  Y.)  177. 

But  where  a  disappointed  contractor 
for  the  performance  of  a  specified  thing 
finds  something  to  do  of  a  different  na- 
ture from  his  contract,  his  doing  it  will 
not  mitigate  the  damages  for  the  breach 
of  the  contract  -with  the  other  party. 
Wolf  V.  Studebaker,  65  Pa.  St.  460. 

When  the  negligence  of  a  railroad 
cojnpany  is  the  proximate  cause  of  an 
injury,  the  contributory  negligence  of 
the  person  injured  does  not  bar  the  ac- 
tion, but  may  be  shown  in  mitigation  of 
damages.  Nashville  etc.  R.  Co.  v. 
Smith,  6  Heisk.  (Tenn.)  174;  Hill  v. 
Louisville  etc.  R.  Co.,  g  Heisk.  (Tenn.) 
823;  Railroad  -u.  Walker,  11  Heisk. 
(Tenn.)  383;  Louisville  etc.  R.  Co.  v. 
Connor,  2  Baxt.  (Tenn.)  383;  Nashville 
etc.  R.  Co.  V.  Smith,  6  Heisk.  (Tenn.) 
174;  Nasliville  etc.  R.  Co.  v.  Smith,  9 
bea  (Tenn.)  470,  15  Am.  &  Eng.  R. 
Cas.  469;  East  Tenn.  etc.  R.  Co.  v. 
Humphre}',  12  Lea  (Tenn.)  480;  15 
Am.  &  Eng.  R.  Cas.  472. 

Wrongful  Discharge  of  Employee. — 
Where  an  employee  is  wrongfully  dis- 
charged, he  is  entitled  to  recover  com- 
pensatory damages,  but  the  damages 
may  be  mitigated  if  the  employee  after 
he  is  discharged  gets,  or  can  get,  em- 
plo3'ment  in  business  of  the  same  gen- 
eral character  to  the  extent  of  his  com- 
pensation thus  received,  if  less  than 
his  wages  under  the  contract,  and  if 
equal  thereto,  then  only  nominal  dam- 
ages. If  he  engages  in  business  of  a 
different  character,  requiring  harder 
labor  and  more  capital,  the  damages 
should  not  be  reduced  to  the  full 
amount  of  his  earnings  in  such  busi- 
ness.    Williams  v.  Chicago  Coal  Co., 


60  111.  149.  See  Sutherland  v.  Wyer, 
67  Me.  64. 

But  ±he  burden  rests  upon  the  de- 
fendant of  proving  in  reduction  of  the 
damages  estimated  by  such  rule  that 
the  plaintiff  could  have  procured  work 
from  which  profits  would  have  accrued. 
Dunn  V.  Johnson,  33  Ind.  54,  55;  s.  c, 
5  Am.  Rep.  117. 

Breach  of  Promise. — In  an  action  by 
a  female  for  a  breach  of  promise  of 
marriage,  grossly  indecent  conduct  on 
the  plaintiff  after  promise  of  marriage 
is  proper  to  be  considered  in  mitigation. 
Palmer  v.  Andrews,  7  Wend.  (N.  Y.) 
142.  And  see  Johnson  v.  Caulkins,  i 
Johns.  (N.  Y.)  116;  s.  c,  i  Am.  Dec. 
102;  Willard  v.  Stone,  7  Cow.  (N.  Y.) 
22;  s.  c.  17  Am.  Dec.  496. 

1.  Forsyth  v.  Palmer,  14  Pa.  St.  96; 
s.  c,  53  Am.  Dec.  519;  Baker  tk  Free- 
man, 9  Wend.  (N.  Y.)  36,  s.  c,  24  Am. 
Dec.  117;  Baldwin  v.  Porter,  12  Conn. 
473;  Mclnvoy  v.  Dyer,  47  Pa.  St.  118; 
Sprague  v.  Brown,  40  Wis.  612.  See 
Gunn  V.  Scovil,  5  Day  (Conn.)  115. 

In  an  action  oi  assumpsit,  where  pay- 
ment is  made  after  the  suit  is  com- 
menced, although  it  does  not  bar  the  ac- 
tion generally,  yet  it  may  be  shown  un- 
der the  general  issue  in  reduction  of 
damages.  Hendrickson  v.  Hutchinson, 
2q  N.  J.  L.  180. 

2.  Greenfield  Bank  v.  Leavitt,  17 
Pick.  I  Mass.)  i;  s.  c,  28  Am.  Dec.  268; 
Lucas  V.  Trumbull,  15  Gray  (Mass.) 
306;  Pierce  v.  Benjamin,  14  Pick. 
(Mass.)  361;  s.  c,  25  Am.  Dec.  396; 
Cook  V.  Loomis,  26  Conn.  483;  Sprague 
V.  Brown,  40  Wis.  612. 

A  receiptor  of  property  seized  in  exe- 
cution cannot  show,  in  mitigation  ot 
damages,  that  the  property  was  worth 
less  than  the  plaintiff's  debt.  Cornell 
V.  Dakin,  38  N.  Y.  253. 

3.  Gibbs  V.  Chase,  10  Mass.  130; 
Reynolds  v.  Shuler,  5  Cow.  (N.  Y.) 
323";  Pierce  v.  Benjamin,  14  Pick. 
(Mass.)  356,  361;  s.  c,  25  Am.  Dec. 
396;  Doolittle  &  Chamberlain  v.  Mc- 
Cullough,  7  Ohio  St.  299;  Worman  v. 
Kramer,  73  Pa.  St.  378. 

In    an  action  for  unlawfully  taking 
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applied  to  the  payment  of  the  plaintiff's  debt,  or  otherwise  to  his 
use,  these  facts  may  be  shown  in  mitigation  of  damages.^  If  the 
owner  has  incurred  expense  to  recover  it,  then  its  value,  less  such 
expense,  will  be  deducted  by  way  of  mitigation  from  the  amount 
which  would  otherwise  be  the  measure  of  damages.^ 

Where  exemplary  damages  are  claimed,,  the  defendant  may 
prove,  as  a  mitigating  fact,  that  he  acted  in  good  faith,  under  the 
advice  of  counsel.** 

4,  loss  or  Injury  Enhanced  or  Reduced  by  Acts  of  Third  Parties. — 
In  an  action  for  damages  for  injuries  sustained  by  the  plaintiff,  it 
is  competent  for  the  defendant  to  show  in  mitigation  of  damages 
that  the  plaintiff's  injuries  were  wholly  or  partially  the  result  of 
the  acts  of  a  third  party.**  So  evidence  that  a  third  person  offered 


and  carrying  away  the  plaintifFs  goods, 
the  evidence  showed  that  the  defendant 
had  induced  the  plaintifFs  wife  to  leave 
her  husband,  and  had  aided  her  in 
clandestinely  removing  the  property, 
but  that  she  had  afterwards  returned 
with  the  goods  to  the  neighborhood  of 
the  plaintiffs  residence,  and  handed  to 
him  the  railroad  checks  therefor,  which 
he  received  and  delivered  to  a  third 
person  with  instructions  to  take  charge 
of  the  property;  but  she  did  not  return 
or  offer  to  return  to  her  husband. 
Held,  that  was  sufficient  acceptance  of 
the  property  and  exercise  of  ownership 
over  it  by  the  plaintiff  for  himself  after 
the  wrongful  taking,  to  be  considered 
in  mitigation  of  damages.  Dailey  v. 
Crowley,  5  Lans.  (N.  Y.)  301. 

In  an  action  of  tort  in  the  nature  of 
trover,  the  alleged  conversion  consisted 
in  the  refusal  to  allow  the  plaintiff  to 
remove,  upon  demand,  the  machinery  in 
a  shop.  It  did  not  appear  that  the  de- 
fendant had  ever  appropriated  the  same 
to  his  own  use,  or  removed  the  same, 
or  had  the  actual  possession  tliereof, 
otherwise  than  by  being  in  the  rightfyl 
possession  of  the  work  shop.  Held, 
that  the  subsequent  notice  to  the  plain- 
tiff by  the  defendant  that  he  had  relin- 
quished all  claim  to  the  machinery 
should  be  considered  in  mitigation  of 
damages.  Delano  v.  Curtis,  7  Allen 
(Mass.)  471. 

So  an  offer  to  restore  goods  may  be 
received  in  evidence  in  mitigation  of 
damages.  Wooley  v.  Carter,  7  N.J.L. 
S.s;  s.  c,  II  Am.  Dec.  520. 

But  a  tender  of  part  of  the  value  of 
property  sold  under  void  process  is  not 
evidence  in  mitigation  of  damages. 
Clarke  v.  H-allock,  16  Wend.  (N.  Y.) 
607. 

1.  Pierce     v.     Benjamin,     14    Pick. 


(Mass.)  356;  s  c,  25  Am.  Dec.  396; 
Hopple  V.  Higbie,  23  X.  J.  L.  342.  See 
Dallam  v.  Filler,  6  W.  &  S.  (Pa.)  323; 
McMichael  v.  Mason,  13  Pa.  St.  214. 

Where  goods  were  seized  for  a  vio- 
lation of  a  statute  forbidding  their  sale 
within  three  miles  of  any  place  of  re- 
ligious meeting,  etc.  (Rev.  Vice  and 
Immorality,  §  10),  evidence,  that  at  their 
sale  an  agent  of  the  owners  bought 
them  for  a  nominal  price,  is  admissible 
in  mitigation  of  the  trespass.  Rogers 
^'.  Brown,  Spen.  119,  124. 

Where  a  wrongdoer  has  taken  goods 
under  an  honest  belief  of  title,  he  may 
show,  in  mitigation  of  damages,  that 
thej'  were  subsequently  distrained  for 
rent  due  by  the  owner.  Higgins  v. 
Whitney,  24  Wend,  (N.  Y.)  379; 
Sherry  v.  Schuyler,  2  Hill  (N.  Y.) 
204. 

2.  Bennett  v.  Lockwood,  20  Wend. 
(N.  Y.)  223;  s.  c,  32  Am.  Dec.  532; 
Johannesson   v.   Borchenius,    35    Wis. 

Thus,  if  the  conversation  were  of  a 
watch,  which  the  defendant  threw  into 
a  well,  and  the  plaintiff  hired  a  man  to 
descend  into  the  well  to  get  it,  the  ex- 
pense of  his  reclaiming  it  would  be  de- 
ducted from  the  value  when  returned. 
Greenfield  Bank  v.  Leavitt,  17  Pick. 
(Mass.)  I,  3;  s.  c,  2S  Am.  Dec.  26S. 

3.  Bohm     V.     Dunphy,     r    Mon.     T. 

333- 

4.  Thorne  v.  California  Stage  Co.,  6 
Cal.  232. 

False  representations  by  third  per- 
sons of  threats  not  sworn  to  by  the 
plaintiff  could  not  justify  the  defendant 
in  putting  out  the  plaintiff's  eyes  in  an 
affray,  when  it  was  not  required  for  his 
own  safety ;  nor  could  they  mitigate  the 
damages.  Castner  v.  Sliker,  33  N.  J. 
L.  507. 


ri;  C.of  L. — 44 
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to  place  the  plaintiff  in  a  position  where  the  damages  would  be 
materially  lessened,  if  not  altogether  avoided,  is  admissible.' 

5.  Evidence  Offered  in  Proof  of  Res  Gestae. — Mitigating  circum- 
stances may  be  offered  in  proof  of  the  res  gestce,  and  it  may  be 
relied  on  in  mitigation  of  damages,  though,  if  pleaded,  it  would 
amount  to  a  justification  and  require  a  special  plea.^  Thus  evi- 
dence of  the  payment  of  a  fine  imposed  upon  a  conviction  for  an 
assault  may  be  given  in  mitigation  of  damages  in  a  civil  action  for 
the  same  assault;*  and  in  an  action  for  a  breach  of  a  marriage 
promise,  it  may  be  proved  that  the  defendant's  family  disapproved 
of  the  match  on  the  ground  that  this  would  diminish  the  happi- 
ness of  the  union.* 

Where  a  debt  is  lost  through  the  negligence  of  an  agent,  the 
measure  of  A2,mj3%&s  prima  facie  is  the  amount  of  the  bill.  .The 
defendant  is  at  liberty,  however,  to  show  circumstances,  if  any 
exist,  tending  to  mitigate  damages  or  to  reduce  the  recovery  to 
a  nominal  amount.^  So  where  an  action  is  brought  against  a 
sheriff  for  a  negligent  and  not  a  voluntary  escSi^Q  prima  facie,  the 
plaintiff  is  entitled  to  recover  the  amount  of  his  judgment  against 
the  prisoner,  but  the  defendant  is  at  liberty  to  give  evidence  of 
the  poverty  of  the  prisoner,  or  other  circumstances  tending  to 
show  the  actual  damage  of  the  plaintiff  for  which  the  jury  are  au- 
thorized to  render  the  verdict.®     So  a  total  or  partial  want  of  a 


1.  Beymer  v.  McBride,  37  Iowa  114; 
Hecksciier  v.  McCrea,  24  Wend.  (N. 
Y.)  304. 

Malpractice. — In  case  of  malpractice 
by  a  physician,  the  patient  is  not  bound 
in  mitigation  of  damages  to  submit  to 
an  operation  suggested  by  another  prac- 
titioner, who  is  not  called  in  as  an  at- 
tending or  consulting  physician.  Cham- 
berlin  v.  Morgan,  68  Pa.  St.  168. 

2.  Byers  v.  Horner,  47  Md.  23. 

3.  Flannagan  v.  Woraack,  54  Tex. 
45;  Coleman  v.  Hagerman,  5  C.  H.  Rec. 
63.  Comfare  Phillips  v.  Kelly,  29 
Ala.  628;  Wheatley  v.  Thorn,  i  Cush. 
(Mass.)  62. 

On  the  trial  of  a  civil  action  for  as- 
sault and  battery,  it  is  competent,  for 
the  purpose  of  mitigating  vindictive 
damages,  to  show  that  the  defendant 
has  been  convicted  and  punished  at  the 
suit  of  the  State  for  the  same  transac- 
tion. Smithwick  v.  Ward,  7  Jones 
(N.  Car.)  L.  64;  s.  c,  75  Am.  Dec.  453. 

The  consideration  that  defendant 
might  be  (if  he  has  not  been)  prose- 
cuted criminally  for  the  money  on 
which  an  action  for  damages  is  founded, 
is  no  ground  for  reducing  the  damages 
in  such  civil  action.  Ransone  v. 
Christian,  56  Ga.  351. 

4.  Irving  i;.  Greenwood,  i  C.  &  P.  350. 


5.  Allen  V.  Suydam,  20  Wend.  (N 
Y.)  321;  s.  c,  32  Am.  Dec.  555;  Rus- 
sell V.  Turner,  7  Johns.  (N.  Y.)  1S9;  s. 
c,  5  Am.  Dec.  254;  Van  Wart  v. 
Wooley,  3  B.  &  C.  439:  Stonfi  v.  The 
Bank  of  Cape  Fear,  3  Dev.  408;  Rus- 
sell V.  Palmer,  2  Wils.  325. 

6.  Patterson  v.  Westervelt,  17  Wend. 
(N.  Y.)  543;  Kellogg  V.  Mauro,  9 
Johns.  (N".  Y.)  300;  Ledyard  X'.  Jones, 
7  N.  Y.  550;  Hootman  'v.  Shriner,  15 
Ohio  St.  43;  Brooks  v.  Hoyt,  6  Pick. 
(Mass.)  468;  State  v.  Baden,  11  Md. 
317;  Dunphy  v.  Whipple,  25  Mich.  11; 
Coe  V.  Peacock,  14  Ohio  St.  187;  Bow- 
rnan  v.  Cornell,  39  Barb.  (N.  Y.)  69; 
State  V.  Mullen,  50  Ind.  59S,  599;  Coop- 
ers V.  Wolf,  !■;  Ohio  St.  523;  Bank  of 
Rome  V.  Curtiss,  i  Hill  (N.  Y.)  275; 
Pardee  v.  Robertson,  6  Hill  (N.  Y.) 
550;  Dininny  v.  Fay,  38  Barb.  (N.  Y.) 
18;  Bennett  v.  Brown,  31  Barb.  (N.  Y.) 
158. 

In  an  action  against  a  sheriff  for  not 
returning  an  execution,  the  defendant 
may  show,  in  mitigation  of  damages, 
that  the  party  had  not  sufficient  prop- 
erty out  of  which,  by  due  diligence, 
the  debt  might  have  been  made.  Huni- 
phr'ey  v.  Hathorn,  24  Barb.  (N.  Y.)  ?!>. 

In  an  action  against  a  sheriff  for  not 
taking  a  debtor's  body  in  execution,  he 
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failure  of  consideration  may  be  shown  in  an  action  upon  a  con- 
tract,^ or  any  defence  arising  out  of  the  plaintiff's  cause  of  action 
itself,  as  where  the  action  is  for  the  price  of  labor,  or  for  commodi- 
ties, and  defects  are  proved.^ 


may  show  in  mitigation  the  pecuniary 
circumstances  of  the  debtor.  Dininny 
■w.  Fay,  38  Barb.  (N.  Y.)  18. 

1,  I  Sutherland  on  Damages  245. 
See  Simpson  v.  Clark,  2  C.  M.  &  R. 
342;  Darnell  v.  Williams,  2  Stark.   145. 

2.  I  Sutherland  on  Damages  245;  Mc- 
Kinney  v.  Springer,  3  Ind.  59;  s.  c,  54 
Am.  Dec.  478;  Kelley  v.  Town  of  Brad- 
ford, 33  Vt.  35;  Crookshank  v.  Mallory, 
2  Greene  (Iowa)  257;  Devew  v.  Daver- 
ell,  3  Camp.  451;  Farnsworth  v.  Gar- 
rard, I  Camp.  38;  McAlpin  v.  Lee,  12 
Conn.  132-.  s.  c,  30  Am.  Dec.  609;  Hunt 
V.  Pierpont,  27  Conn.  301,  306;  Kelley 
V.  Smith,  I  Blatchf.  (U.  S.)  290;  Beston 
V.  Butts,  7  East  479;  Bailie  v.  Kell,  4 
Bing.  N.  C.  638;  Cutler  v.  Close,  5 
C.  &  P.  337;  Sinclair  v.  Bowles,  9  C.  & 
C.  92;  Thornton  v.  Place,  i  M.  &  Rob. 
218;  Kelley  v-.  Town  of  Bradford,  33 
Vt.  35;  Wood  V.  Schettler,  23  Wis.  601.; 
Allen  V.  McKibbin,  5  Mich.  449;  Giles 
V.  Morrison,  50  Barb.  (N.  Y.)  50; 
Johnson   v.   Mijn,   14   Wend.    (N.  Y.) 

195- 

A  person  who,  not  being  a  judge  of 
an  article  himself,  nor  professing  to  be, 
purchases  it,  confiding  in  the  represen- 
tations of  the  seller  as  to  its  quality, 
and  gives  a  note  for  the  price,  may 
show,  in  an  action  upon  the  note,  the 
inferior  quality  of  the  article,  in  order 
to  reduce  the  recovery.  Bischof  v. 
Lucas,  6  Ind.  26. 

Generally. — If  the  court  instructs  the 
jury  that  the  plaintiff  is  entitled  to  re- 
cover exemplary  damages  in  a  suit 
against  one  for  the  sale  of  liquor  to  her 
husband,  the  defendant  should  have  the 
right  to  show  matters  in  mitigation, 
such  as  that  he  had  forbidden  his  clerk 
to  sell  to  the  husband,  and  to  have  that 
fact  considered  by  the  jury  on  the  ques- 
tion of  exemplary  damages  only. 
Freese  v.  Tripp,  70  111.  496. 

It  is  competent  for  the  defendant  to 
show  a  want  of  wealth  to  diniinish 
damages;  nor  can  he  be  deprived  of  this 
right  by  the  omission  of  the  plaintiff  to 
offer  any  proof  on  that  point,  or  make 
any  claim  for  damages  on  that  ground. 
Johnson  v.  Smith,  64  Me.  553. 

In  Peters  v.  Lake,  66  111.  206;  ».  c,  16 
Am.  Rep.  593,  jt  was  held  in  an  action 
on  the  case  for  criminal  conversation 
with  the  plaintiffs  wife,  tried  several 


years  after  the  alleged  injury,  that 
proof  of  the  plaintiffs  bankruptcy  at 
the  time  of  the  trial  is  inadmissible  on 
the  amount  of  exemplary  damages 
proper  to  be  recovered. 

So  general  benefits  resulting  to  plain- 
tiff from  the  erection,  and  proximity  to 
his  property,  of  defendant's  mill,  are  no 
ground  of  offset  against  a  reduction  of 
damages  he  sustains  by  the  overflowing 
of  his  land  from  defendant's  dam. 
Marcy  v.  Fries,  18  Kan.  353. 

In  an  action  for  trespass  for  assault 
and  battery,  evidence  directly  tending 
to  show  that  the  plaintiff  had  got  up  a 
false  case,  to  impose  upon  the  jury,  is 
competent  in  mitigation  of  damages. 
Wrege  v.  Westcott,  30  N.  J.  L.  212. 

In  an  action  for  death  caused  by  neg- 
ligence, the  fact  that  the  widow  of  the 
deceased  received  the  amount  of  <in  in- 
surance upon  her  husband's  life  does 
not  go  in  mitigation  of  damages  under 
the  statute.  Althorf  v.  Wolfe,  22  N. 
Y.  355;  s.  c,  2  Hilt.  (N.  Y.)  13,  14. 
See  Harding  v.  Townshend,  43  Vt.  536; 
o.  c,  5  Am.  Rep.  304. 

Where  the  plaintiff's  salary  was  con- 
tinued during  the  time  he  was  disabled, 
held  not  to  mitigate  the  damages  to 
which  he  was  entitled  in  an  action 
against  anqther  party  for  a  physical  in- 
jury. Ohio  etc.  R.  Co.  v.  Dickerson, 
59  Ind.  317. 

Action  of  Assault. — A  seizin  of  the 
land,  or  a  mere  naked  claim  to  the 
crops  standing  and  growing  on  the 
terra  in  qua  the  assault  was  committed, 
cannot  be  given  in  evidence  under  the 
general  issue,  in  mitigation  of  damages. 
Wright  V.  Page,  2  Tyler  (Vt.)  80. 

Action  for  Killing  a  Dog. — In  an, 
action  for  killing  a  dog,  proof  of  the 
worthlessness  of  the  animal  is  admissi- 
ble, in  mitigation  of  damages.  Dunlap 
V.  Snyder,  17  Barb.  (N.  Y.)  561.  So 
the  defendant  may  give  evidence  that 
the  dog  was  addicted  to  worrying  sheep, 
in  mitigation  of  damages.  Lentz  v. 
Stroh,  6  S.  &  R.  (Pa.)  34. 

Seduction. — Evidence  that  the  plain- 
tiff's marriage  with  his  reputed  wife  was 
void  is,  in  an  action  for  the  seduction  of 
his  reputed  daughter,  admissible  on  the 
defendant's  part,  under  an  answer  of  a 
general  denial  to  rebut  a  presumption 
of  actual   service   by  showing  that  the 
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MITTIMUS— (See  also  HABEAS  CORPUS  ;  PROCESS). 


2.  Contents,  693. 

3.  Sigtiature  and  Seal,  695. 

4.  Effect  of  Irregularities, i 


I.  Definition,  692. 
II.  When  Requisite.  693. 
III.  Form,  693. 

1.    To  Whom  Addressed,  693. 

I.  Definition. — A  written  precept  or  warrant  from  a  justice 
of  the  peace  or  other  competent  ofificer,  directing  the  jailer  or 
keeper  of  a  prison  to  receive  and  safely  keep  a  person  charged 
with  an  offence  therein  named  until  he  shall  be  delivered  or 
otherwise  disposed  of  by  due  course  of  law.  The  offence  for 
which  it  issues  is  one  in  which  bail  is  either  not  allowed  or  not 
given. 1 

As  seen  from  the  definition,  a  mittimus  usually  issues  from  a 
justice  of  the  peace.  But  in  certain  cases  judges  of  election  are 
authorized  to  issue  them  when  necessary  during  an  election;? 
and  there  are  other  cases  in  which  a  clerk  of  the  court  may  do  so 
by  virtue  of  an  order,  express  or  implied,  from  the  court.*  " 


plaintiff  was  not  legally  entitled  to  her 
services,  and  in  mitigation  of  damages. 
Ilowland  v.  Howland,  114  Mass.  5I7; 
19  Am.  Rep.  381. 

In  Coleman  v.  White,  43  Ind.  429, 
it  was  held  that  defendant  may  prove 
under  general  denial  in  mitigation  of 
damages,  that  owing  to  the  wicked  dis- 
position of  the  plaintiff  and  his  inhu- 
man treatment  of  his  wife,  they  had 
separated  before  seduction  complained 
of,  and  that  separation  was  not  on  ac- 
count of  improper  relations  of  defend- 
ant. 

In  an  action  for  seduction,  the  defend- 
ant cannot  show,  in  mitigation  of 
damages,  an  offer  to  raar'-y  the  female 
seduced.  IngersoU  v.  Jones,  5  Barb. 
(N.  Y.)  661. 

Criminal  Conversation. — In  an  ac- 
tion for  criminal  conversation  the  terms 
upon  which  the  plaintiff  and  his  wife 
lived  together,  at  the  time  of  the  of- 
fence, may  be  shown,  in  mitigation  of 
damages,  though  not  pleaded.  Harter 
V.  Crill,  33  Barb.  (N.  Y.)  283. 

1.  2  Bouv.  Law  Diet.,  Mittimus;  2 
Abb.  Law  Diet.,  Mittimus;  Ander- 
son's Law  Diet.  210;  Co.  Lit.  590; 
Bacon's  Abr.  Commitment  (e);  i 
Chitty's  Crim.  L.  log. 

A  mittimus  also  contains  an  order  to 
the  magistrate's  ministerial  officer  com- 
manding him  to  take  the  prisoner  to 
the  jailer  in  order  that  the  jailer  may 
be  able  to  commit  him.  Authorities 
supra;  i  Archbold's  Crim.  Prac.  and 
Plead.  148  and  seq. 

The  difference  between  a  warrant  of 


arrest  and  a  mittimus  will  be  readily 
perceived;  an  arrest,  while  it  carries 
by  necessary  implication  authority  to 
confine  the  prisoner,  is  only  a  means 
whereby  the  party  arrested  is  to  be 
brought  before  the  court.  It  is  in 
the  nature  of  a  process  to  commence 
an  action;  a  mittimus,  however,  is  in 
the  nature  of  a  final  process  similar  to 
an  execution  in  civil  actions;  and  its 
virtual  object  is  to  prevent  the  future 
or  present  judgment  of  the  court  from 
becoming  a  nullity  by  the  escape  of  the 
prisoher.  An  arrest  is  for  the  purpose 
of  bringing  the  party  before  the  court. 
A  mittimus  always  presupposes  the, 
prisoner  to  be  in  the  presence  of  the 
court.  Authorities  supra;  Taintor  v. 
Taylor,  36  Conn.  242;  3  Am.  and  Eng. 
Encyc.  of  Law  790-800;  opinion  of 
court  in  Connelly  v.  Anderson,  112 
Mass.  60-62;  Ex  parte  Kearney,  7 
Wheat.  (U.  S.)  38. 

The  same  term,  i.e.,  mittimus,  was 
used  in  old  English  practice  to  desig- 
nate a  writ  for  removing  a  suit  for  trial 
to  a  particular  county.  It  was  also 
used  to  denote  a  writ  by  which  records 
were  transferred  from  one  court  to 
another;  sometimes  immediately,  as 
out  of  the  king's  bench  into  the  Ex- 
chequer, and  sometimes  indirectly  as 
by  certiorari  into  chancery,  and  thence 
by  mittimus  into  another  court.  2 
Abb.  Law  Diet.,  Mittimus;  2  Bouvier 
Mittimus. 

2.  Davis  V.  Wilson,  65  111.  525- 

3.  In  Taintor  v.  Taylor,  36  Conn. 
242,  a  person  charged  with  a  crime  be- 


692 


When  Eeqnisite. 


MITTIMUS. 


Fona, 


n.  When  Requisite. — A  mittimus  is  always  necessary  to  author- 
ize the  commitment  of  a  prisoner  after  the  preliminary  hearing  by 
the  magistrate.* 

Ill  FORM^ — -1.  To  Whom  Addressed. — The  mittimus  should  com- 
mence with  an  address  to  the  proper  officers;  they  are  usually  the 
sheriff  and  jailer,  or  the  constable  and  jailer  of  the  county  in  which 
the  commitment  is  made.* 

2.  Contents. — It  should  set  forth,  first,  the  name  of  the  defend- 
ant,"* and  the  crime  for  which  he  is  committed  with  reasonable 
certainty,  and  in  terms  not  too  general." 


fore  the  superior  court  was  committed 
to  the  custody  of  the  sheriflF  on  his 
failure  to  give  the  bond  required  by  the 
court,  and  during  the  term  of  the  court 
no  formal  order  was  given  to  the  clerk 
for  his  commitment  to  jail,  but  after 
the  court  adjourned  the  clerk  issued  a 
mittimus  for  such  commitment,  on 
which  he  was  held  in  custody',  when  he 
gave  bond  for  his  appearance  at  the 
next  term  of  the  court.  The  court  held 
that  the  clerk  had  power  to  issue  such 
a  mittimus,  saying  that  it  was  not  the 
practice  of  the  superior  court  to  issue  a 
special  order  to  the  clerk  for  the  com- 
mitment of  a  prisoner  to  jail,  that  there 
was  a  general  continuing  order  to  that 
effect,  which  the  clerk  might  act  upon 
either  during  the  term  or  after  its  close, 
the  mittirnus  being  in  the  nature  of  an 
execution  carrying  into  effect  the  judg- 
ment of  the  court.  Taintor  r.  Taylor,  36 
Conn.  242. 

1.  It  does  not  follow  that  every  com- 
mitment must  be  under  the  authority 
conveyed  by  a  mittimus;  indeed  the 
chief  use  of  this  writ  is  confined  to  the 
courts  of  a  justice  of  the  peace  or  other 
like  magistrate.  Vide  sufra,  subtit. 
Definition,  and  authorities. 

For  example,  in  case  of  a  commit- 
ment for  contempt  in  facie  curice  an 
order  of  commitment  is  given  bj'  whicti 
an  offender  is  committed  without  a 
mittimus.  Regina  v.  Wilson,  51  E.  C. 
L.  619;  Contempt,  3  Am.  and  Eng. 
Encyc.  of  Law  791-6. 

An  order  of  commitment  made  in 
open  court  authorizes  the  sheriff  to 
commit  the  person  designated  without 
a  mittimus  or  copy  of  the  order,  since 
the  evidence  of  the  order  is  contained 
in  the  record.  State  -o.  Heathman,  i 
Wright  (Ohio)  691;  Cunningham  v. 
State,  116  Ind.  433.  Compare  6  Dane's 
Abr.  52S,  ch.  193. 

In  Michigan,  and  in  some  other 
Mates,  where  the  preliminary  exam- 
ination is  adiotirv ad,  the  accused  mav 


be  committed,  until  a  further  examina- 
tion, by  a  verbal  order  of  the  magis- 
trate. 

2.  As  to  the  style  of  mittimus, 
whether  it  shall  be  in  the  name  of  "the 

State  of ,"  or  "the  people  of ," 

etc.,  and  its  general  form,  see  Pro- 
cess. A  writ  entitled  "State  of  Ne- 
braska,      county,"    has   been   held 

valid,  though  the  county  should  usually 
be  designated.  State  v.  Banks,  24  Neb. 
322. 

3.  Bouv.  Law  Diet.  Mittimus;  Ba- 
con's Abr.  Commitment  (e);  i  Arch- 
bold's  Crim.  Prac.  and  Plead.  (8th  ed.) 
148-9,  note. 

It  may  be  directed  to  the  sheriflF  of  the 
county  or  to  any  constable;  and  to  the 
jailer.  Authorities  sufra;  2  Strange 
934;   I  Ld.  Raym.  424. 

It  will  be  observed  that  a  mittimus 
contairts  two  orders,  one  to  the  sherift 
or  to  the  constable  requiring  him  to 
take  the  prisoner  and  carry  him  to  jail; 
another  to  the  jailer  commanding  him 
to  safely  keep  such  prisoner.  There  are 
therefore  two  officers  always  addressed 
in  a  mittimus.  Vide  sufra,  subtit. 
Definition  and  authorities  cited.  See 
also  Chitty's  Crim.  Law  109. 

4.  And  if  his  name  be  not  known, 
then  he  should  be  described  by  stature, 
complexion,  bearing,  apparent  age,  etc. 
I  Hale  (Eng.)  577;  i  Chitty's  Crim.  Law 
109;  Archbold's  Crim.  Prac.  and 
Plead.  (8th  ed.)  148-9  note.  See  also 
Misnomer. 

5.  This  is  by  far  the  ciiief  requisite 
of  the  body  of  the  writ.  A  prisoner 
committed  under  a  warrant  not  stating 
a  good  cause  certain  supported  by  bath 
will  be  released  on  habeas  corpus.  Ex 
parte  Burford,  3  Cranch  (U.  S.)  448; 
Com;  V.  Alexander,  6  Binn.  (Pa.)  176; 
I  Blackstone's  Com.  (Cooler's  ed.)  137. 
See  also  Com.  v.  Ward,  4  Mass.  497; 
Ex  parte  Bennett,  2  Cr.  C.  Ct.  212;  Ex 
parte  Williams,  Id.  343. 

It  is   held,   however,    that   it   is   not 
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It  should  also  state  that  the  prisoner  was  charged  on  oath.i 
After  this  should  be  the  order  to  the  officer  to  take  such  person 
and  commit  him  to  prison,  there  to  be  safely  kept  until  he  is  de- 
livered or  otherwise  disposed  of  by  due  course  of  law.^  The 
place  of  commitment  must  be  pointed  out,  and  it  is  not  suiificient 
merely  to  direct  that  the  party  be  taken  to  prison.^ 

If  the  imprisonment  be  in  the  nature  of  ^. punishment  the  time 


necessarj'  that  a  commitment  for  dis- 
orderly conduct  should  set  forth  the 
particular  act  complained  of.  But  a 
commitment  in  such  a  case,  "until  the 
party  shall  lind  security  for  his  good 
behavior,"  without  qualification  as  to 
time,  is  void.  It  should  be  limited  to  a 
specified  period  not  exceeding  twelve 
months.  lb.  Case  of  the  Twelve 
Commitments,    tg   Abb.    Pr.    (N.    Y.) 

394- 

The  statements  in  a  commitment  that 
the  defendant  was  held  to  answer  upon 
"a  charge  of  burgliry  in  the  third  de- 
gree," and  that  in  another  commitment 
that  he  was  held  upon  "a  charge  of 
grand  larceny  in  the  first  degree,"  are 
sufficient  compliances  with  tlie  statute 
requiring  the  nature  of  the  crime  to  be 
briefly  stated  in  the  commitment.  Peo- 
ple V.  Johnson,  46  Hun  (N.  Y.)  667. 

Likewise  a  general  finding  made  by 
the  magistrate  that  there  is  sufficient 
evidence  to  warrant  the  binding  over  of 
the  defendant,  and  a  recitation  in  the 
commitment  issued  that  it  appears  that 
the  oifence  of  murder  has  been  com- 
mitted, and  that  there  is  probable  cause 
to  believe  that  the  defendant  is  guilty 
of  the  commission  thereof,  is  a  sufficient 
compliance  with  this  regulation.  State 
v.  Tennison,  39  Kan.  726;  People  v. 
McCurdy,  68  Cal.  576. 

Where  one  accused  of  crime  is  bound 
over  for  his  appearance  at  a  higher 
court,  and  neglects  to  recognize,  as  he 
has  been  ordered  to  do,  the  mittimus 
for  his  commitment  is  sufficient,  al- 
though it  states  merely  that  he  was 
"convicted,"  instead  of  stating  probable 
cause  to  believe  the  defendant  guiltj'. 
Nason  -v.  Staples,  48  Me.  123. 

Upon  habeas  corpus  in  the  United 
States  courts,  the  court  will  only  en- 
quire whether  the  warrant  of  commit- 
ment stated  sufficiently  probable  cause 
to  believe  that  the  person  charged  has 
committed  the  crime  stated.  United 
States  t;.  Johns,  4  Dall.  (U.  S.)  412;  i 
Burr's  Trial  11-15.  ' 

As  to  the  statement  of  the  offence  in 
a  warrant  or  order  of  commitment  in 


case  of  commitment  for  contempt,  see 
Contempt,  3  Am.  and  Eng.  Encyc.  ot 
Law,  7go  et  seq. 

1.  Ex  parte.  Burford,  3  Cranch  (U. 
S.)  448;  U.  S.  Constitution,  Amend- 
ments, art.  6;  i  Blackstone's  Com. 
(Cooley's  ed.)  137;  Re  McLaughlin,  ' 
58  Vt.  136;  State  V.  J.  H.,  i  Tyler 
(Vt.)  444;  Ex  parte  Sprout,  i  Cr.  C. 
Ct.  424;  Ex  parte  Bennett,  2  Cr.  C.  Ct, 
212. 

But  it  has  been  held  in  an  early  Vir- 
ginia case  that  it  is  not  necessary  to 
the  validity  of  a  mittimus  that  it  should 
state  that  the  defendant  was  charged  on 
oath.    Com.  v.  Murraj',  2  Va.  Cas.  504. 

And  it  seems  to  be  the  doctrine  that, 
while  it  is  proper  and  best  to  state  such 
fact,  still  it  is  not  absolutely  essential. 
A  commitment  may  be  made  super 
visum,  in  which  case  an  oath  is  never 
requisite,  i  Chitty'sCrim.  Prac.  iio-ii; 
2  Wils.  (Eng.)  158. 

2.  But  the  concluding  words  "until 
he  is  delivered  or  otherwise  disposed  of 
by  due  course  of  law,"  are  not  always 
to  be  used;  the  conclusion  is  often  re- 
quired to  be  more  specific,  particularly 
where  the  mittimus  is  used  for  a  pur- 
pose other  than  ordinary.  For  ex- 
ample, it  has  been  held  in  Kenney  v. 
State  that  tTie  warrant  of  corilmitment 
of  a  convict  should  not  conclude  with  a 
general  order  to  the  keeper  of  the  jail 
safely  to  keep  the  prisoner  "until  he  be 
discharged  by  due  order  of  law,"  but 
should  distinctly  state  the  terms  on 
which  the  convict  i?  entitled  to  his  dis- 
charge. Such  an  error  is  not  ground 
for  a  writ  of  certiorari;  but  if  the  con- 
vict after  having  complied  with  the 
terms  of  his  sentence,  should  be  de- 
tained under  such  a  commitment  by 
the  keeper,  he  will  be  freed  from  his 
illegal  restraint  by  the  proper  process. 
Kenney  v.  State,  5  R.  L  385. 

3.  I  Chittjy's  Crira.  Law  114;  2  Stra. 
(Eng.)  934;  I  Lord  Raymond  424.  It 
will  always  be  presumed,  however,  that 
the  place  of  confinement  is  that  prison 
over  which  the  jailer  designated  has 
charge. 
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of  imprisonment  must  be  stated,  and  if  it  be  "until  he  is  dis- 
charged by  due  course  of  law  "  the  warrant  is  defective.^ 

K  the  offence  for  which  one  is  committed  be  a  bailable  one  the 
amount  of  bail  required  should  be  endorsed  upon  the  mittimus  by 
the  committing  magistrate.^ 

3.  Signature  and  Seal. — The  signature  of  the  justice  of  the 
peace  or  other  magistrate  ordering  the  commitment  is  essential, 
and  the  absence  of  it  invalidates  the  order.^  The  signature  should 
show  the  authority  of  the  officer  issuing  the  writ,  but  the  ques- 
tion as  to  the  absolute  necessity  of  this  is  an  andecided  one.* 

The  writ  should  also  be  sealed,  though  this,  it  seems,  is  not  so 
universally  required,^ 


1.  I  Chitty's  Crim.  Prac.  114;  Rex  v. 
James,  5  B.  &  A.  (Eng.)  895;  Majhew 
V.  Locke,  7  Taunt.  63;  Washburn  v. 
Belknap,  3  Conn.  502;  State  v.  Kenney, 
5  R.I.  3S5;  Davis  V.  Wilson,  65  111.  525. 

2.  It  is  not  essential,  however,  to  the 
validity  of  a  mittimus  that  this  sum 
should  be  endorsed  on  it  provided  it  ap- 
pear in  the  body  of  it.  Bulson  v.  Peo- 
ple, 31  111.  409. 

3.  See  Process.  See  also  Signa- 
ture. Clearly  a  writ  with  no  signa- 
ture attached  is  void;  and  one  bearing 
the  signature  of  an  unauthorized  per- 
son has  no  more  validity.  Bouv.  "L. 
Diet.,  Mittimus;  Bac.  Abr.  Mittimus; 
2  Hale  122;  i  Archbold's  Crim.  Prac. 
and  Plead.  (8th  ed.)  148-9  note. 

In  case  the  justice  to  whom  the  com- 
plaint was  made  associates  another 
justice  with  him  the  mittimus  should 
be  signed  by  both,  i  Nun.  &  Walsh 
403;  I  Chitty's  Crim.  L.  109. 

For  case  of  mittimus  issued  by 
judges  of  election,  see  Davis  v.  Wilson, 
65  111.  525. 

4.  1  Bishop  on  Crim.  Proced.  (3rd 
ed.),  §  238  and  cases  cited. 

In  2  Hawkins  P.  C,  ch.  16,  §  13,  it  is 
said  that  "the  mittimus  must  be  in 
writing  under  the  hand  and  seal  of  the 
person  by  whom  it  is  made,  and  ex- 
pressing his  oiBce  or  authority,  and 
time  and  place  at  which  it  is  made,  and 
must  be  directed  to  the  jailer  or  keeper 
of  the  prison."  And  this  doctrine  is  ad- 
hered to  in  Gurney  v.  Tufts,  37  Me. 
130;  State  V.  Manlv,  i  Tenn.  428;  State 
»■  Greene,  15  N.'j.  L.  88;  State  v. 
Hutchinson,  10  N.  J.  L..  242;  Cora,  v. 
Murray,  2  Va.  Cas.  504;  i  Chitty's 
Crim.  Law  109. 

But  in  the  case  of  Rex  v.  Goodall, 
where  the  defendant  had  been  com- 
mitted upon  a  warrant  signed  "Thomas 
Longford,  mayor,"  it  was   objected  b^' 
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the  defence  that  Longford  did  not  ap- 
pear hy  the  warrant  to  be  a  justice  of 
the  peace  or  to  have  authority  to  com- 
mit. The  court,  however,  said:  "We 
are  of  the  opinion  that  it  is  not  neces- 
sary that  an  authority  to  commit  should 
appear  in  a  warrant  of  commitment." 
In  Ellerton's  Case  Chief  Justice 
Holt  laid  down  the  same  doctrine.  The 
doctrine  was  also  recognized  and  ap- 
proved in  the  case  of  Rex  v.  Talbot, 
and  the  following  distinction  was  made, 
viz.:  that  in  conviction  an  authority  to 
convict  must  appear  because  convicting 
isay«(/;'c;'a/ act,  but  that  an  authority 
to  commit  need  not  appear  in  a  war- 
rant of  commitment,  because  the  issue 
of  such  warrant  is  a  ministerial  act. 
If  it  be  unnecessary  that  an  authority 
to  commit  should  appear  in  a  warrant 
of  commitment,  the  court  will  never 
presume  a  want  of  authority  in  the 
person  who  issued  the  warrant,  but, 
until  the  contrarj'  appear,  will  presume 
that  he  had  an  authority.  2  Hale  P. 
C.  122;  Mayhew  v.  Lock,  2  Marsh. 
377;  Burns'  Justice  of  the  Peace,  tit. 
Commitment,  4;  Rex  v.  Goodall,  Say. 
(Eng.)  129;  Ellerton's  Case,  6  Mod. 
73-5;   Rex  V.  Talbot,  Mich.  4  Geo.  II. 

Adding  the  words  "J.  P."  after  a 
magistrate's  signature  is  a  sufBcient 
evidence  of  his  authority.  State  v. 
Manley,  i  Tenn.  428. 

And  a  mere  clerical  omission  of  the 
clerk's  official  character  to  his  signature 
may  be  supplied  by  amendment  at  any 
time.     De  Olles  v.  State,  20  Tex.  App. 

!«■ 

5.  Ex  parte  Burford,  3  Cranch  (U. 
S.)  448.  See  also  authorities  supra, 
subtit.  Definition;  i  Blackstone's  Com. 
137;  Am.  and  Eng.  Encyc.  of  Law, 
Process;  2  Marsh.  (Eng.)  377;  Ex 
parte  Bennett,  2  Cr.  C.  Ct.  212;  Ex 
parte  Sprout,  i  Cr.  C.  Ct.  424. 
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and  the  teste  of  the  magistrate  should  show  the  date  of  its  issu- 
ance.i 

4.  Effect  of  Irregularities. — If  any  of  the  statutory  requirements  be 
omitted,  the  writ  is  invahd,  the  officer  acts  without  authority,  and 
the  prisoner  will  be  released  upon  habeas  corpus?'  But  where 
such  requisites  are  omitted  as  to  make  the  writ  only  voidable,  it 
may  be  amended  or  a  new  writ  may  be  issued,  but  the  prisoner 
will  not  be  discharged.^ 


In  Rhode  Island,  it  is  held  that  the 
omission  of  the  seal  of  the  magistrate 
or  court  issuing  a  mittimus,  renders  a 
commitment  under  it  unlawful.  Lough 
V.  Millard,  2  R.  I.  436. 

The  same  principle  is  set  forth  in 
SomerviUe  v.  Hunt,  3  Har.  &  M.  (Md.) 
113;  State  V.  Caswell,  Charlt.  (Ga.) 
280.' 

But  it  seems  that  a  seal  is  not  a 
necessary  part  of  a  mittimus  in  South 
Carolina.  State  v.  Vaughn,  Harp.  (S. 
Car.)  313.  See  also  Gano  v.  Hall,  42 
N.  /.  67. 

1.  I  Chittj's  Grim.  Law  log;  i  Arch- 
bold's  Crim.  Prac.  and  Plead.  148-9, 
notes;  Bacon's  Abr.,  Commitment  (e.) 

2.  The  statutory  requirements  as  to 
the  recitals  in  a  commitment  on  con- 
viction of  several  offences  must  be 
strictly  followed;  and  where  the  offence 
is  not  defined  in  the  commitment  in  the 
language  of  the  statute,  the  defendant 
will  be  discharged  on  habeas  corpus. 
Re  McLaughlin,  58  Vt.  136. 

If  a  prisoner,  though  guilty,  be  com- 
mitted on  a  mittimus  not  conforming 
to  the  law,  a  breaking  of  prison  by  him 
would  not  be  a  crime,  i  Bishop's  Crim. 
Proc.  (3rd  ed.),  §  91;  2  Bishop's  Crira. 
Law,  §  1074;  Rex  v.  Fell,  i  Lord  Ray- 
mond 424. 

But,  notwithstanding  this  principle,  it 
is  held  in  Maine  that  "'an  informality  in 
the  process  of  commitment  of  a  pris- 
oner is  no  justification  for  breaking  the 
prison  to  escape."  State  v.  Murray,  15 
Me.  100. 

It  is  a  general  rule,  however,  that  im- 
material errors  as  to  form  not  prejudi- 
cial to  the  defendant  will  be  disregarded. 
People  V.  Holmes,  41  Hun  (N.  Y.)  55. 

3.  It  is  ■  said  in  State  v.  Killet.  2 
Bailey  Law  (S.  Car,),  that  the  tech- 
nical accuracy  of  an  indictment  is  not 
required  in  a  warrant  of  commitment; 
it  is  sufi^cient'  if  it  appear  on  the  face 
of  the  warrant  that  an  authority  is 
given  to  arrest  and  detain  the  prisoner 
on  some  charge  or  on  some  statement 
of  facts   amounting  to   a  charge  of  a 


criminal  nature.  See  also  5  Term  Rep. 
170;  2  Leach  584;  i  Chitty's  Crim.  L. 
109;  Habeas  Corpus,  9  Am.  and 
Eng.  Encyc.  of  Law  233. 

A  mittimus  is  the  mere  evidence  of 
the  authority  a  judgment  gives.  The 
validity  of  an  imprisonment  rests  only 
upon  the  judgment.  Sennott  v.  Swann 
(Mass.),  16  N.  E.  448, 

Whatever  objections  there  may.be  to 
a  warrant  of  commitment  they  are  all 
considered  as  waived  by  a  party's 
giving  a  recognizance  afterward  for  his 
appearance.  Cunningham  v.  State,  116 
Ind.  433;  Ard  v.  State,  114  Ind.  543; 
State  V.  Tennison,  39  Kan  7.16. 

And  even  though  the  warrant  of 
commitment  be  defective  the  supreme 
coyrt  will  not  discharge  the  prisoner 
finally  for  that  reason;  but  if  a  crime 
be  made  out  by  the  depositions,  the 
course  is  to  discharge  the  prisoner  fro 
forma,  but  remand  him  to  prison  upon 
a  special  rule  of  court.  Ex  farte 
Tayloe,  5  Cow.  (N.  Y.)  39.  See  also 
Jackson  v.  Boj'd,  53  Iowa  536;  Rex  v, 
Mark,  3  East  157. 

In  V irginia,  u'pon  the  same  principle, 
a  party  having  been  acquitted  on  a 
charge  of  felony  and  committed  by  the 
circuit  court  to  take  .his  trial  for  a  mis- 
demeanor, the  general  court  discharged 
him  on  habeas  corpus  because  the  order 
of  commitment  did  not  specify  the 
offence  with  sufficient  certainty.  But 
as  the  record  of  the  proceedings  in  the 
circuit  court  showed  that  there  was 
reasonable  ground  to  suspect  the  party 
of  having  committed  an  offence  (other 
than  the  specific  crime  of  which  he  was 
acquitted)  proper  to  be  made  the  sub- 
ject of  judicial  enquiry,  the  court  di- 
rected the  sheriff  to  take  him  again 
into  custody  and  carry  him  forthwith 
before  a  justice  of  the  peace  to  be  dealt 
with  according  to  law.  Young's  Case, 
I  Rob.  (Va.)  744. 

Where  one  clause  of  a  mittimus  is 
irregular,  it  may,  in  certain  cases,  be 
rejected  as  surplusage.  State  v.  James, 
37  Conn.  355. 


MIXED  ACTIONS— MIXED  PROPERTY. 

MIXED  ACTIONS— (See  also  EJECTMENT  ;  Waste).— Mixed 
.actions  are  those  which  are  brought  for  the  specific  recov- 
ery of  lands,  as  in  real  actions,  but  have  joined  with  this  claim 
one  for  damages  in  respect  to  such  property,  as  action  of  waste, 
where,  in  addition  to  the  recovery  of  the  place  wasted,  the  de- 
mandant claims  damages.^ 

MIXED  JURY — (See  also  Jury  and  Jury  Trial). — Every 
colored  man  is  entitled  to  this  right,  viz :  "  that  in  the  se- 
lections of  jurors  to  pass  upon  his  life,  liberty  or  property,  there 
shall  be  no  exclusion  of  his  race,  and  no  discrimination  against 
them  because  of  their  color."  But  this  is  a  different  thing  from 
the  right  to  have  the  jury  composed  in  part  of  colored  men.  A 
mixed  jury  in  a  certain  case  is  not  essential  to  the  equal  protec- 
tion of  the  laws,  and  the  right  to  it  is  not  given  by  any  federal 
statute,  and  it  is  not  guaranteed  by  the  fourteenth  amendment  to 
the  constitution.** 

MIXED  LAECENY. — Mixed  or  compound  larceny  is  such  as  has 
all  the  properties  of  simple  larceny,  but  is  accompanied  with  either 
one  or  both  of  the  aggravations  of  a  taking  from  one's  house  or 
person? 

MIXED  LiaUOE.— An  indictment  in  the  words  of  the  statute, 
viz ;  for  selling  mixed  liquor,  is  not  sufficient.  The  indictment 
must  be  for  selling  mixed  liquors  by  which  the  particular  mix- 
ture is  generally  known.* 

MIXED  MARRIAGE.— See  MISCEGENATION. 

MIXED  PROPERTY— (See  also  CONFUSION  OF  GoODS).— Mixed 
property  is  property,  which,  though  falling  under  the  definition  of 
things  real,  is  attended  with  some  of  the  legal  qualities  of 
things  personal.  Also  property,  which,  though  falling  under  the  de- 
finition of  things  personal,  is  attended  with  some  of  the  legal  quali- 
ties of  things  real.^ 

Permission  to  Go  at  Large. — A  person  quent  warrant  was  not  illegal.     Gano 
having  been  brought  before   a  justice  v.  Hall,  42  N.  Y.  67. 
charged  with   threatening    an    assault,         1.  Hall  w.  Decker,  48  Me.  255,  256. 
his  examination  extended  late  into  the         2.  Virginia  v.  Rives,  100  U.  S.  313. 
night,  and  the  justice  decided  that  he         34  Bl.  Com.  23S.     Mr.  Bishop   uses 
should  give   bond   to   keep  the   peace,  simply    the    term,   compound    larceny, 
which  he  refused   to   do.     The  justice  2  Bishop  Grim.  Law,  §  758. 
stating  himself  to  be  too  ill  to  make  out         4.  State  v.  Tounh-,  18   N.  J.  L.  311. 
a  warrant   for    his   commitment  then,  See    Intoxicating  Liquors,  ii   Am. 
told  the- plaintiff  he  might  go  where  he  &  Eng.  Encyc.  of  Law  567. 
had  a  mirid  to  that  night.     The  plain-         5.  2  Slip.  Com.  214. 
tiff  went  home,   and   the   justice   next         Where  a  testator  devised  his   prop- 
morning  issued  a  warrant  of  commit-  erty    "  real,    personal    or     mixed,"    in 
ment  against  him,  under  which  he  was  trust,    with    directions    tc    manage    the 
arrested  and  imprisoned.     It  was  held  real   and   mixed    estate    and    to    invest 
m  an  action    against    the    justice    for  the  personal,   and  after  paying  for   re- 
false  imprisonment  that  the  permission  pairs,    taxes,   insurance     and   all   other 
given  to  the  plaintiff  to  go  at  large  was  necessary   charges,   including    the   an- 
lot  a  discharge,   and  that  the   subse-  nuities  hereinbefore  given,  to  pay  over 
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Definition.  MIXED   QUESTION— MOCKING.  Definition. 

MIXED  QUESTION.— A  question  involving  nnatters  of  law  and 
fact.i 

MIXED  WAE. — A  war  which  is  made  on  one  side  by  public  au- 
thority and  on  the  other  by  mere  private  persons  is  called  mixed 
war.^ 

MOB. — The  term  "mob"  has  been  defined  as  an  unorganized  as- 
semblage of  many  persons  intent  on  unlawful  violence,  a  riot 
involving  a  multitude.*  The  terms  "  mob  "  and  "  riot  "  in  Scotch 
law,  though  often  used  together,  have  distinct  meanings  and  are 
sometimes  used  separately  in  legal  language, — the  word  mobbing 
being  used  particularly  applicable  to  the  unlawful  assemblage  and 
violence  of  a  number  of  persons,  and  that  of  rioting  to  the  outra- 
geous behavior  of  a  single  individual.  But  they  do  not  have  this 
signification  in  English  jurisprudence  in  ^vhich  riot  is  the  techni- 
cal term,  and  three  persons  is  the  least  number  that  can  compose 
one;  and  "mob"  is  not  strictly  a  legal  term,  but  a  vernacular 
word  descriptive  of  a  large  and  aggravated  "  riot."  Yet  the  word 
"  mob  "  is  used  to  some  extent  in  decisions  in  consequence  of 
statutes  making  cities  and  counties  liable  for  injuries  to  property 
committed  by  "mobs  and  riots,"  and  also  because  insurance  poli- 
cies have  accepted  losses  occasioned  by  "  mobs  "  or  "  riots."*  (See 
also  Riots.) 

MOBILIA. — Movable  things.^     (See  also  MOVABLES.) 

MOCKING. — To  mock,  according  to  the  lexicographers,  is  to  de- 
ride, to  laugh,  to  ridicule,  to  treat  with  scorn  and  contempt.  And 
where  a  statute  has  made  the  following  or  mocking  any  person 
with  scurrilous  or  abusive  or  indecent  language,  or  gestures, 
or  noise,  an  offence,  the  assailing  of  any  person  with  scurrilous, 

the  net  income    of  the   trust    fund    so  ing  the  facts,  where  the  application  of 

constituted  to  the  testator's  wife  during  the  law  to  the   ascertained  facts  admits 

her  natural  life  for  her  sole  and  sepa-  of  no  doubt;  in  another,  the  facts  may 

rate  use  and  benefit.    Held,  that  a  lease-  be   clear   and    simple,   and  their  legal 

hold    estate   could    not   be  regarded  as  effect  doubtful;   but  still   in  each  case 

mixed    property,  and    that   the    widow  the  provinces  of  the  court  and  jury  are 

was   only    entitled    to    interest   on   its  perfectly  plain  and  distinct.     It  is  true 

value  at  tlie  time  of  the  testator's  death  that,  in  some  instances,  the  court  could 

until   it   was    sold.     And  after    it   was  not,  without  the  aid  of  a  conclusion  of 

sold      to     the     income      of    its      pro-  fact  drawn   by  a  jury,  apply  the  law; 

ceeds.     Minot  v.  Thompson,  io6  Mass.  but  this  consideration  does  not  properly 

583.  occasion  any'interrhixture  of  a  confusion 

1.  Anderson's  L.  Diet.  682.  of  the  respective  functions  of  the  court 

Yet  the  terming  anj' question  a  mixed  and   jury;   for   the     latter,  in   drawing 

question  of  law  and  fact  is  chargeable  their  conclusion,  still  confine  themselves 

with    some    degree     of    indistinctness,  to  mere  matters  of  fact.    Wharton  Law 

Questions    of  law    and  fact  are  not  in  Lexicon. 

strictness  ever  mixed.     It  is  always  for  2,  People  v.  McLeod,  i   Hill  (N.  Y.) 

the  jury    to   decide  the   one,    and    the  377;  s.  c,  25  Wend.  (N.  Y.)  4S3. 

court   the   other,  however  complicated  3.  2  Abb.  L.  Diet.  115. 

the  case  may  be.      In  some  cases,  the  4.  2  Abb.  L.  Diet.  115. 

main  diiiiculty  may  consist  in  ascertain-  5.  Anderson's  L.  Diet.  682. 
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abusive  and  profane   language  clearly  amounts  to  a  "  mocking  " 
within  the  purview  of  the  statute.^ 

MODE — (See  also  Patent  Law). — The  manner  in  which  a" 
thing  is  done,  as  the  mode  of  proceeding,  the  mode  of  process.*^ 
The  power  given  by  congress  to  the  United  States  courts  to 
make  alterations  and  additions  in  the  process,  as  well  as  the 
"modes"  of  proceeding  in  suits  is  perfectly  constitutional,  and 
the  power  to  alter  and  add  to  the  process  and  modes  of  proceed- 
ing in  a  suit  embraces  the  whole  progress  of  proceeding  in  such 
suit  and  every  transaction  in  it  from  its  commencement  to  its  ter- 
mination.* The  term  "  modes  of  process  "  may  be  considered  as 
equivalent  to  'modes  aiid  manner  of  proceeding"  and  is  appli- 
cable not  only  to  writs  and  executions,  but  also  to  every  step 
taken  in  a  cause.  It  indicates  the  progressive  course  of  the  busi- 
ness from  its  commencement  to  its  termination.* 

MODE  OF  PROCESS.— The  term  "mode  of  process,"  as  used  in 
the  United  States  statutes,  is  synonymous  with  mode  of  proceeding, 
and  includes  power  to  let  to  bail.^ 

MODEL — (See  also  Patent  Laws). — A  model  is  a  copy  or  imita- 
tion of  the  thing  intended  to  be  represented.® 

MODERATE. — See  ASSAULT  AND  Battery  ;  Navigation. 

MODERATE  TERMS.— An  agreement  to  sell  goods  on  "moderate 
terms  "  satisfies  the  statute  of  frauds  as  to  the  price.'' 

MODIFY.— See  note  8. 

MOIETY.— Half,  but  generally  spoken  of  an  undivided  half. 
Two  joint  tenants  are  said  to  take  by  moieties,  that  is,  each  is  en- 
titled to  half.     The  duty  laws  of  congress  have  sometimes  pro- 

1.  State  V.  Warner,  34  Conn.  276.  flowed   are    situated.     Jones   v.  United 

2.  Anderson's  L.  Diet.  683.  States,  48  Wis.  385. 

3.  Beers  v.  Haughton,  9  Pet.  (U.  S.)  4.  Wayman  v.  Southard,  10  Wheat. 
329-360;     Wajman     v.    Southard,     10  CU.  S.)  1-29, 

Wheat.   (U.    S.)    i;The    Bank    of  the  5.  United  States  w.  Rundlett,  2  Cvirt. 

United  States   v.  Halstead,  10   Wheat.  (U.  S.)  41;  5  U.  S.  Stat,  at  Large  91;  5 

(U.  S.)  51.  U.  S.  Stat,  at  Large  516;  i  U.  S.  Stat. 

The  term  "mode'' as  used  in  the  act  of  at  Large  91;   United   States   v.    Case,  8 

congress   of  March   3rd,    1875,    which  Blatchf.  (U.  8.)   250;   United  States   v. 

provided  for  proceedings  to  be  had  for  Horton,  i  Dill.  (U.  S.)  94. 

the   compensation    of  owners   of   land  6.  State    v.    Fox,   25    N.    J.    L.    566, 

flowed  or  taken  in  the  improvement  of  602. 

the  Fox  and  Wisconsin  Rivers  was  con-  When  a  witness  states  on   a  murder 

stmed  by  the  court  as  follows,  viz:  "In  trial  that  he  exhibits  a  model  of  wounds 

the  mode  "  and   in  "  like    manner,"  as  inflicted   upon  the  deceased,  it  is  to  be 

used  in  the  act  of  congress,  refer  oxAy  inferred  in  the   absence  of  all  proof  to 

to  the  method,  form  or  manner  of  the  the  contrary  that  the  model  is  correct, 

proceedings    themselves    and    do    not  If  otherwise,  the  fact  should  have  been 

embrace   the   tribunal    in   which    they  shown  upon  the  trial.     State  v.  Fox,  25 

are     instituted     and     do    not    impart  N.  J.  L.  566,  602. 

any  direction   or  permission  that  such  7.  Aschcroft  v.  Morrin,   4  M.  &    G. 

proceedings  may  be  taken  in  the  courts  450. 

of  the  State  in  which  the  lands  over-  8.   The  word   "modifv,"as  used   in 
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Definition. 


vided,  that  on  a  successful  prosecution  for  smuggling,  one-half 
the  penalty  or  forfeiture  should  be  divided  among  the  informers 
and  officers  through  whose  efforts  the  whole  was  secured.  These 
perquisites  have  been  called  informer's  moieties,*  and  the  acts 
have  been  called  "  the  moiety  acts."^ 

MOLEST.— See  note  3. 

MOLESTATION. — "  Molestation,"  in  contravention  of  a  covenant 
in  a  separation  deed,  is  an  act  done  by  the  person  contracting 
(or  contracted  for),  or  her  or  his  authorized  agent.  It  must  be 
an  act  the  natural  tendency  of  which  is  to  injure  or  annoy  the 
covenantee.  The  mere  adultery  of  a  wife,  even  though  she  have 
a  bastard  child,  is  not  a  "  molestation  "  by  her  of  her  husband. 
But  adultery  might  be  done  under  circumstances  of  aggravation 
towards  the  covenantee  as  would  amount  to  molestation  ;  e.g.,  if 
a  wife  caused  her  bastard  child  to  be  called  by  her  husband's 
name,  or  by  one  of  his  titles,  and  (especially)  if  she  held  out  that 
such  child  was  her  husband's  son  and  heir,  that  would  amount  to 
"  molestation"  of  the  husband.*  ' 


the  State  constitution  of  Indiana  which 
authorizes  the  general  assembly  to 
"  modify  "  in  its  discretion  prior  acts  of 
incorporation  for  municipal  purposes, 
expressly  authorizes  the  general  assem- 
bly to  amend  an  act  of  incorporation  or 
special  charter  for  municipal  purposes 
even  where  the  effect  of  the  amend- 
ment is  to  enlarge  the  jurisdiction  ter- 
ritorially or  otherwise  of  the  corporate 
authority  of  the  municipalit3'.  Wiley  v. 
Corporation  of  Bluffton,  2  N.  E.  Rep.  165. 

1.  2  Abb.  L.  Diet.  118. 

"  Although  the  proper  meaning  of 
'  moiety  '  is  a  half  part,  it  is  here  in  ray 
opinion  used  by  the  testator,  who  seems 
to  have  been  an  ill  educated  person,  in 
the  sense  of  an  equal  part  or  share.  I 
am  not  aware  of  any  judicial  opinion 
having  been  expressed  on  the  meaning 
of  this  or  a  similar  word;  in  the  im- 
perial dictionary,  I  find  one  of  its  mean- 
ings given  as  a  part  or  share  as 
distinguished  from  a  half  part."  Mor- 
row V.  M'Conville,  11  L.  R.  Ir.  252.  In 
this  case  the  testator  had  made  pro- 
vision for  three  separate  moieties,  adding 
"  the  several  moieties  to  be  arranged  by 
the  executors." 

A  devise  of  "  my  moiety  "even  be- 
fore I  Vict.,  ch.26,  would  generally  pass 
the  fee.     2  Jarman  on  Wills  285. 

When  a  person  goes  into  an  auction 
room,  where  a  "  moiety  "  of  a  piece  of 
ground  is  being  sold,  and  bids  for  the 
same  at  so  much  per  yard,  that  means 
that  his  bids  are  for  the  interest  in  the 
property    («'.  e.,  the  half  part  thereof) 


which  is  being  sold  at  so  much  per 
yard,  not  that  he  is  bidding  for  the  en- 
tirety of  the  property  at  so  much  per 
yard;  his  purchase  monfey  will,  accord- 
ingly, be  the  amount  of  his  successful 
bid  multiplied  by  the  number  of  yards, 
not  half  that  amount.  Chamberlain  v. 
Lee,  8  L.J.  Ch.  266. 

2.  United  States  v.  Auffmordt,  19 
Fed.  Rep.  893. 

3.  A  deed  of  separation  between 
husband  and  wife  contained  a  cove- 
nant by  the  husband  that  he  would  not 
molest  or  disturb  his  wife  in  her  per- 
son or  manner  of  living,  nor  institute 
any  suit  to  compel  her  to  cohabit  with 
him,  and  a  covenant  by  E  that  the  wife 
should  not  at  any  tiriie  thereafter  mo- 
lest or  disturb  the  husband,  or  require, 
by  any  means  whatsoever,  either  by 
ecclesiastical  censure  or  otherwise,  or  in 
any  other  manner  endeavor  to  compel 
the  husband  to  cohabit  with  her,  or  to 
enforce  any  restitution  of  conjugal 
rights.  Held,  that  a  suit  by  the  wife  in 
the  divorce  court  for  a  judicial  separa- 
tion was  not  any  breach  of  the  covenant 
not  to  molest  or  disturb  the  husband. 
Thomas  v.  Everard,  6  H.  &  N.  448;  30 
L.  J.  Exch.  214. 

As  to  an  agreement  with  a  tenant 
"not  to  molest,  disturb  or  raise  the 
rent,"  see  Woodf.  90,  91,  citivg  Kusel 
V.  Watson,  11  Ch.  129;  27  W.  R.  m\ 
Wood  V.  Davis,  6  L.  R.  Ir.  50;  Roberts 
V.  Tregaskis,  38  L.  T.  176. 

4.  Fearon  v.  Aylesford,  12  CU  B.  U. 
539;  14  lb.  792. 
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MONEY— (See  also  Assumpsit;  Banking;  Capital;  Consti- 
tutional FowKRS  OF  Congress  ;  Coin  ;  Currency  ;  Green- 
back; Dollar  ;  Circulating  Medium;  National  Banks; 
Special  Deposits  ;  Scaling  Laws). 


I.  Definition,  701. 
II.  Lawful  Money,  703. 

III.  Legal  Tender,  703. 

IV.  Confederate  Currency,  706. 


V.  Contracts     Payable 

Money,  708. 
VI.  Bills  of  Credit,  709. 
Vll.  Money  Bills,  710. 


Foreign 


I.  Definition.-^A  universal  medium  or  common  standard,  by 
comparison  with  which  the  value  of  all  merchandise  may  be 
ascertained  ;  a  sign  which  represents  the  respective  values  of  all 
commodities.*  In  its  strict  technical  sense,  coined  metal,  usually 
gold  or  silver,  upon  which  the  government  stamp  has  been  im- 
posed to  indicate  its  value.  In  its  more  popular  sense,  any  cur- 
rency, tokens,  bank  notes,  or  other  circulating  medium  in  general 
use  as  the  representative  of  value. ^  A  generic  term,  and  covers 
everything  which  by  consent  is  made  to  represent  property  and 
passes  as  such  currently  from  hand  to  hand.*  Includes,  but  is 
not  confined  to  coin  ;  whatever  is  lawfully  and  actually  current  in 
buying  and  selling  of  the  value  and   as  the  equivalent   of  coin. 

By-universal  consent,  under  the  sanction  of  almost  all  courts, 
bank-notes  lawfully  issued,  actually  current  at  par  in  lieu  of  coin, 
are  money.* 


A  suit  for  judicial  separation  is  not  a 
breach  of  a  covenant  not  to  "molest  or 
disturb."  Thomas  v.  Everard,  30  L.  J. 
Ex.214;  6  H.  &N.  448. 

Besetting  workmen  not  in  a  strike, 
with  a  view  to  prevent  them  from  work- 
ing' held  "molestation"  under  §  i  (3), 
34  &  35  Vict.,  ch.  32,  repealed  R.  v. 
Druitt,  16  L.  T.  855.  So  a  threat  bj' 
workmen  to  combine  to  strike  as 
against  other  workmen  was  a  "molesta- 
tion" within  §  3,  6  G.  IV,  ch.  129. 
Walsby  v.  Anley,  30  L.  J.  M.  C.  121. 
,Hee  2J.  Vict.,  ch.  34. 

1.  I  Bl.  Com.  276;  2  Story  Const., 
\  iiiS. 

2.  Kennedy  v.  Briere,  45  Tex.  309; 
Block  V.  State,  44  Tex.  622. 

The  term  "money"  is  used  to  desig- 
nate the  whole  volume  of  the  medium 
of  exchange  recognized  b}'  the  custom 
of  merchants  and  the  laws  of  the  coun- 
ti'y,  just  as  the  terra  "land"  designates 
all  real  estate.  Taylor  v.  Robinson,  34 
Fed.  Rep.  681. 

3.  Crutchfield  v.  Robins,  5  Humph. 
(Tenn.)  15;  McDowell  v.  'Keller,  4 
Cold.  (Tenn.)  262;  Graham  v.  State,  5 
Humph.  (Tenn.)  40;  Hopson  t;.  Foun- 
tain,  5    Humph.    (Tenn.)   140;    White- 


man  V.  Childress,  6  Humph.'  (Tenn.) 
306;  Wood  V.  Cooper,  2  Heisk.  (Tenn.) 
441;  Burford  v.  Memphis  Bulletin  Co., 
9  Heisk.  (Tenn.)  694. 

4.  Klauber  v.  Biggerstaff,  47  Wis. 
557;   Miller  v.  Race,   i  Burr  452;   s.  c, 

I  Smith  Leading  Cases,  S08;  Morril  v. 
Brown,  15  Pick.  (Mass.)  177;  Floyd  v. 
Day,   3    Mass.   403;    Randall   v.  Rich, 

II  Mass.  494;  Rice  t). Jones,  71  Ala.  554; 
Waterman  v.  Waterman,  34  Mich.  490; 
Pennington  v.  Coxe,  2  Cranch  (U.  S.) 
43;  Fowson  V.  Havre  De  Grace  Bank, 
6  Harr.  &  J.  (Md.)  47. 

A  stakeholder  receiving  country  bank 
notes  as  money  is  liable  to  the  winner 
for  money  had  and  received.  Pickard 
V.  Bank,  13  East  20. 

That  bank  notes  are  not  money,  see 
Garner  v.  State,  5  Yerg.  (Tenn.)  160; 
Pryor  v.  Com.,  2/Dana  (Ky.)  298;  Mc- 
Chord  V.  Ford,  3  T.  B.  Mon.  (Ky.)  167; 
Scott  V.  Conover,  6  N.  J.  L.  222,326; 
Foquet  v.  Hoadley,  3  Conn.  534;  Lange 
V.  Kohne,  1  McC.  (S.Car.)  115. 

In  Maryland^  tobacco  was  formerly 
considered  as  money,  in  judicial  pro- 
ceedings, and,  in  actions  of  debt,  to- 
bacco and  money  counts  were  joined. 
Grain   v.  Yates,  2  Harr.  &  G.  (Md.) 
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The  lawful  currency  of  a  country ;  that  which  may  be  tendered 
and  must  be  received  in  discharge  of  a  debt.' 

A  bequest  of  tnoney  usually  does  not  include  securities  ;* 
nothing  passing  except  coin,  lawful  currency,  and  funds  deposited 
in  the  bank  for  safekeeping.  A  savings  bank  deposit,  being  of 
the  nature  of  an  interest-drawing  investment  not  subject  to  the 
immediate  order  of  the  drawer,  does  not  pass.^  But  if  the  con- 
text demands,  the  word  is  held  to  pass  any  sort  of  personal 
property  in  order  to  carry  into  effect  the  intention  of  the  testa- 
tor,* and  so  notes,  bonds,  and  mortgages  have  been  included  under 
the  word,  and  in  one  case  the  proceeds  of  realty.-'  (See  also 
Legacies  and  Devises,  13  Am.  &  Eng.  Encyc.  of  Law  i.) 


332.  See  Skirvan  v.  Willis,  4  Har.  & 
M.  (Md.)  483. 

Shares  in  the  capital  stock  of  corpo- 
rations are  neither  money  nor  securi- 
ties, but  simply  the  title  of  the  cor- 
porator to  his  proportion  of  the  corpo- 
rate property  and  income.  Graydon  v, 
Graydon,  23  N.  J.  Eq.  22g. 

A  count  for  mone^'  loaned  is  not  sus- 
tained by  evidence  of  a  loan  of  a  United 
States  bond.  Waterman  v.  Waterman, 
34  Mich.  490. 

Under  an  indictment  for  larceny  of 
a  certain  sum  of  "the  lawful' money  of 
the  U.  S.,"  evidence  of  a  larceny  of  notes 
issued  by  a  national  bank  does  not 
warrant  •  a  conviction.  Hamilton  v. 
State,  60  Ind.  193. 

In  law,  money  means  current  metallic 
coins.  Therefore,  an  indictment  for 
embezzling  money  is  not  sustained  by 
proof  of  embezzling  greenbacks  or  na- 
tional currency  notes.  Block  v.  State, 
44  Tex.  620. 

As  used  in  Tex.  Dig.,  art.  2050,  pro- 
hibiting pla3'ing  games  for  money, 
includes  a  wager  of  the  drinks  or  of  the 
table  fees.    Stone  v.  State,  3  Tex.  App. 

67.5- 

Current  bank  notes  are  such  as  are 
convertible  into  specie  at  the  counter 
where  they  were  issued,  and  pass  at 
par  in  the  ordinary  transactions  ,of  the 
country.  Pierson  v.  Wallace,  7  Ark.  283. 

A  contract  to  pay  in  current  bank 
notes  is  a  contract  to  pay  in  mone^',  if 
bank  notes  are  not  paid  or  tendered  at 
the  day.  Smith  x'.  Goddard,  i  Ohio  178; 
Morris  v.  Edwards,  i  Ohio  189. 

Currency. — A  note  or  bill  of  ex- 
change payable  iu  currency  is  pay- 
able in  inoney,  and  therefore  ne- 
gotiable. Butler  V.  Payne,  8  Minn. 
324.  citing  Cockrill  v.  Kirkpatrick, 
9  Mo.  697;  Judah  v.  Harris,  19 
Johns.  (N.  Y.)  144;   Keith  v.  Jones,  9 


Johns.  (N.  Y.)  120;  Graham  v.  Adams, 
5  Pike  (Vt.)  261.  Contra,  see  Farwell 
V.  Kennett,  7  Mo.  595;  Gray  v.  Dono- 
hoe,  4  Watts  (Pa.)  400;  McCormick  v. 
Trotter,  10  S.  &  R.  (Pa.)  94;  Little  v. 
Phenix  Bank,  7  Hill  (N.  Y.)  359.  See 
also  Benj.  Chalm.  Bills  14. 

1.  Morris  v.  Edwards,  i  Ohio  204. 
For     other     judicial     definitions    of 

money,  see  Curcier  v.  Penrock,  14  S.  & 
R.  (Pa.)  51 L  Henry  v.  Bank  of  Salina, 
5  Hill  (N.  Y.)  536;  Blackburn  v.  Brooks, 
65  N.  Car.  415;  Symonds  tJ.  Cincinnati, 
14  Ohio  183;  Griswold  v.  Hepburn,  2 
Duv.  (Ky.)  20. 

The  words  "payable  in  legal  tender 
monev,"  in  a  note,  convey  no  meaning 
beyond  or  otherwise  than  would  have 
been  given  to  the  note  if  these  words 
had  been  omitted.  N.  W.  National 
Bank  v.  Jarvis,  2  Manitoba  L.  J.  53. 

2.  Mann  v.  Mann,  i  John.  (N.  Y.) 
Ch.  231,  affirmed  in  14  J«)hns.  (N. 
Y.)   I. 

3.  Beatty  v.  Lalor,   15  N.J.  Eq.  loS. 

4.  Smith  V.  Burch,  92  N.  Y.  234; 
Gillen  v.  Kimball,  34  Ohio  St.  352; 
Fulkerson  v.  Chittj-',  4  Jones  Eq.  (N. 
Car.)  244;  Smith  v.  Davis,  i  Grant  Cas. 
(Pa.)  158;  Pane  v.  Ball,  31  Tex.  10; 
2  Redf.  Wills  iii,  note;  Jarm.,  ch,  24, 

6.  In  re  Miller's  Estate,  48  Gal.  165. 

The  word  "money,"  used  in  a  devise, 
may  be  construed  to  include  the  entire 
personal  and  real  property  of  the  testa- 
tor, if  it  appears  from  the  context  and 
on  the  face  of  the  instrument  that  such 
was  the  intention.  It  is  a  generally 
recognized  rule  that  the  word  "money" 
may  include  personal  property.  2  Keen, 
14;  3  My Ine  &  Craig  661;  4  Russ.  360; 
20  Beav.  221;  34Beav.49o;  i  Mete.  446; 
26  Beav.  452;  4  Kay  &  J.  4.^6;  2  Redf. 
on  Wills  (2nd  ed.)  in;  I,d.  437,  no'«; 
2  Williamson  Exec.  1025;  Jarman  on 
Wills,  ch.  24.     And  under  the  probate 
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II.  LAwruL  Money. — Lawful  money  of  the  United  States  is 
lawful  money  of  any  State  or  Territory.^ 

A  covenant  to  pay  a  sum  in  "lawful  money  "  is  satisfied  by 
the  tender  of  the  nominal  value  of  such  sum  in  legal  tender 
notes.^ 

ni.  Legal  Tendee. — A  legal  tender  is  an  offer  to  do  a  thing 
conformably  to  the  requirements  of  the  law  in  the  case. 
Money  that  may  be  validly  offered  in  payment  of  a  debt.^ 
Under  the  United  States  statute,  gold  coins,  silver  coins  to  the 
amount  of  $5  in  one  payment,*  minor  coins  to  an  amount  not 
exceeding  25  cents,  United  States  notes  in  payment  of  all  debts 
public  and  private,  except  duties  on  imports  and  interest  on  the 
public  debt ;  demand  treasury  notes  and  interest-bearing  treas- 
ury notes,  with  the  exception  that  the  latter  are  not  legal  tender 


system  and  laws  of  descent  and  dis- 
tribution of  California.,  where  both  the 
real  and  personal  estate  are  assets  in 
the  hands  of  the  administrator  for  the 
payment  of  debts,  with  orAj  this  dis- 
tinction betiveen  them,  viz.,  that  the 
personalty  must  be  iirst  exhausted 
before  the  realty  can  be  so  applied,  and 
where  the  policy  of  the  State  is  to  dis- 
seminate real  property,  rather  than  to 
perpetuate  it  in  families,  the  courts,  in 
construing  a  devise  of  this  character, 
should  treat  the  real  and  personal  estate 
on  the  same  footing.  Blood  v.  Fair- 
banks, 48  Cal.  165. 

The  word  "money,"  in  a  will,  may  be 
construed  to  mean  cash,  or  may  stand 
for  the  whole  personal  estate;  and  is  to 
be  received  in  the  one  or  the  other  sense 
as  will  best  effectuate  the  general  inten- 
tion of  the  testator,  deduced  from  every 
part  of  the  will.  Smith  v.  Davis,  i 
Grant  (Pa.)  Cas.  i-;8. 

Where  a  residuary  clause  in  the  will 
of  a  testator  was  as  follows:  "The  re- 
mainder of  money  I  may  have  at  the 
time  of  my  decease,  I  will  and  be- 
queath, in  equal  amounts,  to  H.  W.,  R. 
W.,  M.  W.,  J.  P.,  and  the  family  of  A. 
P.,  deceased."  Held,  that  under  the 
term  "money,"  the  testator  bequeathed 
Ms  notes,  bonds,  mortgages,  and  other 
claims  for  money,  and  did  not  die  intes- 
tate as  to  such  choses  in  action.  1868, 
Paul  V.  Ball,  31  Tex.  to. 

"Moneys"  (in  a  will)  mean  gold  and 
silver,  and  may  be  extended  .to  bank 
notes,  but  cannot  include  choses  in  ac- 
tion. Compare  Mann  v.  Mann,  1  Johns. 
Ch.  (N.  Y.l  231 ;  affirmed  14  Johns. 
{N.Y.)i. 

The  general  rule  is  that  a  single  be- 
quest of  money,  in  the  absence  of  any- 


thing in  the  context  to  show  that  the 
word  "money"  is  used  out  of  its  ordi- 
nary or  popular  signification,  will  not 
include  personal  estate  in  general  but 
will  be  confined  to  money,  strictly  so 
called. 

Where  the  word  "money"  or  "money  s" 
is  used  in  a  will  in  reference  to  the  residue 
of  a  personal  estate  after  the  payment  of 
the  legacies,  debts,  etc.,  and  where  con- 
trary construction  will  leave  a  large 
part  of  the  estate  undisposed  of  by  the 
will,  these  considerations  will  incline 
the  court  to  hold  that  a  bequest  of 
money  remaining  was  used  to  signify 
the  residue  of  the  personal  estate. 
Decker  v.  Decker,  121  111.  341.  See 
also,  as  to  the  words  money  or  moneys 
used  in  bequests,  Schouler  on  Wills  505; 
Beach  on  Wills,  457,  571,  472;  Wiede- 
ner  v.  Beggs,  118  Pa.  St.  374. 

The  word  "money"  or  "moneys," 
used  in  a  will,  where  the  context  fav- 
ored such  a  construction,  was  held  to 
include  bank  stock,  notes,  and  bonds. 
Fulkeron  t;.  Chitty,  4jones  (N.Car.) 
Eq.  244. 

1.  Cocjke  V.  Kendall,  Hempst.  (  U.S.) 
23;  Wharton  v.  Morris,  i  Dall.  (U.  d.) 
124;     Lee    V.    Biddis,  i    Dall.    (U.    S.) 

175- 

2.  Davis  V.  Barton,  52  Pa.  St.  g. 

3.  Anderson's  L.  Diet. 

4.  The  act  of  June  gth.  1S79,  provides 
that  the  f  resent  coins  of  smaller  denom- 
inations than  one  dollar  shall  be  legal 
tender  in  all  sums  not  exceeding  $10  in 
full  payment  of  all  dues  public  and 
private.  As  to  early  cases  as  to  what 
cases  are  legal  tender,!  see  Bank  of  the 
State  V.  Lockwood,  16  Ind.306;  People 
V.  Dubois,  18  111.  333;  Thorndyke  v. 
United  States,  2  Mason  (U.  S.)  i. 
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in  payment  of  notes  issued  by  a  banlc,  are  legal  tender  similarly 
to  United  States  notes. -^ 

National  bank  notes  are  legal  tender  in  payment  of  taxes, 
excise  duties,  public  lands,  and  of  all  other  dues  to  the  United 
States  except  duties  on  imports.  They  are  also  a  legal  tender  of 
all  debts  of  the  United  States,  and  in  payment  of  debts  due  the 
national  banks. ^ 

The  provision  of  the  act  of  congress  of  February  25th,  1862,  that 
treasury  notes  issued  under  that  act  shall  be  legal  tender  in  pay- 
ment of  all  debts,  public  and  private,  is  constitutional  and  applies 
to  debts  contracted  both  prior  to,  and  subsequent  to  that  act.  Con- 
gress possesses  this  constitutional  power  in  a  time  of  peace  as 
well  as  war.3  The  legal  tender  acts,  however,  do  not  apply  to 
involuntary  contributions  in  the  nature  of  taxes  or  assessments 
exacted  under  State  laws,  but  only  to  debts  in  the  strict  sense  of 
the  term,  i.  e.,  obligations  for  the  payment  of  money.*  State 
courts  should  follow  the  latest  decisions  of  the  federal  supreme 
court  upon  the  validity  of  the  legal-tender  acts.^ 


1.  U.  S.  Rev.  Stat,  §§  3584-3590.  By 
the  same  statute  foreign  coins  are  not 
legal  tender. 

2.  R.  S,  ^  5182,  5190. 

National  bank  notes  are  not  lawful 
money  of  the  United  States.  Nothing  is 
but  gold  or  silver  coin,  treasury  notes, 
and  fractional  currenc3'.  Hamilton  t-. 
State,  60  Ind.  193. 

Waiver. — Where  a  creditor  before  the 
day  agreed  on  for  payment  agrees  to 
accept  bank  bills  in  lieu  of  legal  tender, 
the  offer  of  bank  bills  on  the  day  is  a 
good  tender.  Warren  v.  Mains,  7  Johns. 
(N.  Y.)  476. 

3.  Legal  Tender  Cases,  12  Wall.  (U. 
S.)  457,  overruling  Hepburn  v.  Gris- 
wold.'S  Wall.  (U.  S.)  603;  Willard  v. 
Tavlor,  8  Wall.  (U.  S.)  537,  and  Brod- 
eriik  v.  McGraw,  8  Wall.  (U.  S.)  639; 
Dooley  v.  Smith,  13  Wall.  (U.  S.)  604; 
Norwich  etc.  R.  Co.  v.  Johnson,  15 
Wall.  (U.  S.)  195;  Bigler  v.  Waller,  14 
Wall.  (U.  S.)  297.  In  State  courts  see 
Verges  v.  Giboney,  38  Mo.  65S;  George 
V.  Concord,  45  N.  H.  434;  People  v. 
Cook,  44  Cal.638;  Murray  v,  Harrison, 
47  Barb.  (N.  Y.)  484;  Metropolitan 
Bank  v.  Van  Dyck,  27  N.  Y.  400; 
Black  V.  Lusk,  69  111.  70;  Carpenter  v. 
Northiield  Bank,  39  Vt.  46;  O'Neil  v. 
McKewn,  i  S.  Car.  147;  Johnson  v. 
Ivey,  4  Cold.  (Tenn.)  608;  ShoUenberg 
V.  Brinton,  52  Pa.  St.  9.  See  as  to  con- 
tracts made  prior  to  the  acts,  Warni- 
bold  V.  Schhcting,  16  Iowa  243;  Mur- 
ray V.  Harrison,  47  Barb.  (N.  Y.)  484; 
Higgins   V.  Bear  River   Min.   Co.,  27 


Cal.  153;  Brown  f.  Welch,  26  Ind.  116; 
Latham  v.  United  States,  i  Ct.  of  01. 
151;  Lick  V.  Faulkner,  25  Cal.  404; 
Curiae  v.  Abadie,  25  Cal.  502;  Kierski 
V.  Mathews,  25  Cal.  591;  Thayer  v. 
Hedges,  23  Ind.  141;  Breitenbach  v. 
Turner,  18  Wis.  140;  Jones  v.  Harker, 
37  Ga.  503;  Reynolds  v.  Bank  of  the 
State,  18  Ind.  467;  Wilson  t;.  Trible- 
cock,  23  Iowa  331;  Hague  w.  Powers, 
39  Barb.  (N.  Y.)  427;  Roosvelt  t'.  Bull's 
Head  Bank,  45  Barb.  (N.  Y.)  579; 
Murray  v.  Gale,  52  Barb.  (N.  Y.)  427; 
George  v.  Concord,  45  N.  H.  434;  Van 
Husan  v.  Kanouse,  13  Mich.  303;  Hin- 
trager  v.  Bates,  18  Iowa  174;  Maynard 
V.  Newman,  i  Nev.  271;  Millilcen  t;. 
Bloat,  I  Nev.  573;  Borie  v.  Trott,  5 
Phila.  (Pa.)  366. 

4.  Lane  Co.  v.  Oregon,  7  Wall.  (U. 
S.)  71;  Hagar  v.  Reclamation  District, 
III  U.  S.  701.  So  a  State  law  requir- 
ing a  State  tax  to  be  paid  in  gold  and 
silver  coin  is  constitutional  and  not  in 
conflict  with  the  Legal  Tender  act, 
But  see  Haar  v.  Miner,  i  Idaho  203; 
Crutcher  v.  Sterling,  i  Idaho  306. 

But  the  acts  in  question  do  apply 
to  judgments  for  taxes.  Rhodes  v. 
O'Farrell,  2  Nev.  60,  as  well  as  to  pay- 
ments made  by  a  judgment  debtor  to 
redeem  land  sold  under  a  decree  of  fore- 
closure. People  V.  Mayhew,  26  Cal. 
665. 

6.  Smith  V.  Smith,  i  Thomps.&C. 
(N.  Y.)  63;  Townsend  v.  Jennison,  44 
Vt.  715;  Kellogg  V.  Page,  Id.  356;  Bar- 
ringer  V.  Fisher,  45  Miss.  200. 
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Express  contracts  to  pay  coined  dollars  can  be  satisfied  only 
by  the  tender  of  payment  of  coined  dollars,  and  judgments  in  suits 
brought  on  such  contracts  may  be  entered  for  coined  dollars  and 
parts  of  dollars,  such  contracts  not  being  within  the  legal-tender 
acts.' 

The  doctrine  of  Bronson  v.  Rodes,  as  to  specific  contracts  was 
incorporated  in  the  statutes  of  some  of  the  States.  It  provided 
that  when  contracts  were  made  payable  in  a  specific  kind  of 
money,  judgments  should  be  entered  for  the  amount  due  in  the 
kind  specified.  In  Nevada  such  a  law  was  held  unconstitutional 
and  in  conflict  with  the  laws  of  congress  -^  but  its  validity  was 
afterwards  recognized,*  and  finally  it  was  held  that  the  necessity 
for  such  a  law  did  not  exist,  as  without  it  courts  possessed  the 
power  in  question.* 

The  California  courts  have  uniformly  upheld  the  constitution- 
ality of  a  similar  enactment.*  The  courts  do  not  enforce  such 
contracts,  on  the  ground  of  a  difference  in  value  of  the  different 
kinds  of  money,  but  because  the  parties  have  specifically  con- 
tracted for  payment  in  a  specific  thing.^  The  earlier  decisions 
in  the  vario-us  courts  hold  that  a  contract  to  pay  in  gold  coin 
amounted  to  nothing  more  than  a  contract  to  pay  the  nominal 
value  in  any  money  which  was  a  legal  tender ;'  but  in  later  cases 
the  courts  uniformly  followed  the  doctrine  of  Bronson  v.  Rodes,* 
which  was  decided  in  February,  i86g.  When,  however,  the  agree- 
ment was  for  "  gold  or  its  equivalent  "  it  was  held  that  it  was  one 
for  payment  in  any  kind  of  money  which  is  legal  tender.^ 
Though  payment  in  gold  may  be  implied  from   the  terms  of  a 

1.  Davis,  J.,  in  Bronson  v.  Rhodes,  zj.  Welch,  26  Ind.  116;  Buchegger  v 
1  Wall.  (U  S.)  229;  Trebilcock  v.  Schultz,  15  Mich.  420;  Bank  v.  Burton, 
Wilson,  12  Wall.  687;  Butler  v.  Hor-  27  Ind.  426;  Frothingham  v.  Morse,  4^ 
witz,  7Wall.  (U.S.)  258;  Bronson  v.  N.  H.  1:45;  Gibson  v.  Groner,  63  N. 
Kimpton,  8  Wall.  (U.  S.)  444.  Car.  10;  Gallions  v.  Pierre,  18  La.  An. 

2.  Milliken  -■.  Sloat,  i  Nev.  573;  10;  Wilson  r\  Morgan,  30  How.  Pr. 
Mitchell  V.  Bromberger,  i  Nev.  604;  (N.  Y.)  386.  But  see  Mather  7'.  Kinike, 
Fox  -'.  Barstow,  i  Nev.  612;  Sigis-  51  Pa.  St.  425;  Dutton  v.  Pailaret,  52 
mund  V.  Troianovich,  i  Nev.  612.  Pa.  St.  109. 

3.  Linn  v.  Minor,  4  Nev.  463.  8.  Chesapeake   Bank    v.    Swain,    29 

4.  Wells,  Fargo  &  Co.  v.  Van  Sickle,  Md.  483,  506;  Paddock  v.  Commercial 
^Nev.  50.  Ins.  Co.,  104  Mass.   s^i;  Cheang  Kee -y. 

B.  Carpenter    v.    Atherton,    25   Cal.  United   States.    3    Wall.    (U.  S.)    320; 

569;  Otis  f.  Hazeltine,  27  Cal.  82;  More  Independent   Ins.   Co.  v.  Thomas,  104 

».  Del  Valle,  28  Cal.  170;   Harding  v.  Mass.   192;   Kellogg  •?■.  Sweeney,  46  N. 

Cowing,  28  Cal.  212;   Spencer  i/.  Prin-  Y.  291;   Hittson  w.  Davenport,"4  Colo, 

die,  28  Cal.  276;    McComb  v.    Reed,  169;   Dewing  t'.  Sears,  11  Wall.  (U.  S.) 

28  Cal.  281;  Reese  v.  Stearns,   29  Cal.  379;    Whitaker    v.    Dje,    56    Ga.    3S0; 

273;  Mever  v.  Koln,  29  Cal.  278;  Fox  Myers  v.  Kaufman,  37  Ga.  600;  Bank  of 

^-   Minor,    32    Cal.    130;    Burnett    v.  Com.  v.  Van  Vleck,  49  Barb.  (N.  Y.) 

Steams,  33  Cal.  469.  508;    Webb   x'.    Moore,   4  T.  B.   Mon. 

6.  See  cases  above  cited.  (Ky.)  483-  The  Vaughan  and  Telegraph, 

'•  Appel   V.  Woltman,   38   Mo.  194;  14  Wall.  (U.  S.)  258. 

Kiley  V.   Sharp,    i    Bush    "(Ky.)    348;  9.  Jones  v.   Smith,   48  Barb.  (N.  Y.) 

i^aughlin    v.   Harvey,    52    Pa.    St.    9;  552;    Atkinson    v.  Lainer,  69   Ga.   460; 

graham   v.    Marshall,    52    Pa.    St.   9;  Reese   v.    Stearns,    29  Cal.  373;  Wells, 

aanford  v.  Hays,  52  Pa.  St.  9;   Brown  Fargo  etc.  v.  Van  Sickle,  6  Nev.  46. 
15  C.  of  L.— 45                           7-05 
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contract,  that  implication  must  be  gathered  from  the  contract 
itself.i 

IV.  Confederate  Notes. — These  must  be  regarded  as  a  cur- 
rency imposed  on  the  community  by  irresistible  force.  Such 
currency  must  be  considered  in  courts  of  law  the  same  as  if  it 
had  been  issued  by  a  foreign  government  temporarily  occupying 
a  part  of  the  territory  of  the  United  States.^ 

Contracts  made  during  the  war  in  one  of  the  confederate  states 
payable  in  confederate  currency  but  not  desgined  to  aid  the 
insurrectionary  government,  are  rtot  invalid  because  thus  payable, 
and  will  be  enforced  in  the  national  courts,  the  value  of  the  con- 
tracts being  determined  by  the  value  of  the  confederate  notes  in 
lawful  money  of  the  United  States  at  the  time  when,  and  pjace 
where,  the  contract  was  to  be  performed.^ 

Whether  a  contract  payable  in  "  dollars  "  shall  be  paid  in  law- 
ful or  in  confederate  money  depends  upon  circumstances  going  to 
show  the  intention  and  surroundings  of  the  parties.*  A  valid 
payment  could  not  be  made  to  an  agent,  in  the  confederate 
States,  of  a  citizen  of  a  loyal  State,  in  anything  but  legal  tender 
of  the  United  States.*  Payment  to  a  co-executor  in  Virginia,  in 
1862,  made  and  accepted  in   good    faith,   of  confederate  money 


1.  Maryland  v.  Baltimore  &  Ohio  R. 
Co.,  22  Wall.  (U.  S.)  105.  See  also 
Luling  V.  Atlantic  Mut.  Ins.  Co.,  50 
Barb.  (N.  Y.)  520.  Se(5  also  Parol 
Evidence. 

In  an  action  for  money  had  and  re- 
ceived, to  recover  gold  coin  deposited 
as  security,  that  the  damages  must  be 
limited  to  the  amount  of  money  re- 
ceived, with  interest,  and  could  not  be 
enhanced  by  its  increased  value  as  mer- 
chandise. Frothingham  v.  Morse,  45 
N.  H.  545.  See  also  Gibson  v.  Groner, 
63  N.  Car.  10. 

2.  Thorneyton  v.  Smith,  8  Wall.  (U. 
S.)  I. 

3.  The  Wilmington  etc.  R.  Co.  v. 
King,  91  U.  S.  3;  Stewart  v.  Salamon, 
94  U.  S.  434;  Cook  V.  Lillo,  103  U.  S. 
892;  River  v.  Duke,  105  U.  S.  132; 
Effinger  v.  Kenney,  115  U.  S.  566. 

A  decision  that  was  confined  to  con- 
federate money,  held  that  the  liability 
of  an  officer  who  has  converted  trust 
funds  to  his  own  use  may  be  discharged 
in  the  same  currency  as  received, 
although  such  cutjrency  was  depreci- 
ated or  worthless,  where  the  officer  has 
acted  in  good  faith.  The  identical  bills 
are  not  necessary.  It  is  sufficient  if 
the  fund  has  been  kept  intact  in  the 
same  character  of  security  as  received 
and  as  the  property  of  the  beneficiary. 
Touchstone  v.  Whittington,  58  Tenn. 
68. 


4.  Confederate  Note  Case,  19  Wall, 
(U.  S.)  548  and  cases  last  cited. 

In  a  very  old  case  it  was  held  that 
the  court  could  not  presume  that  par- 
ties to  a  contract  contemplated  payment 
in  depreciated  currency  from  the  mere 
facts  that  there  was  but  little  money  in 
circulation  at  the  time  of  the  contract, 
and  that  the  currency  was  very  un- 
settled. Grimke  r).  Grimke,  i  Desaiis. 
(S.  Car.)  366. 

5.  Fietz  V.  Stover,  22  Wall.  (U.  S.) 
19S;     McBurney   v.   Carson,   99   U.  S. 

^^■ 

Right  of  an  agent  to  receive  confeder- 
ate note.  One  line  of  cases  holds  that 
if  at  the  time  and  place  of  payment  the 
notes  commonly  circulated  as  money, 
the  agent's  authority,  unless  he  is  for- 
bidden to  receive  them,  may  be  implied, 
even  though  the  principal  be  not  resi- 
dent within  the  hmits  of  the  confeder- 
acy. Robinson  v.  International  L. 
Assurance  Soc,  42  N.  Y.  54;  Pidgeon 
V.  Williams,  2t  Graft.  (Va.)  251.  Hale 
V.  Wall,  22  Graft.  (Va.^  424;  Rodgers 
V.  Bass,  46  Tex.  505.  The  weight  of 
authority  is  against  this  doctrine.  Har- 
per V.  Harvey,  4  W.  Va.  539;  Mb}'  »• 
Rodgers,  19  Graft.  (Va.)  366;  Fietz  t/. 
Stover,  22  Wall.  (U.  S.)  198.  See  a  so 
Straus  V.  Bloom,  18  La.  An.  48;  also 
Bank  of  Tennessee  v.  Woodson,  J 
Coldw.  (Tenn.)  176,  where  payment  of 
a  confederate  note   by  an  attorney  was 
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for  a  debt  contracted  in  1862  was  held  valid. '  But  the  act  of  an 
executor  in  accepting  confederate  money  in  payment  of  a  debt 
contracted  in  1856  and  investing  the  proceeds  in  confederate 
bonds,  was  held  illegal  and  void,  in  the  absence  of  ratification  by 
the  beneficiaries  of  the  estate.^ 

A  federal  question  is  not  necessarily  involved  in  a  case  because 
tl:e  consideration  of  a  contract  was  confederate  money,  or  because 
payment  was  made  in  such  money.  Such  a  question  arises  only 
where  the  contract  was  made  in  aid  of  the  insurrectionary  govern- 
ment, or  the  constitutionality  of  a  State  provision  regarding  such 
contract  is  called  in  question.^ 

In  general,  transactions  involving  the  use  of  confederate  cur- 
rency have  been  sustained  by  the  State  courts,  where  tender  has 
been  made  in  good  faith  and  accepted  voluntarily.*  Fraud  and 
duress,  however,  vitiate  such  tender  and  acceptance.^  Mere 
unwillingness  to  receive  such  currency  will  not  invalidate  the 
payment  if  it  be  actually  received,  unless  it  be  of  a  degree  and 
character  such  as  to  invalidate  payments  not  tainted  with  confed- 
erate currency. •• 

Payments  of  confederate  notes  in  contracts  for  the  sale  of  land 
have  not  been  so  unanimously  sustained  by  the  courts ;  the 
weight  of  authority  is  in  favor  of  reducing  such  consideration  to 
its  specie  value.''' 

In  a  suit  upon  a  promissory  note  made  "  payable  in  current 
money,"  it  appearing  that  confederate  treasury  notes  were  the 
only  circulating  medium  at  the  time  and  place  of  maturity,  and 
also  in  the  case  of  a  note  payable  in  "  current  bank  notes  "  falling 
due  at  a  time  and  place  where  no  such  notes  were  in  circulation, 
payments  made  were  reduced  to  a  legal-tender  basis.* 

The  burden  of  proof  that  bank-notes  were  issued  in  aid  of  the 
rebellion   is    upon   the    party  asserting   it,  and    in    the    absence 

held    not    binding   under   act   of  con-  Cleveland,  19  La.  An.  473;   Freeman  z>. 

grass  of  July  13, 1861,  prohibiting  inter-  Bass,  34  Ga.  355;   Flintt  f.  Nelson,  15 

course  between  the  inhabitants  of  the  Rich.  (S.  Car.)  9;  McPherson  t'.  Lj-nch, 

insurrectionary   States   and  other  parts  14  Rich.  Eq.  (S.  Car.)  121;  Wiseman  v. 

of  the  country.  Hunter,    14  Rich.    Eq.   (S.   Car.)   167; 

See  also  on  the  subject  of    confeder-  Ferguson  v.  Morris,  67  Ala.  389;  Hyatt 

ate  money,  article  on   Scaling  Laws.  v.  McBurney,  iS  S.  Car,  199;   Trustees 

1.  Glasgow  V.  Lipse,   117  U.  S.  327.  of  Howard   College  v.  Turner,  71  Ala. 

2.  Opie  V.  Castleman,  33   Fed.  Rep.  429. 

Sit-   On  the  other  hand,  in  Kennedy  t'.  5.  Jones     v.    Rogers,    36     Ga.    157; 

Bnere,  45  Tex.  309,  it  was  held  error  to  Blalock  t>.  Phillips,  38  Ga.  216;    Mann 

instruct  a  jury   that  a  fiduciary  could  v.  Lewis,  3  W.  Va.  215;    Mann  v.  Mc- 

pot  legally  accept   confederate   money  Vev,  3  W.  Va.  232. 

inpayment  for  property  sold  by  such  i.  Tones  f.  Thomas,  c  Coldw.  (Tenn.) 

person.                       "^  ^65,                               O               ^           ; 

3.  Delmas   v.    Merchants'    Mut.  Ins.,  7.  Emerson    v.  Mallet,  Phil.  Eq.  (N. 
^C,  14  Wall.  (U.  S.)   666;   Dugger  v.  Car.)  234;  Bailey  v.  Stroud.  26  W.  Va. 

4   ^•'  '°1-  ^-  ^-  ^°^-  614;  McRae  v.  McNair,  69  N.  Car.  12; 

4.  King  V.  King,  37  Ga.  205;  Caruth-  Bryan  v.  Harrison,  69  N.  Car.  ir;i. 
ers^.Corbin,  38,Ga.  75;  Green  z;.  Jones.  8.  Miller  t;.  McKinney,  5  Lea  (Tenn.) 
^>.  ,;347-    But  see  Wright  t;.  Overall,  93;  Jones   v.  Kincaid,  5  Lea  (Tenn.) 
2  l^oldw.  (Tenn.)   336;   Luzenberg   v.  677. 
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MONEY. 


Foreign  Money. 


of  such  proof  notes  of  Bank  of  Tennessee  are  receivable  for 
taxes.' 

V.  Contracts  Payable  in  Foreign  Money. — A  contract  made 
here  and  to  be  performed  here  for  the  payment  of  a  sum  stated 
in  the  denominations  of  a  foreign  currency,  is  a  money  contract 
the  same  as  if  made  and  to  be  performed  in  the  country  where 
such  currency  is  legal  money.** 

Where  a  contract  for  the  payment  of  money  is  made  in  one 
country  payable  in  the  currency  of  that  country,  and  a  suit  (or 
breach  is  brought  in  another,  the  plaintiff  should  recover  such  a 
sum  in  the  currency  of  the  locus  fori  as  approximates  most  nearly 
to  the  amount  to  which  the  party  is  entitled  in  loco  contractus 
calculated  by  the  real  and  not  the  nominal  par  of  exchange.^ 


1.  Clark  V.  Keith,  8  Lea  (Tenn.)  703. 

2.  Mervine  v.  Sailor,  52  Pa.  St.  18; 
Christ  Church  Hospital  v.  Fuechsel, 
54  Pa.  St.  71;  Mather  v.  Kinike,  51  Pa. 
St.  425;  Sears  v.  Dewing,  14  Allen 
(Mass.)  413;  Harrington  v.  McMorris, 
5  Taunt.  228;  Ehrensperger  v.  Ander- 
son, 3  Exch.  148.  Comfare  McLachlan 
V.  Evans,  i  Y.  &  J.  3S0;  Pollock  v.  Col- 
glazure,  Sneed  (Kj.)  2;  Sheehan  -v. 
Dalryraple,   19  Mich.  239. 

3.  Story  Conflict  ot  Laws,  §§  308- 
310;  Hargrave  v.  Creighton,  i  Wood 
(U.  S.)  490;  Smith  V.  Shaw,  2  Wash. 
(U.  S.)  167;  Cropper  v.  Nelson,  3 
Wash.  {U.  S.)  125;  Weed  v.  Miller, 
I  McLean  (U.  S.)'  423;  Bush  v.  Bal- 
drey,  11  Allen  (Mass.)  367;  Bennen  ti. 
Clemens,  i;8  Pa.  St.  24;  Robinson  v. 
Hall,  28  How,  Pr.  (N.  Y.)  342;  Pollock 
V.  Colglazure,  Sneed  (Ky.)  2;  Corn- 
stock  %'.  Smith,  20  Mich.  338;  Reeser 
V.  Parker,  i  Low.  (U.  S.)  262;  Hawes 
V.  Woolcock,  26  Wis.  629;  Iclison  v. 
Lee,  3  Woodb.  &  M.  (U.  S.)  368;  Cary 
V.  Courtenaj',  103  Mass.  316;  Swanson 
V.  Cook,  30  How.  Pr.  (N.  Y.)  385;  s.  c, 
45  Barb.  (N.  Y.)  574;  3  Kent's  Com. 
116,  note;  The  Vaughan,  14  Wall.  (U. 
S.)  258;  Scott  V.  Beavan,  2  B.  &  Ad. 
78;  Marburg  v.  Marburg,  26  Md.  8; 
Watson  71.  Brewster,  i  Pa.  St.  381 ; 
Hawes  w.  Woolcock,  26  Wis.  629;  Alls- 
house  V.  Ramsay,  6  Whart.  (Pa.)  331; 
Nickerson  v.  Soesman,  98  Mass.  364; 
Stringer  v.  Coombs,  62  Me.  i6o;  Grant 
V.  Healc}',  3  Sumn.  (U.  S.)  523;  Wood- 
hull  V.  Wagner,  i  Baldw.  296;  Wood  v. 
Watson,  53  Me.  300;  Dugal  v.  Najlor, 
7  Bing.  460;  Cash  v.  Kennion,  11  Ves. 
314;  Lee  V.  Wilcocks,  c,  S.  &  R.  (Pa.) 
48;  Ekins  V.  E.  India  "Co.,  i  P.  Wms. 
395;  Lanuse  v.  Baker,  3  Wheat.  (U.  S.) 
loi;  Mellish  v.  Simeon,  2.  H.  Black 
378;  Lodge  V.  Spooner,  8  Gray  (Mass.) 


i56;  Hussey  v.  Farlow,  9  Allen  (Mass.) 
263;  Gratacup  7).  WouUwise,  2  McLean 
(U.  S.)  581;  Cockrellf.  Barber,  16  Ves. 
461;  Alcock  ti.  Hopkins,  6Cush.(Mass.) 
484;  Burgers  v.  AUiance  Ins.  Co.,  10 
Allen  (Mass.)  221.  Cojitra,  see  Martin 
V.  Franklin,  4  Johns.  (N.  Y.)  124; 
Schofield  t;..  Day,  20  Johns.  (N.  Y.) 
102.  See  also  Adams  v.  Cordis,  8  Pick. 
(Mass.)  260. 

"In  order  to  show  the  value  of  foreign 
money,  the  proof  required  is  similar  in 
kind  to  that  necessary  to  show  the  value 
of  chattels  in  a  distant  market,  such  as 
will  enable  the  jury  to  express,  in  our 
money,  the  value  of  the  sum  shown  by 
the  proof  to  be  due  in  foreign  money." 
Comstock  V.  Smith,  20  Mich.  33S. 

Exchange  on   foreign  money  should 
be  calculated   according  to  the  rate  at^ 
the  time  of  trial.     Lee  v.  Wilcocks,  5 
S.  &  R.  (Pa.)  48. 

Under  the  act  of  March  3rd,  1873  (U. 
S.  R.  S.,  5  3565),  providing  that  a  pound 
shall  be  valued  at  ,$4.8665,  in  constru- 
ing contracts  payable  in  pounds  sterl- 
ing, it  was  held  that  the  \alue  of  the 
pound  need  not  be  averred  or  proved, 
and  the  court  gave  judgment  for  the 
amount  of  the  claim  converted  into  U. 
S.  mone^'  in  accordance  with  the  statu- 
tory' ratio.  King  v.  Hamilton,  12  Fed. 
Rep.  478. 

The  same  rule  prevails  in  admi- 
ralty in  estimating  damages  for  torts 
and  breach  of  contracts.  Connar  v. 
The  Griffin,  5  Am.  L.  Reg.,  N.  S.  4^; 
Hus  V.  Kempf,  10  Ben.  (U.  S.)  364; 
Trecartin  v.  Ship  Rochambeau,  2  Cliff. 
(U.  S.)  465;  The  Ship  Patrick  Henry, 
I  Ben.  (U.  S.)  292. 

When  payment  of  wages  is  made  to 
an  American  seaman  at  a  foreign  port, 
in  foreign  coin  on  the  sale  of  the  ship, 
the  breaking  up  of  the  voyage,  or  the 
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VI.  Bms  OF  Ceedit. — No  State  shall  emit  bills  of  credit. ^ 
To  "  emit  bills  of  credit "  means  to  issue  paper  intended 
to  circulate  through  the  community  for  its  ordinary  pur- 
poses as  mone}-,  which  paper  is  redeemable  at  a  future  day.^ 

Certificates  issued  by  a  State  receivable  in  payment  for  taxes, 
for  fees  and  salaries  of  officers,  etc.,  for  resumption  of  which  the 
faith  of  the  State  is  pledged,  are  bills  of  credit  within  the  mean- 
ing of  the  constitution,  although  they  are  not  made  legal  tender 
by  the  State  law,^ 

Notes  issued  by  a  bank  as  a  circulating  medium  by  the  author- 
ity of  a  State,  though  not  by  the  State  itself  nor  upon  its  faith, 
are  not  bills  of  credit  within  the  meaning  of  the  constitutional 
prohibition,  notwithstanding  that  the  State  controls  exclusively 
the  stock  and  management  of  the  bank.  The  power  of  a  State 
to  create  corporations  is  not  restricted  by  the  constitutional  pro- 
vision in  question."*  The  constitutional  provision  does  not  for- 
bid the  States  or  municipal  corporations  from  borrowing  money 
and  giving  proper  securities  therefor,  such  securities  not  being 
bills  of  credit  within  the  meaning  of  the  constitution,^  nor  does 
it  forbid  the  issuing  of  auditors'  warrants  upon  the  State  treas- 
ury.® Individuals  and  corporations  are  not  included  in  the 
restriction,  and  there  is  no  difference  in  this  respect  between 
pubHc  and  private  corporations.  Hence  city  treasury  notes, 
receivable  for  all  debts  and  demands  due  the  city,  are  not  invalid 
because  of  infringing  the  constitutional  provision.' 

Confederate  treasury  notes  are  not  void  as  being  within  the 
provision  regarding  bills  of  credit,  but  are  illegal  because  issued 
in  aid  of  insurrection.^ 

discharge  of  the  seaman  by  the  master.  Bank,  3  Litt.  (Ky.)  301;   Bank  -■.   Spil- 

such  coin  is  to  be   valued  at  its  rate  in  man,    3    Dana    (Ky.)    150;     Owen    v. 

the  home  port,  under  the  laws  of  the  Branch  Bank,   3  Ala.   25S;    McFarland 

U.  S.    But  if  the  payment  is  a  volun-  v.    State,   4  Ark.  44.     Coiitra,  Linn  v. 

tary  advance  on  the  part  of  the  master  State    Bank,   2  111.    (i  Scam.)  87;  Com. 

made  with  the  assent  of  the  seaman,  the  Bank    v.    Clark,   4    Mo.  59;  Griffith  w. 

foreign  coin  is  to  be  estimated  accord-  Com.  Bank,  4  Mo.  255. 

ing  to  its  value  at  the  place  of  payment.  The  ground  forthedistinctionmadein 

The  Cabot,  Abb.  Adm.  150.  the  United  States  supreme  court  cases 

1.  U.  S.  Constitution,  art.  i,  §  10.  last  cited  between  certificates  of  indebt- 

2.  Marshall,  C.  J.,  in  Craig  v.  edness  issued  by  a  State  and  notes  put 
Missouri,  4  Pet.  (U.  S.)  410.                 '  in   circulation    by  a   bank    under    the 

3.  Craig  V.  Missouri,  4  Pet.  (U.  S.)  auspices  of  the  State,  seems  mainly  to 
410;  Byrne  v.  Missouri,  8  Pet.  (U.  S.)  be  that  the  bank,  unlike  a  sovereign 
40.  See  also  City  Nat.  Bank  v.  Ma-  State,  is  suable,  and  its  funds  are  within 
han,  21  La  An.  757.  the  reach  of  legal  process. 

4.  Briscoe  v.  13ank  of  Kentucky,  11  5.  McCov  t;.  Washington  Co.,  3  Phila. 
Pet.  (U.  S.)  2,-7;    Darrington   v.  Bank  (Pa.)  290, 

of  Alabama,  13  How.  (U.  S.)    12;   Na-  6.  Pagawd    v.    State,  5    Sim.    &    M. 

thans  f.  Louisiana,  8  How.  (U.  S.)  81;  (Miss.)  491. 

Woodruff  ti.  Trapnall,  10  How.  (U.  S.)  7.  Smith    v.    New    Orleans,    23    La. 

190;  Curran  w.  Arkansas,  15  How.  (U.  An.  <^. 

S.)  318;  Veazy  Bank  T..  Fenno,  8  Wall.  8.  Bailey  f.  :Milner,   i    Abb.   (U.   S.) 

552;  Central  Bank  of  Georgia  v.  Little,  261. 

II   Ga.  346;    State    i'.    Calvin,    R.  M.  Where  bills  have  been  illegally  issued 

Charl.  (Ga.)   151;    Lampton   v.    Com.  by  a  corporation  contrary  to  the  public 
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MONEYED  CAPITAL— MONEY  MADE  AND  PAID. 

VII.  Money  Bills. — A  constitutional  provision  requiring  money 
bills  to  originate  in  the  lower  house  of  the  legislature  is  limited  to 
bills  transferring  money  from  the  people  to  the  State,  and  does 
not  include  appropriation  bills;  neither  does  it  prevent  the  upper 
house  from  examining  and  adjusting  property  valuation  lists  re- 
turned from  the  towns.* 

MONEYED  CAPITAL.— See  Capital,  vol.  2,  p.  727. 

MONEYED  CORPORATION— (See  also  Banks  and  Banking),— 
The  New  York  statutes  state  that  this  term  shall  be  construed  to 
mean  every  corporation  having  banking  powers,  or  having  the 
power  to  make  loans  upon  pledges  or  deposits,  or  authorized  by 
law  to  make  insurances.^ 

MONEY,  COSTS,  CHARGES  AND  EXPENSES.—"  When  the  legisla- 
ture mentions  '  money,  costs,  charges  and  expenses '  it  means  money 
decreed  or  ordered  to  be  paid,  together  with  the  costs,  charges  aijd 
expenses  to  be  ascertained  in  the  usual  way  by  the  ofifjcers  of  the 
court.  I  am  of  opinion,  that,  with  respect  to  costs,  it  is  enough  if 
they  are  ascertained  by  the  ofiiTicer  of  the  court,  and  that  it  is  not 
necessary  that  there  should  be  any  order  to  pay  after  they  are 
taxed. "^ 

MONEY  EXPENDED.— The  term  "  money  expended  "  does  not 
embrace  claims  for  services  performed,  or  moneys  expended  prior 
to  the  date  of  an  agreement  in  which  it  is  used.* 

MONEY,  GOODS  OR  CHATTELS.—"  Money,  goods  or  chattels"  in 
statutes  authorizing  interpleader  issue,  includes  in  "chattels," 
choses  in  action." 

MONEY  HAD;  MONEY  PAID;  MONEY  RECEIVED.  See  As- 
SUJrPSlT,  I  Am.  &  Eng.  Ehcyc.  of  Law  882;  PLEADINGS. 

MONEY  IN  HAND— (See  also  READY  MONEY).— "There  is  no 
real  difference  between  'money  in  hand'  and  'ready  money.'"® 

MONEY  IN  THE  FUNDS— (See  also  Fund).— Foreign  bonds 
guaranteed  by  England,  not  included  in  this  term.' 

MONEY  LENT  FOR  GAMING.— Money  loaned  for  the  purpose  of 
paying  a  bet  after  it  has  been  lost  "  is  not  money  knowingly  lent 
or  advanced  for  gaming"  within  the  meaning  of  the  statute  as  to 
gaming,**  and  consequently  cannot  be  recovered  by  thq  lender 
under  this  statute.^  • 

MONEY  MADE  AND  PAID.— See  vol.  13,  p.  1197. 

policy  and  express   law  of  a   State,  the  3.  Jones  i'.  Williams,  lO  L.J.  Ex.  257; 

holder  thereof  cannot  recover  back  the  8  M.  &  W.  349. 

consideration  given  for  them,  because  he  4.  Littlefield  v.  Winslow,  19  Me.  394. 

is  charged  with  notice  of  the  wrong  and  5.  Robinson   w,  Jenkin.'i,  34  S.  J.  3io; 

in  pari  delicto  with  the  officers  issuing  6  Times  Rep.  ii;8i 

them.     Nor  will  a  law  passed  by  an  in-  6.  Parker  z;.  Marchant,  12  L.J.  Ch.387. 

surrectionary  government  be   sufEcient  7.  Burnie  v.  Getting,  2  Coll.  324.    See 

to   validate    such    notes.      Thomas    v.  Grant  t'.  Mussett,  8  W.  R.  330;  s.  c.  L. 

Richmond,  12  Wall.  (U.  S.)  349.  T.  133. 

1.  126  Mass.  549,  5157,  ct  seq.  8.  586  Wm.  IV,  ch.41,  §  i. 

2.  Vol.  I  Birdseye's  N.  Y.  Stat.  p.  9.  Rp  Lister  26  W.  R.  806;  7  Cent. 
211.  L.  J.  161. 
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MONEY  ON DEPOSIT-^MONOPOL Y. 

MONEY  ONDEPOSIT. — "  Money  on  deposit ''  means  ex  vi  termini 
money  placed  where  the  owner  can  command  it  at  any  time.^ 

MONEY  ON  HAND.— See  9  Am.  &  Eng.  Encyc.  of  Law  262. 

MONEY  ON  MOETGAGE.-  Prior  to  the  Conv.  &  L.  P.  act,  1881, 
a  bequest  of  "money  on  mortgage"  passed  also  the  fee  in  the 
mortgaged  property.^  But  that  act,  since  it  came  into  operation, 
has  superseded  this  ruling.^ 

MONEY  VALTJE. — The  reservation,  in  a  tease  for  five  hundred 
years,  dated  in  1647,  of  a  silver  penny,  if  demanded,  is  a  "  rent 
having  no  money  value  "  within  section  sixty-five,  Conv.  &  L.  P. 
act,  1 88 1.-* 

MONEY'S  WOETH. — Mgrrjage  is  not  a  "  valuable  consideration  in 
money  or  moneys  worth"  within  section  seventeen.^  Sucn.  Dy. 
Act,  1853. 

MONITION.^Monition  is  a  process  in  the  nature  of  a  summons 
issued  by  courts  that  proceed  according  to  the  civil  law,®  and  is 
•used  more  particularly  in  prize  cases,  admiralty  suits  for  forfeitures, 
and  other  suits  in  rpfn,  where  no  particular  individuals  are  sum- 
moned to  answer.  In  these  cases  it  is  always  deemed  indispensa- 
ble, and  is  commonly  said  to  be  a  citation  to  the  whole  world.'' 

MONOMANIACS — (See  also  Insanity). — Monomaniacs  are  per- 
sons who  are  insane  upon  some  one  or  more  subjects,  and  appar- 
ently sane  upon  all  others.^ 

MONOPOLY  —  (See  al-so  CORNER;  CRIMINAL  CONSPIRACY; 
Forestalling  the  Market;  Pools;  Trusts).— Monopoly  is 
a  restraint  of  anything  public  in  a  city  or  commonwealth  to  a  pri- 
vate use.®  It  is  an  exclusive  right  granted  to  a  few  of  some- 
thing which  was  before  a  comrnon  right. 1*'  It  has  also  been  de- 
fined as  an  institution  or  allowance  from  the  sovereign  power  of  a 
State  by  grant,  commission  or  otherwise,  to  any  person  or  cor- 
poration, for  the  sole  buying,  selling,  making,  working  or  using  of 
anything  whereby  any  person  or  persons,  bodies  politic  or  corpo- 
rate, are  sought  to  be  restrained  of  any  freedom  or  liberty  they 

1.  Curtis  V.  Levitt,  15  N.  Y.  9;  Long  Mackonocliie  f.  Penzance,  50  L.J.  Q^B. 
I'.  Straus,  4  W.  Rep.  (Ind.)  225-23S.  611:  6  App.  Cas.  424;  cited  in  Enraght 

2.  Doe  d.  Guest  v.  Bennett,  6  Ex.  892;  v.  Penzance,  51  L.  J.  Q.  B.  510;  7  App. 
Re  Arrowsmith,  27  L.J.  Ch.  704.  Cas.  240. 

3.  Gov.  &  L.  P.  Act,  §  30.  8.  Collioun  v.  Jones,  2  Redf.  (K.  Y.) 

4.  In  re  Chapman  Hobbs,  29  Ch:  D.  34,  37, 

1007.  9-  McKeever  v.  United  States,  14  Ct. 

5.  Floyer  v.  Banlis,  33  L.  J.  Ch.  i.  of  CI.  (U.  S.)  396. 

6.  St.  Louis  V.  Richeson,  76  Mo.  470,  10.  Charles  River  Bridge  v.  Warren 
484;  Wa^'man  v.  Southard,  10  Wheat.  Bridge,  ji  Pet.  (U.  S.)  607;  Memphis  w. 
(U.  S.)  I,  28.  Memphis  Water  Co.,  5  Heisk.  (Tenn.) 

7.  St.  Lous  V.  Richeson,  76  Mo.  470,  529. 

484;  Pelham  v.  Rose,  9   Wall.  (U.  S.)  The  Maryland  declarations  of  rights 

'0.S'  and  the  constitutions  of  North  Carolina, 

In  England,  "monition"  (which  is  Tennessee,  Arkansas,  Texas  and   New 

sometimes  itself  called  an  ecclesiastical  Mexico  declare  monopolies  to  be  odious 

censure)  is  described  in  the  books  as  of  a  and  forbid  them. 

'preparatory"  nature,  that  is  as  a  warn-  The  California  constitution  declares 

ing  or  command  to  be  followed  in  case  of  that  the  holding  of  large  tracts  of  land 

disobedience  by  some  coercive  sanction,  uncultivated  and  unimproved  by  indi- 
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Sefinition, 


had  before,  or  hindered  in  their  lawful  trade. ^  And  again  it  is 
defined  as  an  institution  or  allowance  by  a  grant  from  the  sover- 
eign power  of  the  State,  by  commission,  letters  patent  or 
otherwise,  to  any  person  or  corporation  by  which  the  exclusive 
right  of  buying,  selling,  making,  working  or  using  of  anything 
is  given.2 

But  an  agreement  between  two  parties  to  prevent  competition 
between  themselves,  and  which  leaves  each  party  in  its  respective 
territory  open  to  the  free  competition  of  all  other  corporations  or 
individuals  who  may  choose   in  the  business,  is  not  a  monopoly.* 

MONTH. — In  England,  the  term  "  month,"  when  applied  to 
mercantile  obligations,  is,  under  the  customs  of  merchants,  inter- 
preted to  mean  the  calendar  month.*  But  when  applied  to  other 
contracts,  it  means  the  "  lunar  month,"  unless  the  parties  have 
indicated  the  contrary  in  the  contract.*  But  in  this  country, 
when  the  term  is  used  in  either  statute  or  agreements  and  there 
is  nothing  to  indicate  a  different  meaning,  it  is  construed  to  meaiT 
a  calendar  month ;®  although  formerly,  under  the  old  common 


viduals  or  corporations  is  against  the 
public  interest  and  should  be  discour- 
aged by  all  means  not  inconsistent  with 
the  rights  of  private  property. 

1.  Slaughterhouse  Cases,  i6  Wall.  (U. 

S.)    I02. 

2.  Norwich  Gas  Light  Co.  v.  Nor- 
wich Citj'  Gas  Co.,  25  Conn.  38.  For 
a  further  treatment  of  this  subject,  see 
Franchises,  8  Am.  &  Eng.  Encyc.  of 
Law  598;  Corporations,  4  Am.  & 
Eng.  Encyc.  of  Law  214;  Gas  Com- 
panies, 8  Am.  &  Eng.  Encyc.  of  Law 
1217;  Illegal  Contracts,  9  Am.  & 
Eng.  Encyc.  of  Law  891. 

3.  People's  Gaslight  &  Coke  Co.  v. 
Chicago  Gaslight  &  Coke  Co.,  20  111. 
App.  473.  See  also  Contracts  in 
Restraint  of  Trade,  3  Am.  &  Eng. 
Encyc.  of  Law  882. 

4.  Hart  v.  Middleton,  2  C.  &  K.  9; 
Lang  V.  Gale,  i  M.  &  S.  iii;  Rex  v. 
Chawton,  i  Q^  B.  250;  Webb  v.  Fair- 
maner,  3    M.   &  W.  473. 

5.  Johnstone  v.  Hudleston,  4  B.  &  C. 
932;  Simpson  v.  Margitson,  11  Q^B.  23; 
Lang  V.  Gale,  i  M.  &  S.  iii;  Cock- 
rell  V.  Gray,  3  B.  &  B.  186;  Rex  v. 
Chawton,  iQ^B.  247;  Hutton  Ti.  Brown, 
45  L.  T.,  N.  S.  343;  Turner  v.  Barlow, 
3  Fost.  &  F.  946;  Churchill  v.  Mer- 
chant, 19  Pick.  (Mass.)  532. 

It  was  enacted  by  13  &  14  Vict.,  ch.  21, 
§  4,  A.D.,  1850,  that  the  word 
"  month  "  should  be  interpreted  in  stat- 
utes to  mean  the  calendar  month,  but 
it  seems  that  this  has  not  aifected  the 
construction  of  contracts. 
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'  6.  Sheets  f .  Selden's  Lessee,  2  Wall. 
177;  Gross  V.  Fowler,  2i  Cal.  393;  Bru- 
denell  v.  Vaux,  2  Dall.  (U.  S.)  302; 
Savings  &  Loan  Society  v.  Thompson, 
32  Cal.  347;  Mitchell  *.  Woodson,  37 
Miss.  567;  Churchill  v.  Merchants' 
Bank,  19  Pick.  (Mass.)  532;  Hunt  v. 
Holden,  2  Mass.  168,  170  (note);  Avery 
V.  Pixley,  4  Mass.  460;  Parsons  v, 
Chamberlin,  4  Wend.  (N.  Y.)  512; 
Rawlings  v.  Adams,  7  Md.  46;  Glenn 
V.  Hebb,  17  Md.  260,  282;  Sprague  v. 
Norway,  31  Cal.  174;  Strong  v.  Birch- 
ard,  5  Conn.  357;  Pyle  v.  Maulding, 
7  J.  J.  Marsh.  (Ky.)  202;  Kimball  v. 
Samson,  2  Vt.  138;  Williamson  -u.  Far- 
row, I  Bailey  L.  (S.  Car.)  611;  Hosley 
V.  Black,  28  N.  Y.  438,  444;  Hardin  v. 
Major,  4  Bibb  (Kv.)  104;  Shapley  v. 
Gary,  6  S.  &  R.  (Pa.)  539;  People  v. 
Mayor  etc.  of  N.  Y.,  10  Wend.  (N.  Y.) 
393,  395. 

The  term  "months"  is  also  con- 
strued in  this  country  to  mean  calendar 
months.  Williamson  v.  Farrow,  i 
Bailey  L.  (S.  Car.X6ii;  21  Am.  Dec. 
493;  l-Iardin  v.  Major,  4  Bibb  (Ky.) 
104. 

Where  a  statute  provided  thatthe 
directors  may  call  in  and  demand  from 
the  stockholders  any  sums  of  money  by 
them  subscribed,  in  such  payments  or 
instalmepts  as  the  directors  shall  deem 
proper,  under  the  penalty  of  forfeiture 
of  the  stock  subscribed  if  payment  be 
not  made  by  the  stockholder  withm 
"thirty  days,"  after  personal  demand  or 
notice   requiring   such    payment  shall 


MONTH— MONTHL  Y— MONUMENT. 

law,  some  of  the  States  followed  the  English  rule.^  When  a 
month  is  referred  to,  it  is  understood  to  be  of  the  current  year, 
unless,  from  the  connection,  it  is  apparent  that  another  is  in- 
tended.^ If,  by  contract,  an  act  is  to  be  performed  during  the 
first  half  of  a  month  containing  thirty-one  days,  the  act  must  be 
performed  by  noon  of  the  sixteenth  day  of  the  month.*  The  let- 
ting of  premises  for  a  stipulated  sum  per  month  without  any  ref- 
erence being  made  to  or  anything  said  about  a  year,  it  constitutes 
a  lease  from  month  to  month.* 

MONTHLY.— See  note  5. 

MONUMENT — (See   also  Metes  AND  Bounds). — A  monument 
is  defined  as  something  designed  and  constructed  to   perpetuate 


have  been  made  in  each  count}'  through 
which  the  road  shall  be  laid  out  in 
which  a  newspaper  shall  be  published, 
provided  that  subscriptions  shall  not  be 
required  to  be  paid  except  in  equal  in- 
stalments of  not  more  than  ten  per 
cent,  a  month;  held  that  the  word 
"month"  in  the  proviso,  was  used  to 
express  the  same  time  as  the  words 
"thirty  days,"  in  the  body  of  the  section. 
Heaston  v.  The  Cincinnati  etc.  R.  Co., 
16  Ind. 275. 

Under  the  Neiv  Tork  statutes,  a  ten- 
ant at  sufterance  is  entitled  to  a 
"month's  "  notice  to  quit,  and  when  a 
notice  of  thirty  days  was  served  in 
April  (a  month  having  only  thirty 
days),  it  was  held  that  in  this  case  it 
was  a  month's  notice.  McGuire  v. 
Ulrich,  ^  Abb.  Pr.  (N.  Y.)  28. 

On  application  for  supply  of  a 
lost  deed  the  court  held  that  the  term 
"three  months"  in  section  i.  New  Jer- 
sey Revised  Laws  55,  means  lunar 
months.  Ellis  Case,  8  N.  J.  L.  232. 

An  agreement  to  forbear  the  collec- 
tion of  money  for  "twelve  months,"  held 
to  mean  twelve  calendar  months.  Sat- 
ter  White  v.  Burwell,  6  Jones  (N.  Car.) 
L.  92. 

In  cases  of  demand  and  notice  time  is 
recorded  by  calendar  months.  McMur- 
chey  V.  Robinson,  10  Ohio  496;  Webb 
V.  Fairmaner,  3  M.  &  W.  473. 

The  word  "month"  when  used  in  a 
court  order  or  rule  means  a  "  calendar 
month."  Bacon  v.  Florida,  22  Fla. 
46. 

1.  Ellis  Case,  8  N.J.  L.  232;  Leff- 
ingwell  V.  White,  i  Johns.  Cas.  (N.  Y.) 
99;  Loring  t.  Hailing,  15  Johns.  119; 
Stackhouse  v.  Halsey,  3  Johns.  Ch.  (N. 
Y.)  74;  Parsons  v.  Chamberlin,  4  Wend. 
(N.  Y.)  512;  Rives  V.  Guthrie,  i  Tones 
L.  (N.Carl  8.,  _ 


.  (N.  Car.)  84. 


The  New  York  statutes  provide 
that  whenever  the  term  "  month  "  or 
"months"  is.used  in  any  statute, act,  deed, 
verbal  or  written  contract,  or  any  pub- 
lic or  piivate  contract,  it  shall  be  con- 
strued to  mean  a  calendar  and  not  a  lunar 
month,  unless  otherwise  expressed. 

2.  Tillson  V.  Bowley,  8  Me.  163. 

Where  a  complainant  in  a  bastardy 
case  was  examined  before  a  justice  in 
November,  stated  (she  being  then  preg- 
nant) that  the  child  wa.s~  begotten  in 
April,  but  did  not  state  what  year, 
//  Id  to  mean  the  April  next  preced- 
ing. Tillson  x>.  Bowlev,  S  Ale.  \(''^. 
'   3.  Grosvenor  v.  Magill,  37  111.  239. 

4.  Hollis  V.  Burns,  100  Pa.  St.  2o5. 
See  also  Leases,  12  Am.  &  Eng.  Encyc. 
of  Law  974. 

5.  Under  a  contract  by  which  a 
company  agreed  to  carrj'  mails  monthly 
in  round  trips  between  San  Francisco, 
China  and  Japan  for  a  term  often  years, 
it  seems  that  it  ordinaril}-  took  about 
seventy  days  to  complete  each  round  trip. 
The  last  two  trips  were  begun  within 
ten  years  from  the  date  from  which  the 
service  under  the  contract  began,  but 
were  not  completed  until  after  the  expir- 
ation of  the  ten  3'ears  from  that  date. 
An  action  was  brought  to  recover  from 
the  government  the  stipulated  compen- 
sation from  the  government  for  these 
two  trips.  Held,  that  because  it  was 
impossible  to  commence  twelve  trips 
in  twelve  successive  months  and  to 
coinplete  thein  in  twelve  round  trips 
of  seventy  days  each  in  the  same 
twelve  iTionths,  it  must  have  been  the 
intention  of  congress  that  the  voyages 
should  be  within  the  terms  of  the  con- 
tract, which  were  commenced  in  the 
last  months  of  the  last  year  of  the  con- 
tract, and  that  the  company  was  entitled 
to   recover  for  such  voyages.      Pacific 
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MONUMENT— MOORA  GE— MOORINGS. 

the  memory  of  some  particular  person  or  event. ^  As  used  in 
deeds,  the  general  rule  is  that  monuments  control,  on  its  construc- 
tion rather  than  courses  and  distances,  but  this  rule  is  not  inflex- 
ible. It  yields  whenever,  taking  all  the  particulars  of  the  deed,  it 
would  be  absurd  to  apply  it.^ 

MOORAGE. — Moofage  is  a  sum  due  by  law  or  usage  for  moor- 
ing or  fastening  ships  to  trees  or  posts  at  the  shore,  or  to  a 
wharf.* 

MOORINGS.— See  note  4. 


Mail  S.  S,  Co.  V.  United  States,  18  Ct. 
CI.  30. 

1.  Mead  v.  Case,  33  Barb.  (N.  Y.) 
202,  204. 

The  question  that  arose  in  this  case 
was  whether  or  not  the  contract  was 
within  the  statutes  of  fraud.  Tlie  mar- 
ble of  which  the  monument  was  to  be 
made  consisted  of  several  pieces  or 
parts  and  was  put  together  into  the 
form  of  the  monument  and  was  stand- 
ing in  the  plaintiff's  shop  or  yard.  The 
plaintiff  agreed  to  letter  and  finish  the 
m9nument  and  set  it  up  for  the  defend- 
ant. It  was  held  that  this  was  not  an 
agreement  to' sell  the  defendant  a  monu- 
ment already  made,  which  would  be 
void  under  the  circumstances  of  this 
case;  but  that  it  was  an  agreement  to 
make  or  manufacture  one  that  was  not 
in  existence  at  the  time  and  was  a  valid 
and  bound  contract.  This  position  was 
doubted  in  the  case  of  Cooke  v.  Millard, 
65  N.  Y.  352.  See  also  8  Am.  &  Eng. 
Encvc.  of  Law  707,  where  this  ques- 
tion is  fully  discussed. 

2.  White  V.  Luning,  93  U.  S.  514; 
Wilson  V.  Hildreth,  118  Mass.  57S.  For 
a  full  treatment  of  this  subject,  see  also 
Boundaries,  j  Am.  &  Eng.  Encyc.  of 
Law  499. 

3.  TheWharfCase,  3BlandCh.{Md.) 
373. 

4.  The  master  of  a  vessel  bound  on  a 
voyage  from  Lisbon  to  London  with  a 
cargo  of  fruit  and  wine,  the  former, 
which  was  stowed  above  the  wine, 
being  deliverable  at  Coxe'squay,  which 
is  higher  up  the  river  Thames  than  the 
London  docks,  where  the  wine  was  de- 
liverable, put  into  the  London  docks, 
and  while  there  applied  to  the 
consignees  of  the  fruit  to  allow  the 
same  to  be  landed  there,  but  thej'  re- 
fusing, the  vessel  proceeded  from  the 
London  docks  towards  Coxe's  quay,  un- 
der the  charge  of  a  pilot  duly  licenced 
for  that  purpose,  and  while  under  his 
charge,  ran  foul  of  a  barge  and  sunk  it. 


In  an  action  brought  by  the  owners  of 
the  barge,  held,  that  the  vessel  not 
having  reached  the  place  at  which  she 
was  to  commence  the  delivery  of  her 
cargo,  her  removal  from  the  London 
docks  to  that  place  was  not  a  change 
of  mooring  within  the  statute  and 
that  the  master,  therefore,  was  bound 
by  law  to  have  a  pilot  on  board 
her  at  the  time  when  she  ran  foul 
of  and  sunk  the  barge,  and,  conseqiient- 
I3',  the  owners  were  discharged  from 
responsibility.  M'Intosh  v.  Slade,  6 
B.  &  C.  657. 

An  action  was  brought  by  a  duly 
licenced  Trinity  House  pilot  for  serv-  , 
ices  rendered.  His  claim  was  twofold; 
first,  for  piloting  the  vessel  from  Grave- 
send  to  the  entrance  of  the  Tilbury 
Docks;  second,  for  taking  the  vessel  in- 
to the  Tilbury  Docks  from  the  entrance. 
The  question  turned  on  the  construc- 
tion of  an  order  in  council  of  May  17th, 
1882  (made  before  the  completion  of 
the  Tilbury  docks),  which  contained  a 
table  of  the  rates  of  pilotage  to  be  de- 
manded and  received  by  pilots,  licenced 
by  the  corporation  of  the  Trinity  House 
of  Depford  Stroud.  The  clause  of  the 
order  and  table  upon  which  the  second 
part  of  the  claim  was  based,  is  as 
follows:  "For  removing  a  ship  or  ves- 
sel from  moorings  into  a  dry  or  wet 
dock,  or  from  one  part  of  the  river 
situated  above  Greenwich  to 'another 
part  of  the  river  so  situated,  or  for 
mooring  or  unmooring  a  vessel  v^ith 
two  anchors,  or  for  putting  a  vessel 
alongside  a  pier  or  wharf  and  remaining 
while  cattle  or  merchandise  are  being 
discharged  or  taken  on  board,  or  for 
mooring  vessels  laden  with  petroleum 
in  accordance  with  the  harbor  regula- 
tions, or  for  attendance  while  adjusting 
compasses,  the  following  charge  may  be 
made  in  addition  to  the  pilotage:  Table 
-For  a  ship  above  1000  tons  £1  los. 
The  court  held  that  it  could  do  no  more 
than  give  a  judgment  according  to  the 
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MOOT— MOOTED— MORAL  INSANITY. 

MOOT — MOOTED. — Debated,  undecided  ;  as  a  mooted  question. ^ 
The  courts  will  not  decide  a  moot  case.^ 

MORA. — "  Mora  is  derived  of  the  English  word  moore,  and  sig- 
nifieth  a  more  barren  and  unprofitable  ground  than  marshes,  dan- 
gerous for  any  catteli  to  go  there,  in  respect  of  myrie  and  moor- 
ish soyle,  neither  serves  it  for  getting  of  turves  there."^ 

MORAL  CERTAINTY— (See  also  JURY  AND  JURY  Trial).— 
The  phrase  "  moral  certainty  "  has  been  introduced  into  our  juris- 
prudence from  publicists  and  metaphysicians,  and  signifies  only  a 
very  high  degree  of  probability.  Proof  "  beyond  a  reasonable 
doubt  "  is  not  beyond  all  possible  or  imaginary  doubt,  but  such 
proof  as  precludes  every  reasonable  hypothesis  except  that  which 
it  tends  to  support.  It  is  proof  to  a  "moral  certainty,"  as  dis- 
tinguished from  an  absolute  certainty  ;  as  applied  to  a  judicial 
trial  for  crime,  the  two  phrases  are  synonymous  and  equivalent ; 
each  has  been  used  by  feminent  judges  to  explain  the  other;  and 
each  signifies  such  proof  as  satisfies  the  judgment  and  consciences 
of  the  jury,  as  reasonable  men,  and  applying  their  reason  to  the 
evidence  before  them  that  the  crime  charged  has  been  committed 
by  the  defendant,  and  so  satisfies  them  as  to  leave  no  other 
reasonable  conclusion  possible.*  "  Moral  certainty  "  has  also  been 
defined  as  a  state  of  impression  produced  by  facts  in  which  a 
reasonable  mind  feels  a  sort  of  coercion  or  necessity  to  act  in 
accordance  with  it.^ 

MORAL  CHARACTER.— See  note  6. 

MORAL  INSANITY— (See  also  Insanity).— Moral  insanity  has 
been  defined  as  the  state  in  which  the  reason  has  lost  its  empire 
over  the  passions  and  the  actions  by  which  they  are  manifested 
to  such  a  degree  that  the  individual  can  neither  repress  the  former 
nor  abstain  from  the  latter ;  it  does  not  follow  that  he  may  not 
be  in  the  possession  of  his  senses,  and  even  his  usual  intelligence  ; 
since,  in  order  to  resist  the  impulses  of  ,the  passions,  it  is  not  suffi- 
cient that  the  reason  should  impart  its  counsels,  we  must  have 

term    of    this     particular    tabic,    that  to  enter.     The    Clan    Grant,   12  P.  D. 

when  this  table  was  drawn  up,  the  Til-  139. 

burv  docks  were  not  in  existence,  and  1.  Am.  L.  Diet.  6S7. 

therefore  there  is  no  express  provision  2.  Bartemej'er    v.    Iowa,    iS     Wall, 

applicable   to   them;    that   the    service  (U.  S.)  129. 

placed  under  the  head  of  pilotage  from  3.  Co.  Litt.  5  a. 

.  Gravesend   to   Northileet    is    the   only  4.  Com.    v.  'Costlej',   118  Mass.    i;  3 

amount  which  the  plaintiff  can  recover.  Am.  &  Eng.  Encyc.  of  Law  58,  note. 

He  clearly  cannot  bring  himself  under  5.  Montana  v.  McAndrews,  3  Mont, 

that  part  of  the  order  in  council  begin-  161;. 

ling  "for  removing  a  ship  or  vessel  6.  Held,  that  a  man  who  habitually 
from  moorings  into  a  dry  or  wet  violated  his  duty  by  profanity  and  Sab- 
dock."  That  the  term  "moorings,"  bath  breaking  was  of  bad  moral  char- 
as  used  in  the  order  "from  Grave-  acter,  and  was  not  a  proper  person  to 
senci  to  moorings,"  does  not  mean  be  licenced  to  teach  in  a  public 
a  vessel's  berth  at  the  entrance  of  school.  Wieman  v.  Mabee,  45  Mich, 
a    dock     into     which     she     is    about  4S4. 
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the  necessary  power  to  obey  them.  The  maniac  may  judge  cor- 
rectly of  his  actions,  without  being  in  the  condition  to  repress  his 
passions,  and  to  abstain  from  the  acts  of  violence  to  which  they 
impel  him.^ 

MORALITY — (See  also  IMMORAL  CONTRACTS  ;  OBSCENE  PUB- 
LICATIONS).— Morality  is  that  science  which  teaches  men  their 
duty  and  the  reason  of  it.  It  has  also  been  defined  as  the  rule 
which  teaches  us  to  live  soberly  and  honestly.  It  hath  four  vir- 
tues, justice,  prudence,  temperance  and  fortitude.^ 

MORAL  OBLIGATION. — Moral  obHgation  means  no  more  than 
a  legal  liability  suspended  or  barred  in  some  technical  way  short 
of  a  substantial  satisfaction.^  An  obligation  which  cannot  be 
enforced  by  action,  but  which  is  binding  on  the  party  who  incurs 
it,  in  conscience  and  according  to  natural  justice."*  It  is  that  im- 
perative duty  which  would  be  enforcible  by  law,  were  it  not  for 
some  positive  rule,  which,  with  a  view  to  general  benefit,  exempts 
the  party  in  that  particular  instance,  from  legal  liability.* 

MORAL  OR  BENEVOLENT  OBJECT.— See  note  6. 

MORALS— (See  also  CHARACTER;  CONTRACT;  CRIMINAL  Law, 
Illegal  ;  Illegal  Sales  ;  Morality  ;  Obscene  Publications 
AND  Prints;  Police  Power;  Reputation;  Sunday).— Of- 
fences against  good  morals  include  indecency,  obscenity,  lasciv- 
ious carriage,  exposure  of  person,  public  drunkenness,  gambling 
and  the  like.' 

MORE.— See  note  8. 

1    10  Grim.  L.  Mag.  S05-S07.  gatherer    who   demands   and    receives 

2.  Lyon  v.  Mitchell,  36  N.  Y.  235.  from  any  person  "more"  than  he  is  au- 
The    terra    "religion,    morality    and     thorized  by   law  to  collect  shall  forfeit 

knowledge,"  as  used  in  the  constitution  to  the  person  aggrieved  the  sum  of  ten 

of  Oliio,    has    been    construed    as    not  dollars  for   each  offence.     The  statute 

making    religious    instruction    compul-  also   provided   that  any   company  that 

sory   in    the   public  schools.     Board   of  takes  toll  except  as  may  be  fixed  by  the 

Education    of  Cincinnati   v.   Minor,  23  supervisors    of    the   counties    through 

Ohio  St.  211.  which  such  roads  pass  shall  forfeit  its 

3.  Tebbetts  v.  Dowd,  23  Wend.  (N.  corporate  rights.  In  this  case  the  su- 
Y.)  379,  3S2.  pervisors  had  not  fixed  any  rates  since 

4.  Goulding  v.  Davidson,  25  How.  1S69,  and  the  toll  gatherer  received  toll 
(N,  Y.)  Pr.  483,  484.                      ■  as  fixed   by  the  board  of  supervisors  in 

5.  VVennall  7'.  Adney,  3  B.  &  P.  251,  n.  1869.  The  action  was  brought  against 
See  3  Am.  &  Eng.  Encyc.  of  Law  the  toll  gatherer  to  collect  the  for- 
S40.  feiture  for  receiving  toll  in  1883.    The 

6.  A  meeting  for  culture  and  im-  plaintiff  claimed  that  from  the  fact  that 
provement  in  sacred  and  church  music  there  was  no  rate  fixed  for  18S3  that  the 
is  not  an  assembly  for  the  promotion  of  defendant  was  liable  under  the  act. 
any  moral  or  benevole^tt  object  within  Held,  that  the  statute  does  not  make 
section  145,  Conn.  Stat.,  relating  to  the  toll  gathei-er  liable  for  acts  or  orais- 
crimes  and  punishments.  State  v.  sions  of  the  board  of  supervisors  or  or 
Gager,  28  Conn.  232.  the  corporation   which  employed  him; 

7.  4  Bl.  Com,  42.  See  also  12  Am.  and  that  the  statute  did  not  apply  to 
&  Eng.  Encyc.  of  Law  902;  13  lb.  273;  this  case,  but  to  a  case  where  the 'law 
Am.  L.  Diet.  6S7.  authorizes     the     collection    of     some 

8.  A  statute  provided  that  every  toll  amount   of  toll   and  the  toll  gatherer 
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MORE   OR   LESS.  Deeds  of  Convey anco. 


MORE  HAZARDOUS  BUSINESS.— See  7  Am.  &  Eng.  Encyc.  of 
Law  1032. 
MORE  OR  LESS— (See  also  About). 

I.  Deeds  of  Conveyance,  717.  IV.  Personal  Property,  722. 

II.  Contracts  of  Sale,  720.  V.  Fraud  and  Mistake,  723. 

III.  Patents,  721. 

I.  Deeds  of  Conveyance. — The  words  "more  or  less"  in  a  deed, 
after  a  quantitative  recital  as  to  the  number  of  acres,  imply  a 
waiver  of  the  warranty  as  to  the  specific  quantity  on  the  part  of 
the  buyer,  and  an  agreement  on  the  part  of  the  seller  not  to 
demand  more  than  the  fixed  price,  although  on  the  one  hand 
there  should  be  an  excess  or  on  the  other  a  deficiency  in  the 
quantity  supposed,  both  parties  being  willing  to  abide  by  such 
presumptive  or  probable  evidence  of  the  quantity  as  they  were 
then  possessed  of,  but  of  which  neither  pretends  to  have  an  accurate 
and  perfect  knowledge,  and  which  neither  insists  upon  as  a  condi- 
tion annexed  to  the  purchase  or  sale.^  By  the  use  of  these 
words,  the  statement  of  the  number  of  acres  becomes  descriptive 
merely  and  not  of  the  essence  of  the  contract.^ 

There  is  a  mutual  risk  by  the  vendor  as  to  the  sum  of  money, 
and  by  the  vendee  as  to  the  quantity  of  the  land.^  If  there  be  a 
small  portion  more  than  the  quantity,  the  vendor  cannot  re- 
cover it,  and  if  there  be  a  small  quantity  less,  the  purchaser  can- 
not obtain  any  compensation  in  respect  of  the  deficiency ;  and 
even  a  large  excess  or  deficiency  has  not  beeh  considered  a 
ground  for  relieving  a  vendor  or  purchaser."* 

demands  and  receives  "more"  than  that  i    Ired.    Eq.   (N.   Car.)   351;   Pedu   _  ?;. 

amount.     Culbertson   v.    Kinevan,    14  Owens,  Rice  (S.  Car.)  Eq.  55. 

Pac.  Rep.  364.  3.  Phipps   v.  Tarpley,   24  ]Miss.;g: 

1.  Pendleton  v.  Stewart,   5  Call  (Va.)  Young   v.    Craig,    2    Bibb     ("Kv.)  -p. 

i;  ».  c,   2    Am.    Dec.    5S5;    Pierce   v.  Rogers  v.  Garnett,   4  Mon.  (Kv.)  26c), 

Faunce,  37  Me.  63.  Willi.<brd    v.    Bentlej,    t;   J.  J.    Marsh. 

2.  Hurt  tj:  Stall,  3  Md.  Ch.  24;  (Kv.)  181;  Caldwell  f.  Craig,  21  Gratt. 
affirmed,  g  Gill  (Md.)  450;  Jones  v.  (Va.)  137;  Tyler  v.  Anderson,  to6  Ind. 
Plater,  2  Gill  (Md.)  125;  s.  c,  41  Am.  i8g,  citing  Williamson  7'.  Hall,  62  Mo. 
Dec.  408;  Hall  t/.  Maj'hew,  15  Md.  558;  405;  King  c.  Brown,  54  Ind.  368; 
Slothower  v.  Gordon,  23  Md.  i;  Tyson  Langsdale  v.  Girton,  51  Ind.  99;  Fred- 
V.  Hardesty.  29  Md.  305;  Smallwood  v.  erick  v.  Youngblood,  19  Ala.  6S0;  s.  c, 
Hatton,  4  Md.  Ch.  95;  Jenkins  i».  Bol-  54  Am.  Dec.  210;  Melick  v.  Dayton, 
giano,  53  Md.  420;  Land  Society  v.  34  N.  J.  Eq.  24:;;  Clark  -■.  Carpenter, 
Smith,  54  Md.  203.  Compare  Menden-  19  N.  J.  Eq.  328;  Allen  v.  Shriver,  81 
hall  tj.  Steckel,  47   Md.  453;   s.  c,   28  Va.  183. 

Am.  Rep.  481 ;  Marbury  v.  Stonestreet,         4.  Sugden      on     Vendors,      p.     490; 

I  Md.  152;   Kent  v.  Carcaud,  17  Md.  Doughitt  v.  Hipp,  23  S.  Car.  209. 
291;  Moncrieff  i>.  Goldsborough,  4  Har.         Where    land    is   sold  at   public   ven- 

&  McH.   (Md.)   178;   s.  c,  I  Am.  Dec.  due  by  the  acre,  the  vendor  saying  that 

407;  Goldsborough  v.  Ringgold,  i  Md.  he  would  sell  it  at  a  specified  number  of 

Ch.  239;  McCrea  v.  Longstreth,  17  Pa.  acres,   more   or  less,   and  that  it  should 

St.  316;   Weaver  v.  Carter,-  10   Leigh  be   measured,  the  vendor  is  bound   to 

(^^■)  37;  Cleveland  v.  Rogers,  i  A.  K.  take  it,  though  the  quantity  should  con 

Marsh.  (Ky.)    193;  Galbraith    v.   Gal-  siderably    exceed    that    specified,    and 

oraith,  6  Watts    (Pa.)  117:  Perkins  zi.  though   that  was  the  quantity  stated  in 

Webster,  2  N.  H.  287;  Wicker  v.  Crea,  the  published  advertisement.     Ashcom 
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Deeds  of  Conveyancs, 


The  addition  of  these  words  makes  a  sale  of  land  one  in  gross 
and  not  by  the  acre  even  where  the  price  named  is  an  exact  raul- 
tiple  of  the  number  of  acres  named. ^  But  these  words  do  not 
impart  a  special  engagement  that  the  purchaser  takes  the  risk  of 
the  quantity.  The  words  must  be  taken  to  cover  a  reasonable 
excess  or  deficiency,^  only,  e.  g.,  such  as  may  be  caused  by  dif-' 
ferences  in  surveys  or  variations  in  instruments  or  similar  causes, 
Such  deviation  ought  not  to  exceed  ten  or  fifteen  per  cent.*  and 
one  of  twenty  per  cent,  is  too  great.* 

Wilson,  3  Dana  (Ky.)  25;  Quesnel  v. 
Woodlief,  2  Hen.  &  M.  (Va.)  173; 
s.  c,  6  Call  218;  Read  v.  Cramer,  2 
N.  J.  Eq.  277;  s.  c,  34  Am.  Dec.  2041 
Belknap  v,  Sealey,  14  N.  Y.  143;  s.  c, 
67  Am.  Dec.  120;  Smith  v.  Fly,  14  Tex. 
345;  s.  c,  76  Am.  Dec.  109;  Harrellii. 
Hill,  19  Ark.  102;  s.  c,  68  Am.  Dec. 
202;  Harrison  v.  Talbot,  2  Dana  (Ky.) 
258;  Bailey  v.  Snyder,  13  S.  &  R.  (Pa.) 
160;  Thomas  v.  Perry,  i  Pet.  (U.  S.) 
49;  Noble  V.  Googins,  99  Mass.  231; 
Tarbell  v.  Bowman,  103  Mass.  341. 

Followed  in  Hosleton  u.  Dickin- 
son, 51  Iowa  244.  See  also  Anderson 
V.  Snyder,  21  W.  Va.  632;  Crislipti. 
Cain,  19  W.  Va.  438. 

3.  Fannin  v.  Bellamy,  5  Buoh  (Ky.) 
663. 

4.  Gentry  v.  Hamilton,  3  Ired.  Eq. 
(N.  Car.)  376. 

Quantity  Held  Not  to  Exceed  Limit 
Covered  by  tlie  Words  More  or  Less.— 
Deficiency  of  28  acres  where  deed  calls 
for  173  in  the  alienee  of  fraud.  Hurt 
V.  StuU,  3  Md.  Ch.  24;  s.  c,  Aff.,  9  Gill 
(Md.)450. 

A  deficiency  of  10  acres  where  the 
■deed  called  for  96  in  a  sale  ingress. 
Faure  v.  Martin,  7  N.  Y.  210;  s,  c,  57 
Am.  Dec.  515. 

A  deficiency  of  11  acres  where  deed 
called  for  98.  Williford  v.  Bentlej',  5 
J.  Marsh.  (Ky.)  181. 

A  deficiency  of  80  acres  where  deed 
calls  for  1,000.  Phipps  z/.  Tarpley,  24 
Miss.  597. 

A  deficiency  of  2^^  where  deed  calls 
for  "20  acres  more  or  less."  Austrian 
V.  Dean,  23  Minn.  62. 

Deficiency  of  160  acres  out  of  1,100  m 
a  sale  in  gross.  Pendleton  v.  Stewart, 
5  Call  (Va.)  i;  s.  c,  2  Am.  Dec.  583. 

Fiftv-five  acres  where  deed  called  tor 
9984.  "Jones  V.  Plater,  2  Gill  (Md.) 
121;;  s.  c,  41  Am.  Dec.  488. 

One  hundred  and  four  acres  where 
deed  called  for  482.  Hall  v.  Mayhew, 
IS  Md.  56S.  „.     ., 

Fifty-three  acres  in  a  deed  calling lor 
187  acres  where  the  land  was  appurte- 


V.  Smith,  2  P.  &  W.  (Pa.)  211;  s.  c,  21 
Am.  Dec.  437.  See  also  Delaware  v. 
Smith,  I  Del.  Ch.  i;  s.  t.,  12  Am.  Dec. 
64. 

1.  Depue  V.  Sergent,  21  W.  Va.  326, 
citing  Stebbins  V.  Eddy,  4  Mas.  (U.  S.) 
414;  Smith  V.  Evans,  6  Binn.  (Pa.)  102; 
Glen  V.  Glen,  4  S.  &  R.  (Pa.)  488; 
Weart  v.  Rose,  16  N.  J.  Eq.  290;  Mar- 
vin V.  Bennett,  8  Paige  (N.  Y.)  312; 
s.  c,  26  Wend.  (N.  Y.)  169;  Jackson  v. 
McCornell,  19  Wend.  (N.  Y.)  175; 
Jackson  v.  Moore,  6  Cow.  (N.  Y.)  706; 
Lush  V.  Druse,  4  Wend.  (N.  Y.)  313; 
Brown  v.  Parish,  2  Dana  (Ky.)  9; 
Hampton  v.  Eubank,  4  J.  J.  Marsh. 
(Ky.)  634;  Eubank  v.  Hampton,  i 
Dana  (Ky.)343,  344;  Peden  v.  Owens, 
Rice  Eq.  (S.  Car.)  55;  Whicker  v. 
Crews,  I  Ired.  Eq.  (N.  Car.)  351;  Gal- 
breath  V.  Galbreath,  5  Watts  (Pa.)  146; 
Williford  v.  Bentley,  5  J.  J.  Marsh. 
(Ky.)  181;  Perkins  v.  Webster,  2  N.  H. 
287;  Howe  V.  Bass,  2  Mass.  382;  s.  c, 
3    A.tn.  Dec.  59;   Innis  v.  McCrumrain, 

^zMrtin  (La.)  425;  13  Am.  Dec.  379; 
"iesasier  v.  Dashiel,  13  La.  151;  Phelps 
'^  1.  Mlson,  i6  La.  181;;  Morris  Canal 
Co.'-.'.  Emmet,  9  Paige  (N.  Y.)  168; 
s.  c,  37  Am.  Dec.  388;  Johnson  v. 
Taber,  10  N.  Y.  319;  Clark  v.  Carpen- 
ter, ig  N.  J.  Eq.  328;  Zeringue  v.  Will- 
iams, 15  La.  An.  76;  Wear  v.  Parish, 
26  111.  240:  Winch  V.  Winchester,  i  V. 
&  B.  385;  Joliife  V.  Hite,  i  Call  (Va.) 
301;  s.  c,  I  Am.  Dec.  519;  Anthony  v. 
Oldacre,  4  Call  (Va.)  489;  Nelson  v. 
Matthews,  2  H.  &  M.  (Va.)  164;  s.  c, 
5   Am.  Dec.  620;  Hull  v.  Cunningham, 

1  Munf,  (Va.)  330;  Grantland  v.  Wight, 

2  Munf.  (Va.)  179;  Bedford  v.  Hick- 
man, 5  Call  (Va.)  236;  s.  c,  2  Am. 
Dec.  590,  and  Md.  cases  cited  above. 
Chrisiip  V.  Cain,  19  W.  Va.  438. 

2.  Kerr  on  Fraud  and  Mistake,  p. 
65;  citi}tg  Hill  V.  Bulkley,  17  Vesey 
398;  Winch  V.  Winchester,  i  V.  &  B. 
375;  Portman  v.  Mill,  2  Russ.  570;  Sug- 
den  V.  &  P.  324;  Charlesworth  v.  Jen- 
nings, 34  Beav.  96;  Davis  v.  Shep- 
herd, L.  R.,  I  Ch.  App.  410;  Pollock  v. 
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The  warranty  tacitly  annexed  to  every  contract  that  the  thing 
bought  or  sold  shall  correspond  with  the  representation  made  of 
it  at   the  time  of  concluding  the  contract  between  the  parties,  is 


nant  to  a  factory,  Slothower  v.  Gordon, 
23  Md.  I. 

Fourteen  acres  where  the  deed  calls 
for  100.  Smallwood  v.  Hatton,  4  Md. 
Ch.  95. 

A  deficiency  of  54  acres  where  deed 
called  for  451  in  a  sale  in  gross.  King 
V.  Brown,  54  Ind.  368. 

A  deficiency  of  12  acres  appurtenant 
to  a  mill  where  the  deed  called  for  42. 
Langsdaie  v.  Girton,  51  Ind.  99. 

A  deficiency  of  31  acres  where  deed 
called  for  500.  Frederick  v.  Young- 
hlood,  19  Ala.6So;  s.  c,  54  Am.  Dec.  210. 

Twent3'-six  acres  where  deed  calls 
for  39  and  sale  is  in  gross.  Clark  v. 
Carpenter,  19  N.  J.  Eq.  328. 

An  excess  of  56  acres  over  425. 
Young  V.  Craig,  2  Bibb   (Ky.)  272. 

Excess  of  3  feet  beyond  85  feet  where 
boundary  called  for  it.  Blaney  v.  Rice, 
20  Pick.  (Mass.)  62;  s.  u.,  32  Am.  Dec. 
204. 

An  excess  of  2S3  acres  on  a  purchase 
in  gross  of  2,000.  Rogers  v.  Garnett,  4 
Mon.  (Ky.)  269. 

Excess  of  45  acres  where  quantity  ad- 
vertised was  300.  Ashcom  v.  Smith, 
2  P.  &  W.  (Pa.)  211;  s.  c,  21  Am.  Dec. 

437- 

When  land  is  conveyed  as  containing 
"67  acres  more  or  less"  a  subsequent 
conveyance  using  the  same  description 
as  in  the  first  deed  except  that  "25"  is 
used  instead  of  "67"  conveys  the  whole 
tract.     Pierce  v.  Faunce,  37  Me.  63. 

Where  dimensions  of  a  lot  sold  in 
gross  are  119  x  97  feel  and  those  given 
in  the  deed  are  136  bv  128^  more  or  less. 
Marvin  v.  Bennett,'  8  Paige  (N.  Y.) 
313:  s.  c,  26  Wend.  i6g. 

A  deficiency  of  5  feet  where  deed 
called  for  75.  Morris  Canal  Co.  v. 
Emmett,  9  Paige  (N.  Y.)  168;  s.  c,  37 
Am.  Rep.  388.  , 

Deficiency  of  50  feet  from  220,  in  ab- 
sence of  fraud  or  mistake  and  in  a 
boundary  where  true  dimension  was  on 
record,  in  a  purchase  in  gross.  Noble 
V.  Googins,  99  Mass.  231. 

In  the  following  cases  excesses  or 
deficiencies  have  been  held  to  exceed 
the  limit  reasonably  covered  by  the 
words  more  or  less: 

A  deficiency  of  \  of  the  quantity 
stated.  Gentry  v.  Hamilton,  3  Ired. 
Eq.  (N.  Car.)  376. 


A  deficiency  of  67  acres  where  the 
deed  called  for  610,  in  the  presence  of 
fraud.  M'Coun  v.  Delaney,  3  Bibb 
(Ky.)  46;  s.  c,  6  Am.  Dec.  635. 

A  deficiency  of  S  acres  where  the 
deed  called  for  30.  Hostton  v.  Dick- 
inson, 51  Iowa  244. 

A  deficiency  of  22J  acres  where  a 
patent  called  for  424J.  Hoffman  v. 
Johnson,  i   Bland  (Md.)  103. 

A  deficiency  of  7J  acres  where  the 
deed  called  for  320  in  presence  of  fraud. 
Tyler  v.  Anderson,   106  Ind.  1S5. 

Deficiency  of  9  acres  from  98  where 
contract  wis  by  acreage.  Murdock  v. 
Gilchrist,  52  N,  Y.  242. 

Deficiency  of  16  acres  from  222 
where  the  contract  is  by  acreage. 
Paine  v.  Upton,  87  N.  Y.  327;  s.  c,  41 
Am.  Rep.  371. 

Deficiency  of  37  acres  out  of  140 
where  there  is  fraud.  Cravens  v.  Kiser, 
4  Ind.  512. 

Deficiency  of  115  acres  in  a  sale  of 
552.  Nelson  v.  Matthews,  2  Hen.  & 
M.  (Va.)  164;  s.  c,  3  Am.  Dec.  620. 

Deficiency  of  25  acres  from  100. 
Hodges  V.  Denny,  85  Ala.  226. 

Deficiency  of  135  acres  where  deed 
called  for  900  and  vendor  knew  of  the 
deficiency  at  the  time  of  sale.  Bedford 
V.  Hickman,  5  Call  (Va.)  236;  s.  c,  2 
Am.  Dec.  590. 

,  Deficiency  of  20  acres  where  deed 
called  for  135,  where  there  was  mistake. 
Couse  V.  Bo3-les,  4  N.J.  Eq.  212;  s.  c, 
38  Am.  Dec.  514. 

Deficiency  of  3  acres  where  the  con- 
tract called  for  8,  and  the  vendee  acted 
under  a  mistake,  will  be  relieved  from 
inequity.  Belknap  v.  Sealcy,  14  N.  Y. 
147;  s.  c,  67  Am.  Dec.  120. 

Deficiency  of  84  acres  where  contract 
was  for  180  will  be  relieved  from  in- 
equity on  ground  of  gross  mistake. 
Harrell  v.  Hill,  19  Ark.  102;  s.  c,  68 
Am.  Dec.  203. 

Deficiency  of  115  from  500  will  be 
relieved  from.  Smith  v.  Fly,  24  Tex. 
345;  s.  c,  76  Am,  Dec.  109. 

An  excess  of  12  acres  where  the  deed 
conveys  15,  more  or  less,  will  be  relieved 
from  inequity  for  mistake  on  part  of  the 
vendor.  Read  v.  Cramer,  2  N.  J.  Eq. 
277;  s.  c,  34  Am.  Dec.  204. 

Excess  of  33  acres  over  72.  Shipp  v. 
Swann,  2  Bibb  (Ky.)  82. 


719 


Contracts  of  Sale. 


MORE  OR  LESS. 


Contracts  of  Sale. 


neither  waived  nor  destroyed  by  the  insertion  of  the  words 
"more  or  less"  in  a  contract  for  the  sale  of  lands  by  a  specific 
number  of  acres,  if  i  an  error  be  afterward  discovered  beyond  what 
may  reasonably  be  imputed  to  the  variation  of  instruments  or 
other  similar  causes. ^ 

The  words  "  more  or  less"  cannot  enlarge  the  boundaries  of  a 
description  by  metes  and  bounds.^  They  neither  limit  nor  extend 
the  grant,  but  are  used  in  the  absence  of  definite  knowledge  of 
the  boundaries  and  the  extent  of  the  land  to  prevent  the  precise 
quantity  from  being  conclusive  on  the  parties.* 

II.  Contracts  of  Sale. — In  an  agreement  for  the  sale  and  pur- 
chase of  land  for  an  entire  sum,  either  a  description  of  land  by  its 
boundaries  or  the  insertion  of  the  words  "more  or  less"  or 
equivalent  words  will  control  a  statement  of  the  quantity  of 
lands  or  of  the  length  of  one  of  the  boundary  lines,  so  that 
neither  party  will  be  entitled  to  relief  on  account  of  a  defici- 
ency or  surplus,  unless  in  case  of  so  great  a  difference  as  will 
naturally  raise  the  presumption  of  fraud  or  gross  mistake  in  the 


1.  Pendleton  ?).  Stewart,  5  Call  (Va.) 
i;  s.  c,  2  Am.  Dec.  583;  Jollife  v.  Hite, 

1  Call  (Va.)  301;  s.  c,  i  Am.  Dec.  519; 
Caldwell  V.  Craig,  21  Gratt.  (Va.)  137. 

2.  Poague  v.  Allen,  3  J.  J.  Marsh. 
(Ky.)  421;  Brady  v.  Hennion,  8  Bosw. 
(N.  Y.)  528;  Bajnard  v.  Eddings,  2 
Strobh.  (S.  Car.)  374.         , 

3.  Pierce  v.  Faunce,  37  Me.  67,  citing 
Cutts  V.  King,  5  Me.  482;  Blane  v. 
Rice,  20  Pick.  (Mass.)  62;  ».  c,  32  Am. 
Dec.  204. 

Words  expressing  quantity  in  a  deed 
of  a  tract  otherwise  deiinitely  described 
are  immaterial  whether  "more  or  less" 
be  added  or  not.  Austrian  -0.  Dean,  23 
Minn.  62,  citing  Powell  v.  Clark,  5 
Mass.  355;  s.  c,  4  Am.  Dec.  67;  Jackson 
V.  Moore,  6  Cow.  (N.  Y.)  706;  Jackson 
71.  Defendorf,  i  Cain  (N.  Y.)  493; 
Mann  v.  Pearson,  2  John.  (N.  Y.)  37; 
Beach  v.  Stearns,  i  Aik.  (Vt.)  325. 
See  also  Wilder  v.  Davenport,  58  (Vt.) 
642;  Pickman  v.  Trinity  Church,  123 
Mass.  I;  s.  i;.,  25  Am.  Rep.  i;  Williams 
T'.  Lane,  2  Car.  Law  Rep.  266;  s.  c,  6 
Am.  Dec.  561;  Powell  f.  Lj-les.  i 
Murph.  (N.  Car.)  348;   Peay  v.  Briggs, 

2  Mill  (8.  Car.)  98;  s.  c,  12  Am.  Dec. 
656;  Hall  V.  Powel,  4  S.  &  R.  (Pa.)  456; 
s.  c,  8  Am.  Dec.  722;  Brumbaugh  v. 
Chapman,  45  Ohio  St.  368;  Sullivan  v. 
Ferguson,  40  Mo.  79;  Austrian  v. 
Davidson,  21  Minn.  117;  Yearley  v. 
Morris  (Ky.),  6  S.  W.  Rep.  433. 

Deeding  Excess. — A  tract  of  land 
originally  deeded  as  "800  acres,  more 
or  less,"  was  conveyed  successively   by 


several  similar  deeds,  with  the  omission 
of  "more  or  less,"  until  the  last  pur- 
chaser, A,  conveyed  an  undivided  inter- 
est to  three  persons  in  an  aggregate 
of  just  Soo  acres,  and  afterwards  C9n- 
veyed  to  another  all  his  interest  in  the 
land,  describing  it  as  excess,  "more  or 
less  above  the  800  acres  heretofore  con- 
veyed by  this  vendor."  Held,  that  the 
latter  took  any  excess  above  Soo  acres. 
Troy  V.  Ellis,  60  Tex.  630. 

Assessment  for  Taxes. — Where  a  list 
furnished  by  a  landowner  to  assessors 
described  an  estate  as  consisting  of 
three  parcels,  and  gave  the  number  of 
acres  in  one  of  them  onl^',  and  the  as- 
sessors estimated  the  whole  estate  as 
containing  sixty-five  acres,  the  fact  that 
on  application  to  the  county  commis- 
sioners for  an  abatement,  it  was  agreed 
that  the  estate,  in  fact,  contained  "about 
sixty -five  acres,  more  or  less,"  does  not 
entftle  him  to  the  abatement.  Pingree 
V.  County'  Commissioners,  102  Mass.  76. 

Wills. — For  cases  where  the  words 
"more  or  less"  are  used  in  wills,  see 
Whitfield  -v.  Langdave,  i  Ch.  D.  61; 
Bishop  V.  Morgan,  82  111.  351;  s.  c,  25 
Am.  Rep.  327.  In  the  former  case  a 
description  as  to  occupancy  was  allowed 
to  control  a  statement  as  to  the  number 
of  acres  in  the  land  devised.  In  the 
other  case  the  words  "forty  acres  more 
or  less"  were  held  to  be  controlled  by 
the  expression  "S.  E.  quarter  of  a  sec- 
tion," the  holding  in  both  cases  being 
based  on  the  principle  of  carrying  out 
the  intention  of  the  testator. 
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very  essence  of  the  contract.^  So  in  a  case  where  there  was  no 
fraud  practiced,  no  mutual  mistake  or  misrepresentation  made  as  to 
the  number  of  acres,  and  the  land  was  purchased  for  no  particu- 
lar purpose  requiring  the  number  of  acres  mentioned  in  the 
deed,  no  allowance  was  made  for  a  deficiency  in  the  number  of 
acres.^ 

Where  there  is  no  doubt  that  the  contract  of  sale  was  for  a 
quantity  of  land  specified  and  accurately  measured  in  square  feet, 
that  the  price  paid  was  computed  by  the  exact  quantity,  the 
deed  made  and  the  whole  business  transacted  under  a  mutual 
mistake  of  fact,  and  nothing  in  the  terms  of  the  deed  manifests  an 
intention  to  waive  or  change  the  original  terms  of  the  sale,  the 
purchaser  may  recover  for  a  deficiency  in  quantity.^ 

The  rule  that  allowance  should  be  made  for  a  considerable 
variance  should  prevail  even  where  it  proceeds  from  mistake  only 
without  the  presence  of  fraud  or  deceptions.'*  Nor  is  it  a  sufifi- 
cient  objection  to  allowing  an  abatement  that  the  contract  for  sale 
has  been  executed.* 

Where  the  contract  is  yet  executory,  and  there  is  an  actual 
misrepresentation  as  to  the  quantity  of  the  land,  even  though  not 
fraudulent,  and  the  mistake  so  essentially  affected  the  contract 
that  it  would  not  have  been  made  but  for  the  mistake,  equity  will 
grant  relief.^  And  the  same  doctrine  may  be  applied  to  an 
executed  contract. '^ 

IIL  Patents. — Every  patent  for  land  from  the  State  binds  it 
to  warrant  to  the  grantee  and  his  assigns  that  the  land 
described  shall  contain  the  number  of  acres  specified,  and  the 
allowance  covered  by  the  words  "more  or  less"  should  be  re- 
stricted to  a  reasonable  one  for  small  errors  in  surveys  and  varia- 
tions in  instruments.     The  remedy  for  a  deficiency  is  not  pecuni- 

1.  Gray,  C.J.,  in  Noblef.Googins,99  Crea  v.  Longstreth,  17  Pa.  St.  316; 
Mass.  235,  citing  Stebbins  v.  Eddj'.  4  Herbert  v.  Stanford,  12  Ind.  503. 
Mason  (U.  S.)  414;  i  Story  Eq.  §§  I44«,  3.  Tarbell  v.  Bowman,  103  Mass.  341. 
195;  4  Kent.  Conn.  (6th  ed.)  467  and  Com/a;'e  as  to  mistake  in  a  judicial  sale 
note;  Marvin  v.  Bennett,  8  Paige  (N.  where  vendor  was  allowed  to  recover, 
Y.)  312;  s.  c,  26  Wend.  (N.  Y.)  169;  Miller  v.  Craig,  83  Ky.  623,  citing 
Morris  Canal  Co.  v.  Emmett,  g  Paige  Dawson  v.  Goodwin,  15  B.  Men.  (Ky.) 
(N.  Y.)  168;  s.  c,  37  Am.  Dec.  388;  439,  and  Cosby  v.  WickliiTe,  12  B. 
Faure  v.  Martin,  7  N.  Y.  219;  s.  c,  57  Mon.  (Ky.)  202. 

Am.  Dec.  515;   Ketchum   v.   Stout,  20  4.  Hilff.  Buckley,  17  Ves.  401. 

Ohio  453;  Weart  v.  Rose,  16  N.  J.  Eq.  5.  Couse   v.  Boyles,  4  N.  J.  Eq.  216; 

,  290.    See  also  Sullivan  v.  Ferguson,  40  s.  c,  38  Am.  Dec.  514. 

Mo.  79;  Smith  V.  Evans.  6  Binn.  (Pa.)  6.  Belknap  v.   S'ealey,   14  N.  Y.  147;, 

102;  s.  c,  6  Am.  Dec.  436;  followed  in  s.  c,  67  Am.  Dec.  120;  followed  in  Wil- 

Large  v.  Penn,  6   S.   &  R.  (Pa.)  489;  son  v.  Randall,  67  N.  Y.  338.     See  also 

Galbraith  v.  Galbraith,  6  Watts   (Pa.)  Triplett  v.  Allen,  26  Gratt.  (Va.)  721; 

117;  Byers  V.  Mullen,  9  Watts    (Pa.)  s.  c,   21    Am.  Rep.  320.     Contra,  ]o\\S: 

269;  Dickinson  v.  Voorhees,  7  W.  &  S.  v.   Baker,    11   Q^  B.   Div.  255;  37  Eng. 

(Pa.)  358.  Rep.  499. 

2.  King  II.  Brown,  54  Ind.  368;  citing-  7.  Paine  v.  Upton,  87  N.  Y.  327;  s. 
Lravens  v.  Kiser,  4  Ind.  512;  Jennings  c,  41  Am.  Rep.  371.  See  also  Hodges 
«■  Monks,  4  Met.  (Ky.)  103;  Snow  v.  v.  Denny,  85  Ala.  226;  Murdock  -v. 
tliapman,    i   Root   (Conn.)   528;   Mc-  Gilchrist,  £2  N.  Y.  244. 
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ary,  but  lies  in  adding  to  the  tract  patented  contiguous  vacant 
land  under  a  warrant  of  resurvey.^ 

The  words  "  a  little  morei  or  less  "  have  no  meaning  in  a  sys- 
tem of  location  and  survey  like  that  of  the  U.  S.,  and  the  claim  of 
a  grantee  is  valid  for  the  amount  clearly  expressed  in  the  patent.^ 

Where  a  Mexican  grant  described  the  land  by  metes  and 
bounds  and  stated  the  quantity  to  be  "  one  square  league,  a  little 
more  or  less,"  it  was  held  that  the  whole  quantity  of  land  em- 
braced should  pass,  although  it  embraced  considerably  over  a 
league.^  So  also  the  words  "  five  leagues  more  or  less  "  are  not 
a  limitation  upon   the  quantity  but  a  mere  estimate.* 

IV.  Peesonal  Property. — The  words  as  used  to  modify  a 
quantitative  description  in  connection  with  chattels  are  given  a 
limited  range  of  control.  In  sales  of  merchandise,  especially  in- 
large  quantities,  it  is  customary  to  insert  the  words  "more  or 
less  "  or  "  about  "  in  connection  with  the  specified  amount,  in  order 
to  cover  any  variation  of  the  estimate  which  is  likely  to  arise 
from  differences  in  weight,  errors  in  counting,  diminution  by 
shrinking  and  other  similar  causes.  But  parol  evidence  is  not 
admissible  to  show  that  the  parties  intended  to  buy  or  sell  a 
different  amount  from  that  stated  in  the  written  agreement. 
The  effect  of  the  words  "  more  or  less  "  is  only  to  permit  the  ven- 
dor to  fulfil  the  contract  by  the  delivery  of  so  much  as  may  be 
held  to  be  a  compliance  after  allowing  for  excess  or  deficiency 
arising  from  natural  causes  which  prevent  an  accurate  estimate. 
In  other  words,  it  is  an  "  absolute  contract  for  a  specific  quantity 
within  a  reasonable  limit."  What  is  a  reasonable  limit  is  a  ques- 
tion for  the  determination  of  the  court.'* 

1.  Hoffman  J'.  Johnson,  i  Bland  Ch.  (Mass.)  591.  A  contract  for  "500  gunny 
(Md.)  103.  bags,  more  or  less"  etc.  is  satisfied  by 

2.  United  States  w.  Fossat,  2  How.  the  tender  of  475,  but  the  vendee  can- 
(U.  S.)  413.  not  decline  all  but  200.     Cabot  ■?/.  Win- 

3.  United  States  v.  Estudillo,  i  sor,  i  Allen  (Mass.)  546;  followed  in 
HofFm.  L.  Cas.  204.  Shickle  v.  Chouteau,  10  Mo.  App.  241; 

4.  United  States  v.  D'Aguire,  i  Wall.  s.  c,  84  Mo.  161.  See  also  Patterson  v. 
(U.  S.)  311.  Judd.  27  Mo.  563. 

But    where    a    grant    could    not    be  A  bill   of  lading  reciting  a  shipment 

deemed   a  grant  by  distinct  metes  and  of  "2,282  bushels  of  corn,  more  or  less," 

bounds,    and    described   the   land   as  a  is  complied  with  by  the  delivery  of  2,217 

"little  more  than  three   leagues,"    and  bushels  if  no  more  are  shipped.    Kelley 

the    attendant  circumstances  indicated  v.  Bowker,   11  Gray  (Mass.)  428;  s.  c, 

no  intent  to  grant  more  than  the  speci-  71  Am.  Dec.  725. 

fied  quantity  unless  for  convenience  of  Evidence  is  inadmissible  to  show 
boundary,  the  claimant  was  limited  that  in  a  bill  of  lading  stating  the  ship- 
to  three  leagues.  Marsh  v.  United  ment  of  a  specified  number  of  sti:ks  of 
States,  I  Hoflfm.  L.  Cas.  301 ;  Goug-  timber  containing  a  certain  nutnber  of 
aler  f.  United  States,  22  How.  (U.  S.)  tons,  "more  or  less,"  the  latter  words 
161.  should  apply  to  the  number  of  sticks  of 

5.  Cabot  V.  Winsor,  i  Allen  (Mass.)  timber  as  well  as  to  the  number  of  tons. 
546,  citinff  Cross  v.  Eglin,  2  B.  &  Ad.  O'Brien  v.  Gilchrist,  34  Me.  554:  s.  c, 
106;  Moore  v.  Campbell,  10  Exch.  323;  56  Am.  Dec.  676. 

Bourne  I).  Seymour,  16  C.  B.  336;  Steb-  A  contract  for  "twenty-five  _  tons, 
bins  V.  Eddy,  4  Mason  (U.  S.)  414;  more  or  less,  Penang  pepper"  is  not 
Pembroke  Irnn  Co.  v.  Parsons,  5  Gray     satisfied    by   a  tender  of  twenty  tons. 
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The  words  "  more  or  less "  have  a  wider  effect  in  contracts 
where  the  quantity  or  number  of  given  articles  is  by  the 
express  terms  of  the  contract  left  to  the  option  of  the  buyer  or 
seller,  the  latter  stipulation  controlling  the  expressions  regarding 
quantity,^  or,  more  accurately,  have  none  at  all. 

V.  Fkaud  and  Mistake. — The  words  "  more  or  less  "  do  not  bar 
an  enquiry  into  fraud  committed  by  the  seller  in  falsely  represent- 
ing the  number  of  acres.**  When  the  excess  or  deficiency  is  so 
great  as  to  raise  a  clear  inference  of  fraud  or  mistake,  equity  will 
afford  relief.*  Where  the  sale  is  by  the  acre  much  less  variation 
will  afford  evidence  of  a  mistake  suf^cient  to  justify  the  interposi- 
tion of  a  court  of  equity  than  where  the  contract  is  for  a  sale  in 
gross.*  See  also  titles  Fraud,  8  Am.  &  Eng.  Encyc.  of  Law  635, 
and  Mistake,  i  5  Am.  &  Eng.  Encyc.  of  Law. 


MOREOVER.— See  note  5. 

Ranter  v.  Sala,  35  Eng.  Rep.  (Moaks) 
518. 

A  contract  to  deliver  262  head  of 
cattle,  "more  or  less,"  is  not  satisfied 
by  the  tender  of  178  head.  Tilden  v. 
Rosenthal,  41  111.  385;  s.  u.,  89  Am. 
Dec.  388. 

A  contract  to  run  a  certain  drift  in  a 
mining  claim,  "a  distance  of  180  feet, 
more  or  less,"  is  completed  when  the 
180  feet  are  run,  and  there  cannot  be  a 
recovery  on  the  same  contract  for  min- 
'ing  the  drift  a  distance  200  feet  beyond 
that  stipulated.  Gerrens  v.  Huhn  & 
Hunt  S.  Min.  Co.,  10  Nev.  137. 

A  contract  to  furnish  "600  cords, 
more  or  less,"  of  stone  sufficient  for  the 
construction  of  a  specified  building,  200 
cords  of  which  are  to  be  of  a  particular 
kind,  and  to  be  hauled  from  a  particular 
quarrj',  and  all  to  be  subject  to  the  ap- 
proval of  an  architect  and  to  be  de- 
livered as  the  same  may  be  required  to 
be  laid  in  the  wall,  and  all  to  be  meas- 
ured in  the  wall,  is  not  a  contract  to  de- 
liver either  the  600  or  the  200  cords  ab- 
solutely, but  only  so  much  thereof  as 
shall  be  required  for  the  construction  of 
the  building.  Thurber  v.  Ryan,  12 
Kan.  453. 

1.  Brawley  f.  United  States,  96  U. 
S.  168;  Merriam  v.  United  States,  107 
U.  S.  442.  See  also  Rea  v.  Holland 
(Mich.),  12  N.  W.  Rep.  167;  Callraeyer 
■0.  Mayor  etc.  of  New  York,  83  N.  Y. 
116;  Day  V.  Cross,  159  Tex.  604. 

2.  M'Coun  V.  Deianev,  3  Bibb  (Ky.) 
47;  Harrell  v.  Hill,  19  Ark.  102. 

As  to  the  knowledge  of  the  grantor 
from  his  own  title  papers,  see  also 
Nelson  v.  Matthews,  2  Hen.  &  M.  (Va.) 
164;  s.  c,  3  Am.  Dec.  620. 


3.  Shipp  V.  Swann,  2  Bibb  (K3'.) 
82;  Young  V.  Craig,  2  Bibb  (Ky.)  270; 
Tyler  v.  Anderson,  106  Ind.  iSj. 

4.  Young  V.  Craig,  2  Bibb  (Ky.) 
270;  M'Coun  V.  Delaney,  3  Bibb  (Ky.) 
46;  s.  c,  6  Am.  Dec.  635;  O'Connell  v. 
Duke,  29  Tex.  299;  s.  c,  94  Am.  Dec. 
282;  Rich  V.  Ferguson,  45  Tex.  399. 

6.  A  tenant  occupied  certain  prem- 
ises under  a  lease  that  was  to  continue 
for  three  3'ears  to  be  extended  to  five,  at 
the  option  of  the  tenant,  for  a  rent  of 
of  $3,000  per  annum,  $250  payable 
monthly.  It  was  expressly  stipulated 
between  the  parties  and  made  a  condi- 
tion that  if  the  tenant  should  assign  or 
underlet  the  premises  without  the  writ- 
ten consent  of  the  landlord,  or  should 
remove  or  attempt  to  remove  any  of 
his  goods  and  chattels  (except  the  same 
be  replaced  of  actual  value)  from  the 
premises  without  a  like  consent,  then, 
and  in  either  case  or  event,  at  the  op- 
tion of  the  landlord,  the  term  should 
cease  and  a  re-entry  upon  the  premises 
be  had,  and,  "moreover,"  in  either  of 
said  cases,  or  the  happening  of  an 
event,  one  whole  year's  rent,  namely, 
$3,000  over  and  above  the  rents  that 
shall  have  already  accrued,  shall  be  and 
is  hereby  reserved  to  be  paid,  and  shall 
immediately  thereupon  accrue  and  be- 
come due.  Held,  that  the  word  "more- 
over'" in  the  connection  found  does  not 
necessarilv  mean  the  rent  in  advance  in 
addition  to  the  previous  remedies  men- 
tioned, but  rather  as  alternative  remedy; 
that  is,  the  $3,000  became  the  substitute 
for  the  rent  reserved  payable  monthly, 
if  the  tenant  had  brought  about  the 
event  by  the  removal  of  goods  within  a 
year  of  the   termination   of  the  lease. 
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MORE  THAN  ONE  SUBJECT— MORTALirY. 

MOEE  THAN  ONE  SUBJECT.— See  note  i. 

MORGANATIC  MAREIAGE,— A  morganatic  marriage  is  "  a  lawful 
and  inseparable  conjunction  of  a  single  man  of  noble  and  illus- 
trious birth  with  a  single  woman  of  an  inferior  or  plebeian  station, 
upon  this  condition,  that  neither  the  wife  nor  children  should  par- 
take of  the  title,  arms  or  dignity  of  the  husband,  nor  succeed  to 
his  inheritance,  but  should  have  a  certain  allowance  assigned  to 
them  by  the  morganatic  contract.  This  relation  was  formerly  con- 
tracted during  the  Middle  Ages :  the  marriage  ceremony  was  reg- 
ularly performed,  the  union  was  for  life  and  indissoluble,  and  the 
children  were  considered  legitimate,  though  they  could  not  in- 
herit."^ 

MORMONISM. — See  Bigamy  ;  POLYGAMY. 

MORTAL.— See  WOUND. 

MORTALITY— (See  also  Mortality  Tables).— The  word, 
"  mortality "  may,  under  certain  circumstances,  include  every 
description  of  death,  every  termination  of  life  to  which  mortals 
are  subject.  It  applies  generally,  however,  to  that  description  of 
death  which  is  not  occasioned  by  violent  means.  If  a  great  num- 
ber of  a  crew  or  of  animals  shipped  on  board  a  ship  were  killed  in 
the  course  of  an  engagement  with  an  enemy,  it  would  not  be  cor- 
rect to  say  that  there  had  been  a  great  mortality  among  the  crew 
or  among  the  animals.  If,  on  the  other  hand,  they  had  come  to 
their  death  by  natural  causes,  the  term  "  mortality "  would  be 
properly  applied  to  express  the  cause  of  such  death. ^ 

MORTGAGEE  IN  GOOD  FAITH— (See  also  MORTGAGE).— The 
term  "  mortgagee  in  good  faith,"  as  used  in  section  two  hundred 

Dermott  v.  Wallach,  i  Wall,  (U.  S.)  6i.  of  insurance.     The  declaration  stated  a 

1.  Chapter  316,  P.  &  L.  Laws  of  1869,  total  loss  of  the  animals  insured  by  the 
authorizing  the  reassessment  and  re-  perils  of  the  sea 'on  the  voyage.  The 
levy  of  taxes,  and  assessments  for  any  voyage  insured  was  at  and  from  Cork 
patent  pavement  already  laid  down  in  to  Barbadoes  and  St.  Vincent's,  and  at 
the  city  of  Madison,  and  to  legalize  and  the  foot  of  the  policy  the  insurance 
to  give  effect  to  such  past  proceedings,  was  declared  to  be  on  a  certain  number 
and  the  adoption  and  use  of  any  patent  of  mules,  asses  and  oxen,_  warranted 
pavement  in  the  future,  and  to  legalize  "free  from  mortality  and  jetson."  It 
and  make  valid  future  taxes  and  as-  appeared  on  the  trial  that  on  the  voyage 
sessments  for  that  purpose,  does  not  a  violent  storm  arose  and  that  some  of 
"embrace  more  than  one  subject"  with-  the  animals  were  killed  and  the  re- 
in the  meaning  of  the  inhibition  con-  mainder  died  before  the  voyage  was 
tained  in  section  18,  art.  4,  of  the  State  ended  in  consequence  of  the  injuries 
constitution.  Mills  v.  Charleton,  29  sustained  by  the  pitching  of  the  ship 
Wis.  400.  during    the    storm.      Held,    that    the 

2.  2  Bouv.  L.  Diet.,  p.  256  (15th  ed.);  words  "free  from  mortality,"  as  used  in 
Feud.  Code,  ch.  2,  art.  3;  Poth.  Du  this  exception,  will  protect  the  under- 
Mar.  I,  ch.  2,  §  2;  Shelf.  Marr.  &  D.  writer  in  cases  where  the  death  of  the 
10;  Pruss.  Code,  art.  835.  animals  arises  from  natural  causes  re- 

3.  Lawrence  v.  Aberdeen,  5  B.  &  motely  produced  by  some  of  the  perils 
Aid.  107;  Bayi,ey,J.,  Gabay  D.  Lloyd,  3  insured  against.  But  they  will  not 
B.  &  C.  793.  protect  him   where  such  death  arises 

An  action  was  brought  upon  a  policy     directly  from  any  of  the  perils  insured 
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eighty-two  of  the  New  York  Civ.  Code  of  Pro.,  means  that  the 
mortgagee  must  have  taken  his  mortgage  without  any  design  to 
defraud  anybody  and  upon  some  bo7ia  fide  consideration  either  pres- 
ent or  past.^  And  no  person  is  a  mortgagee  in  good  faith  within 
the  meaning  of  the  statutes  where  the  mortgage  is  taken  to  secure 
a  pre-existing  debt  without  any  new  consideration.^ 

MORTGAGES— (See  also  Chattel  Mortgages  ;  Equitable 
Mortgages  ;  Foreclosure  of  Mortgages  ;  Indemnity  Con- 
tracts ;  Parol  Evidence  ;  Railroad  Securities  :  Redemp- 
tion ;  Trust  Deeds). 


I.  Definition,  727. 
II.  Origin  and  History,  728. 

III.  Modern  English  Mortgages,  730. 

IV.  Mortgages  in  the  United  States, 

731- 

1 .  States  Follo'tving  Modern  Rng- 

lisli  Doctrine^  731. 

2.  Mortgages  in  Delaii'are^  Mis- 

sissippi and  Missouri^  735* 

3.  States    Where    English    Doc- 

trine Is  Abrogated  by  Stat- 
utes, 735. 
V.  Mortgagee's     Interest     Merely 
Personal  Estate,  739. 
VI.  Essentials  of  a  Mortgage,  740. 

1.  Parties  to  a  Mortgage,  740. 
{a)  Parties  as  Mortgagors, 

740. 

1.  Persons      in     Repre- 

sentative  Capacity^ 

741- 

2.  Married  Women,  741. 

3.  Infants,  743. 

4.  Lunatics,  743. 

5.  Corporations,  743. 
(i)  Parties    as   Mortgagees, 

744- 

2.  Mortgageable  Property,  744. 
(a)   In  general,  744. 

(i)  Mortgages  of  Improve' 
ments,  748. 

(c)  After  Acquired  Prop- 
erty, 749. 

3.  Consideration  of  Mortgages, 

(a)  Debt  Secured  by  Mort- 

Srage,  755 

(b)  Mortgages    Not    Secur- 

ing Payment  of  Money, 

758- 

4.  Execution  and  Delivery,  759. 

5.  Registration      as      Bettveen 

Parties  and  Privies,  761. 


VII.  When    Mortgages  Are    Invalid, 

761. 
VIII.  Construction  and  Effect  of  Mort- 
gages, 777. 
IX.  Mortgages       and       Conditional 
Sales,  779. 

1.  In  Ge7lcral,  779. 

2.  Tests   for  Determining  Be- 

tivecn  Mortgages  and  Con- 
ditional Sales,  780. 

3.  When        Conveyance       li^ith 

Right  to  Repurchase  Re- 
served Is  a  Mortgage,  783. 

4.  When       Conz^eyance       With 

Right  to  Repurchase   Re- 
served  Is    a     Conditional 
Sale,  785. 
X.  Kinds  of  Mortgages,  788. 

1.  Formal    or     Common    Law, 

788. 

2.  Statutory  Mortgages,  788. 

3.  Absolute  Conveyance  Defea- 

sance  by  Separate   Instru- 

jnent,  7S8. 

(a)   Essential     Elements     to 

Constitute      a       Valid 

Mortgage  by  Separate 

Defeasance,  788. 

{b)   Equitable        Distinction 

Betiveen       Mortgages 

and  Conditional  Sales, 


ic) 


791. 
When 


Defeasance  Is 
Established,  Equiiv  of 
Redejnption  Can^iot  be 
Barred  by  Agreement, 

791- 

{d)  Cancellation  of  Defea- 
sance, 793. 

(e)  Recording  of  Separate 
Defeasance,  793. 

Mortgages  to  Secure  Future 
Advances,  796. 


against.     Lawrence   v.   Aberdein,  5  B.         2.  Jones   v.  Graham,   77   N.   Y.  628; 
«_AId.  107.  Thompson  v.  Van  Vechten,   27  N.   Y. 


Y. 


1.  Bronner  v.  Loomis,   17  Hun   (N.     568;  Van  Hensen  v.  Radcliff,   17  N.  Y 
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(a)  Valid  in  England  andin 
the  United  States,  796. 

(Ji)  Reasonable  Certainty 
Only  Required  in  Stat- 
ing Amount  to  be  Ad- 
vanced, 797. 

(c)  Parol  Evidence  Admis- 
sible to  Prove  that 
Mortgage  Was  Given 
to  Secure  Future  Ad- 
vances, 798. 

(rf)  Maxim.uin  Ajnount  to  be 
Secured  Should  be 
Stated,  799. 

(e)    Obligatory        Advances, 

799- 
(,f)  Optional  Advances,  799., 
(i)   As  Affected  by  Ac- 
tual Notice,  800. 
(2)  As  Affected  by  Con- 
structive   Notice, 
800. 
{g)  Where  Extent  of  Encum- 
brance   Can  be  Ascer- 
tained on  the  Pace  of 
the  Mortgage,  801. 

5.  Mortgages  for  ,Sufport  and 

Maintenance,  802. 

6.  Mortgages      of     Indemnity 

(See  also  Indemnity),  803. 

7.  Equitable    Mortgages    (See 

EcjuiTABLE  Mortgages), 
804. 

8.  Equitable  Mortgage  by  De- 

posit of  Title  Deeds  (See 
Ec^yiTABLE  Mortgages), 
S04. 

9.  Chattel     Mortgages        (See 

Chattel  Mortgages), 
805. 

10.  Po-wer   of    Sale   Mortgages 

and  Deeds  of  Trust  (See 
Trust  Deeds),  805. 

11.  Mortgages  by    Corporations 

(See    Corporations; 
Franchises;     Railroad 
Securities),  S05. 
XI.  Insurance   of  Mortgaged   Prop- 
erty, 805. 

1.  Insurable    Inter<st  of  Par- 

ties, 805. 

2.  Effect  of  Provision  Requir- 

ing Mortgagors  to  Insure, 
807. 
XII.  Mortgagor's      Relation     to    the 
Mortgage,  809. 

1.  Rights  and  Duties  of  Mort- 

gagor, 809.  [815. 

2.  Liabilities     of    Mortgagor, 
XIII.  Mortgagee's     Relation    to    the 

Mortgage,  817. 
I.  Rights  and  Duties  of  Mort- 
gagee, 817. 


(o)  Right  of  Possession  af 
Common   Lav/,  S17. 

(*)  ^'ffltt  of  Possess! vn 
Under  Statute,  818. 

(c)  Mortg/igee's  Right  to 
Whole  of  Mortgaged 
Premises,  818. 

{d)  Mortgagee  as  Put'chaser 
for  Value,  819. 

(e)  Measure  of  Damages  for 
Injury  to  Mortgaged 
Premises  by  Mort- 
gagor,  819. 

(/)  Mortgagee's  Right  ro 
Redeem  From  Tax 
Sale,  819. 

[g]  Mortgagee's  Interest 
Not  A  ttachablefor  His 
Debts,  819. 

(h)  When  Mortgagee's 
Right  to  Rents  and 
Profits  Accrues,  819. 

{i)  Mortgagee  May  Pur- 
chase  Equity  oj  Re- 
demption, 820. 

(j)  Mortgagee  in  Possession- 
Should  Pay  Taxes,  S20. 

(k)  Repairs    by    Mortgagee 
in  Possession,  821. 
2.  Liabilities  of  Mortgagee,  S21. 

{a)  Mortgagee'  in  Posses- 
sion Must  Account  for 
Rents  and  Profits,  821. 

{b)  Mortgagee  in  Possession 
Should  be  Alloived Jor 
Repairs,  824, 

(c)  Mortgagee  in  Possession 
Only  A  Homed  for 
Needful  Repairs,  825. 

{d)    Other  Disbursements 
Allo-wed  Mortgagee, 
826. 
XIV.  Equity  of  Redemption,  827. 
XV.  Contribution  in  Case  of  Re- 
demption    (See  also  Con- 
tribution), 830. 
XVI.  Conveyance      of     Mortgaged. 
Land,  832. 

1.  Assumption    of  Mortgage 

by    Purchaser    of  Mort- 
gaged Land,  832. 
(a)  Purchaser  Not  Person- 
ally    Bound     Unlrss 
Liability  Clearly  Im- 
posed, 832. 
(J)    When    Purchaser  Is 
Bound  by    Conditions 
of  Conveyance,  834. 

2.  Liability  of  Purchaser  Who 

Assumes    the    Mortgage, 
S36.  [837- 

3.  Purchaser  and  Mortgagor 

as  Principal  and  Surety, 
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4.  Conveyance  as  Contract  Be- 
tiveen  Puychaser  and 
Mortgagor  for  Benefit  of 
Mortgagee,  839. 
c.  Mortgagor  Cannot  Jielease 
Grantee's  Assumed  Lia- 
bility, 841. 
XVII.  Assignment  of  Mortgages,  842. 

1 .  What  Constitutes  an  A  ssign 

ment,  S42. 
(rt)  Requisites  to  Legal  As- 

signments,  842. 
(i)  Requisites  to  Equitable 
Assignments,  844.   [848. 

2.  Parties     to     Assignments, 

3.  Construction     of    Assign- 

ments,  849. 


4.  Rights    and    Liabilities  of 

Assignor,  852. 

5.  Rights   and  Liabilities    of 

Assignee,  854. 

6.  Miscellaneous,  861. 
XVIII.  Estoppel     (See     also    Estop- 
pel), S63. 

XIX,  Subrogation    (See    also   Sub- 
rogation), 864. 

XX.  Renewal     and     Extension    of 
Mortgages,  869. 

XXI.  Tender  and  Payment,  872. 
XXII.  Release  and  Discharge,  876. 

XXIII.  Entry  on  Record  of  Satisfac- 

tion of  Mortgage,  878. 

XXIV.  Notice    of    Registration     (See 

Recording  Acts),  879. 


I.  Definitioit. —  A  mortgage,  in  the  most  comprehensive  sense 
of  the  term,  is  a  conveyance  of  property  for  the  purpose  of  secur- 
ing the  payment  of  money. ^ 

With  rare  exceptions  mortgages  are  given  for  the  purpose  of 
securing  the  payment  of  a  debt ;  but  when  for  the  performance 
of  some  act  other  than  the  payment  of  a  debt,  inasmuch  as  the 
property  is  bound  for  the  damages  consequent  upon  the  non-per- 
formance of  the  act,  such  being  the  ultimate  purpose  in  the  ex- 
ecution of  the  instrument,  it  is  thus  for  the  purpose  of  securing 
the  payment  of  money .^ 


1.  Definition. — Wingr>.  Cooper,  37  Vt. 
169;  Bennett  v.  Union  Bank,  5  Humph. 
(Tenn.)  612,  615;  Mitchell  v.  Burnham, 
44  Me.  286,  299;  New  Orleans  Banking 
Assoc.  V.  Adams,  109  U.'S.  211. 

2.  "No  precise  form  of  words  is 
necessary  to  constitute  a  mortgage;  yet 
there  must  be  a  present  purpose  of  the 
mortgagor  to  pledge  his  land  for  the 
payment  of  a  sum  of  money,  or  for  the 
performance  of  some  act,  or  it  cannot 
be  construed  as  a  mortgage."  New  Or- 
leans Banking  Assoc,  v.  Adams,  109 
U.  S.  211;  Austin  V.  Austin,  9  Vt.  420; 
Hoyt  V.  Bradley,  27  Me.  242;  Soper  v. 
Guernsey,  71  Pa.  St.  219;  Bethlehem  v. 
Annis,  40  N.  H.  34. 

Other  Definitions. — The  following 
definitions  of  a  mortgage  are  given. 
They  are,  for  the  most  part,  too  nar- 
row, either  in  respect  to  the  property, 
confining  the  designation  to  land,  or  in 
respect  to  the  thing  to  be  done,  con- 
fining the  designation  to  the  payment 
ofadebt,  or  the  repayment  of  money 
borrowed : 

"A  mortgage  is  the  conveyance  of 
an  estate  by  way  of  pledge  for  the 
security  of  debt,  and  to  become  void  on 
payment  of  it.    The  legal  ownership  is 


vested  in  the  creditor;  but  in  equity  the 
mortgagor  remains  the  actual  owner, 
until  he  is  debarred  by  his  own  default, 
or  by  judicial  decree."  4  Kent  Com., 
p.  138,  bottom  (i2th  ed.). 

"A  mortgage  is  a  conveyance  of 
property  to  secure  the  payment  of  a 
debt  due,  or  to  become  due,  or  the  re- 
payment of  a  sum  borrowed;  and  the 
power  which  any  instrument  may  con- 
fer on  the  mortgagee  or  trustee  to  sell 
on  default  made,  without  foreclosure  in 
a  court  of  chancery,  does  not  change  or 
destroy  either  its  name  or  character  of 
a  mortgage."  Reese,  J.,  in  Bennett  v. 
Union  Bank,  5  Humph.  (Tenn.)  612, 
615. 

"A  mortgage  is  a  debt  by  specialty, 
secured  by  pledge  of  lands,  of  which 
the  legal  ownership  is  vested  in  the 
creditor,  but  of  which,  in  equity,  the 
debtor,  and  those  claiming  under  him, 
remain  the  actual  owners,  until  de- 
barred by  judicial  sentence,  by  legisla- 
tive enactment,  or  by  their  own  laches." 
Coote  on  Mortg.  139. 

"A  conditional  conveyance  of  land, 
designated  as  security  for  the  payment 
of  money,  or  performance  of  some  other 
act,  and  to  be  void  on  payment  or  per- 
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II.  Obigin   and  History. — Mortgages^    can    be    traced    in   the 


formance.''       Hilliard    on   Real    Prop,, 
vol.  I,  pt.  I,  p.  371   (2nd  ed.). 

"A  mortgage  may  be  described  to  be 
a  conveyance  of  lands  by  a  debtor  to 
his  creditor,  as  a  pledge  and  security 
for  the  repayment  of  a  sum  of  money 
borrowed,  with  a  proviso  that  such  con- 
veyance shall  be  void  on  payment  of 
the  money  and  interest  on  a  certain 
day;  and  in  all  mortgages,  although 
the  money  be  not  paid  at  the  time  ap- 
pointed, by  which  the  conveyance  of 
the  lands  becomes  absolute  at  law,  yet 
the  mortgagor  has'still  an  equity  of  re- 
demption; that  is,  a  right  in  equity,  on 
payment  of  the  principal,  interest  and 
costs  within  a  reasonable  time,  to  call 
for  a  reconveyance  of  the  land."  Cov- 
entry in  Powell  on  Mortg.,  p.  4. 

"The  mortgage  proper,  mortuum  va- 
dium, is  an  assurance  to  the  creditor  of 
the  whole  or  part  of  the  debtor's  gen- 
eral property,  in  real  or  personal  es- 
tate, conditional  upon  non-payment, 
and  redeemable  upon  payment  of  a 
debt  at  a  fixed  time,  and  upon  breach 
of  the  condition  the  assurance  becomes 
absolute,  but  remains  subject  to  an 
equitable  right  of  redemption,  until  the 
expiration  of  a  certain  period;  unless 
the  right  be  sooner  foreclosed  by 
judicial  process  at  the  suit  of  the 
creditor,  or  be  destroyed  by  sale  under 
judicial  process,  or  under  a  power  in- 
cident to  the  security."  Fisher  on 
Mortg.,  p.  2  (3rd  ed.). 

"A  mortgage  is  a  deed  whereby  one 
grants  to  another  lands  upon  condition 
that  if  the  mortgagor  shall  pay  a  cer- 
tain sum  of  money,  or  do  some  other 
act  therein  specified,  at  a  certain  day, 
the  grant  shall  be  void."  Montgomery 
11.  Bruere,  4  N.  J.  L.  280. 

"An  estate  created  by  a  conveyance, 
absolute  in  its  form,  but  intended  to 
secure  the  performance  of  some  act, 
such  as  the  payment  of  jnoney  and  the 
like  by  the  grantor,  or  some  other  per- 
son, and  to  become  void  if  the  act  is 
performed  agreeablj'  to  the  terms  pre- 
scribed at  the  time  of  making  such  con- 
veyance." 2  Wash,  Real  Prop.,  p.  36 
(Sth  ed.), 

"A  definition  broad  enough  to  cover 
any  view  of  the  transaction,  and  any 
form  of  it,  can  only  be  that  it  is  a  con- 
veyance of  land  as  security,"  i  Jones 
on  Mortg,,  §  16  (4th  ed,), 

"A  mortgage  is  a  conditional  convey- 
ance of  land  designated  as  a  security 
for  the   paj'ment   of  money,  the  fulfil- 


ment of  some  contract,  or  the  perform- 
ance of  some  act,  and  to  be  void  upon  such 
payment,  fulfilment  or  performance," 
Mitchell  V.  Burnham,  44  Me,   286,  299, 

"At  common  law  a  mortgage  is  de- 
fined to  be  a  deed  conveying  lands, 
conditioned  to  be  void  upon  the  pay- 
ment of  a  sum  of  money,  or  the  doing 
of  some  other  act,"  Lund  v.  Lund,  i 
N,  H,  39,  41, 

"A  mortgage  is  defined  to  be  a  con- 
veyance of  an  estate,  by  way  of  pledge, 
to  secure-  a  debt  or  the  performance  of 
some  act,  such  as  the  payment  of 
money,  or  the  furnishing  of  an  indem- 
nity, and  to  become  void  on  payment 
or  performance  agreeably  to  the  pre- 
scribed conditions,"  Wing  v.  Cooper, 
37  Vt.  169, 

Mr.  Jones,  in  his  Treatise  on  Mort- 
gages observes  that  "it  may  be  said 
that  the  most '  accurate  and  compre- 
hensive definition  of  a  mortgage  is  that 
it  is  a  mortgage."  Jones  on  Mortg., 
vol.  I,  §  16  (4th  ed.). 

Pomeroy,  in  his  Equity  Jurispru- 
dence, asserts  that  "a  concise  definition 
of  a  mortgage  which  should  embrace 
both  its  equitable  and  legal  character 
is  virtually  impossible;"  and  after  quot- 
ing above  extracts  from  Mitchell  -o. 
Burnham,  44  Me.  286,  299,  Lund  -c. 
Lund^  I  N,  H.  39, 41,  and  Wing  v. 
Cooper,  37  Vt.  169,  179,  proceeds  to 
say:  "These  attempted  definitions  are 
all  erroneous  "upon  any  theory  of  the 
instrument.  They  do  not  go  beyond 
the  literal  import  of  the  language  in 
which  a  mortgage  is  usually  expressed; 
and  they  utterlj'  ignore  all  the  equitable 
elements  which  are  so  much  and  so 
trulj'  constituent  parts  of  the  mortgage 
as  the  legal  elements.  Any  true  defi- 
nition based  upon  the  original  common 
law  and  equitable  system,  must  embody 
and  express  all  the  double  nature  of 
the  mortgage — that  it  is  both  a  lien  in 
equity  and  a  conveyance  at  law."  3 
Pomeroy  Eq,  Jur,,  §  H91  and  note  i. 

Lord  Denman  in  Higgenbotham  v. 
Barton,  11  Ad,  &  El.  307,  314,  says:  ''It 
is  Mexy  dangerous  to  attempt  to  define 
the  precise  relation  in  which  the  mort- 
gagor and  mortgagee  stand  to  each 
other  in  any  other  terms  than  those 
very  words;"  and  Baron  Parke,  in 
Litchfield  v.  Ready,  20  L,  J.  Ex,  51, 
speaking  of  the  mortgagor,  says:  "He 
can  be  described  only  by  saying  he  is 
mortgagor," 

1,  The  vadium  mortuum— or  "dead- 
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history  of  the  common  law  of  England  to  a  period  an- 
tedating the  Norman  Conquest ;  although  the  glimpse  we 
have  of  them  shows  that  they  were  of  rare  occurrence,  and 
their  precise  character  shrouded  in  much  obscurity.^  They 
remafned  comparatively  unknown  during  the  period  of  the  feu- 
dal system,  when  restraints  upon  alienation  were  so  universal,** 
and  this  condition  of  things  continued  until  this  restraint  was  re- 
moved in  the  reign  of  Edward  I  by  the  statute  Quia  Emptores? 
when  mortgages  came  into  use  as  common-law  conveyances  upon 
condition  to  become  absolute  upon  non-performance  of  the  con- 
dition.* The  growth  of  the  doctrine  of  the  equity  of  redemption 
was  gradual.  It  was  mooted  in  the  latter  part  of  the  reign  of 
Queen  Elizabeth, ^  and  obtained  fuller  recognition  during  the 
reigns  of  James  I®  and  Charles  I,''  but  did  not  become  firmly 
established  as  a  right  in  the  mortgagor  until  towards  the  close  of 
the  reign  of  Charles  II  ;^  and  not  as  an  estate  in  the  land  until  a 
later  period.^ 

The  denial  of  the  right  or  power  of  the  debtor  to  relinquish 
his  equity  of  redemption  by  any  agreement  made  at  the  time  of 
"the  execution  of  the  mortgage  was  inflexibly  maintained  by  the 
courts  of  equity,  and  became  firmly  engrafted  upon  the  law  of 
mortgages ;  and  "  once  a  mortgage  always  a  mortgage  "  became 
the  distinguishing  feature  of  this  class  of  conveyances,  and  in- 
dissolubly  interwoven  with  their  very  existence.*** 

While  the  courts  of  equity  thus  triumphed  over  technical  doc- 
trines, the  courts  of  law  refused  to  recognize  the  right  of  redemp- 

pledge" — was   the  name  given  to  this  toration  being  required   in   the  year  of 

speciesof  conveyance,  becavise, upon  de-  jub  lee  ofwhatever  property  had  been 

fault  of  the  mortgagor,  the  pledge  be-  alienated   since'  the  preceding  jubilee, 

came   extinguished   or   dead,    and    the  Bacon  Abr.,  title  Mortgage.      But  the 

estate  became  vested  absolutelj'  in  the  mortgage   as  it  exists  under  the  com- 

mortgagee;  in  contradistinction    to  the  mon  law  was  probably  derived  from  the 

vivum    vadium,  OT  "living  pledge,"  in  Roman  law.     Powellon  Mortg.,  p.  i;  at 

which  the  land  was  given   over   to   the  least   as  administered  in   the  courts  of 

mortgagee  to  hold  until  the  issues  and  equity.  2  Story  Eq.  Jur.,  §  1005,  note  3; 

profits  had  paid  the  debt,  in  which  case  §5  1006-1013. 

"neither  the  money  nor  the  land  dieth,  1.  i  Jones  on  Mortg.,  §   i  and  note   i 

or  is  lost."     Littleton  §  332.  (2nd  ed.). 

Welsh    Mortgages. — The  vivum    va-  2.  Glenville,  lib.  10,  ch.  6. 

diuin  differs   from    the   modern  Welsh  3.   18  Edvv.  i. 

mortgage  in  this,  that  in  the  latter  form  4.  Littleton,  Tenures,  lib.  3,   ch.  5,    § 
of  mortgage  the  issues  and  profits  were  337;  1  Jones  on  Mortg.,  §  5  (4th  ed.). 
not  applied    to   the   discharge   of  the  6.  Wade's  Case,  5  Rep.  115;   Good- 
principal,  but  only  to  the  interest  upon  all's  Case.  5  Rep.  96. 
the  debt,     i  Jones  on  Mortg.,  §3  (4th  6.  Coote'on  Mortg.  21. 
ed.).    One  form    of  Welsh    mortgage,  7.  Emmanuel   College   v.    Evans,    i 
however,  required  the  rents  and  profits  Rep.  in  Ch.  18. 

to  be  applied  to  the  principal  as  well  as  8.  Rosecarrick  v.  Barton,  i  Ca.  in  Ch. 

to  the  interest.     Coote  on  Mortg.  208;  217. 

Angier  v.  Masterson,  6  Cal.  61;  Rank-  9.  Casborne  v.  Scarfe,  i  Atk.  603. 

ert  V.  Clow,  16  Tex.  9.  10.  Newcomb  v.  Bonham,  i  '^ern.   7; 

Itis  supposed  that  the  conception   of  Willet  v.  Wihnell,  i  Vern.  488;  Price  v. 

a  mortgage  and  its  redemption   orig-  Perrie,  2  Freem.   258;  Bowan   v.   Ed- 

inated  with  the   Jews,  a  general  res-'  wards,   £   Rep.   in  Ch.  222;    Coote  on 
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tion  in  the  mortgagor,  and  relentlessly  adhered  to  the  terms  of 
the  instrument,  by  which  the  legal  estate  was  vested  in  the  mort- 
gagee, defeasible,  but  subject  to  become  absolute  upon  default. 
Nevertheless,  they  at  the  same  time  recognized  the  jurisdiction  of 
the  courts  of  equity  to  grant  relief  against  this  forfeiture.^ 

At  law  a  tender  of  payment,  in  order  to  defeat  the  legal  estate 
in  the  mortgagee,  had  to  be  made  at  or  before  the  "  law  day,"  as 
the  day  for  payment  is  called  ;  and  if  not  so  made,  the  mort- 
gagee could  bring  ejectment  and  obtain  possession  of  the  land.* 

III.  Modern  English  Mortgages. — Such  became,  and  has  ever 
since  continued  to  be,  the  status  of  the  mortgagor  and  mortgagee, 
and  the  nature  of  the  mortgage  in  the  courts  of  equity  in  Eng- 
land.^ But  since  the  Judicature  act,*  the  purely  legal  theory  of 
the  mortgage,  and  of  the  mortgagee's  rights  by  virtue  of  his  legal 
title,  will  no  longer  be  enforced  in  the  cqurts  of  law,  as  this  act 
declares  that  when  the  rules  of  equity  and  law  are  in  conflict, 
those  of  equity  shall  prevail  in  all  the  courts. 

Such  legislation  would  seem  to  have  been  necessary  in  order 
to  relieve  the  legal  tribunals  from  the  logical  necessity  of  enforc- 
ing the  strictly  legal  right  by  the  strictly  legal  remedies.*  Yet;, 
the  common-law  doctrine  respecting  the  nature  of  mortgages  in 
the  legal  tribunals  has  not  been  discarded  in  England.  The 
mortgagee  is  still  regarded  as  invested  with  the  legal  estate ;  and 
has  the  right  to  peaceably  enter  and  hold  possession  for  the  pur- 
pose of  applying  the  rents  and  profits  towards  the  satisfaction  of 
the  mortgage  debt ;  or,  if  necessary,  for  the  better  security  of  his 
debt,  may  have  the  remedies  of  an  owner  of  the  legal  title,  in  the 
courts  of  law,  to  obtain  possession ;  while,  at  the  same  time,  the 

Mortg.  21,  22;  Lee  v.  Evans, 8  Cal.424;  remedies    in    equity'     for    redemption. 

Quartermons      v.    Kennedy,    29    Ark.  Goodtitlew.  Notitle,  11  Moore  491;  Doe 

544.  V.  Clifton,  4  Ad.  &  E.  809. 

1.  I   Jones   on  Mortg.  (4th  ed),  §  II.        This  statute  has  been  substantially  re- 

2.  The  statute  of  7  Geo.  II,  ch.  20,  did  enacted  in  Neiv  yersey,  Connecticut 
somewhat  mitigate  the  severity  of  this  and  Virginia.  Sliields  v.  Lozear,  34 
doctrine  of  the  common  law,  by  allow-  N.  J.  L.  495;  Nix.  Dig.  608  (4th  ed.); 
ing  the  mortgagor,  when  suit  had  been  Davis  v.  Teays,  3  Gratt.  (Va.)  283;  Va. 
brought  by  the  mortgagee  to  enforce  Code  1873,  <^'^-  '3'-  ^  ^'i  Connecticut 
his  legal   rights   either  by   suit  on  the  Gen.  Stat.  1S75,  p.  471. 

bond  or  in  ejectment  for  the  property,  3.  i  Jones  Mortg.  (4th  ed.),  §  n. 
to  pay  to  the  mortgagee  pending  the  4.  36  &  37  Vict.,  ch.  66,  §^  24,  25. 
suit  the  mortgage  debt,  interest  and  all  5.  Coote  on  Mortg.  17.  "It  is  diffi- 
costs;  and,  if  refused,  to  pay  the  same  cult  to  conceive,  had  the  courts  of  law 
into  court,  in  which  case  the, court  shall  been  so  inclined  (which  it  does  seem 
compel  the  mortgagee  to  assign,  sur-  they  were),  on  what  principle  they 
render  or  reconvey  the  premises  to  the  could  have  proceeded  in  giving  the 
mortgagor,  or  to  such  person  as  he  debtor  relief  The  forfeiture  was  corn- 
should  appoint.  This  statute,  however,  plete;  the  mortgagee,  by  the  default  of 
was  strictlj'  construed  by  the  law  courts,  the  mortgagor,  had  become  the  abso- 
and  held  to  be  available  alone  to  the  lute  owner  of  the  estate;  it  could  not 
mortgagor,  and  only  when  suit  had  be  divested  from  him  without  a  recon- 
been  brought  by  the  mortgagee  himself,  veyance;  and  there  remained  no  rem- 
and   that   it   should  not  supplant    the  '  edy  short  of  an  actual  legislative  en- 

730 


Mortgages  in  the 


MORTGAGES. 


United  States. 


mortgagor,  as  respects  all  other  persons,  is  regarded  as  the  real 
owner  of  the  premises.^ 

In  equity  he  has  the  broader  remedies  appropriate  to  that 
tribunal ;  and  the  mortgage  is  dealt  with  as  being  but  a  security 
for  the  debt,  even  when  its  technical  character  as  a  transfer  of 
the  legal  title  is  conceded.  In  short  "  the  mortgagee  has  certain 
legal  remedies,  and  the    mortgagor  certain  equitable  remedies."* 

IV.  Mortgages  in  the  United  States. — There  is  really  no 
American  system.,  or  doctrine  common  to  the  courts  of  the  sev- 
eral States,  in  respect  to  mortgages. 

1.  States  Following  Modern  English  Doctrine. — In  a  majority  of 
the  United  States  the  English  system,  with  its  double  aspect  as 
to  the  nature  of  mortgages,  and  the  distinct  and  independent 
remedial  rights  consequent  thereupon  enforceable  in  the  respect- 
ive courts  of  law  and  equity,  has  been,  in  the  main,  adopted. 


actment,  without  disturbing  the  settled 
landmarks  of  property." 

1.  I  Jones  on  Mortg.,  §§  ii,  12,  15 
(4th  ed.). 

2.  In  Equity. — i  Jones  on  Mortg.  (4th 
ed.),  §  II. 

PoMEROY,  speaking  of  the  double 
system  in  the  English  courts,  saj's: 
"While  equity  has  carefully  built  up 
its  own  theory,  so  different  in  all  points 
from  that  prevailing  at  law,  it  has  never 
attempted  to  interfere  with  the  legal 
doctrines;  nor  have  the  law  courts  mod- 
iiied  their  own  legal  theory  by  volun- 
tarily introducing  equitable  notions. 
The  two  theories  have  stood  side  by 
side,  each  administered  by  its  own  tri- 
bunals as  though  the  other  had  no  ex- 
istence. Equity  has  so  refrained  from 
any  direct  mvasion  of  the  legal  do- 
main, that  whenever  a  mortgagor  has 
redeemed  after  a  default,  either  by  a 
payment  of  the  debt,  voluntarily  ac- 
cepted, or  by  means  of  a  decree  in  a 
suit  to  redeem,  the  legal  title  does  not 
therebj'  return  to  the  mortgagor.  Hav- 
ing once  been  vested  in  the  mortgagee, 
it  can  only  be  restored  to  the  mortgagor 
by  a  legal  conveyance.  After  a  re- 
demption of  any  kind,  therefore,  a  deed 
from  the  mortgagee  to  the  mortgagor 
is  necessary  to  invest  the  latter  with 
the  full  legal  title;  and  a  decree  in  a 
suit  for  redemption  directs  such  a  con- 
veyance to  be  executed  as  the  only 
means  of  restoring  the  mortgagor  to 
his  original  legal  estate."  Pomeroy 
Eq.  Jur.,  vol.  3,  §  1 184. 

In  Jones  on  Mortg.  (4th  ed.),  §  11,  it 
is  said:  '-At  common  law,  the  legal  es- 
tate vested  in  the  mortgagee,  and  was 
forfeited  upon   default.     Equity   estab- 


lished the  right  of  redemption  after  de- 
fault. From  these  principles  is  derived 
the  doctrine  of  mortgages  as  it  exists 
at  the  present  day  in  England  and  in  a 
large  part  of  our  own  country.  The 
legal  title  passes  to  the  mortgagee  by 
the  deed,  but  the  mortgagor  has  after 
default  a  right  to  redeem,  which  he 
may  enforce  in  equity.  A  mortgage 
is  one  thing  at  law  and  another  in  eq- 
uity. In  the  one  court  it  is  an  estate, 
and  in  the  other,  a  security  only.  The 
mortgagee  has  certain  legal  remedies, 
and  the  mortgagor  certain  equitable 
remedies.  These  have  been  so  ad- 
justed that  a  perfectly  defined  system  is 
the  result.  Courts  of  law  and  courts 
of  equity  mutually  recognize  the  juris- 
diction of  each  other  over  this  subject. 
Courts  of  law  have  so  far  adopted  the 
principles  of  equity  that  they  allow  the 
legal  title  of  the  holder  of  the  mortgage 
to  be  used  only  for  the  purpose  of  se- 
curing his  equitable  rights  under  it. 
Courts  of  equity  allow  the  mortgagee, 
for  the  purpose  of  protecting  and  en- 
forcing his  lien  against  the  mortgagor, 
the  remedies  of  an  owner;  he  may  en- 
ter into  and  hold  possession,  and  take 
the  rents  and  profits  in  payment  of  his 
mortgage  debt;  and  may  have  his  ac- 
tion of  ejectment  to  recover  such  pos- 
session ...  In  equity  a  mortgage 
of  land  is  regarded  as  a  mere  security 
for  a  debt  or  obligation,  which  is  con- 
sidered the  principal  thing,  and  the 
mortgage  only  as  an  accessory.  The 
legal  title  vests  in  the  mortgagee  merely 
for  the  protection  of  his  interest,  and  in 
order  to  give  him  the  full  benefit  of  the 
security;  but  for  other  purposes  the 
mortgage   is  a   mere   security   for   the 
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These  States  are:  Alabama,  Arkansas,  Connecticut,  Illinois, 
Kentucky,  Maine,  Maryland,  Massachusetts,  New  Hampshire, 
North  Caroliiia,  New  Jersey,  Ohio,  Pennsylvania,  Rhode  Island, 
Tennessee,  Vermont,  Virginia,  and  West  VirgDiia.  A  synopsis 
of  the  laws  of  these  States,  I'espectively,  is  given  in  the  notes.  ^ 


•debt."  Vol.  I,  §  II  (4th  ed.);  Timms  r;. 
Shannon,  19  Md.  296;  Glass  v.  Ellison, 
<)  N.  H.  69. 

1.  Alabama. — The  mortgage  passes 
the  legal  title  to  the  mortgagee  as 
against  the  mortgagor;  and  so  com- 
pletely does  it  do  so  that  a  conveyance 
by  the  mortgagee,  even  without  an  as- 
signment of  the  debt,  will  pass  the 
legal  title  to  the  grantee.  Welsh  v. 
Pliillips,  54  Ala.  309.  The  mortgagee 
may  take  po.ssession  immediately  upon 
the  execution  of  the  mortgage,  unless 
by  express  stipulation,  or  necessary 
implication,  the  mortgagor  is  permitted 
to  remain  in  possession  until  default. 
Welsh  V.  Philips,  45  Ala.  309;  Knox  v. 
Easton,  38  Ala.  345.  The  onXy  estate  in 
the  mortgagor  after  default  iS  the  equity 
of  redemption.  Barker  v.  Bell,  37  Ala. 
354;  Paulling  V.  Barron,  32  Ala,  g.  It 
is  not  clear  that  payment  after  law  day 
will  revest  the  title  in  the  mortgagor. 
Powell  V.  Williams,  14  Ala.  476;  Barker 
V.  Bell,  37  Ala.  354.  As  against  all 
persons  other  than  the  mortgagee,  the 
mortgagor  is  owner,  with  right  to  pos- 
session and  enjoyment  of  the  premises. 
Knox  V.  Easton,  38  Ala.  345;  Mansony 
•V.  United  States  Bank,  4  Ala.  735. 

Arkansas.  —  The  doctrine  as  to  the 
passing  of  the  legal  title,  and  the  mort- 
gagee's right  to  immediate  possession, 
unless  stipulated  to  the  contrarj',  is 
the  same  as  in  Alabama.  Terry  v. 
Rosell,  32  Ark.  478;  Turner  v.  Wat- 
kins,  31  Ark.  429;  Kannady  v.  McGar- 
ron,  18  Ark.  166.  If  possession  is  with- 
held, the  mortgagee  may  bring  eject- 
ment; and  have  every  remedy  to  make 
his  security  available,  and  to  foreclose 
for  its  satisfaction.  Reynolds  v.  Canal 
etc.  Co.  of  N.  O.,  30  Ark.  520;  Gilchrist 
V.  Patterson,  18  Ark.  575;  Fitzgerald  v. 
Beebe,  7  Ark.  311. 

Connecticut. — The  legal  estate  passes 
to  the  mortgagee,  and  he  holds  it  solely 
for  the  purpose  of  protecting  and  en- 
forcing his  security.  Chamlierlain  v. 
Thompson,  10  Conn.  251;  Beach  v. 
Clark,  6  Conn.  354.  The  courts  of  law 
hold  that  it  is  in  effect  but  a  pledge  for 
his  debt.  Bates  v.  Coe,  10  Conn.  280. 
See  Lacom  xk  Davenport,  16  Conn.  331, 
Subject  to  the  rights  of  the  mortgagee, 


the  mortgagor  is  recognized  as  the 
owner  of  the  property.  Chamberlain 
V.  Thompson,  10  Conn,  243,  251;  Mid- 
dleton  Sav.  Bank  v.  Bates,  11  Conn. 
519;  Rockwell  V.  Bradley,  2  Conn,  i,  r;; 
Beach  v.  Clark,  6  Conn.  354.  His  wife 
has  dower  in  it;  or  if  the  feme  covert 
is  mortgagor,  the  husband  has  curtesy. 
The  mortgagor  in  possession  is  entitled 
to  the  emblements;  and  may  maintain 
trespass,  even  against  the  mortgagee; 
and  yet  the  legal  title  in  the  mortgagee 
is  only  divested  by  the  performance  of 
the  condition.  After  default,  the  mort- 
gagor's only  relief  is  in  equity.  Cham- 
berlain V.  Thompson,  10  Conn.  243, 
251.  But  when  the  mortgage  is  paid, 
while  it  may  be  a  cloud  upon  the  mort- 
gagor's title,  it  ceases  to  be  an  encum- 
brance. New  Haven  Sav.  Bank  v. 
McPartlan,  40  Conn.  90;  Town  of  Clin- 
ton V.  Town  of  Westbrook,  38  Conn.  9; 
Griswold  v.  Mather,  5  Conn.  435;  Do- 
tan  V,  Russell,  17  Conn.  146.  The 
mortgagor's  equity'  of  redemption  may 
be  conveyed,  devised,  levied  upon  and 
setoff  in  execution;  and  when  in  pos- 
session ra&y  acquire  a  settlement 
Chamberlain  v.  Thompson,  10  Conn. 
251.  When,  after  default,  the  debt  is 
satisfied,  so  long  as  the  legal  title  re- 
mains in  the  mortgagee  he  holds  in 
trust  for  the  mortgagor.  Cross  v.  Rob- 
inson, 21  Conn.  379. 

Illinois.— The  law  of  this  State  is 
similar  to  that  of  Alabama  oniArltan- 
sas  as  to  the  mortgagee's  title;  and  to 
his  right  to  possession  before  default, 
he  ma}'  peaceably  take  possession,  or 
bring  ejectment  both  before  and  after 
default;  and  this,  without  giving  the 
party  in  possession  any  notice  to  quit. 
Harper  v.  Ely,  70  HI.  581;  Carroll  v. 
Ballance,  26  111.  2,  9;  Pollock  i).  Maison, 
41  111.  516;  Jackson  v.  Warren,  32  111. 
331;  Van  Sant  v.  AUman,  23  111.  30, 
33;  Nelson  v.  Pinegar,  30  111.  473i 
iJelahay  v.  Clement,  4  111.  201,  202. 
The  mortgagee  may  pursue  all  his 
remedies  bj-  bill  in  equity  for  strict 
foreclosure;  or  for  foreclosure  and  sale; 
or  by  scire  facias,  when  the  entire  debt 
has  matured;  or  ejectment  for  posses- 
sion; or  against  the  mortgagor  person- 
ally for  the  collection  of  the  debt;  and 
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may  pursue  these  all  at  the  same  time, 
if  he  so  determines.  Erickson  f. 
'  Raffertj,  79  111-  209;  Karnes  v.  Lloyd, 
52  111.  113.  But,  as  against  all  the 
world  except  the  mortgagee,  the  mort- 
gagor is  the  owner.  Valette  v.  Ben- 
nett, 69  111.  f,32;  Fitch  z'.  Pinckard,  5 
III.  69.  So  where  the  mortgagor  brings 
ejectment,  a  stranger  cannot  set  up  the 
mortgage  as  an  outstanding  title.  Hall 
V.  Lance,  25  111.  277. 

Kentucky. — The  mortgage  vests  the 
legal  title  in  the  mortgagee,  and  he  has 
the  immediate  right  of  possession,  un- 
less the  instrument  provides  differently; 
and  is  entitled  to  the  appropriate  legal 
remedies  to  obtain  it.  Redman  z\ 
Sanders,  2  Dana  (Ky.)  6S;  Stewart  z\ 
Barrow,  7  Bush  (Kv.)  368;  Brookover 
V.  Hurst,  I  Met.  (Ky.)  665.  The  mort- 
gagor has  his  equity  of  redemption; 
but  his  own  fraud  in  the  execution  of 
the  mortgage  is  no  defence  to  him. 
Brookover  t:.  Hurst,  i  Met.  (Ky.)  665. 

Uaine. — The  mortgagee  is  vested  with 
the  legal  title;  and  entitled  to  immediate 
possession,  when  there  is  no  agreement 
to  the  contrary.  (This  right  to  pos- 
session is  provided  by  statute.  Rev. 
Stat  1S71,  ch.  90,  §  2).  Blaney  v. 
Bearce,  2  Me.  132.  Except  as  to  the 
mortgagee,  the  mortgagor  is  treated  as 
invested  with  the  legal  title,  and  may 
convey,  or  encumber  it  subject  to  the 
mortgage.  Wilkins  Z'.  French,  20  Me. 
in. 

Maryland. — The  same  doctrine  sub- 
stantially as  in  Maine  prevails  in  this 
State.  Annapolis  etc.  R.  Co.  v.  Gantt, 
39  Md.  115.  Jamison  v.  Bruce,  6  Gill 
(Md.)72;  Leighton  v.  Preston,  9  Gill 
(Md.)  201;  Sumwalt  Z'.  Tucker,  34  Md. 
89;  McKim  V.  Mason,  3  Md.  Ch.  186; 
Brown  v.  Stewart,  i  Md.  Ch.  87.  'The 
mortgagee  may  pursue  all  his  remedies 
at  the  same  time.  Wilhelm  v.  Lee,  2 
Md.  Ch.  322;  Brown  v.  Stewart,  i  Md. 
Ch.  87.  While  undisturbed  by  the 
mortgagee  as  to  possession,  the  mort- 
gagor may  maintain  ejectment  against 
a  third  person,  who  defends  upofi  the 
ground  of  possession,  and  sets  up  the 
mortgage  as  an  outstanding  title. 
George  Creek  Coal  &  Iron  Co.  v. 
Dermoid,  i  Md.  237.  He  may  also 
sue  for  any  damages  done  the  prem- 
ises. Annapolis  etc.  R.  Co.  v.  Gantt, 
39  Md.  115. 

Massacliusetts. — As  between  mort- 
gagor and  mortgagee,  the  mortgage 
transmits  the  fee  to  the  latter,  and  vests 
him  with  the  legal  title;  this  is  alone 
for  the  purpose  of  making  the  security 


efiective.  For  all  other  purposes,  be- 
fore foreclosure,  the  mortgagor  is  the 
owner,  and  may  deal  with  the  property 
as  such;  and  it  is  liable  for  his  debls. 
Subject  to  the  mortgage  he  may  con- 
vey it,  or  otherwise  dispose  of  it.  Pur- 
chasers from  him,  and  all  others  claim- 
ing derivatively  through  him,  have  the 
full  control  and  ownership  of  the  prem- 
ises, subject  to  the  rights  of  the  mort- 
gagee. Upon  foreclosure,  the  mortgagee 
becomes  the  absolute  owner.  Ewer  z>, 
Hobbs,  5  Mete.  (Mass.)  i;  Howard  z>.. 
Robinson.  5  Cush.  (Mass.)  119;  Nor- 
cross  t'.  Norcross,  105  Mass.  265;  Brad- 
ley V.  Fuller,  23  Pick.  (Mass.)  i;  Steel 
V.  Steel,  4  Allen  (Mass.)  417;  Hapgood 
V.  Blood,  II  Gray  (Mass.)  400;  Spar- 
hawk  V.  Bagg,  16  Gray  (Mass.)  583; 
Silloway   v.  Brown,  12   Allen   (Mass.) 

30- 

New  Hampsliire.  —  The  doctrine  is 
substantially  the  same  as  that  in  Mas- 
sachusetts. As  against  the  mortgagee 
the  mortgagor  can  only  be  reinvested 
with  the  title  by  performance  of  the 
condition,  and  this  is  a  condition  prece- 
dent. Brown  v.  Cram,  i  N.  H.  169; 
Hobart  v.  Sanborn,  13  N.  H.  226; 
Tripe  v.  Marcey,  39  K.  H.  439;  Mc- 
Murphy  v.  Minot,  4  N.  H.  251,  255; 
Southerin  v.  Mendum,  5  N.  H.  420. 
The  mortgagor  is  owner  as  to  all  others 
except  mortgagee,  and  is  entitled  to 
the  appropriate  legal  remedies  to  re- 
cover possession;  the  legal  title  being 
in  the  mortgagee  in  order  to  protect  his 
rights  under  the  mortgage,  and  to  en- 
force the  satisfaction  of  his  debt.  Elli- 
son V.  Daniels,  11  N.  H.  274;  Parish  v. 
Gilmanton,  11  N.  H.  293;  Whittemore 
V.  Gibbs,  24  N.  H.  484;  Great  Falls  Co. 
V.  Worster,  15  N.  H.  412,  444.  The 
mortgagor  is  not  liable  to  the  mortgagee 
for  rents  and  profits  while  in  possession 
until,  at  the  election  of  the  mortgagee, 
the  mortgagor's  possession  is  treated  as 
a  disseisin.  Chellis  v.  Stearns,  22  N.  H. 
312;  Furbush  v.  Goodwin,  29  N.  H.- 
321. 

North  Carolina. — The  legal  title  passes 
to  the  mortgagee  and  remains  vested  in 
him  until  the  mortgage  is  redeemed  or- 
foreclosed.  The  mortgagor  paying  ac- 
cording to  the  terms  of  the  instrument 
becomes  reinvested  with  the  legal  title. 
This  is  his  legal  right  of  redemption. 
Hemphill  v.  Ross,  66  N.  Car.  477; 
Ellis  V.  Hussey,  66  N.  Car.  501.  He 
has  his  equity  of  redemption  if  he  fails 
to  pay  according  to  the  terms  of  the 
mortgage.  So  long  as  he  is  allowed  to 
remain  in  possession  he  is  considered  to 
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be  holding  as  owner:  and,  no  matter 
what  length  of  time  he  so  holds,  he  is 
not  a  trespasser,  but  a  permissive  oc- 
cupant; and  to  terminate  this  implied 
relationship  must  have  reasonable 
notice  to  that  eflfect.  Hemphill  v. 
Ross,  66  N.  Car.  477. 

New  Jersey. — The  legal  title  passes 
to  the  mortgagee  as  at  common  law, 
but  with  the  modification  that  the 
mortgagee  shall  not  take  possession  be- 
fore default.  Shields  v.  Lozear,  34  N. 
J.  L.  495;  Sanderson  v.  Price,  21  N.J.  L. 
637.  Payment,  even  after  default,  ex- 
tinguishes the  mortgage.  The  mort- 
gage is  regarded  as  but  a  security  for 
the  debt,  the  legal  estate  being  in  the 
mortgagee  solely  for  that  purpose. 
Shields  V.  Lozear,  34  N.  J.  L.  495; 
Osborne  w.  Tunis,  25  N.J.  L.  633. 

OMo. — The  doctrine  in  this  State  is 
the  same  as  that  in  New  Jerse}';  the  le- 
gal title  being  in  the  mortgagee  solely 
for  the  purpose  of  making  his  security 
effective.  Harkrader  v.  Leiby,  4  Ohio 
St.  602.  He  is  entitled  to  possession 
after  default,  and  may  recover  it  in 
ejectment,  by  virtue  of  his  legal  title; 
but  as  to  all  others,  the  legal  title  is 
held  to  be  in  tlie  mortgagor.  Rands  v. 
Kendall,  15  Ohio  671;  Allen  v.  Everly, 
24  Ohio  St.  97. 

Pennsylvania. — The  legal  title  passes 
to  the  mortgagee;  and  he,  and  his 
assigns,  are  entitled  to  immediate  pos- 
session (unless  there  is  a  stipulation  to 
the  contrary).  Youngman  v.  Elmira 
etc.  R.  Co.,  65  Pa.  St.  278.  But  see 
Guthrie  v.  Kahle,  46  Pa.  St.  333.  Upon 
payment  of  the  debt  his  estate  ceases.  He 
can  hold  until  the  mortgage  is  satisfied. 
As  to  all  persons  except  the  mortgagor 
the  mortgage  is  but  a  lien,  and  not  an 
estate;  and  such  is  the  doctrine  both  at 
law  and  in  equity.  Tryon  v.  Munson, 
76  Pa.  St.  250.  Brobst  v.  Brock,  10 
Wall.  (U.  S.)  519. 

Rhode  Island. — The  legal  title  passes 
to  the  mortgagee,  and  he  may  maintain 
ejectment  upon  breach  of  any  of  the 
conditions  of  the  mortgage.  Carpenter 
V.  Carpenter,  6  R.  1. 542.  He  may  have 
the  appropriate  remedies  for  waste 
committed  by  the  mortgagor;  usually 
in  equity.  He  may  maintain  an  action 
of  replevin  at  law  for  timber  which  has 
been  cut  upon  the  premises,  when  it 
constitutes  waste.  Waterman  v.  Mast- 
teson,  4  R.  I.  539. 

Tennessee.— The  legal  title  passes  to 
the  mortgagee,  with  the  right  to  im- 
mediate possession  unless  the  instru- 
strument   provides  otherwise;  and   he 


may  recover  possession  without  first 
giving  notice  to  quit  Vance  v.  John- 
son, 10  Humph.  (Tenn.)  214;  Henshaw 
V.  Wells,  9  Humph.  (Tenn.)  568.  But  a 
deed  of  trust  containing  a  provision  that 
the  trustee  may,  whenever  he  shall  see 
proper,  sell  the  land  and  apply  the  pro- 
ceeds to  the  payment  of  the  debts,  does 
not  give  to  the  trustee,  as  of  course,  the 
right  of  immediate  possession.  He  is 
only  entitled  to  possession  when  he 
shall  see  proper  to  sell  under  the  deed 
of  trust.  The  rents  accruing  between 
the  date  of  the  execution  of  the  deed  of 
trust  and  the  sale  under  it,  belong  to 
the  mortgagor.  Litterer  v.  Berrj',  4 
Lea  (Tenn.)  193.  The  attaching  cred- 
itors of  the  mortgagor  will  hold  the 
rents  against  the  claims  of  the  bene- 
ficiaries under  the  mortgage.  Yopng 
V.  Hail,  6  Lea  (Tenn.)  179,  182.  But 
where  the  mortgaged  propertj'  is  in- 
suflHcient  security,  the  mortgagee  may 
have  a  receiver  appointed  to  collect  the 
rents,  to  be  applied  upon  the  debt. 
Henshaw  v.  Wells,  9  Humph.  (Tenn.) 
581;  Williams  v.  Bartlett,  4  Lea  (Tenn.) 
624;  Young  V.  Hail,  6  Lea  (Tenn.)  182. 

Vermont. — The  legal  estate  vests  in 
the  mortgagee;  but  it  is  provided  by 
statute  that  the  right  of  possession  until 
default  shall  continue  in  the  mortgagor, 
unless  the  instrument  otherwise  pro- 
vides. Gen.  Statutes,  1870,  ch.  40,  \ 
12. 

Upon  default  the  mortgagee  is  en- 
titled to  possession,  and  the  estate  be- 
comes absolute  in  him.  Lull  v.  Math-  ' 
ews,  19  Vt.  322;  Hagar  v.  Brain^rd,  44 
Vt.  294.  But  until  he  asserts  this  right 
the  mortgagor  is  not  accountable  to 
him  for  the  use  and  enjoyment  of  the 
prenjises.  Hooper  v.  Wilson,  12  Vt. 
695;  Wilson  V.  Hooper,  13  Vt.  653; 
Walker  v.  King,  44  Vt.  601. 

Virginia. — Mortgage  conveys  legal 
title  to  the  mortgagee,  and  he  has  the 
immediate  right  to  possession,  unless  it 
contains  contrary  provisions.  Upon 
default  mortgagee  may  peaceably  enter; 
or  recover  possession  by  appropriate 
remedy  at  law;  and  this  without 
previous  notice.  He  is,  upon  breach 
of  the  condition  of  the  mortgage,  in- 
vested with  the  full  legal  title,  and  the 
mortgagor  becomes  tenant  at  suffer- 
ance. Nor  is  the  mortgagor  entitled  to 
emblements.  Nevertheless  in  equity 
the  mortgagor's  equity  of  redemption 
is  recognized  and  enforced;  and  the 
mortgagee  must  account  for  rents  and 
profits  if  he  has  taken  possession.  2 
Minor's  Institutes  300,  330;  Faulkner  v. 
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2,  Mortgages  in  Delaware,  Mississippi  and  Missouri. — In  Dela- 
ware, Mississippi  and  Missouri  the  doctrine  is  that  before  default 
the  mortgagor  is  not  only  to  be  regarded  as  the  owner  of  the 
legal  estate  as  against  third  persons,  but  also  as  against  the  mort- 
gagee; while  the  mortgagee,  upon  taking  possession  after  default, 
is  regarded  as  invested  with  the  legal  title  solely  for  the  purpose 
of  subjecting  the  rents  and  profits  to  the  satisfaction  of  his  debt.* 

3.  States  Where  English  Doctrine  Is  Abrogated  by  Statute. — In  the 
other  States  and  Territories,  viz  :  California,  Florida,  Georgia, 
Indiana,  Iowa,  Kansas,  Louisiana,  Michigan,  Minnesota,  Nebraska, 
Nevada,  New  York,  Oregon,  South  Carolina,  Texas,  Wisconsin, 
Dakota,  Montana,  Utah  Territory  and  Washington  Territory,  the 
common-law  doctrine  of  the  nature  of  mortgages  has  been  wholly 
abrogated  by  statute.  No  estate  of  any  kind  is  recognized  as 
vesting  in  the  mortgagee,  the  only  effect  of  the  mortgage  being 
to  give  him  a  lien  on  the  property  for  the  security  of  his  debt. 


Brockenborough,  4  Rand.  (Va.)  245. 
But  mortgages  have  been  almost  en- 
tirely superseded  by  trust  deeds;  and 
the  legal  title  vests  in  the  trustee. 

West  Virginia.-— The  law  in  respect  to 
mortgages  is  the  same  as  that  of  Vir- 
ginia; and  deeds  of  trust  have  al- 
most entirely  superseded  the  ordinary 
mortgage,  i  Jones  on  Mortg.  (2nd 
ed.). 

1.  Delaware.^In  this  State  the  com- 
mon-law doctrine  is  modified  to  the  ex- 
tent of  the  retention  of  the  legal  title  in 
the  mortgagor,  even  as  between  him- 
self and  the  mortgagee,  so  long  as  the 
mortgagor  remains  in  possession;  and 
the  mortgage  is  merely  a  security  for 
the  debt  and,  as  such,  but  a  lien,  upon 
the  property;  yet  this  lien  is  paramount 
to  any  estate  a  purchaser  gets  b}'  a  sale 
■of  the  mortgagor's  interest  under  exe- 
cution issued  upon  a  judgment  against 
the  mortgagor,  subsequently  ren- 
dered. 

Such  is  the  condition  of  things  be- 
fore default.  But  after  default,  and 
upon  possession  obtained  by  the  mort- 
gagee, the  legal  title  becomes  vested  in 
him;  Hal!  v.  Tunnell,  i  Houst.  (Del.) 
320;  and  he  has  all  the  legal  remedies  of 
owner;  and  also  his  personal  remedies 
against  the  mortgagor.  Newbold  v. 
Newbold,  i  Del.  Ch.  310;  Cooch  v. 
Gerry,  3  H^rr.  (Del.)  280,  n. 

Mississippi.—  Before  foreclosure  the 
mortgage  is  but  a  mere  lien;,  the  interest 
of  the  mortgagee  is  but  a  chattel  inter- 
est; and  the  mortgagee's  interest'contin- 
ues  of  this  character  even  after  he  has 
taken  possession.     It  is,  however,  rec- 


ognized as  so  far  a  real  estate  inter- 
est, and  the  mortgagee  as  invested  with 
the  legal  title,  as  to  allow  him  to  main- 
tain ejectment  to  recover  possession  of 
the  mortgaged  premises  when  necessary 
to  give  him  the  full  benefit  of  the  se- 
curity. Buck  V.  Payne,  52  Miss.  271; 
Carpenter  v,  Bowen,  42  Miss.  28; 
Buckley  v  Daley,  45  Miss.  338;  Hill  v. 
Robertson,  24  Miss.  368;  Horman  v. 
Short,  2  Smed.  &  M.  (Miss.)  433. 

Missouri. — After  default,  the  legal 
title  passes  to  the  mortgagee,  or  trustee, 
if  '.he  mortgage  is  in  the  form  of  a  deed 
of  trust,  and  the  mortgagee,  or  trustee, 
thereupon  becomes  entitled  to  the  pos- 
session, and  may  maintain  ejectment 
to  acquire  it  if  necessary.  Walcop  v. 
McKinney,  10  Mo.  229;  Sutton  v. 
Mason,  38  Mo.  120;  Reddick  v.  Gress- 
man,  49  Mo.  389. 

But  although  the  mortgage  is  a  con- 
veyance of  the  fee  upon  con'dition,  the 
payment  of  the  debt  at  any  time  after 
default  extinguishes  the  mortgage,  and 
the  title,  b^'  the  mere  act  of  payment, 
revests  in  the  mortgagor;  the  essence  of 
the  mortgage  being  that  it  is  but  a  se- 
curity for  the  debt.  Pease  v.  Pilot 
Knob  Iron  Co.,  49  Mo.  124. 

The  fact  that  the  instrument  contains 
a  power  to  sell,  without  judicial  fore- 
closure, does  not  avoid  the  legal  eifect 
of  the  conveyance,  the  trustee  after 
default  having  full  power  to  take  pos- 
session, or  to  avail  himself  of  the 
legal  remedies  therefor.  Johnson  v. 
Houston,  47  Mo.  227;  Woods  !>.  Hilder- 
brand,  46  Mo.  284;  Kennett  v.  Plummer, 
28  Mo.  142. 
735 


Bortgages  in  the 


MORTGAGES. 


TTnited  States;. 


A  synopsis  of  these  statutes  of  the  States  and  Territories,  respect- 
ively, is  given  in  the  notes.^ 


1.  California.— By   the  Civil  Code  of 

1872,  §  2927,  it  is  declared  that  the 
mortgage  does  not  convey  the  legal 
title  either  before  or  after  condition 
broken;  but  is  a  mere  security'  for  the 
payment  of  money.  See  also  Stat. 
1857,  §  260;  Skinner  v.  Buck,  2g  Cal. 
253;  Dutton  V.  Warchauer,  21  Cal. 609; 
Kidd  V.  Teeple,  22  Cal.  255;  Goodenow 
V.  Ewer,  16  Cal.  461,  467;  Mack  v. 
Wetzlar,  39  Cal.  247;  McMillan  v. 
Richards,  9  Cal.  365. 

Florida. — The  mortgagee  is  not  in- 
vested with  a  title  by  which  he  can  re- 
cover possession  without  foreclosure. 
The  fee  does  not  pass.  Bush  Dig.  of 
Stat.,  1872,  pp.  611,  612.  But  trustees 
in  a  deed  of  trust  which  authorizes 
them  to  sell  and  convey  the  fee  are  in- 
vested with  the  legal  title.  Soutter  v. 
Miller,  15  Fla.  625. 

Georgia. — The  mortgage  is  a  mere 
security  for  the  debt.  The  title  does 
not  pass  out  of  the  mortgagor  by  vir- 
tue of  the  mortgage  at  any  time.    Code 

1873,  §  1954.  The  mortgagee  cannot 
take  possession.  The  rents  and  profits 
belong  to  the  mortgagor  until  a  sale  is 
made,  when  the  mortgagee  enforces 
his  right  to  subject  the  land  to  the  pay- 
ment of  his  debt  by  foreclosure  and 
sale.  Vason  v.  Ball,  56  Ga.  268;  Seals 
V.  Cashin,  2  Ga.  Dec.  76;  Davis  v.  An- 
derson, I  Ga.  176;  Ragland  u.  Justices 
etc.,  10  Ga.  65;  Elfe  v.  Cole,  26  Ga. 
197:  U.  S.  II.  Athens  Armory,  35 
Ga.  344;  Burnside  v.  Terry,  41;  Ga. 
621;  Jackson  v.  Carswell,  34  Ga. 
279. 

Indiana. — The  same  doctrine  is  es- 
tablished in  this  State.  Until  foreclos- 
ure the  mortgagor  may  retain  posses- 
sion, unless  it  is  otherwise  provided  in 
the  mortgage.  2  G.  &  H.  Stat.,  p.  335; 
Reasoner  v.  Edmimdson,  5  Ind.  393; 
Francis  v.  Porter,  7  Ind.  213;  Morton 
V.  Noble,  22  Ind.  160;  Grable  v.  Mc- 
Culloh,  27  Ind.  472;  Fletcher  t'.  Holmes, 
32  Ind.  497. 

Iowa. — So  also'  in  lotva;  the  mort- 
gage is  but  a  lien  on  the  premises;  but 
upon  breach  of  condition  the  mort- 
gagee has  the  right  ofi^entry,  and  may 
foreclose  to  make  his  security  effective. 
The  mortgagor  by  statute.  Code  1873, 
p.  357,  retains  the  legal  title,  and  right 
of  possession  also,  unless  the  instru- 
ment otherwise  provides.  See  Hall  xt. 
Savill,  3  Greene  (Iowa)  239;  Courtney 


V.  Carr,  6  Iowa  239;  White  v.  Ritten- 
meyer,  30  Iowa  268. 
-  Kansas. — The  mortgagor  retains  the 
legal  title,  and  the  statute  provides  for 
his  retention  of  possession  also,  unless, 
the  mortgage  provides  otherwise.. 
Dassler's  Stat.  1876,  ch.  68,  ^  i.  See 
Waterson  v.  Devoe,  18  Kan.  223; 
Chick  V.  Willetts,  2  Kan.  384.  Even  a 
trust  deed  does  not  pass  the  legal  title. 
Lenox  v.  Reed,  12  Kan.  223. 

Louisiana. — The  Civil  Code  of  1870, 
Arts.  327S,  3279,  3290,  defines  a  mort- 
gage as  "a  right  granted  to  the  creditor 
over  the  property  of  the  debtor  for  the 
security  of  his  debt,  and  gives  him  the 
power  of  having  the  property'  seized 
and  sold  in  default  of  payment.  Mort- 
gage is  a  species  of  pledge,  the  thing 
mortgaged  being  bound  for  the  pay- 
ment of  the  debt,  or  fulfilment  of  the 
obligation.  The  conventional  mort-  ' 
gage  is  a  contract  by  which  a  person, 
binds  the  whole  of  his  property,  or  a 
portion  of  it  only  in  favor  of  another,, 
to  secure  the  execution  of  some  agree- 
ment, but  without  divesting  himself  of 
the  possession."  See  Duclaud  v.  Rous- 
seau, 2  La.  An.  168. 

MlcMgan. — The  legal  title  remains  in 
the  mortgagor,  and  the  mortgagee  has 
but  a  lien  on  the  premises  for  the  se- 
curity of  his  debt.  Wagar  v.  Stone,, 
36  Mich.  364;  Gorham  v.  Arnold,  22 
Mich.  247;  Caruthers  v.  Humphrey,  12 
Mich.  270.  But  by  statute — Comp.. 
Laws  of  Mich.  1871,  p.  1775 — upon 
foreclosure  of  the  mortgage  the  title  be- 
comes absolute  in  the  mortgagee,  and 
an  action  of  ejectment  can  be  maintained 
by  him.,  or  his  assigns  or  representa- 
tives, for  the  recovery  of  the  premises.. 
And,  before  the  mortgagors  rights- 
have  been  foreclosed,  he  maj'  at  any 
time  recover  the  possession  from  the 
mortgagee.  Humphrey  v.  Hurd,  29. 
Mich.  44.  Prior  to  the  statute  depriving 
the  mortgagee  of  the  right  of  posses- 
sion, a  mortgage  executed  in  com- 
mon law  form  gave  the  mortgagee  and. 
his  assigns  the  right  to  take  possession 
of  the  premises,  and  hold  the  same  until 
redeemed.  Schwarz  v.  Sears,  Walk. 
(Mich.;  Ch.  170;  Mundy  -u.  Monroe,  i 
Mich.  68;  Stevens  v.  "Brown,  Walk,. 
(Mich.)  Ch.41;  Hoffman  ■v.  Harrington, 
33  Mich.  392. 

Minnesota. — A  mortgage  is  not  such 
a  convevance  as  will  allow  the  owner 
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ofthe  mortgage  to  recover  possession 
without  foreclosure.  Revision  iS66,  p. 
i;40.  The  mortgagee  has  but  a  lien  for 
his  security.  Adams  x\  Corriston,  7 
Minn.  456,  where  it  is  said,  "although 
the  mortgagee  may,  by  obtaining  a  strict 
foreclosure,  eventually  secure  posses- 
sion, and  thus  complete  his  title  under 
the  mortgage,  yet  as  the  courts  may, 
and  in  practice  generally  do,  direct  the 
property  to  be  sold,  even  when  a  strict 
foreclosure  is  asked  for,  he  is  by  no 
means  certain  of  ever  perfecting  his' 
title,  which  the  mortgage  purports  to 
convey;"  and  further  that  the  purchaser 
"takes  the  title  which  was  in  the 
mortgagor  at  the  time  the  mortgage 
was  given;"  that  he  does  not  take 
the  title  of  the  mortgagee,  "for  that 
is  extinguished  by  the  application  ofthe 
proceeds  of  sale."  See  also  Donnelly 
V.  Simonton,  7  Minn.  167;  Berthold  v. 
Holman,  12  Minn.  335;  Berthold  v. 
Fox,  13  Minn.  501. 

Nebraska. — Neither  mortgages  nor 
trust  deeds  convey  the  legal  title;  they 
constitute  a  lien  merely  upon  the  prem- 
ises for  the  securitj'  of  the  debt.  Webb 
V.  Hoselton,  4  Neb.  30S;  Kyger  v. 
Ryley,  2  Neb.  20.  The  statute  author- 
izes the  mortgagor  to  retain  possession 
until  foreclosure,  unless  otherwise  pro- 
vided in  the  instrument.  Gen.  Stat. 
1873,  ch.  61,  §  55. 

Nevada. — The  statute  provides  that  a 
mortgage  of  real  estate  shall  not  be 
deemed  a  conveyance  so  as  to  authorize 
the  owner  of  the  mortgage  to  recover 
possession  without  foreclosure  and  sale, 
no  matter  in  what  terms  the  instru- 
'ment  may  have  been  framed,  i  Comp. 
Laws,  §  1323.  And  the  view  seems  to 
obtain  that  no  title  passes  out  of  the 
mortgagor  before  default.  Hyman  -v. 
Kelly,  I  Nev.  179;  Whitmore  v.  Shiv- 
erick,  3  Nev.  288. 

New  York. — No  estate  passes  to  the 
mortgagee.  He  has  merely  a  lien  on 
the  mortgaged  property  for  the  security 
of  his  debt.  If  the  mortgagee  obtain 
possession  before  foreclosure  with  the 
consent  of  the  mortgagor,  he  has  the 
right  to  retain  it.  2  R.  S.  312,  §  57; 
Waring  V.  Smyth,  2  Barb.  (N.  Y.) 
Ch.  119.  But  it  seems  that  he  Acquires 
no  estate  from  such  possession.  Packer 
».  Rochester  etc.  R.  Co.,  17  N.  Y.  283. 
%  this  statute  the  mortgagee  is  denied 
the  right  to  take  possession  even  after 
condition  broken.  Previously  to  the 
passage  of  this  statute  the  mortgagee 
was  regarded  as  invested  with  the  legal 
htle  after  breach  of  condition  and  pos- 


session taken  by  him.  Bolton  v. 
Brewster,  32  Barb.  (N.  Y.)  3S9.  Be- 
fore default,  however,  the  mortgagee 
was  not  allowed  to  take  possession; 
and  the  mortgagor,  if  in  possession, 
could  maintain  trespass  against  him. 
Runyan  v.  Mersereau,  11  John.  (N,  Y.) 
534;  Bryan  v.  Butts,  27  Barb.  (N.  Y.) 
503.  At  a  very  early  day  the  New 
York  courts  denied  the  legal  charac- 
ter of  the  mortgagee's  title  before 
condition  broken  and  the  taking  of 
possession  bv  the  mortgagee  in  con- 
sequence. Phyfe  V.  Riley,  15  'Wend. 
(N.  Y.)  24S;   I  Jones  on  >iort.,  §  13. 

Since  the  Revised  Statutes  of  1S28, 
2  R.  S.  312,  §  57,  the  mortgage  is  mere- 
ly a  security  of  a  personal  character, 
and  the  mortgagee  has  no  estate  in  the 
land. 

See  generally  Astor  v.  Miller,  2  Paige 
(N.  Y.)  68;  Bell  v.  Mayor  of  X.  Y.,  10 
Paige  (N.  Y .)  49;  Jackson  v.  '\\'illard,  4 
John.  (N.  Y.)  41,  42',  Waters  t.  Stew- 
art, I  Cai.  Cas.  (N.  Y.)  47;  Runyan 
V.  Merserean,  11  John  (N.  Y.)  i;34; 
Standard  v.  Eldridge,  16  John.  (X.  Y.) 
254;  Jackson  v.  Bronson,  19  John  (N. 
Y.)  254;  Calkins  v.  Calkins,  3  Barb. 
(X.  Y.)  301;;  Packer  v.  Rochester  etc. 
R.  Co.,  17  N.  Y.  283;  Power  v.  Lester, 
23  X"^.  Y.  1527;  Merritt  v.  Bartholick,  36 
N.  Y.  44;'  Trimm  v.  Marsh,  54  X.  Y. 
599;  Bryan  -u.  Butts,  27  Barb.  (X".  Y.) 
503;  Astor  V.  Hoyt,  5  Wend.  (N.  Y.) 
603. 

Oregon. — The  Statute  provides  that 
the  mortgagor  cannot  be  divested  of 
possession  against  his  will,  even  after 
condition  broken. _  There  must  be  a 
foreclosure  and  sale.  Civil  Code,  § 
323;  Besser  v.  Hawthorne,  3  Oreg.  129. 
The  mortgagor  may,  however,  yield 
possession  voluntarily',  and  if  he  does 
so  the  mortgagee  may  retain  possession 
until  the  debt  is  paid;  nor  can  mort- 
gagor, without  payment,  recover  pos- 
session in  ejectment.  Roberts  v.  Suth- 
erlin,  4  Oreg.  219. 

South  Carolina. — The  stat;;te  pro- 
hibits the  mortgagee  from  maintaining 
any  possessory  action  for  the  mort- 
gaged premises  even  after  default;  but 
provides  that  the  mortgagor  shall  be 
deemed  to  be  the  owner  of  the  land,  and 
the  mortgagee  of  the  debt.  R.  S.  1873, 
p.  536;  Nixon  V.  Bvnum,  i  Bailey  (S. 
Car.)  148;  Thayer  J',  Cramer,  i  McCord 
(S.  Car.)  Ch.  395;  Hughes  v.  Edwards, 
9  Wheat.  (U.  S.)  489. 

Texas. — The  legal  title  does  not  pass 
to  the  mortgagee.  The  mortgage  is 
but  a  security.     And  so  of  a  deed   of 
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trust;  both  the  title  and  right  of  pos- 
session remain  with  the  grantor.  The 
title  is  subjected  to  be  divested  by  fore- 
closure. Wright  V.  Henderson,  12 
Tex.  43;  Mann  v.  Falcon,  25  Tex.  271; 
Walker  v.  Johnson,  37  Tex.  127. 

Wisconsin. — ^The  statute  in  effect  pre- 
serves the  title  in  the  mortgagor  until 
foreclosure  sale,  and  then  vests  it  in 
the  purchaser,  nor  can  any  action  be 
maintained  against  the  mortgagor  for 
possession  until  the  equity  of  redemp- 
tion has  expired.  Rev.  Stat.  1871,  p. 
1671;  Wood  V.  Trask,  7  Wis.  566,  But 
if,  after  default,  the  mortgagee  has  ob- 
tained possession  peaceably,  he  cannot 
be  dispossessed  by  the  mortgagor  so 
long  as  the  mortgage  remains  unsatisfied. 
The  mortgagor's  only  remedy'  is  by 
oill  to  redeem.  Tallman  v.  Ely,  6 
Wis.  244;  Gillett  v.  Eaton,  6  Wis.  30; 
Hennesy  v.  Farrell,  20  Wis.  42;  Flad- 
land  V.  Delaplaine,  19  Wis.  459;  Avery 
t;.  Judd,  21  Wis.  262. 

Dakota. — The  mortgage  does  not  en- 
title the  mortgagee  to  the  possession; 
but  after  its  execution  he  may  take 
possession  under  contract  with  the 
mortgagor,  based  upon  a  new  consid- 
eration.    R.  Codes  1877,  §  1733. 

Montana. — The  mortgage  of  land 
does  not  authorize  the  mortgagee  or 
his  assigns  to  take  possession  without 
foreclosure  and  sale.     Laws  1877,  ^  359. 

New  Mexico. — A  mortgage  of  real  es- 
tate entitles  the  mortgagee  to  posses- 
sion, unless  it  is  otherwise  stipulated. 
Laws  1876,  ch.  36,  §  8. 

TJtali. — The  law  is  the  same  as  in 
Montana;  the  mortgage  shall  not  be 
deemed  a  conveyance  entitling  the 
mortgagee  to  recover  possession  with- 
out foreclosure.  Civil  Practice  Act, 
1870,  (j  260. 

Washington. — The  laws  of  this  terri- 
tory on  the  subject  of  mortgages  are 
the  same  as  those  of  Utah.     G.  L.  1877, 

§  5.S0- 
Geographical    Grouping    of  States. — 

Jones  on  Mortgages  (4th  ed.),  §  59, 
says:  "Grouping  the  States  geograph- 
ically it  will  be  noticed  that  the  Eng- 
lish doctrine  of  the  nature  of  mort- 
gages, with  slight  modifications,  pre- 
vails east  of  the  Mississippi  river  every- 
where, excepting  New  Tork  alone  in 
the  North;  a  gi'oup  of  three  States, 
Indiana,  Michigan  and  Wisconsin  in 
the  West;  and  a  group  of  three  States, 
South  Carolina,  Georgia  and  Florida, 
in  the  South;  while  west  of  the  Mis- 
sissippi, excepting  onl^-  the  States  of 
Missouri  and   Arkansas,  the  doctrine 


everywhere  prevails  that  the  mortgage 
passes  no  estate  or  right  of  possession. 
This  change  from  the  common  law 
rule  may  be  traced  to  two  sources;  to 
the  views  of  the  early  jurists  of  Netu 
Tork,  who  adopted  and  carried  to 
logical  conclusions  the  opinions  of 
Lord  Mansfield;  and  to  the  civil 
law  established  in  Louisiana,  under 
which  a  mortgage  is  merely  a  pledge, 
giving  no  right  of  possession.  The  in- 
fluence of  the  civil  law  is  seen  in  the 
codes  of  a  few  States;  but  the  most 
potent  influence  in  bringing  about  this 
change  in  the  nature  of  mortgages  in 
the  new  States  and  Territories  has  come 
from  their  adoption  to  a  large  extent  of 
the  code  and  judicial  authorities  of  the 
State  of  Ne-w  Tork.  As  to  the  nature 
of  a  mortgage  the  civil  law  doctrine, 
and  what  may  be  called  the  equitable 
doctrine  adopted  in  ISfe-ui  Tork  and  the 
other  States  mentioned,  are  practically 
and  essentially'  the  same." 

Lord  Mansfield's  view  was  that 
the  mortgage  was  really  but  a  security; 
that  the  mortgagor  was  the  real  owner 
of  the  premises;  and,  therefore,  that 
where  he  was  in  possession,  he  gained  a 
settlement;  that  the  mortgagee  had  but 
a  chattel  interest  notwithstanding  the 
form  of  the  mortgage.  The  King  v. 
St.  Michael's,  Doug.  630.  In  another 
case  he  expresses  his  views  in  this  vig- 
orous language:  "A  mortgage  is  a 
charge  upon  the  land,  and  whatever 
would  give  the  money,  will  carry  the 
estate  in  the  land  with  it,  to  every  pur- 
pose. The  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it. 
It  will  be  liable  to  debts;  it  will  go  to 
executors;  it  will  pass  by  a  will  not 
made  and  executed  with  the  solemnities 
required  by  the  statute  of  frauds.  The 
assignment  of  the  debt,  or  forgiving  it, 
will  draw  the  land  after  it,  as  a  conse- 
quence; nay,  it  would  do  it,  though  the 
debt  were  forgiven  only  by  parol;  for 
the  right  to  the  land  would  follow,  not- 
withstanding the  statute  of  frauds." 
Weston  V.  Mowlin,  2  Burr.  969,  978. 

In  Chick  v.  Willetts,  2  Kan.  384,  it  is 
said:  "Some  of  the  States  still  adhere 
to  the  common  law  view,  more  or  less 
modified  by  the  real  nature  of  the 
transaction ;  but  in  most  of  them,  prac- 
tically, all  that  remains  of  the  old 
theories  is  their  nomenclature.  In  this 
State,  Kansas,  a  clear  sweep  has  been 
made  by  statute.  The  common  law 
attributes  of  mortgages  have  been 
wholly  set  aside;  the  ancient  theories 
have  been  demolished;  and  if  we  coma 
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V.  MOKTGAGEE'S  INTEEEST    MERELY   PERSONAI   ESTATE. — Whilst  a 

mortgagee  under  the  EngLisli  system,  and  in  some  of  the  United 
States,  is  to  be  regarded  as  standing  in  the  attitude  of  owner  to  a 
limited  degree  and  for  a  specific  purpose/  yet  it  is  well  settled 
that  before  the  foreclosure  is  completed,  his  interest  is  personal 
assets,  which  upon  his  death  passes  to  his  executor  or  admin- 
istrator.2  ^  deed  or  other  instrument  executed  by  his  heir  or 
devisee  purporting  to  convey  his  interest,  will  pass  no  title  what- 
ever.^ Nor  have  they  any  interest  which  will  give  them  the 
right  of  possession.*  Where  the  theory  of  the  legal  title  passing 
to  the  mortgagee  obtains,  his  heir  or  devisee  holds  it  in  trust  for 
the  personal  representative. ^ 

The  assignment  or  other  disposition  of  the  mortgagee's  inter- 
est after  his  death  can  only  be  made  by  his  personal  representa- 
tive,® and  the  general  doctrine  is  that  he  is  the  only  person  en- 


assign  to  oblivion  the  terms  and  phrases 
— without  meaning  except  in  reference 
to  those  phrases — with  which  our  re- 
flections are  still  embarrassed,  the  legal 
profession,  on  the  bench  and  at  the  bar, 
would  more  readily  understand  and 
fully  realize  the  new  condition  of 
things." 

1.  Lowell  V.  Shaw,  i5Me.  243;  Allen 
V.  Parker,  27  Me.  531;  Howard  v. 
Houghton,  64  Me.  445;  Norwich  v. 
Hubbard,  22  Conn.  588;  Great  Falls 
Co.  V.  Worster,  15  N.  H.  412;  Fay  v. 
Cheney,  14  Pick.  (Mass.)  399;  Flagg  v. 
Flagg,  II  Pick.  (Mass.)  475;  Shute  v. 
Grimes,  7  Blackf.  (Ind.)  i;  Brown  v. 
Stewart,  i  Md.  Ch.  87;  Jackson  v.  Hull, 
10  John.  (N.  Y.)  481;  Walcop  v.  Mc- 
Kenney,  10  Mo.  229;  Furbush  v.  Good- 
win, 29  N.  H.  321;  Dew  V.  Stockton,  12 
N.J.  L.  322;  Clark  v.  Reyburn,  1  Kan. 
281. 

2.  Mills  V.  Shepherd.  30  Conn.  98; 
CoUamer  v.  Langden,  29  Vt.  32;  Web- 
ster V.  Calden,  56  Me.  204;  Smith  v 
Dyer,  16  Mass.  18.  It  is  so  provided 
by  statute  in  some  of  the  States; 
Michigan  Comp.  Laws,  1871,  p.  1393; 
Maryland  Code,  i860,  art.  64,  §  20; 
Maine  Rev.  Stat.,  1871,  ch.  90,  §  i;  Ohio 
Rev.  Stat.  (S.  &  C.)  ch.  43,  §  66;  Ver- 
mont Gen.  Stat.,  1870,  p.  393,  §§  27,  28; 
Wisconsin  Rev.  Stat.,  1871,  p.  1223. 
On  the  death  of  a  mortgagee,  the  mort- 
gage passes  to  his  personal  representa- 
tive, who,  in  equity,  is  trustee  of  the 
heir,  for  whom  he  holds  it,  subject  to 
the  rights  of  creditors.  Burton  v. 
Hintrager,  18  Iowa  348;  Chase  v. 
Lockerman,  11  ,  Gill  &  J.  (Md.)  185; 
Barnes  v.  Lee,  i  Bibb  (Kv.)  526,  528; 
Kinna  v.  Smith,  3  N.J.  Eq.  14;  Ketchum 


V.  Dew,  Coldw.  (Tenn.)  532.  See 
Schoole  T'.  Sail,  i  Sch.  &  L.  176;  Au- 
brey V.  Milton,  2  Moll.  529;  Mutual 
Life  Ins.  Co.  v.  Sturges,  32  N.  J.  Eq. 
678;  6  Id.  328. 

3.  Connor  v.  Whitmore,  52  Me.  185. 
Even  where  the  heir  is  also  administra- 
tor, his  deed  will  not  pass  the  interest 
unless  he  conveys  in  his  capacity  of 
adgiinistrator.  Douglas  v.  Durin,  51 
Me.  121.  If  the  administrator  is  in 
possession  of  the  mortgaged  premises 
the  heir  is  liable  in  trespass  to  him  for 
cutting  and  carrying  away  the  timber. 
Stevens  r".  Taft,  11  Cush.  (Mass.)  167. 
Where  the  title  has  ultimately  vested 
in  the  heir  at  law  under  strict  fore- 
closure, or  foreclosure  by  entry  and 
possession,  nevertheless  it  vests  in  him 
as  distributor  of  the  personal  estate. 
Taft  V.  Stevens,  3  Gray  (Mass.)  504. 

4.  Smith  V.  Dyer,  16  Mass.  iS.  See 
statute  of  this  State:  Gen.  Stat.,  ch.  9, 
(j()  9,  10;  ch.  140,  §  7.  Shelton  v. 
Atkins,  22  Pick.  (Mass.)  71;  Dewey  v. 
VanDeusen,  4  Pick.  (Mass.)  19. 

5.  2  Jones  Mortg.,  §  1387  (4th  ed.). 

6.  Assignment  by  Personal  Repre- 
seutatlves. — Ex  parte  Blair.  13  Met. 
(Mass.)  126;  Ladd  v.  Wiggin,  35  N. 
H.  421;  Crooker  v.  Jewell,  31  Me.  306. 
It  is  not  necessary  that  all  of  the 
executors  or  administrators  should 
unite  in  the  assignment;  any  one 
of  them  may  make  it.  Bogert  v.  Kar- 
tell, 4  Hill  (N.  Y.)  492;  George  v. 
Baker,  3  Allen  (Mass.)  326,  n;  and  may 
make  it  to  one  who  is  at  the  same  time 
coexecutor.  Hitchcock  v.  Merrick,  15 
Wis.  522.  But  after  foreclosure,  the 
mortgage  having  become  real  estate,  he 
should    not    assign    without    leave    of 
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titled  to  enforce  the  foreclosure,^  although  formerly,  in  England, 
it  was  held  that  the  heir  should  be  joined  in  order  to  have  the 
legal  title  reconveyed  to  the  mortgagor  in  case  of  redemption.'* 
It  has  been  so  held  in  a  few  of  the  United  States.^ 

If  the  heir  or  devisee  is  in  possession  he  should  be  made  a 
party.* 

VI.  Essentials  of  a  Mortgage — 1.  Parties  to  Jllortgages. — The 
essentials  of  the  mortgage  are  ;  parties  capable  of  making  and  ac- 
cepting a  mortgage ;  a  transfer  and  pledge  of  property  either  in 
esse  or  to  be  after  acquired,  and  which  is  identified'  or  suscep- 
tible of  identification  ;"  a  consideration,®  which  may  be  either  the 
securing  of  the  payment  of  a  debt  ascertained  or  ascertainable;'' 
or,  in  case  the  thing  to  be  done  is  something  other  than  the  pay- 
ment of  money,  the  obligation  to  do  that  thing  indicated  with 
such  definiteness  as  to  insure  performance  ;*  the  execution  and  de- 
livery of  the  mortgage,**  or  of  the  instrument  upon  which  it  is 
based  when  the  mortgage  rests  in  parol. 

{a)  Parties  as  Mortgagors. — Whoever  is  capable  of  contract- 
ing for  himself  or  on  behalf  of  another,  may  execute  a  mortgage. 


court;  and  if  he  does  so  the  assignment 
ma}'  be  set  aside  by  the  heirs  or  credit- 
ors of  the  mortgagee.  Baldwin  v. 
Timrains,  3Gray  (Mass.)  302.  An  ad- 
ministrator appointed  in  a  State  o4:her 
than  that  in  which  the  mortgage  land 
is  situate  cannot  assign  the  mortgage. 
Cutter  V.  Davenport,  i  Pick.  (Mass.) 
Si. 

1.  RatlifT  V.  Davis,  38  Miss.  107; 
Roath  V.  Smith,  5  Conn.  133;  Gratton 
V.  Wiggins,  23  Cal.  16;  Buck  v.  Fischer, 
2  Colo.  182;  Kinna  v.  Smith,  3  N.  J. 
Eq.  14.  Although  the  mortgagee  may 
have  entered  for  condition  broken,  but 
died  before  foreclosure.  Fay  v. 
Cheney,  14  Pick.  (Mass.)  399;  White 
t;.  Rittenmeyer,  30  Iowa  268. 

An  executor  may  execute  a  power  of 
sale  contained  in  a  mortgage  of  lands 
to  his  testator.  Richmond  z'.  Hughes, 
9  R.  1.228.  Or  an  administrator.  Mer- 
rin  0.  Lewis,  90  111.  505;  Harnickell  v. 
Orndorff,  35  Md.  341. 

He  may  require  the  tenant  in  posses- 
sion to  attorn  to  him,  where  the  mort- 
gagee died  after  foreclosure,  but  before 
the  time  for  redemption  had  elapsed, 
Lockwood  V.  Tracy,  46  Conn.  447.  Or 
consent  tp  the  entry  of  another  into  the 
possession  of  the  premises  mortgaged. 
Webster  v.  Calden,  56  Me.  204.  Or 
sustain  trespass  against  the  heir  for 
entering  and  cutting  and  carrying  away 
wood,  after  foreclosure.  Palmer  v. 
Stevens,  11  Cush.  (Mass.)  147;  Brooks 
V.  Goss,  61  Me'.  307.  Or  against  the  pur- 


chaser of  the  wood  from  the  mortgagor 
in  possession,  after  condition  broken. 
McKellop  V.  Jackman,  50  Vt.  57.  Nor 
can  a  quit-claim  deed  of  the  heir  before 
foreclosure  sustain  a  writ  of  entry  by 
his  grantee.  Taft  v.  Stevens,  3  Gray 
(Mass.)  504;  Douglass  v.  Diirin,  51 
Me.  121.  Nor  can  the  heir  himself  enter. 
Smith  ZK  Dyer,  16  Mass.  iS;  Haskins 
V.  Haws,  108  Mass.  379.  See  Van- 
Duyne  v.  Thayre,  14  Wend.  (N.  Y.) 

233- 

One  of  several  executors  can  release 
a  portion  of  the  mortgaged  premises 
Stuyvesant  v.  Hall,  2  Barb.  (N.  Y.) 
Ch.  151. 

2.  Powell  on  Mortg.  970;  Wood  v. 
Williams,  4  Madd.  185. 

3.  Etheridge  v.  Ve'rnoy,  71  N.  Car. 
184;  Mclver  v.  Cherry,  8  Humph. 
(Tenn.)  713,  715. 

4.  Huggins  V.  Hall,  10  Ala.  283; 
Osborne  v.  Tunis,  25  N.  \.  L^SV 

5.  Property  Must  be  Identified.— 
Coogan  V.  Burling  Mills,  124  Mass. 
390;  Tucker  v.  Field,  51  Miss.  191; 
Robinson  v.  Brennan,  115  Mass.  5S2. 

6.  Consideration. — i  Jones  on  Mortg., 
§64  (4th  ed.). 

7.  Lewis  V.  DeForest,  20  Conn.  427; 
Michigan  Ins.  Co.  v.  Brown,  n  Mich. 
265;  Ricketson  v.  Richardson,  19  Cal. 
330;  Shirras  v.  Caig,  7  Cranch  (U.  S.) 
34;  McKinster  v.  Babcock,  :6  N.  Y.378. 

8.  I  Jones  on  Mortg.,  §§  388-395  (4th 
ed.). 

9.  I  Jones  on  Mortg.,§  81  (4th  ed.). 
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1.  Persons  in  Representative  Capacity. — Persons  acting  in  a  repre- 
sentative capacity,  as  guardians,  executors  and  adrninistrators, 
statutory  trustees,  etc.,  being  clothed  with  limited  powers  only, 
can  execute  mortgages  only  as  'authorized  by  statute.^  Private 
agents  and  representatives  can  do  so  only  when  authorized  by  the 
instrument  appointing  them,  either  expressly  or  by  necessary  im- 
plication. 

2.  Married  Women. — Femes  eovert  at  common  law  have  no  power 
to  mortgage  their  property.  The  mortgage  is  absolutely  void. 
But  it  has  long  been  the  established  doctrine  in  England  that,  un- 
less restrained  by  the  instrument  under  which  the  property  is 
held,  a  feme  covert  has  full  power  in  equity  to  charge  her  separate 
estate  by  mortgaging  it,  or  otherwise  imposing  liens  upon  it. 
She  has  the  power  of  2.  feme  sole  in  respect  to  it,  and  her  pecuni- 
ary engagements  will  constitute  a  charge  upon  it,  even  although 
she  has  not  proposed  to  charge  it,  or  so  much  as  referred  to  it  in 
the  negotiation.^ 

There  is  no  uniform  doctrine  on  this  subject  in  the  United 
States.  In  several  of  them  the  English  doctrine  has  been 
adopted,  while  the  view  more  generally 'recognized  seems  to  be 
that  the  wife  can  only  charge  her  separate  estate  by  a  writing 
specially  referring  to  it  for  that  purpose,  but  that  she  may  so 
charge  it  for  the  debt  of  her  husband,  or  of  other  persons.'* 


1.  Persons  in  a  Representative  Ca- 
pacity.— Black-'.  Dressell,  2oKan.  153. 
The  statutory  requirements  must  be 
strictly  followed.  Edwards  v.  Tallia- 
ferro,  34  Mich.  13. 

2.  Femes  Covert. — Hulme  v  Tenant, 
I  Bro.  (C.  C.)  16;  0\\'ens  f  Dickenson, 
Cr.  &  Phil.  48;  White  &  Tudor's  Lead. 
Cas.  in  Eq.  3^4  (Am.  ed.);  Murray  v. 
Barlee,  3  Myl.  &  K.  209;  Taylor  v. 
Meade,  34  L.  J.  Ch.  203;  Lord  v. 
Wightwick,  2  Ph.. 1 10;  Dowling  v.  Mc- 
Guire,  Plunket  19;  Master  v.  Fuller,  4 
Bro.  Ch.  ig;  Stead  v.  Nelson,  2  Beav. 
245;  Bailey  v.  Jackson,  C.  P.  Coop. 
495;  Francis  v.  Wigzell,  ii  Madd.  261 ; 
TuUet  V.  Armstrong,  4  Beav.  323. 

3.  The  following  authorities  may  be 
consulted:  Connecticut  ■ —  Imlay  v. 
Huntington,  20  Conn.  146,  149;  Wells 
"■  Thorman,  37  Conn.  318,  319;  Don- 
alds V.  Plumb,  8  Conn.  447;  Leavitt  v. 
Beirne,  21  Conn,  i;  Ayers  t'.  Husted, 
15  Conn.  504.  Maryland — Chew  v. 
Beall,  13  Md.  348;  Cook  v.  Husbands, 
n  Md.  492;  Jackson  v.  West,  22  JId. 
71;  Comegys  v.  Clark,  44  Md.  108; 
Plupmer  w.Jarman,  44  Md.  632.  Ala- 
bama—Oz\^y  V.  Ikelheimer,  26  Ala. 
332;  Forrest  v.  Robinson.  4  Porter 
(Ala.)  44;  Sadler  1).  Houston,  4  Porter 
(Ala.)  208;  Bradford  v.  Greenway,  17 


Ala.  797:  Purj'ear  -•.  Beard,  14  Ala.  121; 
Puryear  v.  Purj'ear,  16  Ala.  486;  Col- 
lins V.  Lavenberg,  19  Ala.  6S2;  Sprague 
V.  Tyson,  44  Ala.  33S;  Short  t).  Battle, 
52  Ala.  456;  Kieser  v.  Baldwin,  62  Ala. 
526;  Johnson  v.  Ward,  82  Ala.  486. 
As  respects  her  statutory  real  estate  she 
cannot  bind  it  for  the  debts  of  her  hus- 
band. Code  1S67,  §§  2371,  2372,  2376; 
Cowles  V.  Marks,  47  Ala.  612,  but  com- 
pare Marks  v.  Cowles,  153  Ala.  499: 
Wilkinson  ^>.  Cheatham,  45  Ala.  337; 
Fry  V.  Hanner,  50  Ala.  52;  Riley  v. 
Pierce,  50  Ala.  93;  Worthington  v. 
Faber,  50  Ala.  52;  Rilej'  ^'. Pierce,  50  Ala. 
93;  Worthington  t).  Faber,  52  Ala.  45. 
Kentucky — Bell  v.  Kellar,  13  B.  Mon. 
(Ky  )  381;  Lillardx).  Turner,  16  B.  Mon. 
(Ky.)  374;  Daniels  v.  Robinson,  18  B. 
Mon.CKj-.)  301,  306;  Williamson  t'.Will- 
liamson,  18  B  Mon.  (K3'.)  329;  Stacker 
V.  Whitlock,3  Met.  (Ky.)  244;  Hauley  t'. 
Downing,  4  Met  (Ky.)  95;  Hobson  -u. 
Hobson,  8  Bush  (Ky.)  665;  Smith  v. 
Wilson, 2 Met. (Ky.) 235;  Johnston  T^.Fer- 
guson,2  Met.(Ky.)503;  Sharp  v.  Proctor, 
5  Bush  (Ky.)  396.  Nortli  Carolina — 
Harris  0.  Harris,  7  Ired.  (N.  Car.)  Eq. 
311;  Frazier  v.  Brownlow,  3  Ired.  (N. 
Car.)  Eq.  237;  Newlin  v.  Freeman,  4 
Ired.  (N.  Car.)  Eq.  312;  Shinn  v. 
Smith,    79  N.  Car.    310.      Missouri — 
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Whitesides  f.  Cannon,  23  Mo.  457;  , 
Segond  r'.  Garland,  23  Mo.  547;  Coates 
V.  Robinson,  10  Mo.  757;  Claflin 
V.  Van  Wagoner,  32  Mo.  252;  Wilcox 
V.  Todd,  64  Mo.  388.  Florida — Lewis 
V.  Yale,  4  Fla.  418.  Georgia — Wylly 
V.  Collins,  9  Ga.  223;  Roberts  v.  West, 
15  Ga.  122;  Fears  v.  Brooks,  12  Ga. 
195;  Weeks  v.  Sego,  9  Ga.  199.  Vir- 
ginia— Nixon  V.  Rose,  12  Gratt.  (Va.) 
425;  Woodson  V.  Perkins,  5  Gratt.  (Va.) 
341;.  Compare  Williamson  v.  Beckham, 
8  Leigh  (Va.)  20.  Vermont — Frarj  v. 
Booth,  37  Vt.  78;  Partridge  v.  Stocker, 
36  V,t.  108.  Wisconsin — Todd  v.  Lee, 
15  Wis.  365;  Heath  v.  Vancotts,  9  Wis. 
516.  Kansas — Deering  v.  Boyle  8 
Kan.  525.  Michigan — Smith  v.  Os- 
borne, 33  Mich,  410;  Watson  v.  Thur- 
ber,  II  Mich.  457.  Iowa — Low  ii.  An- 
derson, 41  Iowa  476;  Green  v.  Scran- 
age,  19  Iowa  461;  Iowa  Code,  §  2506. 
Indiana — Ellis  v.  Kenj'on,  25  Ind.  134; 
Brick  V.  Scott,  47  Ind.  299;  Layman  v. 
Shultz,  60  Ind.  541.  Her  husband  must 
join.  I  R.  S.  1876,  p.  550.  Minnesota — 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Allis,  23  Minn.  337;  Laws  1S69,  ch.  56, 
§  2.  Louisiana — StufHer  v.  Puckett, 
30  La.  An.  811.  Oregon — Moore  v. 
Fuller,  6  Oregon,  272.  California — 
Spear  v.  Ward,  20  CaK  659.  Nebras- 
ka— Webb  V.  Hazelton,  4  Neb.  30S. 
Pennsylvania — Glass  v.  Warwick,  40 
Pa.  St.  140;  Lancaster  v.  Dolan,  i 
Rawle  (Pa.)  231;  Lyne  z>.  Crouse,  i 
Pa.  St.  iii;  Rogers  w.  Smith,  4  Pa.  St. 
93;  Thomas  v.  Folwell,  2  Whart.  (Pa.) 
11;  Dorrance  v.  Scott,  3  Whart,  (Pa.) 
309;  Wallace  v.  Coston,  9  Watts  (Pa.) 
137.  She  may  mortgage  her  land  to 
secure  her  husband's  debts.  Jainison  v. 
Jainison,  3  Whart.  (Pa  )  457.  South 
Carolina — Fravier  v.  Center,  i  Mc- 
Cord  (S.  Car.)  Ch.  270;  Magwood  v. 
Johnson,  i  Hill  (S.  Car.)  Ch.  22S;  Rob- 
inson V.  Dart,  Dud.  (S.  Car.)  Eq.  128; 
Clark  V.  Makenna,  Cheves  (S.  Car.) 
Eq.  163;  Reid  v-  Lamar,  i  Strobh.  (S. 
Car.)  Eq.  27;  Rochel  v.  Tompkins,  i 
Strobh.  (S.  Car.)  Eq.  114;  Adams  v. 
Mackey,  6  Rich.  (S.  Car.)  Eq.  75;  Ca- 
ter V.  English,  4  Desaus.  (S.  Car.)  19. 
Rhode  Island — Metcalf  v.  Cook,  2  R. 
I.  355.  Ne-w  Jersey — Perkins  v.  El- 
liot,'23  N.J.  Eq.  526;  Wheaton  v. 
Philips,  12  N.  J.  Eq.  221;  Johnson  v. 
Cummings,  16  N,  J.  Eq.  97.  Massa- 
chusetts— Willard  v.  Eastham,  15  Gray 
(Mass.)  328;  Rogers  v.  Ward,  8  Allen, 


,(Mass.)  387,388;  Bartlett  f.  Bartlett,  4 
Allen  (Mass.)  440;  Heburn  v.  Warner, 
112  Mass.  271;  Nourse  v.  Henshaw,  123 
Mass.  96;  Acts  1S74,  ch.  184. 

Illinois. — Young  v.  Graff,  28  lib  20; 
Spurgin  V.  Traub,  65  111.  170. 

New  York. — Yale  v.  Dederer,  iS  N. 
Y.  265;  Corn  Exchange  Ins'.  Co,  xi. 
Babcock,  42  N.  Y.  613;  Owen  v.  Caw- 
ley,  36  N.  Y.  600;  Knowles  v.  McCam- 
ley,  10  Paige  (N.  Y.)  342;  Gardner  t». 
Gardner,  7  Paige  (N.  Y.)  ii2;Jaques 
V.  M.  E.  Church,  17  Johns.  (N.  Y,) 
548;  Ledlie  v.  Vrooman,  41  Barb.  (N. 
Y.)  109;  White  V.  Story,  43  Barb,  (N. 
Y.)  124;  Curtis  V.  Engel,  2  Sandf. 
(N.  Y.)  287;  Cru'ger  v.  Cruger,  5  Barb. 
(N.  Y.)  ,225.  2?7;  Ballin  tj.  Dillaye,  37 
N.  Y.  35; 'White  v.  McNett,  33  N.  Y. 

371- 

Mississippi. — The  feme-covert  has  a 
limited  power  over  her  separate  estate. 
Code  1871,  §  177S,  prohibits  her  from 
encumbering  the  corpus  o{]\zr  property 
for  her  husband's  debts.  She  cannot 
charge  it  for  this  purpose  beyond  her 
income,  Viser  v.  Scruggs,  49  Miss.  705; 
Freeman  v.  Wilson,  51  Miss.  329;  Dib- 
rell,  V.  Carlisle,  51  Miss.  785.  Maine— 
Eaton  V.  Nason,  47  Me.  132.  New 
Hampshire — Bailey  v.  Pearson,  29  N. 
H.  77. 

Tennessee. .;— Young  v.  Young,  7 
Coldw.  (Tenn.)  461,  where  the  former 
cases  are  reviewed.  Parker  v.  Parker 
4  Lea  (Tenrf.)  392;  Chadwell  v. 
Wheless,  6  Lea  (Tenn,)  312;  Nichol  v. 
Nichol,  4  Baxt,  (Tenn,)  145.  The  act 
1869-70  (Code  18S4,  §  33,';o),  gives  her 
power  of  feme  sole  over  separate  estate 
when  not  restrained  by  the  instrumen' 
of  settlement;  and  she  may  mortgage  it 
for  her  husband's  debts.  Malloy  v. 
Claop,  2  Lea  (Tenn.)  587. 

1.'  Athol  Machine  Co.  v.  Fuller,  107 
Mass.  437;  Burns  v.  Lynde,  6  Allen 
(Mass.)  305;  Heburn  v.  Warner,  Hi 
Mass.  271;  Nourse  t).  Henshaw,  123 
Mass.  96;  Williams  v.  Hayward,  117 
Mass.  i;32;  Willard  v.  Eastham,  15 
Gray  (Mass.)  328;  Sawtelle's  Appeal, 
84  Pa,  St.  306;  Francis  v.  Wigzell,  i 
Madd.  267;  Robertson  7).  Johnston,  36. 
Ala.  197;  Chatterton  v.  Young,  2 
Tenn.  Ch.  768;  Kidd  v.  Conway, 
6e,  Barb.  (N.  Y.)  1^8;  White  f.  Mc- 
Nett, 33  N.  y.  371;  Payne  w.  Burnham, 
62  N.  Y.  69;  Yale  v.  Dederer,  18  N.  Y. 
265;  Ledlie  v.  Vrooman,  41  Barb.  (N. 
Yl)  109. 
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J<!ew  York,  such  liability  now  exists  by  statute.^  Her  mortgage 
will  be  held  binding  upon  her  estate,  although  the  note  to  secure 
which  it  has  been  given  is  void.** 

When  her  mortgage  is  to  secure  the  debt  of  her  husband,  she  occu- 
pies the  relation  of  surety  towards  him,*  and  an  extension  of  time 
for  payment  without  her  consent  will   extinguish  the  mortgage.* 

3.  Infant's  mortgage  is  voidable  only.  (See  Infants,  10  Am. 
&  Eng.  Encyc.  of  Law  650.) 

4.  Lunatic  s  mortgage,  if  attempted  to  be  sustained  upon 
the  ground  of  having  been  made  during  a  lucid  interval,  can  only 
be  held  valid  when  the  proof  is  full  and  clear.* 

5.  Corporations  have  the  right  to  execute  mortgages  unless  re- 
stricted by  statutes  or  their  charter.  (See  CORPORATIONS  ;  sub- 
title, Power  to  Mortgage  Property,  4  Am.  &  Eng.  Encyc. 
of  Law  236;  also  p.  222.  See  also  FRANCHISES,  8  Am.  &  Eng. 
Encyc.  of  Law  634.) 


1.  Stat,  i860,  ch.  90,  which  empowers 
her  to  bind  herself  for  any  matter  per- 
taining to  her  separate  estate. 

Mortgage  of  Wife's  Laads  for  Hus- 
band's Debt  Held  Valid. — Ellis  v.  Ken- 
jon,  25  Ind.  134;  Hubble  •?'.  Wright,  23 
Ind.  322;  Gabbert  w.  Schwartz,  69  Ind. 
450;  Bartlett  v.  Bartlett,  4  Allen  (Mass.) 
440.  And  valid  to  secure  future  indebted- 
ness of  husband.  Haffey  v.  Carey,  73 
Pa.  St.  431.  See  generally  Deraorest  v. 
Wynkoop,  3  Johns.  (N.  Y.)  Ch.  139; 
Fireman's  Ins.  Co.  v.  Bay,  4  Barb.  (N. 
Y.)  407;  Robbins  v.  Abrahams,  5  N.  J. 
Eq.  465;  Low  V.  Anderson.  41  Iowa 
476;  Smith  V.  Osborn,  33  Mich.  410; 
Short  V.  Battle,  52  Ala.  456;  Comeg_ys 
V.  Clark,  44  Md.  632;  Plummer  v.  Jar- 
man,  44  Md.  632. 

2.  Mortgage  Binding  though  Note  Void. 
— Brookings  v.  W.hite,  49  Me.  479; 
Beales  v.  Cobb,  51  Me.  348;  Wyman  ti. 
Brown,  50  Me.  139,  150;  but  see  Heburn 
V.  Warner,  112  Mass.  271,  which  denies 
validity  to  the  mortgage  as  such,  but 
sustains  it  as  a  charge  upon  the  sepa- 
rate estates.  See  also  Vancqtt  v.  Heath, 
9  Wis.  516;  Gahn  v.  Niemcewicz,  3 
Paige  (N.  Y.  614,  616. 

3.  Surety. — Gahn  v.  Niemcewicz,  11 
Wend.  (N.  Y.)  312;  Fitch  v.  Cotheal, 
2  Sandf  (N.  Y.)  Ch.  29:  Loomer  v. 
Wheelwright,  3  Sandf.  (N.  Y.)  Ch.  135; 
Miner  v  Graham,  24  Pa.  St.  491;  Var- 
tiet).  Underwood,  18  Barb.  (N,  Y.)  561; 
Brundige  v.  Poor,  2  Gill  &  J.  (Md!)  i; 
Armstrong  v.  Stovall,  26  Miss.  271;; 
Gleeves  v.  Paine,  l  De  G.  J.  &  S.  Ch. 
87.  Compare  Hobson  v.  Hobson,  8  Bush 
(Ky.)  665. 

4.  Consent. — But  it  must  appear  that 


the  mortgagee  had  notice  of  this  rela- 
tioii;  he  would  stand  affected  with  no- 
tice if  the  mortgage  was  to  secure  a 
pre-existing  debt  of  the  husband. 
Loomer  x>.  Wheelwright.  3  Sandf.  (N. 
Y.)  Ch.  135;  Gahn  -u.  Niemcew.icz,  3 
Paige  (N.  Y.)  614;  Knight  f.  White- 
head, 26  Miss.  245.  See  Generall3' 
Spear  v.  Ward,  20  Cal,  659;  Bank  of 
Albion  V.  Burns,  46  N.  Y.  170;  Smith 
D.  Townsend,  25  N.  Y.479;  Coleman 
V.  Van  Rensselaer,  44  How.  (N.  Y.) 
Pr.  368;  White  &  Tudor  Lead.  Cas.  in 
Eq.  1922  (4th  ed.) 

And  her  estate  should  be  exonerated 
out  of  her  estate.  Wilcox  v.  Todd,  64 
Mo.  388;  Huntington  v.  Huntington,  2 
Bro.  P.  C.  I.  And  when  the  property 
of  both  husband  and  wife  has  been 
mortgaged,  his  should  be  first  ex- 
hausted. Sheidle  v.  Weisklee,  16  Pa. 
St.  134;  Johns  V.  Reardon,  11  Md.  465; 
Weeks  v.  Haas,  3  W.  &  S.  (Pa.)  520; 
Night  V.  Whitehead,  26  Miss.  245; 
Wright  V.  Austin,  56  Barb.  (N.  Y.)  13; 
Gahn  V.  Neimcewicz,  3  Paige  (N.  Y.) 
614;  Wilcox  V.  Todd,  64  Mo.  388; 
Loomer  v.  Wheelwright,  3  Sandf.  (N. 
Y.)  Ch.  135.  And  if  the  creditor  re- 
leases the  husband's  mortgage,  it  dis- 
charges the  wife's.  Johns  v.  Reardon,  11 
Md.  465;  A^'ers  v.  Husted,  15  Conn.  504. 

5.  Ripley  v.  Babcock,  13  Wis.  425; 
Day  t'.  Seeley,  17  Vt.  542.  See  gener- 
ally Insanity,  ii  Am.  &  Eng.  Encyc. 
of  Law  105. 

Habitual  drunkenness,  causing  a  con- 
dition verging  upon  insanity,  will 
invalidate  mortgage.  Van  Horn  v. 
Keenan,  28  111.  445.  But  mere  weak- 
ness  of  intellect,   in   the  absence  of  all 
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{b)  Parties  as  Mortgagees. — The  capacity  to  accept  is 
broader  than  the  capacity  to  make  a  mortgage.  The  disabilities 
which  prevent  the  execution  do  not  prevent  the  acceptance  of  a 
mortgage.  Infants, '^  married  women,^  aliens,^  and  corporations* 
may  become  mortgagees  in  cases  where  they  would  not  have  the 
power  to  be  mortgagors. 

2,  Mortgageable  Property— -(«)  In  General. — Almost  any  in- 
terest in  real  or  personal  property  which  is  susceptible  of  being 
transferred,  may  be   mortgaged  ;*  but   it  is  essential  to  the  ex- 


improper  influence,  will  not  invalidate. 
Marmon  v.  Marmon,  47  Iowa  121. 
See  also  Intoxication  as  a  De- 
fence TO  Contracts,  ii  Am.  &  Eng. 
Encyc.  of  Law  773. 

1.  Wlio  May  Accept  Mortgage. — 
Parker  v.  Lincoln,  12  Mass.  16.  See  also 
Infants,  10  Am.  &  Eng.  Encyc.  of 
L,aw  650. 

2.  Married  Women.— Campbell  x>.  Gal- 
breath,'  12  Bush  (Ky.)  459;  Tucker  v. 
Fenns,  no  Mass.  311,  which,  however, 
denies  her  the  remedies  of  foreclosure 
during  coverture.  See  Cutler  v.  Lin- 
coln, '3  Cush.  (Mass.)  125.  A  mort- 
gage to  husband  and  wife  upon  death 
of  the  husband  vests  in  the  wife.  Dra- 
per V.  Jackson,  16  Mass.  480.  See  also 
Married  Women. 

3.  Aliens. — Hughes  v-.  Edwards,  9 
Wheat.  (U.  S.)  489;  Waugh  t'.  Riley, 
8  Met.  (Mass.)  290.  In  the  American 
States  the  statutes  in  nearly  all  of  them 
allow  aliens  to  hold  real  estate;  and 
this,  of  course,  will  authorize  them  to 
be  mortgagees.  See  also  Alien,  i  Am. 
&  Eng.  Encj'C.  of  Law  456. 

4.  Corporations. — They  may  so  take 
when  the  charter  or  statutes  do  not 
prohibit  when  in  furtherance  of  the  in- 
terests of  the  corporation.  L^'on  v. 
Ewings,  17  Wis.  61;  Andrews  v.  Hart, 
17  Wis.  297;  Western  Bank  of  Scotland 
V.  Tallman,  17  Wis.  530;  Clark  v.  Far- 
rington,  11  Wis.  306;  Blunt  v.  Walker, 
II  Wis.  334;  Cornell  v.  Hichens,  ti 
Wis.  353;  Madison  etc.  Plank  Road  Co. 
V.  Watertown  etc.  Plank  Road  Co.,  5 
Wis.  173;  Jackson  v.  Brown,  5  Wend. 
(N.  Y.)  590;  Gordon  v,  Preston,  i 
Watts  (Pa.)  3S5. 

National  bank  corporations  may  take 
mortgages  to  secure  pre-existing  indebt- 
edness. Allen  V.  First  National  Bank 
of  Xenia,  23  Ohio  St.  97.  And  if  taken 
in  violation  of  the  national  banking  act, 
for  either  a  cotemporaneous  debt  or  to 
secure  future  advances,  it  is  nevertheless 
good  as  between  the  parties,  the  bank 
only  incurring  the  peril  of  a  forfeiture  of 


its  charter  at  the  instance  of  the  gov- 
ernment. Union  National  Bank  v 
Matthews,  98  U.  S.  621. 

The  State  courts  had  held  the  mort- 
gage invalid  as  to  such  indebtedness. 
Woods  V.  People's  National  Bank  of 
Pittsburgh,  83  Pa.  St.  57;  Crockey  z/. 
Whitney,  71  N.  Y.  i6i;  Kansas  Valley 
Bank  v.  Rowell,  2  Dill.  (U.  S.)  371; 
Fowler  v.  Scully,  72  Pa.  St.  456;  Rip- 
ley II.  Harris,  3  Biss.  (U.  S.)  199.  See 
also  Corporations,  4  Am.  &  Eng. 
Encyc.  of  Law  185;  National  Banks. 

5.  Property. — Miller  v.  Tipton,  6 
Blackf.  (Ind.)  238;  Neligh  w.  Mechener, 
II  N.  J.  Eq.  539;  Dorsey  v.  Hall,  7 
Neb.  460. 

Interests  Subject  to  Mortgage. — A  con- 
tingent or  possible  interest  is.  Wilson' 
V.  Wilson,  32  Barb.  (N.  Y.)  3:8;  In  re 
John  and  Cherry  Sts.,  19  Wend.  (N.  Y.) 
659.  An  estate  tail.  Hosmer  z;.  Carter,' 
68  111.  98.  The  interest  of  one  in  posses- 
sion under  a  parol  contract  of  Bale  of 
land.  Sinclair  v.  Armitage,  12  N.  J. 
Eq.  174;  Bull  V.  Shepards,  7  Wis.  449; 
Hagar  v.  Bramerd,  44  Vt.  294.  A  cer- 
tificate of  stock  representing  real  estate 
in  an  unincorporated  company.  Dur- 
kee  V.  Stringham,-8  Wis.  i.  Rever- 
sions and  remainders.  Curtis  v.  Root, 
20  111.  518,  522.  A  mortgage  of  a 
mortgage.  Hudson  City  Sav.  Inst. 
■V.  McArthur,  9  N.  Y.  W  Dig.  63; 
Cutts  V.  York  Mfg.  Co.,  18  Me.  190. 
Ah  imperfect  Spanish  title  which 
is  capable  of  transfer.  Massey  :'. 
Papin,  24  How.  (U.  S.)  362.  By 
mortgage  of  rents  of  mortgaged  prop- 
erty before  foreclosure  and  sale.  Van 
Rensselaer  v.  Dennison,  35  N.  Y.  393. 
Of  the  interest  of  the  holder  of  school 
certificates  until  forfeited  by  non-fulfil- 
ment of  conditions  of  sale.  Mowry  v. 
Wood,  12  Wis.  413.  Dodge  v.  Silver- 
thorn,  12  Wis.  644;  Jarvis  v.  Dutcher, 
16  Wis.  307. 

A  residuary  devisee  may  mortgage 
his  interest  in  remainder  which  vested 
in   him   upon  the  death  of  the  testator, 
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istence  of  the  mortgage   that  the  property  shall  be  designated 

upon   the  face    of    the  instrument  by   such  description,    either 

general  or  special,  or  by  such  reference  to  other  writings  as  will 

insure  the  identification  of  particular  property. * 


subject  to  the   pa3'ment  of  debts  and 
legacies.     Flanders  v.  Greeley,  64  N.  H. 

357- 

An  executor  was,  by  the  will,  given 
a  life  estate  in  all  the  property  of  the 
testator,  in  trust  for  the  support  of  his 
sister,  who  had  no  authority  to  alienate 
his  life  interest,  with  remainder  to  an- 
other heir.  Money  was  advanced  to 
the  remainderman,  a  part  of  which  was, 
with  the  assent  of  the  executor,  applied 
in  payment  of  the  debts  of  the  estate. 
To  secure  this  loan  the  cestui  que  trust 
and  remainderman  executed  a  mort- 
gage of  the  real  estate  devised;  the 
debts  so  paid  were  those  existing  at  the 
trustee's  decease.  It  was  held  that  as 
against  the  trustee,  the  mortgage  was 
inoperative,  but  was  good  as  against 
the  remainderman  and  his  interest;  and 
further,  that  the  mortgagee  was  entitled 
to  be  reimbursed  for  so  much  as  was 
applied  to  the  payment  of  the  debts  of 
the  estate.     Barnes  v.  Dow,  59  Vt.  530. 

By  the  terms  of  a  certain  contract,  J 
and  R  agreed  to  sell  A  certain  lots  for 
part  cash  and  balance  on  one  and  two 
years,  and  the  contract  provided  that  if 
A  failed  to  pa3'  either  instalment  when 
due,  J  and  R  would  be  released  from  per- 
formance, time  being  of  the  essence; 
but  in  such  event  J  and  R  were  to  sell 
the  lots  at  auction  and  pay  amounts  still 
due  under  the  contract  and  all  ex- 
penses out  of  the  proceeds  of  the  sales. 
A  entered  into  possession,  made  im- 
provements on  the  premises,  and  con- 
tinued in  possession  for  over  a  3'ear. 
Previous  to  the  maturity  of  the 
iirst  instalment,  A  mortgaged  the 
lots  to  H.  Subsequently,  A  gave 
possession  of  the  lots  to  D,  and  re- 
quested J  to  make  the  deed  to  D,  which 
he  did.  On  foreclosure  by  H,  it  was 
held  that  A  had  a  mortgageable  inter- 
est in  the  lots,  and  D  took  subject  to 
the  mortgage;  that  the  effect  of  the  con- 
veyance to  D  was  to  waive  any  breach 
of  the  contract.  Houghton  v.  Allen,  75 
Cal.  102. 

Where  a  person  leases  land  for  a 
definite  period,  the  lease  providing  that 
he  may  purchase  the  property  at  any 
time  before  its  expiration,  the  interest 
acquired  under  it  may  be  mortgaged 
under  Gen.  St.  Ky.,  ch.  63,  art.   i,  |  6, 

74, 


providing  that  "any  interest  in  or  claim 
to  real  estate  may  be  disposed  of  by 
deed  or  will  in  writing."  Bank  of 
Louisville  v.  Baumiester,  87  Ky.  6. 

Interests  Not  Subject  to  Mortgage. — 
A  mere  possibility  or  expectancy,  not 
coupled  with  an  interest  growing  out  of 
the  property,  is  not;  as  halibut  in  the 
sea,  there  being  no  actual  or  potential 
interest  in  the  fish  until  they  are  caught. 
Low  XI.  Pew,  108  Mass.  347.  A  right 
of  pre-emption  in  public  lands  is  not. 
Warren  v.  Van  Brunt,  19  Wall.  (U.  S.) 
646;  Penn  v.  Ott,  12  La.  An.  233; 
Broussard  v.  Dugas,  5  La.  An.  585; 
Brewster  v.  Madden,  15  Kan.  249;  Mc- 
Cue  V.  Smith,  9  Minn.  252.  An  inter- 
est in  tlie  proceeds  of  lands  ordered  to 
be  sold  and  distributed  amongst  legatees 
has  been  held  not  to  be.  Gray  v.  Smith,  3 
Watts  (Pa.)  2S9.  Interest  in  cemetery 
lots  is  not.  Lantz  v.  Buckingham,  4 
Lans,  (N.  Y.)  484. 

1.  Identity. — Overton  v.  HoUinshade 
&  Co.,  5  Heisk.  (Tenn.)  683,686;  Lang- 
lej'  V.  Vaughn,  10  Heisk.  (Tenn.)  5153; 
Thurman  v.  Jenkins,  2  Baxt.  (Tenn.) 
426,  430;  Williamson  xk  Steele,  3  Lea 
(Tenn.)  527,  529;  Coogan  v.  Burling 
Mills,  124  Mass.  390;  Boon  X'.  Pierpont, 
28  N.  J.  Eq.  7;  Lee  v.  Woodworth,  3  N. 
J.  Eq.  36;  Morse  v.  Dewey,  3  N.  H.  535, 
539;  English  V.  Roche,  6  Ind.  62;  Blake- 
more  v.  Taber,  22  Ind.  466;  White  v. 
Hyatt,  40  Ind.  385;  Baker  v.  Bank  of 
La.,  2  La.  An.  371;  Keiffer  v.  Starn,  27 
La.  An.  282;  Tucker  v.  Field,  51  Miss. 
191;  Whitney  v.  Buckraan,  13  Cal.  536; 
DeLeon  v.  Higuera,  15  Cal.  483;  Han- 
cock V.  Watson,  18  Cal.  137;  Began  v. 
O'Reilly,  32  Cal.  11;  Starling  i'.  Blair, 
4  Bibb  (Ky.)  288;  Usina  v.  Wilder,  58 
Ga.  178;  Wilson  v.  Boyce,  92  U.  S.  320; 
Peck  V.  Mellamo,  10  N.  Y.  509;  Coch- 
ran V.  Utt,  42  Ind.  267;  Murphy  v. 
Hendricks,  57  Ind.  593;  Boyd  v.  Ellis, 
II  Iowa  97;  Gray  v.  Stiver.  24  Ind.  174; 
Kruse  v.  Scripps,  11  III.  98;  Cooper  v. 
Bigley,  13  Mich.  463;  Slater  z;.  Breese, 
36  Mich.  77;  Ells  XK  Sims,  2  La.  An. 
251;  Robinson  7;.Brennan,ii5  Mass.  582. 

Mortgages  Void  for  Uncertainty  of 
Description, —  Thurman  v.  Jenkins,  2 
Baxt.  (Tenn.)  426;  Williamson  v. 
Steele,  3  Lea  (Tenn.)  527.  See  also 
Overton     v.     HoUinshade,     5     Heisk. 
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(Tenn.)  683;  Sugg  v.  Tillman,  j,  Swan. 
(Tenn.)  208;  Farquaharson  v.  Mc- 
Donald, 2  Heisk.  (Tenn.)  404-416; 
Tyron  v.  Sutton,  13  Cal.  490. 

A  mortgage  which  omits  the  county 
and  State  in  which  the  land  is  situate, 
merelj'  giving  the  township  and  range, 
is  void  for.indefiniteness  of  description. 
Cochran  v.  Utt,  42  Ind.  267;  Murphy 
V.  Hendriclis,  57  Ind.  593.  So  when 
neither  township  nor  range  is  given, 
the  land  being  described  as  part  of 
different  sections.  Boyd  v.  Ellis,  11 
Iowa  97.  But  where  a  mortgage  was 
executed  to  the  State  for  the  use  of  the 
congressional  school  fund,  and  appears 
upon  its  face  to  have  been  executed  by 
residents  of  a  certain  county  of  that 
State,  it  will  be  presumed  that  the  land, 
described  by  section,  township  and 
range,  is  located  within  the  same  State, 
and  a  more  specific  description  is  not 
necessary.  Mann  v.  State,  116  Ind. 
383.  See  further  as  to  uncertainty 
which -will  invalidate.  Peck  v.  Mallams, 
10  N.  Y.  509;  Keiffer  v.  Starn,  27  La. 
An.  282;  White  t'.  Hyatt,  40  Ind,  385; 
Stead  V  Grosfield,  67  Mich.  289. 

By  an  act  of  the  legislature  of  Ala- 
bama, the  State  loaned  its  credit  to  the 
Alabama  &  Chattanooga  Railroad  Co., 
upon  condition  that  the  company 
should  first  give  to  the  State  "a 
first  mortgage  upon  the  lands  granted 
by  the  United  States  to  said  railroad 
company"  and  a  first  mortgage  ''on  the 
telegraph  line  and  telegrapli  offices 
along  the  line  of  said  road  belonging 
to  said  company;  also  on  the  machine 
shops  and  all  other  property  in  the 
State,  and  in  Georgia,  Tennessee  and 
Mississippi  belonging  to  said  company; 
also  on  all  coal  mines  now  opened  or 
hereafter  to  be  opened  and  worked,  be- 
longing to  said  company;  also  upon  all 
iron  or  other  mineral  lands,  and  all 
iron  manufacturing  establishments  now 
in  operation  and  hereafter  to  be  con- 
structed." The  company  made  a  mort- 
gage to  the  State  in  which  the  words 
of  description  were  identical  with  the 
language  of  the  statute.  In  a  suit  in 
equity,  brought  to  foreclose  the  mort- 
gage, as  covering  some  town  lots  in 
Tennessee  not  granted  by  the  United 
States  to  the  company,  and  not  coming 
within  either  of  the  specified  classes, 
held.  1.  That  the  words  of  description 
in  the  mortgage  did  not  cover  the  lots; 
2.  That  the  words  "or  other  property" 
were  intended  to  cover  property  of  the 
company  in  and  about  the  telegraph 
offices,  machine  shops,  coal  mines,  iron 


mines  and  manufacturing  establish- 
ments, about  which  a  doubt  might 
otherwise  arise  whether  it  was  part  of 
those  classes  of  property'.  Wilson  v. 
Boyce,  92  U.  S.  320,  distinguished; 
Alabama  v.  Montague,  117  U.  S. 
602. 

A  description  of  land  in  a  mortgage 
in  these  terms:  ''Two  hundred  and 
sixty-one  acres  of  land  off  of  lots  num- 
bers five,  twentj'-seven  and  twentv- 
eight,  in  the  ninth  district  of  Randolph 
county,"  is  fatally  defective  for  want  of 
sufficiently  definite  description.  Atkins 
V.  Paul,  67  Ga.  97. 

A  mortgage  of  a  part  of  a  particular 
tract  of  land,  specifying  the  quantity, 
but  not  the  particular  part  conveyed, 
nor  referring  to  any  matter  or  thing 
by  which  it  can  be  designated,  is  void 
for  uncertainty.  And  in  the  absence  of 
fraud,  neither  the  undenied  allegations- 
in  the  plaintiff's  complaint  of  an  agree- 
ment and  understanding  between  the 
parties  of  the  particular  part  intended, 
and  of  the  reasons  for  not  describing  it 
in  the  mortgage,  nor  parol  evidence  of 
these  allegations,  will  authorize  the 
reformation  and  enforcement  of  the  in- 
strument in  equitj'.  Freed-  v.  Brown, 
41  Ark.  495;  Fitzgerald  v.  Libb}',  142- 
Mass.  215;  Wentworth  v.  Daly,  136 
Mass.  423;  Armstrong  v.  Short,  95 
Ind.  326;  Hurst  v.  Beaver,  50  Mich.. 
612:  Chapman  v.  Pittsburgh  etc.  -R. 
Co.,  26  W.  Va.  299. 

A  mortgage  of  certain  lots,  which 
had  been  previously  conveyed  to  the 
mortgagor, — by  deed  describing  them  as 
bounded  by  certain  unopened  streets, 
and  containing  the  following  additional 
clauses:  "Together  as  respects  each  of 
the  said  lots  of  ground  above  granted 
and  released,  with  its  full  proportion  of 
the  soil  of  the  street  or  streets,"— de- 
scribed them  as  in  the  deed,  except  that 
it  omitted  the  clause  as  to  the  soil  of 
the  streets.  Held,  it  conveyed  the 
same  interest  as  passed  under  the  deed. 
Patterson  x<.  Harlan,  124  Pa.  St.  67. ' 

Mortgages  Not  Void  for  Uncertainty  of 
Description. — A  mortgage  which  would 
otherwise  be  void  for  uncertainty  of  de- 
scription may  be  rendered  sufficiently 
certain  by  reference  to  another  deed 
which  contains  a  sufficient  description. 
Robinson  v.  Brennan,  115  Mass.  582. 
Or  bv  extrinsic  evidence.  Slater  v. 
Breese,  36  Mich.  77.  Or  by  reference 
to  land  of  adjacent  owner.  Ells  v, 
Sims,  2  La.  An.  251.  And  an  error  in 
the  number  of  the  range  will  not  in- 
validate if  the  mortgage  otherwise  sa 
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describes  the  property  as  to  identify  it. 
ThornbuU  v.  Burthe,  29  La.  An.  639. 

A  mortgage  of  fifty  acres  by  descrip- 
tion, the  same  being  part  of  the  large 
farm,  or  the  next  adjoining  fifty  acres 
that  is  unencumbered,  provided  the 
first  be  encumbered,  is  not  void  for  un- 
certainty; for  the  whole  farm  is  subject 
to  the  mortgage,  to  be  satisfied  out  ot 
anv  unencumbered  tract  nearest  to  that 
first  described;  nor  is  the  mortgage  de- 
feated by  the  fact  of  the  entire  farm  be- 
ing encumbered.  Lee  v.  Wood  worth, 
3  X.J.  Eq.  36. 

A  mortgage  "of  all  my  estate,"  or 
"of  all  my  lands  wherever  situated,"  or 
"of  all  ray  property,"  is  not  invalid  by 
reason  of  the  generality  of  the  descrip- 
tion. Wilson  V.  Boyce,  92  U.  S.  320; 
Usina  f.  Wilder,  58  Ga.  178.  A  mort- 
gage of  all  the  lots  the  mortgagor  then 
owned  in  a  certain  town,  whether  he 
had  the  legal  or  equitable  title  thereto, 
conveys  all  the  lots  that  can  be  iden- 
tified as  belonging  to  him  by  either 
title.  Starling  v.  Blair,  4  Bibb  (Ky.) 
28S.  But  a  mortgage  of  all  the  lots  the 
mortgagor  owns  in  a  certain  town  will 
not  include  lands  held  by  him  in  mort- 
gage, although  in  the  form  of  absolute 
deed,  with  separate  defeasance  which 
was  unrecorSed.  Mills  v.  Shephard,  30 
Conn.  98. 

A  description  defective  in  not  stating 
the  county  may  be  cured  by  parol  evi-^ 
dence  of  the  residence  of  the  mort- 
gagor, it  not  being  shown  that  he 
owned  lands  outside  of  the  State. 
Chambers  -'.  Ringstaff,  69  Ala.  140. 

A  mortgage  is  not  to  be  restricted  to 
premises  described  in  the  deed  to  the 
mortgagor  if  the  instrument  contains 
another  clear  and  unequivocal  descrip- 
tion embracing  more  land  than  is  de- 
scribed in  the  deed  referred  to.  Davis  v. 
Congregational  Society,  129  Mass.  367. 

A  description  of  land  in  a  mortgage 
as  "320  acres  of  land  known  as  the  M 
Place,  where  the  said  H  lived  last  year, 
and  where  H  T  now  lives,"  is  not  void 
for  uncertainty,  and  parol  testimonj'  is 
admissible  to  show  what  lands  were  so 
known.  Tranum  v.  Wilkinson,  81  Ala. 
408. 

A  mortgage  described  a  tract  as  "be- 
ing two  hundred  acres  of  a  tract  (de- 
scribed by  metes  and  bounds)  containing 
SIX  hundred  acres  more  or  less.  Said 
two  hundred  acres  lie  west  of  the  H 
pike."  There  were  in  fact  nine  hundred 
acres  belonging  to  the  mortgagor  lying 
west  of  the  pike.  Held,  sufficient;  that 
the  mortgage  would  convey  two-ninths 


of  the  tract  west  of  the  pike.  Brown  v. 
Maury,  i  Pickle  (Tenn.)  35S.  See 
Doyle  V.  Mellen,  15  R.  I.  523.  See 
also  Cook  V.  Beacher,  79  Ala.  388; 
Lester  v.  Merrick,  99  Ind.  180;  Dutch 
V.  Boyd,  81  Ind.  146;  McGehee  t;.  State, 
39  Ark.  57;  Whitehead  v.  Lane,  72 
Ala.  39;  Beyschlag  <  .  Van  Wagoner, 
46  Mich,  gi;  Mahoney  v.  Mackubin, 
52  Md.  359;  Parker  v.  Teas,  79  Ind. 
235;  Stockwell  V.  State,  lor  Ind.  i; 
Gunn  V.  Jones,  67  Ga.  398;  O'Xeal  v. 
Seixas,  85  Ala.  80;  Edwards  v.  Bowdin, 
99  N.  Car.  80;  Redfields  v.  Redfields 
(N.  J.),  13  Atl.  Rep.  600,  where  the 
word  "track"  in  a  mortgage  was  con- 
strued to  mean  "tract." 

Insufficient  Description  in  Chattel 
Mortgages. — Tootle  v.  Lyster,  36  Kan. 
589;  Lamison  v.  Moffat,  61  Wis.  153; 
Dodds  V.  Neel,  41  Ark.  70;  Krone  v. 
Phelps,  43  Ark.  350;  Rountree  v.  Britt, 
94  N.  Car.  104. 

If  from  the  description  contained  in  a 
chattel  mortgage  the  mind  is  directed 
to  evidence  wherebj'  it  may  ascertain 
the  precise  thing  conveyed,  the  instru- 
ment is  valid.  Smith  v.  McLean,  24 
Iowa  322;  Hayes  v,  Wilcox,  61  Iowa 
732  And  in  such  case  parol  evidence 
may  be  used  in  aid  of  enquiries  sug- 
gested by  the  description  itself.  Row- 
ley V.  Bartholomew,  37  Iowa  374;  Ivins 
w.  Hines,  45  Iowa  73.  But  the  record- 
ing of  a  chattel  mortgage  conveying 
"sixty  head  of  hogs,"  without  more,  is 
insufficient  to  impart  to  an  attaching 
creditor  of  the  mortgagor,  notice  of  the 
mortgagee's  interest  in  the  property. 
Everett  v.  Brown,  64  Iowa  420.  See 
also  Cray  v.  Currier,  62  Iowa  535; 
Hayes  v.  Wilcox,  61  Iowa  732;  Pen- 
nington V.  Jones,  57  Iowa  37;  Nichol- 
son V.  Karpe,  58  Miss.  34;  Cowden  d.. 
Lockbridge,  60  Miss.  385;  Stonebraker 
V.  Ford,  81  Mo.  533. 

Sufficient  Description  in  Chattel 
Mortgages. — Mills  v.  Kansas  Lumber 
Co.,  26  Kan.  574;  Chrisfield  v.  Neal,  36 
Kan.  278;  Griffiths  v.  Wheeler,  31  Kan. 
17;  Corben  v.  Kincaid,  33  Kan.  649; 
Woodlief  V.  Harris,  95  N.  Car.  211; 
Patapsco  Guano  Co.  v.  Magee,  86  N. 
Car.  35o;-Reese  v.  Cole,  93  N.  Car.  87; 
Harris  f.  Jones,  83  N.  Car.  307;  Atkin- 
son V.  Graves,  91  N,  Car.  99;  Connally 
V.  Spragins,  66  Ala.  258;  Hart  v.  Redd, 
64  Ala.  85;  Tranum  %'.  Wilkinson,  81 
Ala.  40S;  Smith  v.  Fields,  79  Ala.  335; 
Jones  V.  Workman.  65  Wis.  ;>69:  Knapp 
V.  Deitz,  64  Wis.  31;  State  v.  Cooper, 
79  Mo.  464;  McCall  V.  Walter,  71  Ga. 
287;   Williams   v.    Crook,  63    Miss.   9, 
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Hamilton  v.  Maas,  77  Ala.  283;  Hall  v. 
Ballou,  58  Iowa  585. 

A  mortgage  will  not  be  held  void  \>y 
reason  of  vagueness  or  uncertainty  in 
the  description  of  the  mortgaged  prem- 
ises, if  by  any  particulars  in  the  de- 
scription thej'  can  be  ascertained  so  as 
to  enable  the  court  to  say  that  the 
words  used  were  intended  to  relate  to 
them.     People  z'.  Storms,  97  N.  Y.  364. 

The  general  rule  is  that  a  description 
in  a  chattel  mortgage  of  the  mortgaged 
property  is  sufficient  if  it  will  enable  a 
third  person,  aided  by  enquiries  wliich 
the  instrument  itself  suggests,  to  identify 
the  property.  Application  of  this  rule 
to  a  mortgage  in  which  three  horses 
three  years  old,  coming  four,  appear  to 
be  misdescribed  as  "three  four-year-old 
horses,"  witli  reference  to  which  it  was 
held  that  the  jury,  upon  the  facts  ap- 
pearing in  evidence,  were  warranted  in 
rejecting  the  misdescription  as  to  the 
age,  and  finding  that  the  three-year- 
olds  were  included  in  the  mortgage. 
Tolbert  v.  Horton,  33  Minn.  104. 

Parol  Evidence  to  Identify, — Tranum 
V.  Wilkinson,  81  Ala.  40S;  Smith  v. 
Fields,  79  Ala.  335;  Leamson  v.  Moffat, 
61  Wis.  153;  Eggert  v.  White,  59  Iowa 
464;   Dickson  v.  Dickson,  36  La.   An. 

453- 

It  is  not  necessary  that  the  property 
mortgaged  should  be  so  described  as  to 
be  capable  of  identification  by  the 
written  recital,  or  by  the  name  used  to 
designate  it  in  the  mortgage.  A  de- 
scription which  will  enable  third  per- 
sons, aided  by  enquiries  which  the  in- 
strument itself  suggests,  to  identify  the 
property,  is  sufficient;  and  parol  evi- 
dence is  admissible  to  show  that  a  par- 
ticular article  is  included  within  the 
general  words  of  a  description.  As  be- 
tween the  mortgagor  and  the  mort- 
gagee, a  specific  and  particular  de- 
scription of  the  several  articles  by 
which  to  identify  them  from  other  like 
articles  of  the  mortgagor,  is  not  neces- 
sary. In  this  case,  a  mortgage  of 
"thirty  head  of  stock  cattle,  and  eleven 
head  of  stock  horses,"  held  sufficiently 
descriptive  as  between  the  parties. 
Gurley  v.  Davis,  39  Ark.  394. 

Parol  Mortgages. — A  verbal  agree- 
ment between  a  mortgagor  and  mort- 
gagee, made  after  the  execution  of  the 
mortgage,  that  it  should  embrace  a 
horse  furnished  to  the  former  by  the  lat- 
ter, and  stand  as  security  for  the  price 


thereof,  is  valid,  at  least,  inter  partes^  as 
a  parol  mortgage;  and  in  an  action  of 
trespass  by  the  mortgagor  against  the 
mortgageefor  seizingother  chattels  con- 
veyed by  the  mortgage,  the  fact  that  the 
horse  had  belonged  to  the  mortgagee's 
son,  who  was  also  his  agent,  is  not 
available  to  the  plaintift'  for  the  purpose 
of  reducing  the  mortgage  debt,  and  of 
showing  that  it  was  paid,  if  the  son  con- 
sented to  such  a  disposition  of  his  prop- 
erty. Burns  v.  Campbell,  71  Ala.  271, 
372. 

What  Chattel  Mortgage  Covers.— A 
clause  in  a  lease,  stipulating  by  way  of 
securing  the  payment  of  rent,  that  "all 
goods,  wares  and  merchandise,  house- 
hold furniture,  fixtures  or  other  prop- 
erty which  are  or  shall  be  placed  in  or 
on  said  premises  by  them  shall  be 
liable,  and  this  lease  shall  constitute  a 
lien  or  mortgage  on  said  property,"  does 
not  cover  the  dwelling  house  upon  the 
premises.  General  terms  in  a  clause 
describing  property  encumbered  thereby 
are  limited  to  the  class  of  property 
specified.  Kuschell  v.  Campau,  49 
Mich.  34. 

A  mortgage  of  "groceries"  contained 
in  a  "country  and  village  grocery  store," 
does  not  include  pails,  shovels  and  the 
like,  although  such  goods  are  usually 
'kept  in  such  a  store.  Fletcher  v.  Pow- 
ers, 131  Mass,  333. 

Penn.  Mut.  L.  Ins.  Co.  v.  Semple, 
38  N.  J.  Eq.  575.  Certain  machines, 
which  were  entirely  finished  before 
they  were  brought  to  and  set  up  in  a 
factory,  and  required  no  particular 
adaptation  for  use  therein,  nor  any 
alteration  in  the  factory  itself,  and 
which  could  be  removed  therefrom 
without  injury  to  themselves  or  the 
building,  were,  as  between  the  mort- 
gagee and  a  subsequent  judgment  credit- 
or of  the  mortgagor,  held  not  to  be  cov- 
ered b_v  a  mortgage  of  lands,  including 
the  factory,  and  also  "the  steam  engines, 
boilers,  shafting,  belting,  gearing  and 
all  machinerj'  appertaining  to  said 
premises,  now  upon  said  premises  or 
that  shall  hereafter  be  placed  or  erected 
thereon." 

A  parol  agreement  that  a  mortgage 
shall  cover  the  indebtedness  for  goods 
acquired  afterwards  will  not  also  cover 
the  debts  of  a  partnership  subsequently 
entered  into;  a  written  extension  would 
be  necessary.  Parkes  v.  Parker,  57 
Mich.  57. 
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made  of  the  improvemeiits  upon  land  distinct  from  the  land  upon 
which  they  are  situate  when  such  intention  is  clearly  shown. ^ 

(c)  After  Acquired  Property. — It  is  now  the  established 
doctrine  in  the  courts  of  England,  and  in  the  federal  courts,  and  also 
in  nearly  all  of  the  State  courts  in  the  United  States,  that  a  valid 
mortgage  may  be  made  as  to  property  not  in  existence  at  the 
date  of  the  mortgage,  so  as  to  operate  and  attach  upon  it  so  soon 
as  it  comes  into  existence,  and  make  it  an  effective  security  for 
the  debt  provided  for  in  the  mortgage.^  , 

It  is  made  thus  operative  both  under  the  doctrine  of  estoppel** 
and  also  by  way  of  present  contract,  that  the  lien  shall  attach  up- 


1.  See  Improvements,  subtitle  Im- 
provements by  Mortgagors — Mortgag- 
ees, 10  Am.  &  Eng.  Encyc.  of  Law  259. 

Sfe  also  Wilson  v.  Hunter,  14  Wis. 
683;  Greenwood  v.  Murdock,  9  Gray 
(Mass.)  20;  Hamlin  v.  Parsons,  12 
Minn.  108;  Pierce  ?'.  Goddard,  23  Pick. 
(Mass.)  559;  Junction  R.  Co.  v.  Rug- 
gles,  7  Ohio  St.  1. 

New  plants  or  shrubs,  the  growth  of 
cuttings,  from  plants  and  shrubs  mort- 
gaged, will  pass  to  the  mortgagee  b3' 
accession.  Bryant  v.  Pennel,  61  Me. 
108;  14  Am.  Rep.  550.  See  also  Ac- 
cession, subtitle  Mortgages,  i  Am.  & 
Eng.  Encyc.  of  Law  58,  59. 

Calhoun  v.  Memphis  etc.  R.  Co.,  2 
Flip.  (U.  S.)  442;  Stevens  v.  Buffalo  etc. 
R.  Co.,  45  How.  Pr.  (N.  Y.)  104; 
Pierce  v.  Emery,  32  N.  H.  484;  Philips 
V.  Winslow,  12  B.  Mon.  (Ky.)  431,  435; 
Darling  v.  Wilson,  60  N.  H.  59;  49 
Am.  Rep.  305.  See  also  Crops,  sub- 
title Mortgage  of  Growing  Crops,  4 
Am.  &;  Eng.  Encyc.  of  Law  902. 

2.  After  Acquired  Property. — Hol- 
royd  V.  Marshall,  lo  H.  of  L.  Cas.  191, 
overruling  Mogg  v.  Baker,  3  M.  &  W. 
19s;  Mitchell  V.  Winslow,  2  Story  (U. 
S.)  630;  Pennock  v.  Coe,  23  How.  (U. 
S.)  H7;  Dunham  v.  Cincinnati  etc.  R. 
Co.,  I  Wall.  (U.  S.)  254;  Galveston  R. 
Co.  V.  Cowdrey,  11  Wall.  (U.  S.)  459; 
Butt  V.  Ellett,  19  Wall.  (U.  S.)  544; 
United  States  v.  New  Orleans  etc.  R. 
Co.,  12  Wall.  (U.  S.)  362;  Shaw  v. 
Bill,  95  U.  S.  10;  Fosdick  v.  Schall,  99 
U.  S.  235;  Fosdick  v.  Southern  Car  Co., 
99  U.  S.  256;  Beall  v.  White,  94  U.  S. 
382;  Branch  v.  Jesup,  106  U.  S.  468; 
Barnard  v.  Norwich  etc.  R.  Co.  14  N. 
B.  R.  (U.  S.)  469;  Pullan  v.  Cincinnati 
etc.  R.  Co.,  4  Biss.  (U.  S.)  3?;  Camp- 
bell V.  Texas  etc.  R.  Co.,  2  Woods  (U. 
S.)  263;  Brett  V.  Carter,  2  Low.  (U. 
S.)  458;  Emraerson  v.  European  etc. 
R.  Co.,  67  Me.  387;  Morrill  v.  Noyes, 


56  Me.  458;  Rowan  v.  Sharp's  Rifle 
Mfg.  Co.,  29  Conn.  2S2;  Buck  v.  Se}'- 
mour,  46  Conn.  156;  Pierce  v.  Emery, 
32  N,  H.  484;  Haven  v.  Emer3',  33  N. 
H.  66;  Philadelphia  etc.  Co.  v.  Woelp- 
per,  64  Pa.  St.  366;  Chew  v.  Barnett, 
II  S.  &  R.  (Pa.)  389;  Rauci.  v.  Dech, 
116  Pa.  St.  1157;  Hovle  v.  Plattsburg 
etc.  R.  Co.,  51  Barb.'  (N.  Y.)  4s;  Otis 
V.  Sill,  8  Barb.  (N.  Y.)  102;  Seymour 
V.  Canandaigua  etc.  R.  Co.,  25  Barb. 
(N.  Y.)  284;  Benjamin  v.  Elmira  etc. 
R.  Co.,  49  Barb.  (N.  Y.)  441;  s.  c,  54 
N.  Y.  67s;  Stevens  v.  Buffalo  etc.  R. 
Co.  45  How.  (N.  Y.)  Pr.  104;  Smith- 
hurst  V.  Edwards,  14  N.  J.  Eq.  408; 
Willink  V.  Morris  Canal  Co.,  4  N.  J. 
Eq,  377;  Coe  V.  R.  R.  Co.,  7  Stew.  (N. 
J.)  266;  Coopers  v.  Wolf,  15  Ohio  St. 
523;  Apperson  v.  Moore,  30  Ark.  56; 
Philips  V.  Winslow,  18  B.  Mon.  (Ky.) 
431;  Sillers  v.  Lester,  48  Miss.  513; 
Amonett  v.  Amis,  16  La.  An-.  225; 
Tedford  v.  Wilson,  3  Head  (Tenn.) 
312;  Watkins  v.  Wyatt,  9  Baxt.  (Tenn.) 
250;  Chrisp  V.  Miller,  5  Heisk.  (Tenn.) 
211;  Phelps  1'.  Murray,  2  Tenn.  Ch. 
746;  Pierce  v.  Milwaukee  R.  Co.,  24 
Wis.  551;  Farmers'  Loan  &  Trust  Co. 
V.  Fisher,  17  Wis.  114;  Hill  v.  La 
Crosse  &  Milw.  R.  Co.,  ii  Wis-.  214; 
Farmers'  Loan  &  Trust  Co.  v.  Com- 
mercial Bank,  11  Wis.  207;  s.  c,  15  Wis. 
424;  Scharfenburg  v.  Bishop,  35  Iowa 
60;  Jessup  t;.  Bridge,  11  Iowa  572;  Dun- 
ham V.  Isett,  15  Iowa  284;  Robinson  v. 
Mauldin,  11  Ala.  977;  Floyd  v.  Mor  • 
row,  26  Ala.  353;  Wright  v.  Bircher, 
73  Mo.  179;  Rutherford  v.  Stewart,  79 
Mo.  216;  Gregg  v.  Sanford,  24  111.  17; 
Williams  v.  Winsor,  12  R.  I.  g;  Cook 
V.  Corthell,  II  R.  I.  482;  Williams  i). 
Briggs,  II  R.  I.  478. 

3.  Estoppel. — Galveston  etc.  R.  Co. 
V.  Cowdrey,  11  Wall.  (U.  S.)  459; 
Scott  V.  Clinton  etc.  R.  Co.,  8  Chicago 
Legal  News  210. 
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on  the  property  immediately  upon  its  coming  into  existence,  the 
courts  of  equity  enforcing  such  stipulation  as  ,a  contract  in  rem, 
thus  treating  the  mortgage  as  attaching  upon  the  property  the 
moment  it  comes  into  existence.^ 


i:  Present  Contract. — Mitchell  i<. 
Winslow,  2  Story  (U.  S.)  630.  In  this, 
the  leading  case  upon  this  subject  in 
this  country.  Judge  Story  says: 
"Courts  of  equity  do  not,  like  courts  of 
law,  confine  themselves  to  the  giving  of 
effect  to  assignments  of  rights  and  in- 
terests, which  are  absolutely  fixed  and 
in  esse.  They  support  assignments  not 
only  of  choses  in  action,  but  of  contin- 
gent interests  and  expectancies,  and 
also  of  things  which  have  no  present 
actual  or  potential  existence,  but  rest  in 
mere  possibility  only.  In  respect  to 
the  latter  it  is  true  that  the  assignment 
can  have  no  positive  operation  to 
transfer  in  frtssenli  property  in  things 
not  in  esse;  but  it  operates  bj'  way  of 
present  contract  to  take  effect  and  at- 
tach to  the  things  assigned,  when,  and 
as  soon  as  they  come  in  esse;  and  it 
may  be  enforced  as  such  a  contract  in 
rem  in  equity."  See  also  Otis  v.  Sill,  8 
Barb.  (N.  Y.)  102;  Emerson  v.  Euro- 
pean etQ.  R.  Co.,  67  Me.  387;  Williams 
V.  Briggs,  II  R.  I.  478. 

The  same  doctrine  has  been  an- 
nounced, substantially,  in  the  leading 
English  case  upon  this  subject  of  Hol- 
royd  V.  Marshall,  10  H.  L.  igi,  where 
Lord  Chancellor  Westbury  said: 
"If  a  vendor  or  mortgagor  agrees  to 
sell  or  mortgage  property,  real  or  per- 
sonal, of  which  he  is  not  possessed  at 
the  time,  and  he  receive  the  considera- 
tion for  the  contract,  and  afterwards 
becomes  possessed  of  property  answer- 
ing the  description  in  the  contract, 
there  is  no  doubt  that  a  court  of  equity 
wouJd  compel  him  to  perform  the  con- 
tract, and  that  the  contract  would,  in 
equity,  transfer  the  beneficial  interest 
to  the  mortgagee  or  purchaser  imme- 
diately on  the  property  being  acquired. 
"  This  of  course  assumes  that  the  sup- 
posed contract  is  one  of  that  class  in 
which  a  court  of  equity  would  decree  a 
specific  performance.  If  it  be  so,  then 
immediately  on  the  acquisition  of  the 
property  described,  the  vendor  or  mort- 
gagor would  hold  it  in  trust  for  the  pur- 
chaser or  mortgagee  according  to  the 
terms  of  the  contract.  For  if  a  con- 
tract be  in  other  respects  good  and  fit 
to  be  performed,  and  the  consideration 
has  been  received,  incapacity  to  per- 
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form  it  at  the  time  of  its  execution  will 
be  no  answer  when  the  means  of  doing 
so  are  afterwards  obtained." 

The  doctrine  at  common  law  is  that 
the  mortgage  is  only  operative  upon 
property  either  actually  in  existence  at 
the  time  of  the  execution  of  the  mort- 
gage, or  potentially  so,  by  virtue  o{  its 
being  an  incident  of  other  property 
then  in  existence  and  belonging  to  the 
mortgagor.  As  against  attaching  cred- 
itors or  subsequent  purchasers  a  mort- 
gage of  goods  which  the  mortgagor 
does  not  own  at  the  tune  of  the  mort- 
gage, is  void,  though  he  afterwards  ac- 
quire them.  Jones  v.  Richardson,  10 
Mete.  (Mass.)  481;  Chesley  v.  Josse- 
lyn,  7  Gray  (Mass)  489;  Bousey  t). 
Amee,  8  Pick.  (Mass.)  236;  Pierce  v. 
Emery,  32  N.  H.  484;  Chapin  v.  Cram, 
40  Me.  561;  Letourno  v.  Ringgold,  3 
Cranch  (U.  S.')  103;  Hunt  v.  Bullock, 
23  111.  320;  Ray  V.  Goings,  6  111.  App. 
162;  Lookee  v.  Peckwell,  38  N.  J.  Eq. 
253;  Wilson  V.  Wilson,  37  Md.  i;  Ham- 
ilton V.  Rogers,  8  Md.  301;  Rose  f. 
Bevan,  10  Md.  466;  Gardiner  v.  Mc- 
Ewen,  19  N.  Y.  123;  Codman  v.  Free- 
man, 3  Cush.  (Mass.)  306;  Wagner  v. 
Watts,  2  Cranch  (U.  S.)  169;  Barnard 
».  Eaton,  2  Cush  (Mass.)  294;  Chap- 
man V.  Weimer,  4  Ohio  St.  481;  Hunter 
V.  Bosworth,  43  Wis.  ,^83;  Cook  v. 
Corthell,  II  R.  I.  476,  note  to  Fonville 
V.  Casey,  i  Murph.  (N.  Car.)  389; 
4  Am.  Dec.  1:59,  561,  and  to  Moore  v. 
By  rum,  10  S.  Car.  452;  30  Am.  Rep.  58, 
65;  Wright  V.  Bircher,  70  Mo.  But 
such  mortgages  are  valid  as  between 
the  parties.  Ludwig  v.  Kipp,  27  Sup. 
Court  N.  Y.  265.  A  mortgage  is  invalid 
as  to  subsequent  attachments  made  by 
creditors  of  the  original  owner,  where 
the  mort^gor  has  purchased  goods, 
and  mortgages  all,  or  part  of  them,  for 
the  purchase  price  before  a  delivery  has 
been  made  to  him  of  the  goods;  and 
this  is  so  for  the  reason  that  the  prop- 
erty does  not  pass  until  the  deliver}', 
and  the  subsequent  delivery  cannot 
impart  validity  to  such  prior  mortgage. 
Pettis  V.  Kellog,  7  Cush.  (Mass.)  456. 

Property  having  a  potential  existence, 
that  is  "thing's  which  are  the  natural 
product  or  increase  of  something 
already  existing  and  the  property  ef  th^ 
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mortgagor,"  are  the  subject  of  a  valid 
mortgage.  A  person  who  owns  land 
maj'  grant  all  fruit  that  may  thereafter 
grow  upon  it,  and  the  grant  will  attach 
as  soon  as  such  product  comes  into  ex- 
istence. So  a  person  may  grant  all  the 
tithe  of  wool  that  he  shall  have  in  such 
a  year,  although  it  may  turn  out  that 
he  has  none,  but  a  man  cannot  grant  all 
the  wool  that  may  grow  on  sheep 
thereafter  to  be  purchased  by  him,  for 
here  he  has  them  not  either  actually  or 
potentially.  Grantham  v.  Hawley, 
Hobart  132.  The  owner  or  lessee  ot 
land,  inasmuch  as  he  has  a  vested 
right  in  its  products  when  they  come 
into  existence,  may  make  a  present 
valid  mortgage  of  such  products.  So 
he  may  sell  the  wool  to  be  grown  upon 
his  own  sheep,  while  he  may  not  do  so 
as  to  the  sheep  of  another.  3  Kent. 
Com.  (loth  ed.)  468  (641),  note  a. 
Jones  V.  Webster,  48  Ala.  109.  In  this 
case  the  court,  S afford,  J.,  say: 
"Any  propertj'  which  is  capable  of  an 
absolute  sale  may  be  the  subject  of  a 
mortgage.  The  line  of  separation  be- 
tween what  is  a  subject  of  sale,  and 
what  is  not,  is  more  or  less  indefinite, 
and  liable  to  change,  according  to  the 
custom,  opinion  and  necessity,  ofthe 
people  generally.  As  far  as  the  judi- 
cial decisions  go  in  determining  the 
matter,  the  illustration  of  the  next  cast 
of  a  fisherman's  net  is  as  expressive 
and  significant  as  any  other.  The  fish- 
erman may  sell  the  next  cast  of  his  net, 
because,  being  a  fisherman,  it  is  his 
business  lo  have  a  net  and  to  cast  it 
within  a  reasonable  time.  It  is  more 
than  probable  that  he  will  do  so.  But 
another  cannot  sell  it,  because  he  has 
no  control  over  the  fisherman,  and  no 
reasonable  expectation  of  being  able  to 
comply  with  his  obligation.  It  is  only 
possible  that  he  may  do  so.  If  the 
mortgagors  had  undertaken  to  conve}' 
the  future  crops,  without  possessing 
any  land  upon  which  to  make  them, 
and  especially  without  the  contempla- 
tion of  the  immediate  acquisition  of  the 
same,  then  certainly  their  conveyance 
would  be  without  operation.  lii  this 
case,  they  had  the  lands,  and  the  crops 
mortgaged  were  to  be  grown  upon  it 
during  their  possessory  interest.  The 
crops  were  an  accretion,  or  addition  to 
the  land  which  might  very  reasonably 
be  expected  to  be  made."  All  kinds  of 
personal  property  to  be  acquired  in  the 
future  are  subje'ct  tc»  be  mortgaged. 
Jones^  'on  Chattel  Mortgages.  §  174. 
A  railroad  mortgage   to  continue   for 


many'  years  has  been  construed  as  a 
conveyance  of  the  road  and  the  fran- 
chises of  the  corporation  as  an  entire 
thing,  and  the  after  acquired  property 
as  becoming  part  of  it  by  accessions; 
and  that  upon  this  principle  the  mort- 
gage attached  upon  it  when,  and  as,  it 
came  into  existence.  Pierce  v.  Emery, 
33  N.  H.  484;  Philips  V.  Winslow,  12 
B.  Mon.  (Ky.)  431,  445. 

See  also,  for  further  illustrations  ot 
doctrine.  Gibbons  v.  Hoag,  95  111.  45; 
Phillips  V.  Both,  58  Iowa  499;  Rice  v. 
Kelso,  57  Iowa  115;  Hughes  v.  Wheeler, 
66  Iowa  641 ;  Lormer  v.  Allyn,  64  Iowa 
725;  Montgomery  v.  Chase,  30  Minn. 
132;  Burns  v.  Campbell,  71  Ala.  271; 
Greenaway  v.  Fuller,  47  Mich.  557; 
France  v.  Thomas,  86  Mo.  80;  Case  v. 
Fish,  58  Wis.  56;  "Curtis  v.  Wilcox,  49 
Mich.  425;  Harshkind  v.  Israel,  18  S. 
Car.  157. 

Mortgages  of  future  acquisitions  of 
property  by -railroad  companies,  are  up- 
held in  equity  and  liberally  construed. 
Equity  treats  a  mortgage  of  property 
to  be  afterwards  acquired,  as  a  contract 
binding  in  conscience,  to  execute  a 
mortgage  upon  it  at  the  instant  it  comes 
into  being,  and  will  enforce  specific 
performance.  It  does  more.  It  con- 
siders it  as  already  done  if  no  speclfie ' 
performance  be  requested;  and  then 
binds  everybody  to  respect  the  equita- 
ble lien  who  knows  of  it,  or,  without 
knowing  of  it,  has  got  the  property 
without  valuable  consideration.  Little 
Rock  etc.  R.  Co.  v.  Page,  35  Ark.  304. 
A  manufacturer  may  make  a  valid 
mortgage  of  raw  material  to  be  pur- 
chased in  the  future,  and  of  the  product 
to  be  made  therefrom.  Frank  v.  Play- 
ter,  73  Mo.  672. 

A  mortgagee  of  after-acquired  prop- 
erty, who  takes  possession  of  it  of  his 
own  motion,  before  proceedings  in  in- 
solvency are  instituted  against  the 
mortgagor,  has  a  valid  lien  upon  it  as 
against  the  assignees  in  insolvency'  of 
the  mortgagor,  although  the  mortgagor 
is  insolvent  at  the  time  possession  was 
taken,  and  the  mortgagee  knows  it. 
Chase  V.  Denny,  130  Mass.  566. 

A  stipulation  that  property  there- 
after to  be  acquired  shall  he  held  by  the 
creditor,  as  security  for  a  present  en- 
gagement, while  it  is  but  an  executory 
agreement,  yet  it  is  of  such  nature  as  to 
authorize  the  creditor  to  take  the  prop- 
erty into  his  possession  when  it  comes 
into  existence  and  is  the  subject  of 
transfer  by  the  debtor,  and  hold  it  for 
his  security ;  but  he  has  no  title  to  the 
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same  until  he  has  so  taken  it  int6  pos- 
session. Moodj  V.  Wright,  13  Mete. 
(Mass.)  17. 

Future  Crops. — See  Crops,'  subtitle, 
Mortgage  of  Growing  Crops,  4  Am.  i!^ 
Eng.  Encyc.  of  Law  902,  903,  904.  See 
also  Stearns  v.  Gaft'ord,  56  Ala.  544; 
Thrash  v.  Bennett,  57  Ala.  ii;6;  Jones  t;. 
Webster,  48  Ala.  109;  Cook  v.  Steel,  42 
Tex.  53;  McGee  v.  Fitzer,  37  Tex.  27; 
Cavce  V.  Stovall,  50  Miss.  396;  Stephens 
V.  Tucker,  55  Ga.  543;  Butler  v.  Hill, 
I  Biixt.  (Tenn.)  375;  Harris  t'.  Frank, 
52  Miss.  155;  Wood  V.  Lester,  29  Barb. 
(N.  Y.J  145;  Robinson  xi.  Ezzell,  72  N. 
Car.  231.  Compare  Hutchensen  v. 
Ford,  9  Bush  (K_y.)  318;  Comstock  v. 
Scales,  7  Wis.  159;  Bank  v.  Crary,  i 
Barb.  (N.  Y.)  542;  Reed  v.  Burrus,  58 
Ga.  574;  Stowell  v.  Bair,  5  111.  App. 
104.  For  a  more  restricted  doctrine, 
see  Gittings  v.  Nelson,  86  111.  591; 
Cudworth  V.  Scott,  41  N.  H.  456. 

Substituted  property  may  be  subject 
to  the  mortgage  in  instances,  as  new 
sails  substituted  for  old  ones.  South - 
"worth  ti.  Isham,  3  Sandf.  (N.  Y.)  448. 
See  generally  Hally  v.  Brown,  14  Conn. 
255;  Fowler  v.  Hoffman.  31  Mich.  215; 
Abbott  V.  Goodwin,  20  Me.  408;  Davis 
V.  Marx,  55  Miss.  376.  But  the  weight 
of  authority  is  that  subsequently  ac- 
quired prqperty,  although  it  has  been 
acquired  by  substitution,  or  renewal  of 
goods  on  hand  at  date  of  the  mortgage, 
or  bought  with  proceeds  of  the  sale  of 
articles  embraced  in  the  mortgage,  will 
not  be  embraced  by  the  lien  of  the 
mortgage  at  law.  Barnard  v.  Eaton,  2 
Cush.  (Mass.)  294;  Codman  v.  Free- 
man, 3  Cush.  (Mass.)  306;  Jones  v. 
Richardson,  10  Mete.  (Mass.)  4S1;' 
Chapin  v.  Cram,  40  Me.  561;  Rose  v. 
Bevan,  10  Md.  466;  St.  Louis  Drug  Co. 
V.  Darf,  7  Mo.  App.  590;  Hamilton  v. 
Rogers,  8  Md.  301;  Rhines  u.  Phelps,  8 
111.45s;  Williams  v.  Briggs,  ii  R.  I.  476. 

Earnings  of  a  vessel  for  a  voyage 
not  yet  undertaken  are  subject  of 
mortgage.  Langton  x>.  Horton,  i  Hare 
549;  In  re  Ship  Warre,  8  Price  256; 
Curtis  V.  Auber,  i  Jac.  &  W.  526. 

So  of  freight  generally  to  be  earned, 
without  specifying  any  particular  voy- 
age. Douglass  V.  Russel,  4  Sim.  524; 
Leslie  v.  Guthrie,  i  Bing.  697;  Linsday 
V.  Gibbs,  22  Beav.  522. 

And  furniture  of  hotel  3'et  to  be  ac- 
quired was  reserved  under  a  lien  in 
favor  of  lessor  of  hotel,  and  this  lien 
was  given  preference  over  a  subse- 
quently recorded  mortgage  of  the 
furniture  after  its  acquisition,   and   af- 


ter it  was  placed  in  the  hotel.     Wright 
V.  Bircher,  72  Mo.  179. 

A  mortgage  of  personal  property  not 
yet  in  esse,  the  production  of  which  is 
in  the  contemplation  of  the  parties,  will 
impose  a  lien  in  equity  thereon  when 
produced.  Following  Wright  ?'.  Bircher, 
72  Mo.  179;  Rutherford  v.  Stewart,  79 
Mo.  216. 

A  chattel  mortgage  of  "all  the  furni- 
ture, lumber  and  materials"  in  a  cer- 
tain furniture  factory  described,  and  all 
furniture  afterwards  made  in  said 
factory,  will  cover  furniture  afterwards 
manufactured  there  out  of  said  ma- 
terials and  lumber;  and  in  replevin  by 
the  mortgagee  for  such  furniture  after- 
wards manufactured,  it  is  error  to  ex- 
clude evidence  that  the  furniture  de- 
scribed in  the  complaint  was  made  in 
that  factory  of  said  materials.  Dehority 
V.  Paxson,  97  Ind.  253. 

What  the  Mortgage  Will  Cover. — 
The  mortgage  of  domestic  animals  will 
cover  their  increase.  Fonville  v.  Casey, 
I  Murph.  (N.  Car.)  3S9;  Gundy  v.  Bite- 
ler,  6  111.  App.  510;  Forman  v.  Proctor, 
9  B.  Mon  (ky.)  124;  McCarty  v. 
Blevins,  5  Yerg.  (Tenn.)  195.  In 
Winter  v.  Landphere,  42  Iowa  471,  a 
doubt  is  expressed  as  to  whelhsr  ■  the 
mortgage  of  a  cow  would  cover  her 
calf  beyond  the  weaning  time.  See  also 
Animai^s,  I  Am.  &  Eng.  Encyc.  of 
Law  571. 

Where  domestic  animals  are  mort- 
gaged during  the  period  of  gestation, 
the  offspring  when  born  will,  as  be- 
tween the  parties  to  the  mortgage,  be 
covered  thereby;  but  as  against  a  bona 
fide  purchaser  or  encumbrancer  ac- 
quiring his  title  or  Hen  without  notice 
of  the  facts  and  after  the  period  of  nur- 
ture has  passed,  such  oflspring  will  not 
be  covered  by  the  mortgage.  Funk.  v. 
Paul,  64  Wis.  3s;  54  Am.  Rep.  576. 
See  also  Accession,  i  Am.  &  Eng. 
Encyc.  of  Law  58,  59 

The  mortgage  Is  subject  to  whatever 
liens  nia3'  rest  upon  the  property  at 
the  time  of  its  acquisition  by  the  mort- 
gagor; as  a  mechanics'  lien  for  work 
done  and  materials  .furnished  on  and 
for  the  after-acquired  property.  Will- 
iamson V.  New  Jerse}'  Southern  R.  Co., 
28  N.  J.  Eq.  277;    s.  c,  29  N.  J.  Eq.  311. 

So  of  subsequently  acquired  property 
purchased  under  a  conditional  sale;  the 
mortgage  attaches  to  it  subject  to 
the  conditions.  Haven  -u.  Emery,  33 
N.  H.  66;  Taylor  v.  Burlington  etc. 
R.  Co.,  II  West.  Jur.  337.  So  property 
subsequentlj-    acquired   through   fraud 
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on  a  sufficient  consideration ;  any  benefit  to  the  mortgagor,  or  to 
a  third  person,  or  prejudice  to  the  mortgagee  sustained  at  the 
request  of  the  mortgagor,  will  suffice  to  support  the  mortgage.'^ 
Most  generally  mortgages  are  for  the  security  of  a  debt. 


stands  unaffected  by  the  mortgage-. 
■\Villiamson  z>.  New  Jersey  Southern  R. 
Co.,  2SN.J.  Eq.  J77. 

A  mortgage  given  by  a  railroad  com- 
pany upon  all  future  acquired  property, 
is  subject  to  any  liens  upon  such  prop- 
erty when  it  comes  into  the  company's 
possession.  New  .Orleans  etc.  R.  Co.  v. 
Mellen,  12  Wall.  (U.  S.)  362;  Chrisp 
V.  Miller,  5  Heisk.  (Tenn.)  211. 

Where  a  vendor  retained  a  lien  on 
the  future  crops  to  be  raised  on  the  land 
conveyed,  to  secure  the  payment  of  the 
purchase  raonej',  and  the  title  was  to 
become  absolute  in  the  purchaser  onlj' 
upon  compliance  with  the  conditions  of 
the  sale,  the  right  of  the  vendor  to  such 
crops  until  the  purchase  money  is  fully 
paid,  is  superior  to  that  of  beneficiaries 
under  a  mortgage  on  the  crops,  to  se- 
cure them  on  advancements  of  monej"" 
to  vendee  with  which  to  make  the  crops. 
Polk  V.  Foster,  7  Baxt.  (Tenn.)  98.  See 
Willink  V.  ISIorris  Canal  etc.  Co.,  4  N. 
].  Eq.  377;  United  States  r>.  New 
Orleans  R.  Co.,  12  Wall.  (U.  S.)  362. 

miscellaneous. — The  landlord  cannot 
make  a  valid  mortgage  of  the  crops  of 
rented  land.  Broughton  v.  Powell,  52 
Ala.   123. 

A  mortgage  of  crops  of  a  person 
cultivating  the  crop  on  shares  covers 
only  his  share.  McGee  v.  Fitzer,  37 
Tex.  27. 

The  mortgage  in  equity  attaches  as 
soon  as  the  crop  comes  into  existence. 
Butt  V.  Ellett,  19  Wall.  (U.  S.)  544; 
Lehman  v.  Marshall.  47  Ala.  363;  Ap- 
person  v.  Moore,  30  Ark.  56. 

A  growing  crop  is  an  interest  in  real 
estate;  and  a  mortgage  of  it  should  be 
recorded  with  mortgages  of  real  estate. 
Butler  V.  Hill,  57  Tenn.  375. 

Section  2972  of  Civil  Code,  Cali- 
fornia, keeps  alive  the  lien  of  a  mort- 
gage upon  a  growing  crop  only  so  long 
as  the  same  remains  on  the  land  of  the 
moHgagor.  Waterman  v.  Green,  59 
Cal.i42. 

A  crop  to  be  planted  on  one's  own 
land,  or  on  land  let  to  him,  as  well  as  a 
crop  planted  and  in  process  of  cultiva- 
tion, is  the  subject  of  valid  mortgage. 
Rawlings  v.  Hunt,  90  N.  C.  270. 

A  chattel  mortgage  upon  a   growing 


crop,  as  against  an  attaching  creditor, 
continues  to  be  a  lien  upon  the  crop  in 
the  possession  of  the  mortgagor  after 
severance  and  removal  from  the  land. 
Rider  v.  Edgar,  54  Cal.  127. 

A  verbal  mortgage  of  a  crop  which 
has  not  yet  been  planted,  though  valid 
as  between  the  parties,  does  not  con- 
vey a  legal  title  on  which  the  mort- 
gagee, without  having  acquired  the 
possession  of  the  crop,  can  maintain 
detinue  or  trover  against  a  third  person. 
{Dictum  to  the  contrary,  in  Brown  -'. 
Coats,  56  Ala.  439,  declared  erronoeus.) 
Rees  I'.  Coates,  65  Ala.   256. 

A  mortgage  of  crops  made  by  the 
mortgagor  of  the  realty,  in  possession,  is 
a  sale  of  the  crops,  and  in  law  operates 
such  a  severance  that  the  crops  will  not 
pass  at  a  subsequent  sale  under  the 
mortgage  of  the  realty.  White  v. 
Pulley,  27  Fed.  Rep.  436. 

The  mortgagee  of  a  growing  crop 
planted  b_v  a  tenant  under  a  contract 
which  entitles  the  landlord  to  a  por- 
tion of  the  crop,  only  succeeds  to  the 
interest  of  the  mortgagor:  and  where 
the  mortgage  is  made  by  the  tenant, 
and  the  mortgagee  takes  possession, 
harvests  the  crop,  and  converts  the 
whole  to  his  own  use,  he  is  liable  for 
the  share  of  the  landlord  on  a  proper 
demand  for  its  delivery.  Sunol  v. 
MoUoy,  63  Cal.  369.  See  generally. 
Crops;  subtitle  Mortgage  of  Growing 
Crops,  vol.  4,  p.  902. 

1.  Consideration. — Magruder  z'.  State 
Bank,  18  Ark.  9;  i  Selwyn  N.  P.  43; 
Wearse  v.  Pierce,  24  Pick.  (Mass.)  141; 
Jones  w.  Jones,  20  Iowa  388;  Haden  v. 
Buddensick,  4  Hun  (N.  Y.)  649; 
Simpson  v.  Robert,  35  Ga.  iSo. 

The  mortgagee's  liability  to  loss  on 
account  of  the  mortgagor,  furnishes  a 
sufficient  consideration  for  the  mort- 
gage given  to  secure  him  against  it,  as 
in  the  ordinary  case  of  indemnity 
mortgages.  Simpson  v.  Robert,  35 
Ga.  180.  And  is  just  as  much  a  con- 
sideration as  would  be  a  direct  benefit 
to  the  mortgagor.  Haden  v.  Budden- 
sick, 4  Hun  (N.  Y.)  649. 

See  generally  Banks  ?'.  Walker,  2 
Sandf.  (N.  Y.)  Ch.  344;  Pacific  Iron 
Works  V.   Newhall,    34   Conn.  67,  77; 
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Conwell  V.  Cliflford,  45  Ind.  392;  Mell 
■V.  Mooney,  30  Ga.  413;  Akerly  v.  Vilas, 
21  Wis.  89;  McDowell  v.  Fisher,  25  N. 
J.  Eq.  93;  Austin  v.  Grant,  i  Micii. 
490. 

Need  Not  be  an  Existing  One. — The 
consideration,  however,  need  not  be  an 
existing  one;  it  may  arise  subsequentlj', 
as  where  njortgages  are  made  for  the 
purpose  of  raising  money  by  subse- 
quent negotiations.  Mullison's  Estate, 
68  Pa,  St.  212;  Schaefer  v.  Reiley,  50 
N.  Y.  61.  But  in  such  case  the  mort- 
gage is  operative  only  from  the  time  of 
its  assignment  and  delivery  to  the  as- 
signee for  value.  Schaefer  v.  Reiley, 
50  N.  Y.  61.  It  cannot  affect  inter- 
vening rights.  Schaefer'  v.  Reiley, 
50  N.  Y.  61.  Or  to  secure  future 
advances,  i  Jones  on  Mort.  §  364,  et 
seq.  (2nd  ed.).  Or  it  may  have  arisen 
prior  to  the  execution  of  the  mortgage, 
as  when  given  to  secure  a  pre-exist- 
ing debt.  Cooley  v.  Hobart,  8  Iowa 
3^8;  Wright  V.  Bundy,  11  Ind.  398.  So 
the  renewal  or  extension  of  a  note  is 
sufficient  consideration  for  a  mortgage 
by  a  third  person  to. secure  it.  Magru- 
der  V.  State  Bank,  18  Ark.  9;  Bank  of 
Muskingum  v.  Carpenter,  Wright 
(Ohio)  729. 

Illustration  of  the  Doctrine  as  to  What 
Is  a  SufBolent  Consideration. — C,  being 
indebted  to  plaintiifs  upon  a  purchase  of 
goods,  transferred  the  goods  to  K  as 
part  of  the  price  of  larid  purchased  of 
K.  C  afterward  resol'd  the  land  to  K, 
and  received  as  part  of  the  price  the 
note  of  K  for  $1,000.  He  then  trans- 
ferred this  note  to  S  as  part  of  the 
price  of  another  tract  of  land  bought  of 
S,  and  secured  this  note  with  others  for 
the  remainder  of  the  purchase  money 
by  a  deed  of  trust  upon  this  land. 
Plaintiffs  threatened  proceedings  in 
bankruptcy  against  C,  to  prevent  which 
he  and  K  induced  S  to  endorse  without 
lecourse  the  $1,000  note  to  plaintiffs, 
and  to  place  the  same  in  escrow  with  a 
third  party,  to  be  delivered  to  plain- 
tiffs in  satisfaction  of  C's  indebtedness, 
upon  the  execution  and  delivery  to  S 
by  C  of  a  deed  of  trust  upon  said  tract 
of  land  securing  a  like  amount,  which 
C  then  promised  to  do,  and  afterward 
did.  Held,  that  this  promise  and  the 
abandonment  of  the  threatened  pro- 
ceedings in  bankruptcy  were  sufficient 
consideration  for  the  endorsement  to 
plaintiffs  by  S  of  the  $1,000  note.  Bell 
V.  Simpson,  75  Mo.  485. 

A  chattel  mortgage  to  secure  a  pre- 
existing debt  is  supported  by  a  sufficient 


consideration,  except  as  against  a  prior 
equity.  Louthain  v.  Miller,  85  Ind. 
161. 

To  Secure  Contingent  Liability  for 
Another's  Benefit. — Where  the  cashier 
of  a  bank  procured  plaintiff  to  execute 
his  note  to  the  bank,  to  be  used  as 
collateral  for  the  bank's  accommoda- 
tion, and  at  the  time  promised  to  pro- 
tect plaintiff  against  loss  on  account 
theretjf,  held  that  the  execution  of  the 
note  was  a  gopjd  consideration  for  the 
cashier's  promise,  and  a  good  consid- 
eration, also,  for  a  mortgage  afterwards 
made  by  him  to  plaintiff  to  secure  plain- 
tiff against  contingent  liability  on  the 
note.  See  authorities  cited  in  opinion. 
Duncan  v.  Miller,  64  Iowa  22j 

Where  a  mortgage  was  given  for  a 
certain  amount  and  recited  that  it  was 
also  to  secure  advances  necessary  to 
enable  the  mortgagor  to  enter  upon  a 
certain  business,  it  was  held  to  be  se- 
curity to  the  amount  of  its  face  for 
sums  advanced,  and  it  was  no  defence 
that  the  amount  advanced  was  more 
than  necessary  to  enable  the  mortgagor 
to  engage  in  the  said  business.  Lewis 
V.  Hartford  Silk  Mfg.  Co.,  56  Conn.  25. 

Where  a  note  was  signed  by  the 
mortgagee  as  surety,  on  March  29th, 
and  a  mortgage  to  indemnify  him  was 
made  by  the  principal  debtor  and  wife 
on  April  ist  following,  held,  that  there 
is  no  presumption  that  there  was  no 
consideration  for  the  mortgage.  Forbes 
V.  McCoy,  15  Neb.  632. 

A  mortgage,  unaccompanied  by  any 
negotiable  evidence  of  indebtedness, 
was  executed  bj'  the  defendant  to  S, 
and  by  him  assigned  for  value  to  plain- 
tiff; the  mortgage  recited  an  indebted- 
ness, but  in  fact  there  was  none.  Held, 
that  an  action  could  not  be  sustained 
by  the  plaintiff  upon  the  mortgage. 
Brown  v.  Witts,  57  Cal.  304. 

A  recital  of  "  ten  dollars  in  hand 
paid,"  as  the  consideration  of  a  mort- 
gage, is  sufficient  to  sustain  it  on  de- 
murrer for  want  of  consideration,  in 
the  absence  of  all  other  evidence. 
Grimball  v.  Mastin,  77  Ala.  553. 

Parol  Evidence  as  to. — Under  a  bill 
to  foreclose  or  to  redeem,  the  con- 
sideration of  the  mortgage  debt  is  open 
to  enquiry;  parol  evidence  will  be  re- 
ceived to  show  a  want  of  considera- 
tion, or  the  failure  or  illegality  of  the 
consideration;  also  to  establish  a  con- 
sideration of  the  same  kind,  not  incon- 
sistent with  that  which  is  expressed. 
But,  the  mortgage  being  a  security 
onlv    for    the    debt  which  was  in  the 
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[a)  Debt  Secured  by  Mortgage. — The  debt  must  be  ascer- 
tained, or  ascertainable.     Such  description   of  the  debt  as  will 


contemplation  of  the  parties  when  it 
was  executed,  parol  evidence  cannot  be 
received  to  show  that  it  was  intended 
to  secure  other  debts,  equally  meritori- 
ous, then  existing  between  them,  unless 
under  a  bill  to  reform  on  the  ground  of 
fraud  or  mistake.  The  consideration  of 
the  mortgage  and  secured  note,  as 
therein  recited,  being  a  debt  for  ad- 
vances made  and  to  be  made,  to  enable 
the  mortgagors  to  make  a  crop;  and  it 
being  shown,  in  defence  of  a  bill  'to 
foreclose,  that  the  advances  made 
during  the  current  year  were  less  than 
the  amount  specified,  and  had  been 
paid,  it  is  competent  for  the  mortgagee 
to  show,  by  parol,  that  a  pre-existing 
debt,  for  the  advances  made  during  the 
preceding  year,  was  also  included  in 
the  secured  note  and  mortgage.  Wil- 
kerson  v.  Tellman,  66  Ala.  532;  Ed- 
wards V.  Dwight,  68  Ala.  389;  Hamp- 
den Cotton  Mills  V.  Paj-son,  130  Mass. 
88;  Pennsylvania  Coal  Co.  v.  Blake, 
8sN.  Y.226. 

Where  parties  competent  to  contract, 
and  dealing  bona  fide,  have  made  a 
settlement  of  their  accounts,  and  a 
mortgage  is  executed  by  the  one  to  the 
other  for  notes  for  an  amount  cover- 
ing both  the  balance  found  due  him. 
and  an  additional  sum  for  forbearance, 
the  mortgage  is  supported  by  a  suffi- 
cient consideration.  McLane  v,  Piag- 
gio,  24  Fla.  71. 

In  an  action  against  the  heirs  and 
administrator  of  a  deceased  mortgagor, 
to  foreclose  mortgages,  answers  that 
the  mortgages  were  given  to  secure  pre- 
existing debts,  there  being  no  new  con- 
sideration therefor,  and  that  the 
decedent's  estate  was  insolvent,  contain 
no  defence.   Evans  v.  Pence,  78  Ind.  439. 

Entry  by  Owner  Upon  Lands  Il- 
legally Sold  and  Conveyed;  Considera- 
tion of  Deed  or  Mortgage. — When 
lands,  belonging  to  the  statutory  sepa- 
rate estate  of  a  married  woman,  have 
heen  sold  or  conveyed  by  her  husband 
pnly,  or  by  a  conveyance  which  was 
inoperative  to  pass  her  estate,  she  may 
at  any  time  peaceably  enter  into  the 
possession,  by  herself  or  her  agent, 
whenever  she  can  do  so;  and  having 
regained  the  possession  peaceably,  and 
then  sold  and  conveyed  to  a  third  per- 
son, who  sold  and 'conveyed  by  quit- 
claim to  the  original  purchaser,  putting 
mm  in  possession,  and  taking  a  mort- 


gage on  the  land  to  secure  the  pay- 
ment of  the  purchase  money,  the  mort- 
gage is  suppt)rted  by  a  valid  and  ade- 
quate consideration.  Vaughan  f. 
Marable,  64  Ala.  60. 

It  is  a  presumption  of  fact  that  the 
sum  mentioned  in  a  mortgage  as  the 
consideration  therefor  is  correctly 
stated,  and  very  convincing  proof  is 
required  to  rebut  its  presumption.  Wis- 
wall  V.  Ayres,  41  Mich.  324. 

As  between  the  parties  and  their  rep- 
resentatives, the  consideration  named 
in  a  mortgage  does  not  determine  the 
amount  of  a  mortgage  given  for  both 
present  and  future  indebtedness;  but 
the  mortgage  stands  as  security  for  the 
liabilities  incurred  under  the  .contract 
set  forth  in  the  condition,  and  is  not, 
when  of  record,  notice  of  the  amount 
due  upon  it,  nor  a  limitation  of  the 
amount  secured  thereby'.  Keyes  v. 
Bump,  59  Vt.  391. 

Where  one  having  no  title  had  executed 
a  warranty  deed  to  a  purchaser  of  town 
lots,  and  the  purchaser  had  taken  posses- 
sion, and  had  not  been  ousted  by  a  supe- 
rior title,  and  then  had  given  a  note  and 
mortgage  to  the  grantor  to  secure  a  de- 
ferred payment,  it  cannot  be  regarded 
as  a  case  of  total  failure  of  considera- 
tion.    Sunderland  v.  Bell,  39  Kan.  21. 

A  mortgage  is  based  upon  a  valid 
present  consideration  when  given  to 
secure  a  cash  loan  and  a  pre-existing 
debt,  and  is  not  given  merely  to  secure  a 
pre-existing  debt,  and  the  mortgagees 
will  be  protected  to  the  full  amount, 
when  they  have  accepted  the  mortgage 
in  good  faith  and  without  notice  of  any 
equities.     Branch  v.  GriiBn,  99  N.  Car. 

173- 

The  fact  that  a  mortgage  has  been 
given  for  a  larger  sum  than  actually 
due,  or  that  it  in  some  particulars  mis- 
describes  the  note  which  it  was  intended 
to  secure,  will  not  affect  its  validity  as 
to  creditors  or  subsequent  purchasers, 
when  it  appears  to  have  been  executed 
in  good  faith  and  for  a  valuable  con- 
sideration.    Mazro  V.  Ware,  38  Minn. 

443-  .    •  , 

It  is  not  a  good  plea  to  a  foreclosure 
bill  that  a  wife  who  had  relinquished 
her  dower  by  joining  with  her  husband 
in  executing  a  mortgage,  valid  as  to 
him,  did  so  "without  any  pecuniary 
consideration  thereunto  moving  her." 
McLane  v.  Piaggio,  24  Fla.  71. 
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enable  those  interested  by  enquiry  to  identify  it  will  satisfy  the 
requirements  of  the  law,'  but  while  this  is  so,  the  debt  must  come 
fairly  within  the  terms  used.^  It  "must  so  define  the  debt  that 
other  debts  may  not  be   substituted.^ 


1.  Identity  of  Debt. — Pike  v.  Collins, 
33  Me.  38;  Baxters.  Mclntire,  13  Gray 
(Mass.)  16S;  Somersworth  Sav.  Bank 
V.    Roiierts,    38  N.  H.    2:;;   Sheafe   ■?'. 

■Gerry,  18  N.  H.  245;  Gilman  v.  INloodj', 
43  N.  H.  239;  Lewis  v.  DeForrest,  20 
Conn.  427;  Merrills'T'.  Swift,  18  Conn. 
257;  Soiile  V.  Albee,  31  Vt.  142;  Sey- 
mour V.  Darrow,  31  Vt.  122;  McDaniels 
V.  Colvin,  16  Vt.  300;  Hurd  v.  Robin- 
son, II  Ohio  St.  232;  Gill  V.  Pinney,  12 
Ohio  St.  38;  Tousley  v.  Tousley,  5 
Ohio  St.  78;  Shirras  v.  Caig,  7  Cranch 
(U.  S.)  34;  Truscott  V.  King,  6  Barh. 
(N.  Y.)  346;  Stuyvesant  v.  Hall,  2 
Barb.  (N.  Y.)  Ch.  151;  Stanford  v. 
Andrews,  12  Heisk.  (Tenn.)  664.  Corn- 
fare  Hart  V.  Chalker,  14  Conn.  77; 
Pettibone  v.  Griswold,  \  Conn.  158; 
Crane  v-  Denning,  7  Conn.  3S7,  388; 
Booth  V.  Barnum,  g  Conn.  286;  BoUes 
V.  Chauncy,  8  Conn.  390;  St.  John  v. 
Camj-f,  17  Conn.  222;  Metropolitan 
Bank  V-  Godfrey,  23  III.  579;  Pearce  v. 
Hall,  12  Bush  (Ky.)  209,  The  weight 
of  authority,  however,  supports  the 
text.  Where  the  debt  is  described  ifi 
the  mortgage  as  a  certain  sum  "or 
thereabout"  the  mortgage  is  good  for  an 
amount  not  materialh'  larger  than  the 
debt  mentioned.  Booth  v,  Barnum,  9 
Conn.  286.  If,  however,  the  note  pro- 
duced be  totally  variant  from  that  de- 
scribed in  the  mortgage,  parol  evidence 
to  identify  it  is  inadmissible  in  an  action 
at  law.  FoUet  v.  Heath,  15  \yis, 
60  L. 

2.  Must  Come  Fairly  Within  the  Terms 
Used. — Storms  v.  Storms,  3  Bush  (Ky.) 
77;  Doyle  V.  White,  26  Me.  341;  Turn- 
bull  V.  Thomas,  i  Hughes  (Ky.)  172. 

But  a  mortgage  to  secure  all  the 
debts  due  from  the  grantor  to  the 
grantee  and  all  liabilities  of  the  latter 
as  surety  for  the  former,  is  sufficiently 
descriptive.  Vanmeter  "v.  Vanmeter,  3 
Graft.  ( Va.)  148.  See  also  Michigan  Ins. 
Co.  V.  Brown,  11  Mich.  265.  So  also 
where  the  mortgage  stated  that  the 
mortgagee  was  accommodation  endorser 
and  signer  for  the  mortgagors  of  sun- 
dry notes,  drafts  and  bills  of  exchange 
to  amount  of  $50,000,  which  were  then 
maturing;  and  that  they  were  unable  to 
give  a  particular  description  of  them, 
the    description    was    held     sufficient. 


Lewis  -'.  DeForest,  20  Conn.  427.  But 
a  mortgage  to  secure  a  gross  sum  which 
tlie  mortgagee  was  at  liberty  to  furnish 
in  materials  for  a  designated  improve- 
ment of  the  mortgagor  was  held  not  to 
cover  a  collateral  liability  assumed  by 
the  mortgagee  as  surety  or  grantor  of 
the  mortgagor.  Doyle  v.  Wliite,  26 
Me.  341. 

3.  But  Whatever  form  the  debt  may 
assume,  -so  long  as  it  can  be  traced  tlie 
mortgage  secures  it.  Patterson  v.  John- 
ston, 7  Ohio  225;  Van  Wagner  v.  Van- 
Wagner,  7  N.  j".  Eq.  27. 

A  mortgage  described  the  debt  as  a 
note  of  $1,000,  which  was  never  giyen, 
but  the  mortgagor  was  indebted  to  thC| 
mortgagee  for  goods  sold  to  the  amount 
of  $756,  and  the  mortgagee  had  agreed  to 
advance  the  additional  goods  up  to  the 
sum  of  $1,000,  the  mortgage  having 
been  made  as  security  for  tlie  whole;  it 
was  held  that,  as  against  an  attaching 
creditor,  the  mortgage  Was  void.  The 
indebtedness  actually  existing  could  not 
be  substituted  for  that  described  in  the 
mortgage.  Branchall  -v.  Flood,  41 
Conn.  68;  Pettibone  v.  Griswold,  4 
Conn.  158;  Stoughton  v.  PasCo,  5 
Conn.  442,  446;  Crane  v.  Denning,  7 
Conn.  387;  Hubbard  v.  Sayage,  8 
Conn.  215;  Booth  ».  Barnum,  9  Conn. 
386. 

It  is  not  necessary  to  the  validity  of 
a  trust  deed,  that  it  should  truly  state 
the  debt  it  is  intended  to  secure;  but  it 
may  stand  as  a  security  for  the  real 
equitable  claims  of  the  cestui  que  trust 
if  they  appear  to  be  bona  fide  and  are 
satisfactorily  proven  to  be  the  debts  in- 
tended, in  fact,  to  be  secured.  Riggs  v. 
Armstrong,  23  W.  Va.  760. 

The  consideration  named  in  a  mort- 
gage does  not  determine  the  amount  of 
the  mortgage  debt,  nor  is  it,  when 
ot  record,  notice  of  tlie  amount  due,  nor 
a  limitation  of  the  amount  secured 
thereby.     Keyes  v.  Bump,  59  Vt.  391- 

A  mortgage  which  describes  the  note 
it  secures,  by  giving  the  date,  the 
amount,  the  time  of  paj'ment  and  the 
rate  of  interest,  is  sufficient  without 
giving  the  names  of  the  maker  or 
makers.  Ogborn  v.  Eliason,  77  If"'' 
393;  Boyd  -0.  Parker,  «  Md.  182.  A 
description   of'  the   legal  effect  of  the 


756 


Essentials  of  a  Mortgage.  MOR  TGA  GES.        Consideration  of  Mortgages. 

Parol  evidence  may  be  received  to  identify  the  indebtedness  se- 
cuued.* 

A  mortgage  may  be  given  to  secure  an  unliquidated  debt  ;**  or 
a  balance  that  may  remain  after  application  of  certain  credits  ;* 
or  a  future  or  contingent  debt  as  against  an  unregistered  mort- 
gage,* or  a  sum  to  be  ascertained  by  an  award.*  When  the 
mortgage  is  for  the  payment  of  an  antecedent  debt,  the  mort- 
gagee is  not  in  the  attitude  of  a  purchaser  for  value  within  the 
protection  of  the  doctrine  of  innocent  purchaser  for  value  without 
notice.*'     It  sufifices  that  the  debt  exists,  and  it  is  not  essential  to 


note  is  sufBcient.  AuU  v-  Lee,  6i  Mo. 
1 60. 

It  is  not  essential  to  the  validity  of  a 
deed  of  trust  that  the  paper  intended  to 
be  secured  shall  be  accurately  described. 
If  the  description,  though  indefinite,  is 
capable  of  being  rendered  certain  by 
the  use  of  parol  evidence,  it  is  sufficient, 
Williams  v.  Moniteau  Bank,  72  Mo. 
292. 

The  law  does  not  require  literal  ex- 
actness in  describing  a  debt  secured  by 
a  mortgage;  and  a  statement  that  it  is 
given  to  secure  notes  amounting  to  a 
specified  sum,  drawing  a  certain  named 
interest,  held  by  A.  B  and  C,  upon 
which  D  and  E  aie  sureties,  is  a  suffi- 
cient description.  yEtna  Life  Ins.  Co. 
V.  Finch,  84  Ind.  301. 

A  mortgage  alone,  without  the  pro- 
duction of  the  notes  secured  by  it.  is 
evidence  of  title  and  the  mortgage  debt. 
It  is  the  mortgagor's  admission  to  that 
effect.  Whether  sufficient  and  satis- 
factory or  not,  depends  upon  the  accom- 
pan\'ing  circumstances.  Powers  v. 
Patten,  71  Me.  5S3. 

A  mortgage  executed  to  secure  a  note 
attached  to  it  is  binding,  though  the 
note  is  not  signed;  and  there  is  no  error 
in  allowing  the  note  to  be  read  in  evi- 
dence, it  being  apart  of  the  mortgage. 
McFadden  i'.  State,  82  Ind.  55S. 

All  written  instruments  referred  to 
in  deeds  and  contracts,  with  sufficient 
explicitness  to  identify  them,  .ire  to  be 
regarded  as  so  far  constituting  a  part  of 
such  deeds  and  contracts  as  to  be  read 
with  them  in  order  to  determine  their 
terms  and  conditions.  Accordingly, 
where  a  mortgage  failed  to  recite  the 
amount  of  the  note  secured  thereby, 
but  referred  to  the  note  by  its  date,  the 
names  of  the  maker  and  payee,  the  date 
of  its  maturity,  the  rate  of  interest  pro- 
vided for,  and  the  time  it  became  pay- 
able, held  that  this  was  sufficient  to 
identify  the  note,  and  that  the  recording 


of  the  mortgage  gave  notice  to  a  subse- 
quent mortgagee  of  the  existence  of  the 
lien  and  the  amount  thereof.  See 
authorities  collated  by  Beck,  J.  Fete-s 
V.  O'Laughlin,  62  Iowa  532. 

1.  Parol  Evidence.^Babcpck  v.  Lisk, 
57  111.  327;  New  Hampshire  Bank  v. 
Willard,  10  N.  H.  210;  Prescott  v. 
H.iyes,  43  N.  H.  593;  Melvin  -'.  Fel- 
low's, 33  N.  H.  401;  Goddard  v. 
Sa^vver,  9  Allen  (iSIass.)  78;  Johns  V. 
Church,  12  Pick.  (Mass.)  557;  AuU  v. 
Lee,  61  Mo.  160;  Bell  f.  Fleming,  12  N. 
j:  Eq.  13;  Doe  v.  McLosk3',  i  Alar  708; 
Jackson  -v.  Bowen,  7  Cow-.  i;N.  Y.)  13; 
Stanford  v.  Andrews,  12  Heisk.  (Tenn.) 
664.  And  although  the  nriortgage  may 
purport  to  have  been  given  to  secure  a 
definite  sum,  it  may  be  shown  by  parol 
that  it  was  given  to  secure  an  open  ac- 
count, the  balance  continuallv  varying. 
Esterly  v.  Purdey,  50  How.  (N.Y.)  Pr. 
350.  Parol  evidenceis  competent  to  show 
that  a  mortgage  purporting  to  secure  a 
note  of  an  amount  certain,  described  in 
the  mortgage,  was  in  fact  security  for 
future  advances,  not  to  exceed  the  sum 
specified  as  the  amount  of  the  note. 
Moses  X'.  Hatfield,  27  S.  Car.  324. 

2.  Unliquidated  Debt. — De  Mott  v. 
Benson,  4  Edw.  (N.Y.)  Ch.  297.  But 
in  ]Ve~M  Hampshire,  it  cannot  be  made 
to  cover  unliquidated  damages,  the 
statute  requiring  that  the  debt  shall  be 
expressed  in  the  mortgage.  Bethlehem 
V.  Annis,  40  N.  H.  34. 

3.  A  Balance. — Clark  t'.  Bancrofl:,  13 
Iowa  320. 

4.  Contingent  Detit. — Moore  v.  Rag- 
land,  74  N.  Car.  343. 

5.  A  Sum  Ascertained  lay  an  Award. — 
Emery  f.  Owings,  7  Gill   (Md.)  48S. 

6.  Where  Mortgage  Is  for  Antecedent 
Deljt. — Manhattan  Co.  v.  Evertson,  6 
Paige  (N.  Y.)  4^7;  Van  Huesen  v. 
Radcliff,  17  N.  Y.  "iSo,  584;  Cary  v. 
White,  7  Lans.  (N.  Y.)  i;  Padgette  v. 
Lawrence,  10  Paige  (N.  Y.)   170,   180; 
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the  validity  of  the  mortgage  that  there  should  be  any  evidence  of 
it  beyond  what  is  furnished  by  the  recitals  of  the  mortgage.' 
And  a  mistake  in  describing  it  will  not  ordinarily  invalidate  the 
mortgage.^  The  mortgage  cannot  be  so  extended  as  to  cover 
other  debts  or  future  advances  to  the  prejudice  of  third  persons 
who  have  acquired  rights  in  the  property,  when  the  mortgage 
secures  a  specific  supn.* 

(J))  Mortgages  Not  Securing  Paym.ent  of  Money.— As 
mortgages  conditioned  for  the  support  of  the  mortgagee.*     They 


Weaver  v.  Barden,  49  N.  Y.  386; 
Stalker  v.  McDonald,  6  Hill  (N.  Y.) 
93;  Dickerson  v.  Tillinghast,  4  Paige 
(N.  Y.)  215;  Coddington  v.  Bay,  20 
Johns.  (N.  Y.)  637;  Westervelt  v. 
Half,  2  Sandf.  (N.  Y.)  Ch.  98;  Union 
Dime  Sav.  Inst.  v.  Duryea,  67  N.  Y. 
84;  DeLancy  f.  Stearns,  66  N.  Y.  157; 
Morse  v.  Godfrey,  3  Story  (U.  S.)  364, 
389;  Pancoast  v.  Duval,  26  N.  J.  Eq. 
445;  Wingus  V.  Condit,  23  N.  J.  Eq. 
313;  Gaflford  V.  Stearns,  51  Ala.  434; 
Short  V.  Battle,  52  Ala.  456;  Alexander 
V.  Caldwell,  55  Ala.  517;  Coleman  v. 
Smith,  55  Ala.  36S;  Zorn  v.  Railroad 
Co.,  5  S.  Car.  go;  Metropolitan  Bankw. 
Godfrey,  23  111.  579. 

In  the  case  last  cited  it  was  held  that 
an  endorsee,  taking  a  negotiable  note  be- 
fore maturity  as  payment  or  security 
for  a  pre-existing  debt,  is  a  holder  for 
value,  and  takes  free  from  latent  de- 
fences on  the  part  of  the  maker. 

If  the  mortgagee  has  been  induced 
to  make  an  advance  in  order  to  secure 
a  pre-existing  debt,  he  is  nevertheless  in 
the  attitude  of  an  innocent  purchaser 
for  value,  and  entitled  to  the  protection 
of  that  defence.  It  is  enough  that  the 
new  consideration  constitutes  a  sub- 
stantial part  of  the  debt.  Gordon  v. 
English,  3  Lea  (Tenn.)  634,  641;  Hog- 
get V.  White,  2  Swan  (Tenn.)  265,  268; 
Finnegan  v.  Finnegan,  3  Tenn.  Ch. 
510;  Bass  J'.  Wheless,  2  Tenn.  Ch.  531. 
In  such  case  the  presumption,  in  the 
absence  of  proof,  is  that  the  mortgagee 
made  the  new  advance  for  the  purpose 
of  obtaining  the  additional  security  for 
the  antecedent  debt.  Baggarly  v. 
Gaither,  2  Jones  Eq.  (N.  Car.)  85; 
Glidden  v.  Hunt,  24  Pick.  (Mass.)  221; 
Percival  v.  Trampton,  2  Crompt.  M.  & 
R.  180;  Finnegan  v.  Finnegan,  3  Tenn. 
Ch.  510. 

The  giving  of  further  time,  however 
short,  for  the  payment  of  an  existing 
debt,  supported  by  a  valid  agreement, 
is  a  valuable  consideration,  and  consti- 
tutes  the  mortgagee   a   purchaser   for 


value  within  the  protection  of  this  rule. 
Schumpert  v.  Dillard,  55  Miss.  348. 

As  between  mortgagor  and  mort- 
gagee and, their  privies,  a  mortgage  to 
secure  an  antecedent  debt  is  valid. 
Steiner  v.  McCall,  61  Ala.  413. 

1.  Existence  of  Debt  Sufficient. — 
Mitchell  V.  Burnham,  44  Me.  286; 
Smith  V.  People's  Bank,  24  Me.  185; 
Berger  v.  Hughes,  5  Hun  (N.  Y.)  180; 
Goodhue  V.  Berrien,  2  Sandf.  (N.  Y.) 
Ch.  630;  Eacho  v.  Cosby,  26  Gratt. 
(Va.)  113;  Flagg  V.  Mann,  2  Sumn.  (U. 
S.)  486;  Hogdon  V.  Shannon,  44  N.  H. 
572;  Farmers'  Loan  &  Trust  Co.  -u. 
Curtiss,  7  N.  Y.446;  Coutantf.  Servoss, 
3  Barb.  (N.  Y.)  12S;  Griffin  v.  Crans- 
ton, I  Bosw.  (N.  Y.)  281;  Jackson  v. 
Bowen,  7  Cow.  (N.  Y.)   13. 

2.  Porter  v.  Smith,  13  Vt.  492. 

3.  Large  v.  Van  Doren,  14  N.  J.  Eq. 
208;  Taylor  v.  Atlantic  etc.  R.  Co.,  55 
How.  (N.  Y.)  Pr.  275;  Stoddard  'v. 
Hart,  23  N.  Y.  556;  Townsend  v.  Em- 
pire Stone  Dressing  Co.,  6  Duer  (N. 
Y.)  208;  Beekman  Fire  Ins.  Co.  v.  First 
M.  E.  Church,  29  Barb.  (N.  Y.)  658; 
Tunno  v.  Roberts,  16  Fki.  738;  iVIc- 
Gready  v.  McGready,  17  Mo.  597;  Bel- 
loc  V.  Davis,  38  Cal.'  242;  Burchafd  v. 
Frazer,  23  Mich.  224. 

4.  Mortgages  for  Support. — Soper  v. 
Guernsey,  71  Pa.  St.  219;  Henry  v. 
Tupper,  29  Vt.  358;  Flanders  v.  Lam- 
phear,  9  N.  H.  201 ;  Eastman  v.  Batchel- 
der,  36  N.  H.  141;  Bethlehem  -v.  Annis, 
40  N.  H.  34;  Rhodes  v.  Parker,  10  N. 
H.  83;  Dearborn  v.  Dearborn,  g  N.  H. 
117:  Brown  v.  Leach,  35  Me.  39,  41; 
Hill  r".  Moore,  40  Me.  515;  Bryant  n. 
Erskine,  55  Me.  153;  Furliish  v.  Sears, 
2  Cliff.  (U.  S.)  454;  Evans  v.  Norris,  6 
Mich.  369;  Hawkins  v.  Clermont,  IJ 
Mich.  511;  Wilder  v.  Whittemore,  15 
Mass.  263;  Thayer  v.  Richards,  iq  Pick. 
(Mass.)  398;  Hubbard  v.  Hubbard,  u 
Allen  (Mass.)  586;  Pettee  v.  Case,  2 
Allen  (Mass.)  546;  Gibson  v.  Taylor,  6 
Gray  (Mass.)  310;  Jenkins  v.  Stetson,  9 
Allen  (Mass.)   128;  Fiske  v.  Fiske,  20 


758 


Essentials  of  a  Moitgage. 


MORTGAGES. 


Execution  and  Delivery. 


are  generally  framed  in  such  terms  that  the  court,  by  an  award  of 
damages,  can  compensate  the  mortgagee  for  the  non-performance. ^ 
Of  this  class  also  are  mortgages  to  secure  the  fidelity  of  designated 
persons.^ 

4.  Execution  and  Delivery. — The  execution  and  delivery  of  the 
mortgage,  and  its  acceptance  by  the  mortgagee,  are  essential  to 
its  vaUdity.* 


Pick.  (Mass.)  499:  Marsh  v.  Austin,  i 
.\lle'n  'Mass.)  235;  Daniel  X).  Eisenlord, 
10  Mich.  454;  Gilson  v.  Gilson,  2  Allen 
(Mass.)  115;  Lanfair  v.  Lanfair,  iS 
Pick.  (Mass.)  299. 

Sucli  a  mortgage  is  subject  to  re- 
demption. Brjant  v.  Erskine,  55  ]Me. 
153;  Bethlehem  v.  Annis,  40  N.  H.  34, 
43;  Henry  v.  Tupper,  29  Vt. 35S;  Dunk- 
lee  V.  Adams,  20  Vt.  415;  Soper  v. 
Guernsey,  71  Pa.  St.  219. 

The  defendant  owned  and  Avas  occu- 
pying a  farm,  on  which  was  a  mortgage 
with  this  condition :  "Provided 
if  I,  the  said  Alfred  Bennett,  m^'  heirs, 
etc.  .  .  .  shall  well  and  tru]\'  sup- 
port or  maintain  Emeline  Temple 
.  during  her  natural  life,  if  she 
shall  •  stay  with  the  said  Bennett 
during  said  term;  but  if  she  shall 
choose  to  leave  him  and  be  supported 
elsewhere,  the  said  Bennett  is  to  pay 
her  $300."  The  said  Emeline  went  to 
the  plaintiiFs  voluntarily,  and  for  no 
other  furfose  than  a  visit.  The  proof 
showed  that  she  was  not  justified  in 
leaving  defendant  because  she  had  not 
been  properly  cared  for.  While  at  plain- 
tiff's, she  was  taken  ill.  She  never  exer- 
cised the  right  of  support  elsewhere,  and 
does  not  claim  the  $300.  Held,  that  the 
land  is  not  chargeable  for  her  support 
elsewhere.  Lindsey  v.  Bradley,  53 
Mich.  682. 

Breach  of  the  condition  of  a  bond 
given  by  a  son  to  support  his  parents 
during  their  natural  lives,  entitles  the 
parents  to  foreclose  the  mortgage  se- 
curing the  bond,  but  does  not  necessa- 
rily entitle  them  to  the  full  penalty  of 
the  bond  as  damages,  especially  if  the 
condition  has  been  satisfactorily  carried 
out  for  some  years,  and  no  evidence  is 
given  of  the  actual  injury  resulting 
from  the  breach.  Wright  v,  Wright, 
49  Mich.  624. 

If  land  be  conveyed  to  a  grantee  sub- 
ject to  the  support  of  a  certain  man 
and  wife  not  parties  to  the  deed  during 
their  natural  lives,  which  support  the 
deed  declares  to  be  attached  to  the  land 
conveyed  and  to  be  a  lien  upon  it,  this 


express  trust  will,  at  the  instance  of 
this  man  and  his  wife.,  be  enforced  by 
a  court  of  equity,  if  the  support  is 
not  furnished  to  them;  and,  if  necessary, 
the  land  will  be  sold  to  furnish  such 
support,  and  to  paj'  what  such  support 
was  worth  during  the  time  the  grantee 
neglected  to  furnish  it.  Sucli  a  trust  is 
not  void  for  uncertaintj',  as  by  the  sup- 
port of  man  and  wife  is  meant  such 
support  as  is  proper  and  suitable  to 
them  in  their  station  in  life;  and  the 
amount  required  to  furnish  such  sup- 
port can  be  ascertained  with  reasonable 
certainty.  Johnson  v.  Billups,  23  W. 
Va.  6S5. 

The  mortgagee  of  land,  with  the 
mortgage  conditioned  for  the  support 
of  himself  and  his  wife  during  their 
joint  lives  and  the  life  of  the  survivor, 
is  a  trustee  for  that  purpose,  and  on  his 
death  and  condition  of  the  mortgage 
broken  the  court  will  appoint  a  trustee 
to  appropriate  the  land  for  the  pur- 
poses of  the  trust.  Perkins  u.  Perliins, 
60  N.  H.  373. 

1.  Hoyt  V.  Bradley,  27  Me.  242; 
Austin  V.  Austin,  9  Vt.  420;  2  Greehl. 
Cruise,  80  n. 

2.  Stoughton  V.  Pasco,  5   Conn.   442. 

3.  Execution  and  Delivery. — Hoadley 
V.  Hadley,  48  Ind.  462;  Freeman  v. 
Peay,  23  Ark.  439;  Croft  v.  Bunster,  9 
Wis.  503;  Milliken  v.  Hann,  36  Ind. 
166.  An  actual  delivery  is  not  necessary; 
it  suffices  that  there  is  some  act  which, 
in  contemplation  of  law,  amounts  to  a 
deliver}'.  Foley  v.  Howard,  8  Iowa  56; 
Truman  v.  McCallum,-  20  Wis.  360. 
Registration  does  not  operate  as  de- 
livery. Hawkes  v.  Pike,  105  Was,.  5^0. 
But  the  filing  of  it  for  record  by  tlie 
mortgagor,  and  its  subsequent  posses- 
sion by  the  mortgagee,  is  sufficient 
proof  of  its  delivery.  Haskill  v.  Sevier, 
25  Ark.  152;  Carnall  v.  Duvall,  22  Ark. 
136.  And  any  act  upon  tire  part  of  the 
mortgagor  subsequently  to  the  making 
of  the  mortgage  and  after  he  has  parted 
with  the  possession  of  it,  by  which  he 
recognizes  the  rights  of  the  mortgagee 
in  it,  will  constitute  a  delivery.     Nazro 
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V.  Ware,  38  Minn.  443;  Dooley  v.  Pot- 
ter, 140  Mass.  49;  Terhune  v.  Oldis,  44 
N.  J.  Eq.  146;  Wolf  V.  Driggs,  44  N.  J. 
Eq.  363;  Flint f.  Phipps,  16  Oregon  437. 
As  to  what  is  sufficient  redelivery,  see 
Durfee  v.  Knowles,  2  N.  Y.  S.  446,  where 
a  mortgage  and  note  were  placed  in  the 
hands  of  a  third  person  to  be  delivered 
to  mortgagee  on  happening  of  a  certain 
event,  and  were  delivered  without  wait- 
ing for  the  event, — there  was  no  deli  very 
of  the  mortgage;  and  it  was  inoperative, 
even  as  to  a  bona  fide  holder  for  value. 
Chipman  v.  Tucker,  38  Wis.  43.  See 
also  Powell  v.  Conant,  33  Mich.  396; 
Burson  v.  Huntington,  21  Mich.  415; 
Andrews  v.  Thayer,  30  Wis.  228. 
Where  the  person  named  as  mort- 
gagee in  the  mortgage  never  had  any 
knowledge  of  or  interest  in  the  mort- 
gage, and  it  never  came  into  his  posses- 
sion, the  m'ortgage  is  void  for  want  of 
delivery.     Shirlej'  v.  Burch,  16  Oregon 

S3- 

A  mortgage  not  signed,  though  dulv 
witnessed,  acknowledged  and  delivered, 
is  void.  Goodman  v.  Randall,  44  Conn. 
321.  Of  mortgages,  the  one  first  exe- 
cuted has  priority  of  lien.  The  lien 
begins  with  the  execution  and  delivery, 
and  not  with  the  paj'ment  of  the  money 
indemnified  against.  Krutsinger  v. 
Brown,  72  Ind.  466. 

Delivery  Must  be  Voluntary. — A  de- 
livery to  be  legal  and  operative  must  be 
voluntar3':  that  is  it  must  be  in  accord- 
ance with  the  intention  of  the  grantor; 
and  if  not  so  delivered  the  title  will  not 
pass.     Tisher  v.  Beckwith,  30   Wis.  55. 

Acceptance  of  tlie  Mortgage  by  the 
mortgagee  is  essential,  but  his  posses- 
sion of  the  instrument  is  presumptive 
evidence  of  its  acceptance.  Chandler 
V.  Temple,  4  Cush.  (Mass.)  285;  Wol- 
verton  v.  Collins,  34  Iowa  238.  Accept- 
ance may  be  presumed,  also,  as  be- 
tween him  and  the  mortgagor  and  the 
mortgagor's  heirs,  devisees  and  or- 
dinary creditors,  from  the  fact  that 
the  mortgage  is  beneficial  to  him. 
Bell  V.  Farmers'  Bank  of  Ky.,  11 
Bush  (Ky.)  34.  But.  not  as  against 
others  who  have  acquired  an  interest  in 
the  property.  Freeman  v.  Peay,  23 
Ark.  439;  Tuttle  v.  Turner,  28  Texas 
759;  Evans  v.  White,  53  Ind.  i;  Bell  v. 
Farmers' Bank  of  Ky.,  11  Bush  (K3'.) 
34.  Where  there  are  intervening  rights 
against  the  mortgaged  property  between 
the  time  the  mortgage  is  made  and  its  de- 
livery to  and  acceptance  by  the  mort- 
gagee, the  mortgage  is  subordinate  to 
them.     Schjefer  v.  Reilly,  50  N.  Y.61. 


Such  subsequent  acceptance  makes  it 
operative  only  from  the  time  of  accept- 
ance, as  to  the  intervening  interests. 
Goodsell  V.  Stinson,  7  Blackf.  (Ind.) 
437;  Woodbur)'  v.  Fisher,  20  Ind.  3S7; 
Bell  V.  Farmers'  Bank  of  Ky.,  11  Bush 
(Ky.)  34.  But  where  there  was  an  agree- 
ment for  a  loan  which  was  to  be  secured 
by  mortgage,  and  the  mortgage  was 
made  accordingly,  and  acknowledged 
and  put  of  record,  and  the  mortgage  de- 
livered upon  payment  of  the  money,  it 
was  given  priority  -in  equity  over  the 
liens  of  mechanics  and  material  men 
for  work  and  material  furnished  after 
the  recording  of  the  mortgage,  on  a 
building  which  the  mortgagor  had  be- 
gun to  erect  on  the  premises  after  the 
recording  but  before  the  delivery,  the 
inortgagee  having  no  knowledge  of  this 
fact:  the  mortgage  has  relation  to  the 
time  of  the  agreement  for  the  loan,  and 
the  registry  is  constructive  notice  be- 
fore delivery.  Jacobus  v,  Mut.  Benefit 
Life  Ins.  Co.,  27  N.  J.  Eq.  604.  See 
also  Pratt  v.  Potter,  3I  Barb.  (N.  Y.) 
589;  Judd  V.  Seekins,  62  N.  Y.  266. 
Compare  Houpes  v.  Schultze,  11  Chi- 
cago Legal  News  75;  2  Brad.  (111.) 
196. 

What  Is  a  Sufficient  Delivery?— It  will 
be  presumed  that  a  notary,  with  whom 
a  note  and  mortgage  securing  it  were 
left,  and  by  whom  acknowledgment 
to  the  mortgage  was  taken,  had  au- 
thority to  deliver  them,  in  the  ab- 
sence of  special  instructions  to  the 
contrary;  and  a  delivery  by  him  to 
the  mortgagee  is  a  legal  delivery. 
Adams  v.  Adams,  70  Iowa  253. 

Where  mortgagees  had  signified  their 
acceptance  of  mortgages  without  hav- 
ing seen  them,  and  with  information 
that  they  secured  certain  matured  debts 
ovs'ing  the  mortgagees  by  the  mort- 
gagors, when  in  fact  the}'  secured  certain 
new  notes  executed  by  the  mortgagors 
to  the  mortgagees  having  a  year  yet  to 
run,  and  attachments  had  been  levied 
between  the  acceptance  and  the  dis- 
covery of  the  real  provisions  of  the 
mortgages,  it  was  held  that,  as  against 
the  attachments,  there  had  been  no 
such  acceptance  as  would  constitute  a 
delivery.  National  State  Bank  v. 
Morse,  73  Iowa  174. 

A  mortgagor,  in  an  agreement  with 
the  assignee  of  the  mortgage  for  the 
payment  of  the  mortgage  notes,  recog- 
nized them  as  valid,  and  paid  part  of 
them,  although  they  had  previously 
been  placed  in  escro-M  to  be  delivered 
on  performance  of  certain   conditions., 
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5.  Registration  as  Between  Parties  and  Privies. — Registration  of 
the  mortgage  is  unnecessary  as  between  the  parties  to  it  and  their 
privies  in  estate,  or  mere  volunteers.^ 

VII.  When  Mortgages  Are  Invalid. — A  mortgage  may  be 
invalid  for  the  w^ant  or  failure  of  consideration  ;^ 


which  were  however,  never  performed. 
Held^  that  the  provisions  of  the  escrotv 
acreement  were  waived,  and  the  notes 
could  be  enforced  under  the  mortgage 
as  against  him  and  his  assigns.  Dooley 
V.  Potter,  140  Mass.  49. 

Where  tfie  person  named  as  mort- 
gagee in  the  mortgage  and  as  payee  in 
the  notes  it  purported  to  secure  never 
had  any  linowledge  of,  nor  interest  in, 
the  transaction,  and  the  mortgage  and 
notes  were  never  delivered  io  him,  they 
were  held  void  for  want  of-  delivery. 
Shirley  v.  Burch,  16  Oreg.  S3. 

Two  persons  having  executed  a  joint 
and  several  mortgage  bond,  and  one 
having  allowed  the  other  to  take  the 
bond  subsequently  to  its  execution,  each 
has  implied  authority  to  act  for  the  other, 
and  the  possession  of  the  one  who  has  so 
taken  it  gives  him  authority-  to  deliver 
it,  and  to  receive  the  consideration  from  , 
the  obligee.  Wolfe  v.  Driggs,  44  N.  J. 
Eq.  J63. 

Where  a  mortgage  had  been  deliv- 
ered to  the  mortgagee  but  not  uped, 
and  it  was  then  agreed  between  the 
parties  that  it  should  stand  as  security 
for  a  subsequent  loan,  it  is  not  the  case 
of  a  mere  parol  extension  of  the  con- 
tract so  as  to  cover  a  new  obligation, 
for  the  mortgage  never  had  legal  exist- 
ence until  its  delivery  for  the  security 
of  the  actual  loan.  Durfee  v.  Knowles, 
2N.  Y.  S.466. 

Where  a  mortgage  and  bond,  which 
had  been  placed  in  the  hands  of  a  mort- 
gagee to  secure  a  loan  agreed  to  be 
made,  were  afterwards  returned  without 
having  been  recorded  or  cancelled,  the 
loan  not  having  been  required,  and  sub- 
sequently there  was  a  loan  negotiated 
between  the  parties,  and  the  instruments 
were  re-delivered  to  secure  it,  it  was 
held  that  there  was  valid  security  as 
between  the  parties  and  assigns  with 
notice.  Durfee  v.  Knowles,  2  N.  Y.  S. 
466. 

It  was  held  that  there  was  a  sufficient 
Jelivery  under  the  following  state  of 
facts  :^  Several  witnesses  testified  that  at 
the  time  of  making  a  mortgage  the 
parties  and  their  attorneys  sat  at  a 
table;  that  the  mortgagor  either  slid  the 
mortgage  along  the  table  or  passed  it 


to  another,  who  in  the  same  "way 
pushed  it  along  till  it  reached  the  mort- 
gagee, who  immediately,  or  soon,  took 
it  up  and  put  it  in  his  pocket;  that  the 
mortgagor  said  nothing  at  the  time.  A 
less  number  of  witnesses,  including  the 
mortgagor,  testified  that  affer  signing 
it,  the  mortgagor  said  that  it  was  not  the 
kind  he  should  give,  and,  after  the  part^' 
broke  up,  told  the  mortgagee's  attorney 
not  to  record  it.  Flint  v.  Phipps,  16 
Oreg.  437. 

Where  a  mortgage  for  $8,000  was  exe- 
cuted, and  de]i\'ery  acknowledged  be- 
fore a  master  in  chancery,  and  four 
months  thereafter  the  mortgagor  caused 
it  to  be  registered,  and  after  death  of 
mortgagee,  being  the  latter's  executor, 
admitted  his  indebtedness  to  the  es- 
tate, among  other  amounts,  in  the  sum 
of  $8,000,  and  four  vears  thereafter,  the 
estate  being  still  unsettled,  endorsed 
upon  the  mortgage  that  he,  as  executor, 
had  received  payment  in  full,  and 
caused  the  registry  to  be  cancelled,  the 
inortgage  was  considered  as  having 
been  delivered,  and  it  was  held  that 
there  was  prima  fade  evidence  of  the 
indebtedness.  Terhune  v.  Oldis,  44  N. 
J    Eq.  14.6. 

1.  Reglstratlon.-McLaughlin  v.  Ihm- 
sen,  85  Pa.  St.  364;  Tyron  v.  ^lunson, 
77  Pa.   St.   250. 

2.  Want  of  Consideration. — Wearse  v. 
Pierce,  24  Pick.  (Mass.)  141;  Freeland 
V.  Freeland,  102  Mass.  475;  Hanan  -1. 
Hanan,  123  Mass.  441;  Smith  v.  New- 
ton, 38  111.  230,  235;  Conwell  V.  Cliiford, 
45  Ind.  392;  Fishery'.  Meister,  24  iSIich. 
447;  Mizner  v.  Kussell,  29  Mich.  229; 
McDowell  V.  Fisher,  25  N.  J.  Eq.  93. 

The  Effect  of  a  Seal. — If  the  mortgage 
is  under  seal,  it  cannot  be  attacked  for 
want  of  consideration;  it  can  only  be 
enquired  into  to  ascertain  the  extent  of 
the  consideration.  Farnum  f.  Bennett, 
21  N.J.  Eq.  87;  Parker  v.  Parmele,  20 
John.  (N.  Y.)  130;  Calkins  v.  Long,  22 
Barb.  (N.  Y.)  97.  But  by  statute  in 
I'fe-w  Jersey  the  seal  is  no  protection 
against  the  defence  of  fraud  in  the  con- 
sideration. Laws,  1871,  p.  8.  Feld- 
man  v.  Gamble,  26  N.  J.  -Eq.  494.  And 
by  statute  in  New  York,  3  Rev.  Stat. 
1875,  p.   672,  the  seal  is   now  only  pre- 
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sumptive  evidence  of  consideration. 
Craver  v.  Wilson,  14  Abb.  Pr.  (N.  Y.) 
N.  S.  374.  See  In  the  States  of  Alabama, 
Code  1852,  §  219S;  Arkansas,  1876,  § 
2948;  Kentucky,  Rev.  Stat,  i860  (Staunt. 
ad.),  ch.  24,  ^  I,  1873,  p.  249;  Iowa,  Code 
1880,  §  2112;  Kansas,  Comp.  L.  1879, 
ch.  21,  §  6;  Ohio,  Stat.  1884,  p.  198, 
1883,  p.  79;  Indiana,  Rev.  Stat.   1S81,  § 

2999- 

Tennessee,  Code  1884,  ^  247S;  Texas, 
Rev.  Stat?  1S79,  §  4487;  Mississippi, 
Code  1880,  §  993,  and  Nebraska,Comp. 
Stat.  1881,  pt.  I,  ch.  81,  ^  I, — seals  are  no 
longer  requisite  in  the  execution  of 
conveyances.  A  mortgage  may  be 
made  by  way  of  gift.  Bucklin  v.  Buck- 
lin,  I  Abb."  App.  Dec,  (N.  Y.)  242; 
Peabody  v.  Peabody,-  59  Ind.  556; 
Brooks  V.  Dalrymple,  12  Allen  (Mass.) 
102. 

As  against  liona  fide  assignee  for 
value  before  maturity  of  the  note  se- 
cured by  the  mortgage,  the  defence  of 
want  or  failure  of  consideration  cannot 
be  shown.  Cazet  v.  Field,  9  Gray 
(Mass.)  329;  Brigham  v.  Potter,  14 
Gray  (Mass.)  522;  Taylor  v.  Page,  6 
Allen  (Mass.)  86;  Earl  v.  Clule,  2 
Abb.  App.  Dec.  (N.  Y.)  i.  But  this 
protection  does  -not  extend  to  notes 
made  void  by  statute,  as,  for  example, 
notes  usurious,  or  for  gaming.  Ken- 
dall i>.  Robertson,  12  Cush.  (Mass.) 
156;  Bowyer  v.  Bampton,  2  Stra.  1155. 

1.  Void  as  Against  Public  Policy. — As 
when  the  consideration  was  a  loan  of 
Confederate  treasury  notes.  Stillman 
V.  Looney,  3  Coldw.  (Tenn.)  20.  Corn- 
fare  Scheible  v,  Bacho,  41  Ala.  423; 
Micon  V.  Ashurst,  55  Ala.  607.  Or  for 
performance  of  contract  subject  to  the 
objection  of  champert3'.  Gilbert  v. 
Holmes,  64  111.  54S.  Or  to  secure  a 
debt  for  intoxicating  liquors  illegally 
sold.  Baker  v.  Collins,  9  Allen  (Mass.) 
253.  But  if  the  sale  of  the  land  under 
foreclosure  proceedings  under  a  mort- 
gage of  this'  character  has  been  com- 
pleted, the  land  cannot  be  recovered' 
back.  McLaughlin  v.  Cosgrove,  99 
Mass.  4. 

So  a  mortgage  to  secure  mortgagee 
in  an  amount  to  be  due  him  upon  pro- 
curing a  witness  to  testify  to  certain 
facts  in  behalf  of  mortgagor  is  void. 
Patterson  v.  Douner,  48  Cal.  369.  Or 
in  consideration  that  mortgagee  would 
endeavor  to  obtain  a  nolle  froseqni  to 
an  indictment  pending  against  the  mort- 


gagor. Wildey  v.  Collier,  7  Md.  273.  Or 
in  composition  of  felony,  or  in  considera- 
tion of  promise  not  to  prosecute  for  a 
crime  of  lower  degree  than  felony.  Col- 
lins V.  Blantern,  2  Wils.  (Ind.)  347;  At- 
wood  V.  Fisk,  loi  Mass. 363.  So  of  mort- 
gage of  lands  held  under  pre-emption 
acts  before  the  land  was  entered  in  the 
land  office,  being  contrary  to  act  of 
congress.  Brewster  v.  Madden,  15 
Kan.  249. 

A  mortgage  made  upon  considera-- 
tion  that  one  guilty  of  a  felony  shall 
not  be  prosecuted  is  void.  Peed  v. 
McKee,  42  Iowa  689;  Riddle  v.  Hall, 
99  Pa.  St.  116. 

So  of  a  mortgage  given  to  a  county 
to  secure  a  fine  upon  a  conviction  of  as- 
sault and  battery,  with  a  view  to  prison- 
er's release  from  confinement.  Manito- 
woc Co.  V.  Sullivan,  51  Wis.  1 15.  But  a 
mortgage  given  by  an  embezzler  whilst 
under  criminal  arrest,  in  restitution,  is 
not  void  for  duress.  Smillie  v.  Titus,  33 
N.  J.  Eq.  51.  See  Williams  v.  Engle- 
brecht,  37  Ohio  St.  383. 

The  defendant  had  executed  the 
mortgage  to  take  up  notes  executed 
by  her  father  and  held  by  plaintiff,  who 
agreed  not  to  prosecute.  Held,  that 
the  mortgage  was  void,  as  given  to 
compound  a  felony.  Maxiield  v. 
Hoecker,  2  N.  Y.   S.  77. 

Mortgage  Executed  to  Evade  Payment 
of  Taxes. — Upon  a  review  of  the  testi- 
mony, held  sufficient  to  show  that  the 
mortgage,  sought  by  plaintiff  to  be 
foreclosed,  was,  at  the  request  of  the 
mortgagee,  executed  to  a  citizen  of 
California  for  the  sole  purpose  of 
preventing  an  assessment  and  of  evad- 
ing the  payment  of  taxes,  in  the  State 
of  Nevada,  upon  the  money  at  interest 
secured  thereby.  (Hawley,  J.,  dis- 
senting.) Held,  that  the  mortgage  in 
question,  having  been  so  executed  at 
the  instance  and  request  of  the  mort- 
gagee, was  illegal  and  void.  The  fact 
that  the  mortgagee  afterwards  paid  the 
full  amount  of  taxes  upon  the  money 
at  interest  secured  by  the  mortgage  is 
immaterial.  The  mortgage  contract 
was  void  when  executed,  and  proof 
that  the  State  suffered  no  injury  would 
not  change  the  result.  Drexler  v. 
Tyrrell,  15  Nev.  114. 

Notes  were  given,  secured  by  mort- 
gage, the  consideration  being  the  good 
will,  fixtures  and  stock  of  a  business, 
the  two  latter  specified  in  inventories 
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upon  which  each  article  with  its  price 
was  separately  carried  out.  A  part  of 
the  stock  sold  and  specified  in  the  in- 
ventory was  lager  beer,  cider,  ale, 
porter  and  alcohol.  On  petition  to 
foreclose  by  an  assignee  for  value  and 
without  notice  of  the  notes  and  mort- 
gage, held: 

ist.  That  the  sale  of  the  cider  was 
legal,  because  not  made  in  a  "place  of 
public  resort"  within  the  meaning  of 
the  statute;  and  that  whether  it  is  such 
a  place  is  a  question  of  fact  to  be  found 
bv  the  court  below  upon  the  evidence. 
"2nd.  That  the  sale  of  the  lager  beer 
was  legal,  because  made  before  the  stat- 
ute of  1S7S  prohibiting  it  was  passed, 
the  master  finding  from  the  evidence 
that  it  was  not  intoxicating. 

3rd.  That  the  sale  of  the  ale,  porter 
and  alcohol,  though  damaged  and  un- 
salable, was  illegal. 

4th.  That,  the  articles  illegally  sold 
and  their  value  being  certainly  ascer- 
tainable, the  contract  is  divisible,  and 
mortgage  may  be  foreclosed  for  thtf 
amount  of  the  legal  sales.  Shaw  v. 
Carpenter,   54  Vt.    I^5;  41    Am.    Rep. 

837- 

In  an  action  by  the  mortgagee  against 
the  mortgagor,  under  the  statute  (Civil 
Code,  §  558;  Rev.  Stat.,  §  57S1)  to  re- 
cover possession  of  the  lands  mort- 
gaged, the  fact  that  such  mortgage  was 
given  to  compound  a  felonj'  is  not 
available  as  a  defence.  Williams  ^'. 
Englebrecht,  37  Ohio  St.  389. 

A  mortgage  executed  to  secure  a 
note  made  by  a  cashier  of  a  bank  who 
had  defaulted  to  a  surety  on  his  bond 
as  such  cashier,  for  an  amount  paid  for 
him  by  the  surety  in  settlement  of  the 
civil  liability  growing  out  of  the  defal- 
cation, there  being  no  agreement  not 
to  prosecute  the  cashier  criminallj',  is 
not  illegal  and  void  as  against  public 
policy.    Moog  V.  Strang,  69  Ala.  9S. 

Married  Women.  —  Mortgage  to  se- 
cure husband's  note.  In  September, 
1878,  one  G  gave  his  note,  due  in  one 
year,  to  a  manufacturing  company.  In 
December  following,  the  wife  of  G 
gave  a  mortgage  on  her  separate  estate 
'0  secure  the  .note,  there  being  no  ex- 
tension of  the  time  of  pavment,  nor 
any  new  consideration.  Held,  that  the 
mortgage  could  not  be  enforced.  Kan- 
sas Mfg.  Co.  V.  Gandy,  11  Xeb.  448; 
38  Am.  Rep.  370. 

IllBtruotion,  — .The     iury     was     in- 


structed that  if  one  transact  business 
for  the  benefit  of  another  and  the  prin- 
cipal accept  the  fruits  of  the  agency, 
he  therebv  ratifies  and  is  bound  by  the 
acts  of  the  agent  in  transacting  the 
business.  Therefore,  if  I  P,  acting 
without  authority,  but  as  the  friend  of 
both  parties  or  of  either  party,  procured 
for  the  plaintiffs  the  notes  and  mort- 
gage sued  on,  and  they  accepted  them, 
they  thereb3'  ratified  all  that  he  did  in 
obtaining  the  notes  and  mortgage,  and 
if  he  obtained  them  upon  an  agreement 
that  the  defendant's  son  was  not  to  be 
prosecuted,  then  they  are  void.  Held, 
that  this  was  error.  Crowder  v.  Reed, 
80  Ind.  I. 

Any  provision  in  a  mortgage  of 
lands  which  permits  ejectment  on  a 
mere  default  in  payment,  or  allows  an 
ex  parte  order  for  a  receiver  of  rents 
and  profits,  or  destroys  in  advance  the 
equity  of  redemption,  is  contrary  to 
equity,  and  a  court  of  chancery  will  not 
enforce  it.  Hazeltine  v.  Granger,  44 
Mich.  503. 

Where  a  mortgage  on  real  estate  was 
given  to  secure  a  debt,  the  indebtedness 
being  sufficiently  described  as  to  its 
amount  and  terms,  and  it  turned  out 
that  this  same  debt  was  evidenced  by  a 
note  which  had  been  declared  void  be- 
cause of  material  alterations  in  it 
made  therein  by  the  payee  after  the 
death  of  the  maker,  it  was  held  that  the 
mortgage  was  valid  and  enforceable 
against  the  estate  of  the  mortgagor. 
Smith  t'.  Smith,  97  X.  Car.  27. 

1.  Contracts  made  on  Sunday  are  in 
some  States  held  to  be  void,  and  conse- 
quently incapable  of  ratification,  as  in 
iVezu  'Jersey.  Reeves  v.  Butcher,  31 
X.  J.  L.  224.  In  Iowa,  it  is  held  t,hat 
such  contracts  are  capable  of  ratifica- 
tion. Heller  v.  Crawford,  37  Ind.  279. 
So  in  Vermont.  Adams  v.  Ga^',  19 
Vt.  35S.  In  Missouri,  it  was  held  that, 
while  a  promissory  note  made  and  de- 
livered on  Sunday  for  a  loan  of  money 
is  not  enforceable  as  being  illegal,  yet 
if  a  mortgage  be  subsequently  given  to 
secure  it,  it  is  supported  by  a  sufficient 
consideration  by  reason  of  the  obliga- 
tion to  return  the  money.  In  such  case, 
the  mortgage  has  no  taint  of  the  ille- 
gality which  infected  the  note.  Gwinn 
V.  Siraes,  61  Mo.  335.  See  Heller  v. 
Crawford,  37  Ind.  279.  In  Massachu- 
setts, it  was  held  under  the  statute  pro- 
hibiting business,  etc.,  between  the 
63 
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or  obtained  by  duress }  or  tainted  with  usury  ;^  although  there 
is  no  uniform  doctrine  in  the  United  States  upon  the  subject  of 
usury.  In  a  few  of  them  only  is  the  contract  rendered  void  by 
usury  ;3  in  several  of  them  it  works  a  forfeiture  of  the  contract 
either  in  whole  or  in  part  ;*  in  others  only  as  to  the  excess  over 
legal   interest  ;^ 


midnight  preceding  either  sunset  of  the 
Lord's  day,  that  a  mortgage  executed, 
acknowledged  and  recorded  after  sun- 
set on  Sunday  evening  was  not  void. 
Tracy  f.  Jenks,  15  Pick.  (Mass. J  465. 
See  also  Meader  v.  White,  66  Me.  90. 
Compare  Sunday. 

A  duly  executed  mortgage  to  secure 
a  promissory  note  executed  on  Sunday 
is  good.  GM'inn.t'.  Siraes,  61  Me.  335; 
Hellams  u.  Abercrorabie,  15  S.  Car. 
no. 

1.  Mortgages  obtained  by  duress  are 
void,  as  where  a  mortgage  is  given 
under  threats  of  a  groundless  prose- 
cution, and  there  is  no  considera- 
tion for  the  mortgage.  James  v.  Rob- 
erts, 18  Ohio  54S.  See  also  Cowies  v. 
Raguet,  14  Oiiio  38;  Raguet  v.  Roll,  7 
Ohio  77;  E^'ster  v.  Hatheway,  50  111. 
521 ;  Lightfoot  v.  Wallis,  12  Bush  (Ky.) 
498. 

Where  the  mortgagee  permitted  the 
husband  to  act  as  his  agent  in  procur- 
ing a  mortgage  from  a  married  woman 
which  the  husband  in  fact  procured 
through  threats,  the  same  was  held  to 
be  void.  Central  Bank  of  Frederick  t'. 
Copeland,  18  Md.  305. 

In  order  to  set  aside  a  mortgage  as 
void  on  the  ground  of  duress  by  im- 
prisonment, it  must  appear  that  the  im- 
prisonment was  unlawful,  and  that  it 
was  executed  in  order  to  obtain  release. 
Watkins  v.  Baird,  6  Mass  506;  Plant  v. 
Gunn,  2  Woods  (U.  S.)  372;  i  Shep. 
Touch.  62. 

Where  a  debt  was  actually  due,  and 
the  creditor  threatened  the  debtor  with 
a  criminal  prosecution  for  a  felony 
unless  he  secured  it,  a  mortgage  given 
under  this  condition  of  things,  it  further 
appearing  that  the  debtor  was  in  duty 
bound  to  pay  or  secure  the  debt,  was 
held  not  to  be  void;  nor  a  case  of  com- 
pounding a  felon}'.  Plant  -'.  Gunn,  2 
Woods   (U.  S.)  372. 

Nor  is  a  mortgage  void  which  had 
been  given  to  a  county  to  secure  the 
payment  of  a  sum  of  money  as  the  con- 
dition of  a  pardon.  Rood  v.  Winslow, 
2  Doug.  (Mich.)  68. 

The  mortgagors  executed  the  mort- 
gage under  threats  of  certain  persons 


that  unless  it  was  given  they  would 
send  the  son  of  the  mortgagor  to  prison 
for  a  crime  which  he  had  committed. 
After  the  mortgage  was  executed,  the 
prosecution  which  had  previously  been 
instituted  against  the  son  was  dismissed. 
It  was  held  that  the  mortgage  was  in- 
valid and  must  be  removed  as  a  cloud 
upon  the  title.  Schoener  v.  Lissauer, 
107  N.  Y.  III.  See  also  Duress,  sub- 
title Mortgage,  6  Am.  &  Eng.  Encyc.  of 
Law  84. 

2.  Usury. — Fiedler  v.  Darrin,  50  N. 
Y.  437;  Bell  V.  Lent,  24  Wend.  (N.  Y.) 
230;  Vickery  v.  Dickson,  35  Barb.  (N. 
Y.)  96;  McCraney  ;'.  Alden,  46  Barb. 
(N.  Y.)  272;  Wilson  v.  Harvev,  4 
Lans.  (N.  Y.)  507;  Bardwell  t>.  Howe, 
Clarke  Ch.  (X.  Y.)  281;  Fox  ?;.  Sipe, 
24  Wend.  (N.  Y.)  164:  Birdsall  v.  Pat- 
terson, 51  N.  Y.  43;  Vickery  v.  Dick- 
son, 62  Barb.  (N.  Y.)  272;  Brooks  v. 
Averj',  4  N.  Y.  225;  Jackson  i<.  Domi- 
nick,  14  Johns.  (N.  Y.)  435;  Bissell  v. 
Kellogg,  60  Barb.  (N.  Y.)  677;  Fan- 
ning V.  Dunham,  5  Johns.  (N.  Y.)  Ch. 
122.     (See  also  Usury.) 

3.  New  Torli,  2  R.  S.  1S75,  p.  1164, 
§§  1-20;  Dela-Mare,  R.  C.  1874,  ch.  63, 
\  i;  Oregon,  G.  L.  1872,  pp.1523,  ^^4i 
Arkansas,  1S74,  ^""t-  '9-  §  '.S- 

4.  Usury  May  Work  Forfeiture.— 
North  Carolina. — Usury  forfeits  entire 
interest,  and  authorizes  "the  recovery  of 
twice  the  interest.   Laws  1S77,  ch,  91. 

Missouri. — Usury  forfeits  10  per  cent, 
to  the  common  schools.  Stat.  1872, 
p.  782,  §§  I.  3,  5. 

Iowa. — Similar  provision  as  in  Mis- 
souri, and  only  the  principal  recovera- , 
ble.    C.  1873,  "§^  2077,  20S0. 

Idaho  Zer.— Forfeiture  of  three  times 
interest  paid,  and  liability  to  fine  and 
imprisonment. — Rev.  Laws  1875,  p. 
646. 

5.  But  Only  as  to  Excess  Over  Legal 
Interest. — Connecticut. — Acts  1S75,  p. 
252. 

'  Georgia.— Co&e.  1873,  kk  2050,  2051.' 
Indiana.— \   R.  S.   1876,   p.  S99i  '^''• 

158.  , 

Kansas.-— G.    S.    186S,    pp.   525.  52°' 

§§  1-3;  Dassler's  St.  1876,  ch.  51. 
Maryland. — C.  1869,  p.  696,  §5  1-5. 
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in  others  the  forfeiture  of  the   entire  interest }  while   in   others 
there  are  no  usury  laws.^ 


Michigan.— Z.  L.   1871,   p.  540,  ^§  2, 

4,  5. 

■   Minnesota. — Stat.   1S66,  ch.  23,   §  i ; 

Laws  1S77,  ch.  15. 

OZ/ic— Law  i86g,  p.  91. 

Pennsylvania. — Brightly 's  Purdon's 
Dig.  1S7:,  pp.  S03,  804,  §§  I,  2.  4, 

Tennessee. — Code  1SS4,  §  2707. 

Te\as. — Dig.  Laws  1S50,  art.  1607, 
1608.  1609. 

Vermont. — G.  S.  1S70,  ch.  79,  ^§  3,4; 
ch.  67,  §  I. 

West  Virginia. —  C.  1870,  ch.  96, 
§5  4,  6.    Corporations  excepted. 

1.  Forfeiture  of  Entire  Interest. — Ala- 
lama.— 9..C.  1867,  §§  1S27,  1831,  2781; 
lb.  1876,  §§  20S8-2092,  3130. 

Illinois. — R.  S.  1874,  '^h.  74;  Laws 
1875,  p.  85.  Corporations  cannot  plead 
usury. 

Kentucky. — G.  S.  1873,  ch.  60,  arts. 

''^■ 
Louisiana. — R.  S.  1870,  §§  1883,  1890. 

Nebraska. — R.  S.  1873,  ch.  34,  §^  1-5. 

Ne-M  Jersey. — Rev.  1877,  P-5'9- 
Virginia. — Acts  1874,  ch.  122.    Corpo- 
rations excepted. 

Wisconsin. —  G.  S.  1878,  ch.  79, 
9§  1688-1692. 

Dakota. — C.  1877,  §§  1097-1102. 

District  of  Columbia. — R.  S.  D.  C. 

1875.  W  713.  717- 

Mortgage  Void  in  Part  and  Valid  in 
Part. — Where  the  illegal  part  is  not 
capable  of  separation  from  the  legal 
part,  then  the  illegality  taints  the  whole, 
and  the  entire  mortgage  is  void,  as 
where  a  part  of  the  consideration  of  a 
note  is  the  suppression  of  a  criminal 
prosecution  against  the  mortgagor, 
although  the  prosecution  be  for  the  em- 
bezzlement of  funds  by  which  the  mort- 
gagor not  only  committed  a  crime  but 
incurred  a  debt.  Atwood  v.  Fisk,  loi 
Mass.  363.  Where  the  mortgage  is 
made  up  of  several  distinct  transactions, 
some  of  which  only  are  illegal,  the 
mortgage  may  be  upheld  for  such  part 
as  is  legal.  Cook  v.  Barnes,  36  N.  Y. 
520;  Williams  v.  Fitzhugh,  37  N.  Y. 
444;  McCraney  v.  Alden,  46  Barb.  (N. 
Y.)  272;  Feldman  t;.  Gamble,  26  N.  J. 
Eq.494;  Carletoni'.Woods,28N.H.2go; 
ShawD.  Carpenter,  54  Vt.  1 55.  The  court, 
under  the  obligation  upon  a  party  who 
seeks  equity  to  do  equity,  will  require  a 
mortgagor,  seeking  to  avoid  a  mortgage 
affected  with  usury  as  a  cloud  upon 
his  title,  to  pay  that  part  of  the  debt 


which  at  law  and  in  equity  he  owes, 
although  it  cannot  require  him  to  pay 
the  usurious  debt,  or  any  part  of  it;  and 
this  although  the  statute  in  terms  makes 
the  obligation  void  altogether.  It  will 
require  him  thus  to  do 'equity  before 
it  will  yield  him  the  active  aid  of  the 
court  in  granting  the  relief  praved. 
Williams  v.  Fitzhugh,  37  N.  Y.  444. 

A  mortgage  fraudulently  made  tu  se- 
cure a  sum  not  due  or  which  has  been 
paid  is  absolutely  void;  and  yet  if  there 
be  included,  by  inadvertence,  a  sum 
actually  due,  and  as  to  which  there  is 
no  fraudulent  intent,  the  mortgage  may 
be  upheld  as  to  this.  Weeden  v.  Hawes, 
10  Conn.  50. 

So  a  mortgage  of  land  and  slaves, 
executed  while  slavery  was  recognized, 
may  be  enforced,  after  the  abolition  ot 
slaver3',  as  to  the  land ;  it  was  vitiated 
only  as  to  the  slaves.  Lavillebeuvere 
V.  Frederic,  20  La.  An.  374. 

So  a  conveyance  void  as  to  part  ot 
an  indebtedness  under  the  insolvent 
laws  may  be  upheld  as  to  the  balance 
which  is  valid.  Judd  v.  Flint,  4  Gray 
(Mass.)  557.  So  a  mortgage  fraudulent 
as  to  part  of  an  indebtedness,  and  valid 
as  to  a  part,  may  be  upheld  as  to  the 
valid  part  where  they  can  be  separated. 
Smith  V.  Osborn  33  Mich.  410.' 

2.  No  usury  laws  in  Maine,  Massa- 
chusetts, lihode  Island,  South  Caro- 
lina, Florida,  Mississippi,  California, 
Colorado,  Nevada,Utah  Ter.,  Arizona 
Ter.,  Montatia,  Nevj  Mexico  Ter.,  Wy- 
oming Ter.,  and  Washiitgton.  See  also 
Usury. 

What  Constitutes  Usury. — It  is  the 
intent  with  which  the  excess  over  the 
legal  rate  is  taken,  which  determines  its 
usui'ious  character;  and  the  whole  trans- 
action, both  the  contemporaneous  and 
subsequent  acts  of  the  parties,  will  be 
inquired  into.  Bardwell  v.  Howe,  Clark 
Ch.  (N.Y.)28i;  Fox  z).  Lipe,  24  Wend. 
(N.  Y.)  164;  White  v.  Lucas,  46  Iowa 
319;  Steele  t'.  Andrews,  ig  N.J.  Eq. 
409.  The  court  will  unmask  all  dis- 
guises at  concealment,  and  all  devices 
to  cover  up  the  usurious  character  of 
the  transaction.  Fiedler  v.  Darrin,  50 
N.  Y.  437;  Fitzsimmons  v.  Baum,  44 
Pa.  St.  32;  Birdsall  v.  Patterson,  51  N. 
Y.  43;  Andrews  v.  Poe,  30  Md.  4S6; 
Gordon  v.  Hobart,  2  Story  (U.  S.)  243; 
Lloyd  V.  Scott,  4 Pet.  (U.  S.)  205;  Scott 
V.  Lloyd,  g  Pet.  (U.  S.)  41S;    Moncure 
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V.  Dermott,  13  Pet.  (U.  S.)  345;  Omaha 
Hotel  Co.  V.  Wade,  97  U.  S.  13. 

Where  a  pre-existing  debt  is  tainted 
Avith  usury,  a  mortgage  given  to  secure 
it  will  be  vitiated  by  the  usury.  Bell  v. 
Lent,  24  Wend.  (N.  Y.)  230;  Thomp- 
son v.  Berry,  3  John.  (N.  Y.)  Ch.  395; 
Vickery  v.  Dickson,  35  Barb.  (N.  Y.) 
96.  And  so  of  a  mortgage  given  in 
renewal  of  ofie  affected  with  usury. 
Cope  r;.  Wheeler,  41  N.  Y.  303;  Mc- 
Craney  v.  Alden,  46  Barb.  (N.  Y.)  272; 
Hovt  V.  Bridgewater  Copper  Min.  Co., 
6NJ.  Eq.  253. 

So,  a  stipulation  in  a  mortgage  that 
in  case  of  foreclosure,  there  shall  be  the 
payment  of  the  costs  "and  fifty  dollars 
as  liquidated  damages  for  the  fore- 
closure of  the  mortgage,"  was  held 
usurious.  Foote  v.  Sprague,  13  Kan. 
155;  Tholen  v.  Duffy,  7  Kan.  405.  See 
Kurtz  V.  Sponable,  6  Kan.  395. 

While  under  building  and  loan  asso- 
ciation laws  the  imposition  of  certain 
fines,  in  addition  to  the  monthly  instal- 
n-.ents  of  interest,  may  not  be  usurious 
as  respects  members  of  the  association, 
yet  it  will  be  so  when  the  borrower  is 
not  in  fact  a  member.  Building  Assoc. 
V.  Thompson,  19  Kan.  321;  Lincoln 
Building  etc.  Assoc,  v.  Graham,  7  Neb. 
173;  Wolback  V.  Lehigh  Building 
Assoc,  84  Pa.  St.  211;  Juanita  Build- 
ing &  Loan  Assoc,  v.  Mixell,  84  Pa. 
St.  313.  See  Lynn  v.  Association,  117 
Pa.  St.  I. 

An  absolute  conveyance  with  agree- 
ment for  repurchase  within  a  specified 
time,  at  a  price  exceeding  that  paid  for 
it,  will  be  closely  scrutinized  by  the 
court  in  determining  whether  it  is  a 
sale  with  liberty  to  repurchase,  or,  in 
reality,  a  mortgage,  and  a  cloak  for 
usury.  It  must  clearly  and  satisfactorily 
appear  that  it  was  not  a  contrivance  to 
take  usury,  in  order  that  the  court  con- 
strue it  to  be  what  it  purports  to  be. 
Gleason   v.    Burke,  20   N.  J.    Eq.  300. 

Any  arrangment  by  which  the  lender 
derives  a  profit  or  advantage  beyond 
the  interest  allowed  by  law  will  stamp 
the  transaction  as  usurious.  Gleason  v. 
Burke,  20  N.  J.  Eq.  300.  Where  a 
mortgage  has  been  made  for  the  pur- 
pose of  being  sold,  and  the  rate  is  ex- 
cessive by  reason  of  the  discount  at 
which  it  is  sold,  it  is  usurious;  al- 
though had  it  been  issued  as  a  valid 
subsisting  mortgage,  and  subsequently 
sold  at  a  discount,  it  would  not  be. 
Vickery  v.  Dickson,  62  Barb.  (N.  Y) 
272;  Walter  v.  Lind,  16  N.  J.  Eq.  445; 
Brooks  V.  Avery,  4  N.  Y.  225;  Culver 


V.  Bigelow,  43  Vt.  249.  That  mortgages 
already  subsisting  as  operative  mort- 
gages, and  subsequently  sold  at  a  dis- 
count, are  not  usurious,  see  Mix  v. 
Madison  Ins.  Co.,  11  Ind.  117;  Wyeth 
V.  Branif,  14  Hun  (N.  Y.)  537;  White 
■V.  Turner,  i  Hun  (N.  Y.J  623;  Dowe  v. 
Schutt,  2  Den.  (N.  Y.)  621;  Lovett  v. 
Dimond,  4  Edw.  (N.  Y.)  Ch.  22. 

In  Ketitucky  (contrary  to  the  general 
doctrine),  it  is  held  that  a  provision  for 
payment  of  attorney's'  fees  upon  fore- 
closure is  usurious  in  its  nature  and  can- 
not be  enforced.  Thomason  v.  Town- 
send,  10  Bush  (Ky.)  114;  Rilling  v. 
Thompson,  12  Bush  (Ky.)  310. 

A  mortgage  may  be  usurious  in  part 
and  valid  in  part;  as  where  there 
are  several  distinct  loans,  one  of 
which  is  tainted  with  usury,  the  mort- 
gage being  to  secure  them  all.  The  for- 
feiture or  penalty  will  be  confined  to 
the  one  affected  with  usury.  Mahn  u. 
Hussej',    28  N.  J.   Eq.  546. 

The  mortgage  in  this  case,  on  the 
facts  proved,  does  not  belong  to  either 
of  these  classes  of  cases,  but  is  a  mere 
cover  or  device  for  usury;  purporting  to 
have  been  given  to  secure  the  payment 
of  advances  to  enable  the  mortgagor  to 
make  a  crop,  and  binding  him  to  de- 
liver fortj'  bales  of  cotton  (and  fifty-four 
the  second  year,  on  its  renewal),  for 
storage  and  sale  by  the  mortgagee,  or 
to  pay,  as  liquidated  damages,  one 
month's  storage  and  a  commission  of 
two  and  a  half  per  cent,  on  the  value  of 
the  quantity  not  delivered;  while  the 
proof  showed  that  the  mortgagee  was  a 
retail  merchant  in  town,  not  engaged  in 
the  storage  of  cotton,  and  knew  that 
the  mortgagor,  a  freedman,  was  a  man 
of  limited  means,  who  did  not  raise 
more  than  half  the  stipulated  number 
of  bales,  and  did  not  have  the  pecuniary 
ability  to  supply  the  deficiency  by 
purchase.  Uhlfelder  v.  Carter,  64  Ala. 
527. 

Where  the  mortgagor  and  the  second 
mortgagee  have  a  right  to  setup  the  de- 
fence of  usury  against  the  first  mort- 
gage, a  sheriff,  selling  the  land  on  fore- 
closure of  the  second  mortgage,  does 
not,  by  conveying  subject  to  the  first 
mortgage,  deprive  the  purchaser  of  the 
right  to  set  up  the  same  defence.  The 
sherifT  has  no  power  to  waive  the  usury. 
Pinnell  v.  Boyd,  33  N.  J.  Eq.  600. 

A  purchaser  of  an  equity  of  redemp- 
tion, with  notice  of  payments  _  of 
usurious  interest,  can,  under  Mississippi 
Code  1871,  §  2279,  compel  their  appro- 
priation to  the  principal,  and  his  agree- 
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ment  to  suffer  the  exaction,  it  seems, 
does  not  affect  tliis  rigiit.  Ciiaffe  v. 
Wilson,  59  Miss.  42. 

Where  tiiere  is  a  lien  upon  property' 
belonging  to  a  bankrupt  to  secure  a 
debt,  and  the  property  is  sold  b;-  the 
assignee  in  bankruptcy,  the  purchaser 
at  such  sale  cannot  liave  the  debt,  se- 
cured by  such  lien,  purged  of  usurj'. 
Nance  i'.  Gregory  ^:  Pettus,  6  Lea 
(Tenn.)  343. 

In  an  action  to  foreclose  a  mortgage 
given  to  N,  plaintift''s  testator,  to  secure 
the  payment  of  four  promissory  notes, 
dated  November  2nd,  1874,  for  a  loan  of 
$5,000,  "payable  in  three  months  from 
date,  with  interest,"  the  defence  was 
usury.  It  was  proved  on  the  part 
of  the  defendants,  without  coniradic- 
tion,  that  in  February,  1S75,  "'hen  the 
notes  fell  due,  X  demanded  of  the  de- 
fendant's agent  three  months'  interest 
at  the  rate  of  ten  percent,  per  annujn^ 
and  stated  that  it  was  'V/?<e  upon  the 
notes."  This  was  paid  in  compliance 
with  the  demand,  and  N  gave  a  receipt 
therefor  acknowledging  the  receipt  of 
$150  for  the  three  months'  interest  ^'due 
on  the  notes."  Four  successive  quar- 
terly payments  were  demanded  and  re- 
ceived thereafter  at  the  same  rate  and 
receipted  for  as  due  upon  the  notes.  In 
August,  1S76,  K  wrote  to  one  of  the  de- 
fendants, stating  that  two  quarterly 
payments  of  interest  were  due,  and  re- 
quested payment  of  $300  therefor. 
Held,  that  the  demands  and  acqui- 
escence therein  amounted  to  an  ac- 
knowledgment bj'  both  parties  that  the 
original  securities  were  given  under  an 
agreement  that  they  should  bear  interest 
at  the  rate  of  ten  per  cent.;  and  that  a 
refusal  to  find  that  the  loan  was  usu- 
rious was  error.  Smith  v.  Hathorne, 
25  Hun  (N.  Y.)  1159,  reversed;  Smith  v. 
Hathorne,88  N.  Y.  211. 

W  conveyed  seven  tracts  of  land  to 
S,  and  took  from  the  latter  four  bonds 
and  mortgages  upon  four  of  the  tracts, 
to  secure  the  payment  of  the  balance  of 
the  purchase  money.  The  interest  on 
the  mortgages  was  at  usurious  rates.  S 
convej'ed  one  of  the  tracts  to  K,  in  con- 
sideration of  a  sum  nam.ed,  and  the 
payment  of  the  mortgage  to  W,  the 
deed  further  reciti  g  that  the  purchaser 
was  to  hold  "subject  to  the  payment  of 
the  lien  of  mortgage  of  W  to  S."  In 
^  scire  facias  on  the  mortgage  against 
I^  and  K  as  terre-tenant,  the  other 
three  mortgages  having  been  paid,  the 
defendants  offered  to  set  off  the  usurious 
interest  paid  on   said  three  mortgages. 


Held,  that  the  set-off  was  properly  al- 
lowed. Parker  Ex.  v.  Sulouff,  94  Pa. 
St.  527. 

A  mortgage  on  certain  premises 
owned  b_v  plaintiff,  having  been  fore- 
closed and  a  sale  of  the  premises  being 
about  to  take  place,  under  the  judg- 
ment he  agreed  with  the  agent  of  de- 
fendant B  to  pay  a  bonus  of  ten  per 
cent,  for  a  loan  of  )|;2,ooo,  the  judgment 
to  be  assigned  to  B  as  collateral  se- 
curity. In  pursuance  of  the  agreement, 
said  agent  gave  to  plaintiff  the  $2,000, 
which  he  paid  to  the  holder  of  the 
mortgage,  who  thereupon  assigned  the 
judgment  to  B,  and  plaintiff  paid  the 
bonus  agreed  upon.  B  subsequently 
caused  the  premises  to  be  sold  under 
the  decree,  and  they  were  bid  off  by 
defendant  G,  and  judgment  entered 
against  plaintiff"  for  a  deficiency'.  G 
paid  no  consideration  but  acted  as  agent 
for  B.  Held,  that  the  transaction  with 
B  was  a  usurious  loan,  not  a  purchase 
by  him  of  the  foreclosure  judgment; 
that  the  agreement  to  pay  the  bonus 
was  part  of  the  contract  of  loan,  not  a 
separate  agreement  to  pay  tlie  agent, 
and  so  far  as  appeared  was  for  B's 
benefit;  that  the  contract  between  the 
parties  being  void,  the  assignment  made 
as  security  for  its  performance  was  also 
void,  and  transferred  to  B  no  right  to 
enforce  the  judgment;  and  that  a  judg- 
ment setting  aside  the  assignment  and 
all  subsequent  proceedings  under  the 
foreclosure  judgment  was  proper.  Con- 
dit  ».  Baldwin,  21  N.  Y.  219.  Kellogg 
V.  Adams,  39  id.  28,  distinguished; 
Wyeth  V.  Branif,  14  Hun  (N.  Y.)  537, 
reversed;  Wyeth  7'. Branif,  84  N.  Y.627. 

If  any  part  of  the  exchange  charged 
on  a  bill  was  intended  for  a  cover  of 
usury,  the  name  under  which  it  was 
taken  will  not  afford  a  shield  to  the 
transaction,  so  as  to  protect  the  sec- 
ond bill  of  exchange  from  the  conse- 
quences of  the  usurious  agreement  al- 
though the  transaction  upon  its  face 
appears  to  be  free  from  usury.  Andrews 
V.  Pond,   13  Pet.  (U.  S.)  65. 

Whatever  shape  or  disguise  the  trans- 
action may  assume,  if  it  be  in  fact  for  a 
loan,  and  the  principal  is  to  be  returned 
at  all  events,  and  a  profit  be  made  out 
of  the  transaction  beyond  the  legal  rate 
of  interest,  it  is  usurious.  Bank  of 
United  States!^.  Owens,  2   Pet.  (U.  S.) 

5-7- 

Agreement  entered    into    at  time   of 

mortgage   for  converting  interest   into 

principal   from  time  to  time,  as  it  shall 

become  due,  is  oppressive   and  unjust 
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and  tending  to  usury,  and  consequently 
it  cannot  be  supported.  Eslava  v.  Le- 
pretre,  21  Ala.  504;  56  Am.  Dec.  266. 

Agreement  by  which  mortgagor 
agrees  to  pay  additional  interest,  over 
and  above  the  interest  allowed  by  law, 
in  consideration  of  his  inability  to  pay 
the  debt,  and  as  an  indemnity  to  the 
mortgagee  for  the  difference  between 
the  amount  of  interest  allowed  in  this 
State  for  the  debt  and  the  amount  the 
mortgagee  was  paying  on  monej'  bor- 
rowed by  him  in  I^ouisiana,  is  unjust 
and  oppressive,  and  will  be  set  aside  in 
equity.  Eslava  -Z'.  Lepretre,  21  Ala. 
504;  56  Am.  Dec.   266. 

A  bank  having  discounted  a  promis- 
sory note,  reserving  interest  thereon  at 
6  per  cent.,  and  paid  the  owner  of  the 
note  the  proceeds  in  notes  of  the  bank 
at  their  face  value,  when  their  current 
value  was  but  54  per  cent,  of  their  face 
value,  the  transaction  was  usurious. 
Bank  of  U.  S.  v.  Owens,  2  Pet.  (U.  S.) 

5^7- 

So,  of  a  contract  under  which  a 
party  discounted  notes  with  a  bank, 
stipulating  to  take  post  notes  of  the 
bank  payable  at  a  future  day  without 
interest,  the  post  notes  being  at  the 
time  at  a  discount  of  one-half  of  one 
per  cent.  Gaither  v.  Farmers'  &  Mer- 
chants' Bank  of  Georgetosvn,  i  Pet. 
(U.  S.)  37. 

Mortgages  Not  Usurious. — A  stipula- 
tion in  a  mortgage,  that  the  mortgagee 
should  retain  from  the  proceeds  of  the 
sale  of  the  property,  "costs  and  charges, 
including  a  commission  of  five  per  cent, 
for  making  such  sale,"  in  addition  to  the 
principal  and  interest  then  due  on  the 
secured  debt,  is  not  usurious,,  in  the  ab- 
sence of  proof  of  an  usurious  intent. 
It  is  a  provision  for  the  compensation 
for  services  performed  in  the  execution 
of  the  trust,  and  not  of  the  considera- 
tion for  the  loan.  Howell  v.  Pool,  92 
N.  Car.  450. 

A  mortgage,  given  to  secure  an  in- 
debtedness of  $438,  for  moneys  and 
necessaries  advanced  to  enable  the 
mortgagor  to  make  a  crop  during  the 
current  year,  and  conveying  his  entire 
crop  of  cotton  and  corn  raised  during 
the  year,  in  addition  to  a  tract  of  land, 
is  not  rendered  usurious,  by  a  stipula- 
tion binding  the  mortgagor  to  deliver 
twenty-two  bales  of  cotton  for  storage 
and  sale  at  two  and  a  half  per  cent, 
commissions,  or,  in  default  thereof,  to 
pay,  as  liquidated  damages,  one  month's 
storage,  at  the  usual  rates,  on  the  num- 
ber of  bales  not  delivered,  and  two  and 


a  half  per  cent,  on  their  market  value  ' 
the  mortgagees  being  commission-mer- 
chants and  warehousemen,  and  the 
stipulation  being  in  their  usual  course 
of  trade,  and  tending  to  promote  their 
regular  business.  Dozier  v.  Mitchell, 
65  Ala.  5  J  I. 

G,  being  indebted  to  S  upon  notes 
past  due,  amounting  to  $172.45,  which 
were  in  the  hands  of  R,  an  attorney,  for 
collection;  it  was  agreed  that  S  sFiould 
loan  to  the  former,  .$1,500.  Nothing 
was  said  as  to  the  rate  of  interest.  G 
was  to  pay  the  attorney's  fees.  The 
parties  thereafter  met  at  the  office  of  R, 
and  without  any  words  or  parley  a  bond 
and  mortgage  '  were  executed  and  de- 
livered by  G  to  S,  as  security  for  the 
loan.  A  statement  showing  the 
amount  due  on  the  notes,  a  receipted 
bill  of  R,  as  attorney,  made  out  to  G, 
and  a  check  for  the  balance  of  the 
$1,500,  after  deducting  these  two  items, 
were  handed  to  G;  one  item  of  R's  bill 
was  "commission  for  obtaining  loan, 
$150."  There  was  no  foundation  for 
this  charge,  and  it  was  intended  for 
the  benefit  of  S,  and  was  never,  in 
fact,  paid  to  R,  but  retained  by  S.  G 
questioned  the  correctness  of  this 
charge.  S  replied  it  was  cheap  enough, 
and  he  could  do  no  better.  In  an  ac- 
tion to  foreclose  the  mortgage,  held, 
that  these  facts  did  not  sustain  a  de- 
fence of  usury,  as  there  was  no  agree- 
ment or  intent  on  the  part  of  G  to  pay 
usurj';  that  under  the  agreement  for 
the  loan,  S  was-  entitled  simply  to  law- 
ful interest.  G  was  under  no  obliga- 
tion to  allow  any  of  the  loan  to  be  re- 
tained to  pay  the  $150,  but  was  entitled 
to  recover  that  amount.  It  seems  that 
G  might  claim  that  the  recoveiy  should 
include  only  the  amount  actually  re- 
ceived by  him,  and  the  attorney's  fees 
allowed  by  him,  deducting  the  item  of 
$150.  Guggenheimer  v.  Geiszler,  Si 
N.  Y.293. 

The  usurious  agreement,  as  alleged 
and  found,  was  in  substance  that  the 
mortgagor  should  execute  the  bond  and 
mortgage  in  question  to  the  mortgagees 
named,  who  were  creditors  of  his,  and 
another  mortgage  of  $3,000  to  other 
creditors;  which  mortgages  should  be 
assigned  to  plaintiff,  he  paying- therefor 
the  sum  of  .$6,000.  It  appeared  that 
plaintiff  was  informed  that  the  mort- 
gagor did  owe  the  mortgagees  the  sum 
of  $7,000;  that  they  had  agreed  to  take 
such  security,  and  would  receipt  for 
the  amount  thereof,  and  he  could  pur- 
chase the  mortgages  for  the  sum  speci- 
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fied.  The  securities  were  executed,  and 
plaintiif  paid,  upon  assignment  thereof 
to  him,  the  sum  agreed,  of  which  sum 
the  mortgagor  paid  to  the  mortgagees 
$5,000,  the  mortgagees  named  in  the 
mortgage  in  suit  receiving  if 3, 000.  The 
assignment  contained  a  covenant  that 
the  lull  sum  of  $4,000  "is  secured, 
owing  and  unpaid  on  account  of  said 
mortgage."  The  mortgagor  also  made 
a  written  statement  that  the  mortgage 
was  given  to  secure  the  payment  of  the 
sum  named,  that  it  was  due,  and  that 
no  defence  existed.  Held,  that  the  de- 
fence was  not  sustained;  that  the  bond 
and  mortgage,  on  delivery  to  the  mort- 
gagees, became  valid  securities  in  their 
hands,  and  could  be  sold  by  them  at 
anv  price,  without  imputation  of  usury. 
But  held  that  if  in  fact  the  real  debt 
owing  to  the  mortgagees  was  less  than 
the  sum  named  in  the  mortgage,  they 
could  not,  nor  could  plaintiff,  enforce 
it  for  more  than  the  amount  of  the 
debt.  Dunham  -v.  Cudlipp,  94  N.  Y. 
129. 

An  agreement  to  pay  the  taxes  on 
the  mortgage  debt  in  addition  to  the  in- 
terest is  not  usurious.  Banks  v.  Mc- 
Clellan,  24  Md.  62. 

A  mortgage  including  the  current 
premium  on  gold  at  a  time  when  gold 
was  at  a  premium,  in  settlement  of  a 
debt  due  and  payable  in  a  foreign  coun-. 
try  where  gold  was  the  basis  of  the  cur- 
rency, is  not  usurious  by  reason  of  the 
provision  for  the  payment  of  the  pre- 
mium. Oliver  v.  Shoemaker,  35  Mich. 
464.  It  is  not  usurious  to  allow  the 
difference  in  exchange  between  two 
places,  unless  it  appear  to  have  been  a 
mere  device  to  evade  the  usurv  laws. 
Williams  v.  Hance,  7  Paige  (N.  Y.) 
581. 

A  provision  fsr  the  payment  of  dam- 
ages to  amount  of  5  per  cent,  of  the  loan 
in  case  of  sale  on  default,  is  not  neces- 
sarily usurious,  although  such  a  per 
cent,  on  a  large  amount  might  be  un- 
reasonable. Daily  v.  Maitland  (Pa.), 
13  West  Jur.  204. 

Where  the  mortgage  provided  that 
in  case  ofa  sale,  upon  default  in  the  pay- 
ment of  the  debt  at  maturity,  there 
should  be  five  per  cent,  damages  col- 
lectible in  addition  to  the  legal  interest, 
It  was  held  that  the  mortgage  was  not 
affected  with  usury;  that  the  damages 
stipulated  for  were  in  the  nature  of  a 
penalty  for  want  of  punctuality.  Gam- 
mi  V.  Rose,  8  Blackf.  (Ind.)  140;  44 
Am.  Dec.  760. 
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which  provides  for  reasonable  compen- 
sation beyond  legal  interest,  for  extra 
trouble  and  expense  incurred  by  the 
mortgagee  in  selling  the  land  in  case  of 
default.  Gambril  v.  Rose,  8  Blackf. 
(Ind.)  140;  44  Am.  Dec.  760. 

An  agreement  that  interest  on  the 
mortgage  debt  shall  be  considered 
principal,  and  shall  bear  interest,  is  not 
illegal,  provided  the  interest  has  ac- 
crued; but  the  mortgagee  must  be  free 
from  the  imputation  of  extortion; 
otherwise  equity  will  grant  the  mort- 
gagor relief;  and  in  such  case,  where 
there  is  no  other  charge  or  encum- 
brance on  the  estate  of  which  the  mort- 
gagee had  notice  at  the  time  of  the 
agreement,  there  will  be  no  objection 
to  allowing  this  agreement  to  form  the 
consideration  of  a  second  mortgage 
given  to  se.cure  the  balance  due  on  the 
first.  Eslava  v.  Lepretre,  21  Ala.  504; 
56  Am.  Dec.  266. 

A  mortgage  is  not  usurious  where  the 
indebtedness  secured  was  made  up 
from  accounts  in  arrear  upon  which 
there  was  allowance  of  interest  on 
stated  rests  in  the  mortgagee's  account 
against  the  mortgagor;  these  rests  be- 
ing made  from  time  to  time,  upon  which 
interest  was  calculated,  and  ultimately 
there  was  a  general  amount  of  all  ar- 
rears calculated  on  the  footing  of  these 
rests;  which  was  signed  by  the  mort- 
gagor, and  the  mortgage  executed  to 
secure  the  same,  although  executed 
after  the  lapse  of  several  years.  En- 
slava  -'.  Lepretre,  21  Ala.  504;  56  Am. 
Dec.  266. 

A  sale  of  mortgage  securities  at  a 
premium  tty  the  mortgagee,  is  not 
usurious.  Culver  v.  Bigelow,  43  Vt. 
249. 

Attorney's  fees  for  a  reasonable 
amount  as  a  part  of  the  expenses  of 
foreclosure,  according  to  the  prevailing 
doctrine  on  this  subject,  may  be  pro- 
vided for  without  being  obnoxious  to 
the  usury  laws.  Parham  v.  PuUiam,  5 
Coldw.  (Tenn.)  497;  Clawson  v.  Mun- 
son,  55  111.  394;  Weatherby  v.  Smith, 
30  Iowa  131;  6  Am.  Rep.  663.  Compare 
Rilling  V.  "Thompson,  12  Bush  (Ky.) 
310;  Thomason  v.  Townsend,  10  Busli 
(Ky.)  114. 

Where  a  note  secured  by  a  mortgage 
stipulates  for  the  pa^'ment  of  attorney's 
fees,  such  fees  may  be  recovered  in  a 
foreclosure  proceeding. 

If  the  note  and  mortgage  are  made  at 
the  same  time,  they  constitute  one  con- 
tract, and  in  such  case  such  fees  as  are 
incurred  in  the  foreclosure  proceeding 
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may  be  recovered.     Ogborn  v.  Ellason, 
77  Ind.393. 

Building  and  loan  association  mort- 
gages are  not  usurious  when,  in  addi- 
tion to  the  monthly  payments  of  in- 
terest, the  mortgagor,  as  a  member  of 
the  association,  is  bound  to  pay  certain 
impositions  and  fines.  Saivings  Soc.  v. 
Vandervere,  i  N.J.  Eq.  383;  Red  Banli 
Mut.  Build.  &  Loan  Assoc,  v.  Pater- 
son,  27  N.  J.  Eq.  233;  Birmingharr.  v. 
Maryland  Land  etc.  Assoc,  45  Md. 
541;  Williar  v.  Baltimore  Butchers' 
Loan  etc.  Assoc,  45  Md.  546.  The 
amount  must  be  reasonable.  Lynn  v. 
Association,  117  Pa.  St.  11. 

An  agreement  for  the  payment  of  the 
highest  rate  of  interest  allowed  by  law, 
at  periods  shorter  than  a  year,  as,  for 
example,  semi-annually  or  quarterly,  is 
not  usurious.  Mowry  v.  Bishop,  5 
Paige  (N.  Y.)  98;  Meyer  v.  Muscatine, 
I  Wall.  (U.S.)  384.  Nor  the  taking 
such  interest  in  advance.  Tholen  v. 
Duffy,  7  Kan.  405.  Nor  is  a  loan  usu- 
rious because  the  agent  of  the  lender  in 
making  the  loan  exacted  a  commis- 
sion of  the  borrower,  provided  such 
was  done  without  the  knowledge  of 
his  principal,  and  the  principal  de- 
rives no  benefit  in  any  way  there- 
from. Gray  v.  Van  Blarco'm,  29  N. 
J.  Eq.  4S4;  Conover  v.  Van  Mater, 
18  N.  J.  Eq.  481 ;  Muir  v.  Newark  Sav. 
Inst.,  16  N.  J.  Eq.  537;  Spring  v.  Reed, 
28  N.  J.  Eq.  345;  Manning  v.  Young, 
28  N.  J.  Eq.  568. 

This  doctrine  is  only  asserted  upon 
the  ground  that  the  lender  has  not  even 
impliedly  authorized  the  illegal  act 
of  his  agent,  and  has  in  no  way  partici- 
pated, either  directly  or  indirectly,  in 
the  extortion  or  the  results  of  it.  Es- 
tevez  V.  Purdy,  66  N.  Y.  446. 

So  a  io«K.s- taken  by  one  trustee,  with- 
out the  authority  or  knowledge  of  his 
cotrustees,  in  making  a  loan  upon  a 
mortgage  for  a  trust  estate,  will  not 
taint  the  mortgage  with  usury.  Van 
Wyck  V.  Walters,  81  N.  Y.  353;  Stout 
■V.  Rider,  12  Hun   (N.  Y.)  574. 

Compound  interest  paid  by  the  debtor 
understandingly,  and  without  any  re- 
straint or  oppression,  is  not  usurious. 
Culver  V.  Bigelow,  43  Vt.  249.  Yet 
the  courts  will  not  enforce  executory 
contracts  for  compound  interest.  Con- 
necticut w.  Jackson,  I  Johns.  (N.  Y.)  Ch. 
i3;Van  Benschotten  z'.Lawson,6  Johns. 
(N.  Y.)  Ch.  313;  Stewart  v.  Petrie, 
55  N.  Y.  621.  While  not  usurj',  it 
tends  to  usury.  Chambers  v.  Gold- 
win,  9  Vesey  271.     Compare  HoUings- 
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But  in  several  of  the  States,  interest 
upon  interest  may  be  contracted  for. 
Michigan  Com.  Laws  1871,  ^  1637; 
Minnesota  Laws  1877,  ch.  15;  Missouri, 
Waples  V.  Jones,  62  Mo.  440;  Califor- 
nia Civil  Code  1873,  §  1919;  Wiscon- 
sin Stat.  1871,  p.  840,  §  10;  Arizona,  7 
Comp.  Laws  1877,  §  3452;  Arkansas 
Stat.  185S,  p.  623,  §  11;  Louisiana  Rev. 
Civil  Code  1870,  art.  1939;  Idaho  Rev. 
Laws  1875,  p.  647,  §  6. 

Where  a  mortgage  is  without  usurv  in 
its  creation,  it  is  not  made  usurious'  by 
the  receipt  of  usurious  interest  subse- 
quently, under  an  agreement  to  forbear 
demand  of  payment,  though  the  pen- 
alty of  the  statute  may  be  incurred. 
The  mortgage  itself  stands  unaffected 
although  the  subsequent  agreement 
may  be  usurious.  Thompson  v.  Wood- 
bridge,  8  Mass.  256;  Lindsay  v.  Hill,  66 
Me.  212;  Hawhe  v.  Snydaker,  86  111. 
197. 

An  Agreement  to  Extend  Time  of  Pay- 
ment, If  Made  In  Consideration  of 
Usurious  Payment  or  Agreement,  Is 
Void. — Church  v.  Mallory,  70  N.  Y.  63. 
Such  payment  should  be  credited  upon 
the  debt  as  of  the  time' when  it  was  act- 
ually made.  Patterson  v.  Clarke,  28 
Ga.  526;  Nightingale  v.  McGinnis,  34 
N.J.  L.  461;  Laingw.  Martin,  26  N.  J. 
Eq,  93;  Trusdell  v.  Jones,  23  N.  J. 
Eq.  121. 

Who  May  Assert  the  Invalidity  of  the 
Mortgage  Because  of  Usury. — Not  only 
the  mortgagor  but  those  in  privity  of 
estate  with  him  may  interpose  this 
defence,  as  a  second  mortgagee.  Green 
V.  Tyler,  39  Pa.  St.  361 ;  Waterman  v. 
Curtis,  26  Conn.  241.  Cowj/a^-e  Powell 
V.  Hunt,  II  Iowa  430.  The  purchaser 
of  the  equity  of  redemption.  Green  v. 
Kemp,  13  Mass.  515;  Bridge  v.  Hub- 
bard, 15  Mass.  96;  Banks  11.  McClellan, 
24  Md.  62;  M'Alister  v.  Jerman,  32 
Miss.  142;  Maher  v.  Lanfrom,  86  111. 
513;  Doub  v.  Barnes,  i  Md.  Ch.  127; 
Gunnison  v.  Gregg,  20  N.  H.  100; 
Berden  v.  Sedgwick,  44  N.  Y.  626; 
Bullard  v.  Raynor,  30  N.  Y.  197;  Shu- 
felt  V.  Shufelt,  9  Paige  (N.  Y.)  137; 
Brooks  V.  Avery,  4  N.  Y.  225.  Unless 
he  has  assumed  the  payment  of  the 
mortgage,  or  bought  subject  to  it.  Pin- 
nell  V.  Boyd,  33  N.  J.  Eq.  190;  Sands  v. 
Church,  e'N.  Y.  347;  Ferris  v.  Craw- 
ford, 2  Denio  (N.  Y.)  595,  .59»i 
Stephens  v.  Muir,  8  Ind.  3i;2;  Wright 
V.  Bundy,ii  Ind.  398.  The  New  Jer- 
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sey  case  was,  however,  reversed  on  ap- 
peal. Pinnell  v.  Boyd,  33  N.J.  Eq. 
600.  The  Indiana  cases  cited  say  that 
such  a  vendee  cannot  set  up  the  usurj', 
unless  the  original  debtor  consent 
to  his  so  doing.  A  voluntary  as- 
signee of  the  mortgage  may. 
Pearsall  v.  Kingsland,  3  Edw.  (N.  Y.) 
195.  Or  a  judgment  creditor  of  the 
mortgagor.  Dix  v.  VanWyck,  2  Hill 
(N.Y.)522;  Thompson  v.  VanVech- 
ten, 27  N.  Y.  568;  Carow  v.  Kelly,  59 
Barb.  (N.  Y.)  239.  Comfare,  as  to 
subsequent  encumbrancer  or  purchaser, 
Baskins  v.  Calhoun,  45  Ala.  582;  Mc- 
Guire  v.  VanPelt,  55  Ala.  344.  As  to 
surety.  Lamville  County  Nat.  Bank 
V.  Bingham,  50  Vt.  105. 

Estoppel  Against  Setting  Up  TMs 
Defence. — If  the  maker  of  a  deed  of 
trust,  and  his  subsequent  encumbrancer, 
permit  a  sale  of  the  premises  to  be 
made  by  the  trustee  for  the  principal, 
and  usury  included,  they  will  be  es- 
topped from  afterward  insisting  on 
usury  to  defeat  the  sale.  By  permitting 
the  sale,  they  will  be  regarded  as  as- 
senting to  it  and  the  payment  of  the 
usury.  Tyler  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  108  111.  58. 

A  member  of  a  building  association, 
incorporated  under  the  act  of  April 
I2th,  1859  (P.  L.  544),  who  has  given  to 
it  a  mortgage  to  secure  a  loan  made  to 
a  fellow  member,  is  liable  to  the  same 
extent  as  he  would  be  if  the  loan  had 
been  made  to  himself,  and  cannot  plead 
usury  to  an  action  upon  the  mortgage. 
Nor  is  evidence  admissible  merely  to 
show  that  less  than  the  face  value  of 
the  mortgage  had  been  actually  ad- 
vanced, since  the  presumption  is  that 
the  difference  is  the  premiums  legalized 
by  the  act  under  which  the  association 
■was  incorporated.  Selden  v.  Reliable 
Sav.  etc.  Assoc,  32  P.  F.  Smith  336; 
followed  (81 1^  Pa.  St.);  Johnston  v. 
Elizabeth  Building  and  Loan  Assoc, 
104  Pa.  St.  394. 

Though  a  deed  may  have  been  made 
in  1872,  with  bond  to  reconvey,  to  se- 
cure the  payment  of  a  usurious  debt, 
yet  if  in  June,  1873,  the  parties  came 
together,  and  the  debtors  surrendered 
the  land  absolutely  to  the  creditor  in 
payment  ot  the  debt,  it  being  agreed 
that  the  bond  should  be  delivered  up 
and  cancelled,  the  title  became  fixed  in 
the  creditor,  and  the  debtors  could  not 
afterwards  recover  the  land,  though  the 
bond  may  not  have  been  in  fact  sur- 
rendered and  cancelled.  BuUard  v. 
Jones,  68  Ga.  472. 


Under  Gen.  St.  1878,  ch.  23,  usurious 
contracts,  except  as  provided  in  the 
case  of  certain  innocent  purchasers,  are 
absolutely  void;  and  the  effect  of  the 
statute  is  not  avoided  by  the  substitu- 
tion of  a  new  security  for  one  infected 
with  usury.  And,  except  in  favor  of  a 
bona  fide  purchaser,  a  foreclosure  sale 
made  under  a  power  contained  in  a 
mortgage  void  for  usury,  works  no 
estoppel  against  the  mortgagor,  and 
the  purchaser  is  in  no  better  position 
than  if  no  sale  had  been  made.  Taylor 
V.  Burgess,  26  Minn.  547,  and  Merchant 
V.  Woods,  27  Minn.  396,  distinguished. 
Jordan  v.  Humphrej',  31   Minn.  495. 

A  mortgagor  is  not  estopped  from 
setting  up  the  defence  of  usury  against 
the  mortgage  because  he  had  given  a 
certificate  or  covenant  under  seal,  after 
the  execution  of  the  mortgage,  to  the 
effect  that  it  was  a  valid  and  subsisting 
lien  upon  the  premises.  He  is  neither 
estopped  as  to  the  mortgagee, nor  an^'one 
claiming  under  him  with  notice  of  the 
usurious  character  of  the  debt  secured. 
VanSickle  v.  Palmer,  2  Thomp.  &  C. 
(N.  Y.;  612. 

Defence  of  usury,  after  foreclosure 
and  sale,  cannot  be  made,  the  mortgage 
contract  being  then  regarded  as  exe- 
cuted. This  is  the  doctrine  as  to  bona 
fide  purchasers  at  the  sale,  without 
knowledge  of  the  usurious  character  of 
the  mortgage.  Jackson  v.  Henry,  10 
Johns.  (N.  Y.)  185;  Elliott  v.  Wood,  53 
Barb.  (N.  Y.)  285;  Cuthbert  v.  Haley, 
8  T.  R.  390.  In  the  above  case  of  Jack- 
son V.  Henry,  Kent, Ch. J.,  said:  "The 
principles  of  public  policy  and  the  se- 
curity of  titles  are  deeply  concerned  in 
the  protection  of  such  a  foreclosure.  If 
the  purchase  was  to  be  defeated  by  the 
usury  in  the  original  contract,  it  would 
be  difficult  to  set  bounds  to  the  mischief 
of  the  precedent,  or  to  say  to  what 
sequel  of  transactions,  or  through  what 
course  of  successive  eliminations,  and 
for  what  time  short  of  that  in  the 
statute  of  limitations,  the  antecedent 
defect  was  to  be  deemed  covered  or 
overlooked,  so  as  to  give  quiet  to  the 
title  of  the  bona  fide  purchaser.  The 
inconvenience  to  title  would  be  alarm- 
ing and  enormous.  The  law  has  always 
had  regard  to  derivative  titles  when  fair- 
ly procured,  and  though  it  may  be  true, 
as  an  abstract  principle,  that  a  derivative 
title  cannot  be  better  than  that  from 
which  it  was  derived,  yet  there  are 
many  necessary  exceptions  to  the 
operation  of  this  principle." 

An  insurance  company  made  a  loan 
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when  left  in  blank  as  to  the  indebtedness  ;**  or  blank  as  to  the 


of  money  to  W,  and  took  from  him  his 
promissory  note  for  the  amount  thereof, 
with  eight  per  cent,  per  annum,  secured 
by  mortgage  on  real  estate,  and  took 
his  sundry  other  notes  for  usurious  in- 
terest on  the  loan.  W  afterwards  sold 
and  conveyed  the  property  to  B,  who, 
as  part  of  the  consideration,  agreed  to 
pay  the  notes  and  mortgage  given  by 
W,  and  to  secure  the  performance  of 
his  agreement,  executed  to  W  a  mort- 
gage on  the  same  property.  B  sold  and 
conveyed  the  property  in  fee  to  J,  and 
made  to  him  a  warranty  deed  thereof, 
and  agreed  with  him  to  pay  off  the 
encumbrances  thereon.  Held,  that  in 
an  action  of  foreclosure  by  the  insur- 
ance company',  the  defence  of  usury  is 
not  available  to  J  agafnst  the  mortgage 
given  by  W  to  the  company.  Jones  v. 
Insurance  Co.,  40  Ohio  St.  583. 

Property  subject  to  a  mortgage,  upon 
which  usurious  interest  had  been  paid, 
was  conveyed  to  F  E  M,  who  subse- 
quently made  an  agreement  with  C  R, 
the  mortgagee,  under  which  the  mort- 
gage was  released,  and  a  lease  made  of 
part  of  the  prppertj',  and  a  new  mort- 
gage for  the  same  amount  was  made 
by  F  E  M  to  C  R,  of  the  reversion 
under  said  lease,  and  of  the  residue  of 
the  property  covered  by  the  original 
mortgage.  Held,  First,  that  there  was  no 
such  privity  of -interest  or  estate  be- 
tween F  E  "M  and  the  original  mort- 
gagor as  to  entitle  her  to  have  credited 
upon  her  mortgage  debt,  sums  in  ex- 
cess of  legal  interest,  paid  by  the 
original  mortgagor  on  his  mortgage 
debt  prior  to  the  execution  of  her  mort- 
gage. Second,  that  if  F  E  M  had  taken 
the  property  subjectto  the  original  mort- 
gage, and  without  change  of  her  rela- 
tions to  the  mortgagor  and  mortgagee, 
except  as  mere  purchaser  of  the  equity 
of  redemption,  whatever  rights  to  re- 
imbursement, for  usurious  payments 
subsisted  in  the  original  mortgagor, 
would  have  enured  to  her.  Third,  that 
the  mortgage  made  by  her  was  sub- 
stantially a  new  and  original  undertak- 
ing on  her  part,  limited  in  its  relations 
and  incidents  to  the  period  of  its  incep- 
tion and  the  time  since  elapsed. 
Reeder  v.  Martin,  58  Md.  315. 

A  as  trustee  held  a  mortgage  of  real 
estate  made  to  him  by  S.  The  mort- 
gaged property  was  sold  by  S  to  B  for 
a  stated  sum.     The  deed  from  S  made 


no  reference  to  the  mortgage,  but  in 
fact  the  payment  of  the  mortgage  bv  B 
formed  part  of  the  consideration  rrien- 
tioned  in  the  deed.  On  a  foreclosure  of 
the  mortgage  \>y  A,  it  was,  upon  ex- 
ceptions to  the  auditor's  account  dis- 
tributing the  proceeds  of  the  sale, 
held:  First,  that  whether  the  mortgage 
debt  was  tainted  with  usury  or  not  was 
wholly  immaterial  in  determining  the 
price  to  be  paid  by,  B  for  the  land.  Sec- 
ond, that  parol  proof  was  admissible  to 
show  how  the  stated  .consideration  for  the 
deed  to  B  was  to  be  made  up,  and  how 
it  was  to  be  paid,  and  such  proof  in 
nowise  altered,  varied  or  affected  the 
deed  itself  Third,that  the  mortgage  debt 
could  not  be  abated  on  account  of  any 
usury  that  might  have  been  paid  or 
exacted  from  S  prior  to  the  purchase 
of  the  property'  by  B.  Mahoney  v. 
Mackubin,  54  Md.  268. 

But  if  the  mortgagee,  either  himself, 
or  through  an  agent,  is  the  purchaser 
at  the  foreclosure  sale,  his  title,  as  pur- 
chaser, may  be  impeached  by  reason  of 
the  usury  in  the  mortgage;  for,  being 
a  party  to  the  usurious  contracts,  his 
status  is  not  altered  by  the  fact  that  he 
has  become  the  purchaser  of  the  prop- 
erty. Jackson  v.  Dominick,  i4johns^ 
(N.  Y.)  435;  McLaughlin  v.  Cosgrove, 
99  Mass.  4.  A  purchaser  at  the  sale, 
who  buj'S  with  knowledge  of  the  usury, 
is  in  like  category.  Bissell  ».  Kellogg, 
60  Barb.  (N.  Y.)  617. 

1.  When  Not  Signed  by  Mortgagor.— A 
mortgage  not  signed,  although  duly  wit- 
nessed, acknowledged  and  delivered,  is 
void.  Goodman  t'.Randall,  44Conn. 321. 

2.  Blank  as  to  Indebtedness.— The  tes- 
timony of  the  mortgagee  was  that  the 
mortgagors  had  executed  the  mortgage 
in  blank  to  secure  an  existing  debt,  and 
had  given  him  authority  to  have  it  filled 
up  by  the  notary  before  whom  the  ac- 
knowledgment was  taken.  And  it  fur- 
ther appeared  from  the  testimony  of 
the  notary  that  he  filled  up  the  blanks 
accordingly,  but  that  the  mortgag- 
ors were  not  present  and  that  he 
had  not  such  authority  from  them. 
The  mortgagors  denied  having  given 
such  authority  to  the  mortgagees,  and 
testified  that  the  mortgage  was  to  se- 
cure future  debts.  It  was  held  that 
the  evidence  was  insufficient  to  estab- 
lish authority  to  fill  the  blanks.  Steb- 
bins  V.  Watson,  71  Mich.  467. 
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name  of  the  mortgagee  ■}  or  when  the  mortgage  has  been  pro- 
cured through  fraud  -^  or  is  made  in  fraud  of  creditors.^ 


It  is  a  sufficient  execution  of  a  mort- 
gage by  a  married  woman  that  she 
signs  tlie  mortgage- by  her  christened 
name  only,  where  her  full  name  ap- 
pears in  the  body  of  the  instrument. 
Zann  v.  Haller,  71  Ind.  136. 

1.  Blani  as  to  Name  of  Mortgagee. — 
Where  an  instrument  executed  in  the 

•  form  of  a  mortgage,  but  blank  as  to  the 
name  of  a  mortgagee,  had  been  de- 
livered by  the  mortgagor  to  an  agent 
with  instructions  to  fill  the  blank  and 
obtain  the  money  upon  the  instrument 
from  whomsoever  he  could,  and  the 
agent  subsequently  filled  in  the  name  of 
a  person  as  mortgagee,  the  instrument 
is  not  thereby  rendered  valid  and 
operative  as  a  mortgage;  although  the 
evidence  showed  that  there  was  such  a 
person  as  named  in  the  note  as  payee, 
and  in  the  mortgage  as  mortgagee,  it 
further  appearing  that  this  person  was 
entirely  ignorant  of  the  transaction, 
never  ratified  it,  and  never  claimed  any 
interest  in  it;  in  such  case  the  payee 
and  mortgagee  will  be  deemed  fictitious; 
and  this,  though  the  person,  whose  name 
was  so  used,  had  authorized  the  person 
receiving  the  instrument  and  loaning 
the  money,  to  loan  money  for  him,  but 
which  authority  had  been  previously 
revoked.  Althougli  all  the  plaintiff's 
acts  in  the  premises  were  in  good  faith, 
equity  will  not  decree  a  foreclosure  of 
a  mortgage  thus  void  in  law.  Shirley 
V.  Burch,  16  Oreg.  83. 

Where  a  deed  of  trust  was  acknowl- 
edged by  the  grantor  before  the  proper 
officer  as  his  act  and  deed,  but  lacked 
the  grantor's  signature,  which  had  been 
omitted  by  mistake,  the  deed  being  in 
other  respects  in  proper  form,  it  will  be 
regarded  in  equity  as  a  mortgage  and 
enforced  as  superior  to  the  lien  of  a 
judgment  creditor,  of  the  mortgagor 
subsequenth'  acquired.  Ray,  J%,  dis- 
senting.    Martin  v.  Nixon,  92  Mo.  26. 

2.  A  mortgage  obtained  by  fraud  is 
void,  and  will  be  cancelled  by  a  court 
of  equity  under  proper  proceedings. 
Wright  V.  IVIorgan,  4  Baxt.  (Tenn.) 
385;  Mason  v.  Daly,  17  Mass.  403; 
Richardson  v.  Barrick,  16  Iowa  407; 
Terry  v.  Tuttle,  24  Mich.  206:  Wartem- 
berg  V.  Speigel,  31  Mich.  400;  Allen  v. 
Shackelton,  15  Ohio  St.  145;  Abbott  v. 
Allen,  2  Johns.  (N.  Y.)  Ch.  519; 
Champlin  v.  Lay  tin,  6  Paige  (N.Y.) 
189;  18  Wend.  (N.  Y.)  407;  Aikin  v. 


Morris,  2  Barb.  (N.  Y.)  Ch.  140;  Reed 
V.  Latson,  15  Barb.  (N.  Y.)  9;  Sloan  v. 
Holcomb,  29  Mich.  153;  Perrett  v, 
Yarsdorfer,  37  Mich.  596. 

The  fact  that  tire  mortgagor  is  in 
possession  and  can  defend  the  same  at 
law  against  the  mortgagee  is  no  de- 
fence to  the  bill  of  the  mortgagor  to  set 
aside  the  mortgage  for  fraud.  Marston 
t;.  Brackett,  9  N.  H.  336.  If  the  cred- 
itor induces  his  debtor  to  secure  a  pre- 
existing debt  upon  condition  of  advanc- 
ing a  further  sum,  and  then,  after  ob- 
tainiipg  the  security,  refuses  to  make  the 
advance,  the  court  "will  cancel  the 
mortgage  as  having  been  obtained  by 
fraud.     Gross  v.  McKee,  53   Miss.  536. 

A  joint  mortgage  by  several  mort- 
gagors of  a  single  tract  of  land,  to  secure 
their  separate  notes,  may  be  set  aside 
for  fraud  at  the  suit  of  one  of  them. 
Moulton  V.  Lowe,  32  Me.  466. 

There  must  be  something  more  than 
folly  on  the  part  of  the  mortgagor  in 
executing  the  mortgage;  there  must  be 
a  fraudulent  purpose  on  the  part  of  the 
mortgagee.  Blackwell  v.  Cummings,  68 
N.  Car.  121. 

One  who,  being  illiterate,  executes  a 
mortgage  without  knowledge  of  its  con- 
tents, no  fraud  being  shown,  cannot 
contest  its  validity  on  that  ground,  nor 
can  his  grantee  who  purcliases  with 
knowledge  of  the  mortgage.  Leslie  v. 
Merrick,  99  Ind.  iSo. 

Where  a  married  woman  sought  to 
have  a  mortgage  executed  by  her  on 
her  homestead  set  aside  as  having  been 
obtained  by  fraud,  upon  the  ground  that 
not  being  able  to  read  she  relied  upon 
the  representations  of  her  husband  that 
the  instrument  was  a  note  and  of  no 
consequence,  the  relief  was  refused,  the 
court  holding  that  it  was  gross  negli- 
gence in  her  not  to  have  required  the 
instrument  to  be  read  to  her.  Roach 
V.  Karr,  18  Kan.  529.  See  also  Frickee 
V.  Donner,  35  Mich.  151.  See  Brown 
V.  Mawry,  §5  Tenn.  358;  Adams  v. 
Adams,  70  Iowa  253;  Brigham  v. 
Fayerweather,   144  Mass.  48. 

Rights  of  Purchaser  at  Invalid  Sale. — 
See  Andrews  v.  Townshend,  i  N.  Y.  S. 
421;  Ashmore  v.  McDonnell,  39  Kan. 
669;  Mooring  xk  Little,  98  N.  Car.  472; 
Brown  v.  Brown  (Iowa),  35  N.  W. 
Rep.   507;    Rogers  v.  Benton,  39  Minn. 

39- 

3.  mortgages  Fraudulent  as  to  Credit- 
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ors. — A  mortgage  made  for  the  purpose 
of  hindering,  (Relaying  and  defrauding 
his  creditors  by  the  mortgagor,  is  in- 
valid ar.d  will  be  set  aside,  unless 
where  there  is  no  participation,  or 
knowledge  of  the  fraudulent  intent,  on 
tl>e  part  of  the  mortgagee.  Hall  v. 
Heydon,  41  Ala.  242;  Tickner  w.  Wis- 
wall,  9  Ala.  305;  Wile3-  v.  Knight,  27 
Ala.  336;  Price  v.  Masterson,  35  Ala. 
483;  State  V.  Nauert,  2  Mo.  App.  2^5. 

At  common  law,  when  the  sole  object 
of  the  mortgage  is  to  secure  a  debt 
owing  by  the  mortgagor  to  the  mort- 
gagee, it  will  be  upheld,  although  both 
parties  knew  it  would  have  the  effect  of 
putting  the  property  beyond  the  reach 
of  other  creditors.  Giddings  v.  Sears, 
115  Mass.  505.  Yet  if  the  purpose  in 
fact  exists  to  put  the  property  beyond 
the  reach  of  creditors,  the  mortgage 
will  be  set  aside,  although  the  purpose 
also  existed  to  secure  a  bona  fide  in- 
debtedness of  the  mortgagor.  Crown- 
inshield  v.  Kittridge,  7  Met.  (Mass.) 
520;  Robinson  v.  Stewart,  10  N.  Y. 
189.  Where  given  for  a  greater  sum 
than  due,  but  under  the  pretence  of 
covering  future  advances  to  be  made, 
when  none  were  intended  to  be  made, 
it  is  fraudulent.  TuUy  v.  Harloe,  35 
Cal.  302.  Otherwise,  if  the  advances 
were  bona  fide  intended  to  be  made. 
TuUy  V.  Harloe,  35  Cal.  302. 

So,  if  made  with  the  fraudulent  pur- 
pose of  defeating  a  mechanic's  lien,  it 
will  be  set  aside  at  the  suit  of  the  me- 
chanic, even  before  the  work  is  com- 
pleted for  which  the  lien  exists,  or  the 
amount  be  due.  Hulsman  v.  Whitman, 
109  Mass.  411. 

A  valid  mortgage  may  be  used  for  a 
fraudulent  purpose;  as  vi'here  it  was  exe- 
cuted for  the  purpose  of  giving  priority 
overanoldermortgage.whicholderraort- 
gage  had  been  surrendered  under  a  false 
pretence  that  the  title  was  to  be  cleared, 
and  then  a  new  mortgage  to  be 
executed,  but  between  the  date  of  the 
surrender  of  the  older  one  and  the  exe- 
cution of  the  new,  this  mortgage  was 
made  in  order  to  obtain  priority'.  It 
will  be  postponed,  although  made  for 
the  purpose  of  securing  a  bona  fide  debt, 
and  the  old  mortgage  will  be  restored  to 
its  original  position  of  priority.  Egge- 
man  v.  Eggeman,  37  Mich.  435,  436. 

Where  a  mortgage  is  attacked,  as 
having  been  made  in  fraud  of  creditors, 
upon  the  mortgagee  showing  that  it  is 
supported  by  a  valuable  consideration, 
the  onus  is  upon  the  attacking  party  to 
establish  the  fraudulent  intent.     Troy 


V.  Smith,  33  Ala.  469;  Crawford  v. 
Kirksey,  55  Ala.  282;  Banfield  zi.  Whip- 
ple, 14  Allen  (Mass.)  13;  Lyon  v.  Mc- 
llvaine,  24  Iowa  9;  Lam.pson  v.  Arnold, 
ig  Iowa  479. 

Where  a  mortgagor,  being  insolvent, 
executes  a  mortgage  of  his  entire  estate 
to  a  creditor,  who  has  knowledge  of  his 
insolvency,  and  who,  to  give  him  ficti- 
tious credit,  conceals  the  mortgage, 
withholding  it  from  record,  and  making 
false  representations  as  to  the  mort- 
gagor's means,  thus  enabling  him  to 
contract  other  debts  which  he  is  unable 
to  pay,  the  mortgage  will  be  declared 
void.  Blennerhassett  v.  Sherman,  loc 
U.  S.   100. 

A  rrtortgage  is  not  fraudulent  for  in- 
cluding contemplated  advances.  New- 
kirk  V.  Newkirk,  56  Mich.  525. 

Where  a  chattel  mortgage  or  a  writ- 
ten assignment  of  personal  property  is 
executed  in  part  to  indemnify  the 
mortgagees  or  assignees  against  a  pos- 
sible liability  on  a  l-edeliverj'  bond,  and 
another  and  important  object  of  the  in- 
strument is  to  delay,  hinder  and  defraud 
the  creditors  of  the  mortgagors  or  as- 
signors, and  such  intention  is  partici- 
pated in  by  all  the  parties  thereto,  such 
instrument  is  fraudulent  in  toio,  and 
cannot  be  supported  to  any  extent  as 
against  such  creditors.  Winstead  v. 
Hulme,  32  Kan.  568;  32  Kan.  629. 

A  mortgage  made  with  intent  to  de- 
fraud the  mortgagor's  creditors  is,  nev- 
ertheless, good  as  between  the  parties 
to  it.  In  an  action  on  the  mortgage, 
by  the  mortgagee,  where  the  plaintiff 
can  show  a  prima  facie  right  to  re- 
cover on  the'  face  of  the  instrument 
without  developing  the  fraud  in  the 
transaction,  the  defendant  is  not  per- 
mitted to  set  up  in  defence  his  own  and 
the  plaintiff's  fraudulent  intent,  and 
that  no  consideration  passed.  Bonesteel 
V.  Sullivan,  104  Pa.  St.  9.  See  Ille- 
gal Contracts,  9  Am.  &  Eng.  Encyc. 
of  Lauf  S82. 

In  Ohio,  a  mortgage  of  chattels,  given 
to  indemnify  the  mortgagee  against  a 
liability  as  surety  for  the  mortgagor,  is 
void  as  against  the  creditors  of  the 
mortgagor,  unless  the  mortgagee,  his 
agent  or  attorney,  shall  enter  on  the 
mortgage  a  true  statement,  under  oath, 
of  his  liability  as  surety,  and  that  the 
mortgage  was  taken  in  good  laith  to 
indemnify  against  an3'  loss  that  may 
result  therefrom.  66  Ohio  Laws  345' 
A  defect  in  such  statement  cannot 
be  cured  by  the  conditions  contained  in 
the  mortgage,  unless  reference  is  made 
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thereto  in  the  statement.  Gardiner  v. 
Parmalee,  31  Ohio  St.  551;  Blandy  v. 
Benedict,  42  Ohio  St.  295.  See  also 
Tarbell  v.  Jones,  56  Vt.  312. 

Where  »  note  and  mortgage  are  exe- 
cuted for  an  amount  in  excess  of  the 
actual  indebtedness  existing  from  the 
mortgagor  to  the  mortgagee,  to  take  up 
an  old  note  and  mortgage  given  in 
good  faith  to  secure  an  actual  indebted- 
ness, with  the  understanding  that  upon 
the  execution  of  the  new  note  all  the 
credits  that  were  upon  the  old  note 
should  be  placed  upon  the  new  note, 
and  such  understanding  was  carried  out 
by  the  mortgagee,  and  in  the  overstate- 
ment of  the  amount  secured  there  was 
no  intent  of  either  party  to  hinder,  de- 
lay or  defraud  the  mortgagor's  credit- 
or's, such  mortgage  is  not  fraudulent  in 
ioto  because  upon  its  face  it  secures  an 
amount  of  indebtedness  in  excess  of 
that  actually  existing  from  the  mort- 
gagor to  the  mortgagee.  Hughes  v. 
Shull,  33  Kan.  127. 

Where  a  deed,  absolute  on  its  face, 
but  in  reality  a  mortgage  was  fraudu- 
lently executed  to  secure  the  individual 
debt  of  the  grantee,  and  so  executed  by 
an  agent  who  had  a  power  of  attorney 
to  convey,  the  grantee  acquires  no' 
right  as  against  the  devisee  of  the 
owner.  Shirk  v.  Williamson,  50  Ark. 
562.  See  generally  Fraud,  8  Am.  & 
Eng.  Encyc.  of  Law  635;  Debtor  akd 
Creditor,  5  Am.  &  Eng.  Encyc.  of 
Law  179;  Assignments  for  Benefit 
OF  Creditors,  i  Am.  &  Eng.  Encyc. 
of  Law  845. 

mortgages  Fraudulent  Because  of  Ben- 
efits Reserved  to  Mortgagor — Wlien 
Void. — A  deed  of  trust  to  secure  a  debt 
described  the  property  as,  '"all  and  sing- 
ular the  farming  implements  and  tools 
and  live  dairy  cattle  now  on  the  grant- 
or's farm,  together  with  all  their  in- 
crease or  substitutes  therefor  during 
the  lien  of  this  deed,  to  the  value  at 
any  time  of  $4,000;"  and  again  as,  "a 
constant  and  continuous  stock  of  farm- 
ing implements,  tools  and  live  dairy" 
cattle  and  their  increase,  of  a  valuation 
of  at  least  $4,000."  It  also  stipu- 
lated, that  the  grantor  should  at  all 
times  ke'ep  on  his  farm  property  of  the 
kind  desc-ribed,  "worth  on  peremptory 
sale  under  the  provisions  hereof  at 
least  $4,000,"  or,  as  stated  in  another 
place,  "at  any  time  in  value  equal  to  an 
appraisement  of  $4,000."  No  method 
was  provided  for  having  an  appraise- 
nient  made,  and  it  did  not  appear  but 
mat  the  implements,   tools  and  cattle 


on  the  farm  exceeded  $4,000  in  value. 
Held,  that  as  against  other  creditors  of 
the  grantor  the  deed  was  void,  (i)  Be- 
cause by  the  use  of  the  word  "substi- 
tutes" it  impliedly  gave  the  grantor  au- 
thority to  sell  and  dispose  of  the  cattle 
in  the  ordinary  course  of  business;  (2) 
Because  of  indefiniteness  in  the  descrip- 
tion of  the  property.  Goddard  t;.  Tones, 
78  Mo.  518. 

Where  the  mortgagor  or  assignor  re- 
serves some  benefit  to  himself,  and  by 
so  doing  hinders  and  delays  the  credit- 
ors not  provided  for  in  the  instrument, 
the  mortgage  or  assignment  is  fraudu- 
lent and  void  as  to  such  creditors.  Dar- 
win V.  Handley,  3  Yerg.  (Tenn.)  502; 
Tuberville  v.  Gibson,  5  Heisk.  (Tenn.) 
565,  571;  Peacock  v,  Tunpkins,  Meigs 
(Tenn.)  317;  McGavock  v.  Deery,  i 
Coldw.  (Tenn.)  265;  Thurman  -z).  Jenk- 
ins, 2  Baxt.  (Tenn.)  426;  Atwood  v. 
Brown,  i  Leg.  Rep.  60;  Peiser  v.  Peti- 
colas,  50  Tex.  638;  Lund  v.  Fletcher,  39 
Ark.  325;  Davenport  v.  Fowlke,  68 
Ind.  382;  Orton  v.  Orton,  7  Oreg.  47S. 
Compare  Frankhouser  v.  Ellett,  22  Kan. 
127;  Clark  V.  Hyman,  55  Iowa  14. 

If  the  assignment  vests  in  the  as- 
signee the  legal  title,  with  right  of  im- 
mediate possession,  and  to  immediately 
sell,  and  the  assignor  retain  possession, 
although  he  does  so  by  stipulation  in 
the  deed,  it  is  prima  facie  fraudulent. 
Darwin  v.  Handley,  3  Yerg.  (Tenn.) 
502. 

The  intention  ot  the  vendee  to  bene- 
fit the  vendor  will  not  make  the  mort- 
gage fraudulent  if  it  appear  to  be  other- 
wise fair  and  bona  fide;  it  is  the  secret 
arrangement  for  his  benefit,  or  where 
the  real  intention  of  the  stipulations  is 
to  hinder  and  delay  creditors,  which 
makes  the  mortgage  fraudulent;  but  if 
none  of  these  exist,  leaving  the  mort- 
gagor in  possession  because  of  a  kindly 
interest  in  his  welfare  and  of  belief 
that,  thereby,  he  will  be  better  enabled 
to  pay  his  debts,  furnishes  no  evidence 
of  fraud.  Bumpas  v.  Dotson,  7  Humph. 
(Tenn.)  317. 

Articles  Consumable  In  the  Use. — A 
mortgage  of  articles  consumable  in  the 
use,  for  the  payment  of  a  debt,  is  fraud- 
ulent per  se,  if  the  mortgage  provides 
that  the  mortgagor  shall  retain  the  pos- 
session and  use  of  them.  Hyslop  v. 
Clark,  14  Johns.  (N.  Y.)  458;  Sommer- 
ville  V.  Horton,  4  Yerg.  (Tenn.)  541 ; 
Charlton  v.  Lay,  5  Humph.  (Tenn.)  496. 
And  it  is  none  the  less  void  because 
the  mortgagor  does  not,  in  fact,  use 
them.   Trabue  v.  Willis,  Meigs  (Tenn.) 
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583.  But  to  have  this  effect  the  articles 
must  be  of  such  a  character  as  to  be, 
necessarily,  consumable  in  the  use. 
Ross  V.  Young,  5  Sneed  (Tenn.)  627, 
628;  Masson  v.  Anderson,  3  Baxt. 
(Tenn.)  307.  Cattle,  milk  stock,  sheep, 
hogs,  pork  hogs,  horses,  mules,  and 
colts,  are  not  such.  Ross  v.  Young,  5 
Sneed  (Tenn.)  627,628.  While  "proven- 
der and  provisions"  are.  Dugg  v.  Till- 
man, 2  Swan  (Tenn.)  208,  210. 

Where  the  assignor  conveys  all  his 
property  of  every  description  consist- 
ing of  real  and  personal  estate,  and  in- 
cluding corn,  fodder,  bacon,  etc.,  farm- 
ing utensils,  household  and  kitchen 
furniture,  with  the  reservation  as  fol- 
lows: "Reserving  to  myself,  however, 
out  of  the  aforesaid  stock,  farming 
utensils,  provender,  provisions,  house- 
hold and  kitchen  furniture,  so  much  as 
I  am  by  law  allowed  to  retain  free  from 
execution,"  the  mortgage  is  fraudulent 
and  void  in  law  irrespective  of  the  act- 
ual intention.  The  failure  to  specify 
distinctly  what  property  is  re- 
served, destroys  the  dieed  as  to 
creditors.  Sugg  v.  Tillman,  2  Swan 
(Tenn.)  208,  210.  But  it  is  not 
clear  that  the  insertion  in  the  mortgage 
of  consumable  property,  which  was  not 
subject  to  execution,  with  a  distinct  res- 
ervation of  the  mortgagor's  right  to 
use  it,  would  per  se  render  the  deed 
fraudulent;  because  in  such  case  the 
property  reserved  is  so  described  as  to 
render  it  distinguishable  from  the  prop- 
erty of  like  character  not  exempt. 
Farquharson  v.  McDonald,  2  Heisk. 
(Tenn.)  404,  415. 

The  mortgage,  which  was  upon  the 
contents  of  a  drug  store,  including  not 
only  the  stock  on  sale,  but  articles  not 
intended  for  sale,  provided  that  so  long 
as  its  conditions  were  fulfilled,  the 
mortgagor  should  remain  in  possession 
of  the  property,  and,  in  consideration 
thereof,  should  keep  it  in  as  good  con- 
dition as  it  was  then.  Held,  that  this 
should  not  be  construed  as  authorizing 
the  mortgagor  to  sell  the  goods  and 
with  the  proceeds  purchase  others  in 
their  place.  Kalk  v.  Fielding,  50  Wis. 
339. 

Wlien  Not  Void. — Where  a  chattel 
mortgage  Is  given  upon  a  stock  of  goods, 
and  by  agreement  outside  of  the  mort- 
gage the  mortgagor  is  to  remain  in  pos- 
session of  the  goods  until  the  maturity 
of  the  note  secured  by  the  mortgage, 
and  he  is  permitted  to  continue  his  busi- 
ness and  dispose  of  the  goods  in  the 
ordinary  way,  and  to  apply  the  proceeds 


of  his  sales  toward  the  payment  of  the 
note  secured,  and  the  transaction  is 
entered  into  by  all  the  parties  in  good 
faith,  the  mortgage  is  not  void,  although 
the  mortgagor  fails  to  account  to  the 
mortgagees  for  the  proceeds  from  his 
sales  as  he  ought  to  have  done.  Frank- 
houser  v.  Ellett,  22  Kan.  127,  followed; 
Howard  v.  Rohlfing,  36  Kan.  357. 

A  chattel  mortgage  of  growing 
wheat  was  executed  by  June  4th, 
1S77;  the  debt  secured  by  the  mort- 
gage was  to  become  due  August 
15th,  1777;  the  mortgagor  was  to  retain 
the  possession  of  the  wheat  until  default; 
and  the  mortgage  was  duly  filed  for 
record  in  the  oflSce  of  the  register  of 
deeds  on  June  8th,  1S77.  The  mort- 
gagor, with  the  consent  of  the  mort- 
gagee, did  in  fact  retain  the  possession 
of  the  wheat,  harvested  it,  stacked  it 
on  the  premises  where  it  was  grown, 
threshed  it,  weighed  it,  and  found  that 
there  were  just  eighty-four  bushels,  and 
then  put  it  into  a  bin  on  the  same  prem- 
ises—'in  which  bin  forty-two  bushels  of 
other  wheat  of  the  same  quality  had 
previously' been  stored.  Afterward  the 
mortgagor,  with  the  consent  of  the 
mortgagee,  sold  the  wheat  on  credit, 
intending  that  the  proceeds  of  the  sale 
should  be  applied  in  payment  of  the 
mortgaged  debt.  Held,  that  the  mort- 
gage did  not  become  void  by  reason  of 
the  changes  made  in  the  mortgaged 
property,  nor  by  reason  of  the  sale 
thereof;  but  the  mortgage  remained 
valid,  and  the  debt  due  from  the  pur- 
chaser for  the  wheat  was  due  and  owing 
to  the  mortgagee,  as  the  mortgagor  and 
mortgagee  intended.  Muse  v.  Leh- 
man, 30  Kan.  514. 

A  deed  of  trust  on  a  stock  of  goods 
and  merchandise  is  not  void  on  its  face, 
on  the  ground  that  it  provides  for  the 
continuance  in  business  of  the  grantor, 
seUing  and  replenishing  stock  in  the 
usual  course  of  dealing,  where  such 
provision  is  not  made  in  express  terms, 
but  can  only  be  gathered  by  implication. 
Baldwin  v.  Little,  64  Miss.  126. 

A  mortgage  duly  recorded  is  not  void 
as  between  the  parties  to  it,  or  as  to  a 
third  person  whose  claim  is  not  based 
on  a  valuable  consideration,  from  the 
fact  that  it  permits  tije  mortgagor  to 
sell  personal  property  covered  by  it 
without  accounting  to  the  mortgagee 
for  the  proceeds.  McCoy  f.  Boley,  21 
Fla.  803. 

A  deed  of  trust  which  does  not,  in 
express  terms  nor  by  necessary  impli- 
cation, reserve  to  the  grantor  the  power 
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VIII.  Construction  and  Effect  of  Mortgages. — In  the  con- 
struction of  equivocal  or  ambiguous  terms  in  a  mortgage  the 
well-settled  principle  is  applied  that  it  should  be  construed  most 
strongly  against  the  mortgagor,  and  so  as  to  give  to  the  mort- 
gagee an  effective  security.^  The  intention  of  the  parties  is 
primarily  the  object  to  be  sought  for,  and,  for  this  purpose,  the 
situation  of  the  parties,  and  the  nature  and  purpose  of  their  tran- 
sactions, may  be  looked  at ;  but  this  will  not  be  sought  for  outside 
of  the  language  used,  which  must  be  sufficient  to  express  the 
intention.^ 

The  force  and  effect  of  provisions  in  a  mortgage  are  questions 
of  law,  not  of  fact.^ 


of  disposition  of  the  property  conveyed, 
but  whicii  prohibits  him  from  convey- 
ing without  the  express  consent  of  the 
beneficiary,  is  not  fraudulent  as  against 
creditors  as  being  a  conveyance  to  the 
use  of  the  grantor,  although,  by  the 
provisions  of  the  deed,  he  is  permitted 
to  retain  possession.  Thompson  v. 
Foerstel,  lo  Mo.  App.  290. 

Where  a  widow-  lived  with  her  son  in 
1863  and  held  a  mortgage  on  his  farm, 
and  gave  it  up  at  the  solicitation  of  this 
son  in  order  that  he  might  claim  exemp- 
tion from  military  service  on  the  ground 
of  supporting  her,  the  son  agreeing  to 
restore  the  mortgage  as  soon  as  the 
war  was  over,  the  parties  were  not  in 
fari  delicto,  and  the  mortgage  was  not 
invalidated.  Harrington  v.  Grant,  54 
Vt.  236. 

Fraudulent  Preferences. — A  mort- 
gage, made  with  the  intent  to  give  a  pref- 
erence contrary'  to  law,  is  fraudulent; 
even  although  the  property  be  exempt 
from  execution.  Beals  v.  Clark.  13 
Gray  (Mass.)  18.  Or  where  it  is  given 
under  a  secret  arrangement  to  secure  a 
creditor  in  full,  who  had  previously 
executed  with  others  a  composition 
with  the  debtor  to  accept  a  portion  of 
this  claim  in  satisfaction.  In  such 
case,  the  mortgage  is  fraudulent  and 
void  as  to  the  other  creditors.  Law- 
rence V.  Clark,  36  N.  Y.  12S;  Feld- 
man  v.  Gamble,  26  N.  J,  Eq.  494. 

Where,  in  violation  of  their  duty  and 
trust,  directors  of  a  corporation  secure 
their  o.wn  debts  by  mortgage  of  the  prop- 
erty of  the  corporation,  to  the  prejudice 
of  other  creditors  and  the  stockholders, 
fhe  mortgage  Vfill  be  held  to  be  fraudu- 
lent and  void.  Koehler  v.  Black  River 
Falls  Iron  Co.,  2  Black  (U.  S  )  715. 

Mortgage  Void  Only  at  tlie  Election  of 
the  Creditors.— If  the  creditors  do  not 
intervene  to  have  the  convevance  set 


aside  for  fraud,  it  will  be  operative. 
Harvey  v.  Varney,  98  Mass.  118;  Up- 
ton -',  Craig,  :;7  111.  257.  The  mortgagor 
cannot  avoid  it.  Parkhurst  v.  Mc- 
Graw,  24  Miss  134;  Abbe  v.  Newton, 
19  Conn.  20;  Salmon  T'.  Bennett,  i  Conn. 
1^25;  Stores  c.  Snow,  i  Root  (Conn.) 
181;  Dver  V.  Homer,  22  Pick.  (Mass.) 
253.  In  a  foreclosure  proceeding  by  a 
mortgagee  against  the  owner  of  the 
property  and  a  subsequent  judgment 
creditor,  such  creditor  may  show- 
that  the  prior  mortgage  was  exe- 
cuted fraudulently  and  without  consid- 
eration, and  have  it  postponed  to  the 
lien  of  his  judgment.  Kelly  v.  Leni- 
han,  56  Ind.  448.  So  a  purchaser  of 
equity  of  redemption  at  execution  sale 
may  maintain  an  action  to  set  aside  the 
mortgage  for  fraud.  Matson  v.  Cap- 
pelle,  62  Mo.  235.  And  such  creditor 
may  attack  the  mortgage  for  fraud 
practised  on  the  mortgagor,  although 
the  mortgagor  does  not  himself  seek  to 
avoid  it.  Van  Deusen  v.  Frink,  15 
Pick.  (Mass.)  ^49. 

1.  Jerome  7'.  Hopkins,  2  Mich.  96; 
Stuart  z\  M'orden,  42  Mich.  154.  See 
also  Interpretation,  ii  Am.&  Eng. 
Encyc.  of  Law-  517;  Intent,  ii  Am. 
&  Eng.  Encyc.  of  Law  371;  Ambigu- 
ity, I  Am.  &  Eng.  Encyc,  of  Law  525. 

2.  Farmers'  etc.  Co.  t.  Commercial 
Bank,  15  Wis.  424.  See  also  cross- 
references  in  preceding  note. 

3.  Bartlev  v.  Philips,  114  Ind.  189. 

Mortgage  notes  and  the  mortgage  it- 
self are  ordinarily  read  together  as 
constituting  one  instrument.  Bassett 
V.  Bassett,  10  N.  H.  64;  Somersworth 
etc.  Bank  v.  Roberts,  38  N.  H.  22; 
Moses  V.  Hatfield  (S.  Car.),  3  S.  E. 
Rep.  538;  McCaughner  t'.  Williams,  15 
S.  Car.  505;  Round  v.  Donnel,  5  Kan. 
54;  Chick  V.  Willetts,  2  Kan.  384; 
Muzzy  V.  Knight,  8  Kan.  456;  Meyer 
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V.  Graeber,  19  Kan.  165;  Crafts  v. 
Crafts,  13  Gray  (Mass.)  360;  Fletcher 
V.  Daugherty,  13  Neb.  224;  Elliott  v. 
Deason,  64  Ga.  63;  Stowe  v.  Merril,  77 
Me.  550;  Winchell  v.  Coney,  54  Conn. 
24;  Leedy  v.  Wash,  67  Ind.  311;  Even- 
son  V.  Bates,  58  Wis.  24;  Shores  v. 
Doherty,  65  Wis.  153;  Richards  v. 
Holmes,  18  How.  (U.  S.)  143;  Wheeler 
etc.  Co.  V.  Howard,  28  Fed.  Rep.  741; 
Gregory  v.  Marks,  8  Biss.  (U.  S.)  44 
Parol  evidence  to  identify  note  with 
mortgage  is  admissible  Jones  f. 
Guaranty  etc.  Co.,  loi  U.  S.  622;  New 
Hampshire  etc.  Bank  v.  Willard,  10  N. 
H.  210;  Bell  V.  Fleming,  12  N.  J.  Eq. 
13;  Aull  V.  Lee,  61  Mo.  160;  Hall  v. 
Fay,  131  Mass.  192;  Hall  v.  Tufts,  18 
Pick.  (Mass.)  455;  Stowe  v.  Merrill, 
77    Me.  550;  Babcock  v.   Lisk,  57  111. 

327- 

It  is  competent  to  show  by  parol 
what  the  debt  was  for  which  the  mort- 
gage was  given  as  security,  though  dif- 
ferent from  the  one  expressed  on  its 
face.  Durfee  v.  Knowles,  2  N.  Y.  S. 
466. 

Where  the  validity  of  a  mortgage, 
which  in  some  particulars  misdescribes 
the  note,  is  attacked  by  a  creditor  or 
subsequent  purchaser,  parol  evidence 
is  admissible  to  show  the  real  consider- 
ation, and  what  note  was  actually  in- 
tended, nor  need  the  mortgage  be  first 
corrected.     Nazro  v.  Ware,   34    Minn. 

443- 

Miscellaneous  Instances  of  Construc- 
tion.— In  a  mortgage  with  a  power  to 
sell,  the  power  to  make  titile,  though  not 
expressed,  will  be  inferred  as  a  neces- 
sary incident.  Hunter  v.  Wooldert,  55 
Tex.  433. 

The  owner  in  fee  of  real  estate  con- 
vej'eci  the  same  to  a  trustee  to  secure  a 
debt  to  a  third  person.  After  the 
granting  clause  to  the  trustee  in  fee, 
there  was  a  condition  that  if  the  debt 
was  paid  at  maturity  the  conveyance 
was  to  be  void,  otherwise  the  trustee 
was  authorized  to  sell  the  land  at  pub- 
lic sale  to  pay  the  same.  Held,  1.  This 
conveyance  was  a  deed  of  trust  in  the 
nature  of  a  mortgage  and  not  an  abso- 
lute conveyance  in  trust  to  secure  the 
debt.  2.  The  legal  title  remains  in  the 
grantor  or  mortgagor  in  possession 
after  default,  subject  to  the  right  of  the 
trustee  or  creditor  to  enforce  the  con- 
dition of  the  mortgage.  3.  The  fact 
that  the  conveyance  is  to  a  trustee,  with 
power  of  sale  in  case  of  default,  does 
not  change  its  character  in  this  respect. 
4.   A  judgment  against  the  grantor  who 


remains  in  possession  of  the  premises, 
with  the  acquiescence  of  the  mortgagee, 
after  default,  is  a  lien  on  said  premises,, 
subject  to  said  mortgage.  Martin  v. 
Alter,  42  Ohio  St.  94. 

Chattel  Mortgage. — An  instrument 
executed  for  the  benefit  of  specified 
creditors,  and  purporting  to  convey 
property  to  certain  persons  who  were 
also  creditors,  on  their  express  agree- 
ment 'to  sell  it  and  pay  the  debts  as  far 
as  the  proceeds  would  go,  and,  if  there 
should  be  any  surplus,  to  pay  other 
debts,  and  to  sell  back  to  the  grantors 
any  unsold  property  in  case  they  should 
furnish  money,  within  a  year,  to  pay  oiT 
the  secured  debts,  is  not  a  chattel  mort- 
gage, but  a  deed  in  trust  vesting  trustees 
with  absolute  title  and  right  of  sale  un- 
til the  trust  purposes  should  be  ac- 
complished. Iron  Cliffs  Co.  v,  Beecher, 
50  Mich.  4S6. 

Mortgage  for  Support. — The  plaintiff 
set  forth  in  his  petition,  among  other 
things,  that  he  owned  a  piece  of  land; 
that  he  conveyed  the  same  to  the  de- 
fendant, upon  consideration  that  the 
defendant  should  keep  and  take  care  of 
him  during  his  natural  life  and  give  him 
a  decent  burial  at  his  death;  and  that 
in  pursuance  thereof,  and  as  a  part  of 
the  same  transaction,  the  defendant 
executed  to  the  plaintiif  an  instrument 
in  writing,  denominated  in  the  instru- 
ment itself  a  mortgage,  and  purporting 
to  reconvey  the  premises  to  the  plain- 
tiff, which  instrument  embodied  the 
contract  between  the  parties.  And  the 
petition  further  stated  that  the  defend- 
ant utterly  failed  and  refused  to  per- 
form his  part  of  the  contract,  or  any 
portion  thereof,  as  set  forth  in  said  in- 
strument. Held,  that  the  instrument, 
was  a  mortgage,  and  that  the  facts  stated 
in  the  plaintiff's  petition  constituted  a 
cause  of  action  for  the  foreclosure  of 
such  mortgage.  Hiatt  v.  Parker,  29 
Kan.  765. 

Granting  Clause  Prevails.— If  there  is 
a  conflict  between  the  granting  clause 
and  other  parts  of  a  deed,  the  latter 
must  give  way.  Thus :  where,  in  a  deed 
of  trust,  the  granting  clause  described 
the  subject-matter  of  the  conveyance 
as  an  undivided  two-thirds  interest,  and 
a  subsequent  clause  empowered  the 
trustee,  upon  condition  broken,  to  sell 
the  whole  of  the  property,  held,  that 
the  trustee  could  only  make  title  to  an 
undivided  two-thirds  interest.  Donnaa 
V.  The  Intelligencer  Print,  etc.  Co.,  70 
Mo.  168. 

What    Debts    Mortgage     Covers.— A 
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IX.  Mortgages  and  Conditional  Sales — 1.  In  General. — Con- 
veyances of  land,  by  deeds  absolute  upon  their  face,  are  often 
made  subject  to  conditions  which  reserve  to  the  grantor  a  right 
to  repurchase  by  returning  to  the  grantee  the  consideration  by  a 
stipulated  time.  In  this  case  there  is  a  conditional  sale  of  the 
land,  and  if  the  grantor  fails  to  comply  with  the  conditions  upon 
performance  of  which  he  could  demand  a  reconveyance  of  the 
land,  the  grantee  becomes  the  owner.  None  of  the  peculiarities 
of  the  law  of  mortgages  apply  here,  for  the  grantor  has  made  a  sale, 
absolute  upon  its  face,  of  his  land,  but  subject  to  certain  conditions 
under  which  the  grantee  holds  himself  in  readiness  to  reconvey 
upon  performance  of  the  conditions,  but  when  these  are  not  per- 
formed can  fairly  claim  that,  having  paid  the  consideration  agreed 
upon,  which  has  not  been  returned,  and  the  time  having  elapsed 
within  which  it  must  be  returned,  he  has  purchased  the  land. 
On  the  other  hand,  the  parties  may  intend  that,  although  the 
deed  of  conveyance  is  absolute  upon  its  face,  and  although  the 
conditions  accompanying  its  execution  scarcely  differ  from  those 
which  would  have  been  made  in  a  conditional  sale,  there  shall 
simply  be  a  transfer  of  the  land  as  security  for  the  money  or,  in 
other  words,  a  loan  by  the  grantee  upon  mortgage.  If  such  are 
the  facts,  the  principles  of  the  law  of  mortgages  apply,  and  a  fail- 
ure by  the  grantor  to  comply  with  the  conditions  accompanying 
the  conveyance  does  not  of  itself  bar  his  equity  of  redemption  as 
mortgagor.^     It  is  evident  that  when  held  to   constitute  a  mort- 

mortgage   to    several    persons    jointly  and   thereupon    the-  trustees   conveyed 

may  be  made  to  cover   separate  debts,  the  land  to  A.     On  a  bill  brought  by  B 

Adams  v.  Niemann,  46  Mich.   135.  to  redeem,  it  was  hrfd  that  the  transac- 

A  mortgage  which  is  so  drawn  as  to  tion  amounted  to  a  conditional  sale  and 

cover  anj'  demands  which    the   mort-  was   not  a  mortgage.     Marshall,  C. 

gagee  may  hold  against  the  mortgagor  J.,  observed:  "To   deny   the   power   of 

cannot  authorize  the  mortgagee  to  buy  two  individuals,   capable  of  acting  for 

up  claims  against  the  mortgagor   and  themselves,  to  make  a  contract  for  the 

enforce  them,  unless  the  provision  that  purchase  and  sale  of  lands  defeasible  by 

he  may  do  so  is  very  clearlj'  expressed,  the  payment  of  money  at  a  future  day. 

The    provision    can    ordinarily   cover  or,  in  other  words,  to  make  a  sale  with 

only  such  demands  as  arise  directly  out  a  reservation  to  the   vendor  of  a  right 

of  the  dealings  between  the  mortgagor  to  repurchase  the  same  land  at  a  fixed 

and  mortgagee.     Lashbrooks  v.   Hath-  price  and  at  a  specified  time,  would  be 

away,  52  Mich.  124.  to  transfer  to  the  court  of  chancery,  in 

1.   Pomeroy's     Eq.    Jur.,     §      1195;  a    considerable   degree,    the  guardian- 

Cobte  on  Mortgages  (4th  ed.),  20;  ship  of  adults  as  well  as  infants.  Such 
Thomas  on    Mortgages,   ch.    2,   p.    19;  ,  contracts  are   certainly    not  prohibited 

Jones  on  Mortgages  (4th  ed.),   §  256.  either  by  the  letter  or  by  the  policy  of  the 

See  also   numerous  authorities  cited  in  law.     But   the   policy  of  the   law  does 

succeeding  notes.  prohibit  the  conversion  of  a  real   mort- 

Conway  v.  Alexander,  7  Cranch  (U.  gage   into   a  sale.     And   as   lenders  of 

S.)  218,  is  a  leading  case  upon  this  sub-  mone3'   are  less  under  the  pressure  of 

ject.    A  advanced   money  to  B,  and  B  circumstances   which    control  the  per- 

thereupon  conveyed  land  to  trustees  in  feet  and  free   exercise  of  the  judgment 

trust  to  convey  the  same  to  A  in  fee  in  than  borrowers,  the  eifort  is  frequently 

case  B  should  fail  to  repay  the  mone3'  made  b3'  persons  of  this  description  to 

and  interest  on  a  certain  da}'.     B  failed  avail   themselves  of  the   advantage   of 

to  repay  the  money  on  the  day  limited,  this    superiority,    in     order    to   obtain 
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gage  such  a  transaction  must  commonly  be  an  equitable  mort- 
gage ;  for  mortgages  can  only  exist  at  law  when  the  agreement  to 
reconvey  (or  the  defeasance)  is  executed  at  the  same  time  as  the 
conveyance,  is  part  of  the  same  transaction,  and  is  under  seal, 
while  the  evidence  to  establish  a  mortgage  valid  in  equity  may 
equally  well  be  in  writing  or  by  parol,  and  may  consist  in  facts 
and  circumstances  of  which  a  court  of  law  would  not  take  cog- 
nizance.^ 

2.  Tests  for  Determining  Between  Mortgages  and  Conditional  Sales. 
— No  conclusive  test  can  be  suggested  to  determine  whether  such 
transactions  are  mortgages  or  conditional  sales,  because  the  ques- 
tion arises  under  such  varieties  of  circumstances  that  slight  differ- 
ences in  these  would  make  it  inapplicable.^  Primarily,  the  effort 
of  the  court  is  to  reach  the  intention  of  the  parties,  but  since,  if 
construed  a  mortgage,  the  otherwise  valuable  evidence  furnished 
by  the  instrument  itself  must  be  contradicted,  a  more  satisfactory 
criterion  must  be  found  in  the  circumstances  surrounding  the 
transaction.  Among  these,  it  seems  to  be  accepted  that  the  con- 
trolling question  is  whether  the  parties  are  left  by  the  agreement 
in  the  position  where  the  grantor  becomes  or  continues  the  debtor 
of  the  grantee  and  the  latter  holds  the  land  as  security  for  his 
loan.^  Unless  this  follows,  no  mortgage  can  exist ;  for  it  is  essential 


inequitable  advantages.  For  this  rea- 
son, the  leaning  of  courts  has  been 
against  them,  and  doubtful  cases  have 
generally  been  decided  to  be  mortgages. 
But  as  a  conditional  sale,  if  really  in- 
tended, is  valid,  the  enquiry  in  every 
case  must  be  whether  the  contract  in 
the  specific  case  is  a  security  for  the  re- 
payment of  money  or  an  actual  sale. 
This,  then,  is  a  case  in  which 
there  was  no  previous  debt,  no  loan  in 
contemplation,  no  stipulation  for  the 
repayment  of  the  money  advanced,  and 
no  proposition  for  or  conversation  about 
a  mortgage.  It  is  a  case  in  which  one 
party  certainly  considered  himself  as 
making  a  purchase,  and  the  other  ap- 
pears to  have  considered  himself  as 
making  a  conditional  sale."  It  was  ac- 
cordingly so  held;  but  the  court  shows 
also  tiiat  there  were  circumstances 
nearly  balancing  those  stated  which 
had  caused  doubt,  such,  for  example,  as 
that  the  sale  was  not  completely  volun- 
tarj',  and  that  its  conditional  character 
implied  an  intention  to  redeem,  and 
that  the  inadequacy  of  price  might 
prove  that  no  sale  was  intended. 

1.  Flagg  V.  Mann,  2  Sumn.  (U.  S.) 
486;  Teal  V.  Walker,  in  U.  S.  242; 
Lanahan  i'.  Sears,  102  U.  S.  31S.  See 
also  EqyiTABLE  Mortgages,  6  Am. 
&  Eng.  Encyc.  of  Law  675.  And  see 
supra  this  title,  Absolute  Convey- 


ance    WITH      Separate      Defea- 
sance. 

Similarity  Between  Mortgages  and 
Conditional  Sales. — A  mortgage  and  a 
conditional  sale  are  in  some  respects 
quite  similar.  They  are  both  convey- 
ances, and  both  contain  provisions  for 
the  revesting  of  title  in  the  grantor,  and 
the  great  mark  of  difference  between 
them  is  that  a  right  of  redemption  is  an 
inseparable  incident  to  a  mortgage,  in- 
capable of  destruction  or  extinguish- 
inent,  save  bj'  the  judgment  of  a  court 
of  equity,  a  sale  under  a  power,  or  the 
free  consent  of  the  mortgagor  given  for 
a  valuable  consideration;  while  in  the 
case  of  a  conditional  sale,  the  rights  of 
the  vendor  are  those  expressly  reserved 
to  him  by  the  agreement,  and  those 
only.  Ever  since  the  doctrine  of  an 
equity  of  redemption  was  first  declared, 
the  ingenuity  of  greedy  lenders  and  of 
anxious  borrowers  has  been  taxed  to 
evade  it,  and  their  contracts,  though 
really  intended  as  securities  in  the  na- 
ture of  mortgages,  have  frequently  been 
clothed  in  the  form  of  contracts  of  con- 
ditional sale.  To  distinguish  the  true 
nature  of  such  transactions  is,  therefore, 
not  always  easy.  Thomas  on  Mort- 
gages, 19. 

2.  Thomas  on  Mortgages,  p.  23;  Cor- 
nell V.  Hall,  22  Mich.  377. 

3.  Pomeroy's  Eq.  Juris.,  §  1195;  Horn 
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to  the  existence  of  a  mortgage  that  there  shall  be  either  a  pre- 
existing debt,  one  created  at  the  time,  or  one  contracted  to  be 
created.'  As  collateral  to  this  test  and  in  confirmation  of  its 
accuracy  the  following  circumstances  have  been  held  valuable 
eviaence  of  intention  :  Whether  or  not  the  debt  was  discharged 
by  the  conveyance  ;^  that  there  is  no  agreement  for  the  payment 
of  the  debt;'*  or  covenant  to  repay  the  money  ;*  that  there  is  no 
collateral  undertaking  by  the  grantor  for  the  payment  of  money 
or  the  performance  of  any  obligation  ;^  that  interest  was  to  be 
paid  by  the  terms  of  the  contract  to  the  grantor  for  the  use  of 
his  money  ;^  that  there  had  been,  when  the  deed  was  executed, 
negotiations  pending  for  a  loan  ;'  that  in  subsequent  transactions 
the  relation  of  debtor  and  creditor  was  not  recognized,  but 
grantor  held  possession  for  a  long  period  without  payment  of 
interest  or  rent  ;*  that  the  parties  did  not  treat  the  conveyance 
as  a  sale,  but  the  grantor  remained  in  possession  as  owner.^ 

Inadequacy  of  the  consideration,  as  compared  with  the  value 
of  the  property,  is  valuable  but  not  conclusive  evidence  that 
the  parties  intended  to  create  a  mortgage.'** 


V.  Keteltas,  46  N.  Y.  605;  Robinson  v. 
Cropsej,  2  Edw.  Ch.  (N.  Y.)  137;  Slee 
V.  Manhattan  Co,  i  Paige's  Ch.  (N. 
Y.)  56;  Hicks  V.  Hicks,  5  Gill  &  J. 
(Md.)  75;  Davis  v.  Demming,  12  W. 
Va.  246;  Hall  V.  Ashart,  80  "Cal.  348; 
Henlev  v.  Hotaling,  41  Cal.  22;  Eckert 
7).  McBee,  27  Kan.  232;  McNamara  v. 
Culver,  22  Kan.  661;  Chandler  v. 
Chandler,   76  Iowa  574. 

Chancellor  Kent  observes:  "The 
test  of  distinction  is  this:  If  the  rela- 
tion of  debtor  and  creditor  remains,  and 
a  debt  still  subsists,  it  is  a  mortgage; 
but  if  the  debt  is  extinguished  by 
the  agreement  of  the  parties 
and  the  grantor  has  the  privilege 
of  refunding,  if  he  pleases,  in  a  given 
time,  and  thereby  entitle  him  to  a  re- 
conveyance, it  is  a  conditional  sale."  4 
Kent's  Com.  144,  note. 

1.  Glover  t;.  Payn,  19  Wend.  (N.  Y.) 
518;  McNamara  v.  Culver,  22  Kan. 
661;  Eckert  v.  McBee,  27  Kan.  232; 
Bridges  v.  Linder,  60  Iowa  190,  quoting 

'Jones  on   Mortgages  (4th  ed.),  §   265; 
Henley  v.  Hotaling,  41  Cal.  22. 

2.  Sutphen  v.  Cushman,  35  III.  186; 
Voss  V.  Eller,  109  Ind.  260. 

3.  Flagg  V.  Mann,  14  Pick.  (Mass.) 
467;  Horn  V.  Keteltas,  46  N.  Y.  605; 
Matthews  v.  Sheehan,  69  N.  Y.  585; 
Rockwell  V.  Humphrey,  57  Wis.  610; 
Bacon  v.  Brown,  19  Conn.  34;  Niggeler 
V.  Maurin,    34  Minn.  1 18. 

4.  Conway  v.  Alexander,  7  Cranch 
(U.  S.)  218;  Smith  V.  Crosby,  47  Wis. 
160;  Horn  V.  Keteltas,  46  N.  Y.  605. 


6.  Flagg  V.  Mann,   14   Pick.  (Mass.) 
'  467;  Brant  v.   Robertson,  16    Mo.    129; 
Stephens  v.  Allen,    11  Oreg.  188. 

6.  Coote  on  Mortgages  (4th  ed.)  22; 
Allendy  v.  Dalton,  5  L.  J.,  K.  B.  312; 
Fanuer  v.  Grose,  42  Cal.  169;  Honore 
V.  Hutchings,  S  Bush  (Ky.)687;  Turpie 
V.  Lowe  (Ind.),  15  N.  E.  Rep.  S34. 

7.  Horn  v.  Keteltas,  46  N.  V.  605; 
Fielder  v.  Darrin,  50  N.  Y.  43S;  King 
V.  Newman,  2  Munf.  (Va.)  40;  Rob- 
ertson V.  Campbell,  2  Call  (Va.)  354; 
Davis  ti.  Demming,   12  W.  Va.  246. 

8.  O'Reilly  v.  O'Donoghue,  Ir.  Rep. 
10  Eq.  73;  Gibson  v.  Eller,  13  Ind.  124. 

9.  Clark  v.  Finlon,  90  111.  246;  Ross 
V.  Norvell,  i  Wash.  (U.  S.)  40;  Thomp- 
son V.  Davenport,  1  Wash.  (U.  S.)  125; 
Bennet  v.  Holt,  2  Yerg.  (Tenn.)  6; 
Davis  V.  Demming,  12  W.  Va.  246; 
Hoffman  -v.  Rj-an,  21  W.  Va.  415; 
Rausone  v.  Frayser,  10  Leigh  (Va.) 
592;  Matheney  v.  Sandford,  26  W.  Va. 
386;   Kerr  v.  Hill,  27  W.  Va.  576. 

10.  Davis  V.  Demming,  12  W.Va.  246; 
Chapman  v.  Turner,  i  Call  (Va.)  280; 
Thompson  v.  Davenport,  i  Wash.  (U. 
S.)  128;  Pennington  v.  Handy,  4  Munf. 
(Va.)  140;  Scott  V.  Britton,  2  Yerg. 
(Tenn.)  215;  Bennet  v.  Holt,  2  Yerg. 
(Tenn.)  6;  King  v.  Newman,  2  Munf. 
(Va.)  40;  Steel  v.  Black,  3  Jones  Eq. 
(N.  Car.)  427;  Sellers  v.  Stalcup,  7 
Ired.  Eq.  (N.  Car.)  13;  Kemp  v.  Earp, 
7  Ired.  Eq.  (N.  Car.)  167;  Rue  v.  Dole, 
107  111.  275;  Bridges  v.  Linder,  60  Iowa 
190;  Freeman  v.  Wilson,  51  Miss.  329; 
Klein    v.    McNamara,    54    Miss.    90; 
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The  rights  of  the  parties  to  the  conveyance  must  be  reciprocal. 
If  the  transaction  be  in  the  nature  of  a  mortgage,  so  that  the 
grantor  may  insist  upon  a  reconveyance,  .the  grantee  at  the  same 
time  may  insist  upon  repayment ;  but  if  it  be  a  conditional  sale 
so  that  the  grantor  need  not  repurchase  except  at  his  option,  the 
grantee  cannot  insist  upon  repayment. ■• 

The  character  of  the  transaction  is  determined  by  what  it  was 
at  its  inception.^  The  recording  of  a  conditional  sale  as  a  mort- 
gage does  not  give  it  that  character,  for  the  subsequent  acts  of 
the  grantee  cannot  make  it  what  it  was  not  originally.^ 

Such  agreements,  whether  constituting  mortgages  or  condi- 
tional sales,  are  commonly  evidenced  by  a  deed  absolute  upon  its 
face,  but  accompanied  by  some  form  of  written  contract  contain- 
ing the  real  conditions  of  the  conveyance.  Not  only  is  such 
separate  written  contract,  whatever  its  form,  admissible  in  evi- 
dence in  equity,  but  parol  evidence  to  supply  its  place,  or  to 
show  other  surrounding  facts  and  circumstances,  is  likewise 
admissible.  This  subject,  with  the  whole  relation  of  parol  evi- 
dence to  the  law  of  mortgages,  is  treated  under  a  separate  title.* 


Holdridge  v.  Gillespie,  2  Johns.  Ch.  (N. 
Y.)  30;  Clarke  v.  Cowan,  2  Cow.  (N. 
Y.)  325;  Horn  -v.  Keteltas,  46  N.  Y. 
605;  Brown  v.  Dewey,  2  Barb.  (N.  Y.) 
28;  Wharf  V.  Howell,  5  Binn.  (Pa.) 
499.  Campare  Maffitt  v.  Rynd,  69  Pa. 
St.  380;  Allegheny  etc.  R.  Co.  v.  Casey, 
79  Pa.  St.  97;  Russell  -u.  Southard,  12 
How.  (U.  S.)  139;  Reed  v.  Reed,  75 
Me.  264;  Campbell  v.  Dearborn,  109 
Mass.  130;  Hoopes  v.  Bailey,  6  Cush. 
(Mass.)  328;  Thompson  v.  Banks,  2 
Md.  Ch.  430;  Pearson  v.  Seay,  35  Ala. 
612;  Crews  V.  Threadgill,  35  Ala.  334. 

1.  Jones  on  Mortgages  (4th  ed.),  § 
264,  citing  Williams  v.  Owen,  10  Sim. 
386;  Davis  V.  Thomas,  i  Russ.  &  M. 
506;  Shaw  V.  Jeffery,  13  Moore  P.  C. 
432;  Goodman  v.  Grierson,  2  Ball  &  B. 
274;  Alderson  v.  White,  2  DeG.  &  J. 
97;  Tapley  v.  Sheather,  8  Jur.,  N."  S. 
1 163;  McNamara  v.  Culver,  22  Kan. 
661;  Eckert  v.  McBee,  27  Kan.  232. 
See  also  Thomas  on  Mortgages,  p.  21; 
Coote  on  Mortgages  (4th  ed.),  p.  21. 

In  Goodman  f;.  Grierson,  2  Ball  &  B. 
274,  Lord  Chanckllor  Manners 
observes:  "The  fair  criterion  by  which 
the  court  is  to  decide  whether  this  deed 
be  a  mortgage  or  not,  I  apprehend  to 
be  this.  Are  the  remedies  mutual  and  re- 
ciprocal ?  Has  the  defendant  all  the 
remedies  a  mortgagee  is  entitled  to  ?  I 
conceive  he  has  not.  Suppose,  for  in- 
stance, the  defendants  to  file  a  bill  of 
foreclosure,  by  the  practice  of  this 
court,  the  decree  is  for  a  sale   of  the 


mortgaged  premises,  if  they  be  not  re- 
deemed within  the  time  limited  by  th6 
course  of  this  court;  suppose  the  sale 
to  take  place,  and  the  produce  to  be  in- 
sufficient "to  discharge  the  £1,000  and 
costs.  How  is  the  deficiency  to  be  raised? 
What  remedy  could  the  defendant  then 
have.'  If  it  were  a  mortgage  he,  in  that 
case,  might  proceed  on  his  covenant  or 
bond;  or  if  no  covenant  or  bond,  upon 
the  implied  assumpsit;  but  how  could 
any  action  be  maintained  in  this  case, 
where  the  defendants  have  taken  the 
conveyance,  not  as  a  securitj',  but  ex- 
pressly in  lieu  and  satisfaction  of  the 
portion  of  £1,000.  This  appears  to  me 
decisive  to  show  that  the  transaction 
between  the  parties  was  not  that  of  _a 
mortgage,  but  a  conditional  sale;  for  if 
the  defendants  have  not  all  the  remedies 
of  a  mortgagee,  why  am  I,  contrary  to 
the  express  provisions  of  this  deed,  to 
hold  it  to  be  a  mortgage,  and  to  extend 
the  condition  beyond  the  limit  agreed 
upon  by  the  parties  to  this  deed?  There 
would  be  much  hardship  and  incon- 
venience to  the  one  party;  and  there 
appears  to  me  to  be  no  substantial 
ground  to  entitle  the  other  to  relief." 

2.  Reed  v.  Reed,  71;  Me.  264;  Finck 
■V.  Adams,  36  N.  J.Eq.  188;  Kearney  v. 
Macomb,  16  N.  J.  Eq.  189;  Buse  v. 
Page.  33  Minn.  m. 

3.  Morrison  -v.  Brand,  5  Daly  (N.Y.) 
40;  Jackson  v.  Richards,  6  Cow.  (N.Y.) 
617. 

4.  See  Parol  Evidence. 
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3.  When  Conveyance  with  Right  to  Repurchase  Reserved  Is  a  Mort- 
gage.— If  the  circumstances  surrounding  the  transaction  leave  the 
intention  doubtful,  the  leaning  of  the  court  will  be  towards  con- 
strumg  the  agreement  to  be  a  mortgage.* 

Where  the  grantee  is  authorized  by  the  agreement  to  make  a 
sale  of  the  land  for  the  largest  sum  possible,  and  to  pay  the 
residue  to  the  grantor,  after  deducting  the  amount  of  the  consid- 
eration of  the  deed,  this  constitutes  a  mortgage.** 

It  has  been  shown  that  no  conclusive  tests  can  be  suggested 
to  determine  when  a  conveyance,  absolute  upon  its  face,  but 
accompanied  by  an  agreement  reserving  to  the  grantor  a  right  to 
repurchase,  constitutes  a  mortgage  and  when  a  constitutional  sale.* 
In  great  measure  the  cases  depend  upon  their  peculiar  facts,  and 
are  therefore  classified  by  States  in  the  notes.* 


1.  Conway  v.  Alexander,  7  Cranch 
(U.  S.)  218;  Russell  V  Southard,  12 
How.  (U.  S.)  139;  Hoffman  v.  Ryan, 
21  W.  Va.  415;  Honore  v.  Hutchings, 
8  Bush  (Ky.)  687;  Bright  v.  Wagle,  3 
Dana  (Ky.)  253;  Snavelj'  v.  Pickle,  29 
Gratt.  (Va.)  27;  Ba,ugher  v.  Merryman, 
32  Md.  185;  Weathersley  v.  Weath- 
ersley,  40  Miss.  469;  Klein  v.  Mc5Ja- 
mara,  54  Miss.  90;  Desloge  v.  Ranger, 
7  Mo.  327;  Brant  v.  Robertson,  16  Mo. 
129;  Turner  v.  Kerr,  44  Mo-  429; 
O'Neill  -v.  Gapelle,  62  Mo.  202;  Hick- 
man w.  Cantrell,  9  Yerg.  (Tenn.)  172; 
Stephens  r.  Allen,  11  Oreg.  188;  Cosby 
11.  Buchanan,  81  Ala.  574;  McNeill  v. 
Norsworthy,  39  Ala.  156;  De  Bruhl  v. 
Maas,  54  Tex.  464;  Page  v.  Foster,  7 
N.  H.  392;  Bacon  v.  Brown,  19  Conn. 
34;  Wing  V.  Cooper,  37  Vt.  179; 
Trucks  V.  Lindsey,  18  Iowa  504; 
Hughes  V.  SchalF,  19  Iowa  342;  Sears 
•».  Dixon,  33  Cal.  326;  Davis  v.  Stone- 
street,  4  Ind.  loi;  Wilson  v.  Giddings, 
28  Ohio  St.  554;  Pom.  Eq.  Jur.,  § 
1195;  Thomas  on  Mortg.  23. 

2.  Hoffman  v.  Ryan,  21  W.  Va.  415. 

3.  "A  glance  at  the  numerous  adju- 
dications in  controversies  of  this  kind 
will  suffice  to  show  that  each  case  must 
be  decided  in  view  of  the  peculiar  cir- 
cumstances which  belong  to  it  and 
mark  its  character,  and  that  the  only 
safe  criterion  is  the  intention  of  the 
parties,  to  be  ascertained  bj'  consider- 
ing their  situation  and  the  surrounding 
facts  as  well  as  the  written  memorials 
of  the  transaction."  Graves,  J.,  in 
Cornell  v.  Hall,  22  Mich.  377. 

4.  When  Conveyance,  with  Right  to 
Sepnrchase  Reserved,  Is  a  Mortgage. — 
English. —  Goodman  v.  Grierson,  2 
Ball  &  B.  274;  Fee  v.  Cobine,  11   Ir. 


Eq.  Rep.  406;  Waters  v.  Mynn,  14 
Jur.  341;  Murphy  v.  Taylor,  i  Ir.  Ch. 
92;  Ogden  V.  Battams,  i  Jur.  (N.  S.) 
791 ;  Douglass  v.  Culverwell,  4  DeG.  F. 
&  Jo.  20;  6  L.  T.,  N.  S.  272;  Barn- 
hart  V.  Greenshields,  9  Mo.  P.  C.  18; 
Holmes  v.  Matthews,  9  Mo.  P.  C.  413; 
Bell  V.  Carter,  17  Beav.  11;  AUenby  v. 
Dalton,  5  L.  J.  K.  B.  312. 

United  States .—Kas&eW  v.  Southard, 
12  How.  (U.  S.)  139;  Flagg  V.  Mann,  2 
Sumn.  (U.  S.)  486;  Lanahan  v.  Sears, 
102  U.  S.  318;  Teal  v.  Walker,  iii 
U.  S.  242. 

Alabama. — Crews  v.  Threadgill,  35 
Ala,  334;  McNeill  v.  Norsworthy,  39 
Ala.  156;  Locke  v.  Palmer,  26  Ala. 
312;  Mobile  etc.  Assoc,  i*.  Robertson, 
65  Ala.  382:  Cosby  v.  Buchanan,  81 
Ala.  574;  Turnipseed  v.  Cunningham, 
16  Ala.  501;  Cannon  w.  McNab,  48 
Ala.  99. 

Arkansas. — Scott  v.  Henry,  13  Ark. 
112. 

California. — Sears  v.  Dixon,  33  Cal. 
326;  Polhemus  v.  Trainer,  30  Cal.  685; 
Hickox  V  Lowe,  10  Cal.  197;  Kidd  v. 
Teeple,  22  Cal.  255;  Beckman  v.  Wil- 
son, 61  Cal.  335;  Ferguson  v.  Miller,  4 
Cal.  97;  Baker  v.  Firemen's  etc.  Co., 
79  Cal.  34;  Hall  V.  Arnott,  80  Cal.  348; 
Booth  V.  Hoskins  (Cal.),  17  Pac.  Rep. 
225. 

Connecticut. —  French  v.  Burns,  35 
Conn.  359;  Bacon  v.  Brown,  19  Conn. 

34- 

Florida. —  Lindsay   v.  Matthews,  17 

Fla.  575- 

Georgia. — Clark  v.  Lyon,  46  Ga.  202. 

Illinois. — Clark  v.  Finlon,  90  111.  245; 
Carr  v.  Rising,  62  111.  14;  Hunter  v. 
Hatch,  45  111.  178;  Smith  v.  Doyle,  46 
111.  451;   Deven  v.  Blake,  44  111.  135; 
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Bishop  V.  Williams,  i8  111.  loi;  s.  u.,  15 
Ilj.  5r;3;  Miller  -v.  Thomas,  14  111.  428; 
Parmelee  v.  Lawrence,  44  111.  405; 
Crassen  v.  Swoveland.  22  111.  427; 
Walsh  I'.  Brennan,  52  111.  193;  Presch- 
baker  v.  Feaman,  32  111.  475;  Ewart  v. 
Walling,  42  111.  4153;  Bearss  v.  Ford, 
108  111.  16;  WilUams  v.  Bishop,  15  111. 
553;  Pensoneau  v.  Pulliam,  47  111.  58; 
Jackson  v.  L3'nch,  129  111.  72. 

Indiana. — Heath  i'.  Williams,  30  Ind. 
495;  Church  -'.  Cole,  36  Ind.  34;  Wat- 
kins  t'.  Gregory,  6  Blackf.  (Ind.)  113; 
Wheeler  v.  Ruston,  19  Ind.  334;  Cross 
V.  Hepner,  7  Ind.  359;  Crane  v.  Bu- 
chanan, 29  Ind.  570. 

lo-wa. —  White  v.  Lucas,  46  Iowa 
319;  Scott  V.  Mewhirter,  49  Iowa  4S7; 
Wilson  V.  Patrick,  34  Iowa  362;  Rich- 
ardson V.  Barrick,  t6  Iowa  407;  Brush 
V.  Peterson,  54  Iowa  243;  Hughes  v. 
Sheaff,  ig  Iowa  335;  Trucks  v.  Lind- 
sey,  iS  Iowa  504;  Montgomery  v. 
Chadwick,  7  Iowa  114. 

Kansas. —  Moore  v.  Wade,  8  Kan. 
380. 

Kentucky. — Ogden  v.  Grant,  6  Dana 
(K3'.}  473;  Bright  V.  Wagle,  3  Dana 
(Ky.)  253;  Frey  v.  Campbell  (Ky.),  3 
S.  W.  Rep.  368. 

Maine. — Reed  v.  Reed,  75  Me.  264. 

Maryland. — Baugher  v.  Merrjman, 
32  Md.  185;  Artz  V.  Grove,  21  Md. 
456;  Dougherty  v.  McColgan,  6  Gill  & 
J.  (Md.)  275;  Hagthorp  v.  Hook,  1  G. 
&J.  (Md.)  270. 

Massachusetts. — Mclntier  v.  Shaw, 
6  Allen  (Mass.)  83;  Carpenter  v. 
Snelling,  97  Mass.  452;  Rice  v.  Rice, 
4  Pick.  (Mass.)  349;  Eaton  v.  Whiting, 
3  Pick.  (Mass.)  484;  Woodward  v. 
Pickett,  8  Gray  (Mass.)  617;  Steel  v. 
Steel,  4  Allen  (Mass.)  417. 

Michigan. — McKinney  v.  Mills,  19 
Mich.  142;  Curtiss  v.  Sheldon,  47 
Mich.  262;  Cornell  v.  Hall,  22   Mich. 

377- 

Minnesota.  —  Archambau  v.  Green, 
21  Minn.  520;  Weide  v.  Gehl,  21  Minn. 
449;  Holton  V.  Meighen,  15  Minn.  69; 
Phoenix  v.  Gardner,  13  Minn.  430; 
Buse  V.  Page,  32  Minn.  11  j  Fisk  v. 
Stewart,  24  Minn.  97. 

Mississippi. — Freeman  v.  Wilson,  51 
Miss.  329;  Weathersly  v.  Weathersly, 
40  Miss.  462;  Klein  v.  McNamara,  54 
Miss.  90. 

Missouri. — Sharkey  v.  Sharkey,  47 
Mo.  543;  Davis  v.  Clay,  2  Mo.  161; 
Brant  v.  Robertson,  16  Mo.  129; 
O'Neill  V.  Capelle,  62  Mo.  202;  Tur- 
ner V.  Kerr,  44  Mo.  429;  Desloge  v. 
Ranger,  7  Mo.  327. 


Nebraska.  —  Connolly  v.  Giddings 
(Neb.),  37  N.  W.  Rep.  939. 

Nevada. — Leahigh  v.  White,  8  Nev. 
147. 

New  Hamfsktre. — Page  v.  Foster,  7 
N.  H.392. 

Ne-w  Jersey. — Phillips  v.  Hulsizer, 
20  N.  J.  Eq.  308;  Sweet  v.  Parker,  22 
N.  J.  Eq.  453;  Van  Wagner  v.  Van 
Wagner,  7  N.  J.  Eq.  27. 

Ne-w  Tork. — Horn  v.  Keteltas,  46  N., 
Y.  605;  Fiedler  v.  Darrin,  50  N.  Y. 
437;  s.  c,  59  Barb.  (N.  Y.)  651;  Marvin, 
V.  Prentice,  49  How.  Pr.  (N.  Y.)  385; 
Tibbs  V.  Morris,  44  Barb.  (N.  Y.)  13S; 
Peterson  v.  Clark,  15  Johns.  (N.  Y.) 
205;  Holmes  v.  Grant,  8  Page  (N.  Y.) 
243;  Lawrence  v.  Farmers'  etc.  Co.,  13. 
N.  Y.200;  Palmer  v.  Gurnsey,  7  Wend. 
(N.  Y.)  248;  Matthews  v.  Sheehan,  69. 
N.  Y.  588. 

North  Carolina. — Robinson  v.  Wil- 
loughby,  65  N.  Car.  520;  Anon.,  2 
Hayw.  (N.  Car.)  26;  Gillis  v.  Martin, 
2  Dev.  (N.  Car.)  Eq.  470. 

Ohio. — Wilson  v.  Giddings,  28  Ohio- 
St.  554;  Cotterell  v.  Long,  20  Ohio- 
464;  Woodruff  V.  Robb,  19  Ohio  212; 
Ir\yin  V.  Longworth,  20  Ohio  581. 

Oregon.  —  Stephens  v.  Allen,  11 
Oreg.  188. 

Pennsylvania.  —  Harper's  App.,  64 
Pa.  St.  315;  Danzeiseu's  App.,  73  Pa. 
St.  65;  Sweetzer's  App.,  71  Pa.  St.  264; 
McGlurkan  v.  Thompson,  69  Pa.  St.. 
305;  Spering's  App.,  60  Pa.  St.  199; 
Houser  v.  Laraont,  55  Pa.  St.  311; 
Kellum  V.  Smith,  33  Pa.  St.  158; 
Rankin  u.  Mortimer,  7  Watts  (Pa.) 
372;  Hiester  v.  Madeira,  3  Watts  &  S. 
(Pa.)   384;  Brown  w.  Nickle,  6  Pa.  St.- 

39°- 

Tennessee.  —  Ehert  v.  Chapman,  0 
Baxt.  (Tenn.)  27;  Blizzard  v.  Craig- 
miles,  7  Lea  (Tenn.)  693;  Bennett  v. 
Union  Bank,  5  Humph.  (Tenn.)  611; 
Hickman  -v.  C'antrell,  9  Yerg.  (Tenn.) 
172. 

Texas.— KUtin  v.  Cundiff,  52  Tex. 
453;  Boatright  v.  Peck,  33  Tex.  68; 
De  Bruhl  v.  Maas,  54  Tex.  464;  Moores. 
V.  Wills  (Tex.),  5  S.  W.  Rep.  675. 

Vermont. — Meig  -u.  Cooper,  37  Vt. 
169;  Davis  V.  Hemenway,  27  Vt.  589; 
Wright  V.  Bates,  13  Vt.  341. 

Virginia. —  Ruffners  v.  Putney,  12 
Gratt.  (Va.)  541;  Snavely  v.  Pickle,  29 
Gratt.  (Va.)  27. 

West  Virginia. —  Davis  f.  Dam- 
ming, 12  W.  Va.  246;  Klinck  v.  Price, 
4  W.  Va.  4;  Hoffman  v.  Ryan,  21  W. 
Va.  415;  Vangilder  v.  Hoffman,  22  W,. 
Va.  i;  Kerr  v.  Hill,  27  W.  Va.  576. 
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4.  When  Conveyance  with  Right  to  Repurchase  Reserved  is  a  Condi- 
tional Sale. — The  parties  to  such  transactions  may  insert  an  express 
provision  that  the  contract  for  reconveyance  shall  be  regarded 
only  as  a  contract  to  reconvey,  and  not  as  a  mortgage,  and  this 
will  be  respected  as  a  conditional  sale.* 

If  the  conveyance  extinguishes  the  debt,  and  the  parties  so  in- 
tend, so  that  a  plea  of  payment  would  bar  an  action  thereon, 
the  transaction  would  be  a  conditional  sale,  notwithstanding.  If 
they  intended  an  extinguishment  of  the  debt  and  the  vesting  of 
an  absolute  title,  subject  only  to  an  agreement  to  reconvey  upon 
specific  terms, — as  a  payment  of  an  amount  equal  to  the  cancelled 
debt  and  interest, — such  a  transaction  is  a  conditional  sale  and 
not  a  mortgage.  That  the  amount  of  money  to  be  paid  as  a  con- 
dition to  the  right  to  demand  a  reconveyance  is  measured  by  the 
amount  of  debt  and  interest  is  a  circumstance  of  no  controlling 
importance.^ 


Wisconsin. —  Ragan  v.  Simpson,  27 
Wis.  355;  Yates  v.  Yates,  21  Wis.  473; 
Pl^to  V.  Roe,  14  Wis.  453;  Knowlton  v. 
Walker,  13  Wis.  264. 

1.  Ford  V.  Irwin,  18  Cal.  117;  Hays 
V.  Carr,  83  Ind.  275;  Chicago  etc.  R. 
Co.  V.  Watson,  113  111.  195;  Burnside 
».  Terrv,  45  Ga.  621.  Ccm/are  People 
V.  Irwin,  14  Cal.  42S. 

In  Henley  v.  Hotaling,  41  Cal.  22, 
Rhodes,  C.  J.,  observes:  "There  can 
be  no  question  that  a  party  may  make 
a  purchase  of  lands  either  in  satisfac- 
tion of  a  precedent  debt  or  for  a  con- 
sideration then  paid,  and  may  at  the 
same  time  contract  to  reconvey  the 
lands  upon  the  payment  of  a  certain 
sum,  without  any  intention  on  the  part 
of  either  party  that  the  transaction 
siiould  be,  in  effect,  a  mortgage.  There 
is  no  absolute  rule  that  the  covenant  to 
reconyey  shall  be  regarded  either  in 
law  or  equity  as  a  defeasance.  The 
covenant  to  reconvey,  it  is  true,  may  be 
one  fact,  taken  in  connection  with  other 
facts,  going  to  show  that  the  parties 
really  intended  the  deed  to  operate  as 
a  mortgage,  but,  standing  alone,  it  is 
not  sufficient  to  work  that  result.  The 
owner  of  the  lands ,  may  be  willing  to 
sell  at  the  price  agreed  upon,  and  the 
purchaser  may  also  be  willing  to  give  his 
render  the  right  to  repurchase  upon 
specified  terms;  and  if  such  appears  to 
be  the  intention  of  the  parties,  it  is  not 
tne  duty  of  the  court  to  attribute  to 
jnem  a  different  intention.  Such  a  con- 
tract is  not  opposed  to  public  policy, 
"or  is  it  in  any  sense  illegal;  and  courts 
would  depart  from  the  line  of  their 
outies  should  they,  in  disregard  of  the 
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real  intention  of  the  parties,  declare  it 
to  be  a  mortgage." 

2.  Turner  v.  Kerr,  44  Mo.  429;  Howe 
V.  Austin  (La.),  4  So.  Rep.  315;  Hoopes 
V.  Bailey,  28  Miss.  328;  Mason  v. 
Moody,  26  Miss.  184;  Weathersly  v. 
Weathersly,  40  Miss.  462;  Perdue  v. 
Bell  (Ala.),  3  So.  Rep.  698;  West  v. 
Hendrix,  28  Ala.  226;  Knaus  v.  Dreher 
(Ala.),  4  So.  Rep.  287;  Randall  v. 
Sanders,  87  N.  Y.  578;  Glover  v.  Payn, 
19  Wend.  (N.  Y.)  518;  Bridges"  v. 
Lindor,  60  Iowa  190;  Pitts  v.  Cable,  44 
111.  103;  Smith  x>.  Crosby,  47  Wis.  160; 
Rogers  v.  Beach  (Ind.),  17  N.  E.  Rep. 
609;  Hays  V.  Carr,  83  Ind.  275;  Voss 
V.  Eller,  109  Ind.  260;  Flagg  v.  Mann, 
14  Pick.  (Mass.)  467;  French  t;.  Sturdi- 
vant,  8  Me.  246;  Conway  v.  Alexander, 
7  Cranch  (U.  S.)  218. 

Where  Page  conveyed  land  to  Vilhac 
on  December  12th,  1864,  by  deed  abso- 
lute on  its  face,  in  consideration  of 
Vilhac's  satisfying  a  mortgage-  for 
$2,572,  which  he  held  against  Page 
upon  the  property,  and  paying  off  a 
previous  mortgage  for  $5,255,  held  by 
a  third  party  on  the  same  property  and 
at  the  same  time  Vilhac  gave  Page  a 
contract,  agreeing  to  sell  back  the 
whole  or  any  part  of  the  property,  on. 
payment  of  $8,372,  or  a  proportional 
part  thereof,  on  or  before  November 
1st,  1865,  at  which  time  the  agreement 
was  to  "cease  to  be  in  force  and  be- 
come entirely  null  and  void,"  and  it 
appeared  that  the  $8,372  to  be  paid 
represented  moneys  actualh-  paid  and 
to  be  paid  by  Valhac  on  the  property, 
and  no  part  of  it  to  be  made  up  of  in- 
terest to  accrue  during  the  interim,  and 
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MORTGAGES. 


Conditional  Sales. 


An  agreement  that  the  grantee  may  buy  the  property  abso- 
lutely, after  a  specified  time,  indicates  that  there  was  a  conditional 
sale.^ 


that  the  attorney  who  drew  the  papers 
was  directed  by  the  parties  to  draw  a 
full  deed  and  not  a  mortgage,  but  to 
give  Page  a  privilege  of  buying  back 
the  whole  or  any  part,  if  he  was  able  to 
<lo  so  by  November  ist,  1865,  and  that 
both  parties  so  understood  the  arrange- 
ment:— Held,  that  the  transaction  was 
one  of  sale  and  not  of  mortgage,  and 
that  after  November  ist,  1865,  without 
anything  having  been  done,  Page  had 
no  rigiit  or  equity  in  the  property. 
Page  V.  Vilhac,  42  Cal.  75. 

1.  Baker  v.  Thrasher,  4  Den.  (N.  Y.) 

493  • 

In  Stratton  v.  Sabine,  9  Ohio  28,  it 
was  held,  where  the  agreement  be- 
tween the  parties  authorized  the  grantor 
to  "dispose  of  the  land  to  better  advant- 
age," paying  to  the  grantee  the  "consid- 
eration money"  mentioned  in  the  deed,  if 
he  could  consummate  such  a  transac- 
tion within  a  stipulated  time,  that  this 
was  a  conditional  sale. 

Wlien  the  Transaction  Will  be  Held  a 
Sale  witli  Liberty  of  Repurchase. — L 
having  convej-ed  land  to  P,  had  from  P 
a  verbal  promise  to  reconvej'  it  upon 
being  paid.  L  thereupon  applied  to 
W  for  a  loan  of  money  on  the  land. 
W  refused,  6ut  offered  to  take  an  abso- 
lute deed  of  purchase  from  L  and  P. 
The  deed  was  accordingly  executed  to 
him,  and  W  thereupon  paid  for  the 
land,  giving  at  the  same  time  to^  L  a 
bond  to  reconvey  the  estate  within  a 
certain  time  upon  being  repaid  the  pur- 
chase money.  Held,  a  sale  with  lib- 
erty of  repurchase,  there  being  no  loan 
from  W  to  L.  Flagg  v.  Mann,  14  Pick. 
(Mass.)  467. 

An  endorsement  upon  a  deed  abso- 
lute by  its  terms,  and  purporting  to 
convey  the  fee  in  consideration  of  $90 
in  hand  paid,  signed  by  the  grantee,  to 
the  effect  that  the  deed  is  to  be  returned 
to  the  grantor  cancelled  on  condition 
that  the  grantor  shall  pay  to  the  grantee 
$90  by  a  specified  time,  with  interest,  is 
not  a  mortgage  but  a  sale  upon  condi- 
tion for  repurchase.  Jay  v.  Whelchel, 
78  Ga.  186. 

A  deed,  absolute  by  its  terms,  and 
conveying  the  fee,  was  executed,  and  a 
bond  was  at  the  same  time  given  by  the 
grantee  agreeing  to  pay  certain  debts, 
judgments  and  liens  against  the  vendor. 
There  was  no   evidence  to   show   any 


agreement  between  the  parties  beyond 
this.  Held,  that  the  deed  £.nd  bond  did 
not  constitute  an  equitable  mortgage. 
Evans  v.  Enloe,  70  Wis.  345. 

It  appeared  that  H,  having  the  right 
to  purchase  certain  town  lots  from 
another  person  within  a  specified  time, 
made  application  to  N  to  pay  the 
money  and  take  the  title  to  the  lots, 
agreeing  that  if  he  did  not  repay  the 
money  within  a  specified  time  the  prop- 
erty should  belong  to  N.  A  written 
agreement  was  accordingly  executed 
cotemporaneously  with  the  execution 
of  the  deed.  Upon  N  paying  the 
money,  he  agreed  to  deliver  posses- 
sion of  the  property  when  H  should 
pay  the  specified  sum  with  interest 
on  the  money  for  two  months,  and 
that  his  (N's)  receipt  for  the  money 
should  make  the  deed  executed  to  him 
for  the  lots  void.  Held,  that  these 
writings  did  not  constitute  a  mortgage, 
but  a  conditional  sale.  Hubby  v.  Harris, 
68  Tex.  91. 

Upon  application  of  a  mortgagor, 
who  had  previously,  at  a  purchase 
of  the  mortgaged  property  at  fore- 
closure sale,  arranged  with  the  pur-  - 
chaser  that  the  propertj'  should  be 
reconveyed  to  him  for  a  certain  sum,  C 
furnished  the  money  and  took  the  title 
to  the  land ;  and  C  thereupon  executed 
a  lease  for  life  to  the  mortgagor.  Under, 
the  evidence  adduced  in  support  of  the 
mortgagor's  contention  that  it  was 
agreed  that  the  conveyance  to  C  should 
be  considered  a  mortgage,  it  was  held 
that  it  at  most  only  established  an 
agreement  that  C  was  to  buy,  with  the 
privilege  to  the  mortgagor  of  taking 
the  land  at  a  future  time  on  payment 
of  the  purchase  money.  Nesbitt  v. 
Cavender,  27  S.  Car.  i. 

The  grantee  in  an  absolute  deed 
made  a  cotemporaneous  written  agree- 
ment to  reconvey  upon  payment  of  a 
specified  sum  within  a  specified  time. 
It  appeared  that  a  previously  existing 
indebtedness  to  him  of  the  grantor  had 
been  fully  discharged  before  the  deed 
was  executed,  and  that  there  was  no 
great  inadequacy  of  price.  No  note 
or  other  evidence  of  continuing  liability 
was  taken.  Held,  not  a  mortgage. 
Perdue  v.  Bell,  83  Ala.  396. 

By  a  cotemporaneous  agreement,  it 
was  provided  that  the  vendees  should 
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Conditional  Sales, 


As  has  been  stated  above,  no  conclusive  test  for  determining 
-when  a  conditional  sale  is  created  exists,  and  the  cases  showing 
from  what  facts  one  will  be  inferred,  are  classified  by  States  in  the 
notes.* 

reconvey  to  the  vendor  on  payment  of  111.  103;  Chicago  etc.  R.  Co.  v.  Wat- 
a  stated  sum  within  one  year.  The  son,  113  111.  191;;  Rue  v.  Dole,  107  111. 
vendees,  two  days  after  the  deed  was  275;  Bearss  v.  Ford,  108  111.  16. 
made,  leased  the  lands  to  the  vendor  Indiana. — Wilson  xk  Carpenter,  62 
for  one  year  at  a  stated  rental.  The  Ind.  495;  Hays  v.  Carr,  83  Ind.  275; 
agreement  to  reconvey  was  signed  by  Rogers  v.  Beach  (Ind.),  17  N.  E.  Rep. 
the  vendees  only;  and  the  vendor  did  609;  Voss  v.  EUet,  109  Ind.  260. 
not  agree  to  pay  the  amount  therein  loiva. — Bridges  v.  Linder,  60  Iowa 
named.  No  loan  was  referred  to.  There  190;  Chandler  v.  Chandler,  76  Iowa 
was  no  evidence  as  to  the  value  of  the     574. 

Kansas. — McNamara   v.  Culver,    22 
Kan.  661;    Eckert  v.   McBee,   ■f]  Kan. 


land,  nor  any  evidence  contradicting 
the  presumption  that  the  lease  was  exe- 
■cuted  at  the  time  it  bore  date.     Held,     232;  Elston   v.    Chamberlain,  41    Kan. 


that  it  was  not  a  mortgage. 
1.  When  Conveyance  with  Eight  to 


354- 


Louisiana. — Howe  v.  Austin  (La.),  4 


Repurchase  Eeserved  Is  a.  Conditional  So.  Rep.  315. 

Sale. — English. — Williams  v.  Owen,  5  Maiiie. — French     v.     Sturdevant,    8 

My.  &  Cr.  303;  Alderson  v.  White,   2  Me.  246. 

DeG.&  J.  97;  Barrel!  v.  Sabine,  i  Vern.  Massachusetts. — Tufts  v.  Tapley.  129 

268;  Davis  V.  Thomas,  i  Russ.  &   My.  Mass.    3S0;    Flagg   v.    Mann,   14   Pick. 

506;   Perry   v.    Meadowcroft,   4   Beav.  (Mass.)  467. 

197;  affirmed,  10  Beav.   141;    Cotterell  Michigan. — Cornell  f.  Hall,  22  Mich. 

V  Purchase  Co.,  Talbot  61;   Ensworth  377;    Stahl  v.  Dehn  (Mich.),  40  N.  W. 

V.  Griffiths,  15  Vin.   Abr.  468,  pi.  S;  2  Rep.  922. 

Eq.  Ca.   Abr,    595,   pi.    6;    Gossip   v.  Mississifjri. — Hoopes  v.    Bailey,    28 

Wright,  9  Jur.,   N.  S.  592;   11    W.  R.  Miss.  32S;    Mason  v.  Moody,  26  Miss. 

■632;   Lincoln  v.  Wright,  4   DeG.  &  J.  184. 

16;  Joy  V.  Birch,  4  C.  &  F.  58;    10  Bl.  Missouri. — Turner  v.   Kerr,  44  Mo. 

N.  S.  201;   Pegg  V.  Wisden,  16  Beav.  429;     Holmes    v.    Fresh,    9    Mo.  200; 


239- 

United  States  Courts. — Conway  v. 
Alexander,^  Cranch  (U.  S.)  218;  Cad- 
man  V.  Peter,  12  Fed.  Rep.  363;  Wal- 
lace f.  Johnstone,  129  U.  S.  .i;8. 


Slowey  f.  McMurray,  27  Mo.  113. 

Montana. — Gassert  v.  Bogk  (Mont.), 
19  Pac.  Rep.  2S1. 

New  Hampshire. — Lund  v.  Lund,  i 
N.    H.   39;    Porter  v.  Nelson,  4  N.  H. 


Alabama. — Haynie  v.  Robertson,  58  130;   Bethlehem  v.  Annis,  40  N.  H.  34. 

Ala.  37;  Pearson  v.  Seay,  35  Ala.  612;  Ne-ui  Jersey. — Merritt  v.  Brown,  19 

«.  c,  38  Ala.  643;  McKinstry  t;.  Conly,  N.  J.   Eq.   286;  Phillips  f.  Hulszier,  20 

12  Ala.  678;  Perdue  v.  Bell   ( Ala.),"3  N.  J.  Eq.  308. 

So.  Rep.  698;  Knaus  v.  Dreher  (Ala.),  Netu  Tork. — Macaulay  v.  Porter,  71 

4  So.  Rep.  287;  West  v.   Hendrix,  28  N.  Y.  173;   Randall  v.   Sanders,   87  N. 

Ala.  226.  Y.  578;  Morrison  v.  Brand,  5  Daly  (N. 

Arkansas.— lohTi&o'a.  v.  Clark,  5  Ark.  Y.)  40;   Glover  v.  Payn,  19  Wend.  (N. 

340;  Porter  v.  Clements,  3   Ark.  364;  Y.)    518;    Holmes    v.    Grant,   8    Paige 

Blakemore  v.  Byrnside,  7  Ark.  505.  (N.  Y.)  243;  Brown  v.  Dewey,  2  Barb. 

California.  — YMm^x    v.   Grose,   42  (N.  Y.)   28;  s.  c,  i  Sandf.  Ch.  (N.  Y.) 

Cal.  169;  Page  v.  Vilhac,  42   Cal.  75;  56;  Baker  v.  Thrashers,  4  Den.  (N.  Y.) 

Henley  v.  Hotaling,  41  Cal.  22;  Ford  493;  Bloodgood  v.  Zeily,  2  Caines  (N. 

-».  Irwin,  18  Cal.  117.  Y.)   Cas.   124;   Robinson  zj.  Crapsey,  2 

Connecticut.— 'R.Q2.&xa%  v.  Weston,  7  Edw.   Ch.    (N.  Y.)   138;  s.  c.,  6  Paige 

Conn.  143;  Phipps  B.Munson,  50  Conn.  (N.  Y.)   480;   Coburn  v.  Anderson,  62 

%  How.   (N.  Y.)   268;  Saxton  v.  Hitch- 

Georgia. — Gait    v.    Jackson,   9    Ga.  cock,  47  Barb.  (N.  Y.)  220;  Jackson  v. 

151;   Burnside   t;.  Terry,   4^   Ga.   621;  Richards,  6  Cow.  (N.Y.)  617;  Fullerton 

Jay  V.  Welchel  (Ga.),  3  S.  E.  Rep.  906.  v.    McCurdy,  55   N.  Y.  637;    Hill   v. 

Illinois.— Pnce  v.  Karnes,  59  111.  276;  Grant,  46  N.  Y.  496. 

Hanford  v.  Blessing,  80  111.   188;  Carr  North  Carolina. — Kelly  v.  Bryan,  6 

«.  Rising,  62  III.  14;  Pitts  v.  Cable,  44  Ired,  Eq,  283;  McLaurin  v.  Wright,  2 
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X.  Kinds  of  Mortgages — 1.  Formal  or  Common-Law  Mortgages.— 

A  formal  or  common  law  mortgage  has  the  component  parts  of  a 
deed  conveying  the  fee,  -v^^ith  a  condition  added  that  it  is  to  be  void 
upon  the  payment  of  a  specified  debt,  or  the  performance  of  some 
other  designated  thing.  Usually  the  payments  of  amounts  other 
than  the  principal  debt  are  required,  as  interest,  taxes,  insurance 
premiums,  etc.     Covenant  against  waste  is  sometimes  inserted.' 

2.  Statutory  Mortgages. — In  some  of  the  States,  statutes  have 
been  passed  by  which  mortgages  may  be  made  in  very  brief  and 
simple  terms  ;  and,  in  others,  statutory  forms  are  given  embracing,, 
in  a  few  words  and  phrases,  the  essentials  of  a  mortgage,'*  In 
others,  a  power  of  sale  is  provided  by  statute  as  to  all  mortgages,, 
thus  obviating  the  necessity  of  an  express  provision  to  that  effect 
in  the  instrument.* 

3.  Absolute  Conveyance,  Defeasance  by  Separate  Instrument, — While 
it  is  perfectly  well  settled  that  a  valid  mortgage  may  be  created 
by  an  absolute  conveyance  by  deed,  with  defeasance  by  separate 
instrument,  such  a  practice  is  usually  discouraged,  principally  for 
the  fact  that,  by  so  doing,  fraud  may  be  used  to  the  detriment  of 
the  mortgagor.*  Should  the  separate  instrument  of  defeasance 
be  lost  before  being  placed  on  record,  or  in  the  absence  of  its  hav- 
ing been  recorded,  the  effect  may  be  to  vest  the  absolute  owner- 
ship in  the  grantee.^ 

{a)  Essential  Elements  to  Constitute  a  Valid  Mort- 
gage BY  Separate  Defeasance. — The  tests  which  are  usually 
applied  to  ascertain  the  nature  of  such  transactions  are,  princi- 
pally, that  the  separate  defeasance  and  the  deed  of  conveyance 

Ired.  Eq.  94;   McDonald  w.  McLeod,  i         2.    Statutory       Mortgages. — Illinois 

Ired.  (N.  Car.)  Eq.  221.  Rev.   Stat.  1877,  ch.  30,  §  11;   Indiana, 

Okio. — Slutz  V.  Desenberg,   28  Ohio  i    Rev.   Stat.   1876,  p.  364,   §  15;  Iowa 

St.  371;  Stratton  t;.  Sabin,  9  Ohio  28.  Code    1873,   p.    363;    Maryland    Code 

Pennsylvania. — Haines    v.   Thomp-  i860,    p.    143;    Wisconsin    Wag.   Stat, 

son,  70  Pa.  St.  434;   Callahan's  Est.,  13  1872,  p.  1416;  Tennessee  Code  of  18S4, 

Phila.  (Pa.)  381.  ^  2820,  which  gives  the  following  formr 

South    Carolina. — Nesbitt  v.  Caven-  'T  hereby  convey  to  A  B  the  following 

der  (S.  Car.),  2  S.  E.  Rep.  702.  land    (describing  it)   to   be   void  upon 

Tennessee. — Lane   v.    Dickerson,    10  condition  that   I  pay,  etc."     California 

Yerg.  (Tenn.)  373.  Civil    Code    1872,    \  2948;    Dakota  R. 

Texas. — DeBruhl   v.   Maas,   54  Tex.  Codes  1877,  §  1736. 
464;    Hubby  V.  Harris   (Tex.),   3  S.  W.         3.  Virginia  Code  1873,   ch.  113,   ^  6;, 

Rep.  558.  West  Virginia  Code  1870,  ch.  72,,  ^6  5- 

Vermont. — Rich   v.    Doane,    35    Vt.  10   (See   title   Trust   Deeds);    Baker 

125.  -  V.    Wind,    I    Vesey    Sr.    160;    i  Jones 

Virginia. — Ransone   v.    Frayser,    10  Mortg.,  §^  243-251;  (2nd  ed.). ' 
Leigh   (Va.)    592;    Moss  v.  Green,   10        4.  Parol  Evidence  Admissible  to  Show 

Leigh  (Va.)  251;  Pennington  w.  Hanby,  Fraud  or  Mistake. — Parol  evidence  is 

4  Munf.  (Va.)'  140.  admissible    to  show   that  an  absolute 

Wisconsin. — Smith     v.     Crosby,    47  deed   was   intended  as  a  mortgage  or 

Wis.  160;  Evans  v.  Enloe  (Wis.),  34  N.  that    the    defeasance    has    been    de- 

W.  Rep.  918.  stroyed  by  fraud  or  mistake.     Marks  v. 

1.    I    Jones    on    Mortg.,   §    60    (4th  Pell,  i  Johns.  (N.  Y.)  Ch.  594. 
ed.).  5.  Baker  v.  Wind,  i  Ves.  Sr.  160. 
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MORTGAGES. 


Absolute  Conveyance. 


must  be  parts  of  the  same   transaction  ;  they  must  be   executed 
simultaneously.' 


1.  Must  be  Executed  at  the  Same 
Time. — Murphy  v.  Calley,  83  Mass. 
107;  Woodward  v.  Pickett,  8  Gray 
(Mass.)  617;  Bayley  v.  Bailey,  5  Gray 
(Mass.)  ,i05;  Flagg  v.  Mann,  14  Pick. 
(Mass.)  467,  479;  Clement  v.  Bennett, 
70  Me.  307;  Warren  v.  Lovis,  53  Me. 
463;  Sharkey  v.  Sharkey,  47  Mo.  543; 
Bannock  v.  Whimple,  12  Me.  346;  ^Ic- 
Laughlin  v.  Shepherd,  32  Me.  143. 
Judd  I'.  Flint,  4  Gray  (Mass.)  557; 
Shaw  V.  Erskine,  43  Me.  371;  Mills  v. 
Darling,  43  Me.  561;;  Stowe  v.  Merrill, 
77  Me.  1550;  Ogden  v.  Grant,  6  Dana 
(Ky.)  473;  Honore  v.  Hatchings,  8 
Bush  (Ky.)  6S7;  Walkin.^  -'.  Gregory,  6 
Blackf.  (Ind.)  113;  Leutz  v.  Martin,  75 
Ind.  228;  Crasson  v.  Swoveland,  22 
Ind.  427;  Radford  v.  Folsom,  58  Iowa 
73:  Preschbaker  11.  Feaman,  32  111.  475; 
Bearss  v.  Ford,  108  111.  16;  Overstreet 
V.  Baxter,  30  Kan.  55;  Sims  f.  Gaines, 
64  Ala.  392;  Cosby  t;. Buchanan  (Ala.), 
I  So.  Rep.  898;  Ferris  v.  Wilcox,  i;i 
Mich.  105;  Jeffery  v.  Harsh,  58  Mich. 
246;  Copeland  v.  Yoakum,  38  Mo.  349; 
Sharkey  v,  Sharkey,  47  Mo.  543; 
Walker  v.  Tiffin  Min.  Co.,  2  Colo.  89; 
Clark  V.  Lyon,  46  Ga.  202;  Gunn's 
Appeal  (Conn.),  10  Atl.  Rep.  498; 
Butman  v.  James,  34  Minn.  547;  Mar- 
tin w.  Pond,  30  Fed.  Rep.  (Minn.)  15; 
Hill  V.  Edwards,  11  Minn.  22;  Benton 
■V.  Nicoll,  24  Minn.  221;  Connolly  v. 
Giddings  (Neb.),  37  N.  W.  Rep.  939; 
Lane  v.  Shears,  i  Wend.  (N.  Y.)  433; 
Clark  V.  Henry,  2  Cow.  (N.  Y.)  324; 
Brown. y.  Dean,  3  Wend.  (N.  Y.)  208; 
Henry  v.  Davis,  7  Johns.  (N.  Y.)  Ch. 
40;  Weed  V.  Stevenson,  Clarke  (N.  Y.) 
i66;  Friedley  v.  Hamilton,  17  S.  &  R. 
(Pa.)  70;  Guthrie  v.  Kahle,  46  Pa.  St. 
331;  Houser  v.  Lament,  55  Pa.  St.  311; 
Stoever  v.  Stoever,  g  S.  &'R.  (Pa.)  434; 
Johnston  v.  Gray,  16  S.  &  R.  (Pa.)  361; 
Brinkman  I',  Jones,  44  Wis.  498;  Plato 
■o  Roe,  14  Wis.  453;  Hoflfman  v.  Ryan, 
21  W.  Va.  415;  Hammonds  v.  Hopkins, 
3  Yerg.  (Tenn.)  525;  Blizzard  v.  Craig- 
miles,  7  Lea  (Tenn.)  693;  Marshall  v. 
Stewart,  17  Ohio  356;  Robinson  v. 
Willoughby,  65  N.  Car.  520;  Reynolds 
■»•  Scott,  Bravt.  (Vt.)  75;  Dow  v. 
Chamberlin,  5"  McLean  (U.  S.)  281; 
Lanahan  v.  Sears,  102  U.  S.  318. 

In  Georgia,  by  code  1882,  §  1969, 
a  conveyance  to  secure  a  debt,  accom- 
panied with  a  bond  to  reconvey, 
constitutes  a   sale    and    not    a    mort- 


gage.     See  also   Broach   v.   Smith,   75 
Ga.  159. 

Legal  Effect  ot  the  Two  Instruments. — 
If  the  instrument  operating  as  a  defea- 
sance be  executed  subsequentl3'  to  the 
execution  of  the  absolute  deed,  it  is  a 
question  of  fact  for  the  jury,  whether 
the  transaction  was  intended  as  a  sale, 
or  as  a  security  for  money.  If  exe- 
cuted simultaneously,  it  is  a  conclusion 
of  law  that  together  they  constitute  a 
mortgage,  and  it  is  the  duty  of  the  court 
to  pronounce  on  their  legal  effect. 
Wilson  V.  Shoenberger,  31  Pa.  St.  295. 
See  also  Reitenbaugh  v.  Ludwick,  31 
Pa.  St.  131;   Keith  v.  Catchings.  (>\  Ga. 

773- 

The  Two  Instruments  Need  Not  Bear 
Same  Date. — In  order  to  constitute  a 
mortgage,  it  is  not  necessary  that  a 
bond  of  defeasance  from  the  grantee  to 
the  grantor  in  a  deed  should  bear  the 
same  date  as  the  deed.  But  if,  after  the 
making  of  such  a  bond,  a  deed  has  been 
given  in  accordance  with  its  terms  and 
afterwards  the  premises  are  reconve\-ed 
to  the  obligor,  and  it  is  agreed  that 
the  same  bond  shall  continue  in  force 
for  the  same  purpose,  this  will  amount 
to  a  redelivery  of  the  bond,  and  make 
the  transaction  a  mortgage.  Mclntier 
t'.  Shaw,  6  Allen  (Mass.)  83.  See  also 
Harrison  v.  Phillips  Academy,  12 
Mass.  455;  Newhall  v.  Burt,  7  Pick. 
(Mass.)  157;  Judd  v.  Flint,  70  Mass. 
558;  Lund  V.  Lund,  i  N.  H.  39;  Br3-an 
V.  Cowart,  21  Ala.  92;  Colwell  v. 
Woods,  3  Watts  (Pa.)  188. 

Parol  Evidence  Admissible  to  Prove 
They  Are  Part  of  the  Same  Transaction. 
— Parol  evidence  is  admissible  to  prove 
that  a  bond  and  deed  of  different  dates 
were  delivered  at  the  same  time  and  as 
part  of  the  same  transaction.  Brown 
V.  Holyoke,  53  Me.  9;  Gov  v.  Hamil- 
ton, 33  Cal.  686.  See  also  Pierce  ■?'. 
Robinson,  13  Cal.  n6;  Johnson  v. 
Sherman,  15  Cal.  291;  Cunningham  v. 
Hawkins.  27  Cal.  603;  Hopper  f. Jones, 
29  Cal.  19. 

Verbal  Agreement  to  Execute  Separate 
Defeasance. — "An  agreement  made  up- 
on the  sale  of  land,  that  the  vendee 
shall  not  sell  it  without  first  offering  it 
to  the  vendor,  does  not  preclude  the 
vendee  from  mortgaging  the  land  to  a 
third  person,  to  secure  the  payment  of 
a  debt,  without  making  such  oiTer. 
Where  such  vendee  gave  an  absolute 
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They  must  be  delivered  at  the  same  time,^  and  must  be  between 
the  same  parties  ;*  the  instrument  of  defeasance  must  be  under 
seal  and  of  as  high  a  nature  as  the  deed  to  be  defeated,  so 
that  it  may  in  all  respects  be  considered  as  .if  it  were  annexed  tO' 
or  inserted  in  the  same  deed  ;^  it  must  also  be  absolute.* 

But  an  absolute  conveyance,  with  a  condition  or  bond  for  re- 
conveyance on  payment  of  a  stated  sum,  at  a  day  certain,  has  been 
held  to  constitute  a.  prima  facie  case  of  mortgage,  independently 
of  any  evidence  of  the  existence  of  a  debt.^ 


deed  of  the  land  to  a  creditor,  with  no- 
tice of  such  it  contract,  upon  his  agree- 
ing, verbally,  to  execute  a  bond  to  re- 
convey  the  same  on  receiving  paj'ment 
of  the  debt,  it  vfas  held,  that  the  subse- 
quent execution  of  the  bond  related 
back,  so  that,  as  between  the  parties 
themselves,  the  deed  and  bond  consti- 
tuted a  mortgage,  and  that  the  original 
owner,  therefore,  was  not  entitled  to  a 
decree  for  a  specific  performance  of  the 
contract  to  reconvey.  Lovering  v. 
Fogg,  35  Mass.  540.  See  also  Scott  v. 
Henry,  13  Ark.  112.  See,  however, 
contra,  Lund  v.  Lund,  i  N.  H.  39, 
■where  the  court  held,  that  a  parol 
agreement  between  a  grantor  and 
grantee,  at  the  time  of  the  execution 
and  delivery  of  a  deed  of  bargain  and 
sale  of  lands,  that  the  grantee  should,  at 
a  subsequent  time,  give  to  the  grantor  a 
bond  to  reconvey  upon  the  pa3'ment  of 
a  sum  of  money,  and  a  bond  subse- 
quentl3'  given  in  pursuance  of  such 
agreeinent,  do  not  make  the  convey- 
ance a  mortgage. 

1.  Must  be  Delivered  at  the  Same 
Time. — Taylor  v.  Weld,  5  Mass.  109; 
Lanfair  v.  Lanfair,  i8  Pick.  (Mass.) 
299;  Newhall  v.  Burt.  7  Pick.  (Mass.) 
157;  Stocking  V.  Fairchild,  5  Pick. 
(Mass.)  181;  Shaw  v.  Erskine,  43  Me. 
371;  Mills  V.  Darling,  43  Me.  565; 
Harrison  v.  Trustees  of  Phillips 
Academy,  12  Mass.  456;  Kelleran  v. 
Brown,  4  Mass.  443;  Haines  ^t,  Thomp- 
son, 70  Pa.  St.  434;  Cotton  v.  McKee, 
68  Me.  486;  Bunker  v.  Barron,  8  Atl. 
Rep.  (Me.)  253;  Blaney  v.  Bearce,  2 
Me.  132;  Edrington  v.  Harper,  3  J.  J. 
Marsh.    (Ky.)   353;    Frej'  v.  Campbell, 

3  S.  W.  Rep.  (Ky.)  368;  Harbison  v. 
Lemon,  3  Blackf  (Ind.)  51;  Edwart 
V.  Walling,   42   111.  453;  Judd  v.  Flint, 

4  Gray  (Mass.)  5i;7;  Murphy  v.  Calley, 
I  Allen  (Mass.)  107;  Jeiiery  V.  Hursh, 
58  Mich.  246;  Enos  v.  Sutherland,  11 
Mich.  538;  Butman  v.  James,  34  Minn. 
547;  Freeman  v.  Baldwin,  13  Ala.  246; 
Clark  V.  Lyon,  46  Ga.  202;   Decker  v. 


Leonard,  6  Lans.  (N.  Y.)  264;  Peterson. 
V.  Clark,  15  Johns.  (N.  Y.)  Ch.  205; 
Mason  v.  Hearne,  i  Busb.  Eq.  (N.  Car.) 
88;  Mfg.  etc.  Bank  v.  Bank  of  Pa.,  7  W. 
&  S.  (Pa.)  335;  Kerrt).  Gilmore.  6  Watts 
(Pa.)  405;  Colwell  V.  Woods,  3  Watts 
(Pa.)  188;  Bank  v.  Upmann,  12  Wis. 
499;  Copeland  v.  Yoakum,  38  Mo.  349; 
Brinkman  v,  Jones,  44  Wis.  498;  Teal 
V.  Walker,  in  U.  S.  242. 

2.  Flagg  V.  Mann,  14  Pick.  (Mass.) 
467-479;  2  BI.  Com.  327;  Shep.  Touch. 
397;  Fowell  V,  Forrest,  2  Saund.  48; 
Low  V.  Henry,  9  Cal.  538;  Com.  Dig. 
Defeasance  B.  1.  c. 

3.  Murphey  v.  Calley,  83  Mass.  107; 
Kelleran  v.  Brown,  4  Mass.  445 

Mortgage  in  Equity  but  Not  at  Law  — 
If  the  separate  defeasance  is  an  instru- 
ment not  under  seal,  it  will  not,  when 
taken  together  with  the  absolute  deed, 
constitute  a  mortgage  at  law,  but  may 
in  equity.  Flagg  v.  Mann,  14  Pick. 
(Mass.)  467.  See  also  Eaton  v.  Green, 
22  Pick.  (Mass.)  526. 

4.  Defeasance  Must  be  Absolute  and 
Not  Optional. — "At  the  time  .of  the  con- 
veyance of  a  parcel  of  land,  the  grantee 
gave  the  grantor  an  instrument  in  writ- 
ing and  under  seal,  providing  for  a  re- 
conveyance of  the  land,  or  the  payment 
of  a  sura  of  money,  at  the  option  of  the  , 
obligor.  Held,  that  the  obligation  was 
not  such  an  instrument  of  defeasance, 
as,  taken  in  conjunction  with  the  deed, 
would  constitute  a  mortgage.  Fuller 
V.  Pratt,  10  Me.  197. 

6.  Watkins  v.  Gregory,  6  Blackf. 
(Ind.)  113;  Peterson  t^.-Clark,  isJohns. 
(N.  Y.)  Ch.  20:;;  Rice  v.  Rice,  4  Pick. 
(Mass.)  349;  U'mbenhower  v.  Miller,. 
loi  Pa.  St.  71;  Reed  v.  Reed,  75  Me. 
264;  Hoffman  v.  Ryan,  21  W.  ¥3.415; 
Ferris  v.  Wilcox,  51  Mich.  105;  Turner 
V.  Wilkinson,  72  Ala.  361;  Lovering  ». 
Milliken,  59  Tex.  423;  Overstreel  v. 
Baxter,  30  Kan.  55;  Herron  v.  Herron, 
91  Ind.  278;  Landers  v.  Beck,  92  Ind. 
49;  Mfg.- Bank  7>.  Rugee,  59  Wis.  221; 
Madigan  v.  Mead,  31  Minn.  94;  Texas 


790 


Kinds  of  Mortgages. 


MORTGAGES. 


Absolute  Conveyance. 


(5)  Equitable  Distinctidn  Between  Mortgages  and 
Conditional  Sales. — In  determining  whether  an  absolute  con- 
veyance of  land  by  deed  to  a  person,  and  the  execution  by  him 
of  a  bond  to  reconvey,  constitute  the  transaction  a  sale  or  a  mort- 
gage, the  intention  of  the  parties  at  the  time  must  control. ^  In 
equity,  the  substance  and  not  the  form  is  regarded,  and  not  only 
may  a  valid  mortgage  be  created  by  deed  and  separate  defea- 
sance, but  the  two  instruments  need  not  refer  to  each  other. 
Their  connection  may  be  established  by  parol  evidence,  and  the 
agreement  to  reconvey  need  not  even  be  in  writing,  for  the  con- 
veyance may  be  absolute  on  its  face  and  yet  be  shown  by  parol 
that  it  was  intended  as  a  security  for  the  payment  of  money, 
when  it  will  be  treated  as  a  mortgage.^ 

(c)  When  Defeasance  Is  Established,  Equity  of  Re- 
DEiMPTiON  Cannot  be  Barred  by  Agreement. — Where  the 
separate  instrument  is  proved  to  amount  to  a  defeasance,  a  mort- 
gage is  at  once  established,  and  no  agreement  between  the  parties 
that  the  conveyance  shall  become  absolute  upon  condition  broken 


Bank  v.  Louenberg,  63  Tex.  506;  Tit- 
comb  V.  McAllister,  77  Me.  353; 
Finaley  v.  Deal,  69  Ga.  359.  See  gen- 
erally Eiseman  V.  Gallagher,  24  Neb. 
79;  Kinports  v.  Boynton.  120  Pa.  St. 
306;  Helm  V.  Boyd,  124  111.  370;  Tuipie 
V.  Loive,  114  Ind.  37;  Howe  v.  Austin, 
40  La,  An.  323;  Adams  v.  Cootv,  60 
Vt  395;  Railroad  Co.  v.  Wisconsin  R. 
Land  Co.,  71  Wis.  94;  Pickett  v.  Fos- 
ter, 36  Fed.  Rep.  514;  Bunker  v.  Bar- 
ron. 79  Me.  62;  Frey  v.  Campbell 
(Ky.),  3  S.  W.  Rep.  368;  Union  Mut. 
Life  Insurance  Co.  v.  Slee,  123  111.  57; 
Voss  V.  EUer  (Ind.),  10  N.  E.  Rep.  74; 
Marshall  v.  Thompson,  39  Minn.  137; 
Brownlee  v.  Martin,  28  S.  Car.  364; 
Booth  V.  Hoskins,  75  Cal.  271;  Bearss 
V.  Ford,  108  111.  16. 

1.  Davis  V.  Hopkins,  15  111.  519; 
Smith  V.  Sackett,  15  111.  528;  Williams 
I.-. Bishop,  15  111.  553;  Miller  v.  Thomas, 
14III.  42S;  bwen  V.  Blake,  44  111.  135; 
Smith  V.  Doyle,  46  111.  451;  Hunter  v. 
Hatch,  45  111.  178;  Price  v.  Karnes,  59 
111.277;  Remington  v.  Campbell,  60  111. 
516;  Magnusson  D.Johnson,  73  111.  156; 
Clark  V.  Finlon,  90  111.  245. 

See  generally  Coates  v.  Woodworth, 
13  111.  654;  Tillson  V.  Moulton,  23  111. 
648;  DeWolf  V.  Strader,  26  111.  225; 
Ewart  V.  Walling,  42  111.  453;  Pitts  v. 
Cable,  44  111.  103;  Sharp  v.  Norton,  48 
111.  100;  Sutphen  V.  Cushman,  35  111. 
186;  Reegard  v.  McNeil,  38  111.  400; 
Taintor  v.  Keep,  43  111.  332;  Parmelee 
■V.  Lawrence,  44  111.  405;  Emmor  v. 
Thompson,  46  111.  214;  Carr  v.  Rising, 
62  111.  14. 


2.  Preschbaker  ti.Feaman,  32  111.  476; 
Miller  v.  Thomas,  14  111.  428;  Scott  v. 
Henry,  13  Ark.  112;  Brinkman  ^'. 
Jones,  44  Wis.  498;  Teal  v.  Walker,  iii 
U.  S.  242;  Cosby  V.  Buchanan,  81  Ala. 
574;  Umbenhower  v.  Miller.  loi  Pa. 
St.  71.  See  also  Parol  Evidence; 
Mortgages  and  Conditional 
Sales,  see  supra^  this  title. 

When  Parol  Evidence  Is  Not  Admissi- 
ble to  Prove  the  Mortgage  a  Sale. — The 
execution  and  delivery  of  a  deed  of  con- 
veyance of  land,  and,  at  the  same  date, 
the  execution  and  delivery  of  a  de- 
feasance \>y  the  grantee,  sfiall  be  con- 
strued to  be  a  mortgage;  and  upon  the 
trial  of  an  ejectment  for  the  land,  it  is 
not  competent  for  the  grantee  to  prove 
that  the  transaction  was  intended  to  be 
an  absolute  sale.  Kerr  v.  Gilmore,  6 
Watts  (Pa.)  4015.  See  also  Brown  v. 
Nickle,  6  Pa.  '  St.  390;  Colwell  v. 
Woods,  3  Watts  (Pa.)  188. 

When  Parol  Evidence  Is  Admissible. — 
When  the  deed  and  alleged  defeasance 
are  of  different  dates,  evidence  of  the 
true  nature  of  the  transaction  is  admis- 
sible. Haines  v.  Thompson,  70  Pa.  St. 
434.  See  also  Sperring's  Appeal,  10 
P.  F.  Smith  (Pa.)  199;  Harper's  Ap- 
peal, 14  P.  F.  Smith  (Pa.)  315. 

A  owned  two-thirds,  and  B  one-third 
of  a  tract  of  land.  A  convej'ed  all 
his  interest  to  B.  The  next  day,  by 
agreement  in  writing,  B  bound  himself 
to  reconvey  one-half  when  .$4,500, 
due  by  A  to  him,  should  be  repaid. 
Held,  that  it  was  not  error  to  submit  to 
the  jury  with  other  evidence  in  pnrol. 
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can  affect  the  right  of  redemption.^  And  in  equity,  where  the 
condition  is  that  the  deed  shall  be  void  upon  payment  made  on  a 
day  certain,  that  condition  is  fulfilled  by  a  subsequent  payment, 
and  a  reconveyance  can  be  enforced.? 


whether  the  two  instruments  were  a 
mprtgage.  Baisch  v.  Oakeley,  68  Pa. 
St.  g2. 

Burden  of  Proof. — When  the  transac- 
tion is  in  reality  a  sale  the  burden  of 
proof  is  on  the  grantor  to  establish  the 
transaction  a  mortgage.  Haines  v. 
Thompson,  70  Pa.  St.  434. 

1.  Bayley  v.  Bailey,  71  Mass.  405. 

2.  Sweetzer's  Appeal,  71  Pa.  St.  264; 
Harper's  Appeal,  64  Pa.  St.  315;  Halo  v. 
Schick,  157  Pa.  St.  319;  Dauzeisen's  Ap- 
peal, 73  Pa.  St.  61;;  Odenbaugh  v.  Brad- 
ford, 67  Pa.  St.  96;  Miller  -v.  McGuckin, 
15  Abb.  N.  Cas.  (N.  Y.)  204;  Simon  v. 
Schmidt,  41   Hun  (N.  Y.)  318;  Steel  v. 

■Steel,  4  Allen  (.Mass.)  417;  Mclntier  v. 
Shaw,  6  Allen  (Mass.)  83;  Howe  v. 
Russell,  36  Me.  115;  Clark  v.  Lyon,  46 
Ga.  302;  Clark  v.  Finlon,  90  111.  245; 
Ewart  V.  Walling,  42  111.  453;  Hunter 
■V.  Hatch,  45  111.  178;  Tillson  v. 
Moulton,  23  111.  648;  Bennet  v.  Union 
Bank,  5  Humph.  (Tenn.)  612;  Webb  v. 
Patterson,  7  Humph.  (Tenn.)  431;  Wil- 
son V.  Patrick,  34  Iowa  362;  Brush  v, 
Peterson,  54  Iowa  243;  Scott  v.  New- 
hirter,  49  Iowa  487;  Mott  v.  Harring- 
ton, 12  Vt.  199;  Cotterell  v.  Long,  20 
Ohio  464;  Sweet  v.  Parker,  22  N.  J.  Eq. 
453;  Judge  V.  Reese,  24  N.  J.  Eq.  387; 
Phoenix  v.  Gardner,  13  Minn.  430; 
Moore  v.  Wade,  8  Kan.  380;  Anthony 
V.  Anthony,  23  Ark.  479;  Lendsay  v. 
Matthews,  17  Fla.  575. 

Kight  of  Redemption  Not  Restricted  to 
Mortgagee  Personally. — Restriction  to 
the  mortgagee,  personally,  of  the  right 
of  redemption  is  inconsistent  with  the 
nature  of  a  mortgage,  and  void.  John- 
ston V.  Gray,  16  S.  &  R.  (Pa.)  361. 

Subsequent  Agreement  Cannot  Pre- 
vent tlie  Equity  of  Redemption. — There 
is  no  principle  in  equity  better  settled, 
than  that  every  contract  for  the  security 
of  a  debt,  by  the  conveyance  of  real  es- 
tate, is  a  mortgage;  and  all  agreements 
of  the  parties  tending  to  alter,  in  any 
subsequent  event,  the  original  nature  of 
the  mortgage,  and  to  prevent  the  equity 
of  redemption,  is  void.  If  the  convej'ance 
or  assignment  was  a  mortgage  in  the 
beginning,  the  right  of  redemption  is 
an  inseparable  incident,  and  cannot  be 
restrained  or  clogged  by  agreement. 
Henry  v.  Davis,  7  Johns.  (N.  Y.) 
Ch.  40. 


In  Villa  V.  Rodriguez,  12   Wall.  (U. 
S-)    323.   339.    Justice   Swayne  ob- 
serves: "The  law   upon  the  subject  of 
the  right  to  redeem,  where  the  mort- 
gagor has   conveyed  to  the  mortgagee 
the    equity   of  redemption,  is  well  set- 
tled.    It  is  characterized  by  a  jealous 
and     statutory    policy.     Principles  al- 
most as  stern  are  applied  as  those  which 
govern   where    a  sale   by  a  cestui  que 
trust  to  his  trustee  is  drawn  in  ques- 
tion.    To  give   validit3'  to  such  a  sale 
by  a  mortgagor,  it  must  be  shown  that 
the  conduct  of  the  mortgagee  was,  in 
all  things,  fair  and   frank,  and  that  he 
paid  for  the  property  what  it  was  woi  th. 
He  must  hold  out  no  delusive  hop.;s; 
he    must   exercise  no  undue  influence; 
he  must  take  no  advantage  of  the  fears 
or  poverty  of  the  other  party.     Any  in- 
direction or  obliquity  of  conduct  is  fatal 
to  his    title.     Every  doubt  will  be  re- 
solved against   him.     Where  confiden- 
tial relations  and  the  means  of  oppres- 
sion exist,  the  scrutiny  is  severer  than 
in  cases  of  a  different  character.    The 
form   of  the  instruments  employed   is 
immaterial.      That       the      mortgagor 
knowingly   surrendered  and  never  in- 
tended to  reclaim  is  of  no  consequence. 
If  there  is  vice  in   the  transaction,  the 
law,  while   it  will   secure  to  the  mort- 
gagee his  debt,  with  interest,  will  com- 
pel him  to  give  back  that  which  he  has 
taken    with     unclean     hands.     Public 
policy,   sound  morals,  and  the  protec- 
tion   due   to  those   whose   property  is 
thus  involved,  require  that  such  should 
be   the    law."     See  also,   in   this  con- 
nection, Morris  v.  Nixon,  i   How.  (U. 
S.)  118;  Russell  V.  Southard,  12   How. 
(U.    S.)    139;   Wright   V.  Bates,  13  Vt. 
341;    Locke   V.    Palmer,   26    Ala.   313; 
Shaw  V.   Walbridge,  33    Ohio  St.    i; 
Brown  v.  Gaffnev,  28   111.  149;  Mills  v. 
Mills,  26  Conn.  2"i3;  Baugher  v.  Merry- 
man,  32  Md.  185;  Wakeman  v.  Hazle- 
ton,  3  Barb.  (N.  Y.)  Ch.   148;  Holmes 
V.  Grant,  8  Paige  (N.  Y.)  245;  3  Lead. 
Cas.  in  Equitv  615;  4  Kent  Com.  143. 

Election  to  "Treat  tlie  Conveyance  as 
Absolute. — If  a  party  makes  an  absolute 
conveyance  of  land  as  a  security  for 
the  payment  of  money,' he  may  aban- 
don the  payment  of  the  debt,  and  can- 
cel the  secret  agreement,  and  treat  his 
conveyance    as  absolute,  instead  of  a 
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(d)  Cancellation  of  Defeasance. — Wljere  an  absolute  deed 
of  land  is  given,  accompanied  simultaneously  with  a  bond  of  de- 
feasance, the  latter  may,  upon  agreement  and  consideration,  be 
:surrendered  and  cancelled  so  as  to  invest  the  estate  uncondition- 
ally in  the  grantee,  by  force  of  the  first  deed,  provided  the  trans- 
action is  conducted  with  fairness,  both  as  between  the  parties  and 
as  against  the  creditors  of  the  mortgagor,  and  when  the  rights  of 
third  persons  have  not  yet  intervened  before  the  completion  of 
the  transfer  by  the  cancellation. ^ 

Where  a  bond  of  defeasance  executed  by  the  grantee  at  the 
time  of  taking  the  deed,  is  surrendered  and  destroyed  at  the  ex- 
piration of  the  time  limited  therein,  and  a  new  bond  is  given 
upon  a  consideration  partly  new,  by  which  the  grantee  agrees  to 
reconvey  the  premises  to  his  grantor  upon  the  payment  within 
an  additional  time  of  a  larger  sum,  the  grantor  thereby  surrenders 
and  abandons  his  title  as  mortgagor,  and  the  grantee  becomes 
the  owner  of  the  land  in  fee.^ 

The  cancellation  of  the  defeasance,  in  some  of  the  States,  where 
a  mortgage  does  not  vest  the  estate  in  the  mortgagee  but  only 
creates  a  lien  in  his  favor,  will  not  restore  the  title  to  the  mort- 
gagee.^ 

[i)  Recording  of  Separate  Defeasance. — While  the  re- 
cording of  the  separate  bond  of  defeasance   is  not  necessary  as 


mortgage,  and  he  will  be  bound  by  such 
•election.     Carpenter   v.   Carpenter,  70 

111  457- 

Separate  Defeasance  Delivered  as  an 
Xscrow. — When  upon  a  loan  of  money, 
a  scrivener  draughted  an  absolute  deed 
of  land  and  a  bond  of  defeasance  of  the 
same  date,  and  the  parties  executed 
them  and  the  deed  was  delivered  to  the 
grantee,  but  by  the  agreement  of  the 
parties  at  the  same  time,  the  bond  was 
left  in  tl^e  hands  of  the  scrivener,  to  be 
delivered  to  the  obligee,  if  he  should, 
within  a  limited  time,  repay  the  money, 
hut  otherwise  to  the  obligor,  and  tlie 
money  was  not  repaid,  it  was  held,  that 
the  bond  was  an  escrow,  that  it  was 
rightfully  delivered  up  to  the  obligor 
after  the  time  for  the  repayment  of  the 
money  had  expired,  and  that  the  trans- 
action did  not  constitute  a  mortgage. 
Bodwell  V.  Webster,  13  Pick.  (Mass.) 
411-  Comfare  Carey  v.  Rawson,  8 
Mass.  159. 

1.  Trull  V.  Skinner,  17  Pick.  (Mass.) 
213.  See  also  Rice  v.  Rice,  4  Pick. 
(Mass.)  349;  Harrison  v.  Phillip's 
Academy,  12  Mass.  456;  Waters  v. 
Randall,  6  Met.  (Mass.)  479. 
■  2.  Falis  V.  Conway  Mut.  Fire  Ins. 
Co.,  7  Allen  (Mass.)  46;  Rice  v.  Rice, 


4  Pick,  (Mass.)  350.     See  also  Shubert 
V,  Stanley,  52  Ind.  46. 

In  Clark  v.  Finlon,  go  111.  245,  the 
court  held  that  a  subsequent  settlement 
between  the  parties  to  a  mortgage,  of 
all  accounts,  followed  by  a  surrender 
of  the  contract  for  a  reconveyance,  un- 
der an  express  agreement  of  the  grantee 
to  convey'  the  land  to  the  grantor  upon 
payment  of  the  amount  estimated  to  be 
due,  including  usurious  interest,  within 
one  year,  will  not  render  the  conve^'- 
ance  absolute  and  prevent  a  redemp- 
tion by  the  grantor. 

3.  In  Brinkman  v.  Jones,  44  Wis. 
49S,  Taylor,  J.,  observes:  "The  cases 
in  New  I'ork,  Michigan,  and  some 
other  States,  where  the  statutes  on  the 
subject  of  mortgages  are  similar  to  the 
statutes  of  this  State  (Wisconsin),  all 
hold  J  to  the  doctrine,  that,  notwith- 
standing the  mortgage,  the  title  to  the 
fee  of  the  land  remains  in  the  mort- 
gagor, and  the  mortgagee  has  only  a 
chattel  interest  or  lien  upon  the  lands 
mortgaged."  See  also,  in  this  connec- 
tion, Trimm  v.  Marsh,  54  N.  Y.  599, 
608;  Packer  v.  R.  R.  Co.,  17  N.  Y.  295; 
Power  V.  Lsster,  23  N.  Y.  527;  Runyan 
V.  Merserean,  11  Johns.  (N.  Y.)  534; 
Kortright  v.  Cady,  21  N.  Y.  343;  Odell 
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between  the  parties  themselves^  to  make  it  operative  as  a  mort- 
gage, as  against  subsequent  purchasers,  it  must  be  recorded.*  un- 
less, in  fact,  it  is  apparent  on  the  face  of  the  conveyance  thdt  it  is 
not  absolute  ;*  or  if  a  subsequent  purchaser  is  chargeable  with 
notice  of  its  existence,  such  notice,  as  to  him,  is  equivalent  to  a 
registration  of  the  bond.* 

Some  States  have  statutory  enactments  to  the  effect  that  a 
deed  purporting  to  convey  an  absolute  estate  of  any  kind  in 
lands,  which  is  intended  to  be  defeasible  by  bond  or  any  other 
instn,iment  of  defeasance,  shall  not  be  defeated  by  means  of  such- 
instrument  of  defeasance  against  any  other  than  the  maker  of 
such  defeasance,  unless  the  instrument  of  defeasance  shall  have 
been  duly  recorded  with  the  deed  of  conveyance.*  To  consti- 
tute notice  to  subsequent  purchasers  that  the  two  instruments, 
taken  together,  constitute  a  valid  mortgage,  even  when  both  are 
recorded,  it  is  necessary  that  they  should  show  on  their  face  that 
they  are  parts  of  one  transaction,  for  should  they  appear  upon 
the  record  to  be  independent  of  each  other,  they  may  be  taken 
for  an  absolute  sale  with  a  subsequent  agreement  for  repurchase.^ 

V.  Montrose,  68  N.  Y.  499;  Moynahan  What   Constitutes  a   Seasonable  Ee- 

V.   Moore,   9   Mich.   9;    Caruthers    v.  cording  of  Bond  of  Defeasance. — A  bond 

Humphrey,    12    Mich.  270;    Humphrey  of  defeasance  will  convert  a   deed,  ab- 

V,  Hurd,  29  Mich.   44;  Kent  v.  Ayard,  solute  in  its   terms,  into  a  mortgage  if 

24  Wis.  378;   Magoon  v.  Callahan,  39  such  bond  is   seasonably  recorded;  and 

Wis.    141;     Sage    v.     McLaughlin,    34  such    bond    is  seasonably    recorded    if 

Wis.  550;  Butman  v.  James,  34  Minn,  done  before  it  is  introduced  in  evidence, 

547.                                            .  and   before    any     change   of   title  has 

1.  Bayley  v.  Bailey,  5  Gray  (Mass.)  taken  place,  or  the  right  of  any  third 
505;  Jackson  w.  Ford,  40  Me.  3S1.  party     has    attached.     Smith   v.   Mut. 

2.  Purrington  v.  Pierce,  38   Me.  447.  Fire  Ins.  Co.,  c;o  Me  96, 

If  the  defeasance  is  not  recorded,  it  is  Notice  of  the  Existence  of  a  Separate 
to  be  considered  as  an  unrecorded  Bond  of  Defeasance. — A  bond  of  de- 
mortgage,  and  postponed  to  a  judg-  feasance  of  a  deed  of  land  must  be  put 
ment  creditor  of  subsequent  date,  not-  upon  record,  in  order  to  prevent  an  at- 
withstanding  the  absolute  deed  has  tachment  by  a,  creditor  of  the  grantee, 
been  duly  recorded.  Friedley  v.  Ham-  and  notice  to  the  creditor  of  the  exist- 
ilton,  17  S.  &  R.  (Pa.)  70.  See  also  ence  of  such  a  bond  is  not  to  be  in- 
Jaques  v.  Weeks,  7  Watts  (Pa.)  261;  ferred  from  the  single  fact  of  the 
Mfg.  &  Mechanics'  Bank  v.  Bank  of  grantor's  continuing  in  possession  after 
Pa.,  7  W.  &  S.  (Pa.)  335;  Wilson  v.  the  deed  given  by  him  has  been  re- 
Shoenberger's  Exrs.,  7  Casey  (Pa.)  295;  corded.  Newhall  v.  Piei'ce,  5  Pick. 
Corpman  v.  Baccastow,  84  Pa.  St.  363;  (Mass.)  450. 
Catlin  t'.  Bennatt,  47  Tex.  165.        .  Notice    When    Not     Recorded,— AI- 

3.  Russell  V.  Waite,  Walk.  (Mich.)  though  the  bond  of  defeasance  may  not 
Ch.  31.  be  recorded,  yet  a  subsequent  purchase 

4.  Purrington  v.  Pierce,  38  Me.  447.  of  the  land  w'ith  notice  of  the  bond,  will 
See  also  McLaughlin  v.  Shepherd,  32  not  be  valid.  To  constitute  such  no- 
Me.  143;  McKecknie  v.  Hoskins,  23  tice,  the  purchaser  must  know  or  have 
Me.  233.  reason   to   believe  that  the  bond  of  de- 

6.  Maine  R.  S.  1S40,  ch.  97,  §  27;  In-  feasance   is  of  the  same  date  with  the 

diana,  i  G.  &  H.,  p.  261,   §   17;  Tomlin-  deed  of  conveyance,  or  so  executed  and 

son   V.  Monmouth  Mut.  Fire  Ins.  Co.,  delivered  as  to  form  a  part  of  the  same 

47  Me.  232;   Purrington   v.  Pierce,  38  transaction.     Newhall  ■!>.  Burt,  7  Pick, 

Me.  447.     See   also  Newhall  v.  Burt,  7  (Mass.)  156. 

Pick.  (Mass.)   157;  Crassen  z;.  Swove-        6.  Weide  u.  Gehl,  21  Minn.  449,  dis- 

land,  22  Ind.427,  434.  tinguished    from   Hill  t;.  Edwards,  11 
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Where  the  separate  defeasance  has  not  been  duly  recorded,  the 
statutes  in  many  of  the  States  require  actual  notice,  to  defeat  a 
subsequent  purchaser,  and  possession  by  grantor,  after  the  making 
of  the  deed,  is  held  to  be  only  constructive  notice.^ 


Minn.  22.  In  this  case,  the  bond  to  re- 
convey  bore  date  and  was  executed  on 
(he  same  day  with  the  deed.  The  in- 
struments tiiemselves  showed  that  the^' 
were  parts  of  one  transaction,  and  that 
tile  transaction  was  a  mortgage  was  ap- 
parent upon  construction  of  the  instru- 
ments themselves  without  resort  to  ex- 
trinsic evidence. 

1.  Actual  Notice. — Cresson  v.  Swove- 
land.  22  Ind.  427.  See  also  Hennesy  v. 
Andrews,  6  Cush.  (Mass.)  170:  i  Wash, 
on  Real  Prop.,  p.  495,  (j  22;  Parlter  w. 
Osgood,  3  Allen  (Mass.)  487;  Dooley 
V.  Wolcott,  4  Allen  (Mass.)  406;  Sibley 
V.  Leffingwell,  S  Allen  (Mass.)  584; 
White  V.  Foster,  102  Mass.  375;  Lamb 
V.  Pierce,  113  Mass.  72. 

In  Lamb  v.  Pierce,  113  Mass.  72,  the 
court  held  that  although  the  party  tak- 
ing the  second  conveyance  had  knoMd- 
edge  that  the  lands  fiad  been  sold  and 
purchased  \>y  another  person  before  he 
purchased,  yet,  as  it  was  not  proved 
that  he  had  knowledge  that  a  deed  had 
been  given  upon  such  first  sale  and  pur- 
chase, he  was  not  chargeable  with 
actual  notice.  Compare  Brinkman  v. 
Jones,  44  Wis.  498;  Musgrovet'.  Bouser, 
5  Oreg.  313;  Wilson  v.  Miller,  16  Iowa 
III;  Maupin  v.  Emmons,  47  Mo.  304; 
Speck  V.  Riggin,  40  Mo.  405;  Vaughn  v. 
Tracy,  22  Mo.  417;  Lemay  v.  Ponpenez, 
35  Mo.  71;  Roberts  v.  Mosely,  64  Mo. 
507;  Musick  V.  Barney,  49  Mo.  458; 
Porter  v.  Sevey,  43  Me.  519;  Hull'  v. 
Noble,  40  Me.  480;  Williamson  v. 
Brown,  15  N.  Y.  3159. 

In  Brinkman  v.  Jones,  44  Wis.  498, 
the  court  held,  that  one  who  purchases 
land  with  knowledge  of  such  facts  as 
would  put  a  prudent  man  upon  en- 
quiry,which,  if  pro,secuted  with  ordinary 
diligence,  would  lead  to  actual  notice  of 
rights  claimed  adversely  to  his  vendor, 
is  guilty  of  bad  faith  if  he  neglects  to 
make  such  enquiry,  and  is  chargeable 
with  the  "actual  notice"  he  would  have 
received. 

The  "actual  notice"  of  an  unrecorded 
defeasance  required  by  the  statute 
(Wisconsin  R.  S.  1858,  ch.  86,  §  32), 
to  defeat  a  subsequent  purchaser's  title 
does  not,  however,  include  constructive 
knowledge  imputed  from  actual,  open 
and    visible    occupation,    where    such 


occupation  is  not  in  fact  known  to  the 
purchaser. 

The  possession  of  a  grantor  is  pre- 
sumably adverse  to  the  grantee,  where 
it  has  continued  for  a  long  time  after 
the  grant,  and  is  inconsistent  in  its  na- 
ture with  the  grantee's  rights  by  the 
terms  of  his  deed;  and  knowledge  of 
such  possession  on  the  part  of  a  subse- 
quent purchaser  is  some  evidence  for 
the  jury  upon  the  question  of  "actual 
notice"  of  the  grantor's  rights. 

Taylor,  J.,  observes  in  his  opinion: 
"We  recognize  the  obligation  to  give 
some  eifect  to  the  term  'actual  notice' 
as  distinguished  from  mere  'notice' 
and  must,  therefore,  hold  that  no  con- 
structive knowledge  shall  be  imputed  to 
the  purchaser  as  a  ground  of  notice. 
For  example,  this  court  has  held  that 
actual,  open  and  visible  occupation, 
whether  known  to  the  purchaser  or  not, 
shall  be  deemed  sufficient  notice  to  the 
purchaser  of  the  rights  and  equities  of 
such  occupant.  This  rule  could  not 
be  applied  to  a  case  like  the  one  at  bar, 
unless  such  actual  occupation  was 
known  to  the  purchaser." 

In  Maupin  v.  Emmons,  47  Mo.  304, 
306,  the  court  say:  "The  actual  notice 
required  by  the  statute  is  used  in  con- 
tradistinction to  the  constructive  notice 
given  by  the  record.  It  does  not  mean 
that  there  must  necessarily  be  direct 
and  positive  evidence  that  the  subse- 
quent purchaser  knew  of  the  existence 
of  the  deed.  Any  proper  evidence 
tending  to  show  it,  facts  and  circum- 
stances coming  to  his  knowledge  that 
would  put  a  man  of  ordinary  circum- 
spection upon  enquiry,  should  go  to  the 
jury  as  evidence  of  such  notice." 

In  Speck  v.  Riggin,  40  Mo.  405,  the 
court  held  that  "notice  is  actual  when 
the  purchaser  either  knows  of  the  ex- 
istence of  the  adverse  claim  of  title,  or 
is  conscious  of  having  means  of  knowl- 
edge, although  he  may  not  use  them." 

In  Vaughn  v.  Tracy,  22  Mo.  417,  it 
was  held  that  "evidence  of  possession 
and  apparent  ownership  brought  home 
to  the  knowledge  of  the  second  pur- 
chaser should  go  to  the  jury,  and  ought 
to  be  deemed  sufficient  information 
that  the  possessor  is  the  owner  of  the 
fee." 
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4.  Mortgages  to  Secure  Future  Advances — («)  Valid  in  England 
AND  IN  THE  UNITED  STATES. — The  doctrine  that  mortgages  to 
secure  an  indebtedness  to  be  created  in  the  future  are  valid,  is 
well  established  both  in  England'  and  in  the  United  States.^ 


See  also,  in  this  connection,  Warren 
V.  Sweet,  31  N.  Y.  332;  Price  v.  Mc- 
Donald, I  Md.  403;  Hastings  v.  Cutler, 
24  N.  H.  481;  Whitebread  v.  Jordan,  i 
Younge  &  Coll.  303;  Haukinson  v. 
Barbour,  29  111.  80;  Jordan  v.  Pollock, 
14  Ga.  157;  Lewis  v.  Bradford,  10 
Watts  (Pa.)  67;  Sergeant  v.  Ingersoll, 
7  Pa  St.  340;  Parke  v.  Chadwick,  8  W. 
.&  S.  (Pa.')  96;  Blaisdell  v.  Stevens,  16 
Vt.  179;  Hubbard  v.  Smith,  2  Mich. 
207;  Morrison  v.  March.  4  Minn.  432; 
Groff  V.  Ramsej',  19  Minn.  44.  See 
article  Notice. 

In  Macaulay  v.  Porter,  71  N.  Y.  173, 
the  court  held  that  "the  provision  of 
the  recording  act,  providing  that  a  deed 
although  absolute  in  terms,  which,  by 
any  other  written  instrument,  shall  ap- 
pear to  have  been  only  intended  as  a 
mortgage,  shall  be  considered  as  such, 
and  that  no  advantage  shall  be  de- 
rived from  the  recording  thereof,  unless 
writing  'explanatory  of  its  being  de- 
signed to  have  the  effect  only  of  a 
mortgage  or  conditional  deed,  be  also 
recorded  therewith'  (i  R.  S.  New 
York  756,  5  3),  does  not  require  that 
every  conveyance  of  land  upon  condi- 
tion shall  be  recorded  as  a  mortgage,  or 
that  any  condition  annexed  to  a  grant 
shall  make  it  a  mortgage;  it  .refers  only 
to  those  conditions  which  are  analo- 
gous to  those  of  a  mortgage,  i.  «■.,  by 
which,  if  certain  acts  are  performed, 
the  deed  shall  not  operate,  but  shall  be- 
come void."  Palmer  v.  Guernsey,  7 
Wend.  (N.  Y.)  248,  distinguished  and 
•questioned. 

Possession  by  Mortgagor  as  Notice. — 
Where  property  is  mortgaged  by  an 
unrecorded  deed,  absolute  upon  its  face, 
accompanied  by  a  separate  defeasance, 
possession  and  actual  occupation  by  the 
mortgagor  is  notice  of  his  title,  to  a 
purchaser  from  the  mortgagee.  Dau- 
benspeck  v.  Piatt,  22  Cal.  230.  See 
also  Hunter  v.  Watson,  12  Cal.  404; 
Pritchard  v.  Brown,  4  N.  H.  397;  New 
■V.  Wheaton,  24  Minn.  406;  Brown  v. 
Gaffnej',  28  111.  149. 

Possession  by  Third  Party. — The 
mere  fact  that  a  person  other  than  the 
■vendor  is  in  possession  of  the  property 
is  not  sufficient  to  charge  the  pur- 
chaser with  notice,  if  possession  is  de- 


livered to  the  purchaser  by  that  person 
on  demand.  Pancake  v.  Cauffman,  7 
Atl.  Rep.  (Pa.)  67. 

Tlie  Evidence  to  Convert  a  Deed,  Ab- 
solute Upon  Its  Face,  Into  a  Mortgage, 
Should  be  Clear  and  Convincing. — Cad- 
man  V.  Peter,  6  Sup.  Ct.  Rep.  (N.  Y.) 
9^7;  s.  c,  12  Fed.  Rep.  363;  Coyle  u. 
Davies,  6  Sup.  Ct.  Rep.  (N.  Y.)"  314; 
Lance's  Appeal  (Pa.),  4  Atl.  Rep.  37;; 
Null  V.  Fries  (Pa.),  i  Atl.  Rep.  551; 
Bailey  v.  Bailey  (111.),  4  N.  E.  Rep. 
394;  Sloan  v.  Becker  (Minn.),  26  N. 
W.  Rep.  730;  Tilden  v.  Streeter 
(Mich.),  8  N.  Y.  Rep.  502;  Johnson  v. 
Van  Velsor  (Mich.),  5  N.  W.  Rep.  265. 

As  to  evidence  sufficient  to  establish 
such  a  mortgage,  see  Jackson  v.  Law- 
rence, 6  Sup.  Ct.  Rep.  (N.  Y.)  915; 
Allen  V.  Fogg  (Iowa).  23  N.  Y,  Rep. 
643;  Bank  v.  Rugee  (Wis.),  18  N.  W. 
Rep.  2i;i;  Madigan  v.  Mead  (Minn.), 
16  N.  W.  Rep.  539;  Hunt  v,  Beaver 
(Mich.),  16  N.  W.  Rep.  165;  Rockwell 
V.  Humphrey  (Wis.),  15  N.  W.  Rep. 
394;  Ingalls  V.  Atwood  (Iowa),  5  N.  W. 
Rep.  i6o;  Workman  v.  Greening  (III.), 
4  N.  E.  Rep.  385. 

Facts  Insufficient. — Parish  v.  Reeve 
(Wis.),  23  N.  W.  Rep.  568;  Tilden  v. 
Streeter  (Mich.),  8  N.  W.  Rep.  502; 
Smith  V.  Crosby  (Wis.),  2  N.  W.  Rep. 
104;  Butler  V.  Butler  (Wis.),  i  N.  W. 
Rep.  70;  Pioneer  Min.  Co.  v.  Baker,  23 
Fed.  Rep.  2^8;  s.  c,  20  Fed.  Rep.  4; 
Null  V.  Fries  (Pa.),  i  Atl.  Rep.  551; 
Greig  V.  Russell  (111.),,  4  N.  E.  Rep. 
780;  Freer  v.  Lake  (111.),  4  N.  E.  Rep. 
r;i2;  Cadman  v.  Peter,  6  Sup.  Ct,  Rep. 
957;  s.  c,  12  Fed.  Rep.  363;  Coyle  v. 
Davis,  6  Sup.  Ct.  Rep.  314. 

1.  In  England, — Hopknown  v.  Root, 
9  House  of  Lords  1514:  7  Jur.,  N.  S.  1209; 
Daun  V.  City  of  London  Brewery  Co., 
L.  R.,  8  Eq.  155;  MenziesT'.  Lightfoot, 
L.  R.,  II  Eq.  459;  Burgess  v.  Eve,L.  R., 
13  Eq.  450;  Gardiner  v.  Graham,  7  Vin. 
Abr.  i;2,  PI.  3. 

2.  in  the  United  States.— Jones  v. 
Guaranty  &  Ind.  Co.,  loi  U.  S.  622; 
Lawrence  v.  Tucker,  64  U.  S.  474  (23 
How.  14);  United  States  v.  Hooe,  3 
Cranch  (U.  S.)  73;  Shirras  v.  Caig,  7 
Cranch  (U.  S.)  34;  Conrad  v.  Atlantic 
Insurance  Co.,  26  U.  S.  387;  Leeds  v. 
Cameron,  3  Sumn.  (U.  S.)  488;  Sea- 
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(b)  Reasonable  Certainty  Only  Required  in  Stating 
Amount  to  be  Advanced. — It  is  not  essential  in  order  to  bind 
subsequent  creditors,  encumbrancers  or  purchasers,  that  the 
amount  to  be  advanced  shall  be  definitely  stated  ;  it  suffices  that 
the  limit  within  which  the  advances  are  to  be  made  is  pointed  out 
with  reasonable  certainty  }  that  is,'  so  stated  that  the  extent  of 
the  contemplated  advances  may,  by  the  exercise  of  ordinary  dili- 
gence, be  ascertained.** 


men  v.  Fleming,  7  Rich.  (S.  Car.)  Eq. 
283;  Commercial  Bank  v.  Cunningham, 
24  Pick.  (Mass.)  270;  Goddard  v.  Saw- 
yer, 9  Alien  (Mass.)  78;  Lyle  xi.  Den- 
comb,  5  Binn.  (Pa.)  585;  Brinkenhoff  v. 
Lansing,  4  Johns.  (X.Y.)Ch.  73;  Trus- 
cott  V.  King,  6  N.  Y.  147;  James  v. 
Morev,  2  Cow.  (N.  Y.)  292;  Fassett  v. 
Smith,  23  N.  Y.  252;  Garber  v.  Henry, 

6  Watts  (Pa.)  57:  Brackett  v.  Sears,  15 
Midi,  244;  Craig  v.  Tappin.  2  Sandf. 
(N.  Y.)  Ch.  78;  Robinson  v.  Williams, 
22  N.  Y.  380;  Bank  of  Utica  v.  Finch, 
3  Barb.  (N.  Y.)  Ch.  293;  Brown  %•. 
Keefer.  71  N.  Y.  610;  Kramer  v.  Trus- 
tees of  Farmers'  Bank  of  Steubenville, 
15  Ohio  2^53;  Thomas  v.  Kelsey,  30 
Barb.  (N.  Y.)  268;  Frye  v.  Bank  of  Illi- 
nois, II  111.  367;  Nicklin  r'.  Betts  Spring 
Co.,  II  Oreg.  406;  s.  c,  150  Am.  Rep. 
477;  Irwin  V.  Tabb,  17  S.  &  R.  (Pa.) 
423;  Klein  v.  Glass,  53  Tex.  37;  Schul- 
enberg  -u.  Martin,  i  McCreary  (U.  S.) 
348;  ChafFe  v.  Whitefield  (La.),  4 
S.  Rep.  1563;  Walker  v.  Snediker, 
Hoff.  (N.  Y'.)  Ch.  145;  Yelverton  v. 
Shelden,  2  Sandf.  (N.  Y.)  Ch.  481; 
Ackerman  v.  Hunsicker,  85  N.  Y.  43. 

1.  Amount  Advanced  Sbould  be  Stated 
with  Reasonable  Certainty. — Witczin- 
skiti.  Everman,  51  Miss.  841;  Jarratt  v. 
McDaniel,  32  Ark.  598;  Wilson  v.  Rus- 
sell, 13  Md.  494;  United  States  z;.  Hooe, 
3  Cranch   (U.  S.)  73;   Shirras  v.  Caig, 

7  Cranch  (U.  S  )  34;  Hubbard  v.  Sav- 
age, S  Conn.  215;  Crane  v.  Deming, 
7  Conn.  387;  Mix  v.  Cowles,  20  Conn. 
420;  Bacon  v.  Brown,  19  Conn.  29; 
Michigan  Ins.  Co.  v.  Brown,  11  Mich. 
266. 

2.  So  long  as  the  mortgage  by  its  ex- 
pressions points  out  the  means  whereby 
the  amount  of  the  indebtedness  may  be 
determined,  it  matters  not  that  the 
amount  is  not  stated  on  the  face  of  the 
mortgage.  Allen  v.  Lathrop,  46  Ga. 
133.  If  so  described  that  it  may  be  ascer- 
tained by  the  exercise  of  ordinary 
diligence  in  prosecuting  the  enquiry,  it 
is  suiBcient.  United  States  v.  Hooe,  3 
Cranch  (U.  S.)  73;  Hubbard  v.  Savage, 


8  Conn.  213;  Crane  f.  Deming,  7  Conn. 
387.  It  was  held  that  a  mortgage  had 
sufficient  certainty  as  to  the  indebted- 
ness, where  it  was  given  for  $200  as  a 
basis  of  credit  to  that  extent  for  goods 
which  the  mortgagee  might  sell  to  the 
mortgagor,  with  the  understanding  that 
the  latter  should  so  make  payments  on 
the  account  for  the  goods  purchased  as 
that  the  balance  against  him  should  at  no 
time  exceed  that  amount.  The  account 
in  this  case  ran  through  a  period  of 
several  years.  Mix  v.  Cowles,  20  Conn. 
420.  So  a  mortgage  is  sufficiently  cer- 
tain Avhen  it  is  conditioned  to  pay  all 
sums  due  and  to  become  due  (Michi- 
gan Ins.  Co.  V.  Brown,  11  Mich.  266); 
and  "to  secure  all  past  indebtedness  due 
and  owing."  Machette  v.  Wanless,  i 
Colo.  225.  Where  it  appeared  that 
there  was  no  account  between  the  par- 
ties at  the  date  of  the  mortgage,  the  con- 
dition in  the  mortgage  to  pay  the 
mortgagee  "  what  I  may  owe  him  on 
book  "  was  held  to  refer  to  accounts  to 
accrue  in  the  future.  McDaniels  v. 
Colvin,  16  Vt.  300.  Where  a  mortgage 
purported  to  secure  a  note  for  a  speci- 
fied amount,  parol  evidence  was  received 
to  show  that  it  was  in  fact  to  secure 
future  advances  not  to  exceed  the  sum 
so  specified.  Moses  v.  Hatfield,  27  S. 
Car.  324.  A  mortgage  provided  that 
as  the  mortgagor  might  need  other 
money,  notes  which  he  should  give  to 
other  parties  to  the  amount  of  $3,000 
should  become  a  part  of  the  consider- 
ation of  the  mortgage.  Held,  that 
such  notes  when  executed  as  provided 
by  the  mortgage  were  as  much  secured 
by  it  as  the  principal  debt  it  was  made 
to  secure.      Pillow  v.  Sentelle,  49  Ark. 

43°- 

If  the  mortgage  provides  for  the  pay- 
ment of  all  future  advances,  or  all  lia- 
bilities of  a  certain  kind  to  be  there- 
after incurred,  this  will  have  sufficient 
certainty  to  uphold  the  mortgage,  al- 
though no  particular  sum  is  mentioned. 
Lewis  V.  DeForest,  20  Conn.  427,  442; 
Kitchum  v.  Jauncej,  23  Conn.  123,  127; 
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{c)  Parol  Evidence  Admissible  to  Prove  that  Mort- 
GAGE  Was  Given  to  Secure  Future  Advances.— It  is  not 
necessary  that  it  should  appear  on  the  face  of  the  mortgage  that 
it  is  given  to  secure  future  advances  ;  this  may  be  shown  by 
parol.  ^ 


Merrills  -u.  Swift,  i8  Conn.  257,  266; 
Kramer  v.  Trustees  of  Farmers'  Bank, 
15  Ohio  253;  Youngs  v.  Wilson,  27  N. 
Y.  351;  Robinson  v.  Williams,  22  N.  Y. 
380;  Miller  v.  Lockwood,  32  N.  Y.  293, 
299;  Monell  V.  Smith,  5  Cow.  (N.  Y.) 
441. 

Sufficient  Certainty. — Where  the 
mortgage  has  sufficient  certainty  to  be 
valid  against  the  mortgagor,  it  has 
sufficient  certainty  to  be  valid  against 
all  persons  claiming  under  him.  Youngs 
V.  Wilson,  27  N.  Y.  351;  Miller  v. 
Lockwood,  32  N.  Y.  293,  299;  Robinson 
■V.  Williams,  22  N.  Y.  380;  Merrill  v. 
Smith,  5  Cow.  (N.  Y.)  441;  Kramer  v. 
Trustees  of  Farmers'  Bank,  15  Ohio 
253;  Kitchum  k.  Jauncey,  23  Conn.  123, 
127;  Merrills  v.  Swift,  18  Conn.  257, 
266;  Lewis  V.  DeForest,  20  Conn.  427, 
442. 

In  Maryland,  it  is  provided  \sj  stat- 
ute that  no  mortgage,  or  deed  in  the 
nature  of  a  mortgage,  shall  be  a  lien  or 
charge  on  any  estate  or  property  for  any 
principal  sums  other  than  such  as  appear 
on  the  face  of  the  mortgage,  and  are 
specified  and  recited  in  it,  and  are  par- 
ticularly mentioned  and  expressed  to  be 
secured  therebyat  the  time  the  mortgage 
is  given.  Pub.  Lien  Laws  i860,  art.  64, 
^  2.  If  the  mortgage  is  made  for  future 
advances  not  to  exceed  a  specified 
amount,  advances  within  that  limit  will 
have  precedence  over  a  junior  encum- 
brance, although  made  after  knowledge 
of  its  existence.  Wilson  v.  Russell,  13 
Md.  494. 

In  Georgia,  although  it  is  provided 
by  statute  that  the  mortgage  shall 
"  specify  the  debt  to  secure  which  it  is 
given  (Code,  §  1942),  yet  a  mortgage 
made  to  secure  future  advances  not 
limited  in  amount  has  been  upheld;  for 
if  the  means  of  ascertaining  the  amount 
are  pointed  out,  it  does  not  matter  that 
the  amount  is  not  stated,  or  is  from  its 
very  nature  indefinite.  Allen  v.  La- 
throp,  46  Ga.  133.  The  description  of 
the  indebtedness  in  this  case  was  ad- 
vances in  supplies  and  money  for  the 
purpose  of  carrying  on  a  farm  for  the 
year  1870. 

The  statute  in  JVeiv  Hampshire  re- 
quires that  the  sum  of  money  to  be  se- 


cured shall  be  stated;  or  the  thing  to  be 
performed  specified;  nor  is  the  mortgage 
operative  to  secure  the  payment  of  any 
sum  of  money,  or  performance  of  any 
other  thing,  the  obligation  or  liability 
for  the  payment  or  performance  of 
which  arises,  is  made  or  contracted 
after  the  execution  and  deliverj' of  the 
mortgage.  Gen.  Stat.,  p.  253,  ch.  122, 
§§  2,  3.  It  would  seem  that  in  order 
that  a  note  secured  by  mortgage  should 
be  valid  when  intended  to  secure  fu- 
ture advances,  the  amount  of  the  ad- 
vances must  be  agreed  upon  at  the  time 
of  the  execution  of  the  mortgage,  and 
the  mortgagee  must  be  under  obligation 
to  make  them.  Stearns  v.  Bennett,  48 
N.  H.  400;  Taylor  v.  Cornelius,  60  Pa. 
St.  187;  Moroney's  Appeal,  24  Pa.  St 
372;  Thomas  Z'.  Davis,  3  Phila.  (Pa.) 
171. 

1.  Parol  Evidence  to  Prove  Future  Ad- 
vances.— Ahern  v.  White,  39  Md.  409; 
Wilson  V.  Russell,  13  Md.  494;  Foster 
V.  Reynolds,  38  Mo.  553;  Cole  v.  Al- 
bers,  I  Gill  (Md.)  412;  Forsyth  v.  Preer, 
62  Ala.  443;  Bank  of  Utica  v.  Finch,  3 
Barb.  (N.  Y.)  Ch.  293';  Griffin  v.  New 
Jersey  Oil  Co.,  11  N.  J.  Eq.49;  Hendrix 
V.  Gore,  8  Oreg.  406;  Youngs  v.  Wil- 
son, 24  Barb.  (N.  Y.)  510;  North  v. 
Belden,  43  Conn.  376. 

Both  the  amounts  and  the  times  at 
which  they  are  to  be  paid  maj'  be  es- 
tablished by  extraneous  evidence.  It 
suffices  that  they  are  to  be  made  within 
a  designated  period.  Wilson  v.  Russell, 
13  Md.  494.  They  may  be  covered  by 
some  definite  amount  expressed  in  the 
instrument,  although  in  fact  to  be  made 
up  wholly  by  advances  in  the  future. 
Forsyth  v.  Preer,  62  Ala.  443;  Bank  of 
Utica  V.    F*mch,  3   Barb.  (N.  Y.)  Ch. 

293- 

An  agreement  that  an  existing  mort- 
gage shall  cover  future  advances  may  be 
implied  from  the  conduct  of  the  parties. 
Walker  v.  Walker,  17  S.  Car.  329. 
Where  the  mortgage  recites  the  debt 
it  is  intended  to  secure,  there  is  no  im- 
plication of  any  purpose  to  secure  fur- 
ther indebtedness.  James  v.  lohnson, 
6  Johns.  (N.  Y.)  Ch.  417,  429;"Odell  v. 
Montross,  6  Hun  (N.  Y.)  155;  Stod- 
dard V.  Hart,  23  N.  Y.  556. 
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(d)  MAXiiMUM  Amount  to  be  Secured  Should  be  Stated. 
— But  to  be  operative  against  subsequent  encumbrancers,  it 
should  state  the  maximum  amount  intended  to  be  secured  ■} 
though,  where  a  mortgage  to  secure  advances  for  an  indefinite 
amount  has  been  filed  of  record,  it  is  operative  against  subse- 
quent encumbrancers  to  the  extent  of  all  sums  which  may  have 
been,  in  fact,  advanced  before  the  subsequent  lien  attached.^ 

{e)  Obligatory  Advances. — If  the  mortgagee,  under  a  mort- 
gage duly  recorded,  is  under  obligation  to  make  the  advances,  al- 
though such  advances  be  made  after  the  registration  of  the 
junior  mortgage,  or  notice  otherwise  had  by  the  first  mortgagee 
of  its  existence,  he  will  take  precedence  over  the  junior  mort- 
gage.^ 

(/)  Optional  Advances. — When  it  is  optional  with  the  mort- 
gagee as  to  whether  or  not  he  will  make  the  advances,  his  secur- 
ity as  between  himself  and  subsequent  encumbrancers  extends 
only  to  the  advances  actually  made  prior  to  the  execution  of  such 
junior  encunjbrance,  provided  he  stands  affected  with  actual 
knowledge  of  its  existence.* 

1.  Youngs  V.  Wilson,  24  Barb.  (N 
Y.)  570.  And  the  real  nature  of  the 
transaction  should  be '  set  forth  with 
reasonable  certainty.  North  v.  Belden, 
13  Conn.  376.  See  National  Bank  of 
Genessee  v.  Whitney,  103  U.  S.  99. 

Where  by  the  terms  of  the  mortgage 
there  are  limitations  either  as  to  amount 
or  as  to  time  within  which  the  advances 
are  to  be  made,  such  limitations  must 
be  strictly  complied  with.  Miller  v. 
W,hittier,36  Me.  577.  See  Wilson  %>. 
Russell,  13  Md.  494,  that  if,  within 
the  time  limited,  the  full  amount  is  ad- 
vanced and  repaid,  and  further  loans 
made  within  the  period,  the  mortgage 
covers  such  loans  as  against  subsequent 
purchasers. 

2.  Robinson  v.  Williams,  22  N.  Y. 
380;  Ward  V.  Cook,  17  N.J.  Eq.  93. 

3.  Witczinski  v.  Everman,  51  Miss. 
S4;  Brinkmeyer  -v.  Helbling,  57  Ind. 
435;  Brinkmeyer  v.  Browneller,  55  Ind. 
487;  Rowan  v.  Sharp  Rifle  Mfg.  Co., 
29  Conn.  282;  Nelson  v.  Iowa  Eastern 
R.  Co;,  8Am.  R.  Rep.  82;  Wilson  xj. 
Russell,  13  Md.  49^;  Lyle  v.  Ducombe, 
5  Binn.  (Pa.)  585;  'GrifEn  v.  Burtnett,  4 
Edw.  (N.  Y.)  Ch.  673;  Crane  v.  Dem- 
ing,  7  Conn.  387;  Moroney's  Appeal,  24 
Pa.  St.  372. 

Obligatory  Advances.— Where  it  is 
obligatory  upon  the  mortgagee  to  make 
the  future  advances,  the  mortgage  has 
precedence  over  subsequent  encum-" 
brances,  even  if  the  advances  are  made 
after  the  subsequent  encumbrances  have 
been  given;  provided  the  mortgage  for 


future  advances  be  duly  recorded,  prior 
to  the  execution  of  the  junior  encum- 
brance, or  the  junior  encumbrancer 
stand  affected  with  actual  notice;  as 
where  the  advances  are  to  be  made 
at  certain  fixed  periods,  when  the 
mortgagor  shall  accept  them  and  pay 
interest  upon  them.  Crane  v.  Deming, 
7  Conn.  387;  Griffin  v.  Burtnett,  4 
Edw.  (N.  Y.)  Ch.  673;  Boswell  v. 
Goodwin,  31  Conn.  74;  Rowan  v. 
Sharp    Rifle    Mfg.    Co.,    29  Conn.  282, 

329- 

A  bona  fide  mortgage  for  future 
advances,  for  the  purpose  of  paying  for 
labor  and  materials  to  be  used  on  a 
building,  in  case  such  mortgage  is  put 
on  record  before  the  building  is  com- 
menced, will  have  priority  over  liens  for 
labor  or  materials,  although  the  ad- 
vances are  not  made  until  after  the 
commencement  of  the  building.  Wis- 
consin Planing  Mill  Co.  v.  Schuda, 
72  Wis.  277. 

In  order  that  the  first  mortgage  shall 
take  precedence  over  the  junior  mort- 
gage as  to  obligatory  advances  made 
subsequently'  to  the  registration  of  the 
junior  mortgage,  the  purpose  to  secure 
future  advances  should  be-  stated  on  the 
face  of  the  mortgage  with  a  definiteness 
sufficient  to  put  subsequent  encum- 
brancers upon  enquiry.  Petlibone  v. 
Griswold,  4  Conn.  158;  Younge  v. 
Wilson,  24  Barb.  (N.  Y^)  510;  Babcock 
V.  Bridge,  29  Barb.  (N.  YO  427. 

4.  Boswell  V.  Goodwin,  31  Conn. 
74;    Ladue   v.   Detroit  etc.  R.  Co.,    13 
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(i)  As  Affected  by  Actual  Notice. — If  the  mortgagee,  where  the 
future  advances  are  optional,  has  not  actual  notice  of  the  junior 
encumbrance,  it  is  held  in  some  of  the  cases  that  advances  made 
by  him  subsequently  to  the  execution  of  the  junior  mortgage  will 
be  protected  by  his  mortgage.^ 

(2)  As  Affected  by  Constructive  Notice. — In  others  it  is  held 
that  registration  of  the  junior  mortgage  operates  as  constructive 
notite  to  him  of  its  existence,  and  that  advances  made  after  its. 
registration  will  not  be  secured  by  his  mortgage  ^ 

In  many  of  the  cases,  it  is  held  that  registration  of  the  junior 


Mich.  3S0;  Hopkin  -'.  Rolt,  9  House  of 
Lords  574. 

Optional  Advances,  —  See  Bank  of 
Montgomery  County's  Appeal,  36  Pa. 
St.  170,  172;  Bell  V.  Fleining,  12  N.J. 
Eq.  13;  Robinson  v.  Williams,  22  N.  Y. 
3S0;  Bissell  V.  Kellogg,  60  Barb,  (N.  Y.) 
617;  Craig  XK  Tappin,  2  Sandf.  (N.  Y.) 
Cb.  78;  Brinkerboff  t\  Marvin,  5  Jobns. 
(N.  Y.)  Ch.  320;  Lansing  v.  Wood- 
worth,  I  Sandf.  (N.  Y.)  Ch.  43,  45; 
Kramer  v.  Trustees  of  farmers'  Bank, 
15  Ohio  2i;3;  Carpenter  v.  Blote,  i  E. 
D.  Smith  (N.  Y.)  491;  Frye  v.  Bank  of 
Illinois,  II  111.367;  Ketcham   v.  Wood, 

22  Hun  (N.  Y.)  64;  Merrills  v.  Swift, 
18  Conn.  257,  266;  Lewis  v.  DeForest, 
20  Conn.  427,  442;  Kitchum  v.  Jauncey, 

23  Conn.  123,  127. 

Where  the  subsequent  mortgage, 
equally  with  the  first  mortgage,  is  for 
present  and  future  advances,  further 
advances  made  \>y  the  prior  mortgagee 
with  notice  of  the  subsequent  mortgage 
will  not  have  precedence  over  antece- 
dent advances  made  by  the  subsequent 
mortgagee.  Rolt  v.  Hopkinson,  3 
De  G.  &  J.  177;  4  Jur.,  N.  S.  1119;  28 
L.  J.  Ch.  ii. 

But  it  is  held  in  Ne-w  Tork  that  a 
dulj'  recorded  mortgage  for  future  ad- 
vances, whether  such  advances  be  op- 
tional or  obligatory,  has  preference 
over  a  judgment  subsequently  ren- 
dered against  the  mortgagor,  even  as  to 
advances  made  under  the  mortgage 
subsequently  to  the  rendition  of  the 
judgment;  the  docketing  of  the  judg- 
ment, under  the  registry  laws  of  that 
State,  not  operating  as  constructive 
notice  to  the  mortgagee  of  its  existence. 
Ackerraan  v.  Hunsicker,  85  N.  Y.  43. 
Compare  Wilder  v.  Butterfield,  50 
How.  (N.  Y.)  Pr.  385. 

1.  Truscott  V.  King,  6  Barb.  (N.  Y.) 
346;  Conrad  v.  Atlantic  Ins.  Co.,  i 
Pet.  (U.  S.)  386;  Crane  v.  Deming,  7 
Conn.3S7;  Shirras  v.  Caig,  7Cranch  (U. 


S.)  34;  McDaniels  v.  Colvin,  16  Vt.  300. 

VVhere  a  mortgage  is  given  to- 
secure  a  present  loan  and  ^Iso 
future  advances,  and  the  mortgagor 
subsequently  declares  a  homestead 
upon  the  premises  pursuant  to  the  stat- 
utes, and  without  disclosing  this  fsQt  lo 
the  mortgagee,  afterwards  obtains  fur- 
ther advances  upon  the  faith  of  the 
mortgage,  he  cannot  claim  the  home- 
stead as  against  the  mortgage  as  to  ad- 
vances made  since  the  declaration  of 
the  homestead,  unless  the  mortgagee 
had  actual  notice  of  the  declaration  of 
homestead.  Thompson  on  Homestead 
and  Exemptions,  section  328.  And  a 
mortgagor  in  such  a  mortgage,  who  has- 
declared  a  homestead  on  the  mo.rt- 
gaged  premises,  and  then  obtained  fur- 
ther advances  by  fraudulent  means,  oc-  " 
cupies  no  better  position.  Re  Haake, 
7  N.  B.  R.  (U.  S.)  61. 

A  mortgage  duly  recorded  has  pri- 
ority, to  the  extent  of  the  sum  limited 
in  it,  over  a  subsequent  encumbrance 
including  a  mechanic's  lien,  for  future 
advances  made  without  actual  knowl- 
edge of  such  encumbrance;  and  this  will 
be  the  effect  of  the  security',  although 
the  mortgage  is  not  expressed  to  be  for 
future  advances,  and  although  the 
agreement  making  it  a  lien  therefor  is 
verbal.  Tapia  -u.  Demartini,  77  Gal. 
383.  See  Chester  Bank  v.  Green- 
house, 17  S.  Car.  489. 

2.  Bafik  of  Montgomery  Co.'p  Ap- 
peal, 36  Pa.  St.  170;  Spader  v.  Lawler, 
17  Ohio  371;  Ter-Hoven  v.  Kerns,  2 
Pa.  St.  96;  Ladue  v.  Detroit  etc.  R. 
Co.,  13  Mich.  390;  Alexandria  Sav. 
Inst.  ti.  Thomas,  29  Gratt.  (Va.)  483; 
Meeker  v.  Clinton  etc.  R.  Co.,  2  La. 
An.  971.  This  case  is,  however,  based 
on  the  statutes  of  the  State.  Ketcham 
V.  Wood,  22  Hun  (N.  Y.)  65;  Stone  v. 
Welling,  14  Mich.  514;  Frye  v.  Bank, 
II  111.  367;  Griffin  11.  New  Jersey  Oil 
Co.,  II  N.J.  Eq.  49. 
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mortgage  cannot  operate  as  constructive  notice  to  the  holder  of 
the  first  mortgage.! 

lyg)  Where  Extent  of  Encumbrance  Can  be  Ascer- 
tained ON  THE  Face  of  the  Mortgage.— Where  the  mortgage 
on  its  face  gives  such  information  as  to  the  purpose  and  extent  of 
the  undertaking  of  the  mortgagee  that  any  one  interested 
rtiay,  by  ordinary  diligence,  ascertain  the  extent  of  the  encum- 
brance, then  the  better  view  seems  to  be  that  the  mortgage  will 
have  precedence  over  subsequent  encumbrances,  as  to  all  ad- 
vances made  within  the  terms  of  a  mortgage,  whether  before  or 
after  such  junior  encumbrance,  even  though  the  extent  of  the  con- 
templated advances  are  not  limited,  and  whether  the  mortgagee 
be  bound  to  make  the  advances  or  not.^ 


1.  Boswell  V.  Goodwin,  31  Conn.  74; 
Brinkmejer  v.  Browneller,  55  Ind.  487; 
McDaniels  v.  Calvins,  16  Vt.  300; 
Truscott  V.  King,  6  Barb.  (N.  Y.)  346; 
Ward  t<.  Cooke,  17N.J.  Eq.  93;  Rob- 
inson 1;.  Williams,  22  N.  Y.380;  Rowan 
V.  Sharp  Rifle  Mfg.  Co.,  29  Conn.  282; 
Wilson  V.  Boyce,  7  J.  J.  Marsh.  (Ky.) 
401;  Wilson  V.  Russell,  13  Md.  494; 
Manufacturers'  etc.  Bank  v.  Bank  of 
Pennsylvania,  7  Watts  (Pa.)  335. 

2.  Witczinski  ■y.Everman,i;i  Miss. 84. 
In  this  case,  Campbell,  J.,  said:  "A 
mortgage  to  secure  future  advances, 
which  on  its  face  gives  information  as 
to  the  extent  and  purpose  of  the  con- 
tract, so  that  the  purchaser  and  junior 
creditor  may,  by  an  inspection  of  the 
record,  and  by  ordinary  diligence  and 
common  prudence,  ascertain  the  extent 
of  the  encumbrance,  will  prevail  over 
the  supervening  claim  and  such  pur- 
chaser or  creditor,  as  to  all  advances 
made  by  the  mortgagee  within  the 
terms  of  such  mortgage,  whether  made 
before  or  after  the  claim  of  such  pur- 
chaser or  creditor  arose.  It  is  not  nec- 
essary for  a  mortgage  for  future  ad- 
vances to  specify  any  particular  or 
definite  sum  which  it  is  to  secure.  It  is 
not  necessary  for  it  to  be  so  completely 
certain  as  to  preclude  the  necessity  of  all 
extraneous  enquiry.  If  it  contains 
enough  to  show  a  contract  that  is 
to  stand  as  a  security  to  the  mortgagee 
for  such  indebtedness  as  may  arise 
from  future  dealings  .between  the 
parties,  it  is  sufficient  to  put  a  pur- 
chaser or  encumbrancer  on  enquiry, 
and  if  he  fails  to  make  it  in  the  proper 
quarter,  he  cannot  claim  protection  as 
8  iona  fide  purchaser.  The  law  re- 
luires  mortgages  to  be  recorded  for  the 
protection  of  creditors  and  purchasers. 
When  recorded,  a  mortgage  is  notice  of 

icr    nfT e^  S( 


its  contents.  If  it  gives  information  that 
it  is  to  stand  as  a  security  for  all  future 
indebtedness  to  accrue  from  the  mort- 
gagor to  the  mortgagee,  a  person  ex- 
amining the  record  is  put  upon  enquiry 
as  to  the  state  of  dealings  between  the 
parties,  and  the  amount  of  indebtedness 
covered  by  the  mortgage,  and  is  duly 
advised  of  the  right  of  the  mortgagee 
by  the  terms  of  the  mortgage  to  hold 
the  mortgaged  property  as  security  to 
him  for  such  indebtedness  as  may  ac- 
crue to  him.  Thus  informed,  it  is  the 
folly  of  anyone  to  buy  the  mortgaged 
property,  or  to  take  a  mortgage  on 
it,  or  to  give  credit  on  it;  and  if  he 
does  so,  his  claim  must  be  subordinated 
to  the  paramount  right  of  the  senior 
mortgagee,  who,  in  thus  securing  him- 
self by  mortgage,  and  filing  it  of  record 
as  required  by  law,  has  advertised  the 
world  of  his  paramount  claim  on  the 
property  covered  by  his  mortgage,  and 
is  entitled  to  advance  money  and  ex- 
tend credit  according  to  the  terms  of 
his  contract  thus  made  with  the  mort- 
gagor, who  cannot  complain,  for  such 
is  his  contract.  And  third  persons  after-  ' 
wards  dealing  with  him  cannot  be 
heard  to  complain,  for  they  are  affected 
with  full  notice,  by  the  redord,  of  what 
has  been  agreed  on  by  the  mortgagor 
and  mortgagee." 

And  Mr.  Jones,  in  his  treatise  on 
mortgages,  after  stating  the  conflicting- 
decisions  on  this  subject,  thus  expresses 
his  views  on  this  question:  "Notwith- 
standing all  the  distinctions  and  refine- 
ments which  have  been  introduced  into 
the  law  of  this  subject  by  the  many  con- 
flicting adjudications  upon  it,  there  is 
strong  reason  and  authority  for  the  rule 
that  a  mortgage  to  secure  further  ad- 
vances, which  on  its  face  gives  infor- 
mation enough  as  to  the  extent  and  pur- 
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5.  Mortgages  for  Support  -and  Maintenance. — Deeds  conditioned 
for  the  support  and  maintenance  of  designated  persons  are  gener- 


pose  of  the  contract,  so  that  anj'- 
one  interested  may,  by  ordinary 
diligence,  ascertain  the  extent  of 
the  encumbrance,  whether  the  extent 
of  the  contemplated  advances  be  lim- 
ited or  not,  and  whether  the  mortgagee 
lie  bound  to  make  the  advances  or  not, 
will  prevail  over  the  supervening  claims 
of  purchasers  or  creditors,  as  to  all  ad- 
vances made  within  the  terms  of  such 
mortgage,  whether  made  before  or  after 
the  claims  of  such  purchaser  or  cred- 
itor arose,  or  before  or  after  the  mort- 
gagee had  notice  of  them.  If  the  mort- 
gage contains  enough  to  show  a  con- 
tract between  the  parties  that  it  is  to 
stand  as  a  security  to  the  mortgagee  for 
such  indebtedness  as  may  arise  from  the 
future  dealings  between  the  parties,  it 
is  sufficient  to  put  the  purchaser  or  en- 
cumbrancer on  enquiry,  and  if  he  fails 
to  make  it,  he  is  not  entitled  to  protec- 
tion as  ^  bona  fide  purchaser.  Such  a 
mortgage  is  considered  as  good  against 
subsequent  encumbrancers  to  the  full 
amount  of  the  advances  provided  for, 
and  the  mortgagee  is  held  to  have  a 
right  to  rely  upon  it,  and  to  make  such 
advances  without  regard  to  what  other 
encumbrances  may  afterwards  have 
been  put  upon  the  property."  Vol.  i,  ij 
373  (4th  ed.). 

Mortgages  for  Future  Advances  Can- 
not be  Enlarged  by  Parol. — A  mortgage, 
nominally  for  a  certain  sum,  cannot  be 
shown  as  intended  to  be  a  lien  for  a 
greater  sum;  and  moneys  not  men- 
tioned in  it  cannot  be  covered  by  it  to 
the  prejudice  of  subsequent  liens. 
Truscott  V.  King,  6  N.  Y.  147;  St.  An- 
drews Ch.  V.  Tompkins,  7  Johns.  (N. 
•Y.)  Ch.  14;  Bank  of  Utica  v.  Finch,  3 
Barb.  (N.  Y.)  Ch.  293;  Walker  v. 
Snediker,  Hoff.  (N.  Y.)  Ch.  145;  Petti- 
bone  V.  Griswold,  4  Ponn.  158; 
Stoughton  V.  Pasco,  5  Conn.  442; 
Shepard  v.  Shepard,  6  Conn.  37;  Hub- 
bard V.  Savage,  8  Conn.  215;  Hart  v. 
Chalker,  14  Conn.  77;  Garberw.  Henry, 
6  Watts  (Pa.)  57;  Townsend  v.  fimpire 
Stone  Dressing  Co.,  6  Duer  (N.  Y.) 
208. 

It  is  a  dangerous  policy  to  allow  the 
debt  secured  by  the  mortgage  to  be  en- 
larged by  parol,  whether  this  is  sought 
to  be  done  under  an  alleged  cotempo- 
raneous  or  subsequent  agreement.  Ed- 
wards V.  D  wight,  68  Ala.  389.  A  chat- 
tel  mortgage    carinot    be  extended   to 


cover  advances  not  contemplated  at  the 
time  of  execution.  Sims  v.  Mead,  29 
Kan.  124. 

Where  a  mortgage  purported  to  se- 
cure the  payment  of  a  draft  for  ,$789.85; 
dated  February  24th,  1871,  it  was  held 
that  parol  evidence  that  it  covered  a 
draft  for  $1,029.85,  dated  February  2nd, 
1872,  was  inadmissible.  Green  t;. Jones, 
67  Ga.  398. 

But  whilst  a  mortgage  cannot  be' 
continued  in  force  for  a  new  indebted- 
ness not  within  the  terms  of  the  mort- 
gage, yet  if  the  mortgagee  has  ad- 
vanced money  to  the  mortgagor  upon 
the  faith  of  such  an  agreement,  a  cour* 
of  equity  will  not  lend  its  aid  to  thi, 
mortgagor,  or  a  purchaser  from  him 
with  knowledge  of  this  fact,  for  the 
purpose  of  obtaining  a  discharge  from 
the  mortgage,  without  the  repayment 
of  such  advances.  Upton  v.  Nat.  Bank 
of  South  Reading,  120  Mass.  153;  Jos- 
lyn  V,  Wyinan,  5  Allen  (Mass.)  62; 
Brown  x>.  Gaffney,  32  111.  251. 

Miscellaneous. — A  deed  of  trust  upon 
the  crop  of  1880,  made  to  secure  a  debt 
falling  due  the  first  of  November  of 
that  3'ear,  and  reciting  that  it  was 
"made  and  intended  to  secure  any  ad- 
vance on  account  of  the  crop  of  1880, 
made  after  the  maturity  hereof,  and  not 
mentioned  herein,"  was  held  to  cover 
all  advances  made  before  maturity  of 
the  crop,  but  that  it  covered  only  such 
advances  made  after  maturity  thereof, 
as  were  directly  connected  with  the 
growing,  gathering  and  handling  of  the. 
crop.     Gray  v.  Helm,  60  Miss.  131. 

A  mortgage,  by  deposit  of  title  deeds, 
maybeextendedbeyondthe  original  pur- 
pose by  parol.  Kensington,  Ex  parte, 
2  Ves.  &  B.  79.  Comfare  Equitable 
Mortgages,  6  Am.  &  Eng.  Encyc.  of 
Law  683. 

A  further  sum  agreed  to  be  secured 
by  pledge  of  property  equitably  mort- 
gaged, is  tantamount  to  a  further  equit- 
able mortgage;  and  possession  of  the 
deeds  by  the  first  mortgagee  is  a  pos- 
session by  the  second.  Factor  v.  Phil- 
pott,  12  Price  197. 

A  mortgage  to  secure  payment  for 
future  services  to  be  rendered  by  the 
mortgagee  and  a  third  person,  is  valid 
as  against  intervening  encumbrances. 
Hall  V.  Crouse,  13  Hun  (N.  Y.)  557- 

The  power  of  national  banks  to  take 
mortgages   to    secure  future  advances 
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ally  recognized  as  being  of  the  nature  of  mortgages,^  although 
some  courts  deny  them  this  character.^ 

Unless  the  place  where  the  support  is  to  be  furnished  is  desig- 
nated in  the  mortgage,  the  support  must  be  provided  wherever 
the  mortgagee  elects  to  live,  provided  it  does  not  involve  unne- 
cessary expense  to  the  mortgagor.^  Such  mortgages  are  subject 
to  redemption**  and  to  foreclosure.^ 

6.  Mortgages  of  Indemnity. — When  the  conveyance  is  for  the 
purpose  of  securing  the  mortgagee,  or  beneficiary  in  the  trust 
deed,  against  loss  by  reason  either  of  his  having  already  incurred, 
or  having  undertaken  to  incur  in  the  future,  liability  for  and  on  be- 
half of  the  mortgagor,  it  is  a  mortgage  of  indemnity.  A  common 
instance  is  where-  the  mortgagee  is  already  endorser  or  surety  for 
the  mortgagor.^ 


can  onl_r  be  questioned  by  the  United 
States.  Fortier  v.  New  .Orleans  Nat. 
Bank,  112  U.  S.  439;  Matthews  v. 
Union  Nat.  Bank  of  St.  Louis,  98  U.  S. 
■621.  Such  mortgages  are  valid  so  far 
as  subsequent  encumbrancers  are  con- 
cerned. Nat.  Bank  of  Genessee  v. 
Whitney,  103  U.  S.  99. 

1.  Hoyt  I'.  Bradley,  27  Me.  242;  Bryant 
». Erskine,  55  Me.  153;  Austin  t).  Austin, 
■gVt.  420;  Henry  v.  Tupper,  29  Vt.  358; 
Marsh  v.  Austin,  i-  Allen  (Mass.)  235; 
Gilson  w.  Gilson,  2  Allen  (Mass.)  115; 
Lanfair  v.  Lanfair,  15  Pick.  (Mass.) 
299. 

2.  Flanders  v.  Lamphear,  9  N.  H. 
201;  Eastman  v.  Bachelder,  36  N.  H. 
141.  See  Soper  t).  Guernsey,  71  Pa.  St. 
219. 

3.  Flanders  v.  Lamphear,  9  N.  H. 
-201;  Wilder  v.  Whittemore,  15  Mass. 
262,  263;  Thayer  v.  Richards,  19  Pick. 
(Mass.)  398. 

4.  Bethlehem  v.  Annis,  40  N.  H.  34; 
Bryant  v.  Esrkine,  55  Me.  153;  Dunklee 
■».  Adams,  20  Vt.  411;;  Soper  v.  Guern- 
sey. 71  Pa.  St.  219. 

5.  Marsh -z;.  Austin,  i  Allen  (Mass.) 
235;  Tucker  v.  Tucker,  24  Mich.  426; 
■Gilson  V.  Gilson,  2  Allen  (Mass.)  115. 

Compare    Daniels    v.     Eisenlord,     10 

Mich  454. 

A  conveyance  of  land  was  made  sub- 
iect  to  the  support  for  life  of  A,  who 
was  not  made  a  party  to  the  deed;  and 
"this  provision  for  support  was  by  the 
terms  of  the  deed  made  a  lien  upon  the 
land.  Held,  that  A  might  enforce  the 
■obligation  for  the  support  by  a  proceed- 
ing in  equity;  and  that  the  court  would 
■order  a  sale  of  the  land,  if  necessary,  and 
the  furnishing  the  support  from  the  pro- 
■ceeds  of  sale,  for  the  time  the  grantee 


failed  to  furnish  it,  and  of  such  a  char- 
acter as  should  be  suitable  to  A's 
condition  in  life.  Johnson  v.  Billups, 
23  W.  Va.  685. 

A  mortgage  was  conditioned  for  the 
support  of  the  mortgagor  and  his  wife 
during  their  lives  and  the  life  of  the 
survivor.  It  was  held  that  the  mort- 
gagee wa3  a  trustee  for  that  purpose, 
and  that  upon  his  death,  and  condition 
broken,  the  court  would  appoint  a 
trustee  to  carry  into  effect  these  pro- 
visions of  the  mortgage.  Perkins  v. 
Perkins,  60  N.  H.  373. 

While  an-instrument  executed  by  the 
president,  not  being  executed  by  or  in 
the  name  of  the  corporation,  cannot  op- 
erate as  the  deed  of  the  corporation,  yet 
the  transaction,  in  the  view  of  the 
courts  of  equity,  constitutes  an  equitable 
mortgage,  and  entitles  the  holders  of 
what  was  intended  to  secure  the  first 
mortgage  bonds  to  their  full  right  in 
equity  to  the  mortgage  intended  to  be 
given.  Miller  v.  Rutland  etc.  R.  Co., 
36  Vt.  452.  See  Equitable  Mort- 
gages, 6  Am.  &  Eng.  Encj'c.  of  Law 
675-683;  Vendor  and  Purchaser. 
See  Chattel  Mortgages,  3  Am.  & 
Eng.  Encyc.  of  Law  175-209;  ante, 
subtitle  After- Acquired  Property. 

6.  See  Indemnity  Contracts,  sub- 
title Indemnity  Mortgages,  10  Am.  and 
Eng.  Encyc.  of  Law,  435-437.  See 
also  BrinkerhofF  v.  Lansing,  4  Johns. 
(N.  Y.)  Ch.  65;  Thomas  v.  Olney,  16 
111.  53;  Townsend  v.  Empire  Stone 
Dressing  Co.,  6  Duer  (N.  Y.)  208; 
Ryan  v.  Shawneetown,  14  111.  20; 
Sheppard  v.  Sheppard,  6  Conn.  37;  Dye 
V.  Mann,  10  Mich.  291;  Philips  v. 
Thompson,  2  Johns.  (N.  Y.)  Ch.  418; 
Saylors  v.    Saylors,   3    Heisk.  (Tenn.) 
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7.  Equitable  Mortgages.— Equitable  mortgages  are  defined  and 
treated  in  another  title. ^  The  article  referred  to,  however,  does 
not  profess  to  include  certain  classes  of  equitable  mortgages  be- 
longing more  properly  under  the  present  title,*  or  arising  inci- 
dentally in  the  treatment  of  other  subjects.* 

8.  Equitable  Mortgage  by  Deposit  of  Title  Deeds. — See  Equit- 
able Mortgage.* 


525;  Riddle  v.  Bowman,  27  N.  H.  236; 
New  Bedford  Inst,  for  Savings  v.  Fair- 
haven  Bank,  9  Allen  (Mass.)  175;  Al- 
drick  V.  Martin,  4  R.  I.  520;  Eastman  v. 
Foster,  8  Mete.  (Mass.)  19;  Rice  v. 
Dewey,  17  Gray  (Mass.)  47;  Boyd  v. 
Parker,  43  Md.  182;  Post  v.  Trades- 
man's Bank,  28  Conn.  420;  Thrall  v. 
Spencer,  i6  Conn.  139;  Homer  v.  Sav- 
ings Bank,  7  Conn.  478;  Woodville  v. 
Reed,  26  Md.  181;  Tilford  v.  James,  7 
B.  Mon.  (Kv.)  336;  Pratt  v.  Law,  9 
Cranch  (U.S.)  456;  Campbell  z>.  Pratt, 
5  Wheat.  (U.  S.)  429;  Stonebraker  v. 
Ford,  81  Mo.  532;  Wallace  w.  Goodall, 
18  N.  H.  439;  Jones  v.  Bank,  29  Conn. 
25;  Abbott  V.  Upton,  19  Pick.  (Mass.) 
434;  Gault  V.  McGrath,  32  Pa.  St.  392 
{compare  Peters  v.  Goodrich,  3  Conn. 
146);  Hawkins  v.  May,  12  Ala.  673; 
Orr  V.  Hancock,  i  Root  (Conn.)  265; 
Walker  v.  Paine,  31  Barb.  (N.  Y.)  213; 
Lauderdale  v.  Hallock,  15  Miss  622. 

1.  Equitable  Mortgages.-^"There  are 
many  kinds  of  equitable  mortgages,  as 
many  as  there  are  varieties  of  ways  in 
which  parties  may  contract  for  security 
by  pledging  some  interest  in  lands. 
Whatever  the  form  of  the  contract  may 
be,  if  it  is  intended  thereby  to  create  a 
security,  it  is  an  equitable  mortgage. 
It  is  not  even  necessary  that  the  con- 
tract should  be  in  express  terms  a  se- 
curity, for  equity  will  often  imply  this 
from  the  nature  of  the  transactions  be- 
tween the  parties."  Jones  on  Mort- 
gages ■(4th  ed.),  §  162.  Ketchum  v.  St. 
Louis,  loi  U.  S.  306.  See  Equitable 
Mortgages,  6  Am.  &  Eng.  Encyc.  of 
Law  675. 

2.  See,  supra,  this  title.  Absolute 
Conveyances,  Defeasance  by  Sep- 
arate Instrument;  Mortgages 
AND  Conditional  Sales. 

3.  See  Liens,  Vendor  and  Pur- 
chaser. 

4.  See  Equitable  Mortgages,  6 
Am.  &  Eng.  Encyc.  of  Law  683. 

Under  the  English  system  it  is  not 
necessary  that  all  the  title  deeds  should 
be  deposited;  it  is  only  necessary  that 
such  deeds  should  be  deposited  as  are 


material  parts  of  the  title.  Lacon  v. 
Allen,  3  Drew.  582.  Nor  that  the  deeds 
deposited  should  include  the  deed  by 
which  the  depositor  acquired  his  title. 
Roberts  v.  Croft,  24Beav.  223;  affirmed 
in  2  DeG.  &  J.  i.  And  such  deposit,, 
omitting  this  title  deed,  would  give  the 
equitable  mortgage  so  created  priority 
over  the  lien  created  b^'  a  subsequent 
deposit  of  that  deed  alone.  Roberts  v. 
Croft,  24  Beav.  223.  The  presumption 
that  a  mortgage  was  intended,  arising 
from  the  fact  of  the  deposit  of  title 
deeds, may  be  rebutted  by  showing  that 
such  was  not  the  real  intention.  Ex- 
parte  Langston,  17  Ves.  227.  But 
where  the  purpose  for  which  they  are 
deposited  is  embodied  in  a  written 
statement,  it  cannot  be  contradicted  by 
parol.  Ex  parte  Coombe,  17  Ves.  369; 
Baynard  v.  Wooley,  20  Beav.  5S3.  If" 
deposited  for  the  purpose  of  having  a. 
mortgage  prepared,  such  deposit  con- 
stitutes an  equitable  mortgage.  Hock- 
le3'  V.  Bantock,  i  Russ.  141;  Ex  parte 
Hooper,  i  Mer.  7.  The  legal  eifect  of 
the  deposit  is  the  obligation  assumed 
thereby  by  the  depositor  that  his  inter- 
est in  the  land  shall  be  bound  for  the 
debt,  and  that  he  will  make  whatever 
conveyance  is  necessary  to  effectuate 
this.  'Pryce  i;.  Bury,  2  Drew.  41.  Not. 
only  does  he  thus  assume  to  bind  his 
then  existing  interest,  but  also  any  that 
he  may  subsequently  acquire  during  the 
time  fif  the  deposit.  Ex  -parte  Bidsee, 
Re  Baker,  i  M.  D.  &  DeG.  333.  Where 
the  deposit  is  made  to  secure  the  depos- 
itee against  a  contingent  liability,  he  is- 
entitled  to  a  memorandum  showing  the 
terms  of  the  deposit,  but  not  to  a  formal 
mortgage  until  he  has  made  payments 
on  account  of  such  liability.  Sporle  ?'. 
Whayman,  20  Beav.  607.  "  The  deposit 
may  be  made  to  cover  future  advances 
by  a  subsequent  parol  agreement  to 
that  effect.  Ex  parte  Kensington,  2  V. 
&  B.  70. 

"The  fact  of  the  deeds  being  delivered 
to  the  creditor  raises  an  implication, 
of  law,  not  only  that  they  were  to  op- 
erate as  a  security  for  the  debt  but  that- 
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9.  Chattel  Mortgages, — See  Chattel  Mortgages.^ 

10.  Power-of-Sale  Mortgages  and  Deeds  of  Trust. — See  TRUST 
Deeds. 

11.  Mortgages  by  Corporations. — See  Corporations  ;  Fran- 
chises ;  Railroad  Securities.^ 

XL  INSUEANCE  OF  MORTGAGED  Peopeety — 1.  Insurable  Interest  of 
Parties. — The  mortgagor  and  mortgagee  have  each  a  separate  in- 
surable interest  in  the  mortgaged  premises.^ 


such  security  was  to  be  eflfectuated  by  a 
mortgage."     Adams's  Equity,  p.  278. 

The  doctrine  of  the  English  court  of 
cliancery,  that  a  deposit  of  the  title 
deeds  to  lands  for  the  securit3'  of  a  debt 
is  an  equitable  mortgage,  is  in  violation 
of  the  statute  of  frauds  ,and  cannot  be 
maintained  in  Alabama.  Leahman  ?>. 
Collins,  69  Ala.  127. 

In  Mandeville  v.  Welch,  5  Wheat. 
(U.  S.)  277,  it  is  held  that  the  deposit 
of  title  deeds  alone  will  not  suffice  to 
establish  an  equitable  mortgage:  the 
intention  thereby  to  give  security  for 
the  debt  must  also  be  shown  to  have 
txisted. 

In  those  American  courts  in  which  this 
character  of  mortgage  is  recognized,  it 
is  held  that  a  court  of  equity  will  estab- 
lish the  lien  and  enforce  it  by  a  fore- 
closure and  sale.  Hackett  f.  Reynolds, 
4  R.  I.  512;  Jarvis  v.  Dutcher,  16  Wis. 
307.  Nor  will  the  depositor  be  com- 
pelled to  deliver  up  the  deeds  except  on 
payment  of  the  debt  for  which  they 
were  pledged.  Griffin  v.  Griffin,  iS  N. 
J.  Eq.  104.  See  further,  as  to  enforcing 
the  lien,  Mowry  v.  Wood,  12  Wis.  413; 
Case  V.  McCabe,  35  Mich.  100;  Stew- 
art V.  Hutchinson,  20  How.  (N.  Y.)  Pr. 
181. 

Where  the  title  deeds  were  deposited 
with  an  attorney  for  the  purpose  of 
having  a  mortgage  drawn,  and  the 
mortgage  was  actually  drawn,  and  sent 
with  the  title  deeds  to  the  person  who 
was  to  be  mortgagor  for  execution, 
"which  was  prevented  by  his  sickness 
and  death,  it  was  held  that  no  equita- 
ble mortgage  was  created ;  so  held  upon 
the  principle  that  mortgage  by  deposit 
of  title  deeds  can  only  exist  where 
such  deposit  is  the  matter  relied  upon 
without  anything  further  being  done. 
Hutzer  V.  Philips,  26  S.  Car.  136. 

Mr.  Pomeroy,  in  his  treatise  on  Equity 
Jurisprudence,  suggests  that  most  of  the 
American  cases  which  sanction  this 
doctrine  do  not  intend  to  go  further 
than  to  recognize  an  equitable  lien 
upon  the  land  as  resulting  from  the  de- 
posit of  the  title  deeds.     Hesavs:    "A 


deposit  of  title  deeds  with  the  creditor 
as  security  for  an  indebtedness,  even 
without  any  accompanying  express 
agreement,  certainly  means  something; 
it  is  not  a  mere  emptv  form ;  it  creates 
some  right  both  at  law  and  in  equity. 
It  is  a  pledge  of  the  deeds  themselves, 
valid  between  the  parties.  The  deposit- 
or cannot  recover  the  instruments  in 
a  legal  action  until  he  has  paid  the 
debt;  and  a  court  of  equity  will  give 
him  no  relief  until  he  has  done  equity 
to  his  creditor  bj'  discharging  the  obli- 
gation which  the  deposit  was  intended 
to  secure.  What  is  thus  a  pledge  of 
the  deeds  themselves  at  law  rnight  be 
regarded  in  equity  as  a  lien  upon  the 
lands  described  in  the  deeds.  It  would 
be  carrying  out  the  evident  intention 
of  the  parties,  and  would  be  in  com- 
plete harmony  with  our  established 
system  of  titles,  of  conveyancing,  and 
of  registration  to  permit  the  mere  de- 
posit of  title  deeds  as  security,  without 
further  express  agreement,  to  create  an 
equitable  lien  on  the  land,  valid  and 
enforceable  between  the  original  par- 
ties, as  against  the  debtor  himself.  To 
this  extent  the  lien  created  by  the  de- 
posit might  be  admitted  in  all  the 
States.  On  the  other  hand,  such  a  lien 
operating  against  third  persons  as 
grantees  or  encumbrancers,  even  those 
who  have  dealt  concerning  the  property 
with  actual  notice  of  the  deposit,  is  an 
entirely  different  matter,  and  is  plainly 
irreconcilable  with  our  methods  of  con- 
veyancing and  system  of  recording, 
and  does  not  constitute  a  doctrine  of, 
American  equity  as  it  is  adminis- 
tered in  nearly  all  of  the  States." 
Pomeroy  Eq.,  Jur.  vol.  3,  §  1266. 

1.  See  ChatteljSIortgages,  3  Am. 
&  Eng.  Encyc.  of  Law  171;. 

2.  See  CoRPORATIO^•s,  Power  to 
Mortgage  Property,  4  Am,  &  Eng. 
Encvc.  of  Law  236-238;  Franchises, 
Mortgage,  Sale  axdTraxsfer  of 
Franchises,  8  Am.  &  Eng.  Encyc.  of 
Law   634;  Railroad  Securities. 

3.  Manson  v.  Phoenix  Ins.  Co.,  64 
Wis.  26.     See   also  Insurance,   sub- 
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The  mortgagee's  insurance  is  not  upon  the  debt,  but  upon  his 
interest  or  estate  in  the  property  by  reason  of  the  mortgage ;  and 
while  that  interest  is  measured  by  the  debt,  the  mortgagee  is 
under  no  obligation  to  apply  the  insurance  money,  in  case  of  loss, 
on  the  debt.  He  may  enforce  the  mortgage  for  its  satisfaction 
the  same  as  if  he  had  not  effected  the  insurance ;  and  the  mort- 
gagor cannot  claim  any  part  of  it  as  a  payment  on  the  debt.* 
But  in  such  case  the  insurer  is  subrogated  to  the  rights  of  the 
mortgagee  under  the  mortgage.^  Where  the  policy  issued  to  the 
mortgagee  contains  a  provision  that  in  case  of  loss  the  assured 
shall  assign  to  the  insurer  an  interest  in  the  mortgage  equal  to 
the  amount  paid  upon  the  loss,  the  insured  is  entitled  upon  such 
payment  to  an  assignment  of  the  mortgage ;  and  the  mortgagor 
cannot  claim  that  any  portion  of  the  insurance  shall  be  applied  as 
a  payment  on  the  mortgage  debt.^ 

But  whenever  the  insurance  has  been  effected  at  the  expense 
of  the  mortgagor,  or  upon  his  request,  or  by  his  authority,  or  in 
such  way  as  to  make  him,  under  all  the  circumstances  attending 
the  transaction,  chargeable  with  the  premium,  it  is  otherwise, 
and  he  can  require  the  insurance  money  to  be  so  applied,* 


title  Insurable  Interest  of  Mortgagor 
and  Mortgagee,  1 1  Am.  &  Eng.  Encyc. 
of  Law  314. 

1.  King  V.  State  Mut.  Fire  Ins.  Co., 
7  Cush.  (Mass.)  i;  Suifblli  Fire  Ins. 
Co.  V.  Boyden,  g  Allen  (Mass.)  123; 
Foster  v.  Equitable  Mut.  Ins.  Co.,  2 
Gray  (Mass.)  216;  White  v.  Brown,  2 
Cush.  (Mass.)  412;  Clark  v.  Willson, 
103  Mass.  219;  Gushing  v.  Thompson, 
34  Me.  496;  Concord  Mut.  Fire  Ins. 
Co.  V.  Woodburry,  45  Me.  447;  Bean 
V.  Atlantic  etc.  R.  Co.,  58  Me.  82;  Mc- 
Intire  v.  Plaistead,  68  Me.  363;  Stinch- 
jfield  V.  Milliken,  71  Me.  567;  Ely  v. 
Ely,  80  111.  532;  Foster  •;'.  Van  Reed,  70 
N.  Y.  19;  Excelsior  Fire  Ins.  Co.  v. 
Royal  Ins.  Co.,  55  N.  Y.  343;  Bellamy 
V.  Buckenden,  2  Johns.  &  Hem.  (Eng.) 
137;  Russell  %<.  Southard,  12  How. 
(U.  S.)  139;  Dobson  v.  Laird,  8  Hare 
216. 

But  if  the  mortgagee  has  promised 
the  mortgagor  that  the  Insurance 
money  shall  be  applied  on  the  debt,  the 
equitable  obligation  to  so  apply  it  fur- 
nishes a  sufficient  consideration  to'sup- 
port  the  promise,  and  an  action  will  lie 
on  the  promise.  Callahan  v.  Linthi- 
cum,  43  Md.  97. 

2.  Sussex  County  Muf.  Ins.  Co.  v. 
Woodruff,  26  N.  J.  L.  541;  Concord 
Union  etc.  F.  Ins.  Co.  v.  Woodburry,  45 
Me.  447;  Callahan  v.  Linthicura,  43 
Md.  97;  Aetna  Fire  Ins.  Co.  v.  Tyler, 
16  Wend.  (N.  Y.)  385;  Excelsior  Fire 
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Ins,  Co.  V.  Royal  Ins.  Co.,  55  N.  Y. 
343;  DeWolf  V.  Capital  City  Ins.  Co., 
16  Hun  (N.  Y.)  116;  Kernochan  v. 
New  York  Bowery  F.  Ins.  Co.,  17  N.  Y. 
428;  Foster  v.  Van  Reed,  70  N.  Y.  19; 
Cone  V.  Niagara  Fire  Ins.  Co.,  60  N. 
Y.  619;  Honore  v.  Lamar  Fire  Ins.  Co.^ 

51  111.  409;  Norwich  Fire  Ins.  Co.  ;'. 
Boomer,  52  111.  442;  Bound  Brook  Mut. 
F.  Ins.  Co.  V.  Nelson,  41  N.  J.  Eq.  485;, 
Dick  V.  Franklin  Fire  Ins.  Co.,  10 
Mo.  App.  376. 

3.  Foster  v.  Van  Reed,  70  N.  Y.  19. 

4.  Buffalo  Steam  Engine  Works  v. 
Sun  Mut.  Ins.  Co.,  17  N.  Y.  401;  War- 
ing z'.  Loder,  53  N.  Y.  581;  Holbrook 
V.  American  Ins.  Co.,  i  Curtis  (U.  S.) 
193;  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y. 
4.i;4;  Norwich  Fire  Ins.  Co.  v.  Boomer,. 

52  111.  442;  Honore  v.  L.aniar  Fire  Ins. 
Co.,  51  111.  409;  Stinchfield  -v.  Milliken, 
71  Me.  567;  Nelson  v.  Bound  Brook 
etc.  Fire  Ins.  Co.,  43  N.  J.  Eq.  256; 
Pendleton  v.  Elliott,  6  Mich.  496.  But 
where  insurance  has  been  obtained  by 
the  mortgagee,  and  is  taken  "  on  his. 
interest  as  mortgagee,"  it  is  not  neces- 
sarily presumed  to  have  been  under  the 
authority  of  the  provisions  of  the  mort- 
gage that  the  mortgagor  shallinsure, 
with  the  stipulation  that,  in  case  of  his. 
failure  so  to  do,  the  mortgagee  or  his. 
representatives  may  eifect  the  insur- 
ance, and  that  the  mortgagor  shall  secure 
the  repayment  of  the  premiums.  Foster 
V.  Van  Reed,  70  N.  Y.  \<). 
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The  mortgagor's  insurable  interest  continues  so  long  as  his 
right  of  redemption  exists,  even  after  a  sale  of  his  equity  of  re- 
demption when  he  has  the  right  to  redeem  from  such  sale  ;  and 
so  in  case  of  foreclosure  sale,  so  long  as  his  right  of  redemption 
continues.^ 

The  mortgagee  has  no  claim  upon  the  policy,  or  the  insurance 
money  payable  under  it,  when  the  mortgagor  insures,  in  the 
absence  of  an  agreement  that  the  premises  shall  be  insured  for 
the  benefit  of  the  mortgagee.^ 

2.  Effect  of  Provision  Kequiring  Mortgagors  to  Insure. — It  is  a  very 
common  provision  in  mortgages  that  the  mortgagor  shall  keep  the 
premises  insured  for  the  benefit  of  the  mortgagee ;  and  when 
such  is  the  case,  if  the  mortgagor,  in  compliance  with  this  obliga- 
tion, takes  out  a  policy  of  insurance  in  his  own  name,  but  which 
is  not  made  payable  to  the  mortgagee,  nor  assigned  to  him,  the 
mortgagee  is  recognized  as  having  an  equitable  lien  upon  the 
proceeds  of  the  policy.'* 


1.  Strong  V.  Manufacturers  Ins.  Co. 
10  Pick.  (Mass.)  40;  Ineurance  Co.  v. 
Sampson,  38  Ohio  St.  672;  Buffalo 
Steam  Engine  Works  v.  Sun  Mut.  Ins. 
Co.,  17  N.  Y.  401;  Gordon  v.  Massa- 
chusetts Ins.  Co.,  2  Pick.  (Mass.)  249; 
Brown  v.  Frost,  Hoff.  (N.  Y.)  41. 

2.  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495; 
Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  (U.  S.)  507;  Wilson  v.  Hill,  3 
Mete.  (Mass.)  66;  Hancox  v.  Fishing 
Ins.  Co.,  3  Sumn.  (U.  S.)  132;  Plimp- 
tons. Farmers'  Ins.  Co.,  43  Vt.  497; 
Ryan  v.  Adamson,  57  Iowa  30;  Ames 
V.  Richardson,  29  Minn.  330;  Vande- 
graaff  t;.  Medlock,  3  Port.  (Ala.)  389; 
McDonald  v.  Black,  20  Ohio  185;  Car- 
ter V.  Rockett,  8  Paige  (N.  Y.)  437; 
Nichols  V.  Baxter,  5  R.  I.  491 ;  Lynch 
3/.  Dalzell,  4  Bro.  Pari.  Cas.  431;  Neale 
V.  Reid,  3  Dowl.  &  Ry.  156;  Powles  v. 
Innes,  11  M.  &  W.  10. 

3.  Wheeler  t;.  Ins.  Co.,  loi  U.S. 439; 
Providence  County  Bank  v.  Benson,  24 
Pick.  (Mass.)  204;  Hazard  v.  Draper,  7 
Allen  (Mass.)  267;  Carter  v.  Rockett,  8 
Paige  (N.  Y.)  437;  Cromwell  t;. Brook- 
lyn Fire  Ins. 'Co.,  44  N.  Y.  43,  47; 
Dunlap  V.  Averv,  24  Hun  (N.  Y.)  509; 
Miller  t).  Aldrich,  31  Mich.  408;  Nor- 
wich Fire  Ins.  Co.  v.  Boomer,  52  111. 
442;  Ames  V.  Richardson,  29  Minn. 
330;  In  re  Sands  Ale  Brewing  Co.,  3 
Biss.  (U.  S.)  175;  Thomas  v.  Von 
KapfF,  6  Giil  &  J.  (Md.)  372;  Vernon  v. 
Smith,  5  Barn.  &  Aid.  i. 

But  no  equitable  lien  exists  in  favor 
of  the  mortgagee  unless  there  is  ground 
for  the  assumption  that  the  insurance 


was  effected  by  the  mortgagor  with  the 
intent  to  perform  such  agreement. 
Stearns  v.  Quincy  Mut.  Fire  Ins.  Co., 
124  Mass.  61. 

If  the  mortgagor,  who  has  bound 
himself  to  insure  for  the  protection 
of  the  mortgagee,  takes  out  a  policy 
in  his  own  name,  and  does  not  make  it 
payable  to  the  mortgagee,  and  fails  to 
assign  it,  the  equitable  lien  upon  the  in- 
surance money  in  favor  of  the  mort- 
gagee will,  nevertheless,  exist' to  the  ex- 
tent of  his  interest,  although  the  mort- 
gage contains  a  provision  that  the 
mortgagee,  in  case  of  default  in  the 
mortgagor's  insuring,  may  take  out  a 
policy  at  the  expense  of  the  mortgagor. 
Wheeler  v.  Ins.  Co.,  loi  U.  S.  439; 
Nichols  V.  Baxter,  5  R.  I.  491.  And 
see  Miller  v.  Aldrich,  31   Mich.  408. 

A  mortgage  by  A  to  D  to  secure 
$2,000,  contained  a  covenant  that  A 
would  keep  the  buildings  insured  for 
that  sum.     The  policy  was  assigned  to 

D.  Four  years  afterwards,  A  allowed 
the  policy  to  expire,  and  took  out  an- 
other for  .$3,000  in  his  own  name,  con- 
taining no  reference  whatever  to  D. 
Soon  after  this,  A  executed  a  mortgage 
to  his  brother  E  on  the  same  premises 
for  $1,400,  with  like  covenant  as  to  in- 
surance, and  assigned  this  last  policy  to 

E.  The  buildings  were  destroyed  by 
fire.  Held,  that  D  had  an  equitable  lien 
on  the  money  due  on  this  policy  to  the 
extent  of  his  interest  in  the  property; 
that  the  registration  of  D's  mort- 
gage was  notice  to  E  of  A's  cov- 
enant to  keep  the  premises  insured 
for  D's  benefit;  and   that  D  should  re- 
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ceive  so  much  of  the  insurance  money 
as  was  necessary  to  satisfy  any  defi- 
ciency upon  the  sale  in  the  foreclosure 
proceeding.  Dunlop  v.  Avery,  23  Hun 
(N.  Y.)  509. 

A  executed  a  mortgage  to  B  on  prop- 
erty already  insured  in  a  certain  sum, 
agreeing  to  keep  such  property  insured 
in  a  certain  larger  sum,  payable  in  case  of 
loss  to  B.  B  was  ignorant  of  the  prior 
insurance.  Subsequently  to  the  execu- 
tion of  the  mortgage,  A  procured  addi- 
tional insurance,  payable  in  case  of  loss 
to  B.  A  loss  occurring,  and  being 
adjusted  at  less  than  the  whole  insur- 
ance on  the  property,  the  policies  were 
scaled.  After  the  loss,  A  assigned  his 
interest,  in  the  first  policy  for  value,  to 
C.  Held,  that  B  had  an  equitable 
lien  upon  the  proceeds  of  the  first  insur- 
ance, and  that  C  took  subject  thereto. 
Ames  V.  Richardson,  29  Minn.  330. 

Does  Covenant  in  Mortgage  to  Insure 
for  Benefit  of  Mortgagee  Bun  with  the 
Land  ? — That  it  is  personal  in  its  char- 
acter, and  that,  therefore,  the  holder  of  a 
mortgage  cannot  claim  the  benefit  of 
insurance  which  has  been  procured  by 
the  purchaser  of  the  equity  of  redemp- 
tion from  the  mortgagor,  see  Dunlop 
V.  Avery,  89  N.  Y.  592;  Reid  v.  Mc- 
Crum,  91  N.  Y.  412. 

That  it  does  run  with  the  land, 
see  In  re  Sands  Ale  Brewing  Co.,  3 
Biss.  (U.  S.)  171;;  Nichols  v.  Baxter,  1; 
R.  I.  491;  Thomas  V.  Von  Kapff,  6  Gift 
&J.  (Md.)  372. 

The  provision  in  the  policy  for  the 
payment  of  the  insurance  money,  in 
case  of  loss,  to  the  mortgagee,  is  oper- 
ative to  vest  the  mortgagee  with  the 
same  rights  as  he  would  have  by  an  as- 
signment by  the  mortgagor  of  the  pol- 
icy to  him  as  collateral  security  for  the 
mortgage  debt.  Grosvenor  v.  Atlantic 
F.  Ins.  Co.,  17  N.  Y.  391;  Luckey  v. 
Gannon,  37  How.  (N.  Y.)  Pr.  134; 
Ennis  v.  Harmony  F.  Ins.  Co.,  3  Bosw. 
(N.  Y.)  516;  Appleton  British  Am. 
Iron  Co.  V.  Ins.  Co.,  46  Wis,  24;  Hamel 
V.  Queen  Ins.  Co.,  50  Wis.  240.  See 
Hale  V.  Merchants'  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  169;  Fogg  XK  Middlesex 
Fire  Ins.  Co.,  10  Cusn.  (Mass.)  337; 
Loring  v.  Manufacturers'  Ins.  Co.,  8 
Gray  (Mass.)  28. 

And  in  such  case,  if  the  secured  debt 
is  greater  than  the  sum  for  which  the 
propertj'  is  insured,  the  legal  title  being 
in  the  mortgagee,  and  his  interest  thus 
appearing  to  be  the  entire  amount  of 
the  insurance  money,  he  has  the  right 
to    sue   for   its    recovery.     Hammil   v. 


Ins.  Co.,  50  Wis.  240.  And  is  entitled 
to  all  the  insurance  money.  May  on 
Ins.  §  449  (2nd  ed.).  But  he  will  hold 
the  surplus  over  and  above  his  debt,  as 
trustee  for  the  mortgagor.  May  on 
Ins.,  §  449  (2nd  ed.);  Cone  v.  Niagara 
Fire  Ins.  Co.,  60  N.  Y.  619.  So  a 
creditor  may  sue  in  his  own  name 
when  the  legal  title  to  the  policj'  is  in 
him.  Northwestern  Ins.  Co.  v.  Ger- 
mania  etc.  Co.,  40  Wis.  446;  Cone  v. 
Niagara  Falls  Ins.  Co.,  60  N.  Y.  6ig; 
Chamberlain  v.  New  Hampshire  Fire 
Ins.  Co.,  55  N.  H.  249. 

Provision  Against  Alienation.  —  A 
mortgage  is  not  an  alienation  within 
the  provisions  of  a  policy  that  it  is  to 
become  void  upon  an  alienation  of  the 
property  insured,  until  the  mortgagor's 
title  has  become  divested,  by  completed 
foreclosure,  or  otherwise.  Conover  v. 
Mut.  F.  Ins.  Co.,  3  Denio  (N.  Y.)  254; 
Van  Dusen  v.  Charter  Oak  Ins.  Co.,  i 
Rob.  (N.  Y.)  55;  Shepherd  v.  Union 
Mut.  F.  Ins.  Co.,  38  N.  H.  232;  Dutton 
V.  N.  E.  Mut.  F.  Ins.  Co.,  9  Fost.  (N. 
H.)  153;  Rollins  V.  Columbian  etc.  Co., 
5  Fost.  (N.  H.)  noo;  Folsora  d.  Belknap 
etc.  Co.,  10  Fost.  (N.  H.)  231;  Rice  v. 
Tower,  i  Gray  (Mass.)  426;  Jackson  t;. 
Massachusetts  Mut.  F.  Ins.  Co.,  23  Pick. 
(Mass.)  418;  Judge  w.  Conn. etc.  Co.,  132 
Mass.  521;  Powers  v.  Guardian  F.  & 
L.  Ins.  Co.,  136  Mass.  108;  Howard  etc. 
Ins.  Co.  V.  Bruner,  23  Pa.  St.  50;  Kronk 
V.  Birmingham  etc.  Co.,  91  Pa.  St.  300; 
Pollard  V.  Somerset  etc.  Co.,  42  Me. 
221;  Smith  t).  Monmouth  etc.  Co.,  50 
Me.  96;  Aurora  etc.  Ins.  Co.  v.  Eddy, 
55  111.  213;  Hartford  etc.  Co.  v.  Walsh, 
54  III.  164;  Hanover  etc.  Co.  f.  Connor, 
20  111.  App.  297;  Commercial  Ins.  Co. 
v.  Spankneble,  52  111.  53;  Friezen  v. 
AUemania  F.  Ins.  Co.,  30  Fed.  Rep. 
352;  Byers  v.  Ins.  Co.,  35  Ohio  St.  606; 
Loy  V.  Home  Ins.  Co.,  24  Minn.  315; 
Mertz  V.  Cumberland  etc.  Co.,  44  N.J. 
L.  478. 

A  foreclosure  sale  is  not  an  aliena- 
tion so  long  as  the  right  of  redemption 
remains  unbarred.  Hopkins  Mfg.  Co. 
V.  Aurora  etc.  Co.,  48  Mich.  i.^S;  Loy 
V.  Home  Ins.  Co..  24  Minn.  315.  Nor 
is  an  absolute  deed  with  a  defeasance, 
if  the  defeasance  be  also  recorded,  an 
alienation.  Smith  v.  Monmouth  etc. 
Co.,  w  Me.  96.  Otherwise,  if  the  de- 
feasance be  unrecorded.  Tomlinson  v. 
Monmouth  etc.  Co.,  47  Me.  232;  Foote 
V.  Hartford  Fire  Ins.  Co.,  119  Mass. 
259.  But  where  the  provision  is  against 
an  alienation,  "in  whole  or  in  part,'  a 
mortgage  is   an   alienation.    Abbot  v. 
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Where  the  policy  is  taken  in  the  name  of  the  mortgagor,  but 
payable  to  the  mortgagee,  the  contract  is  nevertheless  with  the 
mortgagor,  the  insurance  is  of  his  interest,  and  of  a  loss  which  he 
may  sustain  ;  it  is  a  contract  to  indemnify  the  mortgagor  against 
loss,  and  not  the  mortgagee.  So  that,  if  the  mortgagor  has 
parted  with  his  interest  in  the  property  before  a  loss,  the  mort- 
gagee cannot  recover.^ 

This  consequence  may  be  prevented,  and  such  is  the  usual 
course,  by  a  provision  in  the  pohcy  that  no  alienation  by  the 
mortgagor  shall  affect  the  mortgagee's  right  of  recovery.* 

XII.  Mortgagor's  Eelation  to  the  Mortgage — 1.  Rights  and 
Duties  of  Mortgagor. — The  mortgagor,  his  vendee,  or  whoever  may 
otherwise  have  acquired  his  estate  and  interest,  is  the  owner  of 
the  mortgaged  premises  to  all  intents,  and  for  all  purposes,  as 
respects  every  one  except  the  mortgagee  and  those  claiming 
under  him.^ 

He  may  retain  the  possession,*  and  is  entitled  to  all  the  rem- 


Hampden  etc.  Co.,  30  Me.  414.  So, 
where  the  provision  is  against 
"alienation  of  ownership."  Edmunds 
XK  Mut.  Safety  Fire  Ins.  Co.,  i  Allen 
(Mass.)  311. 

Insurer  Is  Not  Entitled  to  Subroga- 
tion to  the  Rights  of  the  Mortgagee. — 
Where  the  mortgaged  property  is  in- 
sured by  the  mortgagor  for  the  benefit 
of  the  mortgagee,  either  when  made 
payable  to  the  mortgagee,  or  assigned 
to  him.  Mercantile  Mut.  Ins.  Co.  v, 
Calebs,  20  N.  Y.  173;  Kernochan  v. 
Kew  York  Bowery  Fire  Ins.  Co.,  17  N. 
Y.  428;  Cone  V.  Niagara  Fire  Ins.  Co., 
•60  N.  Y.  619.  But  policies  of  insurance 
generally  expressly  provide  for  the  sub- 
rogation of  the  insured  to  the  rights  of 
the  mortgagee  in  such  cases.  Spring- 
field etc.  Ins.  Co.  v.  Allen,  43  N.  Y. 
389- 

See  generally  as  to  this  class  of  cases. 
Meridian  Sav.  Bank  v.  Home  Mut. 
F.  Ins.  Co.,  50  Conn.  396;  Ulster  Co. 
Sav.  Inst.  V.  Leake,  73  N.  Y.  161; 
Hastings  v.  Westchester  etc.  Ins.  Co., 
73  N.  Y.  141.  See  also  Pearman  v. 
Gould,  42  N.  J.  Eq.  4. 

1.  Hale  V-  Mechanics'  Mut.  Fire  Ins. 
Co.,6Gray  (Mass.)  169;  Loringw. Man- 
ufacturers' etc.  Co.,  8  Gray  (Mass.)  28; 
Fogg  V.  Middlesex  F.  Ins.'Co.,  10  Cush. 
(Mass.)  337;  Turner  •w.Quincy  Mut.  F. 
Co.,  109  Mass.  568;  Franklin  Sav.  Inst, 
t).  Central  Mut.  F.  Ins.  Co.,  119  Mass. 
240;  Brunswick  Sav.  Inst.  v.  Commer- 
cial Union  Ins.  Co.,  68  Me.  313;  Mer- 
win  V.  Star  Fire  Ins.  Co.,  7  Hun  (N. 
Y.)  659;  In  re  Moore,  6  Daly  (N.  Y.) 


541;  Fitchburg  Sav.  Bank  t;.  Amazon 
Ins.  Co.,  125  Mass.  431;  Smith  x'.  Union 
Ins.  Co.,  120  Mass.  go. 

2.  Macomber  v.  Cambridge  Mut.  F. 
Ins.  Co.,  8  Cush.  (Mass.)  133. 

See  further  as  to  encumbrances  on 
insured  property,  Encumbrances,  10 
Am.  &  Eng.  Encyc.  of  Law  372-376. 

3.  Wilkins  v.  French,  20  Me.  iii; 
Orr  V.  Hadley,  36  N.  H.  575;  Kennett 
V.  Plummer,  28  Mo.  142;  Cliamberlain 
V.  Thompson,  10  Conn.  243;  Collins  v. 
Torry,  7  Johns.  (N.  Y.)  278;  Bartlett  v. 
Borden,  13  Bush  (Kv.)  45;  Eaton  v. 
Whiting,  3  Pick.  (Mass.)  484.  The 
mortgagor  may  convey  or  otherwise 
dispose  of  his  equity  of  redemption  as 
he  sees  fit.  Hodson  v.  Treat,  7  Wis. 
263;  Buchanan  v.  Monroe,  22  Tex.  537. 
The  mortgagee's  interest  is  that  of  a 
mere  lien  or  charge.  Fay  v.  Cheney,  14 
Pick.  (Mass.)  399;  Clark  v.  Reyburn,  i 
Kan.  281. 

4.  Mortgagor  May  Retain  Possession. 
— This  possession  of  the  mortgagor 
was  not  of  right,  but  by  sufferance  at 
common  law.  But  now,  in  some  of  the 
States,  he  is  protected  in  his  possession 
until  foreclosure,  by  statute.  Hooper 
V.  Wilson,  12  Vt.  695;  Crippen  i;.  Mor- 
rison, 13  Mich.  23;  Kidd  v.  Teeple,  22 
Cal.  255. 

The  doctrine  in  some  of  the  States 
is  that  the  mortgagee  is  not  entitled  to 
the  possession  of  the  mortgaged  prem- 
ises even  after  condition  broken,  except 
by  becoming  the  purchaser  at  the  fore- 
closure sale.  California  Civil  Code, 
§  2927;  Fogarty  v.  Sawyer,  17  Cal.  589; 
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edies  of  owner  as  respects  any  injury  to  the  preniises,  or  interfer- 
ence with  his  possession,  before  condition  broken  ;  ^nd  afterwards 
where  the  assent,  either  express  or  impHed,  of  the  mortgagee  to 
his  retention  of  the  possession  exists.^ 


Colorado  Code  of  Civil  Procedure, 
1887,  §  261;  Dakota  R.  Code,  18S3,  § 
1733;  Florida,  Bush  Dig.,  1872,  pp.  611, 
612;  McMahon  v.  Russell,  17  Fla.  698; 
Georgia,  Va.son  v.  Ball,  56  Ga.  268; 
Indiana  G.  &  H.  Stat.,  p.  335;  Iowa 
R.  Code,  t88o,  §  1938;  Kansas,  Chick 
'V.  Willets,  2  Kan.  3S4;  Kentucky, 
Taliaferro  v.  Gay,  78  Ky.  496;  Michi- 
gan, Humphrey  ^■.  Hurd,  29  Mich.  44; 
Montana,  Gallatin  Co.  v.  Beattie,  3 
Mont.  173;  Comp.  Stat.  1SS7,  Code  of 
Civ.  Proc,  §  371;  Nebraska,  Comp. 
Stat,  1885,  p.  482;  Nevada,  G.  S.  1SS5, 
Civ.  Proi,,  §  3284;  New  York,  2 
Rev.  Stat.  512,  §  157;  Waring  v.  Smyth, 

2  Barb.  (N.  Y!)  Ch.  119;  Oregon 
Annot.  Laws  1887,  p.  383,  ^  326;  South 
Carolina,  Rev.  Stat.,  1873,  p.  536; 
Thayer  v.  Cramer,  i  McCord  (S.  Car.) 
Ch.  395;  Texas,  Wright  xk  Henderson, 
12  Tex.  43;  Utah  Ter.  Civil  Practice 
Act,  1S70,  §  260;  Washington  Ter. 
Code  1881,  546;  Wisconsin,  Rev.  Stat, 
1878,  %  3095;  Wood  V.  Trask,  7  Wis. 
566. 

Except  as  to  the  mortgagee,  the 
mortgagor  is  to  all  intents  and  for  all 
purposes  recognized  as  the  real  owner 
of  the  premises.  Collins  v.  Torry,  7 
Johns.  (N.  Y.;  378;   Eaton  v.  Whiting, 

3  Pick.  (Mass.)  484;  Clark  v.  Rej'burn, 
I  Kan.  281. 

So  highly  are  the  mortgagor's  rights 
in  the  mortgaged  premises  respected, 
after  breach  of  condition,  even  if  the 
mortgagee,  not  having  asserted  his 
right  to  take  possession,  himself  over- 
flows the  premises  by  reason  of  a  dam 
belonging  to  him,  he  is  liable  for  dam- 
ages occasioned  thereb}'  to  the  mort- 
gagor. Vaugh  V.  Witherell,  116  Mass. 
138. 

A  mortgagor's  right  to  exclusive  pos- 
session until  default  may  be  implied 
from  the  provisions  of  the  mortgage, 
although  there  be  no  express  stipulation 
to  that  effect;  as  where  the  mortgage 
provided  that  mortgagor  should  culti- 
vate a  farm  and  give  the  mortgagee 
half  of  proceeds;  in  such  case,  if  mort- 
gagee enters  he  is  liable  to  trespass. 
Rhoades  v.  Parker,  10  N.  H.  83;  Flagg 
V.  Flagg,  II  Pick.  (Mass.)  475;  Fland- 
ers V.  Lamphear,  9  N.  H.  201.  So  a 
provision    in    the    mortgage    that    the 


mortgagee  may  enter  after  default,  im- 
plies the  right  of  the  mortgagor  to 
possession  before  default.  Smith  v. 
Taylor,  9  Ala.  633.  So,  where  mort- 
gagor cannot  fulfill  his  covenants  con- 
tained in  the  mortgage  without  posses- 
sion of  the  property,  Soper  v.  Guern- 
sey, 71  Pa.  St.  219.  See  also  Wales  v. 
Millar,  I  Gray  (Mass.)  512;  Norton  v. 
Webb,  35  Me.  218;  Newell  v.  Wright, 
3  Mass.  13S. 

So  long  as  it  is  left  in  doubt  as  to- 
Whether  the  mortgage  debt  has  been 
full}'  paid,  or  other  matters  are  unsettled 
between  the  mortgagor  and  mortgagee, 
the  inortgagor  cannot  maintain  eject- 
ment against  the  mortgagee  in  posses- 
sion, but  must  resort  to  his  bill  to  re- 
deem. Edwards  v.  Farmers'  Fire  Ins. 
&  L.  Co.,  21  Wend.  (N.  Y.)  467.  Even 
if  the  mortgage  debt  he  in  fact  paid  if 
the  mortgage  is  unreleased,  the  mort- 
gagor cannot  maintain  trespass  against 
the  mortgagee  who  has  entered  for  con- 
dition broken.  Wilson  u.  Ring,  40 
Me.  116;  Parsons  v.  Welles,  17  Mijss. 
419.  The  only  remedy  is  in  eqijity. 
Nevif  England  jewelry  Co.  v.  Merriam, 
2  Allen  (Mass.)  390;  Jewett  v.  Hamlin, 
68  Me..  172. 

The  remedy  by  ejectment  would  be 
inadequate,  as  in  that  action  the  mort- 
gagee could  not  recover  for  disburse- 
ments he  had  made  for  repairs.  Parsons 
V.  Welles,  17  Mass.  4IQ.  Compare 
Blanchard  v.  Kenton,  4  Bilib  (Ky.)45i. 

Where  there  is  no  statute  recogniz- 
ing the  mortgagor's  right  of  possession 
until  foreclosure,  and  no  agreement  to 
that  effect  in  the  mortgage,  the  mort- 
gagor is  but  a  tenant  at  will,  and  may 
be  ejected  by  the  mortgagee.  Clark  v. 
Reyburn,  i  Kan.  2S1;  Blackwood  v. 
Van  Vleet,  11  Mich.  252;  Rockwell  v. 
Bradlev,  2  Conn,  i;  Youngman  v.  El- 
mira  R".  Co.,  65  Pa.  St  278;  Hartshorn 
V.  Hubbard,  2  N.  H.  4^3.  Comfare 
Guthrie  c  Kahle,  46  Pa.'St  333.  But 
is  only  accountable  for  the  rents  and 
profits  accruing  subsequently  to  the  • 
judgment  in  ejectment  White  v. 
Wear,  4  Mo.  App.  341;  Higgins  v.  The 
York  Building  Co.,  2  Atk.  107. 

1.  So  long  as  the  mortgagor  remains 
in  possession  he  is  entitled  to  recover 
damages  against  a  stranger  for  cutting' 
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In  many  of   the    States,  his    possession,  even    after   condition 
broken,  is  protected  by  statute.^ 


down  and  removing  trees  from  The 
premises.     Bird  v.  Decker,  64  Me.  550. 

He  may  maintain  a  real  action  to  re- 
cover possession  against  any  one  other 
than  the  mortgagee.  Doe  v.  McLoekey, 
I  Ala.  708;  Stinson  v.  Ross,  51  Me.  556; 
Ellison  V.  Daniels,  11   X.  H.  374. 

But  where  the  mortgagee  has  taken 
possession  for  the  purpose  of  foreclos- 
ure he  alone  can  maintain  an  action 
for  any  injury  to  the  premises,  unless  it 
aifects  the  reversionary  interests  of  the 
mortgagor.  Sparhawk  v.  Bagg,  i6 
Gray  (Mass.)  583. 

In  those  States  where  the  mortgagor 
is  entitled  to  retain  possession  until 
foreclosure,  the  mortgagor  may  recover 
damages  of  the  mortgagee  for  the  re- 
moval of  the  fixtures  by  him  without  the 
mortgagor's  consent.  Hill  v.  Givin,  51 
Cal.  47. 

The  mortgagee  is  liable  in  damages 
to  the  mortgagor  for  flowing  water 
upon  the  mortgaged  premises  so  as  to 
do  injury.  Great  Falls  Co.  v-  Worster, 
15  N.  H.  412.  See  also  Morse  v. 
Whitcher  (N.  H.),  15  Atl,  Rep.  207. 
And  the  mortgagor  is  entitled  to  in- 
'  junction  to  prevent  mortgagee  from  do- 
ing permanent  injury  to  the  premises. 
Morse z(.  Whitcher,  64  N.  H.  591. 

It  is  not  necessary  that  the  agree- 
ment that  the  mortgagor  shall  remain 
in  possession  ifiust  be  contained  in  the 
mortgage  itself.  It  may  be  in  a  sepa- 
rate instrument.  Clay  v.  Wren,  34  Me. 
187. 

Statute  of  Limitations. — While  the 
mortgagor's  possession  is  consistent 
with  the  rights  and  estate  of  the  mort- 
gagee, and  in  no  sense  adverse,  yet 
the  mortgagor,  or  his  grantee  in  posses- 
sion, may  make  it  such,  and  put  the 
statute  of  limitations  in  operation 
against  the  mortgagee  by  repudiating 
the  mortgage,  and  denying  the  right  and 
title  of  the  mortgagee.  Jaimeson  v. 
Perry,  38  Iowa  14. 

Nor  will  the  statute  of' limitation-  be 
put  in  operation  by  the  continuance  of 
the  mortgagor  in  possession  of  the 
premises  after  a  sale  under  proceedings 
of  foreclosure:  for  his  possession  is 
presumed  to  be  in  subordination  to  the 
purchaser's  title.  Wright  v.  Sperry,  25 
Wis.  617. 

So  also  even  when  the  time  for  re- 
demption has  expired.  Tucker  v.  Keeler, 
4  Vt.  i6i. 


The  possession  of  the  mortgagor  be- 
ing consistent  with  this  right  of  the 
mortgagee,  a  statute  making  void  a 
purchase  of  land  at  the  time  in  actual 
possession  of  another,  has  no  applica- 
tion to  a  purchase  by  the  mortgagee  of 
an  outstanding  title.  Walthal  v.  Rives, 
34  Ala.  gi;  Wright  v,  Sperry,  25  Wis. 
6:7. 

1,  Possession  Protected  by  Statute. — 
By  statute,  in  several  of  the  States, 
the  mortgagee's  right  to  the  possession 
is  done  away  with,  even  after  condition 
broken,  California  Stat.  1851,  §  260; 
Civil  Code,  §  2927;  Colorado  Civil 
Code  1877,  §  243.  But  this  does  not 
embrace  trust  deeds  with  power  of 
sale.  So  in  Florida,  Soutter  v.  Miller, 
15  Fla.  625;  Dakota  Ter.  Rev.  Codes- 
1877,  §  1733;  Georgia,  Vason  v.  Ball, 
56  Ga.  268;  Indiana,  2  G.  &  H.  Stat., 
P-335;  Iowa  Code  1873,  P-  357;  Kan- 
sas, Dassler's  Stat.  1876,  ch.  68,  §  i; 
Louisiana  Civil  Code  1S70,  arts.  327S, 
3279,  3290;  Michigan,  Humphrey  v. 
Hurd,  29  Mich.  44;  Minnesota  Rev. 
1S66,  p.  540;  Montana  Ter. 
Laws  1877,^359;  Nebraska,  Hurley  t'> 
Estes,  6  Neb.  386;  Nevada,  i  Comp. 
Laws,  §  1323;  New  Mexico  Ter., 
Laws  1S76,  ch.  36,  §  8;  Oregon  Civil 
Code,  ^  323;  Texas,  Mann  v.  Falcon, 
25  Tex.  271;  Utah  Ter.  Civil  Prac- 
tice Act,  1870,  §  260;  Washington  Ter., 
G.  L.  1877,  §  550.  In  Wisconsin^  it  is 
only  after  th.e  equity  of  redemptio^n  has 
expired  that  the  mortgagee  is  entitled 
to  his  action  for  possession.  Rev. 
Stat.  1871.  p.  1671. 

In  those  States  where  the  mort- 
gagee's right  of  possession  is  recognized^ 
the  mortgagor  in  possession  may  have 
the- use  of  the  timber  on  the  land  for 
the  ordinary  purposes  of  the  farm  and 
of  his  household,  without  liability  to 
account.  Smith  v.  Moore,  11  N.  H.55, 
62;  Hapgood  V.  Blood,  11  Gray  (Mass.) 
400;  Wright  V.  Lake,  30  Vt.  206. 

The  mortgagor  of  real  estate  may 
continue  after  the  execution  of  the 
mortgage  as  before  to  cut  and  sell  the 
timber  growing  upon  the  premises, 
without  violating  any  of  the  rights  of 
the  mortgagee  by  so  doing.  Angier  v. 
Agnew,  g8  Pa.  St.  5S7. 

The  mortgagor  has  no  right  to  im- 
pair the  mortgagee's  security  by  the 
removal  of  fixtures  or  buildings.  Good- 
ing V.  Shea,  103  Mass.  360. 
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He  may  lease,  sell,  devise,  or  otherwise  dispose  of  the  prem- 
ises.^ His  wife  is  entitled  to  dower.^  The  mortgagor  is  entitled 
to  the  rents,  except  where  they  are  necessary  to  the  mortgagee's 
security.*     He  is   also  entitled   to   emblements  until  foreclosure 


1.  Kennett  v.  Plumraer,  28  Mo.  142; 
Grigg  t).  Banks,  59  Ala.  311.  The  lease 
of  the  premises  made  by  the  mortgagor 
is  good  as  to  all  the  world  except  the 
mortgagee.  He  onh'  can  avoid  it. 
McCall  V.  Lennox,  9  S.  &  R.  (Pa.)  302, 
308;  Hutchinson  v.  Bearing,  20  Ala. 
79S. 

And  where  the  mortgagor  leases  for 
jears,  the  lessete  may  redeem.  Bacon 
■V.  Bowdin,  22  Pick.  (Mass.)  401. 

But  of  course  a  lease  cannot  be  made 
by  the  mortgagor  fwithout  the  mort- 
gagee's consent)  which  will  operate 
prejudicially  to  the  mortgagee.  Strictly, 
at  common  law,  the  lease  can  only  be 
with  the  mortgagee's  consent.  Keech 
■V.  Hall,  Doug.  (Mich.)  21;  Fitchberg 
Cotton  Mfg.  Co.  V.  Melven,  15  Mass. 
270. 

2.  Dower. — Even  although  the  widow 
of  the  mortgagor  may  have  released 
her  rights  in  the  mortgage,  she  is  en- 
titled to  dower  in  the  equity  of  redemp- 
tion. Snow  V.  Stevens,  15  Mass.  278; 
Titus  V.  Neilson,  5  Johns.  (N.  Y.)  Ch. 
452;  Seary  v.  Shaffer,  79  Ind.  567. 

But  where  there  has  been  a  foreclos- 
ure sale,  the  right  is  gone.  Johnson  -v. 
Watson,  87  111.  535.  But  she  could 
claim  it  out  of  any  surplus  that  might 
remain  after  satisfying  the  mortgage. 
Hinchman  v.  Stiles,  9  N.  J.  Eq.  454. 

Such  is  her  right  whenever  the  mort- 
gage debt  is  paid  hy  the  mortgagor,  or 
anyone  representing  him,  or  by  anyone 
who  is  under  legal  obligation  to  pay  it. 
Bolton  V.  Ballard,  13  Mass.  227.  But 
not  where  the  party  paying  has  not 
assumed  the  mortgage  debt,  and  pays  it 
to  protect  his  interest  under  the  mort- 
gage. Newton  v.  Cook,  4  Gray 
(Mass.)  46.  If  the  widow  redeems,  she 
must  paj'  the  whole  amount  of  the 
mortgage  debt.  McCabe  v.  Bellows,  7 
Gray  (Mass.)  148. 

If  she  proposes  to  redeem  the  land 
she  must  pay  the  entire  mortgage  in- 
debtedness. Graves  v.  Braden,  62  Ind. 
93;  Campbell  v.  Campbell,  30  N.J.  Eq. 
415;  McCabe  v.  Bellows,  7  Gray 
(Mass.)  148. 

See  also  Dower,  subtitle.  Dower  in 
Mortgaged  Property,  5  Am.  &  Eng. 
Encyc.  of  Law  899. 

3.  Rents. — So  long  as  the  mortgagor 


retains  possession,  he  is  entitled  to  ap- 
ply to  his  own  use  the  rents  and  profits 
of'^the  land.  Noyes  v.  Rich,  52  Me. 
115;  Mississippi  Valley  etc.  R.  Co.  t). 
U.  S.  Express  Co.,  81  III.  534;  Boston 
Bank  v.  Reed,  8  Pick.  (Mass.)  459; 
Falkner  v.  Campbell  Printing  Press  & 
Mfg.  Co.,  74  Ala.  359. 

Even  where  the  mortgage  by  its 
terms  includes  not  onl3'  the  property 
and  franchise,  but  also  "the  tolls,  rents 
and  profits  to  be  had,  gained  or  levied 
therefrom"  of  a  railroad  company,  yet 
if  the  company  is  allowed  to  retain  pos- 
session, and  to  receive  the  incomes  and 
profits  of  the  road,  it  may  apply  the 
same  to  the  general  purposes  of  the 
company,  or  to  the  liquidation  of  its  un- 
secured liabilities.  If  the  mortgagee 
wishes  these  incomes  and  profits  ap- 
plied on  the  mortgage  debt,  it  must 
take  possession  of  the  road;  or,  in  case 
of  foreclosure  proceedings,  apply  for 
appointment  of  a  receiver.  Mississippi 
Valley  etc.  R.  Co.  v.  U.  S.  Express  Co., 
81  111.  534;  Gillman  v.  Illinois  etc.  Tel. 
Co.,  91  U.  S.  603.  And  such  receiver 
can  only  recover  earnings  of  the  road 
occurring  after  his  appi  intment.  Noyes 
V.  Rich,  52  Me.  115. 

Rents  before  sale,  in  the  absence  of 
agreement  that  mortgagee  is  to  receive 
them,  belong  to  the  mortgagor.  Let- 
terer  v.  Berry,  4  Lea  (Tenn.)  193.  "  A 
trustee  in  deed  of  trust '  in  nature  of 
mortgage  is  not  entitled  to  the  rents  of 
the  mortgaged  premises,  nor  can  the 
same  be  attached  by  a  beneficiary  in 
the  trust  deed  for  the  payment  of  his 
debt.  McCall  v.  Cawthern,  9  Baxt 
(Tenn.)  61;  Easley  v.  Takington,  5 
Baxt.  (Tenn.)  592;  Burk  -u.  Bank  of 
Tennessee,  3  Head  (Tenn.)  687;  Free- 
land  V.  Harris,  3  Sneed  (Tenn.)  264. 
Compare  Bidwell  v.  Paul,  5  Baxt. 
(Tenn.)  693.  .In  a  contest  between  an 
attaching  creditor  of  the  mortgagor  and 
beneficiaries  under  the  mortgage,  the 
attaching  creditor  was  held  entitled  to 
subject  the  rents.  Young  v.  Hail,  6 
Lea  (Tenn.)  179. 

Rents  and  profits,  which  accrued  be- 
fore a  tender  and  refusal,  may  be  set 
off  against  the  permanent  improve- 
ments shown  to  have  been  made,  though 
any  excess  thereof  above  the  value  of 
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or  possession  taken  by  the  mortgagee.^     He    has  the  right  to 


such  improvements  cannot  be  recovered 
against  the  mortgagee,  when  in  posses- 
sion under  a  sale  foreclosing  the  mort- 
gage; but  the  mortgagor  is  entitled  on 
redemption,  to  all  the  rents  and  profits 
accruing  after  his  tender  and  offer  to 
redeem,  and  to  interest  on  each  year's 
annual  rent.  Parmer  v.  Parmer,  74 
Ala.  2S5. 

In  stating  an  account  between  a 
mortgagor  and  the  mortgagee  in  pos- 
session, any  surplus  of  receipts  in  anj 
jiear  above  all  the  interest  then  due, 
and  disbursements,  should  be  applied 
in  reduction  of  the  principal,  irrespect- 
ive of  the  fact  whether  there  was  or  was 
not  interest  in  arrear  at  the  time  the 
mortgagee  took  possession.  Moshier  v. 
Norton,  100  111.  63. 

A  tenant  who  sows  crops,  on  land 
subject  to  a  judgment  lien,  may  claim 
them  against  a  purchaser  at  a  subse- 
quent sheriff's  sale;  and  this  rule  ap- 
plies to  land  under  the  lien  of  a  mort- 
gage which  creates  no  estate  in  the 
mortgagee.  Jones  v.  Thomas,  8  Blackf. 
(Ind.)  428,  distinguished.  Heavilon  v. 
Farmers'  Bank  of  Frankfort,  81  Ind. 
249. 

No  action  can  be  maintained  against 
the  mortgagor  by  the  mortgagee  for 
rents  of  the  premises  after  the  fore- 
closure proceedings  have  resulted  in 
the  payment  of  the  mortgage  debt, 
by  its  appearing  that  the  value  of  the 
mortgaged  premises  exceeds  the  debt. 
His  right  to  recover  rent  could  only  be 
for  the  purpos&of  applying  them  on  the 
mortgage  debt.  Morse  v.  Merritt,  no 
Mass.  458.  But  if  the  value  of  the  prem- 
ises be  not  equal  to  the  debt,  he  maj'  re- 
cover rents  for  the  deficiency.  Morse 
f.  Merritt,  no  Mass.  458. 

See  generally  as  to  mortgagor's  right 
to  rents  of  thie  mortgaged  premises. 
Graves  v.  Sayre,  5  B.  Mon.  (Ky.)  390; 
Clark  V.  Curtis,  i  Graft.  (Va.)  289;, 
Chase  v.  Palmer,  25  Me.  341,  346; 
Mayot).  Fletcher,  14  Pick.  (Mass.)  525, 
531;  Teal  V.  Walker,  in  U.  S.  242; 
Longti.  Wade,  70  Me.  358;  M'Kircher 
V.  Hawley,  16  Johns.  (N.  Y.)  289;  Key- 
ser  V.  Hitz,  4  Mackey  (D.  C.)  179; 
Syracuse  City  Bank  v.  Tallman,  31 
Barb.  (N.  Y.)  201;  Reeder  v.  Dargaw, 
15  S.  Car.  175;  Bank  of  Ogdensburgh  v. 
Arnold,  5  Paige  (N.  Y.)  38;  Johnston 
T-  Riddle,  70  Ala.  219;  Leeds  v.  Gifford, 
41  N.  J.  Eq.  464;  Chelton  v.  Green,  65 
Md.  272;  Coffey  v.  Hunt,  75  Ala.  236; 


Wathen-y.  Glass,  54  Miss.  382;  Kountze 
V.  Omaha  Hotel  Co.,  107  U.  S.  378; 
Mississippi  Valley  etc.  R.  Co.  v.  U.  S. 
Express  Co.,  81  111.  534;  Frierson  v. 
Blanton,  :  Baxt.  (Tenn.)  272;  Wooten 
V.  Billinger,  17  Fla.  289;  Boston  Bank 
V.  Reed,  8  Pick.  (Mass.)  459;  WooUey 
V.  Holt,  14  Bush  (Ky.)  7S8;  Lovelace  v. 
Webb,  62  Ala.  271;  Lehman  v.  Talla- 
hassee Mfg.  Co.,  64  Ala.  567;  Scott  v. 
Ware,  65  Ala.  174;  Falkner  v.  Camp- 
bell Printing  Press  etc.  Co.,  74  Ala.  359; 
Morse  v.  Whitcher,  64  N.  H.  51; 
Young  V.  Northern  111.  Coal  &  Iron  Co., 
9Biss.  (U.  S.)  300;  Central  Trust  Co. 
V.  Wabash  etc.  R.  Co.,  30  Fed.  Rep. 
332;  McKim  V.  Mason,  3  Md.  Ch.  186; 
Chinnery  v.  Blackmaw,  3  Doug. 
(Mich.)  391. 

Even  where  the  mortgage  expressly 
pledges  the  rents  with  the  right  in  the 
mortgagee  to  take  possession  upon  de- 
fault, the  mortgagor  is  still  entitled  to 
them  until  the  mortgagee  takes  actual 
possession,  or  possession  be  taken  by  a 
receiver.  Teal  v.  Walker,  ni  U.  S. 
242;  Freedm.an's  Sav.  &  Trust  Co.  v. 
Shepherd,  127  U.  S.  494;  Grant  v. 
Ins.  Co.,  121  U.  S.  117.  At  axij  rate, 
until  demand.  Dow  v.  Memphis  etc. 
R.  Co.,  124  U.  S.  652.  A  mortgagor, 
prior  to,  foreclosure  proceedings,  has 
the  absolute  right  to  the  incomes  of 
his  property.  Central  Trust  Co  v. 
Wabash  etc.  R.   Co.,  30  Fed.  Rep.  332. 

1.  Emblements. — Cooper  v.  Cole,  38 
Vt.  185;  Toby  V.  Reed,  9  Conn.  216; 
Brown  v.  Thurston,  56  Me.  126;  Welp 
V.  Gunther,  48  Wis.  543;  Woodward  v. 
Pickett,  8  Gray  (Mass.)  617;  Gillett  v. 
Balcom,  6  Barb.  (N.  Y.)  370;  Allen  v. 
Elderkin,  62  Wis.  627;  Perle3-  f.  Chase, 
79  Me.  519;  Rankin  v.  Kinsey,  7  111, 
App.  215;  Hewes  v.  Bickford,  49  Me. 
71;  Page  V.  Robinson,  10  Cush.  (Mass.) 
99;  Gregory  v.  Rosencranz,  72  Wis. 
220;  Coleman  v.  Duke  of  St.  Albans,  9 
Vesey  25.  This  right  appertains  to  an 
ice  crop  cut  by  mortgagor  or  his  lessee 
before  foreclosure.  Gregory  v.  Rosen- 
cranz, 72  Wis.  220.  But  a  mortgagor 
cannot  remove  trees  and  shrubs  planted 
in  a  nursery  for  the  purpose  of  cultiva- 
tion and  growth  until  fit  for  sale  or 
transplanting.  Maples  v.  Millon,  31 
Conn.  598;  Chiles  v.  Wallace,  83  Mo. 
84.  A  purchaser  at  foreclosure  sale  is 
entitled  to  crops  then  growing.  Shep- 
ard  V.  Philbrick,  2  Den.  (N.  Y.)  174. 
Even  if  the   mortgagee  is  himself  the 


813 


Mortgagor's  Selatiou 


MORTGAGES. 


To  the  Mortgage, 


place  improvements  on  the  premises;  but  when  he.  does  so,  they 
enure  to  the  benefit  of  the  mortgagee. ^ 

It  is  the  mortgagor's  duty  to  pay  the  taxes  on  the  premises, 
and  to  protect  the  property  from  sale  for  unpaid  taxes.^  He 
cannot  prejudice  the  security  of  the  mortgage  by  acquiring  a 
tax  title  upon  the  land.^ 

Where,  however,  the  mortgagee  is  in  possession  of  the  prem- 
ises and  receiving  the  rents  and  profits,  it  becomes  his  duty  to 
pay  the  taxes ;  and  if  he  permits  the  premises  to  be  sold  for 
taxes,  and  becomes  the  purchaser  at  such  sale,  he  cannot  set  up 
his  tax  title  to  defeat  the  mortgagor's  redemption* 


purchaser.  Lane  v.  King,  8  Wend. 
(N.  Y.)  584.  But  this  right  may  be 
waived.  Sherman  v,  Willett.  42  N.  Y. 
146.  See  also  Landlord  and  Ten- 
ant, subtit.  Emblements,  12  Am.  & 
Eng.  Encyc.  of  Law  708;  Crops,' 4 
Am.  &  Eng.  Encyc.  of  Law  8S7. 

1.  Improvements. — The  mortgagor  in 
possession  has  the  right  to  place  such 
improvements  on  the  premises  as  he 
sees  fit.  Heath  v.  Williams,  25  Me. 
2og.  But  such  improvements,  when 
made,  enure  to  the  benefit  of  the  mort- 
gagee. Pettengill  v.  Evans,  5  N.  H.  54; 
Taylor  v.  Townsend,  8  Mass.  411;  Cor- 
liss V.  McLagin,  29  Me.  115;  Childs  v. 
Dolan,  5  Allen  (Mass.)  319;  Baird  v. 
Jackson.  98  111.  78;  Wharton  v.  Moore, 
84  N.  Car.  479;  Asher  xk  Mitchell,  9 
III.  App.  335.  And  if  made  by  a  pur- 
chaser from  the  mortgagor  with  notice 
of  the  mortgage,  the  same  rule  obtains. 
Booraem  v.  Wood,  27  N.  J.  Eq.  371. 
Where  there  is  a  covenant  in  the  mort- 
gage that  the  mortgagor  is  to  be  allowed 
for  improvements,  the  rule,  of  course,  is 
different.  Phillips  v.  Holmes,  78  N. 
Car.  191. 

If  made  with  consent  of  the  ovpner, 
the  person  making  them  having  no- 
tice of  the  mortgage,  they  enure  to  the 
benefit  of  the  mortgagee.  Coleman  v. 
Witherspoon,  76  Ind.  285;  Catterlin  v. 
Armstrong,  79  Ind.  514;  Frierson  v. 
Blanton,  i  Baxt.  (Tenn.)  272;  Alabama 
etc.  R.  Co.  V.  South  &  North  Ala.  R. 
Co.,  84  Ala.  570. 

Material-men  and  laborers,  furnish- 
ing material  or  labor  for  such  improve- 
ments, stand  in  no  better  position  than 
the  mortgagor,  unless  the  mortgagee 
has,  either  directly  or  impliedly,  as- 
cented  thereto.  Holmes  v.  Morse,  50 
Me. ,102.  In  allowing  compensation  un- 
der the  exercise  of  the  right  of  eminent 
domain,  the  mortgagor  is,  as  a  general 
rule,  recognized  as  the  owner  of  the 
premises,  and  the  mortgagee  may  make 


his  claim  upon  the  proceeds.  Farns- 
worth  V.  Boston,  126  Mass.  i;  Barn- 
stable Sav.  Bank  v.  Boston,  127  Mass. 
254;  Breed  v.  Eastern  R.  Co.,  5  Gray 
(Mass.)  470  note;  Whiting  v.  New 
Haven,  45  Conn.  303;  Mills  v.  Shepard, 
30  Conn.  98.  But  in  the  proceeding  for 
condemnation  the  mortgagee  should  be 
made  a  party;  otherwise  he  may  re- 
cover the  damages  against  the  party 
taking,  bv  separate  action.  Stewart  v. 
Raymond  R.  Co.,  7  Smed.  &  M.  (Miss.) 
568;  Coleburn  v.  State  Sav.  Inst,  90 
111.  152;  Wilson  V.  European  etc.  R. 
Co.,  67  Me.  358;  Kennedy  v.  Mil- 
waukee etc.  R.  Co.,  22  Wis.  581; 
Michigan  Air  Line  R.  Co.  V-  Barnes, 
40  Mich.  383;  Severin  v.  Cole,  38  Iowa 
463;  Bright  V.  Piatt,  32  N.  J.  Eq.  362; 
Trogden  v.  Winona  etc.  R.  Co.,  22 
Minn.  198. 

2.  Taxes. — Dayton  v.  Rice,  47  Iowa 
429;  Kilpatrick  v.  Henson,  St  Ala.  464; 
Annely  v.  De  Saussare,  12  S.  Car.  488; 
Newton  v.  Marshall,  62  Wis.  8. 

3.  Tax  Title. —  McAlpjne  v.  Zitzer, 
119  111.  273;  Boyd  V.  Allen,  15  Lea 
(Tenn.)  81 ;  Cooper  ».  Jackson,  99  Ind. 
566;  Fair  v.  Brown,  40  Iowa  209;  Alli- 
son XK  Armstrong,  28  Minn.  276;  Ful- 
ler V.  Hodgdon,  25  Me.  243;  Kezer  v. 
Clifford,  59  N.  H.  208;  McLaughlin  v. 
Green,  48  Miss.  175;  Nekton  v.  Mar- 
shall, 62  Wis.  8.  The  same  rule  applies 
to  anyone  purchasing  from  the  mort- 
gagor; and  also  to  a  second  mortgagee. 
Avery  v.  Judd,  21  Wis.  262;  Smith  v. 
Lewis,  20  Wis.  350;  Boyd  v.  Allen,  15 
Lea  (Tenn.)  81.  And  where  the  mort- 
gage contains  covenants  of  warranty, 
the  mortgagor  cannot  defeat  the  mort- 
gagee's rights,  or  those  of  the  purchaser 
at  the  foreclosure  sale,  by  buying  the 
property  at  tax  sale  for  definquent  taxes 
existing  at  the  date  of  the  mortgage. 
Porter  v.  Lafferty,  33  Iowa  254. 

4.  Moore  v.  Titman,  44  111.  3°7i 
Brown  v.  Simons,  44  N.  H.  475- 
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An  after-acquired  title  by  the  mortgagor,  where  the  mortgage 
contains  covenants  of  warranty,  enures  to  the  benefit  of  the 
mortgagee  ■}  and  subsequent  purchasers  from  the  mortgagor  with 
notice,  hold  an  after-acquired  title  in  subordination  to  the 
mortgage.** 

2.  Liabilities  of  Mortgagor. — The  mortgagor's  equity  of  redemp- 
tion is  subject  to  sale  under  execution,  and  also  to  attachment, 
for  his  debts.  Such  is  the  general  rule  ;*  although  in  some  of 
the  States  it  can  only  be  subjected  by  a  proceeding  in  equity.* 


Where  a  mortgagee  had  paid  an 
amount  to  an  expert  tax  examiner,  who 
had  examined  the  premises  and  had  suc- 
ceeded in  obtaining  a  reduction  of  the 
taxes  on  the  premises  which  the  mort- 
gagor had  failed  to  pay,  it  was  held 
that  he  was  entitled  to  be  reimbursed 
by  the  mortgagor  this  expenditure,  the 
mortgage  containing  a  clause  that  the 
mortgagor  was  to  pay  all  the  taxes, 
charges  and  assessments  which  should 
be  imposed  by  law  upon  the  premises, 
and  that,  in  default  thereof,  it  should  be 
lawful  for  the  mortgagee  to  pay  the 
amount  of  any  such  charge,  with  any 
expenses  attending  the  same,  the  mort- 
gagor covenanting  to  repay  any  amount 
so  paid.  Equitable  Life  Ins.  Sec.  v. 
Von  Glahn,  107  N.  Y.  637. 

1.  After-Acquired  Title. — Parker  v. 
Jones,  57  Ga.  204;  Massey  v.  Papin,  24 
How.  (U.  S.)  362;  Pratt  v.  Pratt,  96 
111.  ifS4;  Parker  v.  Jones,  57  Ga.  204; 
Flynt  V.  Hubbard,  57  Miss.  471;  Toms 
f.  Boyes,  50  Mich.  352;  Levy  v.  Lane, 
38 La.  An.  252;  Wright  v.  Shumway,  i 
Biss.  (U.  S.)  23.  Not  only  as  against 
the  mortgagor  but  his  heirs.  Work  v. 
Willard,  13  N.  H.  389;  Somes  v.  Skin- 
ner, 3  Pick.  (Mass.)  52.  But  not  as  to 
a  title  acquired  by  the  wife  of  the  mort- 
gagor, even  although  he  furnishes  the 
purchase  money.  McCluref.  Holbrook, 
'39  Mich.  42. 

2.  Hitchcock  v.  Fortier,  65  111.  239. 

3.  Equity  of  Redemption  Subject  to 
Sale  Under  Execution. — Turner  v.  Wat- 
Hns,  31  Ark.  429;  Gushing  v.  Hurd,  4 
Pick.  (Mass.)  253;  Watkins  f.  Gregory, 
6  Blackf.  (Ind.)  113;  State  v.  Lawson, 
6  Ark.  269;  Clinton  Nat.  Bank  v.  Man- 
waring,  39  Iowa  281;  Delano  v.  Wilde, 
n  Gray  (Mass.)  17;  Finlay  v.  Thayer, 
42  111.  350;  Bernstien  v.  Humes.  71 
Ala.  260;  Jenkins  v.  Green,  22  Kan. 
S62;  Andrews  v.  Fiske,  lor  Mass.  422; 
Crooker  v.  Frazier,  52  Me.  405;  Lord 
»•  Crowell,  75  Me.  399. 

But  sale  under  execution  shall  not 
disturb  the  possession  of  the  mortgagee 


where  he  has  taken  possession.  The 
only  remedy  of  the  purchaser  in  such 
case  is  to  redeem.  Dadman  v.  Lamson, 
9  Allen  (Mass.)  85. 

The  equity'  of  redemption  is  subject 
to  attachment  in  cases  where  attach- 
ment will  lie  against  the  property  of 
the  mortgagor.  Wiggin  v.  Heyward, 
iiS  Mass.  514.  And  if,  after  attach- 
ment levied,  tlie  mortgagee  sells  under 
foreclosure  proceedings,  the  attaching 
creditor  may  subject  the  surplus  by 
proceeding  in  equity.  Wiggin  v.  H6y- 
ward,  118  Mass.  514. 

The  mortgagee  himself  may  subject 
the  equity  of  redemption  to  sale  under 
execution  upon  a  judgment  obtained 
by  him  against  the  mortgagor  upon  a 
debt  not  secured  by  the  mortgage. 
Gushing  7'.  Hurd,  4  Pick.  (Mass.)  253. 
Where  there  is  an  absolute  deed  with 
an  obligation  of  the  vendee  to  recon- 
vey  of  such  character  as  to  constitute  a 
mortgage,  the  property  is  subject  to  at- 
tachment or  saie  upon  execution  against 
the  grantor  the  same  as  in  case  of  f6r- 
mal  mortgage.  Glinton  Nat.  Bank  v. 
Mainwaring,  39  Iowa  2S1,  282.  So 
where  there  is  no  written  defeasance 
when  the  conveyance  is  in  fact  a  mort- 
gage. Gassenheimer  v.  Moulton,  So 
Ala.  521. 

The  mortgagee  may  put  the  mort- 
gage debt  in  judgment  against  the 
mortgagor,  and  levj'  the  execution 
upon  the  mortgaged  premises  and  pur- 
chase at  the  execution  sale;  and  if  the 
mortgagor  neglects  to  redeem,  the  es- 
tate will  become  absolute  in  the  mort- 
gagee. Crooker  v.  Frazier,  52  Me. 
405.  Compare  Forsytli  v.  Rowell,  59 
Me.  131.  See  generally  as  to  right  of 
mortgagee  to  have  execution  on  mort- 
gaged debt  against  mortgage  prop- 
erty, Freeby  v.  Tupper,  15  Ohio  467; 
HoUister  v.  Dillon,  4  Ohio  St.  197; 
Fitch  V.  Pinckard,  5  111.  69;  Youse  v. 
McCreary,  2  Blackf.  (Ind.)  24;  Cot- 
tingham  v.  Springer,  88  111.  90. 

4.  Starkr;. Cheatham, 2  Tenn.Ch. 300. 
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The  giving  of  a  mortgage  to  secure  an  obligation  already  exe- 
cuted for  the  payment  of  a  debt,  does  not  prevent  the  creditor 
from  pursuing  his  remedy  at  law  for  its  collection.* 

But  where  there  is  no  written  obligation  or  other  evidence  of 
the  debt  outside  of  the  mortgage,  the  recital  of  indebtedness  in 
the  mortgage  will  not  suffice  to  create  a  personal  liability.  The 
mortgage  must  contain  the  recognition  of  a  personal  liability 
either  in  express  terms  or  by  necessaiy  implication,  otherwise 
the  creditor's  remedy  is  confined  to  the  property  mortgaged.* 

The  mortgagor  in  possession  will  not  be  permitted  to  do  any 
injury  to  the  premises  which  will  have  the  effect  of  impairing  the 
security,  and  he  will  be  restrained  from  so  doing,  by  injunction.^ 


1.  Philadelphia  etc.  R.  Co.  v.  John- 
son, 54  Pa.  St.  127;  Shaw  v.  Burton,  5 
Mo.  478. 

2.  Creditor's ' Remedy. —  Coleman  v. 
Van  Rensselaer,  44  How.  (N.  Y.)  Pr. 
368;  Henry  v.  Be;Il,  5  Vt.  393;  Howell 
V.  Price,  i  P.  Wms.  292. 

Nor  does  the  recital  that  the  surplus 
after  the  sale  shall  be  paid  to  the  mort- 
gagor, and  providing  for  a  policy  of  in- 
surance as  additional  security,  suffice 
to  create  a  personal  liability  by  impli- 
cation. Coleman  v.  Van  Rensselaer,  44 
(N.  Y.)  Pr.  368. 

It  is  provided  by  statute  in  several  of 
the  States  that  in  case  of  mortgages  a 
personal  liability  shall  not  be  created  by 
implication.  New  York,  2  Rev.  Stat. 
1875,  p.  1117;  Minnesota  Rev.  1866, 
ch.  40,  \  6;  California  Civil  Code, 
^  2928;  Oregon  Gen.  Laws  1874,  P-  5'^- 
And  it  is  held  that  a  verbal  agreement 
to  pay  the  debt  will  not  suffice  to  create 
the  personal  liability  where  this  pro- 
vision of  the  statute  exists.  Van  Brunt 
V.  Mismer,  8  Minn.  202.  The  recital 
that  "this  grant  is  intended  as  security 
for  the  payment  of  $500  and  interest" 
does  not  amount  to  an  admission  of 
personal  liability.  Severance  v.  Griffith, 
2  Lans.  (N.  Y.)  38. 

3.  Mortgagor  Restrained  from  Injur- 
ing Premises.  —  Hutchins  v.  King,  i 
Wall.  (U.  S.)  53;  Fairbank  v.  Cud- 
worth,  33  Wis.  358;  Cooper  -v.  Davis, 
ij  Conn.  556;  Coker  v.  Whitlock,  54 
Ala.  180;  State  Sav.  Bank  v.  Kercheval, 
65  Mo.  682;  Adams  v.  Corriston,  7 
Minn.  456;  Salmon  v.  Claggett,  3 
Bland  (Md.)  Ch.  105,  126;  Peterson  v. 
Clark,  15  Johns.  (N.  Y.)  205;  Smith  v. 
Moore,  11  N.  H.  55;  Hippesley  v.  Spen- 
cer, 5  Madd.  422;  Farrant  f.  Lovell,  3 
Atk.  723;  Goodman  v.  Kine,  8  Beav. 
379;  Bagnall  v.  Villar,  L.  R.,  12 
Ch.    D.    812;      Humphreys    v.    Harri- 


son, I  Jac.  &  W.  561;  I  Powell  on 
Mort.  165;  Eden  on  Inj.,  p.  iig.  In 
order  to  render  this  remedy  it  is 
not  necessary  that  the  mortgagor 
should  be  insolvent;  it  suffices  that  the- 
acts  done  or  threatened  are  calculated 
to  impair  the  security'.  Wilson,  v. 
Pinegar,  30  111.  473;  Dorr  v.  Dudderar, 
88  111.  107;  Harris  v.  Bannon,  78  Ky. 
568;  Scott  V.  Webster,  50  Wis.  53; 
Taylor  v.  Collins,  51  Wis.  123.  Comfare 
Robinson  v.  Russell,  24  Cal.  467.  Nor 
is  it  necessary  that  it  appear  that  the 
injury  is  irreparable.  Kerr  on  Injunc. 
16,  17  (2nd  ed.). 

This  remedy  will  be  given  in  faVor  of 
a  part3'  collaterally  liable  for  the  mort- 
gage debt.  A  purchaser  of  part  of  the 
estate  mortgaged  may  have  injunction 
to  restrain  waste  against  the  assignee 
of  the  mortgagor  of  another  part. 
Such  purchaser  stands  in  the  attitude 
of  a  surety  of  the  mortgage  debt. 
Johnson  v.  White,  11  Barb.  (N.  Y.) 
194;    Knarr  v.  Conaway,  42  Ind.  260. 

The  right  to  the  injunction  exists 
against  the  vendee  of  the  mortgagor  in 
possession  of  the  premises.  McCasIin 
V.  State,  44  Ind.  151. 

If  a  mortgagor  commits  waste  subse- 
quently to  the  decree  of  foreclosure,  he 
may  be  restrained  by  injunction,  al- 
though no  injunction  has  been  prayed 
for  in  the  bill.  Goodman  v.  Kine,  8 
Beav.  379;  Mutual  Life  Ins.  Co.  v. 
Bigler,  79  N.  Y.  568. 

The  mortgagee  may  have  the  injunc- 
tion although  the  debt  is  not  due.  Sal- 
mon V.  Claggett,  3  Bland  (Md.)  105,. 
180. 

In  addition  to  granting  injunctions,, 
the  courts  sometimes,  in  order  to  pre- 
vent a  multiplicity  of  suits,  have  de- 
creed an  account  for  waste  already' 
done.  Garth  v.  Cotton,  i  Yes.  528;, 
Jesus   College   v.  Bloom,  3  Atk.  262.. 
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XIII.   MOETGAGEE'S   RELATION    TO    THE    MORTGAGE — 1.    Rights   and 

Duties  of  Mortgagee — («)  Right  OF  Possession  at  Common  Law. 
—While,  under  the  strict  doctrine  of  the  common  law,  the  mort- 
gagee may,  by  virtue  of  the  legal  estate  with  which  he  is  invested, 
enter  upon  the  possession  even  before  condition  broken,  or  re- 
cover against  the  mortgagor  in  ejectment  or  trespass,  yet  this 
right  and  the  remedies  for  its  enforcement  are  only  recognized 
for  the  purpose,  and  to  the  end,  of  enabling  him  to  protect  and 
make  available  the  security  for  his  debt.^ 

The  possession  of  the  mortgagee,  when  obtained,  whether  be- 
fore or  after  default,  cannot  be  divested  by  the  mortgagor, 
except  upon  payment  of  the  debt  secured  ;  and  even  upon  pay- 


But  this  is  rarely  done;  and  it  is  usually 
required  that  it  appear  that  the  injury 
would  be  irreparable  before  the  court 
will  prevent  the  removal  of  the  timber 
already  cut.  Watson  v.  Hunter,  5 
Johns.  (N.  Y.)  Ch.  169.  The  mort- 
gagor may  be  allowed  to  proceed  to 
cut  the  timber  where  he  furnishes  se- 
curity for  the  value  of  the  wood.  Brick 
V.  Getringer,  5  N.  J.  Eq.  391. 

In  some  of  the  States  where  the 
mortgagee  has  the  legal  title  and  right 
of  possession  he  may  have  his  action 
at  law;  as  where  the  mortgagor  cuts 
down  and  carries  away  timber  growing 
upon  the  land,  he  may  sue  in  trespass. 
Stowell  V.  Pike,  2  Greenl.  (Me.)  387; 
Sanders  v.  Reed,  12  N.  H.  558.  Or  in 
trover.  Langdon  -•.  Paul,  22  Vt.  205. 
See  generally  Pettengill  v.  Evans,  5  N. 
H.  54;  Smith  V.  Moore,  11  N.  H.  55; 
Harris  v.  Haynes,  34  Vt.  220;  Mitchell 
V.  Bogan,  11  Rich.  (S.  Car.)  L.  686; 
Hapgood  V.  Blood,  11  Gray  (Mass.) 
400;  Waterman  v.  Mattison,  4  R.  I. 
439.  The  mortgagee  may  have  an  ac- 
tion on  the  case  against  the  mortgagor 
or  other  person  for  any  wrongful  act 
constituting  an  injury  to  the  premises, 
when  he  has  not  such  possession  as  will 
entitle  him  to  the  action  of  trespass. 
Lane  ».  Hitchcock,  14  Johns.  (N.  Y.) 
213.  But  to  sustain  the  action  it  must 
appear  that  the  mortgagee's  security 
has  been  impaired  by  the  wrongful  act. 
Lane  v.  Hitchcock,  14  Johns.  (N.  Y.) 
^'3-  Yet  it  is  not  necessary  to  show 
.that  defendant's  motive  was  to  impair 
the  plaintiflF's  security.  Van  Pelt  v. 
McGraw,  4  N.  Y.  no.  See  also  In- 
junctions, subtit.  Waste,  10  Am.  & 
Eng.  Encyc.  of  Law  822. 

1-  Mortgagee's  Eight  to  Protect  Se- 
CMlty  for  His  Debt.— Smith  v.  Johns,  3 
way  (Mass.)  517;  Furbush  v.  Good- 
'"n,  29  N.  H.  321;  Oilman  v.  Wills,  66 


IS  C.  of  L.— 52 


Me.  273;  Den  v.  Stockton,  12  N.J.  L. 
322;  Walcop  V.  McKenney,  10  Mo. 
229;  Clark  V.  Reyburn,  i  Kan.  2S1; 
Shute  V,  Grimes,  7  Blackf.  (Ind.)  i; 
Jackson  v.  Dubois,  4  Johns.  (K.  Y.) 
216;   McMillan  v.  Otis,  74  Ala,  560, 

The  mortgagee  in  possession,  or  his 
assignee,  in  case  there  has  been  no  re- 
demption of  the  mortgage,  has  such 
title  as  will  enable  him  to  maintain 
trespass  against  the  mortgagor.  Lins- 
cott  V.  Weeks,  72  Me.  506. 

Unle-Ss  the  mortgagor  is  occupying 
the  premises  as  tenant  of  the  mort- 
gagee under  agreement  to  that  effect, 
he  cannot  maintain  an  action  against 
the  mortgagee  for  entering  and  harvest- 
ing the  crops.  Oilman  v.  Wells,  66  Me. 

273- 

The  mortgagee,  after  default,  may- 
take  possession  without  notice,  pro- 
vided he  do  so  peaceably  and  without 
resistance.     Fuller  -v.  Eddy,  49  Vt.  11. 

Where  a  railroad  company  was  build- 
ing a  railroad  upon  the  mortgaged 
premises  under  a  parol  lease  or  unre- 
corded deed  prior  to  the  default,  of 
which  mortgagee  had  knowledge,  the 
mortgagee,  although  by  reason  of  the 
default  he  has  become  entitled  to  the 
possesion,  must  notify  the  railroad 
company  of  his  right  to  possession; 
otherwise  the  licence  of  the  owner  is 
the  licence  of  the  mortgagee.  Master- 
son  V.  West  End  etc.  R.  Co.,  72   Mo. 

342- 

A  mortgage  in  the  usual  common 
law  form,  executed  before  the  statute 
which  deprived  mortgagees  of  the  right 
of  possession,  will  authorize  mortgagee , 
upon  default  to  take  possession  and 
hold  until  the  premises  are  redeemed. 
Hoffman  v.  Harrington,  33  Mich.  392. 

A  voluntary  surrender  of  the  prem- 
ises by  the  rtiortgagor,  and  entry  by 
mortgagee  after  decree  of  foreclosure. 
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ment,  the  mortgagor  cannot  recover  the  possession  by  ejectment ; 
his  remedy  is  in  equity  for  a  release  or  a  reconveyance.^ 

{J})  Right  of  Possession  Under  Statutes. — This  right  of 
possession  is  taken  away  by  statute  in  many  of  the  States.* 

(c)  Mortgagee's  Right  to  Whole  of  Mortgaged  Prem- 
ises.— The  mortgagee  has  the  right  to  have  the  whole  of  the 
mortgaged  premises  subjected  to  the  satisfaction  of  his  debt ;  and 
cannot  be  required  to  apportion  the  premises  with  any  one  who 
has,  subsequently  to  the  mortgage,  obtained  an  interest  in  the 
property,  even  although  the  portion  proposed  to  be  set  off  to 
him  is  amplj'^  sufficient  to  satisfy  the  mortgage.^  Where  any  por- 
tion of  the  mortgaged  premises  has  been  taken  under  the  right 
of  eminent  domain,  the  mortgagee  has  the  right  to  have  the 
money  paid  for  the  property  taken  applied  upon  the  mortgage 
debt.* 


is  not  an  entry  "under  process  of  law." 
Riddle  v.  George,  58  N.  H.  25. 

1.  Mortgagee's  Possession. — Doton  v. 
Russell,  17  Conn.  146;  Phelps  v.  Sage, 
2  Day  (Conn.)  151;  Stewart  v.  Crosby, 
50  Me.  130;  Crosby  v.  Leavitt,  4  Allen 
(Mass.)  410;  Smith  t;.  Kelley,  27  Me. 
237;  Currier  v.  Gale,  9  Allen  (Mass.) 
523;  Howard  v.  Howard,  3  Mete. 
(Mass.)   548. 

After  default  the  mortgagee  may 
maintain  ejectment  without  giving  the 
mortgagor  any  previous  notice;  and 
this  remedy  may  be  enforced  by  a  sec- 
ond mortgagee,  even  although  the  first 
mortgage  be  unsatisfied.  Carroll  v. 
Ballance,  26  111.  2;  Allen  v.  Ranson,  44 
Mo.  263.  And  where  the  mortgagee 
has  entered  for  condition  broken, 
he  may  maintain  trespass  for  mesne 
profits  against  one  in  possession  un- 
der the  mortgagor.  Northampton  Pa- 
per Mills  V.  Ames,  8  Mete.  (Mass.) 
I.  He  may  also,  after  condition  broken, 
by  virtue  of  his  right  of  possession, 
sue  for  injury  to  the  freehold.  Bal- 
lard V.  Ballard  Vale  Co.,  5  Gray 
(Mass.)  468. 

Under  Rev.  Stat.  Me.,  ch.  90,  §  2,  a 
mortgagee  may  recover  possession  be- 
fore default  in  the  absence  of  any  agree- 
ment to  the  contrary.  Hadley  v.  Had- 
ley,  80  Me.  4i;9.  See  also  EjficxMENT, 
subtit.  Parties  Plaintiflf,  6  Am.  &  Eng. 
Encyc.  of  Law  245-2458,  also  p.  245^, 

2.  Statutes  Affeoting  Blgbt  of  Posses- 
sion.—  California  Stat.  1851,  §  260; 
Colorado  Civil  Code  of  Procedure, 
1887,  §  261;  Dakota  R.  Codes,  1883, 
§  1733;  Georgia  Code,  1882,  §  1954; 
Indiana  G.  &  H.  Stat.,  p.  335;  Iowa 
R.  Code,  1880,  §  1938;   Kansas,   Dass- 


ler's  Stat.  1876,  ch.  68,  ^  i;  Kentucky, 
Talliaferro  tj.  Gay,  78  Ky.  496;  Louis- 
iana Civil  Code,  1870,  arts.  3278,  3279, 
3290;  Minnesota  G.  S.  1878,  ch.  75,  § 
29;  Montana  Ter.  Comp.  Stat.,  1887, 
Code  Civ.  Pro.,  ^  371;  Nebraska  Comp. 
Stat.,  1885,  p.  482;  Nevada  G.  S., 
1885,  Civ.  Pro.,  §  3284;  New  Mexico 
Ter.  Comp.  Laws,  1884,  ij  1598;  New 
York,  2  R.  S.  312,  §  57;  Waring  v. 
Smythe,  2  Barb.  (N.  Y.)  Ch.  119;  Ore- 
gon Annot.  Laws,  1887,  P-  3^3i  \  3^^! 
South  Carolina  R.  S.  1873,  P'  53^.  G- 
S.  1882,  %  2.299;  Utah  Civ.  Practice 
Act,  1870,  §  260;  Washington  Ter. 
Code,  1881,  5  546.  I 

But  these  statutes  are  only  operative 
as  to  mortgages  executed  after  their 
passage.  Grimes  v.  Doe,  8  Blackf. 
(Ind.)  371;  Blackwood  v.  VanVleet,  11 
Mich.  252.  It  has  been  held  that  if  the 
mortgagee  has  in  fact  peaceably  ob- 
tained possession  after  default,  he  can 
only  be  ejected  by  the  mortgagor  upon 
his  satisfying  the  mortgage,  notwith- 
standing the  mortgage.  Hennesy  v. 
Farrell,  20  Wis.  42.  Compare  Newton 
V.  McKay,  39  Mich.  3S0;  Morrow  v. 
Morgan,  48  Tex.  304. 

3.  Spencer  v.  Waterman,  36  Conn. 
342. 

4.  Eminent  Domain.— Severin  v.  Cole, 
38  Iowa  463;  Cole  -v.  N.  J.  Midland  R. 
Co.,  28  N.J.  Eq.  127;  Wilson  v.  Euro- 
pean etc.  R.  Co.  67  Me.  358;  Kennedy 
V.  Milwaukee  etc.  R.  Co.,  22  Wis.  581; 
Stuart  V.  Ramond  R.  Co.,  7  S.  « 
M.  (Miss.)  568;  Frogden  v.  Winona 
etc.  R.  Co.,  22  Minn.  198.  But 
it  is  otherwise  in  Massachusetts, 
where  the  statute  provides  for  assess- 
ing the  damages  to  the  owner  of  the 
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{d)  Mortgagee  Is  Purchaser  for  Value. — The  mortgagee, 
as  respects  all  latent  equities  or  secret  trusts,  is  a  purchaser  under 
the  doctrine  of  innocent  purchaser  for  value  without  notice.' 

[e)  Measure  of  Damages  for  Injury  to  Mortgaged 
Premises  by  Mortgagor. — In  a  suit  by  a  mortgagee  for  injury 
to  the  mortgaged  premises,  the  measure  of  damages  is  the  diminu- 
tion in  the  value  of  the  security,  and  not  depreciation  in  the  mar- 
ket value  of  the  property.** 

(/)  Mortgagee's  Right  to  Redeem  from  Tax  Sale. — 
The  mortgagee  has  the  right  to  redeem  from  a  tax  sale.* 

\g)  Mortgagee's  Interest  Not  Attachable  for  His 
Debts. — Previous  to  foreclosure,  the  mortgagee's  interest  in  the 
premises  cannot  be  attached  for  his  debts.* 

{h)  When  Mortgagee's  Right  to  Rents  and  Profits  Ac- 
crues.— A  mortgagee's  right  to  the  rents  and  profits  of  the  mort- 
gaged premises  arises  only  after  he  has  taken  actual  possession,  and 
exists  solely  for  the  purpose  of  protecting  his  security.  Hemustso 
apply  them.^  The  mortgagee  is  entitled  to  have  the  whole  mort- 
gaged premises  as  a  security  for  his  debt,  and  cannot  be  com- 
pelled to  take  less,**  nor  can  he  be  divested  of  possession  until  pay- 
ment.''' As  incident  to  his  right  of  possession,  he  may  sue  in 
trespass  for  any  injury  to  the  freehold,  and  for  waste.* 


■equity  of  redemption,  tlie  proceeding 
being  in  the  nature  of  a  proceeding 
in  rem.  Breed  v.  Eastern  R.  Co., 
5  Gray  (Mass.)  470. 

1.  Mortgagee  Is  Purchaser. — Stockton 
f.  Craddock,  4  La.  An.  285;  Pierce  v. 
Faunce,  47  Me.  507;  Frisbee  v.  Thayer, 
25  Wend.  (N.  Y.)  399;  Hayden  v. 
Snow,  9  Biss.  (U.  S.)  511;  Martin  v. 
Jackson,  27  Pa,  St.  504.  So  also  is  a 
trustee  in  a  deed  of  trust.  New  Orleans 
Canal  and  Banking  Co.  w.  Montgom- 
ery, 95  U.  S.  16;  Keener  v.  Trigg,  98 
U.S.  50. 

He  is  in  the  attitude  of  a  purchaser 
for  value  as  respects  a  purpose  on  the 
part  of  the  mortgagor  to  defraud  his 
creditors.  Hall  v.  Arnold,  i?  Barb. 
(N.  Y.)  599. 

2.  Measure  of  Damages  for  Injury  to 
Premises.— Schalk  v.  Kingsley,  42  N. 
J- L.  32. 

3.  Becker  v.  Howard,  66  N.  Y.  5; 
Brouquet  v.  Sterling,  56  Iowa  357. 

As  to  purchasing  at  tax  sales,  sse 
■Conn.  Mut.  Life  Ins.  Co.  v.  Bulte,  45 
Mich.  113;  Maxfield  v.  Wiley,  46  Mich. 
"252.  The  mortgagee,  whether  he  have 
.  fossession  or  not,  may  purchase  at  tax 
«ale  for  unpaid  city  taxes,  and  if  the 
■collector's  deed  be  invalid,  may  receive 
purchase  money  from  city.  Home 
Savings  Bank  v.  Boston,  131  Mass.  277. 


4.  Brown  v.  Bates,  55  Me.  520 
Eaton  V.  Whiting,  3  Pick.  (Mass.)  484 
Collins  V.  Torry,  7  Johns.  (N.  Y.)  278 
Huntington  v.  Smith,  4  Conn.  235. 

6.  Mortgagee's  Bights  to  Reuts  and 
Profits. — Chapman  v.  Porter,  69  N.  Y. 
276;  Wood  V.  Whelen,  93  111.  153; 
Toomer  v.  Randolph,  60  Ala.  356; 
Davis  V.  Lassiter,  20  Ala.  .i;6i ;  Downs 
V.  Hopkins,  65  Ala.  508;  Greer  v. 
Turner,  36  Ark.  17;  Harrison  -u.  Wyse, 
24  Conn.  I ;  Reitenbaugh  v.  Ludwick, 
31  Pa.  St.  131;  Anthony  v.  Rogers,  20 
Mo.  281;  Dawson  v.  Drake,  30  N.  J. 
Eq.  601 ;  Thorp  v.  Feltz,  6  B.  Mon. 
(Ky.)  6;  Breckenridge  v.  Brooks,  2  A. 
K.  Marsh.  i^Ky.)  335;  Rooney  v.  Crary, 
II  111.  App.  213;  Kellogg  V.  Rockwell, 
19  Conn.  446. 

6.  Spencer  v.  Waterman,  36  Conn. 
342;  Moore  v.  Little  Rock,  42  Ark. 
66, 

7.  Hennesey  v.  Farrell,  20  Wis.  42; 
Brinkmanf.  Jones,  44  Wis.  498;  Dicka- 
son  V.  Dawson,  85  111.  53;  Hubbell  v. 
Moulson,  53  N.  Y.  225;  Martin  v. 
Fridley,  23  Minn.  13;  Fee  v.  Swingly,  6 
Mont.  596;  Roberts  v.  Sutherlin,  4 
Oreg.  2:9. 

8.  Hapgood  f.  Blood,  II  Gray  (Mass.) 
400;  Paige  V.  Robinson,  10  Cush. 
(Mass.)  99;  Fay  v.  Brewer,  3  Pick. 
(Mass.)   203;  Sanders  v.  Reed,  12   N. 
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(z)  Mortgagee  May  Purchase  Equity  of  Redemption.— 
Mortgagee  may  purchase  the  equity  of  redemption  either  by 
direct  negotiation  with  the  mortgagor  or  under  compulsory  saie.^ 
He  may  acquire  any  title  adverse  to  the  mortgagor.^ 

(_;■)  Mortgagee  in  Possession  Should  Pay  Taxes.— It  is 
the  duty  of  the  mortgagee  in  possession,  when  receiving  an  in- 
come from  the  property,  to  pay  the  taxes  upon  it ;  and  if  he  suf- 
fers the  estate  to  be  sold  for  taxes  and  becomes  the  purchaser,  he 
will  hold  the  premises  in  trust  for  the  mortgagor.* 


H.  558;  Mosher  v.  Vehne,  77  Me.  169; 
Atkinson  v.  Hewett,  63  Wis.  396. 

Right  of  Action  as  to  Buildings  Re- 
moved.— Knowledge  of  a  mortgagee  of 
a  sale  by  the  mortgagor  of  a  building, 
situated  on  the  mortgaged  premises, 
without  the  consent  of  the  mortgagee, 
will  not  impair  his  title  to  the  property 
thus  sold.  The  mortgagee  in  posses- 
sion or  his  assignee  has  sufficient  title 
to  maintain  trespass  against  the  mort- 
gagor, there  having  been  no  redemp- 
tion' of  the  mortgage.  Linscott  v. 
Weeks,  72  Me.  506. 

An  action  will  not  lie  by  the  holder 
of  a  note  secured  by  a  mortgage  on  real 
estate,  against  the  purchaser  of  a  house 
which  was  removed  from  the  real  estate 
after  an  action  to  foreclose  the  mort- 
gage had  been  commenced,  although 
the  purchaser  has  actual  knowledge  of 
the  mortgage  lien,  and  that  the  house, 
before  his  purchase,  was  removed  oiT 
the  piortgaged  premises,  where  no 
showing  is  made  that  the  purchaser 
has  knowledge  of  the  insolvencj'  of  the 
mortgagors,  or  that  the  purchaser  acted 
fraudulently  or  with  intent  to  injure 
the  mortgagee.  Tomlinson  v.  Thomp- 
son, 27  Kans.  70. 

A  mortgagee  cannot  enforce  his  lien 
against  buildings  which  have  been  re- 
moved from  the  mortgaged  land,  and 
have  become  part  of  another  freehold. 
Harris  v.  Barmore,  78  Ky.  568. 

1.  Mortgagee  May  Purchase  Equity  of 
Redemption. — Austin  v.  Bradley,  2  Day 
(Conn.)  466;  Trimm  v.  Marsh,  54  N.  Y. 
599;  Shaw  v.  Walbridge,  33  Ohio  St.  i; 
Woodlee  v.  Bunch,  43  Mo.  231:  Blythe 
V.  Richards,  10  S.  &  R.  (Pa.)  261.  If 
by  negotiation  with  the  mortgagor,  it 
will  be  closely  scrutinized.  Pugh  v. 
Davis,  96  U.  S.  332;  Lee  v.  Pierce,  68 
N.  Car.  76;  McKinstry  v.  Conly,  12 
Ala.  678;  Hyndman  v.  Hyndman,  19 
Vt.  9;  McKinstry  v.  Conly ,"12  Ala.  678; 
Ford  V.  Olden,  L.  R.,  3  Eq.  461;  Webb 
V.  Borke,  2  Sch.  &  Lef.  661.  See  gener- 
ally, Remsen  v.  Hay,  2  Edw.   (N.  Y.) 


535;  Ten  Eyck  v.  Craig.  62  N.  Y.  406; 
Hicks  V.  Hicks,  5  Gill  k  J.  (Md.)  75; 
Green  v.  Butler,  26  Cal.  595;  Shelton 
V.  Hampton,  6  Ired.  (N.  Car.)  L.  216; 
Knight  V.  Majoribanks,  2  Mac.  &  G, 
10;  Blythe  v.  Richards,  10  S.  &  R.  (Pa.) 
261;  Cholmondeley  v.  Clinton,  2  Jac. 
&  Walk.  183;  Austin  v.  Bradley,  2 
Day  (Conn.)  466.  He  may  even  pur- 
chase the  equity  of  redemption  at  exe- 
cution sale  upon  a  judgment  rendered 
for  his  own  debt.  Trimm  v.  Marsh,  54 
N.  Y.  599. 

2.  May  Acquire  Adverse  Title. — Har- 
rison V.  Roberts,  6  Fla.  711;  Walthal 
V.  Rives,  34  Ala.  gi. 

Where  mortgaged  property  is  taken 
under  the  right  of  eminent  domain,  the 
mortgagee's  lien  attaches  upon  the 
damages  fund.  Chicago  etc.  R.  Co.  v. 
Chamberlain,  84  111.  333;  Piatt  v. 
Bright,  31  N.  J.  Eq.  81;  Bank  of 
Auburn  v.  Roberts,  44  N.  Y.  192;  Ball 
V.  Green,  90  Ind.  75;  Brown  v.  Stewart, 
I  Md.  Ch.  87;  Astor  v.  Hoyt,  5  Wend. 
(N.  Y.)  603;  Gimbel  v.  Stolts,  59  Ind. 
446. 

It  has  been  held  that  a  settlement  of 
the  damages  with  the  mortgagor  is  con- 
clusive on  the  mortgagee.  Knoll  o. 
New   York  etc.   R.   Co.,   121   Pa.  St. 

467- 

The  mortgagee  should  be  made  a 
party  to  the  condemnation  proceedings. 
Severin  v.  Cole,  38  Iowa  463;  Sherwood 
V.  La  Fayette,  109  Ind.  411.  He  is  a 
necessary  part  to  an}'  proceeding  which 
may  affect  his  interests  in  the  mort- 
gaged propertv.  Woodruif  v.  Cook,  2 
Edw.  (N.  Y.)  259;  Hozie  t).  Carr,  I 
Sumn.  (U.  S.)  573;  Bartlett  v.  Gale,  4 
Paige  (N.  Y.)  503. 

A  mortgagee  of  land  sold  upon  exe- 
cution may  purchase  the  land  from  one 
who  has  become  the  purchaser  at  the 
execution  sale,  provided  no  undue  ad- 
vantage is  taken,  and  the  mortgagee 
acts  in  good  faith.  Dennis  v.  Tomlin- 
son, 49  Ark.  568. 

3.  Mortgagee    in    Possession   Should 
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{k)  Repairs  by  Mortgagee  in  Possession. — It  is  the  duty 
of  a  mortgagee  in  possession  to  keep  the  property  in  proper  and 
ordinary  repair;  and  upon  failure  so  to  do,  he  is  hable  for  all 
damages  caused  by  such  failure,  although  he  may  not  have  been 
guilty  of  bad  faith. ^ 

2.  Liabilities  of  Mortgagee— («)  Mortgagee  in  Possession 
Must. Account  for  Rents  and  Profits. — A  mortgagee  in 
.possession  must  account  for  the  rents  and  profits.^  He  is  held  to 
reasonable  care  and  diligence  in  obtaining  rents  and  profits  ;  and 
in  the  absence  of  gross  negligence,  will  only  be  required  to  account 
for  the  rents  actually  received.^ 


Pay  Taxes. — Moore  v.  Titman,  44  111. 
367;  Ten  Eyck  v.  Craig,  62  N.  Y.406. 

A  mortgagee  in  possession  before 
'  foreclosure,  buying  or  paying  off  an 
outstanding  lien  for  the  purpose  of  pro- 
tecting his  possession,  shall  have  what 
he  has  paid  with  legal  interest  and 
no  more.  Comstock  v.  Michael,  17 
Neb.  288. 

Compensation  for  Permanent  Im- 
provements.— Rents  and  profits  which 
accrued  before  a  tender  and  refusal, 
maj'  be  set  off  against  the  permanent 
improvements  shown  to  have  been 
made,  though  any  excess  thereof  above 
the  value  of  such  improvements  cannot 
be  recovered  against  the  mortgagee, 
when  in  possession  under  a  sale  fore- 
<;Iosing  the  mortgage;  but  the  mort- 
.gagor  is  entitled,  on  redemption,  to  all 
the  rents  and  profits  accruing  after 
his  tender  and  offer  to  redeem,  and  to 
interest  on  each  year's  annual  rent. 
Parmer  v.  Parmer,  74  Ala.  285. 

1.  Repairs. — Davidson  v.  Cox,  11 
Neb.  250. 

2.  Must  Account  for  Rents  and  Profits. 
—Matthews  v.  Memphis  etc.  C.  R.  Co., 
108  U.  S.  368;  Booth  V.  Baltimore 
Steam  Packet  Co.,  63  Md.  39.  But  he 
is  entitled  to  have  them  appropriated 
toward  the  satisfaction  of  the  debt  when 
the  mortgaged  property  is  insufficient. 
Williams  v.  Bartlett,  4  Lea  (Tenn.) 
■624, 

3.  Qiiinn  v.  Brittain,  3  Edw.  (N.  Y.) 
Ch.  314. 

As  between  mortgagor  and  mort- 
gagee, where  the  latter  is  in  possession 
in  the  acknowledged  character  of  mort- 
gagee, the  principles  are  plain  and  well 
defined,  and  are  applied  for  the  mutual 
benefit  of  both  parties.  But  where  the 
possession  is  held  adversely  to  the 
mortgagor,  with  denial  of  'the  right 
of  redemption,  the  principles  of  the  ac- 
count are  quite  different,  and  are  ap- 
plied with  more   or  less   rigor  against 


the  wrongdoer,  according  to  the  circum- 
stances of  the  case.  Booth  v.  Baltimore 
Steam  Packet  Co.,  63  jNld.  39;  Walsh 
V.  Rutgers'  Fire  Ins.  Co.,  13  Abb.  (N. 
Y.)  Pr.  43;  Van  Buren  v.  Olmstead,  5 
Paige  (N.  Y.)  9;  Shaeffer  v.  Cham- 
bers, 2  Halst.  (N.  J.)  Eq.  548;  Barron  v. 
Pauline,  38  Ala.  292;  Moore  v.  Titman, 
44  111.  367;  Milliken  v.  Bailey,  61  Me. 
316;  Strong  V.  Allen,  44  ill.  42S;  Har- 
per V.  Ely,  70  111.  581;  Montague  f, 
Boston  etc.  R.  Co.,  124  Mass.  242; 
Murdock  v.  Clark,  59  Cal.  683;  Moos- 
hier  v.  Norton,  100  N.  Y.  63;  Parkin- 
son V.  Hanbury,  L.  R.,  2  House  of  Lords 
i;  Hughes  v.  Williams,  12  Vesey  493. 
See  Chapman  ti.  Porter.  69  N.  V.  276. 
Compare  Earnett  v.  Nelson,  54  Iowa 
41.  He  is  liable  for  rent  lost  through 
gross  negligence  of  his  agent.  Mon- 
tague V.  Boston  etc.  R.  Co.,  124  Mass. 
242.  Where  the  mortgagee  per- 
sonally occupies  the  premises,  the 
valueof  the  occupation  must  be  deter- 
mined bv  experts.  Montgomery'  -'.  Chad- 
wick,  7  Iowa  114;  Moore  v.  DeGraw, 
5  N.  J.  Eq.  346;  Van  Buren  v.  Olm- 
stead, 5  Paige  (N.  Y.)  9;  Johnson  v. 
Miller,  i  Wils.  (Ind.)  416;"  Smart  v. 
Hunt,  I  Vern.  418;  Trulock  v.  Robey, 
15  Sim.  265. 

If  the  mortgagee  has  exercised  proper 
care  and  diligence  in  renting  the  prem- 
ises, he  is  not  accountable  for  injury  to 
the  premises  by  the  tenant,  done  without 
his  linowledge.  Onderdonk  v.  Gra3',  19 
N.J.  Eq.  65;  Hubbard  v.  Shaw,  12  Al- 
len (Mass.)  120.  If  he  has  not  kept 
proper  accounts  of  the  rents,  he  is 
chargeable  with  what  he  might  have  re- 
ceived. Dexter  v.  Arnold,  2  Sumn. 
(U.  S.)  loS;  Van  Buren  z'.  Olmstead, 
5  Paige  (N.  Y.)  9;  Clark  -u.  Smith, 
Saxt.  (N.  J.)  121;  Gordon  v.  Lewis,  2 
Sumn.  (U.  S.)  143;  Montgomery  v. 
Chadwick,  7  Iowa  114. 

The  holderof  a  second  mortgage  may 
compel  the  holder  of  a   first  mortgage 
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who  has  taken  possession  for  the  pur- 
pose of  foreclosure  to  account  for  all 
rents  he  might  have  received  by  due 
diligence  for  the  hornestead  which  the 
mortagor  had  in  the  mortgaged  prem- 
ises, which  he  had  released  in  the  first 
mortgage  but  not  in  the  second.  Rich- 
ardson XI.  Wallis,  5  Allen  (Mass.)  78. 

The  mortgagee  must  account  for  the 
rents  so  received;  and  this  liability  to  ac- 
count is  an  incident  to  the  mortgagor's 
right  of  redemption.  Toomer  v.  Ran- 
dolph, 60  Ala.  336;  Daily  v.  Abbott, 
40  Ark.  2^75.  And  must  be  enforced 
in  equity.  Fareis  v.  Houston,  78 
Ala.  250;  Bell  v.  Mayor  of  N. 
Y.,  10  Paige  (N.  Y.)  49;  Chap- 
man V.  Smith,  9  Vt.  153;  Seaver  v. 
Durant,  39  Vt.  103;  Givens  v.  McCal- 
mont,  4  Watts  (Pa.)  460;  Farrant  v. 
Lovell,  3  Atk.  723;  Daniel  v.  Coker,  70 
Ala.  260.  See  further  as  to  mortgagee's 
liability  to  account.  Anthony  ,1;.  Rogers, 
20  Mo.  281;  Chapman  v.  Porter,  69  N. 
Y.  276;  Ruckman  v.  Astor,  9Paige  (N. 
Y.)  517;  Breckenridge  v.  Brook,  2 
A.  K.  Marsh.  (Ky.)  335;  Tharp  -v. 
Feltz,  6  B.  Mon.  (Ky.)  6;  Harrison  v. 
Wyse,  24  Conn,  i;  Kellogg  v.  Rock- 
well, 19  Conn.  446;  Reitenbaugh  v. 
Ludwick,  31  Pa.  St.  131;  Moore  v.  De- 
Graw,  I  Halst.  (N,  J.)  Ch.  346;  Lati- 
mer t/.  Moore,  4  McLean  (U.  S.)  no; 
Davis  V.  Lassiter,  20  Ala.  561;  Braj'ton 
71.  Jones,  5  Wis.  117;  Ten  Eyck  v.  Cas- 
pad,  15  Iowa  524;  Scott  v.  Ware,  65 
Ala.  174:  Murdock  v.  Clark,  59  Cal. 
683;  Dennis  v.  Hopkins,  65  Ala.  508; 
Greer  t;.  Turner,  36  Ark.  17;  Moshier-?'. 
Norton,  100  111.  63;  Walton  v.  With- 
ington,  9  Mo.  545;  McConnell  v.  Holo- 
bush,  II  111.61;  Harrison  7'.  Wyse,  24 
Conn,  i;  Magnusson  v.  Charleson,  9 
111.  App.  194;  Downs  V.  Hopkins,  65 
Ala.  509. 

Even  after  condition  broken  the 
mortgagee  has  no  rights  to  the  rents  and 
profits  until  he  has  taken  actual  pos- 
session. Teal  V.  Walker,  in  U.  S.  24. 
Where  the  statute  of  a  State  provided 
that  "  a  mortgage  of  real  property  shall 
not  be  deemed  a  conveyance  so  as  to 
enable  the  owner  of  the  mortgage  to  re- 
cover possession  of  the  real  property 
without  a  foreclosure  and  sale  according 
to  law,"  the  mortgagee  is  not  entitled  to 
rents  and  profits  until  he  gets  posses- 
sion under  a  decree  of  foreclosure. 
Teali;.  Walker,  III  U.S.  242.  A  railroad 
mortgage  upon  the  present  and  future 
acquired  property  of  the  company,  and 
-upon  its  incomes  and  profits,  is  a  prior 
lien  upon  its  earnings,  only  after  pay- 


ment of  all  operating  expenses  durin" 
the  time  the  road  is  in  the  posses- 
sion of  the  company.  Hale  v.  Frost 
99  U.  S.  3S9. 

Where  a  mortgage  includ.es  rents  and. 
profits,  so  long  as  the  mortgagor  re- 
mains in  possession  they  belong  to  him,, 
and  may  be  subjected  by  his  genera! 
creditors.  American  Bridge.  Co.  v.. 
Heidelbach,  94  U.  S.  798;  Galveston  R. 
Co.  V.  Cowdrey,  11  Wall.  (U.  S.)  459; 
Gilman  v.  Illinois  etc.  Tel.  Co.,  oi  U 
S.  603. 

When  it  becomes  necessary  to  sub- 
ject the  rents  because  of  the  inadequacy 
of  the  security,  a,  receiver  is  usually  ap- 
pointed. Young  V.  Hail,  6  Lea  (I'enn.} 
179,  182;  Williams  v.  Bartlett,  4  Lea 
(Tenn.)  620;  Henshaw  v.  Wells,  9. 
Humph.  (Tenn.)  568;  WooUey  v.  Holt, 
14  Bush  (Ky.)  788;  Schreiber  t).  Carey,. 
48  Wis.  208. 

Where  the  mortgagee  does  take  pos- 
session he  must  apply  the  rents  and 
profits  towards  the  extinguishment  of 
the  debt,  except  where  he  has  a  claim 
to  reimbursement  for  expenditures 
made  in  protecting  his  security;,as  in 
payment  of  taxes,  removing  prior  en- 
cumbrances, and,  when  litigated,  the 
costs  of  defending  against  them,  and 
other  necessary  expenditures  for  the' 
protection  of  his  security.  Hubbell  v. 
Moulson,  53  N,  Y.  225. 

Where  the  mortgagee  has  conveyed 
by  warranty  deed,  this  is  tantamount 
to  taking  possession,  and  will  invest  the 
mortgagor,  upon  redeeming,  with  the 
right  to  an  account  of  rents  and  profits. 
White  V.  Maynard,  54  Vt.  575. 

A  mortgagee  in  possession  will  not  be 
held  accountable  for  anything  more 
than  the  actual  rents  and  profits  re- 
ceived. ,  He  will  not  be  held  to,  ac- 
count according  to  the  value  of  the 
property,  but  for  what  he  should  with 
reasonable  care  and  attention  have  re- 
ceived. A  mortgagee  in  possession  is- 
allowed  for  necessary  expenses  in  man- 
aging the  property.  Murdock  v.  Clark,. 
59  Cal.  683. 

Under  Oregon  Gen.  L,  1843-1872,  k 
323,  ch.  4,  tit.  I,  providing  that  a  mort- 
gage of  realty  shall  not  be  deemed  a 
conveyance  enabling  owner  of  mort- 
gage to  recover  possession  without 
foreclosure  and  sale,  it  was  held  that 
the  rule  that  the  mortgagee  is  not 
entitled  to  the  rents  and  profits  before 
actual  possession,  applies  even  when  the 
mortgagor  covenants  in  the  mortgage 
to  surrender  the  mortgaged  property  on 
default    in    payment    of  the  debt,  and 
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Ordinarily,  the  rents  and  profits  should  be  first  applied  to  the 
payment  of  the  interest  on  the  debt,  and  what  remains  should  be 
applied  upon  the  debt  proper.^ 


nevertheless  refuses  to  deliver  it  after 
default,  and  drives  the  trustee  to  his 
action  to  enforce  the  trust.  Teal  v. 
Walker,  iii  U.  S.  242. 

A  mortgagee  of  a  crop  raised  upon 
rented  land  cannot  recover  the  crop 
from  a  sufesequent  mortgagee  in  pos- 
session of  it,  who  has  paid  the  rent  and 
expenses  of  gathering  and  preparing  it 
for  market  with  his  consent,  without 
first  pa3'ing  or  tendering  him  the  rent 
and  expenses  paid  by  him.  McKennon 
V.  May,  39  Ark.  442. 

When  the  mortgagor  is  allowed  to 
remain  in  possession  after  the  law  day 
of  the  mortgage,  although  default  has 
been  made  in  the  payment  of  the 
secured  debt,  he  is  entitled  to  take  the 
rents  and  profits  to  his  own  use,  unless 
they  are  specifically  pledged ;  and  the 
mortgagee  cannot  assert  aright  to  them, 
as  a  legal  incident  of  the  mortgage,  al- 
though he  may  claim  and  intercept  them 
by  exercising  either  his  legal  o  r  equit- 
able remedies;  that  is,  by  notice  to  the 
tenant  to  pay  the  rents  to  him  as  they 
accrue,  or  by  entry  on  the  lands,  or  by 
recovering  the  possession  by  action  at 
law,  or  by  filing  a  bill  for  foreclosure, 
and  having  a  receiver  of  the  rents  and 
profits  appointed;  but  merely  filing  a 
bill  for  foreclosure,  without  the  ap- 
pointment of  a  receiver,  does  not  inter- 
fere with  the  mortgagor's  right  to  the 
rents  and  profits.  Scott  v.  Ware,  65 
Ala.  174. 

In  ordinary  cases,  the  mortgagee  can 
always  claim  the  rents,  income  and 
profits  of  the  mortgaged  property,  after 
the  law  day  or  forfeiture  of  the  mort- 
gage; but  he  is  required  to  be  active  in 
making  his  claim,  either  by  giving  no- 
tice to  the  tenants  or  lessees  in  poses- 
sion,  or  by  filing  a  bill  for  foreclosure 
and  having  a  receiver  appointed ;  and  he 
acquires  no  lien  by  his  bill  until  a  re- 
ceiver is  appointed,  nor  can  the  receiver 
recover  rents  which  have  accrued  before 
his  appointment,  and  which  are  then  in 
the  hands  of  an  agent  of  the  mortgagor. 
Johnston  v.  Riddle,  70  Ala.  219. 

One  having  an  interest  in  a  security 
may  advance  what  is  fairly  necessary 
for  its  preservation,  and  retain  such  ad- 
vances out  of  the  proceeds  before  cred- 
iting anything  on  his  debts.  (In  this 
case  necessary  advances  for  picking  a 
mortgaged  cotton  crop,  and  for  a  gin  to 


gin  it,  were  allowed  out  of  the  first  pro- 
ceeds of  the  crop,  as  necessary  expenses 
to  preserve  it.)  Hughes  f.  Johnson,  38 
Ark.  285. 

On  statement  of  the  account  between 
mortgagor  and  mortgagee,  under  a  bill 
to  redeem,  a  mortgagee  in  possession 
will  only  be  charged  witli  rents  actually 
received,  unless  he  has  been  guilty  of 
wilful  default,  or  gross  negligence;  and 
the  rents  must  be  estimated  on  the  value 
of  the  property  when  he  took  posses- 
sion, without  regard  to  permanent  im- 
provements afterwards  erected  by  him. 
Gresham  v.  Ware,  79  Ala.  192.  See 
Coffey  v.  Hunt,»75  Ala.  236;  Comstock 
V.  Michael,  17  Neb.  288. 

The  liability  of  the  mortgagee  to  ac- 
count is  only  cognizable  in  the  courts 
of  equit3',  and  is  an  incident  to  the 
mortgagor's  right  to  redeem.  Seaner 
V.  Durant,  39  Vt.  103;  Bell  v.  Mayor  of 
N.  Y.,  10  Paige  (N.  Y.)  49;  Hubbell  v. 
Moulson,  53  N.  Y.  225;  Farrant  v. 
Lovell,  3  Atk.  723;  Dexter  v.  Arnold,. 
2  Sumn.  (U.  S.)  108;  Gordon  v.  Ho- 
bart,  5  Story  (U.  S.)  243;  Chapman  v. 
Smith,  9  Vt.  153;  Givens  v.  McCal- 
mont,  4  Watts  (Pa.)  464. 

The  accounts  are  binding  upon  sub- 
sequent encumbrancers;  and  this  is  so 
even  if  the  accounts  are  settled  between 
the  mortgagor  and  mortgagee  out  of 
court.  Knight  v.  Bampfield,  i  Vern. 
120;  Unixon  v.  Vize,  2  Dru.  &  War. 
192. 

1.  How  Rents  and  Profits  Shoidd  he  Ap- 
plied.— McConnell  v.  Holobush,  n  111. 
61;  Walton  V.  Withington,  9  Mo.  545; 
Reitenbaugh  v.  Ludwick,  31  Pa.  St. 
131;  Chapman  v.  Porter,  69  N.  Y.  276; 
Harrison  t'.  Wyse,  24  Conn,  i;  Thorp 
V.  Feltz,  6  B.  Mon.  (Ky.)  6;  Kellogg  v. 
Rockwell,  19  Conn.  446;  Breckenridge 
V.  Brook,  2  A.  K.  Marsh.  (Ky.)  335; 
Mahone  v.  Williams,  39  Ala.  202;  John- 
son V.  Miller,  i  Wils.  (Ind.)  416;  Elmer 
V.  Loper,  25  N.  J.  Eq.  475;  Gould  v. 
Tancred,  2  Atk.  533;  Shephard -z).  Elliot, 
4  Madd.  2154;  Anthony  v.  Rogers,  20 
Mo.  281. 

Where  there  is  a  net  surplus  of  rents 
applicable  to  the  payment  of  interest, 
annual  rests  in  the  computation  of 
interest  should  be  made.  Green  v. 
Westcott,  13  Wis.  606;  Reed  v.  Reed, 
10  Pick.  (Mass.)  398;  Gladding  v.  War- 
ner, 36  Vt.  54.     And  this  is  the  rule  as 
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(b)  Mortgagee  in  Possession  Should  be  Allowed,  for 
Repairs. — Repairs  made  by  the  mortgagee  must  be  allowed 
him  in  accounting.^ 


well  where  mortgagee  is  personally  in 
possession  as  where  he  has  a  tenant. 
Wilson  V.  Metcalfe,  i  Russ.  530;  Morris 
V.  Islip,  20  Beav.  654.  Undqr  this  rule, 
the  balance  remaining  after  discharging 
the  interest  is  applied  to  reduce  the  prin- 
cipal; but  if  insufficient  to  discharge  the 
interest  the  balance  of  interest  must  not 
be  added  to  the  principal,  as  the  effect  of 
this  would  be  to  charge  interest  upon  in- 
terest. Connecticut  IJ.  Jackson,  i  Johns. 
(N.  Y.)  Ch.  I ;,  17;  Stone  v.  Seymour, 
15  Wend.  (N.  Y.)  19,  24;  Jencks  v. 
Alexander,  11  Paige  (N.  Y.)  619,620; 
French  v.  Kennedy,  7  Barb.  (N.  Y.) 
452;  Bennett  v.  Cook,  1;  Thomp.  &  C. 
(N.  Y.)  134;  Snavely  v.  Pickle,  29 
Gratt.  (Va.)  27.  On  the  other  hand, 
where  the  mortgagee's  disbursements 
have  exceeded  the  receipts  of  rents, 
this  excess  should  be  added  to  the  debt, 
and  annual  rests  made  so  as  to  charge 
the  mortgagor  with  interest  on  the  dis- 
bursements. Vanderhaise  v.  Hughes, 
13  N.  J.  Eq.  410.  As  a  general  rule,  if, 
at  time  mortgagee  takes  possession, 
interest  is  in  arrear,  annual  rests  are 
not  made  until  the  interest  is  paid  off. 
Wilson  V.  Cluer,  3  Beav.  140.  And  ac- 
cording to  some  authorities  not  until 
the  whole  mortgage  debt  is  paid.  Latter 
V.  Dashwood,  6  Sim.  462;  Finch  v. 
Brown,  3  Beav.  70;  Morris  v.  Islip,  20 
Beav.  654;  Thorneycroft  v.  Crockett, 
2  H.  L.  Ca.  239;  Horlock  v.  Smith,  i 
Coll.  Ch.  287.  If  the  mortgage  is  as- 
signed after  mortgagee  takes  posses- 
sion, no  rest  in  computation  of  interest 
at  that  time  should  be  made.  Boston 
Iron  Co.  V.  King,  2  Cush.  (Mass.)  400. 

If  there  has  been  no  application  of 
the  rents,  and  the  mortgagor  has  in  the 
meantime  paid  off  the  debt,  he  may  re- 
cover of  the  mortgagee  the  value  of  the 
rents.  Freytag  -v.  Holland,  23  N.  J. 
Eq.  36;  Woodw.  Felton,9  Pick.  (Mass.) 
171, 

The  mortgagee  is  equally  liable  to 
account  for  rents,  whether  they  have 
been  received  before  or  after  default — 
Davis  V.  Lassiter,  20  Ala.  561;  and 
where,  while  occupying  the  premises  as 
tenant  for  a  stated  period,  he  purchased 
the  mortgage  and  continued  in  posses- 
.sion  after  the  expiration  of  his  term,  he 
is  to  be  regarded  as  mortgagee,  and  not 
as  tenant  holding  over.  Moore  v. 
Degraw,  I   Halst.  (N.  J.)  Ch.  346;  An- 


derson V.  Lanterman,  27  Ohio  St 
104. 

The  assignee  of  the  mortgage  is  under 
the  same  obligation  as  to  accounting 
that  rests  upon  the  mortgagee,  whether 
to  the  mortgagor  or  purchaser  of  the 
equity  of  redemption.  Ruckman  v. 
Astor,  9  Paige  (N.  Y.)  517;  Strang  v. 
Allen,  44  111.  428;  Gelston  v.  Thompson, 
29  Md.  595. 

An  equitable  mortgagee  is  under  the 
same  obligation  to  account  as  one  hold- 
ing the  legal  title.  Brayton  v.  Jones, 
5  Wis.   117. 

The  holder  of  second  mortgage  may 
compel  first  mortgagee,  who  has  taken 
possession,  to  account  for  all  rents  he 
might  have  received  by  due  diligence. 
Richardson  v.  Wallis,  5  Allen  (M-ass.) 
78. 

Where  the  ■  mortgagee,  having  pur- 
chased at  foreclosure  sale,  had  entered 
upon  the  premises  and  received  the 
rents  and  profits,  and  subsequent!}'  the 
mortgagoriwas  permitted  to  redeem,  he 
was  held  chargeable  with  the  rents  so 
received.     Ten  Ejxk  v.  Casad,  15  Iowa 

524- 

1.  Repairs. — Harper's  Appeal,  64  Pa. 
St.  315;  Strong  V.  Blanchard,  4  Allen 
(Mass.)  538;  Adkins  v.  Lewis,  5  Oreg. 
292;  Nusom  V.  Clarkson,  4  Hare  97; 
Landon  v.  Hooper,  6  Beav.  246;  Booth 
V.  Baltimore  Steam  Packing  Co.,  63 
Md.  39. 

It  is  his  duty  to  so  apply  the  rents 
when  the  repairs  are  necessary  for  the 
protection  of  the  property.  Barnett  v. 
Nelson,  54  Iowa  41.  And  he  should 
have  credit  also  for  permanent  repairs, 
when  they  appear  to  have  been  proper 
expenditures  for  the  benefit  of  the 
estate.  Bollinger  v.  Choteau,  20  Mo. 
89.  But  they  must  be  beneficial  to  the 
estate.  If  merely  ornamental,  or  for 
the  purpose  of  rendering  the  place  more 
comfortable  while  the  mortgagee  is  oc- 
cupying the  premises,  they  will  not  be 
allowed.  Madison  Ave.  Church  v. 
Oliver  St.  Church,  41  Supr.  Ct.  (N. 
Y.)  369.  A  mortgagee  charged  with 
pew  rents  was  refused  credit  for  the 
expense  of  conducting  the  religious  ser- 
vices. Madison  Ave.  Church  v.  Oliver 
St    Church,   41   Super.  Court  (N.  Y.) 

It  is  no  ground  for  disallowing  credit 
for  the    repairs   that  they  exceed  the 
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(t)  Mortgagee  ix  Possession  Only  Allowed  for  Needful 
Improvements. — Improvements  made  by  the  mortgagee,  except 
when  made  with  the  consent  of  the  mortgagor,  even  if  of  perma- 
nent value  to  the  estate,  will  not  be  allowed  him  in  the  account- 
ing, unless  they  appear  to  have  been  needful  in  order  to  keep  the 
place  in  a  proper  state  of  repair.^ 


rente  and  profits,  ivhen  they  appear  to 
have  been  necessarj-.  Reed  v.  Reed, 
10  Pick.  (Mass.)  398. 

A  mortgagee  in  possession  after  sale 
on  foreclosure  is  not  entitled  to  compen- 
sation for  repairs  and  improvements. 
Marshall  v.  Stewart,  So  Ind.  189. 

1.  Improvements. — Benedict  v.  Gil- 
man,  4  Paige  (X.  Y.)  58;  Bell  v.  Mayor 
etc.  of  X.  Y.,  10  Paige  (X.Y.)  49; 
Moore  v.  Cable,  i  Johns.  (X.  Y.)  Ch. 
385;  Quin  V.  Brittain,  HofF.  (X,  Y.) 
Ch.  354;  Mickles  v.  Dillaye  17  X".  Y. 
So;  Wetmore  v.  Roberts,  10  How.  (X. 
Y.)  Pr.  51;  Harper's  Appeal,  64  Pa.  St. 
315;  Russell  V.  Blake,  2  Pick.  (Mass.) 
505;  Clark  V.  Smith,  Saxt.  (X.J.)  121; 
Hidden  -■.  Jordon,  28  Cal.  301 ;  Lown- 
des f.  Chisholm,  2  McCord  (S.Car.) 
Ch.455;  Ruby  ti.  Ab3-ssinian  Society  of 
Portland,  15  Me.  306;  Hopkins  -'. 
Stephenson,  i  J.  J.  Marsh.  (K_t.)  341; 
Neale  :•.  Hugthrop,  3  Bland  (Md.) 
Ch.  590;  Dougherty  v.  McColgan,  6  G. 
&J.  (Md.)275;  McCarron  f.  Cassidy, 
18  Ark.  34. 

But  while  the  mortgagee  is  not  to  be 
allowed  credit  for  permanent  improve- 
ments put  upon  the  premises  without 
the  mortgagor's  consent,  he  is  not  to'  be 
charged  with  the  increased  rents  and 
profits  occasioned  bv  the  improvements. 
Bell  V.  Maj'OT  etc.  of  N.  Y.,  10  Paige 
(X.  Y.)  49;  Moore  v.  Cable,  i  John. 
(X.Y.)  Ch.38s;  Morrison  v.  McLeod, 
2  Ired.  (X.  Car.)  Eq.  108;  Clark  v. 
Smith,  Saxt.  (X.J.)  121,138.  Other- 
wise, however,  where  such  improve- 
ments were  made  previous  to  the  mort- 
gagee's entry.  Merriam  v.  Barton,  14 
Vt  501. 

Where  a  mortgagee  has  purchased 
the  equity  of  redemption,  he  will  be  held 
liable  to  account  to  a  subsequent  mort- 
gagee for  rents  received  while  he  was  in 
possession  as  mortgagee.  Harrison  v. 
Wyse,  24  Conn.  i. 

Where  the  mortgagee,  having  pur- 
chased at  foreclosure  sale,  had  put  val- 
uable improvements  upon  the  premises 
under  the  bona  fide  belief  that  he  had 
the  absolute  ownership  of  the  property, 
he  was  allowed  the  value  of  these  im- 
provements in  the  accounting.     Cooke 


V.  Culbertson,  9  X'ev.  igg;  Harper's 
Appeal, 64  Pa.  St.3i5.  Especially  where 
mortgagor  has,  by  his  actions,  encour- 
aged the  mistaken  belief.  Bacon  v.  Cott- 
rell,  13  Minn.  194.  But  not  so,  if  he  knew 
he  was  only  a  mortgagee.  Harper's  Ap- 
peal 64  Pa.  St.  315.  See  further  as  to 
right  to  valuable  improvements  when 
erected  bv  mortgagee  bona  fide,  belie  v- 
-inghewas  absolute  owner:  Miner  v. 
Beekman,  50  X.  Y.  337:  Putman  c. 
Ritchie,  6  Paige  (X.  Y.)  390;  Wetmore 
V.  Roberts,  10  How.  (N.  Y.)  Pr.  51^ 
Fogal  V.  Pirro,  17  Abb.  1  X.  Y.)  Pr.  113; 
Benedict  f.  Gillmau,  4  Paige  (X.  Y.) 
58;  Gillis  V.  Martin,  2  Dev.  (X.  Car.) 
Eq.  470;  Troost  v.  Davis,  31  Ind.  34; 
Roberts  f.  Fleming,  53  111.  196,  19S. 
So  also  in  case  of  a  purchaser  at  fore- 
closure sale.  Green  v.  Dixon,  9  Wis. 
532;  Green  v.  Wescott.  13  Wis.  606; 
Bacon  v.  Cottrell,  13  Minn.  194;  \'an- 
derhaise  -c.  Hughes.  13  X".  J.  Eq.  410; 
Harper's  Appeal,  64  Pa.  St.  315; 
Barard  v.  Tennison,  27  Mich.  230. 

So  a  purchaser  in  good  faith  from  a 
mortgagee  in  possession,  with  the  idea 
that  he  is  getting  a  perfect  title,  having 
erected  new  structures,  will  be  allowed 
their  value.  McGorley  v.  Larissa,  100 
Mass.  270;  Mickles  v.  Dillaye,  17  X. 
Y.80.  See  Miner  w.  Beekman,  50  X. 
Y.  337,  345;  Bright  v.  Boyd,  i  Story 
(U.  S.)  478.  And  where  mortgagee 
has  beerl  in  possession  for  a  long 
period,  and  the  mortgagor,  knowing  of 
the  improvements  that  are  being  placed 
on  the  premises  by  the  mortgagee, 
makes  no  objection,  the  mortgagee 
will  be  allowed  for  the  improvements 
on  the  taking  of  the  accounts.  Mont- 
gomery V.  Chadwick,  7  Iowa  114; 
Roberts  v.  Fleming,  53  111.  196.  When- 
ever a  mortgagee  is  allowed  for  the 
improvements  he  should  be  charged 
with  the  increased  rer^ts.  Montgomery 
V.  Chadwick,  7  Iowa  114. 

Where  a  decree  of  foreclosure  upon 
which  a  sale  is  made  provides  that  the 
rights  of  another  mortgagee  shall  not 
be  thereby  impaired,  the  purchaser  at  a 
sale  upon  such  decree  cannot  compel 
such  mortgagee  to  make  compensation 
for  improvements  made  by  him  while 
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{d)  Other  Disbursements  Allowed  Mortgagee.— Other 
disbursements  will  be  allowed  the  mortgagee,  as  taxes,'  insur- 
ance,^ discharge  of  prior  encumbrances,^ 


in  possession  under  such  sale.      Cole- 
man V.  Witherspoon,  76  Ala.  285. 

Nor  is  a.mortgagee  in  possession  after 
sale  on  foreclosure,  entitled  to  compen- 
sation for  repairs  and  improvements. 
Marshall  w.  Stewart,  80  Jnd.  189. 

The  purchaser,  under  the  foreclosure 
of  a  senior  mortgage,  having  construct- 
ive notice  of  a  junior  mortgage  duly 
recorded,  holds  the  land  as  if  he  had 
himself  mortgaged  it,  and  all  buildings 
and  permanent  improvements  made  by 
him  thereon  become  subject  to  the  lien 
of  the  junior  mortgage.  Catterlin  v. 
Armstrong,  79  Ind.  514;  Morgan  v. 
Walbridge,  56  Vt.  405. 
'  The  ordinary  rule  that  a  mortgagee 
in  possession  will  be  allowed  credit  only 
for  such  expenditures  as  are  necessary 
to  keep  the  mortgaged  premises  in 
proper  repair,  is  not  iniiexible,  and 
where  the  circumstances  show  that. ex- 
penses for  renewal,  improvement  and 
alteration  of  buildings  or  machinery, 
were  necessary  and  beneficial  for  the 
proper  use  of  the  property,  such  credits 
may  be  allowed.  In  the  present  case, 
the  mortgaged  premises  being  a  grist 
mill,  evidence  that  the  introduction  of  a 
new  and  improved  form  of  "refiner"  by 
the  mortgagee  in  possession,  for  which 
he  claimed  credit,  was  necessary  in  order 
to  run  the  mill  in  successful  competition 
with  other  mills  which  contained  similar 
improved  machinery,  was  held  to  have 
been  properly  admitted.  Wells  v.  Van 
Dyke,  109  Pa.  St.  330.  See  also  Im- 
provements, subtitle  Improvements 
by  Mortgagors — Mortgagees,  loAm.  & 
Eng.  Encyc.  of  Law  259-262.  Compare 
EjECTMEKT,  6  Am.  &  Eng.  Encyc.  of 
Law  218,  2452. 

1.  Taxes  which  have  been  assessed 
against  the  property;  and  they  will 
even  be  given  a  preference  over  prior 
encumbrances,  as  this  payment  serves 
to  protect  the  property.  Davis  v.  Bean, 
114  Mass.  360;  Cook  w.  Kraft,  3  Lans. 
(N.  Y.)  512.  The  same  is  true  of  the 
discharge  of  any  liability  which  the  law 
makes  a  primary  lien  upon  the  property. 
Dale  V.  McEvers,  2  Cow.  (N.  Y.)  118; 
Rapelye  v.  Prince,  4  Hill  (N.  Y.) 
119. 

If  the  mortgagee  in  possession  suffers 
the  lands  to  be  sold  for  taxes,  he  will 
not  be  allowed  the  amount  paid  by  him 
to  redeem,  but  onlv  the  amount  of  the 


taxes,  with  interest.     Moshier  v.  Nor- 
ton, 100  111.  63. 

Whilst  the  mortgagee  can  acquire  no- 
title  adverse  to  the  mortgagor  by  pur- 
chasing at  tax  sale,  where  he  is  in  .pos- 
session and  receiving  the  rents  and 
profits,  he  may,  nevertheless,  add  the 
sum  so  paid  to  the  mortgage  debt,  as 
expenses  necessarily  incurred  in  pro- 
tecting the  mortgaged  property.  Brown 
V.  Simons,  44  N.  H.  475;  Brevort  v. 
Randolph,  7  How.  (N.  Y.)  Pr.  398.  So 
where  the  mortgagee  purchases  tax  cer- 
tificates, whilst  he  holds  these  in  trust, 
he  is  nevertheless  entitled  to  be  allovfed 
the  amounts  so  paid,  and  interest  upon 
them.  Fisk  v.  Burnette,  12  Am.  L. 
Reg.,  N.  S.  194. 

A  purchaser  of  land,  under  a  power 
of  sale  contained  in  a  mortgage,  who, 
after  he  has  taken  possession  of  the 
land,  pays  a  tax  assessed  upon  the  land 
to  a  subsequent  mortgagee  while  the 
latter  was  in"poss,ession  under  his  mort- 
gage, cannot  maintain  an  action  against 
the  subsequent  mortgagee  to  recover 
the  amount  of  the  tax  so  paid.  Swan  -j. 
Emerson,  129  Mass.  2S9. 

2.  Insurance.—  Insurance  premiums 
paid  by  the  mortgagee  will  be  allowed 
him  when  the  mortgagor  hasi  neglected 
to  pay  them,  the  mortgage  requiring 
the  latter  to  keep  the  property  insured — 
Harper  v.  Ely,  70  111.  581;  even  although 
the  insurance  is  payable  to  the  mort- 
gagee. Fowley  v.  Palmer,  5  Gray 
(Mass.)  549. 

In  computing  the  amount  due  under 
an  equitable  mortgage,  where  the  mort- 
gagee collects  an  insurance  on  the  prop- 
erty insured  in  his  own  name,  he  must 
account  for  the  proceeds,  if  he  insures 
the  propertj'  upon,  the  authority  and  at 
the  expense  of  the  mortgagor;  but  not, 
if  he  insures  merely  on  his  own  account; 
nor  if  in  the  policy  there  is  an  agree- 
ment that  the  insurer  shall  be  subro- 
gated to  the  rights  of  the  mortgagee.  1 
Stinchfield  v.  Milliken,  71  Me.  567. 

3.  Prior  encumbrances  may  be  paid 
off  by  the  mortgagee  in  order  to  protect 
his  own  mortgage;  and  the  amounf  so 
expended  is  a  charge  in  his  favor  against 
the  property.  Harper  v.  Ely,  70  111. 
581;  Davis  V.  Winn,  2  Allen  (Mass.) 
III.  And  may  be  added  to  the  principal 
of  the  debt  secured  by  his  own  mort- 
gage.    Davis  V.  Bean,  114  Mass.  360; 
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and  advances  to  protect  the  property.^ 

XIV.  EftUlTY  OF  Eedemption. — The  equity  of  redemption,  the 
right  to  have  the  property  reHeved  from  the  condition  in  which  it 
has  been  placed  by  failure  of  literal  performance,  and  to  have  it 
restored  to  its  original  status  through  the  ultimate  payment  of 
the  debt,  is  fundamental  to  the  very  conception  of  a  mortgage,, 
whatever  the  form  in  which  it  exists;  and  such  right  cannot  be 
waived.  All  agreements  to  that  effect  are  held  inoperative  and 
void  in  a  court  of  equity;  for  it  is  conclusively  assumed  that  the 
necessities  of  the  debtor  have  forced  him  to  make  the  concession, 
and  the  court  will  protect  him  against  such  agreement  by  pro- 
nouncing it  void.** 

An  agreement,  however,  to  postpone  the  exercise  of  the  right 
will  be  recognized  and  upheld,  provided  the  period  for  postpone- 
ment be  not  unreasonable.*  And  an  agreement  between  the 
parties,  made  subsequently  to  the  execution  of  the  mortgage,  for 


Sandon  v.  Hooper,  6  Beav.  24S;  Pelley 
V.  Wathen,  7  Hare  373;  Godfrey  v. 
Watson,  517. 

1.  Advances  to  protect  the  property 
from  injury  or  loss  will  be  allowed  him. 
Rowan  v.  Sharp's  Rifle  Mfg.  Co.,  29 
Conn.  282.  So  of  reasonable  counsel 
fees  in  collecting  rents.  Hubbard  v. 
Shaw,  12  Allen  (Mass.)  120;  Boston  etc. 
R.  Co.  V.   Haven,    8   Allen     (Mass.) 

359- 

The  sum  paid  by  a  mortgagee,  upon 
taking  possession  'of  the  premises,  for 
water-rates  due  from  the  mortgagor  to 
prevent  the  supply  of  water  from  being 
cut  off,  is  properly  chargeable  to  the 
mortgagor  in  the  mortgagee's  ac- 
count. Donohue  v.  Chase,  139  Mass. 
407. 

Miscellaneous. — The  rentsof  the  mort- 
gaged premises  can  be  claimed  by  the 
mortgagee  only  bj'  virtue  of  his  con- 
tract with  the  mortgagor.  WooUey  v. 
Holt,  14  Bush  (Ky.)  788;  Renard  v. 
Brown,  7  Neb.  560. 

There  is  no  presumption  of  law  that 
the  possession  of  the  mortgaged  real 
property  is  with  the  mortgagee.  Birnie 
V.  Mann,  6  Ark.  742. 

A  senior  mortgagee  as  purchaser 
acquires  the  legal  title  to  the  premises, 
and  will  not  be  held  to  account  to  a 
junior  mortgagee  for  rents  and  profits, 
unless  where  the  security  is  insufficient 
and  a  receiver  has  been  appointed. 
Renard  v.  Brown,  7  Neb.  560. 

Where  the  mortgage  contains  a  power 
of  sale,  and  the  mortgagee  becomes  the 
purchaser  at  his  own  sale,  he  cannot  be 
held  to  account  to  a  junior  mortgagee 


for  rents  and  profits;  but  they  must  be,, 
however,  applied  to  the  extinguish- 
ment of  the  debt  up  to  the  time  the  re- 
demption to  which  junior  mortgagee  is 
entitled,  has  expired.  Downs  v.  Hop- 
kins, 65  Ala.  508. 

If,  pending  the  right  to  redeem,  the 
mortgagor  or  his  vendee  has  possession, 
the  liabilitj'  to  account  for  rents  and 
profits  to  a  purchaser  only  exists  where 
there  is  a  failure  to  redeem.  His  assignee 
of  the  rents  and  profits  is  not  liable  to 
account  to  the  purchaser.  Ridgeway  v. 
Evansville  Bank,  78  Ind.  119. 

2.  Equity  of  Eedemption. — 2  White  & 
Tudor  Lead.  Cas.  in  Eq.  1042;  2  Story 
Eq.,  ^  1019;  Henry  v.  Davis,  7  Johns. 
(N.  Y.)Ch.  42;  Stover  v.  Boundo,  i 
Ohio  St.  107;  Clark  v.  Condit,  18  N.  J. 
Eq.  358 ;  Rankin  v.  Mortimere,  7 
Watts  (Pa.)  372;  Robinson  v.  Farrelly^ 
16  Ala.  472;  Pierce  v.  Robinson,  13 
Cal.  116;  Pritchard  v.  Elton,  38  Conn. 
434;  Goodman  v.  Grierson,  2  Ball  & 
B.  274;  Floyer  v.  Lavingston,  i  P. 
Wms.  268.  And  any  provisions  in  the 
mortgage  giving  the  mortgagee  advan- 
tages not  properly  belonging  to  the 
contract  of  mortgage  will  likewise 
be  held  inoperative.  Comyns  v, 
Comyns,  5  li-.  R.  Eq.  225;  Barret  v. 
Hartley,  L.  R.,  2  Eq.  789;  LangstafFe  v. 
Fenewick,  10  Ves.  405.  But  to  give 
the  mortgagee  a  preference  in  purchas- 
ing, is  not  invalid.  Cookson  v.  Cookson,, 
8  Sim.  520;  Fields  v.  Helms,  82  Ala. 
449. 

3.  Eedemption  May  be  Postponed. — 
Cowdry  v.  Daj',  i  GifF.  316;  Talbot  v. 
Braddill,  i  Vern.  183. 
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a  release  of  the   equity  of  redemption,  if  made  fairly,  and  for  a 
valuable  consideration,  will  be  sustained,.^ 

Any  party  in  interest  may  redeem.**     The  right  of  redemption 


1.  Release  for  Valuable  Consideration. 
— Remson  v.  Hay,  2  Edw.  (N.  Y.)  Ch. 
535;  Trull  V.  Skinner,  17  Pick.  (Mass.) 
213;  Austin  V.  Bradley,  2  Day  (Conn.) 
466;  I  Powell  Mortg.  123a,  n.  But  a 
court  of  equity  scrutinizes  transactions 
of  this  character  very  narrowly,  and  to 
be  sustained  it  must  appear  that  the 
dealing  stands  disconnected  from  the 
original  contract  of  mortgage;  and, 
moreover,  that  it  is  in  all  respects  fair. 
Russell  V.  Southard,  12  How.  (U.  S.) 
139;  Mills  V.  Mills,  26  Conn.  2 13;  Brown 
■V.  Gaffney,  28  111.  149;  Baugher  v.  Mer 
ryman,  32  Md.  185;  Hyndman  v.  Hynd- 
man,  19  Vt.  g;   Webb  v.  Rorke,  2    Sch. 

6  Lef.  661;  Thompson  v.  Lee  31  Ala. 
262;  Holridge  v.  Gillispie,  2  Johns.  (N. 
Y.)  Ch.  30. 

2.  Who  May  Eedeem — "The  equitj'  of 
redemption  is  not  only  a  subsisting  es- 
tate and  interest  in  the  land  in  the  hands 
■of  the  heirs,  devisees,  assignees,  and 
representatives(strictly  so  called)  of  the 
mortgagor,  but  it  is  also  in  the  hands 
of  any  other  persons  who  have  acquired 
any  interests  in  the  lands  mortgaged, 
by  operation  of  law  or  otherwise,  in 
privity  of  title.  Such  persons  have  a 
clear  right  to  disengage  the  property 
from  all  encumbrances,  in  order  to 
make  their  own  claims  beneficial  and 
available.  Hence  a  tenant  for  life,  a 
tenant  by  the  curtesy,  a  jointress,  a 
tenant  in  dower  in  some  cases,  a  rever- 
sioner, a  remainderman,  a  judgment 
creditor,  a  tenant  by  eUgit,  and,  indeed, 
every  other  person,  being  an  encum- 
brancer, or  having  a  legal  or  equitable 
title  or  lien  therein,  may  insist  on  the 
redemption  of  the  mortgage,  in  order  to 
the  due  enforcement  of  their  claims  and 
interests,  respectively,  in  the  land. 
When  any  such  person  does  so  redeem, 
he  or  she  becomes  substituted  to  the 
rights  and  interests  of  the  original  mort- 
gagor in  the  land  exactly  as  in  the  civil 
law."     2  Story  Eq.,  §  1023. 

The  heir  of  the  mortgagor  may 
redeem.  Pryor  u.  Bowreman,  3  Swanst. 
241  n.  And  devisee.  Lewis  v.  Naugh,  2 
Ves.  Sr.  431.  And  part  owner  of  the 
■equity  of  redemption.  Taylor  v.  Porter, 

7  Mass.  355.  And  assignee.  White  v. 
Bond,  16  Mass.  400.  Or  tenant  in  com- 
mon. Wyne  i/.Stvan,  2  Ph.Ch.  306.  And 
guardian.  Hubbard  v.  Ascutney  Mill 
Dam    Co.,   20   Vt.   402.      And    surety. 


upon  payment  of  the  debt.  Averill  v, 
Taylor.  "S  N.  Y.  44.  And  judgment 
creditor  of  the  mortgagor.  Brainard  v. 
Cooper,  10  N.  Y,  356. 

Where  land  is  soid  under  a  decree  of 
foreclosure  on  a  bill  in  which  the  heirs 
of  the  deceased  rhortgagor  are  made 
parties,  a  judgment  creditor  of  one  of 
the  heirs  may  redeem  from  such  sale 
such  heir's  interest,  and  have  the  same 
sold  under  his  execution. 

Under  the  present  statute  one  of 
several  joint  owners  of  land  sold  under 
execution,  or  decree  of  foreclosure,  may 
redeem  whatever  interest  he  has  in  the 
same;  and  so  also  a  judgment  creditor 
of  a  joint  owner  may  redeem  the  inter- 
est of  his  debtor. 

A  judgment  creditor  of  a  deceased 
mortgagor,  whose  claim  has  been  al- 
lowed against  the  estate  of  the  mort- 
gagor, may,  after  two-fifths  of  the 
premises  have  been  redeemed  and  sold 
by  judgment  creditors  of  the  heirs,  re- 
deem the  remaining  three-fifths  upon  a 
special  execution  from  the  county  court. 
Shuck  V.  Gerlach,  loi  111.  338. 

While  a  judgment  creditor,  seeking 
to  redeem  lands  sold  under  a  power 
contained  in  a  mortgage,  is  bound  to 
satisfy  every  lien  or  encumbrance  or 
claim  for  which  the  purchaser  would 
be  entitled  to  hold  the  lands  as  security, 
or  to  which  a  court  of  equity  would 
subject  them;  this  embraces  only  liens, 
legal  or  equitable,  and  claims  capa- 
ble of  enforcement,  and  not  secret 
trusts,  void  under  the  statute  of  frauds. 
Lehman  v.  Collins,  6g  Ala.  127. 

Attachment  creditor  may  redeem. 
Bridgeport  v.  Blinn,  43  Conn.  274.  But 
see  Fisher  v.  Tallman,  74  Mo.  39.  And 
owner  of  homestead  interest.  Stone  v. 
Godfrey,  18 Jur.  162;  Butts f.Broughton, 
72  Ala.  294.  And  of  dower  interest. 
Denton  v.  Nanny,  8  Barb.  (N.  Y.)  618. 
And  of  leasehold  estate.  Averill  v. 
Taylor,  8  N.  Y.  44.  And  easement. 
Bacon  v.  Bowdoin,  22  Pick.  (Mass.) 
401,  405.  And  tenant  for  life.  Lam- 
son  V.  Drake,  105  Mass.  564.  And  for 
3'ears.  Hamilton  v.  Dobbs,  19  N.  J. 
Eq.  227.  And  junior  mortgagee.  Ells- 
worth V.  Lockwood,  42  N.  Y.  og. 
Haines  x<.  Beach,  3  Johns.  (N.  Y.)  Ch. 
460. 

A  junior  encumbrancer,  who  is  not  a 
party  to  a  suit    to    foreclose    a   prior 
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mortgage,  is  not  bound  by  the  decree, 
and  may  redeem  from  the  mortgage  ir- 
respective thereof:  and  the  amount 
which  he  is  liable  to  pay  does  not  de- 
pend upon  the  judgment,  but  upon  the 
covenants  of  the  mortgage,  and  may 
include  attorney's  fees  and  premiums 
paid  for  insurance.  Johnson  v.  Hos- 
ford.  no  Ind.  572. 

A  junior  lien  holder,  who  is  not  made 
a  party  to  a  foreclosure  proceeding, 
may  not  only  redeem  from  the  sale 
within  the  statutory  period,  but  he  maj' 
afterwards  redeem  by  paying  the  mort- 
gage debt,  with  interest  and  other 
proper  charges;  and  if  the  purchaser  at 
the  foreclosure  sale  has  been  in  posses- 
sion, the  lien  holder  may  demand  an 
accounting  of  the  rents  and  profits,  and 
have  the  same  applied  on  the  mortgage 
debt.  Bemce  v.  West,  62  Iowa  80. 
See  also  Spurgin  v.  Adamson,  62  Iowa 
661;  American  Buttonhole  etc.  Co,  t). 
The  Burlington  etc.  Assoc,  61  Iowa 
464;  McCormick  v.  Knox,  105  U.  S. 
132;  Harmes  v.  Palmer,  6i  Iowa  483. 

A  junior  encumbrancer,  in  making 
redemption  from  a  senior  mortgage,  is 
required  to  pay  the  full  amount  of  the 
mortgage  debt,  even  though  he  seeks  to 
redeem  but  a  part  of  the  mortgaged 
premises.  Spurgin  v.  Adamson,  62 
Iowa  661. 

One  who  buj'S  property  under  a  mort- 
gage foreclosure  holds  title  thereto, 
subject  to  the  right  of  redemption  by 
a  junior  lien  holder  not  made  a  party 
to  the  foreclosure,  upon  his  paying  to 
the  purchaser  the  amount  of  the  mort- 
gage debt,  interest  and  costs,  and  taxes 
paid  by  the  purchaser,  and  the  value  of 
all  improvements  made  in  good  faith 
by  the  purchaser  upon  the  premises, 
less  the  rents  and  profits  of  the  prem- 
ises while  in  the  possession  of  the  pur- 
chaser. But  the  purchaser  may,  before 
redemption,  remove  improvements 
made  by  him,  if  it  can  be  done  without 
injury  to  the  premises;  and  in  that  case 
he  cannot  recover  their  value  from  the 
redemptioner,  nor  can  he  be  compelled 
to  account  to  the  redemptioner  for  the 
rents  and  profits  arising  from  such  im- 
provements while  remaining  on  the 
premises.  Pool  v.  Johnson,  62  Iowa 
611. 

In  order  that  a  part  owner  may 
redeem,  he  must  pay  the  whole  debt. 
Calkins  v.  Munsel,  2  Root  (Conn.)  333. 

The  owner  of  an  undivided  interest 
may  not  redeem  it  only,  but  must 
redeem  the  entire  parcel.  Eieeman  v. 
Finch,  79  Ind.  511.      An  equitable  title 


— e.  g.,  title  bond  from  mortgagor — does 
not  entitle  holder  to  redeem.  Mc- 
Dougald  V.  Capron,  7  Gray  (Mass.) 
278,  the  statute  confining  it  to  owner 
of  legal  estate;  nor  can  mortgagor  re- 
deem when  he  has  conveyed  equity  of 
redemption  by  warranty  deed.  True  v. 
Haley,  24  Me.  297.  Nor  where  his 
equity  of  redemption  estate  has  been 
sold  under  execution.  Ingersoll  v. 
Sawyer,  2  Pick.  (Mass.)  276.  Upon 
refusal  of  trustee  of  the  legal  estate  to 
redeem,  the  beneficiary  may.  Fray  v. 
Drew,  II  Jur.,  N.  S.  130. 

Proceedings  to  Enforce  Kedemption, 
— One  who  files  a  bill  to  redeem  from  a 
mortgage  must  show  by  his  bill  that  he 
has  an  interest  in  the  equitj'  of  redemp- 
tion. But  if  he  avers  that  he  owns  a 
certain  mortgage  which  is  a  subsequent 
mortgage  to  that  of  complainant,  and 
his  bill  is  not  demurred  to,  it  may  be 
sustained  notwithstanding  he  fails  to 
set  forth  such  facts  as  show  that  his 
mortgage  and  that  from  which  he  seeks 
to  redeem  are  mortgages  in  the  same 
chain  of  title.  Especially  is  this  so 
when  it  appears  that  defendant  has  re- 
cognized his  right  to  make  payments, 
by  receiving  interest  from  him.  Lamb- 
V.  Jeffrey,  47  Mich.  28. 

When  one  purchases  land  encum- 
bered with  two  mortgages,  each  on  an 
undivided  half,  and  assumes  and  agrees 
to  pay  both  as  part  of  the  purchase 
monejs  he  cannot  redeem  the  one  with- 
out redeeming  the  other.  By  force  of 
the  purchaser's  agreement,  as  to  him 
and  all  under  him,  the  two  mortgages 
are  consolidated  into  one,  the  burden  of 
each  resting  on  the  whole;  and  both 
must  be  redeemed.  Wells  v.  Tucker, 
57  Vt.  223. 

When  subsequent  purchasers  or  en- 
cumbrancers file  a  bill  in  equity  against 
the  first  mortgagee  and  a  purchaser  un- 
der him,  asking  an  account  and  redemp- 
tion, and  not  denying  that  there  is  a 
balance  due  on  the  mortgage  debt,  they 
must  make  a  tender  in  the  bill,  or  ofifer 
to  pay  ■whatever  balance  may  be  found 
due.     Smith  v.  Conner,  65  Ala.  371. 

A  lien  for  redemption  mone}'  is  an 
independent  equity,  and  not  merely  ap- 
purtenant to  the  mortgage  held  by  a 
mortgagee  who  has  redeemed;  so  that 
proceedings  to  enforce  the  lien  may  be 
taken  before  such  mortgage  matures, 
and  the  discharge  of  the  mortgage  does 
not  cut  off"  the  lien.  Powers  v.  Golden 
Lumber  Co.,  43  Mich.  468. 

The  administrator,  widow  and  heirs- 
at  law  of   a  deceased  mortgagee  may^ 
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is  barred  at  the  expiration  of  the  same  length  of  time  as  will  bar 
foreclosure. 1  The  right  of  redemption  may  also  be  lost  by  the 
adverse  holding  of  the  mortgagee  or  his  assign,  under  the  statute 
of  limitations.^ 

XV.  Contribution  in  Case  of  Redemption— (See  also  Contri- 
BUTION). — The  right  to  contribution  exists  where  the  equities  of 
the  parties  are  equal,  as  where  the  estates  of  two  or  more  persons 
are  burdened  with  a  common  encumbrance,  and  one  of  them  dis- 
charges this  encumbrance  ;  here  he  is  entitled  to  have  the  others 
contribute  their  respective  proportions  of  the  debt  so  paid,  and 
he    may  hold    the  whole  estates  thus   redeemed  until  he  is  so 


join  as  plaintiffs  in  a  suit  to  redeem  a 
senior  mortgage.  Lilly  v.  Dunn,  96 
Ind.  220. 

Under  sections  3165  and  3167,  Rev. 
Stat.,  the  mortgagor  has  the  paramount 
and  absolute  right  to  redeem  mortgaged 
premises  from  the  mortgage  at  any 
time  before  the  sale  thereof;  and  there- 
upon a  deposit  previously  made  by  the 
holder  of  a  subsequent  lien,  for  the 
purpose  of  redemption  from  such  mort- 
gage, becomes  of  no  effect.  Wylie  v. 
Welch  Admr.,  51  Wis.  351. 

Redemptions  are  looked  upon  with 
favor,  and  where  no  injury  is  to  follow, 
a  liberal  construction  will  be  given  to 
redemption  laws,  to  the  end  that  the 
property  of  the  debtor  may  pay  as 
many  of  his  liabilities  as  possible. 
Shuck  V.  Gerlach,  loi   111.  338. 

Attorneys'  Fees. —An  attorney  fee, 
paid  under  protest  on  redeeming  from 
a  statutory  foreclosure,  may  be  recov- 
ered back.  Redemption  from  a  statu- 
tory foreclosure  cannot  be  conditioned 
on  the  payment  of  any  allowances  in 
the  nature  of  fees  beyond  what  are 
authorized  by  statute.  A  stipulation 
in  a  mortgage  fixing  in  advance  a  gross 
allowance  for  the  attorney's  fee  in  the 
event  of  foreclosure  at  law  is  against 
public  policy  and  cannot  be  enforced. 
Vosburgh  v.  Lay,  45  Mich.  455. 

The  holder  of  a  tax  title  has  no  right 
to  redeem  the  lands  embraced  in  his 
deed  from  a  mortgage  thereon  held  in 
trust  for  a  minor.  Witt  v.  Newhirler, 
57  Iowa  545. 

1.  When  Redemption  Is  Barred. — This 
seems  to  be  the  doctrine  in  equity,  ap- 
plied by  analogy  where  there  is  an 
existing  statute  limiting  the  time  for 
foreclosure-  Crawford  v.  Taylor,  42 
Iowa  260;  Parsons  v.  Noggle,  23  Minn. 
328  This  doctrine  is  not  recognized 
in  rennessee;  yet  redemption  may  be 


refused  because  of  the  staleness  of  the 
demand.  Overton  v.  Bigelow,  3  Yerg. 
(Tenn.)  513. 

The  right  of  redemption  is  not  lost 
by  lapse  of  time  when  the  mortgagor 
remains  in  possession  of  the  premises 
and  occupies  for  himself  and  not  for  the 
mortgagee.  Bird  v.  Kellar,  79  Me. 
270. 

2.  How  Lost.  —  Bailey  v.  Carter,  7 
Ired.  (N.  Car.)  Eq.  282;  Montgomery 
V.  Chadwick,  7  Iowa  114.  And  is  not 
put  in  operation  until  the  mortgagee 
takes  actual  and-  adverse  occupation  of 
the  premises.  Waldo  v.  Rice,  14  Wis. 
286;  Green  v.  Turner,  38  Iowa  112. 
But  mere  possession  by  mortgagee  for 
twenty  years,  with  no  dealings  between 
him  and  mortgagor  during  that  period, 
will  suffice  to  bar  the  right.  Phillips  v. 
Sinclair.  20  Me.  269.  Yet  even  after 
the  twenty  years  the  acknowledgment 
by  the  mortgagee  of  the  relationship 
wilt  restore  the  right.  Pendleton  v. 
Rooth,  I  Giff.  35.  Any  acknowledg- 
ment by  the  mortgagee  showing  that  he 
is  holding  under  the  mortgage,  although 
not  in  express  terms,  will  prevent  the 
operation  of  the  statute  of  limitations; 
such  as  the  rendering  by  him  of  state- 
ment of  amount  due  him.  Proctor 
V.  Cowper,  2  Vern.  277;  Edsell  v.  Bu- 
chanan, 2  Ves.  Jr.  S3.  Or  an  assign- 
ment of  the  mortgage.  Borst  -v.  Boyd, 
3  Sandf  (N.  Y.)  Ch.  501.  Or  by  re- 
cital in  a  will.  Ord  v.  Smith,  2  Eq. 
Cas.  .Ab.  600.  Or  any  proceeding  to 
enforce  mortgage  debt.  Cutts  v.  York 
Mfg.  Co.,  18  Me.  190.  A  verbal  ac- 
knowledgment, if  clearly  proven,  may 
suffice.  Marks  v.  Pell,  i  Johns.  (N.Y.) 
Ch.  594;  Morgan  v.  Morgan,  10  Ga. 
297.  But  not  so  in  England.  3  and  4 
Wm.  IV,  ch.  27,  §  28.  For  a  thorough 
discussion  of  the  statute  of  limitations 
as  applied  to  the  right  of  redemption, 
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reimbursed,  and  may  enforce  this  right  by  bill  in  equity  for  con- 
tribution.^    But  it  may  exist  where  the  equities  are  unequal.^ 


see  2  Eq.  Lead.  Cas.  1969-1977,  notes  to 
Thornbrough  f .  Baker  (4th  Am.  ed.). 

1.  Contribution.  —  Chase  v.  Wood- 
burj',  6  Cush.  (Mass.)  143. 

2.  Where  Equities  Are  Unequal.  — 
Stevens  v.  Cooper,  i  Johns.  (N.  Y.) 
Ch.  425;  Bailey  v.  Mj-rick,  50  Me.  171; 
Wheeler  f.  Willard,  44  Vt.  640;  Young 
V.  Williams,  17  Conn.  393;  Aiken  n. 
Gale,  37  N.  H.  501;  Stroud  v.  Casey, 
27  Pa.  St.  471;  Kingsbury  v.  Buckner. 
7a  111.  514;  Beall  V.  Barclay,  10  B. 
Men.  (Ky.)  261;  McLaughlin  v.  Estate 
of  Curts,  27  Wis.  644. 

Any  person  having  an  interest  in  the 
premises  subsequent  to  the  mortgage 
may  redeem  and  call  for  contribution; 
but  must  pay  the  whole  debt,  although 
his  interest  may  only  be  partial.  Polk 
V.  Lord  Clinton,  12  Ves.  48;  Johnson 
V.  Candage,  31  Me.  28;  Lyon  v.  Rob- 
bins,  45  Conn.  513.  Where  the  life 
tenant  paj's  the  mortgage  and  calls  on 
the  reversioner  for  contribution,  that 
portion  of  the  payment  which  was  ap- 
plied to  the  annual  interest  cannot  be 
taken  into  the  account.  It  was  the  duty 
of  the  life  tenant  to  keep  down  this  in- 
terest. But  where  the  reversioner  pays 
the  mortgage  and  calls  on  the  life  ten- 
ant for  contribution,  the  rule  is  the 
converse  of  the  above.  Nye  v.  Patter- 
son, 35  Mich.  413;  Lyon  v.  Robbins,  45 
Conn.  513. 

Where  there  are  several  parcels"  of 
land  with  an  encumbrance  upon  all  of 
them,  and  the  mortgagor  makes  con- 
veyances of  them,  they  will  be  made  to 
contribute  in  the  inverse  order  of  their 
alienation;  and  the  parcel  chargeable 
first  in  order  must  be  exhausted  before 
recourse  is  had  to  the  next  in  the  order; 
and  so  on  through  the  series.  3  Pom. 
Eq.  Jur.,  §  1224;  2  Ed.  Lead.  Cas.  291- 
305;  notes  to  Aldrich  v.  Cooper  (4th 
Am.  ed.);  Sheperd  v.  Adams,  32  Me. 
63;  Brown  v.  Simons,  44  N.  H.  475; 
Root  V.  Collins,  34  Vt.  173;  Beard  'v. 
Fitzgerald,  105  Mass.  134;  George  v. 
Wood,  9  Allen  (Mass.)  80;  Sanford  v. 
Hill,  46  Conn.  42;  Hopkins  v.  Wolly, 
81  N.  Y.  77;  Coles  V.  Appely,  87  N.  Y. 
114;  Carpenter  v.  Koons,  20  Pa.  St. 
222;  Hiles  V.  Coult,  30  N.  J.  Eq.  40; 
Jones  V.  Wyrick,  8  Gratt.  (Va.)  179; 
Meng  V.  Houser,  13  Rich.  (S.  Car.) 
Eq.  210;  Cumming  v.  Cumming,  3  Ga. 
460;  Ritch  V.  Eichelberger,  13  Fla.  169; 
P.  &  M.  Bank  .v.  Dundas,  10  Ala.  661 ; 


Mobile  etc.  Co.  v.  Huder,  35  Ala.  713; 
Miller  v.  Rogers,  49  Tex.  39S;  Hall  v. 
Edwards,  43  Mich.  473;  Hahn  v.  Behr- 
man,  73  Ind.  120;  Meacham  'v.  Steele, 
93  111.  135;  Aiken  v.  Milwaukee  etc. 
R-J'!  37  Wis.  469;  Johnson  v.  Williams, 
4  Minn.  260';  Windsor  v.  Evans,  72 
Iowa  692. 

The  same  rule  is  applied  where  the 
mortgagor  conveys  the  whole  land  sub- 
ject to  the  mortgage;  and  his  vendee  in 
turn  conveys  the  land  in  parcels  to  suc- 
cessive vendees.  Guion  v.  Knapp,  6 
Paige  (N.  Y.)  35;  Wikoff  v.  Davis,  4 
N.J.  Eq.  224. 

This  rule  does  not  obtain  in  Ken- 
tucky and  lozva;  but  the  grantees  are 
held  to  ratable  contribution.  Poston  v. 
Eubank,  3  J.  J.  Marsh.  (Ky.)  42;  Bar- 
ney V.  Myers,  28  Iowa  472.  The  doc- 
trine of  equality  of  contribution  seems 
also  to  obtain  recognition  in  Ohio. 
Green  v.  Ramage,  18  Ohio  428.  Corn- 
fare  Carey  v.  Folsom,  14  Ohio  365; 
Commercial  Bank  v.  West.  etc.  Bank, 
II  Ohio  444. 

Where  the  conveyances  are  without 
covenant  of  warranty,  and  merelj*  pur- 
port to  convey  the  mortgagor's  right, 
title  and  interest  in  the  particular  tract, 
the  several  parcels  will  be  subjected  to 
contribution,  not  in  inverse  order,  but 
ratably.  Such  would  be  the  rule  ap- 
plied to  sheriff 's  deeds  upon  execution 
sales  against  mortgagor,  and  to  quit- 
claim deeds  executed  by  mortgagor.  2 
Eq.  Lead.  Cas.  304  (4th  Am.  ed.); 
Carpenter  v.  Koons,  20  Pa.  St.  222; 
Erlinger  -Z'.  Bui,  7  111.  App.  40;  Aiken 
V.  Gale,  37  N.  H.  501. 

To  prevent  a  mortgagee  from  so 
dealing  with  the  mortgaged  premises  as 
to  affect  the  equities  of  a  grantee  of  the 
mortgagor,  he  must  have  notice  of  the 
conveyance.  Birnie  v.  Main,  29  Ark. 
591;  Patty  V.  Pease,  8  Paige  (N.  Y.) 
277;  Aiken  v.  Gale,  37  N.  H.  501;  Hall 
V.  Edwards,  43  Mich.  473.  And  the 
recording  of  this  conveyance  is  not 
such  notice.  King  v.  McVicker,  3 
Sandf.  (N.  Y.)  Ch.  192;  Carter  v. 
Neal,  24  Ga.  346;  Lyman  v.  Lyman,  32 
Vt.  79. 

When  the  mortgagor  conveys  a  por- 
tion of  the  land  subject  to  a  mortgage, 
by  warranty  deed,  retaining  the  residue, 
the  part  so  retained  is  primarily  liable 
for  the  wliole  debt;  so  that  if  the  mort- 
gagor  pays   off  the   debt   the   lien   be- 
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XVI.  Conveyance  of  Mortgaged  Land— 1.  Assumption  of  Mort- 
gage by  Purchaser  of  Mortgaged  Land — {a)  Purchaser  Not  Per- 
sonally Bound  Unless  Liability  Clearly  Imposed.— 
Where  a  clause  in  a  deed  states  that  the  conveyance  is  made 
subject  to  the  payment  of  a  mortgage  specified,  such  clause 
does  not  alone  render  the  grantee  personally  liable  for  the  mort- 
gaged debt.  To  create  such  personal  liability  the  words  used 
must  clearly  import  that  the  obligation  was  intended  by  the 
one  party  and  knowingly  assumed  by  the  other.^  And  in  the 
absence    of  evidence    the    deed    shows  that  the  grantee   merely  - 


comes  extinguished;  and  if,  on  the 
other  hand,  his  grantee  redeems,  he  is 
entitled  to  keep  the  lien  alive,  at  least 
to  the  extent  of  the  value  of  that  part 
of  the  premises  so  retained  bj  the 
mortgagor.  2  Eq.  Lead.  Cas.  291,  305, 
notes  to  Aldrich  v.  Cooper  (4th  Am. 
ed.);  2  Wash.  Real  Prop.,  p.  202,  §  5 
(4th  ed.);  3  Pom.  Eq.,  \  1224.  This 
rule  applies  equally  to  the  heir  of  the 
mortgagor.  Wallace  v.  Stevens,  64 
Me.  225;  Hahn  i>.  Bahrman,  73  Ind. 
120;  Glowes  V.  Dickenson,  5  Johns. 
(N.  Y.)  Ch.  235;  Beard  v.  Fitzgerald, 
105  Mass.  134;  Cheever  v.  Fair,  5  Cal. 
337;  Root  V.  Collins,  34  Vt.  173.  See 
Judson  V.  Dada,  79  N.  Y.  373. 

1.  Collins  V.  Rowe,  i  Abb.  (N.  Y.) 
N.  C.  97;  Belrnont  v.  Coman,  22  N.  Y. 
438;  Stebbins  b.  Hall,  29  Barb.  (N.  Y.) 
524;  Murray  v.  Smith,  i  Duer  (N.  Y.) 
4T2;  Trotter  v.  Hughe-s,  12  N.  Y.  74; 
Schley  v.  Fryer,  100  N.  Y.  71:  Strong 
V.  Converse,  8  Allen  (Mass.)  557; 
Drury  v.  Fremont  Imp.  Co.,  13'  Allen 
(Mass.)  168;  Weed  Sewing  Machine 
Co.v.  Emerson,  115  Mass.  554;  Foster 
V.  Atwater,  42  Conn.  244;  Woodbury 
V.  Swan,  58  N.  H.  380;  Dean  v.  Walker, 
107  111.  540;  Comstock  V.  Hitt,  37  111. 
542;  Fowler  v.  Fay,  62  111.  375;  Dunn 
V.  Rogers,  43  111.  260;  Lewis  v.  Day, 
53  Iowa  575;  Johnson  v.  Monell,  13 
Iowa  300;  Campbell  v.  Patterson,  58 
Ind. 66;  Baumgardner  f.  Allen,  6  Munf. 
(Va.)  439;  Tanguay  v.  Felthausen,  45 
Wis.  30;  Moore's  App.,  88  Pa.  St.  450; 
Wright  V.  Briggs,  99  Ind.  563;  Fair- 
child  V.  Lynch,  42  N.  Y.  Supr.  Ct.  265; 
Vreeland  v.  Blarcom,  35  N.  J.  Eq.  530; 
Elliott  V.  Sackett,  108  U.  S.  132;  Fiske 
V.  Tolman,  124  Mass.  2154;  Hay  v. 
Bramhall,  4  C.  E.  Green  (N.  J.)  74,  78; 
Merriman  v.  Moore,  90  Pa.  St.  78;  In- 
surance Co.  V.  Addicks,  12  Phila.  (Pa.) 
490;  Locke  V.  Homer,  131  Mass.  93; 
Sparkman  v.  Gove,  44  N.  J.  L.  252; 
Bowen  v.  Beck,  94  N.  Y.  86;  Hand  v. 
Kennedy,  83  N.  Y.  149;  Blyer  v.  Mon- 


hoUand,  2  Sandf.  (N.  Y.)  Ch.  47S;  Til- 
lotson  V.  Boyd,  4  Sandf.  (N.  Y.)  Ch. 
516;  Wadsworth  t'.Lyon,  93  N.  Y.201; 
Reed -r;.  Paul,  131  Mass.  129;  Fenton  v. 
Lord,  128  Mass.  466;  Fatten  v.  Adkins, 
42  Ark.  197;  Fitzgerald  v.  Barker,  70 
Mo,  685;  Guernsey  v.  Kendall,  55  Vt. 
201;  Cooper  7;,  Foss,  15  Neb.515;  Hall 
V.  Mobile  etc,  R.  Co.,  58  Ala.  10;  Fuller 
V.  Hunt,  48  Iowa  163;  Green  v.  Tur- 
ner, 38  Iowa  112;  Daub  v.  Englebach, 
109  111.267;  Pinnell  v.  Boyd,  33  N.J. 
Eq.  190;  Leer'.  Stiger,  30  N.J.  Eq.6io; 
State  V.  Davis,  96  Ind.  539;  Rapp  v.. 
Stoner,  104  111.  618;  Ritchie  v.  Mc- 
DuiBe,  62  Iowa  46;  Winans  v.  Wilkie,, 
41  Mich.  264, 

A  clause  in  a  deed  referring  to  the 
existence  of  a  prior  mortgage  may  in- 
volve many  different  classes  of  effects,, 
accordingly  as  it  may  be  expressed.  It 
may  preclude  the  grantee  from  im- 
peaching the  validity  of  the  prior  -nort- 
gage.  Ritter  v.  Phillips,  53  N.  Y.  586; 
Days  V.  Mooney,  6  Supr.  Ct.  (N.  Y.) 
T.  &  C.  382.  Comfare  Hartley  v.  Tat- 
ham,  2  Abb.   Ct.   App.  Dec.  (N.  Y.) 

333- 

It  may,  with  extrinsic  evidence,  go- 
in  reduction  of  the  grantee's  liability 
to  the  grantor  for  unpaid  considera- 
tion. Johnson  n.  Zink,  51  N.  Y.  333; 
Murray  v.  Smith,  i  Duer  (N.  Y.) 
412. 

It  may  subject  the  land  only  to  the 
burden  of  the  mortgage  without  sub- 
jecting the  grantee  to  any  personal 
liability;  an  effect  which  a  deed  with- 
out such  clause  would  avoid  if  the  mort- 
gage were  unrecorded  and  the  grantee 
a  bona  fide  purchaser  without  notice. 
Collins  V.  Rowe,  i  Abb.  (N.  Y.)  N.  C. 

97-    - 

It  may,  perhaps,  when  the  deed  is 
recorded,  be  constructive  notice  to  all 
persons  claiming  under  the  deed,  of  the 
existence  of  the  unrecorded  mortgage. 
Campbell  v.  Vedder,  i  Abb.  Ct,  App. 
Dec.  (N.  Y.)  295;  Crofut  v.  Wood,  3, 
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purchased  the  equity  of  redemption, ^  and  a  purchaser  of  the 
equity  of  redemption  by  a  deed  without  covenants  takes  the 
land  charged  with  the  payment  of  the  mortgage  debt.**  Where 
a  vendee  of  land  takes  the  same  "  subject  to  a  certain  mortgage" 
he  does  not  thereby  assume  a  personal  liability,  but  simply 
takes  the  land  charged  with  the  payment  of  the  mortgage  debt.^ 


Hun  (N.  Y.)  571;   Calvo   v.  Davies,  8 
Hun  (N.  Y.)  222. 

It  ma}'  render  the  grantee  liable  over 
to  the  grantor  after  the  grantor  has 
been  compelled  or  become  compellable 
to  pay  the  mortgage.  Rawson  v.  Cop- 
lana,  2  Sandf.  Ch.  (N.  Y.)  251. 

And  by  making  the  grantee  a  princi- 
pal and  the  mortgagee  a  surety,  it  will 
result  that  extending  the  grantee's  time 
may  discharge  the  mortgagor.  Calvo 
V.  Davies,  8  Hun  (X.  Y.)  222. 

Or  it  may  render  the  grantee  directly 
and  personally  liable  to  the  holder  of 
the  mortgage,  and  therefore  liable  to  a 
decree  for  deficiency  in  foreclosure. 
Birsse  v.  Paige,  i  Abb.  Ct.  App.  Dec. 
{N.  Y.)  13S.  And  note  where  author- 
ities are  collected.  Rubens  v.  Prindle, 
44  Barb.  (N.  Y.I  336;  Campbell  v. 
Smith,  8  Hun  (X.'Y.)8. 

As  to  the  way  in  which  the  liability 
can  be  released,  see  Stephens  v.  Cas- 
backer,  8Hun  (N.  Y.)  116. 

As  to  the  liability  of  a  married  wo- 
man accepting  such  a  deed,  see  Voor- 
man  v.  Turner,  8  Hun  (N.  Y.)  78. 

See  generally  as  to  effect  of  clause, 
Garnsev  v.  Rogers,  47  X.  Y.  233; 
Campbell  v.  Vedder,  i  Abb.  App.  Dec. 
(N.  Y.)  295. 

1.  Strong  ?'.  Converse,  8  Allen 
(Mass.)  557;  Drury  t'.. Fremont  Imp. 
Co.,  13  Allen  (Mass.)  168;  Fiske  v. 
Tolman,  124  Mass.  254;  Elliott  v.  Sack- 
ett,  108  U.  S.  132;  Shepherd  v.  May, 
1:5 U.S.  505;  Hoy  t'.  Bramhalt,  4C.  E. 
Green  (N.J.)  74;  Fowler  v.  Fay,  62  111. 
375;  Rouke  V.  Coulton,  4  Bradw.  (111.) 
259;  Merriman  v.  Moore,  90  Pa.  St.  78; 
Guernsey  v.  Kendall,  55  Vt.  201;  Law- 
rence V.  Towle,  59  X.  H.  28:  Smith  v. 
Tmslow,  84  N.  Y.  660;  Hamill  v.  Gil- 
lespie, 48  N.  Y.  1556;  Belmont  v.  Coman, 
22  N.  Y.  438;  Johnson  v.  Morell,  13 
Iowa  300. 

The  purchaser  of  a  mere  equity  of 
redemption  purchases  a  right,  and  does 
not  assume  an  obligation  to  redeem. 
He  may,  at  his  pleasure,  give  up   the 


of  the  sale,  the  mortgage  money  is 
to  be  taken  as  part  of  the  considera- 
tion, equity  raises  upon  the  con- 
science of  the  purchaser  an  obliga- 
tion to  indemnify  the  mortgagor  against 
the  mortgage  debt,  and  if  the  debt  be 
afterwards  paid  by  the  mortgagor, 
equity  will  compel  the  purchaser  to  re- 
fund the  money  so  paid.  Tichenor  v. 
Dodd,  3  Green  Ch.  (N.  J.)  454. 

2.  Guernsey  v.  Kendall,  55  Vt.  201; 
Gayle  v.  Wilson.  30  Graft.  (Va.)  166; 
Dickason  v.  Williams,  129  Mass.  182; 
Atherton  f.  Toney,  43  Ind.  211;  Sav- 
ings Bank  v.  Grant,  41  Mich.  loi. 

The  purchaser  of  an  equity  of  re- 
demption, who  accepts  a  deed  without 
covenants  for  the  mortgaged  estate, 
takes  it  charged  with  the  mortgage 
debt.  In  the  absence  of  a  special  con- 
tract, or  \\'ithout  some  special  circum- 
stances, the  purchaser  must  be  held  to 
take  the  land  charged  with  the  encum- 
brance. He  cannot  pay  off  the  debt, 
and  then  keep  it  alive  by.  taking  an  as- 
signment of  it  to  himself,  and  set  it  off 
against  an  unpaid  balance  he  may  still 
owe  his  vendor  on  his  purchase.  Ather- 
ton V.  Toney,  43  Ind.  211. 

A  purchaser  who  has  received  his 
deed  and  given  a  mortgage  for  the  pur- 
chase money,  may  deduct  therefrom 
encumbrances  known  to  him  at  the 
time  he  made  the  contract.  Walbert  v. 
Lucas,  10  Pa.  St.  73. 

Land  conveyed  expressly  subject  to 
a  mortgage  is  always  charged  with  the 
mortgage  debt.  Guernsey  v.  Kendall,. 
55  Vt.  201;  Sweetzer  v.  Jones,  35'Vt. 
317;  Chadwick  v.  Island  Beech  Co.  (N.. 
J.),  12  Atl.  Rep.  3S0;  Manwaring  v. 
Powell,  40  Mich.  371;  Cobb  v.  Dyer,  69. 
Me.  494;  Berry  v.  Whitney',  40  Mich. 
65.  See  also  Bundy  v.  Iron  Co.,  38 
Ohio  St.  300,  as  regards  priority  of 
mortgage  under  such  a  conveyance. 

3.  Lewis  11.  Day,  53  Iowa  575,  where 
the  court  held  that  where,  by  the  terms 
of  a  contract  for  the  sale  of  real  estate, 
the  vendee  was  to  take  the  same  sub- 
mortgaged  premises  in  satisfaction  of  ject  to  a  certain  mortgage,  he  might 
ttie  encumbrance.  He  is  liable  to  the  properly  refuse  to  accept  a  deed  con- 
extent  of  the  value  of  the  premises,  and  taining  a  clause  reciting  that  he  as- 
not  beyond  it.    But  if,   by   the  terms     sumed  the  payment  of  such  mortgage. 
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{b)  When  Purchaser  Is  Bound  by  Conditions  of  Con- 
VEYANCE. — But  if  a  grantee  take  a  deed  containing  a  stipulation 
that  the  land  is  subject  to  a  mortgage,  which  the  grantee  assumes 
or  agrees  to  pay,  a  duty  is  imposed  on  him  by  the  acceptance  and 
the  law  implies  a  promise  to  perform  it,*  and  it  is  not  necessary 
that  the  grantee  should  sign  the  deed  containing  the  assumptioh 


See  also  Johnson  v.  Morell,  13  Iowa 
300;  Green  v.  Turner,  38  Iowa  112; 
Perry  ■:'.  Kearns,  13  Iowa  174;  Shep- 
herd V.  May,  115  U.  S.  505;  Woodbury 
-f.  Swan,  58  N.  H.380;  Winans  v.  Wil- 
kie,  41  Mich.  264;  Dajman  v.  Cook,  14 
N.J.  Eq.  56;  Conover  v.  Hobart,  24  N. 
J.  Eq.  120;  Pinnell  v.  Boyd,  33  N.  J.  Eq. 
190;  Lee  V.  Stiger,  30  N.  J.  Eq.  610; 
Fuller  V.  Hunt,  48  Iowa  163;  Manhat- 
tan Life  Ins.  Co.  v.  Crawford,  9  Abb. 
(N.  Y.)  N.  C.365;  Waring  x-.  Somborn, 
82  N.  Y.604. 

"In  a  foreclosure  suit,  judgment  for  a 
deficiency  was  entered  against  parties 
upon  a.  covenant  in  the  deed  given 
them  upon  the  purchase  of  the  prop- 
erty, whereby  they  assumed  the  pay- 
ment of  the  mortgage.  In  the  contract 
for  the  purchase,  they  wei-e  simply  to 
take  the  property  subject  to  the  mort- 
gage. When  they  were  made  parties 
to  the  foreclosure  suit  theyw-ere  urtable 
to  find  the  contract,  and  did  not,  until 
sometime  after  judgment,  discover 
that  by  the  deed  they  were  made  to 
assume  the  mortgage,  the  instrument 
having  been  drawn  without  their  in- 
spection; they,  therefore,  allowed  the 
foreclosure  suit  to  go  by  default.  Held, 
that  when  the  contract  was  discovered, 
it  being  within  ten  years  after  the  judg- 
ment was  entered,  the  defendants  were 
entitled  to  ask  that  the  judgment  be 
opened,  and  they  be  allowed  to  come  in 
and  defend,  as,  Iiy  the  terms  of  the  con- 
tract, defendants  were  not  to  assume 
the  mortgage;  the  covenant  which  im- 
posed the  liability  upon  them  was  a 
mutual  mistake  between  the  parties 
thereto,  and  when  the  discovery  of  the 
contract  showed  defendants'  nonliabil- 
ity for  the  deficiency,  they  then  had  the 
right  to  resist  responsibilitj' which  they 
had  unknowingly  assumed."  Northern 
Dispensary  of  New  York  v.  Merriam, 
59  How.  Pr.  (N.  Y.)  226. 

Assumption  Clause  may  lie  Stricken 
Out. — Where  the  assumption  clause 
is  contrary  to  agreement  or  the  in- 
tention of  the  parties,  it  may  be 
stricken  out  where  the  rights  of  third 
persons  are  not  interfered  with.  Real 
Estate  Trust  Co.  v.  Balch,  45  N.  Y. 


Super.  Ct.  528;  Kilmer  v.  Smith,  77  N 
Y.226.  ' 

The  sale  and  conveyance  of  land 
with  covenants,  of  warranty,  sub- 
ject, however,  to  a  prior  mortgage, 
does  not  of  itself,  and  without  a  further 
showing,  amount  in  law  to  a  promise  to 
pay  oft"  such  encumbrance^  and  dis- 
charge the  mortgage  debt.  Johnson  v. 
Morell,  13  Iowa  300;  Aufricht  v. 
Northrup,  20  Iowa  61 ;  Hull  v.  Alexan- 
der, 26  Iowa  569.  See  also  Binse  v. 
Page,  I  Keyes  (N:  Y.)  87;  Johnson  ». 
Fink.  i;i  N.  Y.  333;  Strong  v.  Con- 
verse, S  Allen  (Mass.)  557;  Notter  v. 
Hughes,  2  Kernan  (N.  Y.)  74;  Comstock 
V.  Hilt,  37  111,  542. 

1.  Pike  V.  Brown,  7  Cush.  (Mass.) 
133;  Braman  i<.  Dowse,  12  Cush. 
(Mass.)  227;  Jewett  v.  Draper,  6  Allen 
(Mass.)  434;  Furnas  v.  Durgin,  119 
Mass.  500;  Trotter  c  Hughes,  12  N.  V, 
74;  Belmont  v.  Coman,  22  N.  Y.  438. 
See  also  Hancock  v.  Carlton,  6  Gray 
(Mass.)  39;  Taylor  v.  Preston,  79  Pa. 
St.  436;  Taylor  v.  Whitmore,  35  Mich. 
97;  Bishop  V.  Douglass,  25  Wis.  696; 
Walls  V.  Sherwood,  i  Abb.  N.  C.  (N. 
Y.)  lot;  Locke  v.  Homer,  i3iMass.  93; 
Russell  V.  Pistor,  3  Seld.  (N.  Y.)  171; 
Hasley  v.  Read,  9  Paige  (N.  Y.)  446; 
Marsh  v.  Pike,  10  Paige  (N.  Y.)  595; 
Cornell  v.  Prescott,  2  Barb.  S.  C.  (N.. 
Y.)  16. 

Where  an  equity  of  redemption  is 
sold  on  execution,  the  purchaser  takes 
the  land  charged  with  the  payment  of 
all  prior  encumbrances;  and  where  he 
obtains  title  to  the  land,  and  subse- 
quently pays  off  pre-existing  encum- 
brances of  which  he  had  notice,  he 
cannot  keep  them  alive  by  taking  an 
assignment  thereof  to  himself.  Bunch 
V.  Grave  (Ind.),  12  N.  E.  Rep.  514. 
See  also  Shuler  v.  Hardin,  25  Ind.  386; 
Hancock  v.  Fleming,  103  Ind.  533; 
Atherton  v.  Toney,  43  Ind.  211;  Robins 
V.  Swain,  68  111.  197;  Weiner  t;.  Heintz, 
17  111.  259;  Mines  v.  Moore,  41  111.  273! 
Johnson  v.  Zink,  51  N.  Y.  333;  Cleve- 
land V.  Southard,  25  Wis.  479;  Dela- 
ware &  Hudson  Caiial  Co.  v.  Bonnell, 
46  Conn.  9;  Waterman  v.  Curtis,  36 
Conn.  241. 
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of  liability  ;  its  acceptance  binds  him.*  An  agreement  that  the 
amount  of  the  mortgage  shall  be  a  part  of  the  purchase  money,  is 
an  assumption  of  the  mortgage  debt.*     And  a  verbal  promise  by 


The  statement  in  a  deed  from  an  in- 
termediate iiolder  of  a  portion  of  the 
premises  covered  by  a  mortgage,  that 
the  grant  is  subject  to  such  mortgage,' 
in  the  absence  of  any  requirement  that 
the  grantee  assume  and  pay  the  same, 
will  not  make  the  mortgage  a  specific 
charge  upon  the  portion  or  interest 
granted  by  such  deed,  so  as  to  influence 
the  equities  as  between  second  and  third 
mortgagees  upon  other  portions  of  the 
inortgaged  premises.  Slater  v.  Breese, 
36  Mich.  77. 

FuTCliaser  of  EcLUity  of  Redemption  at 
Execution  Sale  Takes  Subject  to  Mort- 
gage.— Upon  a  purchase  of  lands,  under 
a  judgment,  which  lands  are  subject  to 
the  lien  of  a  prior  mortgage  given  by 
the  judgment  debtor,  the  premises  in 
the  hands  of  the  purchaser  are  prima- 
rily liable  for  the  payment  of  the  mort- 
gage debt;  and  the  judgment  debtor  is 
neither  legally  nor  equitably  bound  to 
pay  off  such  prior  mortgage,  for  the 
benefit  of  the  purchaser  under  the 
judgment.  Russell  v.  Allen,  10  Paige 
(N.  Y.)  249.  See  also  Vanderkemp  v. 
Shelton,  11  Paige  (N.  Y.)  28;  Lovelace 
V.  Webb,  62  Ala.  271;  Tice  v.  Annin,  2 
Johns.  (N.  Y.)  Ch.  128. 

A  mortgagee  may  maintain  a  per- 
sonal action  against  a  grantee  of  the 
mortgaged  premises,  who  has  assumed 
to  pay  the  encumbrance.  He  may  pur- 
sue this  remedy  without  foreclosing  the 
mortgage  and  without  joining  the  mort- 
gagor as  defendant.  Burr  v.  Beers,  24 
N.  Y.  178. 

Conveyance  to  Mortgagee  Subject  to 
the  Mortgage  Pays  tie  Mortgage. — A 
grantee  of  land  subsequently  conveyed 
to  the  mortgagee  by  a  deed  which  re- 
cited that  the  conveyance  was  subject 
to  the  mortgage.  Held,  that  the  mort- 
gage was  thereby  merged,  and  that  the 
mortgagee  could  not  maintain  an  ac- 
tion against  the  mortgagor  on  the  mort- 
gage note,  although  the  value  of  the 
land,  at  the  time  of  the  last  convey- 
ance, was  less  than  the  amount  of  the 
mortgage.  Dickason  v.  Williams,  129 
Mass.  182.    See  Merger. 

1.  Furnas  v.  Durgin,  119  Mass.  500; 
Gaifney  v.  Hicks,  131  Mass.  124;  Car- 
ley  V.  Fox,  38  Mich.  387;  Halsey  v. 
Reed,  9  Paige  (N.  Y.)  446;  Fairchild  v. 
Lynch,  46  N.  Y.  Super.  Ct.  i;  Huyler 
■»-Atwood,  26N.J.  Eq.  504;  Crawford 


V.  Edwards,  33  Mich.  354;  Schmucker 
t'.  Sibert,  i8  Kan.  104;  Spaulding  v. 
Hallenbeck,  35  N.  Y.  204;  Belmont  x>. 
Coman,  22  N.  \ .  438;  Atlantic  Dock 
Co.  V.  Leavitt,  54  N.  Y.  35. 

An  acceptance  hy  a  duly  constituted 
agent  will  also  bind  the  grantee.  Fair- 
child  V.  Lynch.  10  Jones  &  S.  (N.  Y.) 
265. 

2.  Tichenorw.  Dodd,  4  X.J.  Eq.  454; 
McMahan  v.  Stewart,  23  Ind.  590; 
Kennedy  v.  Brown,  61  Ala.  296;  Heid 
V.  Vreeland,  30  N.J.  Eq.  591;  Gerard 
Life  Ins.  Co.  V.  Stewart,  86  Pa.  St.  89; 
Smith  V.  Trustow,  84  N.  Y.  660; 
Thompson  v.  Thompson,  4  Ohio  St. 
333;  Ferns  v.  Crawford,  2  Denio  (N. 
Y.)  ^95;  Ely  V.  McNight,  30  How,  Pr. 
(N.  v.")  97;  Russell  V.  Pistor,  7  N.  Y. 
171;  Gilbert  w.Averill,  15  Barb.  (N.  Y.) 
20;  Lilly  V.  Palmer,  51  111.  331;  Fish  v. 
Dodge,  4  Denio  (N.  Y.)  311;  Towns- 
end  V.  Ward,  27  Conn.  610;  Thayer  v. 
Torrey,  37  N.  J.  L.  339;  Jewett  v. 
Draper,  6  Allen  (Mass.) 434;  Comstock 
V.  Hitt,  37  111.  542. 

In  Ely  V.  McNight,  30  How.  Pr.  (N. 
Y.)  97,  the  court  held  that  an  agree- 
ment to  pay  an  existing  mortgage  as 
part  of  the  consideration  money,  on 
the  purchase  of  land,  is  not  an  agree- 
ment to  pay  the  debt  of  a  third  person, 
and  therefore  void  if  resting  in  parol, 
but  it  is  an  original  undertaking. 
Compare  Equitable  Life  Ass.  Soc.  v. 
Bostwick,  100  N.  Y.  628;  Luddington 
V.  Low,  21  J.  &  S.  (N.  Y.)  374. 

As  to  the  legal  effect  of  such  trans- 
actions, see  Thompson  v.  Thompson,  4 
Ohio  St.  333;  Braman  v.  Dowse,  12 
Cush.  (Mass.)  227;  Twitchell  w.  Means, 
8  Biss.  (U.  S.)  211;  Garnsey  v.  Rogers, 
47  N.  Y.  233. 

A  grantee  of  land  is  estopped  to  deny 
the  validity  of  a  mortgage  to  which  his 
deed  recites  that  the  conveyance  to  him 
is  subject.  Johnson  v.  Thompson,  129 
Mass.  398;  Hancock  xk  Fleming,  103 
Ind.  533;  Railroad  Co.  v.  Cazenove,  83 
Va.  744;  Howard  -v.  Chase,  104  Mass. 
249;  Green  v.  Turner,  38  Iowa  112; 
Conover  v.  Hobart,  24  N.  J.  Eq.  i2o; 
Forgy  V.  Merryman,  14  Neb.  1513; 
Styles  V.  Price,  64  How.  Pr.  (N.  Y.) 
227;  Comstock  V.  Drohan,  71  N.  Y.  9; 
Whittemore  v.  Farrington,  76  N.  Y. 
452;  Canfield  v.  Shear,  49  Mich.  313. 

Mortgage  as  Fart  of  tbe  Consideration. 
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the  grantee  to  pay  the  mortgage  debt  is  binding  upon  him  and 
may  be  enforced  by  the  grantor  or  holder  of  the  mortgage. ' 

2.  Liabilities  of  Purchaser  Who  Assumes  the  Mortgage. — A  pur- 
chaser who  has  assumed  to  pay  a  mortgage  debt'  on  the  land 
cannot  dispute  the  validity  of  the  mortgage.  He  accepts  the 
debt  with  the  conveyance  of  the  property,  as  a  charge  upon 
the  same,  and  he  cannot  avoid  liability  on  the  ground  that  the 
mortgage  was  without  consideration,  and  therefore  not  a  valid 
claim  against  his  grantor,  or  that,  by  reason  of  a  mistake  in  the 
description  of  the  premises,  he  acquired  no  legal  title  where  he 
had  already  obtained  possession  of  the  premises  and  could  have 
had  the  mistake  corrected. ^     Nor  can  he  show  that  the  mortgagee 


— It  is  customary,  in  an  agreement  oy 
a  purcliaser  to  assume  a  mortgage  debt 
upon  premises,  to  recite  in  the  deed  that 
he  assumes  and  agrees  to  pay  the  mort- 
gage as  part  of  the  consideration. 
Weed  Sewing  Machine  Co.  v.  Emer- 
son, 115  Mass.  554;  Burr  v.  Beers,  24 
N.  Y.17S;  Stebb'ins  v.  Hall,  29  Barb. 
(N.  Y.)  S24;  Collins  v.  Rowe,  i  Abb. 
N.  C.  (N.  Y.)  97;  Schmucker  v.  Si- 
bert,  18  Kan.  104;  Huyler  t>.  Atwood, 
26  N.  J.  Eq.  504;  Lennig's  Estate,  52 
Pa.  St.  138;  Crawford  v.  Edwards,  33 
Mich.  354. 

An  agreement  to  pay  Interest  upon  a 
mortgage  cannot  be  construed  to  be  an 
assumption  on  the  part  of  the  grantee 
to  pay  the  principal  of  the  mortgage 
debt.  Manhattan  Life  Jns.  Co.  v. 
Crawford,  9  Abb.  N.  C.  (N.  Y.)  365. 

Deduction  of  Mortgage  from  the  Pur- 
chase Price. — The  mere  deduction  of 
the  amount  of  a  mortgage  from  the 
purchase  price  on  sale  of  the  lands, 
does  not,  in  the  absence  of  an  agree- 
ment to  pay,  absolutely  impose  upon 
the  grantee  the  duty  of  paying  or  suf- 
lering  his  land  to  be  taken  in  paj'ment 
of  the  moi'tgage.  While  it  is  evidence 
of  the  grantor's  intention  to  subject  the 
land  to  such  payment,  it  is  not  control- 
ling or  conclusive;  it  may  be  inferred 
that  the  deduction  was  made  to  protect 
the  grantee  against  a  questionable  en- 
cumbrance.   Bennett  t;.  Bates,  94  N.  Y. 

354- 

Parol  Evidence  Inadmissible  Where 
There  Is  a  Written  Contract.— Where 
there  is  a  written  contract  for  the  sale 
of  land  parol  evidence  is  not  admissible 
to  show  that  the  vendee  agreed  to  as- 
sume a  mortgage  upon  the  property  as 
part  of  the  purchase  price.  Lewis  v. 
Day,  53  Iowa  575. 

Presumption  Raised  hy  Record  of 
Deed. — Unless  there  is  evidence  to  show 


the  contrary,  a  presumption  that  the 
title  vested  in  the  grantee  is  raised  by 
proof  of  the  record  of  the  deed,  and  he 
is  bound  by  the  covenant  to  assume  the 
mortgage.  Lawrence  v.  Farley,  9  Abb. 
N.  C.  (N.  Y.)  371. 

1.  Merriman  v.  Moore,  90  Pa.  St  y8; 
BoUes  V.  Beach,  23  N.  J.  L.  680;  Put- 
ney V.  Farnham,  27  Wis.  187;  Lamb  v. 
Tucker,  42  Iowa  iiS;  Wright  xi.  Briggs, 
99  Ind.  563;  Thomes  v.  Dickinson,  12 
N.  Y.  364;  Conover  v.  Brown,  29  N.  J, 
Eq.  510;  Bowen  v.  Kurtz,  37  Iowa  239. 

Agreement  to  Assume  Mortgage  as 
Part  of  the  Consideration  Need  Not  be  In 
Writing. — An  agreement  by  a  purchaser 
to  pay  and  satisfy  a  mortgage  upon  the 
premises  purchased  as  a  part  consider- 
ation of  the  purchase  money,  need  not 
be  in  writing  to  be  valid  and  binding, 
but  is  suiBcient  if  in  parol,  where  the 
agreement  is  fullj'  performed  \>y  the 
grantor  by  executing  and  delivering  a 
deed  and  giving  up  possession  of  the 
premises  to  the  grantee.  Holding  the 
agreement  fully  executed  on  the  part 
of  the  grantor,  it  does  not  lie  with  the 
grantee  to  refuse  performance  on  his 
part.  Ely  v.  McNight,  30  How.  Pr. 
(N.  Y.)  97. 

2.  Freeman  v.  Auld,  44  N.  Y.  50; 
Crawford  v.  Edwards,  33  Mich.  354; 
Burchard  v.  Frazer,  23  Mich.  224,  and 
cases  cited;  Miller  v.  Thompson,  34 
Mich.  10;  Conley  v.  Fox,  38  Mich.  387; 
Halle  V.  Nichols,  16  Hun(N.  Y.)37; 
Parkinson  v.  Sherman,  74  N.  Y.  88; 
Johnson  v.  Parmely,  14  Hun  (N.  Y.) 
398;  Comstock  V.  Smith,  26  Mich,  306; 
■Benedict  v.  Hunt,  32  Iowa  27. 

The  purchaser  taking  a  title  subject  to 
a  mortgage  is  estopped  from  question- 
ing its  validity,  and  must  pay  it  if  M 
has  agreed  to;  and  if  not,  he  must  al- 
low the  lands  conveyed  subject  to  it 
to  be  applied  to  its  payment.    Sands  v. 
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has  other  security  for  the  same  debt,i  or  that  the  debt  is  differ- 
ent,^ or  that  the  mortgage  debt  he  assumed  is  not  due,^  or  that 
the  mortgage  was  defectively  executed,*  or  show  any  other 
reasons  for  escaping  the  liability  he  has  assumed. 

3.  Pui'chaser  and  Mortgagor  as  Principal  and  Surety. — Where  the 
grantee  assumes  the  mortgage  indebtedness  he  becomes,  as 
between  himself  and  his  grantor,  the  principal  debtor,  and  the 
mortgagor  the  surety  ;^  but  the  mortgagee,  unless  he  has  assented 


Church,  6  N.  Y.  347;  Murray  v.  Jud- 
son,  9  N.  Y.  73;  piartley  v.  Harrison, 
24  N.  Y.  170.  See  also  Lawrence  v. 
Fox,  20  X.  Y  26S;  Ricard  v.  Sander- 
son, 41  N.  Y.  R.  179;  O'Neill  v.  Clark, 
33  N.J.  Eq.  444;  Hardin  v.  Hjde,  40 
Barb.  (N.Y.)  435.  Compare  Hartley 
V.  Tathane.  2  Abb.  App.  Dec.  (N.  Y.) 
333;  Foster  v.  Wrightman,  123  Mass. 
100;  Conkling  v.  Secor  Sewing  Mch. 
Co.,  55  How.  Pr.  (N.  Y.)  269;  Smith  v. 
Graham,  34  Mich.  302 :  Miller  z<.Thomp- 
son,  34  Mich.  10. 

1.  Ferris  v.  Crawford,  2  Den.  (N.  Y.) 

2.  Klein  v.  Isaacs,  8  Mo.  App. 
568. 

3.  Ritter  v.  Phillips,  53  N.  Y.  5S6; 
Green  v.  Huston,  22  Kan.  35;  Kennedy 
V.  Brown,  61  Ala.  296;  Scarry  i'.  El- 
dridge,  63  Ind.  44. 

4.  Greither  v.  Alexander,  15  Iowa 
470;  Goodman  v.  Randall,  44  Conn. 
321;  Pidgeon  v.  Trustees  of  Schools,  44 
111.  501. 

TJie  Grantee  Cannot  Set  Up  Usury  in 
aMortgage  He  Has  Assumed. — Dewolf  t". 
Johnson,  10  Wheat.  (U.  S.)  367;  Ritter 
V.  Phillips,  53  N.  Y.  5S6;  Cope  v. 
Wheeler,  41  N.  Y.  303;  Barthel  v. 
Eleas,  2  Abb.  X.  C.  (X.  Y.)  364;  Sands 
V.  Church,  6  N.  Y.  347;  Frost  v.  Shaw, 
10  Iowa  491;  Hartley  tk  Harrison,  24 
N.  Y.  170;  Bearce  v.  Barstow,  9  Mass. 
45;  Post  tJ.  Dart,  8  Paige  (N.  Y.)  641; 
Ferris  v.  Crawford,  2  Den.  (N.  Y.) 
598;  Morris  v.  Floyd,  5  Barb.  (N.  Y.) 
130;  Cole  V.  Savage,  10  Paige  (N.  Y.) 
591- 

Where  the  Defence  of  Usury  May  be 
Set  Up,— See  Stevens  Institute  v.  Sheri- 
dan, 30  N.  J.  Eq.  23;  Maher  v.  Lan- 
from,  86  111,  513;  Xewman  v.  Kershaw, 
■ '°  ^'s.  333;  'Luddington  v.  Harris,  21 
Wis,  239;  Smith  t;.  Cross,  16  Hun  (N. 
Y.)487;  Pearsall  v.  Kirtgsland,  3  Edw. 
Ch,  (N.  Y.)  207.  See  generally  Steb- 
bms  V.  Miller,  12  Allen  (Mass.)  591; 
Russell  V.  Dudley,  3  Mete.  (Mass.)  147- 
151;  Torrey  ti.  Bank  of  Orleans,  9  Paige 
<N.  Y.)  6^g. 


Other  Instances  in  Which  the  Grantee 
Can  Dispute  the  Validity  of  the  Mort- 
gage.— See  Maher  v.  Lanfrom,  86  111. 
513;  Williams  v.  Thurlow,  31  Me.  392; 
Cushing  V.  Ayer,  25  Me.  383;  Weed 
Sewing  Machine  Co.  v.  Emerson,  115 
Mass.  554:  Merritt  v.  Harris,  102  Mass. 
326. 

5.  Flagg  V.  Gellmacker,  98  111.  293; 
Burr  V.  Beers,  24  N,  Y.  178;  Belmont 
V.  Comans,  22  N,  Y.  438;  Walls  v. 
Sherwood,  52  How.  Pr.  (X'.  Y.)  413; 
Calvo  V.  Davies,  73  N.  Y.  211; 
Marshall  v.  Davies,  78  X".  Y.  414; 
Cornell  v.  Prescott,  2  Barb.  (N.  Y.) 
16;  Fleeshhauer  v.  Doellner,  9  Abb. 
N.  C.  (X.  Y.)  373;  Comstock  v.  Dro- 
han,  71  N.  Y.  9;  Atlantic  Dock  Co.  v. 
Leavitt,  54  X.  Y.  35;  Trotter  v.  Hughes, 
12  N.  Y.74;  Thorp  I'.  Keokuk  Coal  Co., 
48  N.  Y.  253;  Rubens  v.  Prindle,  44 
Barb.  (N.  Y.)  336;  Johnson  v.  Zink,  52 
Barb.  (N.  Y.)  396;  Marsh  v.  Pike,  10 
Paige  (N.  Y.  )  595;  Ayers  v.  Dixon,  78 
N.  Y.  318;  Ellis  V.  Johnson,  96  Ind.  377; 
Figart  v.  Halderman,  75  Ind.  564;  Will- 
son  %>.  Burton,  52  Vt.  394;  Dean  v. 
Walker,  107  III.  540;  George  v.  An- 
drews, 60  Md.  28;  Willard  v.  Worsham, 
76  Va,  392;  Boardman  v.  Larrabee,  51 
Conn.  39;  Crenshaw  %>.  Thackston.  14 
S.  Car.  437;  Unger  v.  Smith,  44  Mich. 
22;  Lappen  v.  Gill,  129  Mass.  349. 

Where  the  owner  of  real  estate,  after 
having  given  a  deed  of  trust  thereon  to 
secure  the  payment  of  a  loan  to  him, 
conveyed  the  premises  to  another,  sub- 
ject to  the  encumbrance,  which  the  pur- 
chaser expressly  agreed  to  assume  and 
discharge,  and  he  conveys  to  another, 
and  that  other  to  a  third  purchaser  in  the 
same  way,  held  that  each  of  the  sub- 
requent  purchasers  became  an  original 
promisor  for  the  payment  of  the  encum- 
brance, and  accepted  the  place  of  an 
original  mortgagor  as  to  the  condition 
of  his  title,  and  the  original  debtor  be- 
came virtually  a  surety  for  the  pay- 
ment of  the  debt  to  the  creditor,  and 
had  the  right  to  pay  the  same  when  due, 
if  he  chose,  without  cancelling  the  debt 
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to  this  agreement,  may  continue  to  hold  the  mortgagor  as  princi- 
pal or  may  treat  both  as  principal  debtors.^     Any  agreement  by 


as  to  them,  or  releasing  the  lien,  and 
after  such  payment  by  him,  to  become 
the  purchaser  at  the  trustee's  sale. 
Fiagg  V.  Gellmacker,  g8  111.  293. 

The  grantee  who  has  assumed  the 
mortgage  and  become  the  principal 
debtor,  cannot  be  released  from  liabil- 
ity by  the  mortgagee  without  at  the 
same  time  releasing  the  mortgagor. 
Paine  v.  Jones,  76  N.  Y.  274. 

But  the  mortgagee  may  release  the 
mortgagor  from  his  personal  liability 
without  discharging  the  land  or  the 
grantee.  Tripp  v.  Vincent,  3  Barb. 
(N.  Y.)  Ch.  613. 

The  acceptance  by  the  mortgagee  of 
a  second  mortgage  upon  the  same  prerr;- 
ises  from  the  purchaser,  would  not 
constitute  a  release  of  the  first  mort- 
gagor from  his  personal  liability  to  pay 
a  deficiency.  Connecticut  Mut.  Life 
Ins.    Co.    V.    Tyler,    8    Biss.  (U.    S.) 

369- 

As  to  the  doctrine  that  any  deahng 
with  the  principal  debtor  whereby  the 
contract  is  varied  or  changed,  operates 
to  release  the  surety,  see  Mayhew  v. 
Bo3'd,  5  Md.  102;  Yates  v.  Donaldson, 
5  Md.  389,  Oberndorff  v.  Union  Bank 
of  Baltimore,  31  Md.  126. 

1.  Shephard  v.  May,  115  U.  S.  505; 
■Calvo  v.  Davies,  73  N,  Y.  211;  Dean  v. 
Walker,  107  111.  540;  Waters  v.  Hub- 
bard, 44  Conn.  340;  Larnes  v.  Day,  37 
Iowa  164;  Hebert  v.  Daussam,  8  La. 
An.  267;  Corbett  v.  Waterman,  11 
Iowa  86:  Connecticut  Mut.  Life  Ins.  Co. 
V.  Mayer,  8  Mo.  App.  18;  Crawford  v. 
Edwards,  33  Mich.  354;  Metz  v.  Todd, 
36  Mich.  473;  Boardman  v.  Larrabee, 
51  Conn.  39;  Meyer  v.  Lathrop,  10 
Hun  (N.  Y.)  66;  Huyler  v.  Atwood, 
26  N.  J.  Eq.  i;04;  Pardee  v.  Treat,  82  N. 
Y.385;  Bowen  v.  Beck,  94  N.  Y.  86; 
Miller  v.  Thompson,  34  Mich.  10;  Tay- 
lor V.  Whitmore,  35  Mich.  97;  Man- 
waring  V.  Powell,  40  Mich.  371;  Howe 
V.  Lemon,  37  Mich.  164;  Meckle  v. 
'Maxfield,  42  Mich.  304. 

The  grantee,  where  he  has  thus  as- 
sumed the  payment  of  the  mortgage 
debt,  cannot  defeat  the  mortgagee's 
right  to  hold  him  personally  responsi- 
ble by  procuring  a  release  from  the 
mortgagor.  Bay  v.  Williams,  112  111. 
915;  s. c,  54  Am.  Rep.  209. 

in  the  ordinary  case  of  a  purchase 
of  an  equity  of  redemption  from  a  mort- 
gagor, witii  a  provision  in  the  deed  that 


the  grantee  assumes  and  agrees  to  pav 
the  mortgage  debt,  no  right  of  action  on 
the  promise  accrues  to  the  mortgagee. 
To  give  the  mortgagee  a  right  of  ac- 
tion the  promise  must  have  been  in- 
tended for  his  benefit;  it  is  not  enough 
that  a  benefit  may  accrue  to  him. 
Meech  v.  Ensign,  49  Conn.  191. 

If,  before  the  mortgagee  notifies  the 
grantee  that  he  has  accepted  him  for 
the  debts,  there  be  a  rescission  of 
the  contract  between  mortgagor  and 
grantee  by  which'  the  latter  assumed 
the  debt,  the  mortgagee  cannot  hold  the 
grantee  for  the  debt.  Talbut  v.  Berk- 
shire Life  Ins.  Co.,  80  Ind.  434;  Jones 
V.  Higgins,  80  Ky.  409;  Berkshire  Life 
Ins.  Co.  V.  Hutchings,  100  Ind.  496; 
Biddel  v.  Brizzolara,  64  Cal.  354. 

Where  a  grantee,  holding  under  a 
warranty  deed,  and  who,  by  a  covenant 
in  his  deed,  has  assumed  and  agreed  to 
pay  a  mortgage  on  the  premises,  has 
been  evicted  hy  paramount  title,  the 
holder  of  the  mortgage  cannot  enforce 
the  covenant,  as  the  substantial  consid- 
eration therefor  is  the  conveyance  of  a 
title,  and,  upon  eviction,  the  considera- 
tion wholly  fails.  The  mortgagee,  who 
seeks  to  avail  himself  of  such  -a.  cove- 
nant, claims  under  and  through  the 
grantor,  and  his  claim  is  subject  to  de- 
fences arising  out  of  the  transaction  be- 
tween the  original  parties  when  the 
deed  was  executed.  (Folger,  C.  J., 
and  Earl,  J.,  dissenting.)  Dunning  ». 
Leavitt,  85  N.  Y.  30. 

It  seems  that  a  person  for  whose 
benefit  a  promise  is  made  cannot,  with- 
in the  case  of  Lawrence  v.  Fox,  20  N, 
Y.  26S,  maintain  an  action  to  enforce 
the  promise  when  the  promise  is  void 
as  between  the  promisor  and  promisee, 
because  of  want  or  failure  of  considera- 
tion or  fraud.  The  action  upon  such 
a  promise  is  subject  to  the  equities  be- 
tween the  original  parties.  Thorp  f. 
Keokuk  Coal  Co.,  48  N.  Y.  253,  dis- 
tinguished; Dunning  v.  Fisher,  20  Hun 
(N.  Y.)  179,  reversed.  Dunning  v. 
Leavitt,  85  N.  Y.  30. 

For  proper  practice,  where  an  execu- 
tion for  a  deficiencv  is  desired,  see  Ran- 
som V.  Sutherland;  46  Mich.  489;  Mc- 
CHckett  V.  Wilson,  50  Mich.  513.  See 
generally  Hicks  v.  McGarry,  38  Mich. 
667;  Booth  V.  Conn.  Mut.  Life.  Ins. 
Co.,  43  Mich.  299;  Higman  v.  Stewart, 
38  Mich.  513. 
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the  holder  of  the  mortgage  with  the  grantee  to  extend  the  time 
of  payment,  made  without  the  consent  of  the  grantor,  discharges 
the  grantor.! 

4.  Conveyance  as  Contract  Between  Purchaser  and  Mortgagor  for 
Benefit  of  Mortgagee. — It  seems  to  be  well  settled  that  the  liability 
of  the  grantee,  who  has  assumed  the  mortgage  debt,  rests  upon 
the  doctrine  that,  where  one  person  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  the  third  person  may  maintain 
an  action  upon  it.  In  such  a  case  it  is  not  necessary  that  there 
should  be  any  consideration  passing  from  ;he  third  person,  or 
even  that  he  knew  of  the  promise  at  the  time  it  was  made.  It  is 
sufficient  if  the  promise  be  made  by  the  promisor  upon  a  suffici- 
ent consideration  passing  between  him  and  his  immediate  prom- 
isee, and  when  the  third  person  adopts  the  act  of  the  promisee  in 
obtaining  the  promise  for  his  benefit,  he  is  brought  into  privity 
with  the  promisor,  and  he  may  enforce  the  promise  as  if  it  weie 


1.  Calvo  V.  Davies,  73  N.  Y.  211: 
Murray  v.  Marshall,  94  N.  Y.  611; 
Fish  t;.-Hayward,  28  Hun  fN.  Y.)-456; 
George  v.  Andrews,  60  Md.  26;  Spen- 
cer I'.  Spencer,  95  N.  Y.  353;  Union 
Mut.  Life  Ins.  Co.  v.  Hanford,  27  Fed. 
Rep.  588;  Metz  v.  Todd,  36  Mich.  473; 
Remsen  v.  Beekman,  25  N.  Y.  1552; 
Hurd  V.  Callahan,  9  Abb.  N.  C.  (NIY.) 

374- 

The  purchaser  of  property  from  the 
mortgagor  or  grantor  in  a  trust  deed, 
who  assumes  no  liability  to  the  mort- 
gagor which  the  latter  can  enforce,  is 
in  no  sense  the  surety  of  his  vendor, 
the  original  debtor,  and  the  extension 
of  the  time  of  payment  to  a  debtor  by 
_  mortgage  while  he  holds  the  equity  of 
redemption  does  not  release  or  dis- 
charge the  lien  of  the  mortgage,  nor 
will  such  extension  release  tlie  lien  in 
favor  of  an  assignee  of  the  equity  of 
redemption.     Maher  v.  Lanfrom,  86  111, 

513- 

Mortgagee  Not  Affected  By  the  Rela- 
tion of  Surety  as  Between  Mortgagor 
and  Grantee.  —  The  mortgagee  may 
treat  both  vendor  and  purchaser  as 
principals;  and  this  relation  will  not  be 
changed  by  an  agreement  between  the 
vendee  and  mortgagee  for  an  extension 
of  time.  Corbett  v.  Waterman,  11 
Iowa  86;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Mayer,  8  Mo.  App.  18;  Huyler 
f.  Atwood,  26  N.  J.  Eq.  504;  Crawford 
V.  Edwards,  33  Mich.  354. 

Contribution  as  Between  Parts  of 
Mortgaged  Land— Where  land  is  mort- 
gaged and  the  mortgagor  then  sells  a 
part  of  it  and  .conveys  it  by  warranty 
deed,  "the  purchaser  may  pay  the  mort- 


gage debt  where  he  has  not  agreed  to 
do  so,  and  enforce  it  against  the  part  of 
the  land  retained  by  the  mortgagor  as 
against  the  latter  or  his  heirs.  Sar- 
geant  v.  Rowsey,  89  Mo.  617. 

Where  a  purchaser  of  part  of  mort- 
gaged premises  assumes  to  pay  the 
mortgage  as  part  of  the  purchase 
money,  the  portion  so  purchased  be- 
comes, in  equity,  the  primary  fund  for 
such  payment.  Bowne  u.  Linde,  91  N. 
Y.  92. 

Where  several  tracts  of  land  are  in- 
cluded in  the  same  mortgage,  and  there 
have  been  subsequent  sales  by  the 
mortgagor,  a  purchaser  from  the  mort- 
gagor desiring  that  the  sales  under  the 
mortgage  shall  be  made  in  the  inverse 
order  of  alienation,  must  give  actual 
notice  of  his  rights  before  any  sale  is 
made  under  the  mortgage.  After  the 
sale  has  been  made  without  such  notice 
having  been  given,  he  cannot  have  any 
relief  in  respect  to  which  tracts  shall 
be  first  sold.  Hosmer  v.  Campbell,  98 
111.  572. 

A  purchaser  of  a  portion  of  the 
mortgaged  premises,  upon  assuming  a 
proportionate  part  of  the  mortgage  in- 
debtedness, becomes  bound  to  pay  such 
part  in  exoneration  of  the  other  por- 
tions. Ayers  v.  Dixon,  78  N.  Y.  31S; 
Bowne  v.  Lynde,  91  N.  Y.  92;  Wright 
V.  Briggs,  99  Ind.  563;  Higham  v.  Har- 
ris, 108  Ind.  246;  Torrey  -j.  Bank  of  Or- 
leans, 9  Paige  (N.  Y.)  649.  And  a 
subsequent  purchaser  of  such  other 
portions  can  compel  such  application. 
Barring  v.  Moore,  4  Paige  (N.  Y.)  166; 
Bowne  v.  Lynde,  91  N.  Y.  92.  Al- 
though  the   grantee   may   not  be  per- 
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made  directly  to  him.'  Another  accepted  doctrine  is  that,  where 
there  is  a  conveyance  of  lands  upon  which  there  is  an  existing 
mortgage,  and  the  purchaser  assumes  the  mortgage  debt,  thereby 
becoming,  as  between  himself  and  his  grantor,  the  principal 
debtor,  and-  the  grantor  the  surety,  the  contract  will  not  be 
regarded  as  a  contract  with  the  mortgagee  or  for  his  benefit, 
and  the  right  of  the  mortgagee  to  a  personal  decree  for  a  defici- 
ency against  a  subsequent  purchaser,  whose  deed  contains  such 
a  stipulation,  does  not  result  from'  any  fixed  or  vested  right  in  the 
mortgagee,  arising  either  from  the  acceptance  of  the  conveyance 
of  the  mortgaged  premises  by  the  grantee  or  from  his  obligation 
to  pay  the  mortgage  debt  as  between  himself  and  his  grantor. 
It  rests  merely  on  the  doctrine  of  courts  of  equity,  that  a 
creditor  may  have  the  benefit  of  all  collateral  obligations 
for  the  payment  of  the  debt  which  a  person  .standing  in  the  posi- 
tion of  surety  for  others  holds  for  his  indemnity,  and  that  he  may 
proceed  directly  against  the  person  ultimately  liable  in  order  to 
avoid  circuity  of  action.  If  the  liability  of  the  subsequent  pur- 
chaser to  his  grantor  to  indemnify  him  against  the  mortgage  debt 
be  extinguished  as  between  themselves,  by  a  reconveyance  before 
bill  for  foreclosure  filed,  the  contract  of  indemnity  being  thereby 
at  an  end  by  the  act  of  tjiose  who  were  parties  to  it,  the  mort- 
gagee will  not  be  entitled  to  a  decree  for  a  deficiency  against 
such  purchaser,  founded  on  such  stipulation  in  his  deed.^ 

sonally  liable  where  he  has  not  agreed  Bertram,  14  Iowa  476;  Scott  v.  Gill,  19 

to  pay    the   mortgage    debt,  yet   when  Iowa   1S7;  Bassett  v.  Hughes,  43  Wis. 

suoh  debt  forms  a  part  of  the  considera-  319;     Center   -r'.    McQuesten,   24  Kan. 

tion  of  the  purchase,  he  is  bound  to  the  480;  Fitzgerald  v.  Barker,  70  Mo.  685; 

extent  of  the  property  so  purchased  to  Hudson    Canal     Co.     v.    Westchester 

indemnify   the   mortgagor.     Townsend  Bank,  4  Denio  (N.  Y.)   97;  Corbett  t'. 

V.    Ward,  27    Conn.  610;   Lawrence  v.  Waterman,  11  Iowa  86;  Lamb  f. Tucker, 

Towle,  59  N.  H.'  28;  Burke  v.  Gummey,  42  Iowa  118;    Miller  -o.  Winchell,  70  N. 

49  Pa.  St.  518;  Crowell  v.  Hospital  of  Y.  437;   McDowell   v.  Laer,  35   Wis. 

St.    Barnabas,  27   N.  J.  Eq.  650;  Com-  171;  Cashrpen  v.  Henry,  75  N.  Y.  103; 

stock   V.  Hitt,  37  111.  542;     Thompson  Smith  v.  Ostermeyer,  68  Ind.  432;  Bis- 

V.  Thompson,  4  Ohio  St.  333;  Flagg  v.  sell  v.  Bugbee,  8  Cent.  L.J.  272;   Mer- 

Thurber,  14  Barb.  (N.  Y.)  196;  Schlatre  riman   v.  Moore,  90  Pa.  St.  78;  Town- 

■V.  Greaud.  19  La.  An.  121;;  Iowa  Loan  send  v.  Long,  77  Pa.  St.  143;  Justices. 

&  Trust   Co.  T'.  Mowery,'67   Iowa -113;  Tallman,  86   Pa.    St.    147;    Arnold  v. 

Equitable  Life  Assoc,  v.  Bostwick,  100  Stedman,  g  Wright  (Pa.)  186;  Torrens  • 

N.  Y.  628;  Torrey  v.  Bank  of  Orleans,  v.  Campbell,  24  P.  F.  Smith  (Pa.)  470; 

9   Paige   (N.  Y.)"649;   Salem   v.   Edg-  Urquhart    v.    Brayton,    12    R.   I.   169. 

erly,  33   N.  H.  46;    Welch   v.  Beers,   8  2.    Crowell  v.  Hospital  of  St.  Barna- 

AUen  (Mass.)  i^i.  bas,  27  N.  J.  Eq.  650.     See  also  Cum- 

1.   Thorp   V.  the  Keokuk  Coal   Co.,  berland    v.    Codriiigton,  3  Johns.  Ch. 

48  N.  Y.  253,  256;  Burr  v.  Beers,  24  N.  (N.  Y.)  261;  Hav  -v.  Bramhall,  4  C.  E. 

Y.   178;   Lawrence   v.    Fox,   20   N.   Y.  Green    (N.  J.)  563;  Bolles  v.  Beach,  2 

268;  Campbell  v.  Smith,  8  Hun  (N.Y.)  Zab..  (N.  J.)  680;  Moses  v.  Murgatroyd, 

6.     See  also  Schermerhorn  v.  Vander-  i  Johns.   Ch.   (N.  Y.)   119;  Phillips  v. 

heyden,  i  Johns.  (N.  Y.)  140;  Farlej'  v.  Thompson,   2  Johns.  Ch.  (N.  Y.)  418; 

Cleveland,  9  Cow.  (N.  Y.)  639;  Barker  Pratt   v.  Adams,  7   Paige  (N.  Y.)  615; 

V.  Buklin,  2   Den.    (N.  Y.)  45;  Hand  New  London   Bank  v.  Lee,  n  Conn. 

V.    Kennedy,   83   N.   Y.   149;  Ross   v.  112;  Curtis  t;.  Tyler,  9  JPaige  (N- Y.) 

Kennison.  38  Iowa  396;  Thompson  v.  432;  Hasley  v.  Reed,  9  Paige  (N.  Y.) 
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5.  Mortgagor  Cannot  Release  Grantee's  Assumed  Liability. — Where 
the  grantee,  in  an  absolute  conveyance  of  land,  assumes  and 
agrees  to  pay  a  mortgage  thereon,  given  by  his  grantor,  an  abso- 
lute and  irrevocable  obligation  is  thereby  created  in  favor  of  the 
mortgagee,  which  cannot  be  released  or  affected  by  any  act  or 
agreement  of  the  mortgagor  (and  grantor)  to  which  the  mort- 
gagee does  not  assent.^ 


446;  Blver  V.  Monholland,  2  Sandf.  Ch. 
(X.  Y.)  478;  Garnsev  v.  Rogers.  47 
N.  Y.  233;  King  V.  Whitelv,  10  Paige 
(X.  Y.)  465;  Trotter  v.  "Huc;hes,  2 
Kerr  (X.  Y.)  74;  Mar,h  v.  Pike,  10 
Paige  (X.  Y.)  595;  Cornell  t.  Pres- 
cott,  2  Barb.  (X.  Y.)  16;  Douglass  v. 
Wells,  18  Hun  (X.  Y.)  88. 

To  make  the  promise  of  a  grantee  to 
^ay  a  mortgage  on  land  con\-ejed  to 
him  available  to  thfe  mortgagee,  it 
must  be  made  to  a  person  personally 
liable  for  the  mortgage  debt.  Wise  v. 
Fuller,  29  X.  J.  Eq.  257.  See  also 
Crowell  V.  Currier.  12  C.  E.  Green 
(X.J.)  650;  Moore's  App.,  88  Pa.  St. 
450;  Mount  :■.  A'an  Xes^,  33  X.  J,  Eq. 
262;  Norwood  x>.  De  Hart,  30  X'.  J.  Eq. 
412;  Blyer  v.  Monholland,  2  Sandf  Ch. 
(X.Y.)  478;  Halsey  w.Reed,  9  Paige  (X. 
Y.)  446;  Curtis  V.  Tyler,  9  Paige  (X*. 
Y.)  432;  King  V.  ^Vhitely,  10  Paige 
(X.  Y.)  465;  Thorp  V.  Keokuk  Coal 
Co.,  48  N.  Y.  253.  See  also  in  this 
connection  Bleeker  v.  Bingham,  3 
Paige  (N".  Y.)  246;  Scherraerhorn  v. 
Vanderheyden,  i  .Johns.  Ch.  (X.  Y.) 
139;  Bull  V.  Titsworth,  29  X.  J.  Eq.  73; 
Rogers  V.    Herron,   92    111.    5S3. 

See,  however,  Merriman  f.  Moore,  90 
Pa.  St.  78,  81,  where  it  was  held  that 
the  grantor  need  not  be  personally 
liable  to  pay  the  mortgage  debt. 

The  Mortgagee's  Eight  to  Recover 
Against  the  Purchaser  Is  an  Equitable 
One.— It  has  been  held  at  law  that  a 
promise  by  a  third  person  to  pay  the 
debt  of  another  cannot  be  enforced 
directly  by  the  person  for  whose  benefit 
the  promise  was  made  and  who  was  not 
a  partv  to  the  contract.  Second  Na- 
tional Bank  v.  Grand  Lodge,  98  U.  S. 
123;  Millard  v.  Baldwin,  3  Gray 
(Mass.)  484;  Johnson  -,'.  Foster,  12 
Mete,  (Mass.)  167;  Bissell  v.  Bugbee, 
8  Cent.  L.J.  272;  Crowell  t^.  Currier, 
27  ^"•  J.  Eq.  152;  Crowell  v.  Hospital 
of  St,  Barnabas,  7  N.  J.  Eq.  650:  Klap- 
worth  V.  Dressier,  13  N.  J.  Eq.  62; 
Mellen  v.  Whipple,  i  Gray  (Mass.) 
317;  and  cases  cited;  Coffin  v.  Adams, 
^3'  Mass.  133;  Exchange  Bank  v.  Rice, 


107  Mass.  37:  Prentice  t.  Brimhall,  123 
Mass.  291.  But  the  right  to  enforce  the 
promise  has  been  expressly  recognized 
in  equitv.  Klapworth  -•.  Dressier,  13 
X.J.  Eq.  62;  Finley  v.  Simpson,  22  X. 
J.  L.  311;  Booth  V.  Conn.  Mut.  Life 
Ins.  Co.,  43  Mich.  299;  Stuart  f. Woden, 
42  Mich.  154;  Higman  v.  Stewart,  38 
>>Iich.  513;  Unger  v.  Smith,  44  Mich.  22. 

"On  the  ground  tfiat  in  equitv  the 
mortgagee  as  against  his  mortgagor  has 
the  right  to  the  benelit  of  any  collat- 
eral security  held  by  the  latter  for  the 
payment  of  his  debt  to  the  mortgagee, 
and  that  a  court  of  equitv  having  the 
mortgagee,  the  mortgagor  and  the 
grantee  before  it,  can  adjust  in  one  suit 
all  the  rights  of  the  parties.  However 
that  may  be,  they  gi\'e  no  countenance 
to  the  theory  that  the  mortgagee  has 
the  exclusive  right  in  law  or  equity, 
without  bringing  a  suit  for  foreclosure, 
to  maintain  an  action  at  law  against  the 
grantee  in  the  name  of  the  mortgagor 
without  his  consent,  or  that  a  court 
of  law,  when  both  the  mortgagor 
and  the  mortgagee  are  interested  in 
the  cause  of  action  can,  upon  sum- 
mary motion  and  A\'ithout  regular 
issues,  determine  the  equities  be- 
tween them,  and  take  the  control  of 
the  action  out  of  the  hands  of  the 
plaintiff  of  record."  Coffin  v.  Adams, 
131  ^lass.  133.  See  also  Cornell  v. 
Prescott.  2  Barb.  fX.  Y.)  16;  Trotter  f. 
Hughes,  12  X.  Y.  74;  Marsh  f.  Pike, 
10  Paige  (X.  Y'.)  595;  Douglass  v. 
Wells,  iS  Hun  (N.  Y.)  88. 

1.  InDouglass  v.  Wells,  18  Hun  (X.Y.) 
88,  91,  BocKES,  J.,  reviewing  authori- 
ties, observes:  "  We  are  now  brought  to 
the  case  of  Garnsey  v.  Rogers  (47  X. 
Y-  233),  where  this  entire  subject  was 
elaborately  discussed.  It  was  there 
said  by  Judge  Rapallo,  and  with  the 
apparent  concurrence  of  every  mem- 
ber of  the  court  (although  this  point 
was  not  decided)  and  as  a  notable 
proposition  i»  the  consideration  of  the 
case,  that,  '  it  must  further  be  consid- 
ered that  where  such  an  assumption  is 
made   on    an    absolute  conveyance  of 
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XVII.  Assignment  of  Mortgages — 1.  What  Constitutes  an 
Assignment — {a)  Requisites  to  Legal  Assignments.— A' 
formal  assignment  of  a  mortgage  at  law  is  properly  made  by 
deed,^  which  may  be  a  separate  instrument  or  an  endorsement 


land,  it  is  unconditional  and  irrevoca- 
ble. The  grantor  cannot  retract  his 
conveyance  or  the  grantee  his  promise 
or  undertaking.  .  .  .  The  cases 
seem  to  settle  down  to  this:  That  where 
the  conveyance  is  absolute  to  the 
grantee  his  assumption  therein  of  the 
payment  of  the  mortgage  debt,  resting 
as  a  lien  on  the  premises  conveyed  to 
him,  creates  against  him  an  absolute 
obligation  for  its  payment.  The  mort- 
gagee is  at  once  vested  with  a  right  to 
liold  him  upon  his  assumption  of  the 
debt.  Now,  no  principle  is  clearer  or 
better  settled  than  this,  that  a  release, 
to  be  effectual,  must  come  from  the 
party  vested  with  the  right.  But  it  is 
urged  that  the  right  is  not  vested  until 
there  is  an  acceptance  of  the  obligation. 
But  in  such  case  an  acceptance  is  a 
legal  presumption,  in  the  absence  of 
proof  of  actual  dissent."  Stephens  v. 
Casbacker,  8  Hun  (N.  Y.)  n6,  over- 
ruled, and  Crowell  v.  Hospital  of  St. 
Barnabas,  27  N.J.  Eq.  6i;o  disapproved. 
See  also  Lawrence  v.  Fox,  20  N.  Y. 
268,  dictum  in  opinion  by  Gray,  J.; 
Hartley  v.  Harrison,  24  N.  Y.  170; 
Garnsey  v.  Rogers,  47  N.  Y.  233;  Thorp 
V.  Keokuk  Coal  Co.,  48  N.  Y.  253, 
dictum  in  opinion  by  Eari.  J.;  Berly  v. 
Taylor,  5  Hill  (N.  Y.)  584;  Whiting 
V.  Geartv,  7  N.  Y.  W.  Dig.  97;  Camp- 
bell V.  Smith,  71  N.  Y.  26;  Kelly  v. 
Roberts,  40  N.  Y.  432;  Gilbert  v.  San- 
derson (Iowa),  9  N.  W.  Rep.  293;  Sim- 
son  V.  Brown,  6  Hun  (N.  Y.)  251; 
Flagg  X'.  Munger,  g  N.  Y.  483;  Judson 
V.  D^da,  79  N.  Y.  373;  Durham 
V.  Bischop.  47  Ind.  211.  Compare 
Laing  v.  Byrne,  34  N.  J.  Eq.  52; 
Youngs  V.  Trustees  of  Public  Schools, 
31  N.  J.  Eq.  290;  Crowell  v.  Hospital 
of  St.  Barnabas,  27  N.  J.  Eq.  650.  See 
generally  Novation. 

Where  Grantee  Assumes  and  Agrees  to 
Pay  a  Mortgage  Debt  Contracted  by  His 
Grantor  the  Agreement  May  be  Enforced 
Even  Before  Payment  by  the  Grantor. — 
The  acceptance  by  the  grantee  of  a 
deed  poll  containing  a  covenant  that 
the  land  conveyed  is  free  from  encum- 
brances except  a  mortgage  previously 
made  by  the  grantor,  "which  the  gran- 
tee assumes  and '  agrees  to  hold  the 
grantor  harmless  from,'   constitutes   a 


contract  bj'  the  grantee,  not  merely  to 
indemnify  the  grantor  but  to  pay  the 
mortgage  debt;  and  the  measure  of 
damages,  in  an  action  brought  by  the 
grantor*  against  the  grantee  upon  this 
contract  after  the  debt  has  become 
payable,  is  the  unpaid  amount  of  that 
debt,  altliough  no  part  of  it  has  been  paid 
by  the  grantor.  Locke  v.  Homer,  131 
Mass.  93,  and  cases  cited;  Furnas  v. 
Durgin,  119  Mass.  500;  Gaftney  v.. 
Hicks,  124  Mass.  301;  Port  v.  Jackson, 
17  Johns.  (N.  Y.)  482;  Fiske  v.  Tol- 
man,  124  Mass.  254;  Valentine  v..  ' 
Wheeler,  122  Mass.  566; ,  Braman  ?>.. 
Dowse,  12  Cush.  (Mass.)  227;  Drury  v. 
Tremont  Imp.  Co.,  13  Allen  (Mass.) 
168;  Stout  V.  Folger,  34  Iowa  71;  Cor- 
bett  z'.  Waterman,  11  Iowa  86;  Snyder 
V.  Summers,  i  Lea  (Tenn.)  534;  Farnes- 
worth  V.  Boardman,  131  Mass.  115. 
And  see  also  Bolton  v.  Ballard,  13 
Mass.  227;  Kilborn  v.  Robbins,  8- 
Allen  (Mass.)  466;  McCabe  v.  Swap, 
14  Allen  (Mass.)  188;  Jewett?;.  Draper,, 
6  Allen  (Mass.)  434;  Thomas  v.  Allen, 
I  Hill  (N.  Y.)  145;  Brewer  v.  Worth- 
ington,  10  Allen  (Mass.)  329;  Town  v. 
Wood,  37  111.  512;  Elmer  v.  Welch,  47 
Conn.  56;  Hall  v.  Way,  47  Conn.  467; 
Bellone  v.  Freeborn,  63  N.  Y.  383; 
Maine  v.  Cumston,  98  Mass.  317;  Fen- 
ton  V.  Lord,  128  Mass.  466;  Pike  v. 
Brown,  7  Cush.  (Mass.)  133;  Churchill 
V.  Hunt,  3  Den.  (N.  Y.)  321;  Trinity 
Church  V.  Higgins,  48  N.  Y.  532;  Fos- 
ter V.  Atwater,  42  Conn.  244;  Wilson 
-•.  Stilwell,  9  Ohio  St.  467;  Cilley  v. 
Fenton,  130  Mass.  323;  Gregory  v. 
Hartley,  6  Neb.  356;  Wicker  v.  Hop- 
poch,  6  Wall.  (iJ.'S.)  94;  Looseraore 
V.  Radford,  9  M.  &  W.  (Eng.)  657; 
Reed  v.  Paul,  131  Mass.  129;  Muhligi». 
Fiske,  131  Mass.  no;  Learned  v.  Bish- 
op, 42  Wis.  470. 

When  the  Suit  Is  In  Equity.— See 
Waters  v.  Bassell,  58  Miss.  602;  Ayers. 
w.  Dixon.  78  N.Y.  318.  . 

1.  Maine. — Warren  v.  Homestead, 
33  Me.  256;  Lyford  v.  Ross,  33  Me. 
197;  Douglass  V.  Durin,  51  Me.  121; 
Smith  V.  Kelly;  27  Me.  237;  Dwinel  l). 
PenJey,  32  Me.  197;  Dorkray  v.  Noble, 
8  Me;  278. 

Massachusetts. —  Adams  v.  Parker, 
12  Gray  (Mass.)  53;  Warden  v.  Adams, 
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Upon  the  mortgage  itself  ■}  or  a  deed  of  quit  claim  of  the  prem- 
ises, in  usual  form  by  the  mortgagee  to  a  third  party  oper- 
ates as  an  assignment  of  his  interest  as  mortgagee.**  Where  the 
assigment  is  made  by  separate  deed  it  is  not  essential  that  the 
original  mortgage  be  delivered  with  it,^  but  the  note  or  bond 
secured  by  the  mortgage  should  be  delivered  with  it  after  having 
been  properly  assigned,  and  the  deed  of  assignment  to  be  valid 
must  contain  words  of  grant  such  as  will  show  the  intent  of  the 
parties  to  make  a  complete  transfer.*  Such  a  deed  passes  the 
legal  estate  and  gives  the  assignee  a  right  to  foreclose  in  his  own 
name:*  It  is  essential  to  the  validity  of  a  deed  of  assignment  of 
a  mortgage  that  it  is  delivered,**  and  it  should  be  accompanied  by 
the  bond  or  note  secured  by  the  mortgage. '^ 

The  consideration  passing  between  the  assignee  and  the  mort- 
gagee does  not  in  any  way  affect  the  mortgagor  except  as  the 


14  Mass.  233;  Phelps  v.  Townsley,  10 
Allen  (Mass.)  554. 

Minnesota.  —  Morrison  v.  Menden- 
hall,  18  Minn.  232. 

Indiana. — Burton  v.  Baxter,  7  Blackf. 
(Ind.)  297;  Givan  v.  Doe,  7  Blackf. 
(Ind.)  210. 

New  Jersey. — Kamena  v.  Huelbig, 
23N.  J.  Eq.  78.  Compare  Mulford  v. 
Peterson,  35  N.  J.  L.  127. 

North  Carolina.  —  Williams  v. 
Teachy,  85  N.  Car.  402. 

Texas. — Henderson  v.  Pilgrim,  22 
Tex.  464. 

Vermont. — Torrej'  v.  Deavitt,  53  Vt. 
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Alabama. — In  Alabama.^  an  assign- 
ment of  a  mortgage,  to  be  effectual  to 
convey  the  mortgagee's  legal  title  and 
to  enable  the  assignee  to  maintain  eject- 
ment, must  be  by  such  a  conveyance  in 
form  and  words  as  is  required  to  con- 
vey the  legal  title  to  land  in  ordinary 
cases.  Sanders  v.  Cassady,  86  Ala. 
246. 

Illinois. — Union  Mut.  Life.  Ins.  Co. 
11.  Slee,  123  111.  57. 

1.  Vose  V.  Handv,  2  Me.  322;  Smith 
t).  Kelly,  27  Me.  237;  Dwinell  v.  Perley, 
32  Me.  197;  Parsons  v.  Wells,  17  Mas's. 
419. 

2.  Dockray  v.  Noble,  8  Me.  278; 
Dixfield  ti.  Newton,  41  Me.  221;  Hunt 
11.  Hunt,  14  :5ick.  (Mass.)  374;  Free- 
man t;.  McGaw,  15  Pick.  (Mass.)  82; 
Crocker  v.  Jewell,  31  Me.  306;  Weeks 
i^  Eaton,  15  N.  H.  145;  Douglass  v. 
Durin,  51  Me.  121;  Welch  v.  Priest, 
8  Allen  (Mass.)  165;  Thompson  v. 
Kenyon,  100  Mass.  108. 

As  to  Conveyance  of  Land  with  War- 
ranty.—See  Smith    V.    Hitchcock,    130 


Mass.  570;  Ruggles  v.  Barton,  13  Gray 
(Mass.)  506;  Lawrence  ?>.  Stratton,  6 
Cush.  (Mass.)  163;  Welsh  v.  Philips, 
54  Ala.  .309.  Compare  Hines  v.  Bal- 
lou,  44  N.  H.  621;  Johnson  v.  Sand- 
hoff,  30  Minn.  197;  Wilson  ti.  Troup,  i 
Cow.  (N.  Y.)  195;  Taylor  v.  Agricult- 
ural Assoc,  68  Ala.  229. 

3.  Warden  v.  Adams,   15   Mass.  233. 

4.  Cottrell  V.  Adams,  2  Biss.  (U.  S.) 
351.  See  also  Mulford  v.  Peterson,  35 
N.J.  L.  127;  McCandless  v.  Eagle,  51 
Pa.  St.  309;  Twitchell  v.  McMurtrie,  77 
Pa.  St.  383. 

5.  Wileiy  v.  Williamson,  68  Me.  71; 
Hills  -u.  Eliot,  12  Mass.  26.  See  also 
in  this  connection,  Hickey  v.  Richards, 
3  Dak.  345. 

6.  Rose  V.  Kimball,  16  N.  J.  Eq.  185; 
Ruckman  v.  Ruckman,  33  N.J.  Eq.  354; 
Peabody  v.  Fenton,  3  Barb.  (N.  Y.) 
Ch.  451;  Croft  V.  Bunster,  9  Wis.  503; 
Rankin  v.  Mayor,  9  Iowa  297;  Pringle 
V.  Pringle,  59  Pa.  St.  2S1;  Hoescig  v. 
Brown,  34  Mich.  502;  Fletcher  v.  Car- 
penter, 37  Mich.  412. 

7.  Bowers -y.  Johnson,  49  N.  Y.432; 
Merritt  v.  Bartholich,  36  N.  Y.  44; 
Pratt  I'.Skolfield,  45  Me.  386;  Pease  v. 
Warrea,  29  Mich,  g;  Warden  t).  Adams, 
15  Mass.  233.  Compare  Thorndike  v. 
Norris.  24  N.  H.  454. 

As  Affecting  Priority  Over  Assignment 
Not  Delivered. — See  Brown  v.  Johnston, 
7  Abb.  N.  C.  (N.  Y.)  188;  Livingston 
t'.  Jones,  Har.  (Mich.)  165. 

Intention  as  Affecting  Delivery. — To 
constitute  a  delivery  of  an  assignment 
of  a  mortgage  to  the  assignee,  it  is  not 
enough  that  the  assignment  passed  into 
his  hands;  it  must  be  shown  that  the 
assignor  delivered  it   to  him   with   the 
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■want  of  it  may  enable  him  to  make  available,  in  a  foreclosure  suit 
by  the  assignee,  any  defence  he  might  have  had  as  against  the 
mortgagee. 1 

The  assignee  of  a  bond  and  mortgage  must  give  notice  of  the' 
assignment  to  the  mortgagor,  if  he  wishes  to  protect  himself 
against  a  bona  fide  payment  by  the  latter,  to  the  assignor  or  his 
authorized  agent  ;^  and  the  recording  of  an  assignment  of  a  bond 
and  mortgage  is  not  constructive  notice  to  the  mortgagor  of 
such  assignment,  but  is  only  constructive  notice  to  subsequent 
assignees  or  purchasers  from  the  original  assignor.* 

(b)  Requisites  to  Equitable  Assignments. — On  the  theory 
that  the  mortgage  is  the  incident  of  the  debt  which  it  secures,  if 
the  debt  or  principal  thing  be  transferred  and  there  is  no  agreement 
to  the  contrary,  the  mortgage  or  incident  of  the  debt,  in  equity. 


intention  of  passing  the  property  in  the 
debt  and  mortgage  to  him.  Shurtleff 
V.  Francis,  Ii8  Mass.  154;  Johnson  v. 
Lewis,  13  Minn.  364.  Comfare  Dud- 
ley V.  Caldwell,  ig  Conn.  218,  where 
the  deed  of  assignment  and  notes  se- 
cured hy  mortgage  were  delivered  at 
different  times  but  were  held  to  consti- 
tute one  transaction  as  regarded  the 
validity  of  the  agreement. 

Delivery  by  Agent.  — Phelps  v,  Sulli- 
van, 140  Mass.  36. 

1.  Adair  -v.  Adair,  5  Mich.  204.  See 
also  in  this  connection  Knox  v.  Galli- 
gan,  21  Wis.  476;  Warner  xk  Gouver- 
neur,  i  Barb.  (N.  Y.)  36. 

If  an  assignee  purchase  the  mortgage 
by  the  payment  of  a  sum  less  than  the 
amount  actually  due,  still  the  mort- 
gagor or  his  assignee  will  not  be  en- 
titled to  redeem  without  payment  of  the 
full  amount  due  upon  the  mortgage. 
Pease   v.  Benson,  28  Me.  336. 

As  to  Sufflcienoy  of  Consideration. — 
See  Worcester  Nat.  Bank  v.  Clieenev, 
87  111.  603;  Coles  V.  Appleby,  87  N.  Y. 
114;  Schafer  v.  Reilly,  50  N.  Y.  61; 
■Croft  t).  Bunster,  9  Wis  503;  Viele  v. 
Judson,  82  N.  Y.  32.  Comfare  Davis 
V.  Beckstein,  6q  N.  Y.  440. 

2.  Reed  v.  Marble,  10  Paige  Ch.  (N. 
Y.)  409;  McCabe  v.  Farnsworth,  27 
Mich.  51;  James  v.  Johnson,  6  Johns. 
Ch.  (N.  Y.)  417;  Van  Kenren  v.  Cork- 
ins,  66  N.  Y.  77;  James  v.  More,  2 
Cow.  (N.  Y.)  258;  N.  Y.  Life  Ins.  Co. 
V.  Smith,  2  Barb.  Ch.  (N.  Y.)  82; 
Union  College  v.  Wheeler,  61  N.  Y. 
88;  Viele  v.  Judson,  82  N.  Y.  32; 
Brewster  v.  Carnes,  103  N.  Y.  556; 
Horstman  v.  Gerker,  49  Pa.  St.  282; 
Buckley  v.  Hartman,  4  S.  &  R.  (Pa.) 
175;  Warden  v.  Eden,  2  Johns.  Ch. 
.(N.   Y.)   260;   Wheeler  v.   Hughes,    i 


Dall.  (Pa.)  23;  Philips  v.  Bank  of 
Lewistown,  18  Pa.  St.  394;  North 
ampton  Bank  v.  Balliet,  8  W.  &  S. 
(Pa.)  311;  Perkins  v.  Malleson  (Kan.), 
19  Pac.  Rep.  633;  Johnson  v.  Carpen- 
ter, 7  Minn.  176;  Reeves  v.  Hayes,  95 
Ind.  521;  Towner  v.  McClelland,  no 
111.  542;  Lehman  v.  McQueen,  65  Ala. 
570;  Torrey  v.  Deavitt,  53  Vt.  335; 
Swan  7!.  Yaple,  35  Iowa  248. 

The  assignee's  only  security,  until  he 
gives  notice  of  the  .assignment  to  the 
mortgagor,  is  on  the  implied  covenant 
that  the  assignor  will  not  receive  the 
money  on  the  mortgage,  or,  if  he  does, 
that  he  will  pay  it  over  to  the  assignee. 
Horstman  v.  Gerker,  49  Pa.  St.  282. 

3.  James  v.  Johnson,  6  Johns.  Ch. 
(N.  Y.)  417;  Reed  v.  Marble,  10  Paige 
Ch.  (N.  Y.)  409. 

Notice  Where  Mortgage  Secures  Nego- 
tiable Paper.  —  Until  actual  or  con- 
structive notice  of  an  assignment  of  a 
mortgage,  the  mortgagor  is  entitled  to 
deal  with  the  mortgagee  on  the  suppo- 
sition that  no  transfer  has  been  made; 
and  the  assignee  is  bound  by  such 
dealings,  unless  the  mortgage  is  given 
to  secure  negotiable  .paper  and  it  is 
transferred  before  maturity.  Jones  v. 
Smith,  22  Mich.  360;  James  v.  Morey, 
2    Cow.    (N.  Y.)   246;     14    Am.   Dec. 

475- 

But  where  the  mortgage  secures  ne- 
gotiable paper,  a  conveyance  of  part  of 
the  mortgaged  premises  to  the  mort- 
gagee, in  payment  of  the  mortgage, 
made  after  such  paper  had  been 
transferred  by  endorsement  to  a  bona 
fide  holder  who,  at  the  same  time  took 
an  assignment  of  the  mortgage;  does, 
not  prejudice  the  rights  of  such  as- 
signee. Burhans  v.  Hutcheson,  25 
Kan.  625.     And  this  is  equally  true  ot 
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goes  with  it  ■}  and  if  the  mortgagee  retain  the  mortgage  in  his 
own  hands,  he  will    hold    it  as  trustee  for  the  assignee   of  the 


chattel  mortgages.     Baxter  v.   Gilbert, 
12  Abb.  Pr.  (N.  Y.)  97. 

1.  Leading  Cases. — Keyes  v.  Wood, 
21  Vt.  331;  Nash  V.  Kelly,  50  Vt.  425; 
Crow  V.  Vance,  4  Iowa  440;  Sangster 
V.  Love,  II  Iowa  i;8o;  Parraelee  v. 
Dann,  23  Barb.  (N.  Y.)  461;  Miller  t;. 
Larned.  163  111.  563;  Bennett  v.  Solo- 
mon, 6  Cal.  135;  M^'ers  V.  Hazzard,  4 
McCrary  (U.  S.)  94;  Batesville  Insti- 
tute V.  Kauffman,  18  Wall.  (U.  S.)  151; 
Wiston  V.  Mowlin,  2  Burrows  979; 
■  Dick  V.  Maury,  9  S.  &  M .  4SS;  Hender- 
son V.  Herrod,  9  S.  &  M.  631. 

Alabama. — O'Neal  -'.  Seixas  (Ala.), 
4  So.  Rep.  745;  Conner  r.  Banks.  18 
Ala.  42;  Graham  t'.  Newman,  21  Ala. 
497;  Prout  o.  Hoge,  157  Ala.  28; 
Center  v.  P.  &.  M.  Bank,  22  Ala. 
743;  Emanuel  v.  Hunt,  2  Ala.  190;  Cul- 
ium  V.  Erwin,  4  Ala.  452,  • 

California. — Ord  V.   McKee,  5   Cal. 

Connecticut.  —  Lawrence  v.  Knap, 
I  Root  (Conn.)  248. 

Colorado.  —  Fassett  z'.  Mulock,  5 
Colo.  466. 

Georgia. — Roberts  t.  Mansfield,  32 
Ga.  22S;  Winstead  r'.  Bingham,  4 
Woods  (Ga.)  510.  Compare  Planters' 
Bank  v.  Prater.  64  Ga.  609. 

Indiana. — Thompson  v.  Association 
(Ind.),  2  N.  E.  Rep.  735;  Reeves  v. 
Hayes,  95  Ind.  521;  Gabbert  v. 
Schwartz,  69  Ind.  450;  Burton  v.  Bax- 
ter, 7  Blackf.  (Ind.)  297;  Bayless  v. 
Glenn,  72  Ind.  5;  French  v.  Turner,  15 
Ind.  59;  Blair  v.  Bass,  4  Blackf.  (Ind.) 
539;  McCormick  -v.  Digby,  8  Blackf. 
(Ind.)  99;  Hubbard  v.  Harrison,  38  Ind. 
323;  Hough  V.  Osborne,  7  Ind.  140; 
Garrett  v.  Puckett,  15  Ind.  4S5;  Gower 
».  Howe,  20  Ind.  396;  Fletcher  f. 
Holmes,  32  Ind.  497;  Sampler.  Rowe, 
24  Ind.  208;  Clearwater  v.  Rose,  i 
Blackf  (Ind.)  137;  Slaughter  v.  Foust, 
4  Blackf  (Ind.)  379;  Parkhurst  v.  En- 
gine Co.  (Ind.),  8  N.  E.  Rep.  635. 

Illinois. — Towner  v.  McClelland,  no 
111.  542;  Pardee  v.  Lindley,  31  111. 
174;  Lucas  V.  Harris,  20  111.  166; 
Union  Mut.  Life  Ins.  Co.  v.  Slee,  12 
N.  E.  Rep.  543;  Worcester  Nat.  Bank 
^'.Cheeney,"S7lll.  602;  Goflf  v.  Hard- 
ing, 48  111.  148;  Mapps  V.  Sharpe,  32 
111.  13;  Sargeant  v.  Howe,  21  111.  148; 
Vansant  v.  AUmon,  23  111.  30;  Ryan  v. 
Dunlap,  17  111.  40;  Reavis  v.  Fielder, 
l8  111.  77;   Olds  V.  Cummings,,  31   111. 


1S8;  Hamilton  v.  Lubukee,  51  111.  415; 
Fortier  v.  Doost,  31  111.  212;  Pardee  v. 
Lindley,  31  111.  174;  Edgertonf.  Young, 
43  111.  464;  Waymon  v.  Cochrane,  35 
111.  152;  Kleeman  v.  Frisbie,  63  III.4S2; 
White  V.  Sutherland,  64  111.  iSi; 
Grassly  v.  Reinback,  4  111.  App.  341; 
Barrett  v.  Hinkley,  124  111.  32. 

loxva. — Bank  of  Indiana  v.  Anderson, 
14  Iowa  544;  Walker  xk  Schreiber,  47 
Iowa  529;  Preston  v.  Case,  42  Iowa 
549;  Updegraff  v.  Edwards,  45  Iowa 
513;  Vandercook  v.  Baker,  48  Iowa  199; 
Pope  f.  Jacobus,  10  Iowa  262;  Wood 
V.  Sands,  4  G.  Greene  (Iowa)  217; 
Grapengether  v.  Fejervary,  g  Iowa  297; 
Rankin  v.  ?sIayor,  9  Io^va  297. 

Kansas.  ■ —  Perkins  f.  Matteson,  19 
Pac.  Rep.  (Kan.)  733;  Kurtz  v.  Spona- 
ble.  6  Kan.  395. 

Kentucky. — Burdett  v.  Clay,  8  B. 
Mon.  (Ky.)  2S7;  Miles  v.  Gray,  4  B. 
Mon.    (Ky.)  417. 

Louisiana. — Scott  v.  Turner,  15  La. 
An.  346;  Miller  v.  Coppel,  36  La. 
An.  264;    Succession  of  Forstall  (La.), 

3  So.   Rep.  277. 

Maine. — Vose  v.  Handy,   2   Me.  322. 

Massachusetts. — Wolcott  v.  Win- 
chester, 15  Gray  (Mass.)  461;  Belcher 
V.  Costello,  122  Mass.  189;  Morris  v. 
Bacon,  123  Mass.  5S;  Andrews  v.  Fiske, 
loi  Mass.  422.  See  also  Crane  v. 
March,  4  Pick.  Mass.  131;  Young  v. 
Miller,  72  Mass.  152;  Parsons  v.  Wells, 
17  Mass.  419. 

Michigan. — Martin  v.  McReynolds,  6 
Mich.  70. 

Missouri. — Boalman's  Savings  Bank 
V.  Grewe,  84  Mo.  477;  Bell  v.  Simpson, 
75  Mo.  485;  DeLaureal  i'.Kemper,9  Mo. 
App.   77:    Hogerman  v.  Sutton  (Mo.), 

4  S.  W.  Rep.  73;  Potter  v.  Stevens,  40^ 
Mo.  229;  Chappell  v.  Allen,  38  Mo. 
213;  Logan  ^'.  Smith,  62  Mo.  455. 

Mississippi. — Holmes  v.  McGinty,44 
.Miss.  94;  Dick  v.  MaAvry,  17  Miss.  448. 

Nebraska. — Kuhns  r^.Bankes,  15  Neb. 
92;  Studebaker  Co.  v.  McCurgur 
(Neb.),  30  N.  W.  Rep.  686. 

New  York. — Neilson  v.  Blight,  i 
Johns.  Cas.  (N.Y  )  205;  Green  w.  Hart,  i 
Johns.  (N.  Y.)  5S0;  Gould  v.  Marsh,  i 
Hun  (N.  Y.)  566;  Langdon  v.  Buel,  9. 
Wend.  (N.  Y.)  80;  Evertson  t;.  Booth, 
19  Johns.  (N.  Y.)  486;  Parmlee  v. 
Dann,  23  Barb.  (N.  Y.)  461;  Jackson  d> 
Willard,  4  Johns.  (N.  Y.)  42;  Jackson  f. 
Blodget,  5   Cow.  (N.  Y.)  202;  Johnson 
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debt,  even  though  the  assignee,  at  the  time  of  the  assignment,  did 
not  know  of  the  existence  of  the  security.^  While  an  assign- 
ment of  the  debt  Vvithout  the  mortgage  is  good  as  between  the 
parties  and  as  against  the  mortgagor  or  third  persons  having 
actual  notice  of  the  transfer  of  the  debt,  the  same  rule  does  not 
apply  to  third  parties  who  have  no  actual  notice,  and  could  not 
acquire  it  by  the  exercise  of  diligence  ;  but  in  States  where  the 
recording  of  assignments  of  mortgages  is  authorized  by  statute, 
the  assignee  may  notify  third  parties  by  having  his  assignment 
duly  acknowledged  and  recorded.*^ 

Since  at  law  a  mortgage  can  only  be  transferred  by  deed;*  it 
follows  that  an  assignment  not  under  seal  can  only  be  enforced 
in  equity.*  So,  also,  a  conveyance  by  a  mortgagee  by  warranty 
deed  operates  as  an  equitable  assignment*  and  a  formal  assign- 
ment of  the  mortgage,  but  delivery  of  the  note  without  endorse- 
ment will  constitute  a  good   transfer  in  equity  of  the  mortgage 


1'.  Hart,  3  Johns.  Cas.  (N.  Y.)  322; 
Andrews  ii.Townshend,  ^(>  N.Y.  Super. 
Ct.  140;  Pattison  v.  Hull,  9  Cow.  (N. 
Y.)  747;  Green  v.  Hart,  i  Johns. 
(N.  Y.)  580;  Prescott  v.  Hull,  17  Johns. 
(N.  Y.)  284;  Rose  V.  Baker,  13  Barb. 
<N.  Y.)  230. 

NevJ  Ham f  shir e.'—VB.ge  v.  Pierce,  26 
N.  H.  317;  Blake  v.  Williams,  36  N.  H. 
39;  Downer  v.  Button,  26  N.  H,  338; 
Rigney  v.  Lovejoy,  13  N.  H.  247; 
Southerin  v.  Mendum,  5  N.  H.  420. 

New  Jersey. — Mulford  v.  Peterson, 
35  N.  J.  L.  129;  Ferry  v.  Meckert.  32  N.  J. 
Eq.  38;  Harris  v.  Cook,  28  N.  J.  Eq. 
345;  Denton  v.  Cole,  30  N.  J.  Eq.  244; 
Galway   v.    Fullerton,    17    N.    J.    Eq. 

389- 

North  Carolina. — Hyman  v.  Dever- 
eux,  6^  N.  Car.  624. 

Ohio. — Paine  v.  French.  4  Ohio  318. 

Oregon. — Watson  v.  Dundee  M.&T. 
I.  Co.,  12  Oreg.  474. 

Pennsylvania.—Pa.x\x\d.^^ii  v.  Part- 
ridge, 38  Pa.  St.  78;  Donley  v.  Haj's, 
17  S.  &  R.  400. 

South  Carolina. — Cleveland  t'.Cohns, 
10  S.  Car.  224;  MuUer  v.  Wadlington, 
5  S.  Car.  342;  Walker  v.  Kee,  14  S. 
Car.  142. 

Texas. — Perkins  v.  Sterne,  23  Tex. 
561. 

Vermont. — Pratt  v.  Bank  of  Benning- 
ton, 10  Vt.  293;  Langdon  v.  Keith,  9 
Vt.  299;  Blair  v.  White  (Vt.),  17  Atl. 
Rep.  49. 

Virginia. — Stimpson  v.  Bishop,  82 
Va.  190 

Wisconsin. — Woodruff  v.  King,  47 
Wis.   261;     Croft    V.   Bunster,  9   Wis. 


503;  Blunt  V.  Walker,  ii  Wis.  334; 
Andrews  v.  Hart,  17  Wis.  297;  Rice  v. 
Cribb,  12  Wis.  179;  Fisher  v.  Otis,  3 
Chand.  (Wis,)  83;  Martineau  v.  Mc- 
Callum,  4  Chand.  (Wis.)  153;  BUnge  v. 
Flint,  25  Wis.  544. 

Carpenter  v.  Longan,  16  Wall.  (U. 
S.)  271.  » 

1.  Keyes  v.  Wood,  21  Vt.  331;  Crane 
■V.  March,  21  Mass.  131;  Morris  v. 
Bacon,  123  Mass.  58;  Strong  r'.  Jack- 
son, 123  Mass.  60;  Young  v.  Miller,  6 
Gray  (Mass.)  152;  Wolcott  t;.  Winches- 
ter, 81  Mass.  461;  Mayo  v.  Merrick, 
127  Mass.  511;  Jordan  v.  Cheney,  74 
Me.  359. 

2.  Bank  of  Indiana  v.  Anderson,  14 
Iowa  544;  Reeves  v.  Hayes,  95  Ind.  521; 
Gabbert  v.  Schwartz,  6y  Ind.  450;  How- 
ard V.  Ross,  5  Bradw.  (111.)  456;  Bayless 
V.  Glenn,  72  Ind.  5;  Torrey  v.  Deavitt, 
53  Vt.  331;  Swan  *.  Yaple,  35  Iowa 
248;  Carpenter  -v.  Longan,  16  Wall.  (U. 
S.)  271;  Bremer  Co.  Bank  v.  Eastman, 
34  Iowa  3^2. 

3.  Except  in  those  States  where  a 
mortgage  is  simplj'  a  chattel  interest. 

4.  Cottrell  V.  Adams,  2  Biss.  (U.  S.) 
351;  Adams  v.  Parker,  12  Gray  (Mass.) 
53. 

But  see  statutory  regulations  to  the 
contrary  in  Netv  Jersey  (Nixon  Deg., 
p.  613;  Mulford  V.  Peterson,  35  N.  J.  L. 
127);  Pennsylvania  (i  Brightly's  Pur- 
don's  Dig.,  p.  485;  Twitchell  v.  Mc- 
Murtrie,  77  Pa.  St.  383);  Dakota  (Civ, 
Code.,  \  313;  Hickey  v.  Richards,  3 
Dak.  345). 

6.  Smith    V.    Hitchcock,  130    Mass. 

570- 


846 


Assigiiment  of. 


MORTGAGES. 


What  Gonstitates. 


and  note.*  And  it  has  been  held  that  a  mortgage  deHvered  to  a 
third  person  without  an  assignment,  and  the  note  without 
endorsement,  but  with  a  power  of  attorney  to  enforce  the  pay- 
ment, operates  as  a  good  equitable  assignment.^ 

The  equitable  interest  acquired  by  the  assignee  of  the  debt 
without  the  mortgage  can  only  be  enforced  in  the  name  of  the 
person  who  holds  the  legal  title.  And  whether  the  legal  title  re- 
mains in  the  mortgagee,  or  has  been  transferred  to  another,  the 
holder  of  it  becomes  the  trustee  of  the  owner  of  the  debt,  and 
the  equitable  assignee  must  sue  in  his  name  to  enforce  the  mort- 
gage at  law.^ 

But  in  some  States,  where  the  right  of  the  mortgagee  is  a  mere 
chattel  interest,  inseparable  from  the  debt  it  is  intended  to  secure, 
it  has  been  held  that  the  assignment  of  the  note  carries  the  mort- 
gage with  it,  and  gives  the  assignee  the  right  to  maintain  an 
action  upon  it  iri  his  own  name  to  enforce  the  lien."* 


1.  Pratt  V.  Skolfield,  45  Me.  386; 
Strong  I'.  Jackson,  123  Mass.  60;  King 
».  Harrington,  2  Aik.  (Vt.)  33;  Pease 
■0.  Warren,  29  Mich.  9.  See  also  John- 
son V.  Parmely,  14  Hun  (N.  Y.)  398. 
Com  fare  Thorndike  v.  Norris.  24  N. 
H.  454;  Kelly  v.  Burnham,  g  N.  H.  20. 

2.  Cutler  V.  Haven,  8  Pick.  (Mass.) 
490. 

3.  Cottrell  V.  Adams,  2  Biss.  (U.  S.) 
351;  Edgerton  v.  Young,  43  111.  464; 
Warden  v.  Adams,  15  Mass.  232;  Smith 
ti.Kell)'.  27  Me.  237;  Partridge  v.  Part- 
ridge, 38  Pa.  St.  78;  Vose  v.  Handy,  2 
Me.  322;  Kilgour  v.  Gockley,  83  111.  109; 
Olcott  V.  Crittenden  (Mich.)  36  N.  W. 
Rep.  41;  Wolcott  f.  Winchester,  15 
Gray  (Mass.)  461;  Jordan  v.  Cheney, 
74  Me.  359;  Morris  v.  Bacon,  123  Mass. 
58;  Charter  Oak  L.  Ins.  Co.  v.  Stephens 
(Utah),  15  Pac.  Rep.  253;  Bell  v.  Simp- 
son, 75  Mo.  485. 

In  Massachusetts,  the  assignment  of 
a  mortgage  debt  is  but  an  equitable  as- 
signment of  the  mortgagee's  interest, 
and  has  no  direct  effect  upon  the  legal 
estate.  Damon  v.  Bryant,  6  Gray 
(Mass.)  564;  Young  v.  Miller,  6  Gray 
(Mass.)  152;  Crane  f.  March,  4  Pick. 
(Mass.)  131;  Cutler  v.  Haven,  8  Pick. 
(Mass.)  49;  Parsons  v.  Welles,  17  Mass. 
419. 

In  Neiu  Hampshire,  Pennsylvania, 
Ohio  and  several  other  States,  it  is  held 
that  the  assignment  of  a  mortgage  debt' 
carries  the  mortgagee's  estate  in  the 
land  in  the  same  manner  as  if  passed 
by  deed.  Page  v.  Pierce,  6  Foster  (N. 
H.)  317;  Sutherin  v.  Mendum,  5  N.  H. 
420;  Smith  V.  Moore,  11  N.  H.  55; 
Rigney  v.  Lovejoy,  13  N.  H.  247. 


The  assignment  of  the  note  or  bond 
which  a  mortgage  is  intended  to  secure, 
unless  there  is  some  contract  to  the 
contrarj-,  is  an  equitable  assignment  of 
the  mortgage;  and  the  assignee  of  the 
note  or  bond  may  use  the  name  of  the 
mortgagee  to  enforce  the  mortgage  at 
law.      Graham    v.    Newman,    21    Ala. 

497- 

Bqt  if  the  mortgage  itself  is  assigned 
in  proper  form,  the  legal  title  of  the 
inortgagee  passes  to  his  assignee,  and 
proceedings  at  law  to  enforce  the  mort- 
gage must  be  in  the  name  of  the  as- 
signee. Cotterell  v.  Adams,  2  Biss. 
(U.  S.)  351,  354,  n. 

One  who  purchases  a  note  secured 
by  mortgage  and  takes  no  legal  transfer 
by  endorsement  of  the  note  or  by  as- 
signment of  the  mortgage,  acquires  only 
an  equitable  interest;  but  that  interest 
would  enable  him  to  deal  with  the 
mortgage  for  all  beneficial  purposes. 
Nelson  v.  Ferris,  30  Mich.  497. 

4.  Connecticut. — Austin  z\  Burbank, 
2  Day  (Conn.)  474;  Crasle}'  v.  Brown- 
son,  2  Day  (Conn.)  425. 

Indiana. — Gower  v.  Howe,  20  Ind. 
396;  Clearwater  v.  Rose,  i  Blackf. 
(Ind.)  137;  Reeves  v.  Haj'es,  95  Ind.  521. 

lo-wa. — Pope  V.  Jacobus,  10  Iowa  262; 
Wood  V.  Sands,  4  G.  Greene  (Iowa) 
214;  Rankin  v.  Major,  9  Iowa  297: 
Sangster  v.  Love,  11  Iowa  580;  Crow 
V.  Vance,  4  Iowa  434;  Gropengether  v. 
Fejervary,  9  Iowa  163. 

I^ouisiana. — Williams  v.  Morancy,  3 
La.  An.  227. 

Ne-w Hampshire. — Southerin  v.  Men- 
dum, 5  N.  H.'  420;  Rigney  f.^  Lovejoy, 
13  N.  H.  247. 
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Where  the  mortgagee  conveys  a  part  of  the  mortgaged  estate  to' 
a  third  person  who  purchases  in  good  faith,  it  will  constitute  an 
equitable  assignment  of  the  mortgage  proportionate  to  the 
amouirt  of  the  purchase  m.oney  paid,  and  it  is  not  essential  that 
the  assignment  be  accompanied  by  the  mortgage  debt.^  And  so,, 
also,  a  sale  under  foreclosure  which  is  irregular  will  constitute- 
an  assignment  of  the  mortgage  to  the  purchaser,  if  he  has  paid 
the  purchase  money  in  good  faith,  and  it  has  been  applied  to  the 
payment  of  the  mortgage  debt.*  And  the  same  has  been  held  in 
the  case  of  an  ineffectual  sale  under  a  power  in  the  mortgage.* 

2.  Parties  to  Assignments. — The  power  of  persons,  in  their  sev- 
eral legal  capacities,  to  make  assignments  of  mortgages  is  not 
regulated  by  principles  of  law  peculiar  to  mortgages,  but  depends, 
upon  such  considerations  as  the  legal  status  of  the  parties  to  the 
assignment,  their,  authority  to  act  in  a  representative  capacity, 
and  similar  matters.     No  principle  of  law  common   to  all  the  de- 


Neiv  fork. — Runjan   v.  Mersereau, . 

11  Johns.  (N.  Y.)  534;  Green  I'.  Hart,  i 
Johns.  (N.  Y.)  580^  Jackson  w.  Blodget, 
5  Cow.  (N.  Y.)  202. 

New  jersey. — Mulford  v.  Peterson, 
35  N.J.  L.  12J;  Allen  v.  Pancoast,  20  N. 
].  L.  68;  Kisma  v.  Smiih,  3  N.  J.  Eq. 
14;  Kamena  v.  Huelbig,  23  N.J.  Eq.  78. 

Ohio.-. — Pahie  v..  French,  4  Ohio  318. 

Pennsylvania. — Craft  V.  Webster,  4 
Rawle  (Pa.)  242,  255;  Humphreys  v. 
Humphreys,  1  Yeates  (Pa.)  427;  Hurst 
V.  Lithgrow,  2  Yeates  24. 

Vermont. — Keyes  v.  Wood,  21  Vt. 
331;  Bclding  1'.  Manley,  21  Vt.  550. 

Virginia. — Code  1873,  ch.  141,  §  17; 
Clarkson  v.  Doddrige,  14  Gratt.  (Va.) 
42;  Garland  v.  Richeson,  4  Rand.  ( Va.) 
266. 

1.  Wyraan  v.  Hooper,  2  Gray  (Mass.) 
141;  Welch  V.  Priest,  8  Allen  (Mass.) 
165;  McGorley  v.  Larissa,  too  Mass. 
270;  Smith  V.  Hitchcock,  130  Mass.  570; 
Wolcott  V.  Winchester,i5  Gray  (Mass.) 
461;  Johnson  v.  Leonards,  68  Me.  237; 
Union  Mut.  Life  Ins.  Co.  v.  Slee  (111.), 

12  N.  E.  Rep.  543. 

A  quit  claim  deed  of  the  mortgagee 
to  a  stranger  is  sufficient  to  assign  the 
mortgage  and  all  his  interest  under 
it,  when  no  separate  obligation  is  given 
for  the  payment  of  the  consideration  of 
the  mortgage.  Dorkray  v.  Noble,  8 
Me.  278,  284.  And,  in  general,  when  it 
is  the  intention  of  the  parties  that  the 
quit-claim  deed  shall  be  effectual  to 
carry  the  mortgagee's  interest  in  the 
estate.  .Freeman  v.  McGaw,  15  Pick. 
(Mass  )  82,  87;  Hunt  v.  Hunt,  14  Pick. 
(Mass.)  374;  Ruggles  v.  Barton,  13 
Gray  (Mass.)    506.     And  see  also  Dix- 


field  w.  Newton,  41  Me. '221;  Crooker 
V.  Jewell,  31  Me.  306;  Conner  v.  Whit- 
more,  52  Me.  1S5. 

2.  An  irregular  judicial  sale  made  at 
the  suit  of  a  mortgagee,  even  though  no- 
bar  to  the  equity  of  redemption,  passes 
to  the  purchaser  at  such  sale  all  the 
rights  of  the  mortgagee  as  such.  Brobst 
V.  Brock,  10  Wall.  (U.  S.)  519.  See 
also  Stackpole  v.  Robbins,  47  Barb. 
(N.  Y.)  212;  Hill  V.  Moore. 40  Me.  515; 
Johnson  v.  Robertson,  34  Md.  165; 
Moore  v.  Cord.  14  Wis.  213;  Lillibridge 
V.  Tregent,  30  Mich,  105;  Drury  v. 
Morse,  3  Allen  (Mass.)  445. 

3.  A  convej'ance  of  real  estate  made 
byainortgageeboth  in  his  own  name  and 
as  attorney  of  the  mortgagor,  and  which 
declares  that  it  is  made  by  virtue  of 
every  other  power  and  authority  them 
thereto  enabling  as  well  as  by  virtue 
of  and  in  execution  of  the  power  of 
sale  contained  in  the  mortgage  deed, 
operates  as  an  assignment  of  the  mort- 
gagee's interest,  even  if  the  fee  is  not 
conveyed  by  reason  of  a  defect  in  the 
execution  of  the  power;  and  if  the 
assignee  is  in  possession  of  the  premises 
after  condition  broken,  the  owner  of 
the  equity  of  redemption  cannot  main- 
tain a  writ  of  entry  against  him.  Brown 
r'.  Smith,  116  Mass.  108;  Johnson  v. 
Sandhoff,  30  Minn.  197;,  Jacksffn  -v. 
Bowen,  7  Cow.  (N.  Y.)  13;  Taylor  v. 
Association,  68  Ala.  229. 

Assignment  of  Judgment  Transfers 
Mortgage. — The  assignment  of  the  judg- 
ment or  mortgage  note  would  be  an 
equitable  transfer  of  both  the  judgment 
and  the  mortgage.  Wayman  v.  Coch- 
rane, 35  111.152. 
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cisions,  or  even  to  groups  of  them,  can  be  stated.  The  cases  are 
therefore  classified  in  the  notes,  and  refer  to  assignments  by  such 
persons  as  officers  of  corporations,  joint  tenants,  executors  and 
administrators,  legatees,  attorneys,  married  women,  etc.^ 

3.  Construction  of  Assignments. — The  transfer  of  the  debt  secured 
by  the  mortgagee  is  essential  to  an  effectual  assignment  of  the 
mortgage,  and  the  mere  assignment  of  the  mortgage  unaccom- 
panied by  the  transfer  of  the  debt,  will  have  the  effect  of  vesting 
oniy  the  legal  title  in  the  assignee,  which  he  will  hold  in  trust  for 


And  so,  if  tlie  assignmeni  be  of  only 
part  of  the  judgment,  and  consequently 
of  a  part  of  the  mortgage  debt,  an  interest 
on  the  mortgage  passes,  corresponding 
to  the  proportion  of  the  debt  assigned. 
Pattisonzi.  Hull,  9  Cow.  (N.  Y.)  747. 

1,  Ofttcers  of  Corporation.— In  Jackson 
V.  Campbell,  5  Wend.  (N.  Y.)  571,  576, 
Sutherland,  J.,  observes:  "In  the 
absence  of  all  proof  upon  the  subject, 
we  should  probably  have  been  author- 
ized in  presuming  that  the  assignment 
had  been  regularly  made,  and  that  it 
had  been  signed  by  the  treasurer,  and 
the  seal  of  the  corporation  affixed 
thereto  by  the  express  authority  of  the 
trustees.  But  the  treasurer  states  .  .  . 
that  he  had  no  express  authority  from 
the  trustees,  and  that  it  was  made  with- 
out their  knowledge.  The  money  re- 
ceived upon  the  assignment  was  regu- 
larly credited  in  the  accounts  of  the 
treasurer,  but  without  stating  that  it 
had  been  raised  by  an  assignment  of 
the  mortgage  instead  of  a  payment  \>y 
the  mortgagor  in  the  ordinary  course 
...  The  authority  to  collect  and 
pay  the  debts  of  the  corporation  does 
not  involve  the  power  to  sell  and  as- 
sign its  securities,  much  less  to  bind  it 
by  the  solemn  obligation  of  its  seal. 
The  fact  that  the  treasurer  had  the  cus- 
tody of  the  seal  lays  no  foundation  for 
a  presumption  or  inference  that  he  had 
a  right  to  use  it  so  as  to  bind  the  cor- 
poration, without  the  express  direction 
of  the  trustees." 

Tmstees  of  Unincorporated  Associa- 
tion.— Webster  v.  Vanderventer,  6 
Gray  (Mass.)  428;  Austin  v.  Shaw,  10 
Allen  (Mass.)  552;  Appleton  v.  Boyd, 
7  Mass.  131;  Chapin  v.  First  Univer- 
salistSoc,  8  Gray  (Mass.)  i;8o:  Pea- 
tody  V.  Eastern  Methodist  Soc.,'  5  Al- 
ien (Mass.)  540.  See  also  Manahan  v. 
Varnum,  11  Gray  (Mass.)  405;  Holland 
"•Cruft,  3Gray  (Mass.)  162;  Lefling- 
well  V.  Elliott,  8  Pick.  (Mass.)  455. 

Joint  Tenants. — Herring  v.  "Wood- 
•""ll,  29  111.  92;   Burnett  v.   Pratt,  22 


Pick.  (Mass.)  556;  Bruce  v.  Bonney,  12 
Gray  (Mass.)  107;  Gilson  v.  Gilson,  2 
Allen  (Mass.)  115. 

Executor  andAdministrator. — Crooker 
u.  Jewell,  31  Me.  306;  Ladd  v.  Wiggin, 
35  N.  H.  421;  Williams  v.  Teachey,  85 
N.  Car.  402;  Baldwin  v.  Timmins,  3 
Gray  (Mass.)  302;  Bogert  -v.  Hertell,  4 
Hill  (N.  Y.)  492;  s.  c,  9  Paige  (N.  Y.) 
52;  George  v.  Baker,  3  Allen  (Mass.) 
326,  n.;  Cronin  v.  Hazeltine,  3  Allen 
(Mass.)  324;  Hitchcock  v.  Merrick,  15 
Wis.  522;  Baldwin  v.  Hatchett,  56  Ala. 
461. 

Heir  of  Deceased  Mortgagee. — Douglas 
V.  Durin,  51  Me.  121;  Taft  v.  Stevens,  3 
Stevens,  3  Gray  (Mass.)  504;  Boylston 
V.  Carver,  4  Mass.  598;  Smith  v.  Dyer, 
16  Mass.  18;  Johnson  v.  Bartlett,  17 
Pick.  (Mass.)  477;  Albright  t;.  Cobb,  30 
Mich.  355;  Cook  V.  Parham,  63  Ala. 
456;  Welsh  V.  Phillips,  54  Ala.  309. 

Legatee. — Sutphen  t;.  Ellis,  35  Mich. 
4-6;  Proctor  V.  Robinson,  35  Mich.  284. 

Attorney. — Atkinson  v.  Patterson,  46 
Vt.  750;  Morrison  v.  Mendenhall,  18 
Minn.  232. 

Mortgagee  Disseised. — Dadraun  v. 
Lamson,  9  Allen  (Mass.)  85;  Sheridan 
■u.  Welsh,  8  Allen  (Mass.)  166;  Poig- 
nard  v.  Smith,  8  Pick.  (Mass.)  272; 
Hunt  V.  Hunt,  14  Pick.  (Mass.''  374; 
Nichols  V.  Reynolds,  i  R.  I.  30;  James- 
V.  Morey,  2  Cow.  (N.  Y.)  246;  Con- 
verse V.  Searls,  10  Vt.  578. 

PartnersMps. — Dillon  v.  Brown,  11 
Gray  (Mass.)  179;  Everett  v.  Strong,  5 
Hill  (N.  Y.)  163;  Dubois'  Appeal,  38- 
Pa.  St.  231. 

Mortgage  by  Mortgagee. — Murdock  v.. 
Chapman,  9  Gray  (Mass.)  156;  Dudley 
V.  Caldwell,  19  Conn.  218;  Central 
Bank  v.  Copeland,  18  Md.  305. 

Married  Women. — Moreau  v.  Bron- 
son,  37  Ind.  195;  Baker  v.  Armstrong,, 
57  Ind.  189. 

Indemnity — Mortgagee  Cannot  Assign 
His  Interest. — Abbott  v.  Upton,  13  111. 
68;  Carper  t;.  Munger,  62  Ind. 481;  Jones 
V.    Quinnipeack    Bank,   29  Conn.   25; 
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the  owner  of  the  mortgage  debt.^  The  debt  being  the  principal 
and  the  mortgage  the  incident,  the  incident  may  pass  by  a  trans- 
fer of  the  principal,  but  -the  principal  cannot  pass  by  a  grant 
of  the  incident.^ 

While  the  doctrine  stated  above  is  universally  held  to  be  cor- 
rect, a  presumption  may  arise  that  it  was  the  intention  of  the 
parties  that  the  beneficial  interest  in  the  debt  should  pass  with  the 
assignment  of  the  mortgage,  in  cases  where  the  debt  has  not 
already  been  transferred  to  another,  and  where  an  adequate  con- 
sideration has  been  paid  ;^  but  the  presumption  would  be  other- 
wise upon  a  mere  delivery  of  the  mortgage.* 


Murray  v.  Catlett,  4  Greene  (Iowa) 
;o8;  Camp  v.  Smith,  5  Conn.  80;  Hall 
t;.  Cushman,  16  N.  H.  462;  Bonham  v. 
Galloway,  13  111.  68. 

Mortgage  of  Support. — Mitchell  v. 
Burnham,  57  Me.  314;  Savings  Bank  v. 
Holt,  58  Vt.  166;  Joslyn  v.  Parlin,  54 
Vt.  670. 

1.  Alabama. — Duval  v.  McLoskey,  i 
Ala.  708. 

California. — Peters  v.  Jamestown 
Bridge  Co.,  5  Cal.  335. 

Florida. — Carter  tj.  Bennett,  4  Fla. 
283. 

Indiana. — Hamilton  v.  Browning,  94 
Ind.  242;  Hough  v.  Osborne,  7  Ind. 
140;  Johnson  v.  Cornett,  29  Ind.  59; 
Hubbard  v.  Harrison,  38  Ind.  323. 

Illinois.— 'M.ediXsy  v.  Elliott,  62  111. 
532;  Hamilton  w.  Lubukee,  51    111.   415. 

loiua. — Sangster  v.  Love,  11  Iowa 
580,  Pope  V.  Jacobus,  10  Iowa  262;  Bur- 
bank  V.  Warwick,  52  Iowa  493;  Swan 
V.  Yaple,  35  Iowa  248. 

Maine, — Lunt  v.  Lunt,  71  Me.  377. 

Minnesota  — O'Mulcahy  v.  Hally,  28 
Minn.  31. 

Michigan. — Bailey  v.  Gould,  Walk. 
(Mich.)  478. 

Missouri. — Thayer  v.  Campbell,  9 
Mo.  280. 

Ne-w  Hampshire. — Ellison  v.  Dan- 
iels, II  N.  H.  274;  Bell  V.  Morse,  6  N. 
H.  205;  Hutchins  v.  Carleton,  19  N.  H. 
487. 

N'ew  Tork. — Aymar  v.  Bill,  5  Johns. 
Ch.  (N.  y.)  570;  Cooper  v.  Newland, 
17  Abb.  Pr.  (N.  Y.)  342;  Merritt  v. 
Bartholick,  47  Barb.  (N.  Y.)  253; 
Bloommgdale  v.  Bowman,  4  N.  Y.  S. 
60;  Andrews  v.  Townshend,  i  N.  Y.  S. 
421;  Jackson  v.  Willard,  4  Johns.  (N. 
Y.)  41;  Wilson  t>.  Troup,  2  Cow.  (N. 
Y.)  195,  231;  Jackson  v.  Curtis,  19 
Johns.  (N.  Y.)  325;  Runyan  v.  Mer- 
serau,  11  Johns.  (N.  Y.)  534;  Jackson  v. 
Blodget,  5  Cow.  (N.  Y.)  202. 


Pennsylvania. — Donley  v.  McKean, 
17  S.  &  R.  (Pa.)  400. 

South  Carolina.  —  Cleveland  v. 
Cohes,  10  S.  Car.  224. 

Wisconsin. — Blunt  V.  Walker,  11 
Wis.  348;  Mowrey  v.  Wood,  12  Wis. 
429,  and  cases  there  cited. 

If  the  notes  secured  by  the  mortgage 
be  sold  and  delivered  to  the  assignee  of 
the  mortgage,  or  sufficiently  included 
in  the  assignment  of  the  mortgage, 
such  a  transfer  will  operate  to  give  the 
assignee  the  right  to  receive  payment 
of  the  notes.  Baldwin  v.  Raplee,  4 
Ben.  (U.  S.)  433;  Williams  v.  Teachey, 
85  N.  Car.  402. 

2.  Merritt  v.  Bartholick,  47  Barb. 
(N.  Y.)  253;  Hewell  v.  Coulbourn,  54 
Md.  59;  Clark  v.  Levering,  i  Md.  Ch, 
181;  Byles  V.  Tome,  39  Md.  463;  Boyd 
V.  Parker,  43  Md.  199;  Hitchcock  v. 
Merrick,  18  Wis.  357;  Cleveland  v. 
Cohrs,  10  S.  Car.  224. 

3.  Fletcher  v.  Carpenter,  37  Mich. 
412;  Northampton  Bank  v.  Balliet,  8 
W.  &  S.  (Pa.)  311;  Philips  v.  Bank  of 
Lewistown,  18  Pa.  St.  394;  Haescig  v. 
Brown,  34  Mich.  503;  Merritt  w.  Barth- 
olick, 47  Barb.  (N.  Y.)  253;  Hewell  v. 
Coulbourn,  54  Md.  59;  Cooper  v.  New- 
land,  17  Abb.  Pr.  (N.  Y.)  342;  Strong 
V.  Jackson,  123  Mass.  60;  Bulkley  v. 
Chapman,  9  Conn.  5. 

Fossesslou  of  the  notes  by  the  as- 
signee of  the  mortgage  is  necessary  to 
rebut  the  presumption  of  payment  aris- 
ing from  their  absence,  but  is  not  essen- 
tial to  convey  the  right.  King  v.  Har- 
rington, 2  Aik.  (Vt.)  33.  See  also 
Edgell  V.  Stanford,  3  Vt.  202. 

4.  Merritt  v.  Bartholick,  47  Barb.(N. 
Y.)  253;  Bowers  v.  Johnson,  49  N.  Y. 
432;  Warden  v.  Adams,  15  Mass.  233- 

Assignment  of  a  Mortgage  Given 
Without  Bond.— The  assignment  of  a 
mortgage  given  without  bond,  or  other 
extrinsic  written  evidence  of  the  debt 
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While  a  mortgage  is  governed  by  the  law  of  the  place  where 
the  land  upon  which  it  is  given  is  situated,  an  assignment  of  the 
mortgage,  being  a  new  contract,  is  governed  by  the  law  of  the 
place  where  it  is  executed.*     And  where  a  mortgage  is  sought  to 


secured,  and  containing  no  express 
covenant  to  pav,  transfers  to  the  as- 
signee all  the  mortgagee's  claim  under 
the  mortgage,  which  is  his  remedy 
against  the  land.  Severance  v.  Grit- 
iith,  2  Lans.  (N.  Y.)  38.  And  .see  also 
Hone  V.  Fisher,  2  Barb.  Ch.  (N.  Y.) 
560. 

Such  a  mortgage  creates  no  personal 
liability.  Coleman  v.  Van  Rensselaer, 
44  How.  Pr.  (N.  Y.)  368;  Voorman  v. 
Dunlap,  30  Barb.  (N.  Y.)  202;  Weed  v. 
Covil,  14  Barb.  (N.  Y.)  242;  Salesburj' 
V.  Phillips,  10  Johns.  (N.  Y.)  57;  Chase 
t).  Ewing,  51  Barb.  (N.  Y.)  597;  Rice 
7).  Rice,  4  Pick.  (Mass.)  349;  Bank  of 
Albion  V.  Burns,  46  N.  Y.  170;  Turk  v. 
Ridge,  41  N.  Y.  201,  207. 

No  Action  Maintainable  by  Assignee  of 
Mortgage  Without  the  Debt. — A  mort- 
gage purporting  to  secure  a  bond  is  not 
good  without  the  bond,  unless  it  be 
made  to  appear  that  the  person  named 
as  mortgagee  is  entitled  to  the  posses- 
sion of  the  bond,  and  a  person  coming 
into  possession  of  the  mortgage  by 
assignment  from  him  who  is  named  as 
mortgagee,  stands  in  no  better  position. 
Garroch  v.  Sherman,  6  N.  .J.  Eq.  219. 
See  Phillips  v.  Lewistown  Bk.,  18  Pa. 
St.  394;  fast,  note  2,  p.  852. 

And  the  assignee  can  maintain  no 
action  upon  it  unless  he  have  also  some 
interest  in  the  bond,  for  he  can  have 
no  conditional  judgment.  Webb  v. 
Flanders,  32  Me.  175. 

Illinois  Doctrine  of  Power  of  Sale  in  a 
Mortgage — Whether  It  May  Be  Executed 
hy  Assignee. — When  a  mortgage  con- 
tains a  power  of  sale  to  be  executed  by 
the  mortgagee,  his  heirs  or  assigns,  and 
the  debt  secured  thereby  is  of  a  charac- 
ter assignable  by  law  (negotiable),  an 
assignee  of  the  debt  may  execute  the 
power  of  sale  contained  in  the  mort- 
gage. But  where  the  debt  is  not  evi- 
denced by  any  of  the  instruments  as- 
signable by  law  (choses  in  action,  such 
as  notes,  bonds,  bills,  and  other  instru- 
ments in  writing,  for  the  payment  of  a 
Specific  sum  of  money,  or  articles  of 
personal  property)  but  only  by  the 
mortgage  itself,  which  is  not  assignable 
except  in  equity,  then  the  mere  assign- 
Went  of  the  mortgage  will  pass  to  the 
assignee  only  an  equitable  title  to  the 


debt,  and  in  such  case  the  power  of  sale 
in  the  mortgage  does  not  pass  to  the 
assignee,  and  can  be  executed  only  by 
the  mortgagee  himself.  Mason  v. 
Ainsworth,  58  111.  163.  See  also  Par- 
dee V.  Lindley,  31  111.  174;  Strother  v. 
Law,  54  111.  413;  Hamilton  v.  Lubukee, 
51  111.  415. 

Conveyance  of  Premises  by  Mortgagee 
Inoperative  Unless  Intended  to  Operate 
as  an  Assignment  of  Mortgage  and 
Debt. — In  Hill  xk  Edwards,  11  Minn. 
29,  the  court  held  that  the  mortgagee 
has  no  conveyable  interest  in  the  mort- 
gaged premises  until  foreclosure  sale, 
or  at  least  until  entry  after  condition 
broken;  and  a  conveyance  of  the  prem- 
ises by  the  mortgagee  to  a  third  party, 
unless,  at  least,  intended  to  operate  as 
an  assignment  of  the  mortgage  and 
transfer  of  the  mortgage  debt,  is  en- 
tirely inoperative,  and  such  intention 
must  be  made  to  appear.  See  also 
Johnson  v.  Lewis,  13  Minn.  364;  Greve 
V.  CofBn,  14  Minn.  263;  Gale  v.  Battin, 
12  Minn.  287. 

But  the  deed  of  a  mortgagee  in  pos- 
session of  the  mortgaged  premises  will 
convey  liis  rights  under  the  mortgage, 
including  right  of  possession,  and  will 
enable  the  grantee  to  maintain  an  ac- 
tion against  all  who  do  not  show  a  bet- 
ter title.  Wallace  v.  Goodall,  18  N. 
H.  439;  Hutchins  v.  Carleton,  19  N. 
H.  487;  Lamprey  v.  Nudd,  29  N.  H. 
299;  Smith  V.  Smith,  15  N.  il.66.  See 
also  Warden  v.  Adams,  15  Mass.  233; 
Barker  v.  Parker,  4  Pick.  (Mass.)  505; 
Hunt  V.  Hunt,  14  Pick.  (Mass.)  374; 
Freeman  v.  McGaw,  15  Pick.  (Mass.) 
82;  Ellison  V.  Daniels,  11  N.  H.  284; 
Bell  V.  Morse,  6  N.  H.  205;  Bedell  v. 
Loomis,  II  N.  H.  9;  Dearborn  v.  Tay- 
lor, iS  N.  H.  153. 

Even  though  a  deed  of  quit- 
claim. Smith  V.  Smith,  15  N.  H.  66; 
Thorndike  v.  Norris,  24  N.  H.  460; 
Hutchins  v.  Carleton,  19  N.  H.  514; 
Kinnear  v.  Lowell,  34  Me.  300. 

1.  Dundas  v.  Bowler,  3  McLean  (U. 
S.)  397;  Dana  v.  The  Bank  of  the 
United  States,  5  W.  &  S.  (Pa.)  223; 
Murrell  v.  Jones,  40  Miss.  565;  Bank  of 
England  v.  Tarleton,  23  Miss.  173; 
Hoyt  V.  Thompson,,  19  N.  Y.  207. 

In  Dundas  v.  Bowler,  3  McLean  (U. 
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be  enforced,  in  the  absence  of  proof  of  a  difference  between  the 
law  of  the  place  of  assignment  and  the  law  of  the  place  where  the 
land  is  situated,  the  latter  will  govern.^ 

When  a  mortgagee  has  an  interest  in  the  mortgaged  premises, 
other  than  his  interest  as  mortgagee,  an  assignment  of  the  mort- 
gage, in  common  form,  passes  only  his  interest  as  mortgagee  and 
not  his  entire  interest.*^ 

4.  Rights  and  Liabilities  of  Assignor. — The  mortgagee  is  not 
obliged  to  accept  payment  of  the  mortgage  by  instalments,  or  to 
release  any  specific  portion  of  the  estate  on  part  payment.  He 
cannot  be  compelled  in  equity  to  assign  his  mortgage.  The 
whole  estate  is  security  to  him  for  the  whole  debt ;  and  he  will 
have  done  his  whole  duty   by  releasing  his  interest  on  receiving 


S.)  397,  the  court  observe:  "The  law 
of  the  place  where  an  assignment  is 
made  governs  it  whether  the  instru- 
ment transferred  be  negotiable  or  not. 
A  bill  of  exchange  was  drawn  in  Mas- 
sachusetts on  England,  and  endorsed 
in  New  York;  and  again  it  was  en- 
dorsed hy  the  first  endorsee  in  Pennsyl- 
vania, and  by  the  second  in  Maryland. 
The  bill  was  dishonored,  and  a  question 
was  made  for  what  amount  of  damages 
the  respective  endorsers  were  liable. 
In  Massachusetts  the  damages  on  a 
protested  foreign  bill  were  ten  per  cent., 
in  New  York  twenty,  and  in  Maryland 
fifteen;  and  it  was  held  that  each  en- 
dorser was  liable  under  the  law  of  the 
place  where  the  endorsement  was  made. 
Each  endorsement  was  considered  a 
new  contract,  governed  by  the  lex  loci; 
and  that  each  endorser  bound  himself 
to  pay,  should  the  bill  be  dishonored, 
the  damages  given  by  that  law." 

1.  In  the  case  of  one  seeking,  as  the 
purchaser  of  a  note  from  the  estate  of  a 
decedent,  to  enforce  a  deed  of  trust 
upon  land  in  Maryland,  securing  the 
note — held  that  the  law  of  Maryland 
must  govern  in  determining  the  validity 
of  the  purchase,  although  the  purchase 
was  made  in  another  jurisdiction,  in 
the  absence  of  proof  that  the  law  was 
different  in  such  other  jurisdiction. 
Kennedy  v.  Chapin  (Md.),  lo  Atl. 
Rep.  243. 

2.  Durgin  v.  Busfield,  114  Mass.  492; 
Merritt  v.  Harris,  102  Mass.  326;  Pike 
V.  Goodnow,  12  Allen  (Mass.)  474; 
Blanchard  v.  Brooks,  12  Pick.  (Mass.) 
66;  Miller  v.  Ewing,  6  Cush.  (Mass.) 
34;  Hoxie  V.  Finney,  16  Gray  (Mass.) 
332;  Van  Rensselaer  v.  Kearney,  11 
How.  (U.  S.)  325;  Hancock  f.  Carlton, 
6  Gray  (Mass.)  39;  Richardson  v. 
Cambridge,  2  Allen  (Mass.)  118;  Rice 


V.  Boston  etc.  R.  Co.,  12  Allen  (Mass.) 
141;  Weed  Sewing  Machine  Co.  tv 
Emerson,  115  Mass.  554. 

In  Merritt  v.  Harris,  102  Mass.  326, 
327,  Gray,  J.,  observes:  "The  leading 
words,  'sell,  assign,  transfer,  set  over 
and  convey,'  'said  mortgage  deed,  the 
real  estate  thereby  conveyed,  and  the 
promissory  note,  debt  and  claim 
thereby  secured,'  accord  with  the  usual 
form  of  assigning  such  a  title,  specify- 
ing separately  the  mortgagee's  interests 
in  the  deed  itself,  in  real  estate,  and  in 
personal  property'  or  choses  in  action, 
and  passing  the  instrument  of  mort- 
gage, the  interest  in  land  which  has 
thereby  vested  in  the  mortgagee,  and 
the  personal  debt  which  that  interest 
was  created  to  secure,  and  nothing 
more.  'The  real  estate  thereby  con- 
veyed '  was  not  an  absolute  title  in  fee, 
but  a  title  in  mortgage,  and,  in  this 
case,  a  title  subject  to  be  defeated  by 
the  mortgagor's  breach  of  the  condi- 
tion subsequent  in  the  deed  to  them. 
The  words  of  grant  in  the  assignment 
cannot  operate  by  way  of  covenant  or 
estoppel  beyond  the  description  of  the 
thing  granted  and  assigned.  The.  as- 
signment contains  no  express  covenants 
on  the  part  of  the  assignor,  against  the 
acts  either  of  himself  or  of  others. 
The  only  covenants  in  it  are  covenants 
of  the  mortgagor's  with  him;  it  does  not 
enlarge  those  covenants,  or  make  him 
an  endorser  or  warrantor  of  their  per- 
formance, or  liable  for  their  breach, 
even  if  his  entry  for  breach  of  condition 
in  his  original  deed  could  be  held  to  be 
a  breach  of  his  mortgagor's  covenants 
with  him.  The  assignment  of  a  mere 
mortgage  title  cannot  have  the  effect  of 
an  absolute  alienation  in  fee,  to  convey 
or  extinguish  the  right  of  entry  for 
breach  of  that  condition." 
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payment.  He  is  not  required  to  adjust  or  regard  the  equitable 
rights  to  coniribution,  which  may  exist  between  parties  having 
different  interests  in  the  equity,  or  to  protect  them  by  transfer- 
ring his  title  to  any  one.i 

As  a  general  rule,  there  is  implied,  from  the  sale  of  a  bond  or 
other  security,  a  warranty  on  the  part  of  the  vendor  that  it  is  a 
valid  and  subsisting  security  for  the  amount  expressed.  And 
where  a  bond  and  mortgage  are  assigned  with  a  warranty  of  the 
validity  of  the  mortgage,  it  is,  in  effect,  a  warranty  of  the  bond  as 
well  as  of  the  mortgage,  on  the  principle  that  the  bond  is  the 
principal  debt  upon  which  the  mortgage  is  dependent,  and  if  the 
bond  was  invalid  the  mortgage  would  also  be  invalid. ^ 


When  a  mortgagee  derives  an  inde- 
pendent title  to  the  mortgaged  prem- 
ises by  an  assignment  to  himself  of  a 
subsequent  mortgage  thereon,  a  dis- 
charge of  the  original  mortgage,  written 
upon  it,  wherebi'  he  "releases  and  for- 
ever quit  claims"  all  his  "right,  title 
and  interest  in  and  to  the  within-de- 
scribed premises,"  passes  only  his  in- 
terest in  that  mortgage  and  not  his  en- 
tire interest.  Barnstable  Savings  Bank 
V.  Barrett,  122  Mass.  172. 

Assignment  Passes  All  Securities  Held 
by  Assignor  for  tlie  Same  Debt. — The 
assignment  of  a  mortgage  is  an  assign- 
ment not  only  of  the  claim  against  the 
■mortgagor,  liut  of  all  the  securities 
which  the  assignor  holds  against  the 
mortgagor  or  other  parties  for  the  same 
•debt.  Phillips  v.  Bank  of  Lewistown. 
18  Pa.  St.  394.  See  Garroch  v.  Sher- 
man, 6  N.  J.  Eq.  219,  note  4,  p.  850. 

Assignment  of  Mortgage  Does  Not 
Carry  Contract  of  Guaranty. — "The  de- 
fendant guarantied  the  paj'ment  of  a 
■certain  bond  and  mortgage  to  Childs, 
the  present  owner  and  holder  of  said 
Tjond  and  mortgage,  his  executors  and 
administrators — held,  that  the  guaran- 
ty was  a  personal  one  confined  to 
Childs,  his  executors  and  administra- 
tors, and  that  the  assignee  of  the  bond 
and  mortgage  could  not  maintain  an 
action  thereon.  Smith  v.  Starr,  4  Hun 
{^-  Y.)  123. 

1.  Lamb  v.  Montague,  112  Mass. 
352;  and  see  also  Gibson  v.  Crehore,  5 
Pick.  (Mass.)  146,  152;  McCabe  v. 
Bellows,  7  Gray  (Mass.)  148;  Butler  v. 
Taylor,  5  Gray  (Mass.)  455;  Ellsworth 
i>-  Lockwood,  42  N.  Y.  89','  Robinson  v. 
Leavitt,  7  N.  H.  73,  100;  Hubbard  v. 
Ascutney  Co.,  20  Vt.  402;  Lamson  v. 
Drake,  105  Mass.  564;  Bigelow  f.  Cas- 
«edT,  26  isr.  J.  Eq.  557;  Hamilton  v. 
Dobbs,  19  N.  J.  Eq.  227;  Young  v.  Tay- 


lor, 17  Conn.  393;  Powers  v.  Golden 
Lumber  Co.,  43  Mich.  46S;  Barrett  v. 
Denniston,  5  Johns.  Ch.  (N.  Y.)  35. 

In  Lamb  v.  Montague,  :i2  Mass. 
3152,  Colt,  J.,  observes:  "When  such 
rights  exist,  they  are  protected  on 
those  settled  principles  of  equity  by 
which  one  who  assuines  more  than  his 
share  of  the  common  burden  is  subro- 
gated to  the  rights  of  the  mortgagee,  to 
hold  without  any  assignment  or  act  of 
transfer  as  quasi  assignee,  for  the  pur- 
pose of  compelling  contribution.  He 
becomes  in  effect  the  assignee  of  the 
mortgage  for  the  purpose  of  enabling 
him  to  compel  a  contribution.  But  the 
right  to  subrogation  arises  by  operation 
of  law  only  where  there  Jias  been  a 
judgment  and  extinguishment  of  the 
mortgage  by  one  entitled  to  redeem. 
An  assignment  implies  the  continued 
existence  of  the  debt,  and  the  equitable 
right  does  not  arise."  See  also  opinion 
of  Sutherland,  J.,  in  Ellsworth  v. 
Lockwood,  42   N.   Y.  89,  99. 

The  New  York  doctrine  is  otherwise, 
and  an  assignment  may  sometimes  be 
compelled  for  the  protection  of  a  surety, 
or  junior  encumbrancer,  though  not  oc- 
cupying the  position  of  a  surety.  The 
principle  of  subrogation  is  not  applied. 
See  Johnson  v.  Zink,  52  Barb.  (N.  Y.) 
396;  Pardee  v.  Van  Auken.  3  Barb. 
(N.  Y.)  i;34;  Frost  t'.  Yonkers  Savings 
Bank,  8 'Hun  (N.  Y.)  26;  Vandercook 
V.  Cohoes  Sav.  Inst.,  5  Hun  (N.  Y.) 
641;  Cole  V.  Malcolm,  66  N.  Y.  363; 
Tompkins  v.  Scely,  29  Barb.  (N.  Y.) 
212;  Jenkins  v.  Continental  Ins.  Co., 
12  How.  Pr.  (N.  Y.)  66. 

In  Twombley  v.  Cassidy,  82  N.  Y. 
155,  the  court  held  that  a  junior  mort- 
gagee, upon  paying  a  senior  mortgage, 
may  compel  an  assignment,  although  he 
does  not  occupy  the  position  of  a  surety. 

2.  Ross  V.  Terry,  63  N.  Y.  613. 


853 


Assignment  of. 


MORTGAGES. 


Rights  of  Assignte. 


This  implied  warranty,  it  seems,  exists  only  when  the  vendor,  at 
the  time  of  the  transfer,  had  any  knowledge  of  the  invalidity  of 
the  bond  and  mortgage.* 

The  title  to  the  mortgaged  property  is  not  warranted  by  an  as- 
signment of  the  mortgage,  and  equity  will  not  relieve  a  purchaser 
of  a  mortgage  upon  land  to  which  the  title  is  defective,  unless, 
of  course,  the  seller  has  made  some  statement  respecting  the 
title  upon  which  the  purchaser  was  justified  in  relying.^ 

5.  Rights  and  Liabilities  of  Assignee. — Where  several  notes, 
secured  by  one  mortgage,  are  assigned  to  different  persons,  it 
may  be  a  question  as  to  whether  the  holder  of  the  note  first  fall- 
ing due  or  first  assigned  has  priority  over  the  others  where  the 
sum  is  not  sufficient  to  pay  all,  or  whether  each  holder  takes  a 
pro  rata  interest.  In  the  absence  of  a  special  agreement  with 
the  assignor,  each  assignee  is  entitled  to  a  pro  rata  share  upon  the 
principle  that  equity  delights  in  equality.* 

It  is  elsewhere  held,  however,  that  the  assignment  of  one  of 
several  notes  under  such  circumstances  amounts  to  an  equitable 
assignment,  pro  tanto,  of  the  mortgage,  and  that  the  person  who 
holds  the  note  first  due  may  have  priority.* 


1.  Fant  V.  Fant,  17  Gratt.  (Va.)  11; 
Littauer  v.  Goldman,  72  N.  Y.  506. 

2.  Vincent  v.  Berry,  46  Iowa  571. 

Warranty  Good  as  Against  After-Ac- 
quired Title. — "If  land  be  conveyed,  and 
at  the  same  time  mortgaged  back,  each 
conveyance  being  with  covenants  of 
warranty,  and  the  mortgage  be  as- 
signed; and,  after  the  assignment,  the 
mortgagor  acquires  a  title  to  the  same 
premises  under  a  sale  for  taxes,  assessed 
upon  the  land  prior  to  such- convey- 
ances, the  tax  title  enures  instantly  to 
the  benefit  of  the  assignee  of  the  mort- 
gage; and  the  remed3'  of  the  mortgagor 
is  on  his  grantor."  Gardiner  v.  Gerrish, 
23  Me.  46. 

Guaranty  liy  Assignor  to  Assignee. — 
The  owner  of  a  mortgage,  upon  assign- 
ing the  same,  executed  the  following 
guaranty:  "For  a  valuable  considera- 
tion I  hereb3'  agree  to,  and  do  hereby 
guaranty,  A  B  (the  assignee)  against 
loss  from  this  mortgage."  Held  that 
the  guaranty  was  limited  to  the  amount 
paid  on  the  assignment,  and  that  the 
act  of  the  plaintiff  in  delaying  unrea- 
sonably the  collection  of  the  mortgage, 
during  which  time  the  property  de- 
scribed in  the  mortgage  depreciated  in 
value,  released  the  mortgagee  from  all 
liablility  on  his  guaranty.  Griffith  v. 
Robertson,  15  Hun  (N.  Y.)  344. 

3.  Phelan  v.  Olney,  6  Cal.  480;  Grat- 
tan   V.  Wiggins,  23  Cal.  16;  Eriglish  v. 


Carney,  25  Mich.  178;  Henderson  v. 
Herrod,  10  Sm.  &  M.  (Miss.)  631;  Bank 
of  England  v.  Tarleton,  23  Miss.  :73; 
McVay  v.  Bloodgood,9  Fort.(Ala.)  547; 
Anderson  v,  Baumgartner,  27  Mo.  80; 
Donley  •».  Hayes,  17  S.  &  R.  (Pa.)  400; 
Mohler's  App.,  5  Pa.  St.  418;  Perry's 
App.,  22  Pa.  St.  43;  Hancock's  App.,  34 
Pa.  St.  155;  McLean's  App.,  103  Pa. 
St.  255;  Patrick's  App.,  105  I'a.  St.  356; 
Johnson  v.  Brown,  31  N.  H.  405;  Page 
-J.  Pierce,  26  N.  H.  317;  Kej'es  v.  Wood, 
21  Vt.  331;  Belding  v.  Manly,  21  Vt. 
5150;  Langdon  w.  ^  Keith,  9  Vt.  299; 
Miller  v.  Rutland' etc.  R.  Co.,  40  Vt. 
399;  Bryant  xk  Damon,  6  Gray  (Mass.) 
564;  Foley  V.  Rose  123  Mass.  557; 
Moore  v.  Ware,  38  Me.  496;  Lynch  v. 
Hancock,  14  S.  Car.  66;  Adzer  v. 
Pringle.  11  S.  Car.  527;  Duncan  v. 
Louisville,  13  Bush  (Ky.)  37S;  Noyes 
V.  White,  9  Kan.  640;  Swartz  -v.  Leist, 
13  Ohio  St.  419;  Rolston  v.  Brockway, 
23  Wis.  407;  Sample  v.  Rowe,  24  Ind. 
208;  Herrnig  v.  WoodhuU,  29  111.  92; 
CoUard  v.  Huson,  34  N.  J.  Eq.  38; 
Stevenson- v.  Black,  i  N.  J.  Eq.  338.  , 
4.  State  Bank  v.  Tweedy,  8  Blackf. 
(Ind.)  447;  Doss  V.  Ditmars,  70  Ind. 
451;  CoUum  V.  Irwin,  4  Ala.  452;  Mc- 
Vay V.  Bloodgood,  9  Port,  (Ala.)  5471 
Hunt  V.  Stiles,  10  N.  H.  466;  Richard- 
son V.  McKim,  20  Kan.  346;  Hufford 
V.  Gottberg,  54  Mo.  271;  Winters  K 
Franklin  Bank,  33  Ohio  St.  250;  Bank 
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The  assignor  has,  however,  the  power  to  fix  by  agreement  the 
rights  and  priorities  of  the  holders  of  the  several  notes  to  the 
mortgage  security,  and  such  agreement  may  be  implied  from 
the  circumstances  of  the  transfer.* 

In  many  of  the  States  the  indebtedness  which  a  mortgage 
secures  is  commonly  evidenced  by  one  or  more  promissory  notes, 
and  in  the  execution  of  an  assignment  these  are  endorsed  over  to 
the  assignee  and  accompanied  by  the  mortgage.^  In  other  States 
it  is  customary  to  use  a  bond  for  the  same  purpose.^  It  is  a  well 
settled  principle  of  commercial  law,  with  regard  to  negotiable 
promissory  notes,  that  an  assignment  of  them  for  value  and  before 
maturity  frees  them  from  equitable  defences,  and  the  question 
arises  as  to  whether  this  principle  applies  to  notes  and  bonds 
secured  by  mortgages.  So  far  as  the  former  are  concerned,  it  is 
settled  by  the  clear  weight  of  authority  that  when  a  mortgage, 
given  at  the  same  time  with  the  execution  of  a  negotiable  note 
and  to  secure  payment  of  it,  is  subsequently,  but  before  the 
maturity  of  the  note,  transferred  bona  fide  for  value  with  the 
note,  the  holder  of  the  note,  when  obliged  to  resort  to  the  mort- 
gage, is  unaffected  by  any  equities  arising  between  the  mort- 
gagor and  mortgagee  subsequently  to  the  transfer,  and  of  which 
he,  the  assignee,  had  no  notice  at  the  time  it  was  made.* 


of  U.  S.  V.  Covert,  13  Ohio  240;  Walker 
V.  Schreiber,  47  Iowa  529;  Grapen- 
gether  v.  Fejervary,  9  Iowa  163; 
Rankin  v.  Major,  9  Iowa  163;  Wood  v. 
Trask,  7  Wis.  566. 

1.  Grattan  v.  Wiggins.  23  Cal.  16; 
Sherwood  v.  Dunbar,  6  Cal.  53;  Kej'es 
V.  Wood,  21  Vt.  339;  Langdon  v. 
Keith,  9  Vt.  299;  Wright  v.  Parker,  2 
Aik.  (Vt.)  212;  Foley  v.  Rose,  123 
Mass.  557;  Pattison  v.  Hull.  9  Cow. 
(N.  Y.)  752;  McVav  v.  Bloodgood,  9 
Port.  (Ala.)  547;  Bank  v.  Tarleton,  23 
Miss.  173;  Henderson  v.  Herrod,  10 
Sm.  &  M.  (Miss.)  631;  Goar  v.  Mc- 
Canless,  60  Miss.  244;  Rolston  v. 
Brockway,  23  Wis.  407;  Walker  v. 
Dement,  42  111.  272;  Cooper  7;.  Ulmann, 
Walk.  (Mich.)  251;  Solberg  v.  Wright, 
33  Minn.  224. 

2.  This  is  the  common  form  of  mort- 
gage in  perhaps  a  majority  of  the 
States. 

3.  New  Tork  and  Pennsylvania  are 
two  of  these  States.  (See  cases  cited  in 
succeeding  notes.) 

In  Coane  v.  March,  4  Pick.  (Mass.) 
131.  Parker;  C.  J.,  observes:  "In  the 
form  usually  practiced  in  regard  to 
mortgages,  until  lately,  these  difficulties 
could  not  occur,  for  the  collateral  se- 
curity was  a  bond,  which,  not  being 
assignable  at  law,  the   action  upon   it 


would  be  always  in  the  name  of  the 
obligee,  and  the  assignee  in  equity 
could  avail  himself  of  no  means  of  en- 
forcing payment  from  which  the  obligee 
would  be  restricted."  See  also  Strong 
V.  Jackson,  123  Mass.  60. 

4.  Indiana. — Gabbert  v.  Schwartz,  69 
Ind.  450;  Catherwood  v.  Burrows,  7 
Rep.  (Ind.)  492;  Muir  v.  Berkshire,  52 
Ind.  149. 

Iowa. — Farmers'  National  Bank  v. 
Fletcher,  44  Iowa  252;  Preston  v.  Case, 
42  Iowa  549;  Updegraif  v.  Edwards,  45 
Iowa  513. 

Kajisas. — Lewis  v.  Kirk,  28  Kan.  497; 
Burhans  v.  Hutcheson,  25  Kan.  625. 

Kentucky. — Duncan  v.  Louisville,  13 
Bush  (Ky.)  378. 

Louisiana. — Billgery  v.  Ferguson,  30 
La.  An.  84. 

Maine. — Sprague  v.  Graham,  29  Me. 
160;  Pierce  v.  Faunce,  47  Me.  507. 

Massachusetts. — Taylor  v.  Page,  6 
Allen  (Mass.)  86. 

Michigan. — Jones  v.  Smith,  22  Mich. 
360;  Helmer  v.  Krolick,  36  Mich.  371; 
Dutton  V.  Ives,  5  Mich.  515;  Bloomer 
V.  Henderson,  8  Mich.  395;  Reeves  v. 
Scully,  Walk.  (Mich.)  248. 

Missouri. — Logan  v.  Smith,  62  Mo. 
455;    Hagerman  v.  Sutton,  91  Mo.  519. 

Nebraska. — Webb  v.  Haselton,  4 
Neb.  308. 
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In  the  leading  case  supporting  this  principle  the   reasons  for 
the  rule  are  clearly  stated.^ 


Netu  Hamfshire. — Paige  t'.  Chap- 
man, 58  N.  H.  333. 

Wisconsin. — Kelley  v.  Whitney,  45 
Wis.  no;  Blakelev  zk  Twining,  34  N. 
W.  Rep.  132;  Croft  v.  Bunster,  g  Wis. 
503;  Cornell  v.  Hichens,  ii  Wis.  353; 
Martineau  v.  McCoUum,  4  Chand. 
(Wis.)  153;  Fisher  v.  Otis,  3  Chand. 
(Wis.)  83";"Cook  v.  Melms,  5  Wis.  107; 
Hilton  V.  Waring,  7  Wis.  492;  Bond  v. 
Wiltse,  12  Wis.  611;  Jenkins  v.  Schaub, 

14  Wis.  i;   Bauge  v.  Flint,  25  Wis.  544. 
UniUd   States    Courts. —  Longan   v. 

Carpenter,  16  Wall.  (U.  S.)  271;  Keni- 
cott  V.  Supervisors,  16  Wall.  (U.  S.) 
452;  Beals  V.  Neddo,  i  McCrary  (U. 
S.)  206;  Sawyer  v.  Prickett,  19  Wall. 
(U.  S.)  146;  Hayden  f.  Snow,  9  Hiss. 
(U.  S.)  511;  Myers  v.  Hazzard,  4  Mc- 
Crarj'  (U.  S.)  94;  Hayden  v.  Drury,  3 
Fed.  Rep.  782;  Swett  t;.  Stark,  31  Fed. 
Rep.  858;  Porter  v.  King,  i  Fed.  Rep. 
7^5;  Windle  f.  Bonebrake,  23  Fed.  Rep. 
165. 

"At  common  law,  so  far  as  a  mort- 
gage is  merely  a  debt  or  security  for  a 
debt,  it  is  a  chose  in  action  not  nego- 
tiable, and  therefore  not  assignable. 
So  far  as  a  mortgage  is  a  convej'ance  of 
the  legal  estate,  an  assignment  or  con- 
veyance of  such  estate  may  be  made  by 
a  deed  in  the  usual  form.  A  mortgage 
note,  if  negotiable  in  form,  is,  of  course, 
assignable  by  endorsement,  and  the  as- 
signee takes  the  legal  title  to  it.  But 
the  debt  being  the  principal  thing,  im- 
parts its  character  to  the  mortgage;  and 
although  the  mortgage  itself  in  the  be- 
ginning is  only  assignable  in  equity,  the 
legal  rights  and  remedies  upon  the  debt 
have  become  fixed  upon  this  incident  of 
the  debt,  and  the  equitable  principles  in 
regard  to  the  mortgage  have  become 
naturalized  in  the  common  law  system. 
When,  therefore,  the  debt  secured  is  in 
the  form  of  a  negotiable  note,  a  legal 
transfer  of  this. carries  with  it  the  mort- 
gage security';  and,  inasmuch  as  a  nego- 
tiable promissory  note,  by  the  commer- 
cial law,  when  assigned  for  value  before 
maturity,  passes  to  the  assignee  free  of 
all  equitable  defences  to  which  it  was 
subject  in  the  hands  of  the  payee,  it 
does  not  lose  this  character  which  it 
has   under  the  commercial  law  when  it 

15  secured  by  a  mortgage.  The  mort- 
gage, rather,  is  regarded  as  following 
the  note,  and  as  taking  the  same  char- 
acter,  and  it  is  the  generally  received 


doctrine  that  the  assignee  of  a  mort- 
gage securing  a  negotiable  note,  taking 
it  in  good  faith  before  maturity,  takes  it 
free  from  any  equities  existing  between 
the  original  parties."  Jones  on  Mort- 
gages (4th  ed.),  ^  834. 

1.  In  Carpenter  v.  Longan,  16  Wall. 
(U.  S.)  271,  SwAYNE,  J.,  observes: 
"The  assignment  of  a  note  underdue 
raises  the  presumption  of  the  want  of 
notice,  and  this  presumption  stands  un- 
til it  is  overcome  by  sufficient  proof. 
The  case  is  a  different  one  from  what 
it  would  be  if  the  mortgage  stood  alone, 
or  the  note  was  non-negotiable,  or  had 
been  assigned  after  maturity.  The 
question  presented  for  our  determina- 
tion is,  whether  an  assignee,  under  the 
circumstances  of  this  case,  takes  the 
mortgage  as  he  takes  the  note,  free 
from  the  objections  to  which  it  was  lia- 
ble in  the  hands  of  the  mortgagee. 
We  hold  the  affirmative.  Powell  Mort. 
908;  I  Hill  Mort.  57;;  Coote  Mort.  304; 
Reeves  v.  Scully,  Walk.  Ch.  (Mich.) 
248;  Fisher  v.  Otis,  3  Chand.  (Wis.)  83; 
Martineau  v.  McCoUum,  4  Chand. 
(Wis.)  153;  Bloomer  v.  Henderson,  8 
Mich.  395;  Potts  V.  Blackwell,  4  Jones 
(N.  Car.)  58;  Cicotte  v.  Gagnier,  3 
Mich.  381;  Pierce  v.  Faunce,  47  Me. 
507;  Palmer  v.  Yates,  3  Sandf.  (N.  Y.) 
137;  Taylor  v.  Page,  6  Allen  (Mass.)  86; 
Croft  V.  Bunster,  9  Wis.  503;  Cornell 
t;.  Hichens,  11  Wis.  353.  The  contract 
as  regards  the  note  was  that  the  maker 
should  paj'  it  at  maturity  to  any  bona 
fide  endorsee,  without  reference  to  any 
defences  to  which  it  might  have  been 
liable  in  the  hands  of  the  paj'ee.  The 
mortgage  was  conditioned  to  secure  the 
fulfilment  of  that  contract.  To  let  in 
such  a  defence  against  such  a  holder 
would  be  a  clear  departure  from  the 
agreement  of  the  mortgagor  and  mort- 
gagee, to  which  the  assignee  subse- 
quently, in  good  faith,  became  a  party. 
If  the  mortgagor  desired  to  reserve 
such  an  advantage,  he  should  have 
given  a  non -negotiable  instrument.  If 
one  of  two  innocent  persons  must  suffer 
by  a  deceit,  it  is  more  consonant  to  rea- 
son that  he  who  'puts  trust  and  confi- 
dence in  the  deceiver  should  be  a  loser 
rather  than  a  stranger.'  Hern  v.  Nich- 
ols,  I  Salk.  289. 

"It  must  be  admitted  that  there  is  con- 
siderable discrepancy  in  the  authorities 
upon  the  question  under  consideration. 
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In  several  of  the  other  States,  however,  this  doctrine  is  repudi- 
,ated.  In  Ohio  and  Illinois  this  opinion  is  chiefly  based  upon  the 
ground  that  notes,  negotiable,  are  made  so  by  statute,  while 
there  is  no  such  statutory  provision  as  to  mortgages,  and  that 
hence  the  assignee  takes  a  mortgage  as  he  would  any  other  chose 
in  action  subject  to  all  the  equities  which  subsisted  against  it 
while  in  the  hands  of  the  original  holder.^ 


To  this  view  of  the  subject  there  are 
several  answers.  The  transfer  of  the 
note  carries  with  it  tlie  security,  with- 
out any  formal  assignment  or  delivery, 
or  even  mention  of  the  latter.  If  not 
assignable  at  law,  it  is  clearly  so  in 
•equity.  When  the  amount  due  on  the 
note  is  ascertained  in  the  foreclosure 
proceeding,  equity  recognizes  it  as 
■conclusive,  and  decrees  accordingly. 
Whether  the  title  of  the  assignee  is  le- 
gal or  equitable,  is  immaterial.  The 
result  follows  irrespective  of  that  ques- 
tion. The  process  is  only  a  mode  of 
enforcing  a  lien.  All  the  authorities 
.agree  that  the  debt  is  the  principal 
thing  and  the  mortgage  an  accessory. 
Equity  puts  the  principal  and  accessory 
upon  a  footing  of  equality,  and  gives  to 
the  assignee  of  the  evidence  of  the  debt 
the  same  rights  in  regard  to  both. 
There  is  no  departure  from  any  princi- 
ple of  law  or  equity  in  reaching  this 
conclusion.  There  is  no  analogy  be- 
tween this  case  and  one  where  a  chose 
in  action,  standing  alone,  is  souglit  to  be 
enforced.  The  fallacy  which  lies  in 
■overlooking  this  distinction  has  misled 
many  able  minds,  and  is  the  source  of 
all  the  confusion  that  exists.  The 
mortgage  can  have  no  separate  exist- 
ence. When  the  note  is  paid  the  mort- 
gage expires.  It  cannot  survive  for  a 
moment  the  debt  which  the  note  repre- 
sents. This  dependent  and  incidental 
relation  is  the  controlling  consideration, 
and  lakes  the  case  out  of  the  rule  ap- 
plied to  choses  in  action,  where  no  such 
relation  of  dependence  exists.  Acces- 
sorium  non  ducit,  sequittir  frincij)ale, 
"In  Pierce  v.  Faunce,  47  Me.  513,  the 
court  say:  'A  mortgage  \s^  pro  tanfo^  a 
purchase,  and  a  bona  fide  mortgagee  is 
equally  entitled  to  protection  as  the 
iona  fide  grantee.  So  the  assignee  of  a 
mortgage  is  on  the  same  footing  with 
the  bona  fide  mortgagee.  In  all  cases 
the  reliance  of  the  purchaser  is  upon 
the  record,  and  when  that  discloses  an 
unimpeachable  title  he  receives  the  pro- 
tection of  the  law  as  against  unknown 
and  latent  defects.' 


"Matthews  v.  Wallwyn,  4  Ves.  126,  is 
usually  much  relied  upon  by  those  who 
maintain  the  infirmity  of  the  assignee's 
title.  In  that  case  the  mortgage  was 
given  to  secure  the  payment  of  a  non- 
negotiable  bond.  The  mortgagee  as- 
signed the  bond  and  mortgage  fraudu- 
lently, and  thereafter  received  large 
sums  which  should  have  been  credited 
upon  the  debt.  The  assignee  sought  to 
enforce  the  mortgage  for  the  full 
amount  specified  in  the  bond.  The 
Lord  Chancellor  wa6  at  first  troubled 
by  the  consideration  that  the  mortgage 
deed  purported  to  convey  the  legal 
title,  aud  seemed  inclined  "to  think  tliat 
might  take  the  case  out  oftheruleof 
liability  which  would  be  applied  to  the 
bond  if  standing  alone.  He  finally 
came  to  a  different  conclusion,  holding 
the  mortgage  to  be  a  mere  security. 
He  said,  finally:  'The  debt,  therefore, 
is  the  principal  thing;  and  it  is  obvious 
that  if  an  action  was  brought  on  the 
bond  in  the  name  of  the  mortgagee,  as 
it  must  be,  the  mortgagor  shall  pay  no 
more  than  what  is  really  due  upon  the 
bond.  If  an  action  of  covenant  was 
brought  by  the  covenantee,  the  account 
must  be  settled  in  that  action.  In  this 
court  the  condition  of  the  assignee  can- 
not be  better  than  it  would  be  at  law  in 
any  mode  he  could  take  to  recover 
what  was  due  upon  the  assignment.' 
The  principle  is  distinctly  recognized 
that  the  measure  of  liability  upon  the 
instrument  secured  is  the  measure  of 
the  liability  chargeable  upon  the  secur- 
ity. The  condition  of  the  assignee  can- 
not be  better  in  law  than  it  is  in  equity. 
So,  neither  can  it  be  worse.  Upon  this 
ground  we  place  our  judgment.  'We 
think  the  doctrine  we  have  laid  down 
is  sustained  by  reason,  principle,  and 
the  greater  weight  of  authority." 

1.  Ohio. — Bailey  v.  Smith,  14  Ohio 
St.  396.  See  Carpenter  v.  Longan,  16 
Wall.  (U.  S.)  271.  See  also  authorities 
cited  in  succeeding  notes. 

In  Bailey  v.  Smith  (1863),  14  Ohio 
St. 396,  Ranney,  J.,  observes:  "In  order 
to  sustain  the  judgment  rendered  in  this 
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In  Minnesota  and  Louisiana  it  is  held  that  where  a  debt  is 
secured  by  a  mortgage  on  real  estate,  and  also  by  a  negotiable 
promissory  note,  the  mortgage  is  a  chose  in  action  as  between 
the  mortgagor  and  any  subsequent  assignee,  and  is  taken  subject 
to  the  State  of  accounts  between  the  mortgagor  and  mortgagee, 
at  the  time  of  the  assignment,  and  to  all  payments  made  by  the 
mortgagor  to  the  mortgagee  at  any  time  before  actual  notice  of 
the  assignment.* 


case,  it  is  indispensably  necessary  to  af- 
firm— either  that  the  mortgage,  when 
made  to  secure  a  negotiable  note,  con- 
trary to  its  general  nature  and  qualities, 
becomes  a  negotiable  instrument,  or 
that  the  transfer  of  such  a  note,  without 
the  aid  of  any  statute  or  of  an3'  judicial 
decision,  except  those  of  very  recent 
date,  has  an  effect  beyond  the  note 
itself,  and  draws  after  it,  and  within, 
one  of  the  most  important  incidents  of 
negotiability,  a  collateral  contract  hav- 
ing relation  to  the  same  debt.  A  very 
careful  consideration  of  the  whole  sub- 
ject has  convinced  us  that  we  have  no 
power  to  do  either,  and  that  neither 
justice  nor  public  policy  would  be  pro- 
moted by  making  the  attempt.  It  cer- 
tainl)'  has  never  been  thought  within 
the  province  of  a  court  to  determine 
what  instruments  should  be  taken  from 
the  list  of  mere  choses  in  action,  and 
clothed  with  the  attributes  of  negotiabil- 
ity. Bills,  foreign  and  inland,  assumed 
this  position  upon  the  immemorial  cus- 
tom of  merchants,  and  were  adopted  into 
the  law,  upon  the  reasons  which  availed 
to  make  up  the  great  body  of  the  common 
law.  But  the  statute  3  and  4  Anne 
was  found  necessary  to  place  promis- 
sory notes  upon  the  same  footing,  and 
from  that  day  to  this,  neither  in  Eng- 
land nor  in  this  country,  has  an  instru- 
ment been  added  witiiout  express  legis- 
lative sanction.  Indeed,  this  could  not 
well  be  otherwise.  The  necesijities  of 
commerce,  and  the  instruments  best 
calculated  to  answer  its  purposes,  must 
all  be  considered  before  any  intelligent 
decision  could  be  made.  These  are 
legislative  functions,  requiring  experi- 
ence and  extensive  information,  and 
calling  for  the  exercise  of  a  discretion 
wholly  incompatible  with  the  fixed  cer- 
tainty of  judicial  decision.  But  if  it 
were  otherwise,  and  the  discretion 
rested  with  us,  we  could  not  introduce 
the  mortgage  deed  into  the  list  of  nego- 
tiable instruments  without  disregarding 
the  very  foundation  principles  upon 
which  such  paper  has  always  been  sup- 


posed to  rest.  .  .  .  This  remits  them  to- 
the  position  they  have  so  long  occupied 
— that  of  mere  choses  in  action;  and 
whether  standing  alone,  or  taken  to  se- 
cure negotiable  or  non-negotiable  pa- 
per, they  are  only  available  for  what 
was  honestly  due  from  the  mortgagor 
to  the  mortgagee.  If  they  are  assigned, 
either  expressh' or  by  legal  implication, 
the.  assignee  takes  only  the  interest 
which  his  assignor  had  in  the  instru- 
ment, acquires  but  an  equity,  and,  upon 
the  long-established  doctrine  in  courts 
of  equity,  is  bound  to  submit  to  the  as- 
sertion of  the  prior  equitable  rights  of 
third  persons.  To  hold  otherwise  is  to 
engraft  legal  incidents  upon  a  mere 
equitable  title;  to  give  to  the  transfer  of 
negotiable  paper  an  effect  beyond  what 
it  imports,  or  is  necessary  in  the  accom- 
plishment of  its  legitimate  purposes;, 
and,  finallj',  to  invest  with  negotiable 
qualities  a  class  of  instruments,  neither 
used  for,  nor  adapted  to,  the  trade  and 
commerce  of  the  country,  and  thereby 
to  deprive  the  mortgagor  of  the  just 
right  of  defending  against  fraud,  with- 
out subserving  any  public  policy  what- 
ever." ■ 

Illinois. — Foster  v.  Strong,  5  III. 
App.  223;  Olds  V.  Cummings,  31  111. 
188;  Fortier  v.  Darst,  31  111.  212; 
Walker  v.  Dement,  42  111.  279;  Hamil- 
ton V.  Lubukee,  51  III.  415;  White  v. 
Sutherland,  64  III.  415;  Bryant  v.  Vix, 
83  111.  11;  Jenkins  v.  Bauer,  8  111.  App. 
634;  Crassly  v.  Reinback,  4  111.  App. 
341;  United  States  Mtge.  Co.  v. 
Gross,  93  111.  483;  Miller  v.  Larned,  103, 
111.  562;  Ellis  V.  Sisson,  96  111.  105;. 
Chicago  etc.  R.  Co.  v.  Loewenthal,  93 
111.  433;  Towner  v.  M'cClelland,  no  111.. 
542.   . 

1.  Johnson  v.  Carpenter,  7  Minn.  176;, 
Hostetter  v.  Alexander,  22  Minn.  559;. 
Boulignj'  V.  Fortier,  17  La.  An.  121;. 
Schmidt  V.  Fry,  8  Robt.  (La.)  435. 

In  Johnson  v.  Carpenter,  7  Minn.  176,. 
Flandrau,  J.,  observes:  "Any  other 
rule  would  destroy  the  entire  effect  and 
force  of  the  registry  acts  relative  to  the 
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The  principle  above  stated  simply  extends  to  negotiable  prom- 
issory notes,  secured  by  mortgage,  the  privilege  which  they  are 
accorded  by  commercial  law  when  standing  by  themselves.  On 
the  other  hand,  bonds  secured  by  mortgages  are  not  properly 
classed  as  negotiable  instruments,  but  are  mere  choses  in  action,* 
and  to  these  the  well  established  principle  applies  that  the 
assignee  of  a  mortgage  securing  such  bonds  takes  them  like  any 
other  choses  in  action  subject  to  all  equities  between  the  original 
parties.     It  is  accordingly  settled   that   the  rule  above  stated  is 


assignment  of  nnortgages,  because  if 
such  instruments  can  partake  of  the 
character  of  negotiable  paper,  no  re- 
straint upon  their  free  transmission 
from  hand  to  hand  before  maturity  can 
be  tolerated  compatibly  with  the  privi- 
leges enjoyed  by  such  securities,  but  we 
see  the  registry  laws,  without  distinc- 
tion, do  impose  the  same  disabilities 
upon  mortgages  and  upon  assignments 
of  mortgages,  as  upon  other  convey- 
ances of  real  estate,  with  the  exception 
above  noted  in  favor  of  mortgagors, 
which  subjects  them  to  even  greater 
disabilities  than  ordinary  convey- 
ances." 

Wisconsin  Doctrine. — In  Crosby  v. 
Roub,  i6  Wis.  6i6.  it  was  held  that 
where  a  promissory  note  and  a  mort- 
gage securing  its  payment  were  exe- 
cuted to  a  railroad,  and  it  executed  to 
C  its  negotiable  bond  for  a  sum  equal 
to  the  note,  attaching  thereto  the 
note  and  mortgage,  and  reciting  in 
the  bond  that  the  company  trans- 
ferred the  note  and  mortgage  to  C  as 
security,  and  that  both  should  be  trans- 
ferable in  connection  with  the  bond  and 
not  otherwise;  this  was  a  sufficient  en- 
dorsement within  the  law  merchant  to 
pass  to  C  the  legal  title  to  the  note. 
See  also  Murphy  v.  Dunning,  30  Wis. 
296;  Bauge  V.  Flint,  25  Wis.  544;  An- 
drews t>.  Hart,  17  Wis.  306.  See  also 
generally,  City  Bank  v.  McClellan,  21 
Wis.  n"2;  Callanan  v.  Judd,  23  Wis. 
343-  Compare  Howard  v.  Boorman,  17 
Wis.  459. 

In  the  same  case  (Crosby  v.  Roub,  16 
Wis.  616),  it  was  also  held  that  C,  being 
a  purchaser  for  value,  took  the  note 
free  from  all  equities  or  defences  exist- 
ing against  it  in  the  hands  of  the  rail- 
road company,  of  which  he  had  no  act- 
ual notice.  See  also  Cook  v.  Melms, 
5  Wis.  107;  Hilton  v.  Waring,  7  Wis. 
492;  Bond  V.  Wiltse,  12  Wis.  611;  Jen- 
kins V.  Schaub,  14  Wis.  i;  Cornell  v. 
Hichens,  11  Wis.  353. 

Iowa  Doctrine. — In  Iowa,  the  law,  as 


stated  above  in  Crosb3'  v.  Roub,  16 
Wis.  616,  is  denied.  See  remarks  of 
Cole,  J.,  in  Bauge  v.  Flint,  25  Wis.  544, 
citing  Franklin  !■.  Twogood,  18  Iowa 
515;  s.  c,  25  Iowa  520. 

Exceptions  to  The  Rule  of  Carpenter 
V.  Longan. -In  Dearman  v.  Trimmer 
(S.  Car.,  April,  1887),  2  S.  E.  Rep.  501, 
while  stating  that  the  rule  established 
in  Carpenter  v.  Longan,  16  Wall.  (U. 
S.)  271,  would  probably  be  recognized 
in  that  State,  it  was  deemed  not  appli- 
cable to  the  facts  of  the  particular  case. 
Accordingly,  it  was  held  that  the  doc- 
trine that  the  transfer  of  a  negotiable 
note,  for  valuable  consideration  before 
maturity  without  notice,  carries  with  it 
the  mortgage  impressed  with  the  quali- 
ties inciden|;  to  the  note,  under  the 
commercial  rule,  only  applies  where 
the  note  is  capable  of  being  used,  and  is 
used  in  the  proceeding  to  foreclose  the 
mortgage;  but  that  where  the  note  has 
lost  its  legal  vitality,  and  all  right  of  ac- 
tion upon  it  is  gone,  and  the  only  re- 
course is  upon  the  m.ortgage  standing 
alone,  the  doctrine  does  not  apply.  In 
such  a  case  the  mortgage  must  be  re- 
garded, according  to  its  inherent  nature, 
as  unnegotiable  paper,  and  hence  a  pur- 
chaser of  it  cannot  invoke  the  protec- 
tion of  the  commercial  rule,  but  must 
rely  solely  upon  the  equity  rule. 

In  Fisher  v.  Otis,  3  Chand.  (Wis.) 
83,  the  court  does  not  deny  the  rule  as 
established  by  the  weight  of  authority, 
but  since  it  appeared  in  that  case  that 
the  assignment  made  by  the  mortgagee 
to  third  persons,  in  express  terms  re- 
served to  the  mortgagor  all  the  rights 
he  had  against  the  mortgagee,  the  as- 
signees took  it  subject  to  any  equities 
existing  between  the  original  parties. 
The  assignment  read,  "subject,  how- 
ever, to  all  the  rights  of  the  said  Ros- 
well  C.  Otis  and  his  said  wife,  in  and 
unto  the  same."  Compare  Bassett  v, 
Daniels,  136  Mass.  547. 

1.  See  Choses  in  Action,  3  Am.  & 
Eng.  Encyc.  of  Law  236, 
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limited  in  its  application   to  such  mortgages  as  are  collateral  to 
negotiable  notes. ^ 

It  is  evident,  however,  that  mortgages  securing  non-negotiable 
instruments,  such  as  bonds,  may  be  subject  to  equities  existing 
between  the  mortgagee  and  third  persons,  as  well  as  to  those 
between  the  mortgagee  and  the  mortgagor.  So  far  as  the  latter 
are  concerned  it  has  been  pointed  out  that  an  assignee  can 
readily  enquire  from  the  mortgagee  what  claims  he  may  have 
against  the  bond  and  mortgage  which  the  assignee  is  about  to 
purchase,  but  that  he  may  not  be  able  by  the  utmost  diligence 
to  obtain  knowledge  of  the  latent  equity  of  some  third  person.* 
For  this  reason,  in  certain  States,  the  rule  is  well  settled  that  the 
assignee  is  only  bound  by  the  equities  existing  between  the  mort- 
gagee and  the  mortgagor.  This  is  the  law  of  New  Jersey^ 
Pennsylvan  ia,'^ 


1.  lovja. — Taber  v.  Pay,  56  Iowa  539. 
Michigan. — Reeves  v.  Scully,  Walk. 

(Mich.)   248;   Nichols  v.  Lee,   10  Mich. 
526;  Russell  t'.   Waite,    Walk.    (Mich.) 

31- 

New  Tork. — UnionCollegeT'. Wheel- 
er, 61  N.  Y.  88,  107;  Pendleton  v.  Fay, 
2  Paige  (N.  Y.)  202;  Wanzer  v.  Gary, 
76  N.  Y.  526;  Crane  v.  Turner,  67  N. 
Y .  437;  Ricef.  Dewey,  54  Barb.  (N.  Y.) 
455;  Schafer  v.  Reilly,50  N.  Y.  61;  In- 
graham  V.  Disborough,  47  N.  Y.421; 
Bank  of  Niagara  v.  Rosevelt,  9  Cow. 
(N.  Y.)  409;  James  v.  Morey,  2  Cow. 
(N.  Y.)  246;  Ellis  V.  Messervie,  11 
Paige  (N.  Y.)  467;  Bank  v.  Frank,  45 
Supr.  Ct.  (N.  Y.)  404;  Hartley  v.  Tal- 
ham,  10  Bosw.  (N.  Y.)  273;  Evans  v. 
Ellis,  5  Den.  (N.  Y.)  640. 

Neiv  Jersey. — Musgrove  v.  Kennell, 
23  N.  J.  Eq.  75;  Cornish  v.  Bryan,  10 
N.J.  Eq.  146;  Dunn  v.  Seymour,  11  N. 
J.  Eq.  278;  Andrews  v.  Torrej',  14  N.J. 
Eq.  355;  Vredenburgh  v.  Burnet,  31  N. 
J.  Eq.  229;  Losey  v.  Simpson,  11  N.J. 
Eq.  246. 

Nebraska. — Richardson  v.  Woodruff, 
20  Neb.  132. 

Pentisylvania. — Twitchellt^.McMur- 
trie.  77  Pa.  St.  383;  Horstman  v.  Gerk- 
er,  49  Pa.  St.  282;  Theyken  v.  Howe 
Machine  Co.,  109  Pa.  St.  95;  Earnest 
■V.  Hoskins,  100  Pa.  St.  5151;  Pryor  t;. 
Wood,  31  Pa.  St.  142:  Mott.  v.  Clark, 
Q  Pa.  St.  399;  Reineman  v.  Robb,  98 
Pa.  St.  474. 

South  Carolina. — Maj'bin  v.  Kirbv,  4 
Rich.  Eq.  (S.  Car.)  105;  Moffatt'  v. 
Hardin,  22  S.  Car.  9. 

Wisconsin. — Croft  v.  Bunster,  9  Wis. 
503;  Goulding  v.  Bunster,  9  Wis.  513. 

2.  Chancellor  Kent,  in  Murray  v. 


Lvlburn,  2  Johns.  (N.  Y.)  Ch.  441. 
See  also  his  dissenting  opinion  in  Bebee 
V.  Bank  of  New  York,  i  Johns.  (N.  Y.) 
529,  and  compare  Clute  v.  Robinson, 
2  Johns.  (N.  Y.)  595. 

3.  New  Jersey. — In  New  Jersey,  it  is 
provided  by  statute  that  mortgages 
shall  be  assignable  at  law,  and  that  the 
assignee  may  sue  in  his  own  name;  but 
that  in  such  suit  there  shall  be  allowed 
all  just  set-offs  and  other  defences 
against  the  assignor  that  would  have 
been  allowed  in  any  action  brought  by 
him  and  existing  before  the  defendant 
had  notice  of  such  assignment,  and  all 
payments  made  to  the  assignor  in  good* 
faith  before  such  notice.  Rev.  1877,  p. 
708.  Jones  on  Mortgages  (4th  ed.), 
Ij  834,  notes.  Losey  v.  Simpson,  11  N. 
J.  Eq.  246;  Woodruff  T).  Depue,  14  N. 
J.  Eq.  16S;  Putnam  7'.  Clark,  29  N.J. 
Eq.  412;  DeWitt  7',  Van  Sickle,  29  N. 
J.  Eq.  209;  Vredenburgh  v.  Burnet,  31 
N.  J.  Eq.  229;  Bush  v.  Cushman.  27  N. 
J.  Eq.  131;  Woodruff  v.  Morristown 
Institution  etc.,  34  N.  J.  Eq.  174. 

In  Vredenburgh  v.  Burnet,  31  N.J. 
Eq.  229,  the  rule  is  thus  stated;  An 
assignee  of  a  mortgage  takes  it  subject 
to  all  the  defences  *hich  the  mortgagor, 
or  those  who  have  succeeded  to  his 
rights,  may  urge  against  it,  but  free  from 
secret  equities  created  by  the  mortgagee 
in  favor  of  third  persons. 

4.  Pennsylvania. — Mott  v.  Clark,  q 
Pa.  St.  399;  Pryor  v.  Wood,  31  Pa.  St. 
142;  Blair  v.  Mathiott,  63  Pa.  St.  322; 
Reineman  v.  Robb,  98  Pa.  St.  474;  Mc- 
Connell  v.  Wenrich,  16  Pa.  St.  368; 
Phillips  V.  Bank  of  Lewistown,  18  Pa. 
St.  394;  Faull  V.  Tinsman,  36  Pa.  St. 
no;    MuUison's  Est.,  68  Pa,  St.  2I2; 
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and  Michigan y 

In  Neiv  York,  however,  a  leading  case^  has  established  a  con- 
trary rule,  upon  the  ground  that  no  reason  exists  for  a  distinction 
between  these  two  kinds  of  equities.  The  rule  is  not  simply 
that  the  assignee  takes  subject  to  the  equities  between  the  orig- 
inal parties,^  but  that  the  purchaser  of  a  chose  in  action  must 
always  abide  the  case  of  the  person  from  whom  he  buys  ;*  the 
true  test  is  to  enquire  what  can  the  mortgagee  do  by  way  of 
enforcement  of  it  against  the  property  mortgaged  ;  what  he  can 
do  the  assignee  can  do,  and  no  more.*  The  reason  of  the  rule  is, 
that  the  holder  of  a  chose  in  action  cannot  alienate  anything  but 
the  beneficial  interest  which  he  possesses.  It  is  a  question  of  power 
or  capacity  to  transfer  to  another,  and  that  capacity  is  to  be 
exactly  measured  by  the  rights  of  the  assignor.®  In  that  State, 
therefore,  it  is  well  settled  that  the  assignee  of  a  mortgage  is  no 
less  bound  by  equities  existing  between  the  mortgagee  and  third 
persons  than  by  those  existing  against  the  mortgagee  in  favor  of 
the  mortgagor.' 

6.  Miscellaneous. — Several  matters,  incident  to  the  assignment 
of  mortgages,  which  will  not  admit  of  classification  in  the  text, 
will  be  found  set  out  in  the  notes.® 


Kountz  V.  Kirkpatrick,  72  Pa.  St.  376; 
Swertzer  v.  Atterbury,  100  Pa.  St.  21; 
Thej'ken  v,  Howe  ISIachine  Co.,  109 
Fa.  St.  95;  Bigley  v.  Jones,  114.  Pa.  St. 
510.  See  also  Porter  v.  King,  i  Fed. 
Rep.  755. 

1.  Michigan. — Bloomer  v.  Hender- 
son, S  Mich.  395. 

2.  Bush  V.  Lathrop,  22  N.  Y.  535. 

3.  Ingraham  v.  Disborough,  47  N.  Y. 
421. 

4.  Lord  Thurlow  in  Davies  v.  Aus- 
ten, I  Ves.  Jun.  247. 

6.  Comfare  Clute  v.  Robison,  2  Johns. 
(N.  y.)  595. 

6.  Bebee  v.  Bank  of  New  York,  i 
Johns.  (N.  Y.)  529:  Union  College  v. 
Wheeler,  61  N.  Y.  88. 

7.  New  Torh. — Bush  v.  Lathrop,  22 
N.  Y.  535;  Union  College  v.  Wheeler, 
61  X.  Y.  88;  Thompson  v.  Van  Vech- 
ten,  27  N.  Y.  568;  Fairbanks  v.  Sar- 
gent, 104  N.  Y.  116;  Seymour  v.  Mc- 
Kinstry,  106  N.  Y.  230;  Davis  v. 
Beckstein,  69  N.  Y.  440;  Briggs  v. 
Langford,  107  N.  Y.  681 ;  Westbrook  v. 
Gleason,  79  N.  Y.  23;  Viele  v.  Judson, 
82  N.  Y.  32;  Schafer  v.  Reilly,  50 
N.  Y.  61;  Trustees  etc.  v.  Wheeler,  61 
N.  Y.  88;  Greene  v.  Warwick,  64  N. 
Y.  220;  Davis  V.  Leopold,  87  N.  Y. 
620;  Ingraham  v.  Disborough,  47  N. 
Y.  421.  See  also  Reeves  v.  Kimball, 
40  N.  Y.  299;  Mason  v.  Lord,  40  N. 
Y.476. 


Comfare  Chief  Justice  Kext's 
dissenting  opinion  in  Bebee  v.  Bank  of 
New  York,  i  Johns.  (N.  Y.)  529; 
Kirby  -'.  Fitzgerald,  31  N.  Y.  417;  Ar- 
mour V.  Michigan  Cent.  R.  Co.,  65  N. 
Y.  Ill;  Moore  v.  Metropolitan  Nat. 
Bank,  55  N.  Y.  41;  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325. 

Exception  in  New  York  Upon  tlie 
Ground  of  Estoppel. — In  Moore  v.  Met- 
ropolitan Nat.  Bank,  55  N.  Y.  41,  it  was 
held  that  a  ho7ta  fide  purchaser  for 
value  of  a  non-negotiable  chose  in  ac- 
tion from  one  upon  whom  the  owner 
has,  by  assignment,  conferred  the 
apparent  absolute  ownership,  where  the 
purchase  is  made  upon  the  faith  of  such 
apparent  ownership,  obtains  a  valid 
title  as  against  the  real  owner,  who  is 
estopped  from  asserting  a  title  in 
hostility  thereto.  Thus  far  Bush  v. 
Lathrop,  22  N.  Y.  535,  is  overruled. 
Compare  Goshen  etc.  Bank  v.  Bingham, 
118  N.  Y.349. 

8.  Pleading. — In  an  action  to  toreclose, 
when  the  assignment  of  the  mortgage 
debt  is  clearly  brought  out  by  •  the 
pleadings,  it  is  not  essential  to  aver 
that  the  mortgage  also  was  assigned. 
It  is  a  conclusion  of  law  on  the  theory 
that  the  mortgage,  being  the  incident, 
passes  with  the  debt.  Kurtz  v.  Spon- 
able,  6  Kan.  395. 

Assignment  of  Bond  for  Conveyance  of 
Land. — Where  a  bond  for  the  convey- 
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.ance  of  real  estate  is  assigned  to  secure 
the  payment  of  a  debt,  the  assignee 
does  not  acquire  an  absolute  and  un- 
■conditional  right  to  the  same,  or  to  the 
land.  The  assignment  is  in  the  nature 
of  a  mortgage,  and  a  proceeding  by  the 
assignee,  to  foreclose  the  interest  of  the 
assignor  in  the  premises,  and  the  sale, 
thereupon,  and  the  purchase  pf  such 
interest  by  the  assignee,  vest  in  him 
all  the  interest  which  the  assignor  had 
in  the  premises,  and  give  him  the  same 
right  as  if  he  had  received  an  abso- 
lute and  unconditional  assignment  of 
the  bond.     Wilson  v.  Fatout,  42  Ind.  52. 

Measure  of  Damages  for  Unlawful  Re- 
lease of  Mortgage. — In  an  action  by  the 
assignee  against  the  assignor,  who  was 
the  payee  of  a  promissory  note  secured 
by  a  mortgage  on  real  estate,  to  recover 
damages  for  the  alleged  unlawful  act  of 
the  defendant  in  satisfying  such  mort- 
gage,  whilst  such  note  remained  un 
paid,  the  complaint  should  allege  the 
value  of  such  mortgage  so  assigned,  as 
the  measure  of  damages  is  the  value  of 
Buch  mortgage  so  assigned,  not  exceed- 
ing, however,  the  amount  due  upon 
such  promissory  note  secured  by  it. 
Fox  V.  Wray,  56  Ind.  423. 

Assignment  of  Mortgage  Absolute  in 
Form  May,  in  Equity,  be  Sbown  to  be 
Only  Collateral  Security  for  a  Loan. — 
Parol  evidence  is  admissible  in  equity 
to  prove  that  the  assignment  of  a  mort- 
gage, absolute  in  form,  was  a  security 
for  a  loan.  Pond  v.  Eddy,  113  Mass. 
149;  Wormuth  v.  Tracy,  15  Hun  (N. 
Y.)  180.  See  also  Campbell  v.  Dear- 
born, 109  Mass.  130;  Jackson  v. 
Stevens,  108  Mass.  94;  Newton  v.  Fay, 
10  Allen  (Mass.)  _505.  See  generally 
P.\ROL  Evidence. 

Although  a  mortgage  be  absolute 
upon  the  face  of  it,  a  court  of  equity 
will  enquire  into  the  real  purpose  for 
which  it  was  given,  and  appl^'  it  to  that 
use.  Where  a  mortgage  is  given  by  a 
debtor  to  his  codebtor  to  secure  the  lat- 
ter against  the  debt  of  their  creditor, 
equity  considers  the  mortgagee  as  a 
trustee  for  the  creditor,  and,  where  a 
judgment  has  been  recovered,  will  ap- 
ply the  mortgaged  property  in  satisfac- 
tion of  the  judgment,  or  remove  the  en- 
cumbrance, so  that  it  may  be  subjected 
to  execution.  The  principle  which 
governs  such  cases  is,  that  the  collat- 
eral security  is  a  trust  created  for  the 
protection  of  the  debt,  and  that  it  is 
the  duty  of  a  court  of  equitj'  to  see 
that  it  fulfils  the  purpose  for  which  it 
was      intended.      United      States      v. 


Sturges,  I  Pai-ne  (U.  S.)  525.  See  also 
Bush  V.  Lathrop,  22  N.  Y.  535,  over- 
ruled in  Moore  v.  Metropolitan  Bank 
S5  N.  Y.  41. 

A  borrowed  $300  of  B,  and,  as  col- 
lateral security,  transferred  and  deliv- 
ered to  him  a  note  and  mortgage  for 
$1,500.  The  assignment  of  the  mort- 
gage was  absolute  in  form,  and  recited 
the  consideration  to  be  $300.  B  trans- 
ferred the  note,  before  it  came  due,  and 
assigned  the  mortgage  to  C  as  collateral 
security  for  a  loan  of  $1,200.  Held,  on 
a  bill  in  equity  brought  by  A  against  B 
and  C  to  redeem  the  note  and  mort- 
gage, that  the  recital  of  the  considera- 
tion in  the  assignment  of  the  mortgage 
to  B  was  not  alone  sufBcient  to  put  C 
on  enquirj',  or  to  prove  fraud  on  his 
part;  and  that  A  could  redeem  only  on 
payment  of  the  amount  for  which  C 
held  the  note  and  mortgage  as  collat- 
eral security.  Briggs  v.  Rice,  130 
^ass.  50.  See  also  Norman  v.  Towne, 
130  Mass.  52. 

For  form  and  requisites  of  a  decree 
for  the  redemption  of  mortgaged  prem- 
ises, where  the  mortgage  has  been  as- 
signed by  the  mortgagee  to  a  third  per- 
son as  security  for  a  debt,  see  Sweet 
V.  Van  Wyck,  3  Barb.  Ch.  (N.  Y.) 
647;    Hoyt  V.  Martense,  16  N.  Y.)  231. 

Assignment  of  Mortgage  Fraudulent 
In  Its  Inception. — "If  the  assignee  of 
a  mortgage,  fraudulent  in  its  inception, 
and  void  as  against  creditors,  purchase 
the  mortgage  with  knowledge  of  the 
fraud,  he  is  not  a  bona  fide  purchaser, 
and  the  fact  that  he  paid  full  considera- 
tion for  the  assignment  will  not  aid  him, 
and  in  a  suit  by  the  assignee  to  fore- 
close such  a  mortgage.  The  onus  of 
proving  that  complainant  is  not  a  bona 
fide  purchaser  is  on  the  defendant. 
The  title  of  a  bona  fide  purchaser  of 
such  a  mortgage  witohut  notice  of  the 
fraud  is  valid  as  against  the  creditors 
of  the  mortgagor.  The  distinction 
which  has  been  made  in  some  cases  be- 
tween a  deed  to  defraud  creditors  and 
a  deed  to  defraud  subsequent  purchasers 
held  to  be  without  foundation. 

"It  is  now  the  settled  American  doc- 
trine that  a  bona  fide  purchaser  for  a 
valuable  consideration  is  protected  un- 
der the  statutes  of  13th  and  27th  Eliza- 
beth, as  adopted  in  this  country, 
whether  he  purchases  from  a  fraudu- 
lent grantor  or  a  fraudulent  grantee; 
and  that  there  is  no  difference  in  this 
respect  between  a  deed  to  defraud  sub- 
sequent creditors  and  one  to  defraud 
subsequent     purchasers.     They     are 
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XVin.  Estoppel — (See  also  Estoppel). — The  mortgagor  is 
estopped  from  setting  up  any  defence  to  the  validity  or  binding 
effect  of  his  mortgage  in  respect  to  all  matters  about  which  he 
has  made  representations,  when  these  representations  have  been 
relied  upon  by  the  mortgagee  in  taking  the  mortgage,  or  by 
other  persons  in  dealing  with  him  concerning  the  mortgage.^ 
He  shall  not  deny  his  title  ;*  or  assert  that  he  had  no  right   to 


voidable  only,  and  not  absolutely  void. 
4  Kent's  Com.  464. 

"The  rights  of  the  bona  fide  purchaser 
from  the  fraudulent  grantee  are  not 
impaired  by  the  fact  that  judgments 
were  recovered  by  the  creditors  against 
the  fraudulent  grantor  prior  to  the  con- 
veyance by  the  fraudulent  grantee. 
The  judgments  constitute  no  lien  upon 
the  legal  title  of  the  grantee.  A  con- 
cealed defect  or  secret  equity,  arising 
from  the  conduct  of  those  who  pre- 
viously owned  the  property,  of  which 
the  purchaser  had  no  notice,  cannot  be 
set  up  against  him."  Danbury  v.  Rob- 
inson, 14  N.  J.  Eq.  213.  See  also 
Somes  V.  Brewer,  2  Pick.  (Mass.)  198; 
Oriental  Bank  v.  Haskins,  3  Mete. 
(Mass.)  332;  Green  v.  Tanner,  8  Mete. 
(Mass.)  432;  Dugan  c.  Vattier,  3 
Blackf  (Ind.)  245;  Anderson  -v.  Rob- 
erts, 18  Johns.  R.  (N.  Y.)  515;  Fletcher 
f.  Peck,  6  Cranch  (U.  S.)  133;  Cham- 
berlain V.  Barnes,  26  Barb.  (N.  Y.) 
160;  Langdon  v.  Keith,  9  Vt.  299; 
Marshall  v.  Billingsh',  7  Ind.  250. 

False  Eepresentations. — "  Represen- 
tations \sy  the  vendor  of  a  mortgage 
given  by  a  third  person  upon  lands  at 
a  distance,  as  to  the  responsibility  of 
the  mortgagor  and  the  value  of  the 
securities,  which  are  false  in  fact, 
though  honestly'  made  in  the  belief  that 
they  were  trne,  if  they  are  relied  upon 
and  mislead  the  purchaser,  are  tanta- 
mount in  legal  eifect  to  fraud."  Web- 
ster V.  Bailej',  31  Mich.  36,  and  note, 
wheje  cases  are  collected.  See  also 
McCandless  v.  Engle,  51  Pa.  St.  309; 
Michener  v.  Cavender,  2  Wright  (Pa.) 
334;  Putman  v.  Hussey,  30  Me.  263; 
Goninan  v.  Stephenson,  24  Wis.  75; 
Tantum  v.  Green,  21  N.  J.  Eq.  364. 

Usury, — "A  party  who  is  the  direct 
assignee  in  trust  of  a  mortgagor,  may 
impeach  the  mortgage  for  usurj'.  Such 
an  assignee  stands  in  the  place  of  the 
mortgagor  and  has  his  rights.  Where 
a  security  is  good  in  its  inception  it 
will  not  be  impeached  on  account  of 
circumstances  in  an  usurious  transfer 
between   the   original    mortgagee   and 


the  assignee  of  the  mortgage."  Pear- 
sail  V.  Kingsland,  3  Edw.  (N.  Y.)  Ch. 
195;  Wells  V.  Chapman,  13  Barb.  (N. 
Y.)  561;  Lovett  -v.  Dimond,  4  Edw. 
(N.  Y.)  Ch.  24. 

The  owner  of  land  who  has  given  a 
usurious  mortgage  may  sell  or  mort- 
gage the  land  to  another,  generally,  and 
thus  give  to  the  purchaser  the  same 
right  to  contest  the  mortgage  he  had 
himself;  but  if  he  atfirms  the  mortgage 
by  selling  only  the  equity  of  redemption 
in  the  mortgaged  premises,  the  pur- 
chaser cannot  question  the  validity  of 
the  mortgage.  Shufelt  v.  Shufelt,  9 
Paige  (N.  Y.)  Ch.  187;  Murray  v. 
Barney',  34  N.  Y.  336;  Rexford  p.  Wid- 
ger,  2  N,  Y.  131:  Post  v.  Bankof  Utica, 
7  Hill  (N.  Y.)  391.  See  also  Don- 
nington  v.  Meeker,  11  N.  J.  Eq.  362, 
and  cases  cited  in  opinion. 

Cancellation  of  Assignment. — A  mort- 
gagee, who  has  assigned  the  mortgage 
and  endorsed  the  mortgage  note,  may, 
upon  the  endorsement  of  the  note  back 
to  him,  and  the  cancellation  of  the  as- 
signment before  it  has  been  recorded, 
maintain  a  writ  of  entry  to  foreclose 
the  mortgage.  Howe  v.  Wilder,  77 
Mass.  267.  See  also  Trull  v.  Skinner, 
17  Pick.  (Mass.)  213. 

1  Rogers  v.  Union  Cent.  L.  Ins.  Co., 
Ill  Ind.  343;  Kelley  v.  Fisk,  no  Ind. 
552;  Cable  V.  Ellis,  86  III.  525;  Bush  v. 
Cushman,  27  N.  J.  Eq.  131;  Cromwell 
V.  Bank  of  Pittsburgh,  2  Wal.  Jr.  (U. 
S.)  569;  Den  V.  Baldwin,  21  N.  J.  L. 
395;  Lesley  v.  Johnson,  41  Barb.  (N. 
Y.)  359;  Smith  V.  Newton,  38  111.  230; 
JohnsOn  v.  Parmely,  14  Hun  (N.  Y.) 
398;  Norris  v.  Wood,  14  Hun  (N.  Y.) 
"196;  Hoeffler  v.  Westcott,  15  Hun  (N. 
Y.)  243.  If  there  has  been  no  reliance 
upon  the  representations  thej'  do  not 
preclude  the  mortgagor  from  showing 
to  the  contrary.  Wilcox  -v.  Howell,  44 
N.  Y.  39S;  Eitel  T\  Bracken,  38  Sup. 
Ct.  (N.Y.)  7. 

2.  Usina  v.  Wilder,  58  Ga.  17S;  Teift 
V.  Munson,  57  N.  Y.  97;  Cowles  v. 
Woodruff,  8  Conn.  35;  Cross  v.  Robin- 
son, 21  Conn.  379;  Kerngood  v.  Davis, 
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mortgage  the  property,  nor  claim  adversely  to  the  mortgage  •} 
nor  set  up  a  prior  mortgage  made  by  himself  as  an  outstanding 
title.*  But  this  estoppel  arises  from  the  covenant  for  title  which 
is  contained  in  the  mortgage,  either  expressed  or  implied ;  and  in 
the  absence  of  such  covenant  he  is  held  to  be  not  estopped  from 
showing  that  a  subsequently  acquired  title  shall  not  enure  to  the 
benefit  of  the  mortgage  ;*  or  that  the  mortgage  itself  is  invalid.* 

The  estoppel  only  operates  against  or  in  favor  of  the  parties  to 
the  mortgage,  or  those  in  privity  with  them.^ 

XIX.  SUBKOBATION — (See  also  Subrogation). — The  right  of  sub- 
rogation exists  in  favor  of  a  person  who  is  entitled  to  redeem, 
and  who  is  not  primarily  liable,  upon  payment  by  him  of  the  debt 
secured  by  the  mortgage.  He,  thereupon,  becomes  substituted 
in  the  place  of  the  mortgagee  in  respect  to  the  mortgaged  prem- 
ises.®    Subrogation  may  exist  both  by  operation   of  law  and  by 


21  S.  Car.  1S3;  Skelton  v.  Scott,  18 
Hun  (N.  Y.)  375;  Lincoln  v.  Emerson, 
loS  Mass.  87. 

1.  Mobile  etc.  Co.  v.  Talman,  11;  Ala. 
472, 

2.  Fisher  v.  Melinene,  94  111.  328. 

3.  Haggerty  v.  Byrne,  75  Ind.  499; 
National  Fire  Ins.  Co.  v.  McKay,  i 
Sheldon  (N.  Y.)  138. 

4.  Brewster  v.  Madden,  15  Kan.  249. 
See  Wilson  v.  Watts,  9  Md.  356. 
Where  the  mortgage  has  been  made  for 
a  particular  purpose,  and  used  for  that 
purpose,  the  mortgagor  will  be  estopped 
from  repudiating  it.  Floyd  Co.  v. 
Morrison.  40  Iowa  188. 

A  wife  who  has  joined  with  her  hus- 
band in  the  execution  of  a  deed  to  land, 
ma3',  nevertheless,  claim  title  to  the 
land  under  a  mortgage  held  by  her. 
Van  Amberg  v.  Kramer,  16  Hun  (N. 
Y.)  205.  But  where  she  has  united  with 
the  husband  in  executing  a  mortgage 
on  land,  including  homestead, she  cannot 
claim  that  she  was  ignorant  that  it 
embraced  homestead,  if  the  mortgagee 
has  taken  it  in  good  faith,  and  has  done 
nothing  to  mislead  her.  Peake  v. 
Thomas,  39  Mich.  584. 

Where  a  mortgagor,  having  taken  an 
assignment  of  the  mortgage  to  himself, 
transfers  it  to  a  third  person  as  a  valid 
securit3',  he  will  be  estopped  from 
claiming  that  it  had  merged  in  his 
equity  of  redemption  by  virtue  of  the 
assignment  to  himself  Kellog  v. 
Ames,  41  N.  Y.  259.  So,  also,  on  the 
other  hand,  he  may  be  estopped  from 
claiming  that  there  was  no  merger;  as, 
when  he  has  sold  the  estate  as  being 
free'  from-  encumbrance.  Bulkly  v. 
Hope,  I    K-ay  &    J.  482;   i   Jur.,  N.  S. 


864.  Or  that  it  is  subject  to  mortgage 
when  he  stands  by,  silent,  and  sees  the 
land  sold  under  an  announcement  that 
it  is  sold  free  from  encumbrance. 
Markham  v.  O'Conner,  52  Ga.  183. 

He  will  be  estopped  from  redeeming 
where  a  purchase  of  the  mortgaged 
premises  has  been  made  in  reliance 
upon  his  assurance  that  he  would  not 
redeem.  Fay  v.  Valentine,  12  Pick. 
(Mass.)  40. 

Set-Off  or  Usury. — So  by  his  conduct 
and  declarations,  he  may  be  estopped 
from  setting  up  the  defence  of  set-off. 
Real  Estate  Trust  Co.  v.  Rader,  53 
How.  Pr.  (N.  Y.)  231.  Or  usury.  Smyth 
V.  Lombard,  15  Hun  (N.  Y.)  415. 

5.  Bigelow  on  Estoppel,  p.  269. 

6.  Walker  v.  King,  45  Vt.  525;  Rob- 
inson V.  Urquart,  12  N.  J.  Eq.  515; 
Tradesman  Building  Assoc,  v.  Thomp- 
son, 32  N.  J.  Eq.  133;  Ward  v.  Sey- 
mour, 51  Vt.  320;  White  V.  Hampton, 
13  Iowa  259;  Holton  v.  Board  etc.,  55 
Ind.  194;  Warren  v.  Hazzlett,  45  Iowa 
235;  Cobb  V.  Dyer,  69  Me.  494;  Gate- 
wood  V.  Gatewood,  75  Va.  407;  Kelly 
V.  Duff,  61  N.  H.  435 ;  Guckan  v.  Riley,, 
135  Mass.  71;  Fears  v.  Albia  (Tex.),  6 
S.  W.  Rep.  286;  Watson  «.  Gardner 
(111.),  10  N.  E.  Rep.  192;  Johnson  v. 
Parmely,  14  Hun  (N.  Y.)  398;  Rappa- 
nier  v.  Bannon  (Md.),  13  Atl.  Rep.  637. 

The  doctrine  of  subrogation  will  not 
be  applied  to  relieve  a  party  from  the 
consequences  of  his  own  unlawful  act. 
Johnson  v.  Moore,  33  Kan.  90.  And 
should  only  be  applied  when  justice 
will  be  promoted  thereby.  _  One  who 
is  a  volunteer  may  not  invoke  its 
aid,  as  he  can  establish  no  equity. 
To    entitle     him     to    its     beneftt,   he 
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express  contract. ^  In  the  former  case  it  exists  by  virtue  of  the 
relationship  existing  between  the  parties ;  as  that  of  principal 
and  surety  ;^  or  of  co-surety  ;  or  of  co-guarantor  ;^  or  of  joint  mort- 
gagor, where  one  of  the  joint-mortgagors  pays  the  whole  debt  ;* 
or  of  junior  and  senior  encumbrancer  ;^  in  short,  where  any  rela- 
tionship e.xists  which  justifies  the  payment  by  one,  not  prim.arily 
liable,  of  the  mortgage  debt  for  his  own  protection.  But  it  can- 
not be  invoked  when  it  would  be  inequitable  to  apply  it.** 


must  have  paid  upon  request  or  as 
surety,  or  to  protect  his  own  rights. 
Acer  V.  Hotchkiss,  97  N.  Y.  395. 

The  principle  of  subrogation  is  one 
of  equity  merely,  and  it  will  accordingly 
be  applied  onl}-  in  the  exercise  of  an 
equitable  discretion,  and  always  with  a 
due  regard  to  the  legal  and  equitable 
rights  of  others.  Gaskill  v.  Wales,  36 
N.  J.  Eq.  527. 

1.  EUisworth  v.  Lockwood,  42  N. 
Y.8q. 

2.  Hays  v.  Ward,  4  Johns.  (N.  Y.) 
Ch,  130;  Motley  v.  Harris,  1  Lea 
(Tenn.)  577;  Gossin  v.  Brown,  11  Pa. 
St  527;  Pence  v.  Armstrong,  95  Ind. 
191;  Rice  V.  Morris,  82  Ind.  204;  Will- 
iams f.  Owen,  13  Sim.  597;  Russell  X'. 
Pitser,  7  N.  Y.  171;  Rogers  v.  Traders' 
Ins.  Co.,  6  Paige  (N.  Y.)  583;  Given  v. 
Wheelock,  7  Barb.  (N.  Y.)  22;  Tice  v. 
Annin,  2  Johns.  (N.  Y.)  Ch.  125;  Klock 
j;.  Crookhite,  i  Hill  (N.  Y.)  107;  Miller 
XL.  Winchell,  70  N.  Y.  437;  Pickett  v. 
Mer.  Nat.  Bank  of  Memphis,  32  Ark. 
346;  Young  V.  Morgan,  89  111.  199; 
Flagg  V.  Galmacher,  gS  111.  293;  Han- 
Ion  V.  Doherty  (Ind.),  9  N.  E.  Rep. 
782;  Bank  of  U.  S.  v.  Peter,  13  Pet.  (U. 
S.)  123. 

Upon  the  payment  of  the  debt  by  the 
surety  he  is  entitled  not  only  to"  the 
mortgage  but  also  to  an  assignment  of 
the  bond  or  note  as  well  as  the  mort- 
gage. Ellsworth  V.  Lockwood,  42  N. 
Y.  89.  And  so  is  entitled  to  hold  liable 
to  him  a  purchaser  of  the  mortgaged 
premises  who  has  assumed  the  pay- 
ment of  the  mortgage  debt.  Rardin  v. 
Walpole,  38  Ind.  146. 

The  rule  as  to  subrogation  binds  the 
securities  into  whomsoever's  hands 
'hey  may  come  with  notice  of  the 
charge.  Bowker  v.  Bull,  i  Sim.,  N.  S. 
34- 

When  a  partner  mortgages  his  pri- 
vate property  to  secure  a  partnership 
uebt,  which  is  also  secured  by  a  mort- 
gage on  the  partnership  property,  he 
stands  surety  for  the  partnership;  and 
IS  entitled  to  be  subrogated  to  the  rights 


of  the  mortgagee;  and  the  creditors  of 
such  surety  are  entitled  to  the. same 
right  of  subrogation  as  the  surety  him- 
self, the  partnership  property  being  a 
primary  lund,  the  orivate  property  a 
collateral,  pledged  to  pay  the  debt. 
National  Bank  of  Royalton  v.  Curbing, 
SZ  Vt.  321. 

But  a  surety  is  not  entitled  to  the  as- 
signment of  the  mortgage  where  the 
mortgagee  has  made  a  further  advance, 
unless  he  pays  the  sum  so  advanced  in 
addition  to  the  original  amount.  Will- 
iams V.  Owen,  13  Sim.  597.  Otherwise, 
where  there  is  a  special  contract  on  the 
part  of  the  mortgagee  that  the  securi- 
ties given  by  the  principal  debtor  shall 
be  primarily  liable.  Bowker  v.  Bull,  i 
Sim.  29. 

3.  Dye  v.  Mann,  10  Mich.  291. 

4.  Fisher  v.  Dillon,  62  111.  379;  Simp- 
son V.  Gardiner,  97  111.  237. 

6.  B3-  redeeming  from  the  prior  mort- 
gage the  junior  mortgage  is  subrogated 
to  the  rights  of  the  first  mortgagee. 
Downer  v.  Fox,  20  Vt.  388;  Hamilton 
V.  Dobbs,  19  N.  J.  Eq.  227;  Milligan's 
Appeal,  104  Pa.  St.  503;  Clark  v. 
Mackin,  95  N.  Y.  346;  Skinner  v. 
Hammond,  ^\  Iowa  401;  Wood  v. 
Hubbard,  50'  Vt.  82;  Flachs  v.  Kelly, 
30  111.  462;  Ebert  v.  Gerding,  116  111. 
216;  Tyrell  v.  Ward,  102  111.  216; 
Smith  V.  Dinsmore,  16  111.  App.  115; 
Rappanier  v.  Bannon  (Md.),  8  Atl. 
Rep.  555.  Where,  upon  payment  by 
the  junior  mortgagee  of  the  first  mort- 
gage, that  mortgage  has  been  released 
of  record,  and  subsequently  thereto  the 
property  has  been  purchased  by  a  bona 
fide  purchaser  who  relied  upon  the 
record,  the  right  of  subrogation  cannot 
be  asserted  as- against  him.  Jones  on 
Mortg.,  §  878  (4th  ed.). 

6.  Garrish  v.  Bragg,  55  Vt.  329. 

It  cannot  be  invoked  when  inequita- 
ble to  do  so;  or  if  unreasonable  delay; 
or  if  the  rights  of  others  have  inter- 
venened;  or  where  no  misapprehension 
of  facts;  thus,  a  prior  mortgagee,  know- 
ing all  the  facts,  but  supposing  that  a 
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A  principal  creditor  succeeds  to  the  rights  of  the  surety  of 
the  debtor  for  whose  indemnity  a  mortgage  has  been  given,  when- 
ever the  Hability  of  the  surety  has  become  fixed.' 

In  the  latter  case  it  exists  when  there  has  been  an  assignment  of 
the  mortgage  debt  *  or  where  one  pays  a  mortgage  debt  under  an 
agreement  for  an  assignment  or  for  a  new  mortgage  for  his  own 
protection  or  for  the  benefit  of  another;  he  will  become  entitled  to 
the  security  held  by  the  other.^  It  will  exist  in  favor  of  one  who 
voluntarily  pays  off  the  mortgage  debt  at  the  request  of 
the  mortgagor.*     It  may  exist  in  favor  of  the  mortgagor  himself ; 


certain  decree  in  chancery  was  decisive 
that  the  orator's  inortgage  was  void, 
because  the  note  which  it  secured  was 
given  for  a  patent  right,  and  said  de- 
cree had  established  the  invalidity  of 
another  note  given  to  the  orator  at  the 
same  time  and  really  for  the  same  pat- 
ent— discharged  his  old  mortgage,  and 
took  a  new  one  subsequent  to  the  ora- 
tor's; the  defendant,  having  had  two 
■opportunities  in  court  to  ask  to  be  sub- 
rogated to  the  rights  of  the  prior  mort- 
gagee, but  neglecting  to  do  so;  the  de- 
fendant, in  fact,  having  paid  the  mort- 
gage debt,  not  to  protect  his  interest  in 
the  mortgaged  premises,  but  his  inter- 
■est  in  certain  personal  property  on  the 
premises,  having,  in  some  arrangement 
about  it  which  liad  been  attached,  obli- 
gated himself  to  pay  the  debt,  and  then 
took  his  mortgage.  Held,  that  the  old 
mortgage  could  not  be  reinstated;  that 
the  defendant  was  not  entitled  to  be 
subrogated  to  the  rights  of  the  first 
mortgagee.  Garrish  v,  Bragg,  55  Vt. 
329.  See  National  Bank  v.  Gushing, 
53  Vt.  325;  Ferre  v.  American  Board, 
53  Vt.  175;  Scott  V.  Pachin,  54  Vt.  265; 
Evarts  v.  Hyde,  51  Vt.  194;  Wilson  v. 
Burton,  52  Vt.  394;  Stevens  v.  Goode- 
nough,  26  Vt.  676. 

1.  Homer  v.  Savings  Bank,  7  Conn. 
478;  Osborne  v.  Noble,  46  Miss.  449; 
Paris  V.  Hulet,  26  Vt.  308;  Moses  v. 
Murgatroyd,  i  Johns.  (N.  Y.)  Ch.  119; 
Haven  v.  Tobey,  18  Mo.  136;  Saylors 
■V.  Saylors,  3  Heisk.  (Tenn.)  525;  Til- 
ford  V.  James,  7  B.  Mon.  (Ky.)  336; 
Eastman  v.  Foster,  8  Mete.  (Mass.)  19; 
Roberts  f:  Calvin,  3  Gratt.  (Va.)  359; 
Brandt  on  Suretyship  and  Guaranty, 
4  284. 

2.  Ellsworth  v.  Lockwood,  42  \  N. 
Y.  89. 

3.  Barnes  v.  Mott,  64  N.  Y.  397; 
Denton  v.  Cole,  30  N.  J.  Eq.  244;  Levy 
■V.  Martin,  48  Wis.  198;  Laylin  v.  Knox, 
41  Mich.  40;  Homeopathic  etc.  Co.  v. 
Marshall,  32  N.  J.  Eq.  103;  Robertson 
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V.  Morrell  (Md.),  S  Atl.  Rep.  273;  Ses- 
sions V.  Kent  (Iowa),  39  N.  W.  Rep. 
914;  Gans  V.  Theeine,  23  N.  Y.  225. 

But  where  the  payment  is  of  but  part 
of  the  mortgage  debt,  and  no  assign- 
ment of  the  mortgage  is  taken,  and  there 
is  no  agreement  for  any,  he  does  not  be- 
come subrogated  to  the  rights  of  the 
mortgagee,  although  such'  payment  has 
been  made  at  the  instance  of  the  mort- 
gagor, Virginia  v.  Chesapeake  etc. 
Canal  Co.,  32  Md.  501;  Collins  v. 
Adams,  53  Vt.  433;  Richardson  v. 
Traver,  112  U.  S.  423.  To  affectu- 
ate  a  fro  rata  assignment  in  case 
of  partial  payment,  ,  the  right  of 
subrogation  must  be  expressly  stipu- 
lated for.  Loch  V.  Fleming,  15  111. 
App.  503.  But  a  reasonable  expecta- 
tion that  the  mortgage  would  be  as- 
signed as  a  security  for  the  payment, 
will  entitle  him  in  equity  to  subrogation. 
Gans  V.  Theeine,  93  N.  Y.  225;  Yaple 
V.  Stevens,  36  Kan.  680;  Norton  v. 
Hyleman,  88  Mo.  621;  Flevel  v.  Zuber, 
67  Tex.  275. 

If  he  pays  the  whole  debt  upon  the 
mortgagor's  request,  and  actually  re- 
ceives the  note  and  mortgage  as  secur- 
ity for  the  money  advanced,  he  will  be 
subrogated.  Candle  v.  Murphy,  89 
111.  3152;  Johnson  v.  Moore,  33  Kan,  90; 
Lowenthal  v.  McCormick,  loi  111,  143; 
Emigrant  etc.  Bank  v.  Clute,  33  Hun 
(N.  Y.)  82;  Focke  v.  Weishuhu,  55 
Tex.  33. 

Before  a  third  party,  making  pay- 
ment of  a-  debt  secured  by  mortgage, 
can  be  subrogated  to  the  rights  of  the 
mortgagee,  he  must  show  either  that  he 
made  the  payment  at  the  request  of  the 
mortgagor,  or  to  protect  some  interest 
of  his  own,  had  at  the  time  of  the  pay- 
ment. Norton  v.  Highleyman,  88  Mo. 
621. 

4.  Carter  v.  Taylor,  3  Head  (Tenn.) 
30;  Lockwood  V.  Marsh,  3  Nev.  138. 
See  also  Citizens'  Nat.  Bank  v.  Wert, 
26  Fed.  Rep.  294. 
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as  where  he  has  conveyed  the  mortgaged  premises  subject  to  the 
mortgage,  and  afterwards  has  been  compelled  to  pay  the  mort- 
gage debt ;  he,  thereby,  becomes  subrogated  to  the  rights  of  the 
mortgagee  against  the  land  ;  and  this  is  so,  even  if  he  voluntarily 
pays  the  debt,  inasmuch  as  he  continues  legally  bound  for  its 
payment. *  The  right  of  subrogation  remains  unaffected  by  a 
renewal  of  the  mortgage.* 


1..  Ely  V.  Stannard,  44  Conn.  528; 
Baker  v.  Terrell,  8  Minn.  195;  Risk  v. 
Hoffman,  69  Ind.  137;  Hoffman  v. 
Risk,  58  Ind.  113;  Stillman  v.  Stillman, 
21  N.  J.  Eq.  126;  Johnson  v.  Zink,  51 
N.  Y.  333;  Granwell  v.  Heritage,  71 
Mo.  459;  Flagg  V.  Giltmacher,  98  111. 
293;  Halsej  V.  Reed,  9  Paige  (N.  Y.) 
446. 

Where  the  mortgagor  has  sold  part 
of  the  mortgaged  premises,  and  the 
purchaser  has  assumed  the  entire  mort- 
gage debt,  and  subsequently^  the  mort- 
gagor sells  the  remainder  of  the  tract, 
and  the  second  purchaser  pays  off  the 
mortgage,  such  second  purciiaser  is  not 
only  subrogated  to  the  rights  of  the 
mortgagee  as  against  the  land  first  sold, 
but  to  the  mortgagor's  right  to  hold  the 
first  purchaser  personally  liable  for  re- 
imbursement. Rardin  v.  Walpole,  38 
Ind. 146. 

Where  a  surety  pays  off  the  debt  for 
the  paj'ment  of  which  the  debtor  has 
given  securities  to  the  principal  creditor, 
he  is  entitled  to  these  securities,  and  it 
is  not  material  to  this  right  that  he  has 
knowledge  of  their  existence  at  the  time 
of  the  paj'ment.  Curtis  v.  Tyler,  9 
Paige  (N.  Y.)  432;  Drew  v.  Lockett, 
32  Beav.  499;  Mahew  v.  Cricjtett,  2 
Swanst.  185.  And  he  may  claim  the 
benefit  of  the  mortgage  although  he 
paid  the  debt  after  he  had  knowledge  ot 
the  conveyance  by  the  mortgagor  of  the 
land.    Gossin  v.  Brown,  1 1  Pa.  St.  527.' 

Where  a  further  advance  has  been 
made  by  the  mortgagee,  the  surety,  on 
paying  the  mortgage  debt,  cannot  call 
for  an  assignment  of  the  mortgage 
without  paying  the  additional  amount. 
Williams  v.  Owen,  13  Sim.  597;  Copio 
f .  Middleton,  I  Turn.  &  R.  231.  But 
the  contract  between  the  mortgagor 
and  mortgagee  as  to  the  surety's  right 
to  redeem,  mav  control  this.  Bowker 
*•  Bull,  I  Sim.;  N.  S.  29. 

The  mortgagor  has  the  same  right  as 
a  third  person  to  become  the  purchaser 
of,  andtake  an  assignment  of  the  mort- 
gage, in  case  where  he  has  sold  his 
equity  of  redemption  subject  to  the  lien 


of  the  mortgage;  and  upon  paying  to 
the  holder  Of  a  prior  encumbrance  the 
amount  thereof,  he  would  be  entitled  to 
be  subrogated  to  his  rights  in  respect  to 
the  mortgaged  premises,  provided  there 
were  no  intervening  rights  of  third  per- 
sons. Gerdine  v.  Merrange  (Minn.), 
43  N.  W.  Rep,  91. 

A  partner  who  has  paid  a  firm  note, 
the  payment  of  which  had  been  as- 
sumed by  his  copartner  who  had  exe- 
cuted a  mortgage  to  secure  its  payment, 
is  subrogated  to  the  rights  of  the  mort- 
gagee. Conwell  V.  McCowan,  81  111. 
285.  See  Laylin  v.  Knox,  41  Mich.  40; 
Nat. 'Bank  of  Roylston  v.  Gushing,  53 
Vt.  321. 

Where  a  second  mortgagee  pays  off 
the  first  mortgage,  he  is  subrogated  to 
the  rights  of  the  first  mortgagee,  and 
will  hold  the  land  until  reimbursed,  as 
against  an  intervening  attaching  cred- 
itor of  the  mortgagor.  Downer  v. 
Fox,  20  Vt.  388. 

Where  a  person  who  has  paid  the 
mortgage  debt  because  under  obliga- 
tion to  pay  it,  in  his  bill  in  equity  puts 
his  claim  to  relief  distinctively  upon 
grounds  other  than  that  of  the  right  of 
subrogation,  he  will  not  be  recognized 
as  sustaining  to  the  mortgagor  a  rela- 
tionship which  entitles  him  to  such 
right.  Richardson  v.  Traver,  112  U. 
S.  423. 

2.  Worcester  Nat.  Bank  v.  Cheeney, 
87  111.  602;  Patterson  v.  Birdsall,  64  N. 
Y.  294.  See  Baldwin  v.  Moffet,  26 
Hun  (N.  Y.)  209. 

Kight  of  Junior  Encumbrancer  to 
Subrogation. — Where  a  junior  encum- 
brancer, in  order  to  protect  his  own  se- 
curity, is  compelled  to  discharge  a  prior 
mortgage,  he  will,  in  equity,  become  sub- 
rogated to  the  rights  of  the  holder  of 
the  prior  encumbrance.  In  such  case 
the  person  discharging  the  superior 
lien  will  be  treated  as  its  purchaser  or 
assignee,  unless  the  facts  show  that  it 
was  intended  as  an  absolute  payment. 

And  although  the  prior  mortgage 
may  stand  discharged  of  record,  instead 
of  having  been   assigned  to  the  junior 
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encumbrancer,  he  is  nevertheless  en- 
titled, in  equity,  to  indemnif)'  himself 
for  such  payment  out  of  the  mortgaged 
estate. 

So  where  the  holder  of  a  prior  mort- 
gage, under  a  power  of  sale,  sold  and 
convej'ed  the  premises  to  one  who  paid 
nothing,  but  before  such  sale  agreed 
with  the  holder  of  a  junior  mortgage 
that  the  equity  of  redemption  should 
not  be  thereby  cut  off,  but  that  the  lat- 
ter should  have  a  reasonable  time  in 
which  to  redeem  to  protect  his  lien,  and 
said  junior  afterward  paid  the  purchaser 
the  amount  necessary  to  redeem  from 
the  prior  mortg.ige,  and  received  a  deed 
from  such  purchaser,  it  was 'held,  that 
the  junior  mortgagee,  on  bill  to  fore- 
close his  mortgage,  had  the  right  to  be 
subrogated  to  the  rights  of  the  prior 
mortgagee,  and  have  the  prior  mortgage 
foreclosed  for  his  benefit. 

And  where  the  prior  mortgage  re- 
leases the  homestead  of  the  mortgagors, 
and  the  second  mortgage  fails  to  release 
the  homestead,  and  the  junior  mortga- 
gee, to  protect  himself,  pays  off  the  sum 
due  on  the  first  mortgage,  and  obtains  a 
decree  of  foreclosure  of  both  mortgages 
in  his  favor,  finding  the  sums  due  on 
each,  under  which  the  premises  are 
sold  and  convej'ed  to  the  second  mort- 
gagee, he  will  acquire  the  title  to  the 
premises  free  of  the  homestead.  Ebert 
V.  Gerding,  ii6  111.  217.  See  also 
Twombly  v.  Cassidy,  82  N.  Y,  155. 

Right  of  Administrator  to  Subrogation. 
— If  an  administrator  sells  land  subject 
to  a  mortgage,  and  afterward  pays  off 
the  mortgage  out  of  the  general  assets 
of  the  estate,  he  will  have  a  cle'ar 
equity  against  the  purchaser  for  re- 
imbursement out  of  the  land.  Welton  v. 
Hull,  50  Mo.  296;  Greenwell  -u.  Heri- 
tage, 71  Mo.  459. 

Eight  of  Purchaser  to  Subrogation. — 
Where  a  purchaser  of  mortgaged  prem- 
ises procured  a  release  of  the  first  mort- 
gage, by  payment  of  the  purchase 
money  to  its  holder,  and  took  from  his 
vendor  a  mortgage  on  other  property  to 
indemnif)'  himself  against  another  and 
intervening  mortgage  on  the  land  sold 
him,  it  was  held  that  the  taking  of  the 
mortgage  indemnity  did  not  affect  his 
right  to  be  subrogated  to  the  lien  of  the 
first  mortgage.  Smith  v.  Dinsmore, 
119  111.  657. 

A  purchaser  of  the  equity  of  redemp- 
tion at  administrator's  sale  of  lands  to 
pay  the  debts  of  the  deceased  mort- 
gagor takes  only  the  interest  which  the 
latter    held,    and    occupies   the    same 


position  as  the  heirs;  and  if  such  pur- 
chaser discharges  the  mortgage  by  pay- 
ment, he  will  not,  as  against  the  widow 
of  the  mortgagor,  be  entitled  to  be  sub- 
"rogated  to  the  rights  and  equities  of  the 
mortgagee,  and  to  foreclose  the  tnort- 
gage  against  the  widow  and  heirs  so 
as  to  cut  oft' her  dower  unless  she  re- 
deems from  the  mortgage.  Cox  v. 
Garet,  105  111.  342. 

Right  of  Creditor  to  Subrogation.— 
The  lender  of  money  which  is  used  in 
paying  oft"  a  mortgage,  or  other  encum- 
brance on  land,  is  not  entitled,  on  that 
account  alone,  to  be  subrogated  to  the 
rights  of  the  mortgagee;  but  if  the 
money  was  advanced  for  the  purpose 
of  paying  off  the  mortgage,  vyith  the 
just  expectation  of  obtaining  a  valid  se- 
curity on  the  property  for  the  repay- 
ment, and  it  was  used  in  paying  off  the 
mortgage;  or  if  the  mortgage  given  for 
its  repayment  is  defective,  or  the 
money  used  in  paying  off  the  mortgage 
debt  was  procured  by  fraud  and  misrep- 
resentation— in  these  cases,  the  lender 
is  entitled  to  be  subrogated  to  the  se- 
curity of  the  mortgage  which  his  money 
has  discharged.  Bolman  v.  Lohman, 
74  Ala.  507. 

After  a  second  mortgage  had  been 
taken  on  certain  lands,  a  payment  of 
part  of  the  principal  of  the  first  mort- 
gage was  made  by  a  brother  of  the 
mortgagor,  under  an  agreement  be- 
tween the  holder  of  the  mortgage  and 
ihe  mortgagor  and  his  brother,  that 
the  latter  should  be  subrogated  to  the 
rights  of  the  mortgagee  under  the  mort- 
gage for  those  payments.  Held,  that, 
as  against  the  holder  of  the  second 
mortgage,  such  conventional  subroga- 
tion could  be  enforced.  The  payments 
were,  in  fact,  made  after  the  second 
mortgage  was  given.  Shreve  v.  Hank- 
inson,  34  N.  J.  Eq.  76. 

Where  a  stranger,  a  mere  volunteer, 
a  mere  intermeddler,  pays  the  debt  of 
another,  he  cannot  be  subrogated  to  the 
rights  of  the  creditor. 

But  where  a  person  pays  a  debt, 
which  is  secured  by  a  mortgage,  at  the 
instance  and  request  of  the  debtor,  with 
the  agreement  that  the  person  paying 
the  debt  shall  have  a  mortgage  lien 
upon  the  real  estate  then  mortgaged  to 
secure  such  debt,  and  a  new  mortgage  is 
given  but  is  void,  the  party  furnishing 
the  money  may  be  subrogated  to  the 
rights  of  the  original  creditor.  Crip- 
pen  V.  Chappel,  35  Kan.  495. 

One  who,  at  the  request  of  another, 
advances  money  to  redeem  or  pay  off  a 
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XX.  Renewal  and  Extension  of  Moetgages. — No  change  in  the 
form  of  the  indebtedness  secured  will  have  the  effect  of  satisfy- 
ing the  mortgage,  unless  such   appears  to  have  been  the  actual 

security  in  which  the  latter  is  interested, 
or  to  "the  discharge  of  which  he  is 
bound,  is  entitled  to  be  subrogated  to 
the  security. 

In  the  absence  of  an  express  agree- 
ment, one  will  be  implied  that  the  se- 
curity shall  subsist  for  the  use  of  the 
lender,  and  it  will  be  so  enforced. 

It  seems  that  the  doctrine  of  substi- 
tution may  be  iipplied  for  the  purpose 
of  doing  justice,  in  the  absence  of  any 
agreement,  express  or  implied.  Gans 
V.  Theeine,  93  N.  Y.  225. 

Where  a  creditor,  at  the  request  of 
his  debtor,  and  relying  upon  his  repre- 
sentations, that  there  are  no  judgments 
against  him  or  other  prior  liens  against 
his  real  estate  except  a  mortgage,  pays 
it  off  and  has  satisfaction  thereof 
.entered  and  takes  a  new  mortgage,  and 
a  judgment  was  in  existence  against  the 
mortgagor,  he  is  entitled  to  be  subro- 
gated to  the  security  of  the  senior  mort- 
gage, and  to  have  the  entri-  of  satisfac- 
tion cancelled  and  his  lien  declared  to 
be  superior  to  and  older  than  the  judg- 
ment lien  so  disclosed.  Sidener  v. 
Pavey,  77  Ind.  241. 

One  who  advances  money  to  another, 
to  enable  him  therewith  to  make  a 
loan  to  a  third  party  on  the  securitv  of 
an  equitable  mortgage,  is  not  entitled 
to  subrogation  merely  on  the  ground 
that  he  so  advanced  the  money.  Van 
Winkle  v.  Williams,  38  N.  J.  Eq.  105. 

If  A  purchase  a  tract  of  land 
from  B  and  execute  his  notes  for 
the  purchase  money  and  a  deed  of 
trust  on  the  land  to  secure  B,  and  then 
sells  the  land  to  C,  with  the  agreement 
that  C  shall  take  up  the  notes  as  they 
become  due,  and  C  does  take  up  the 
first  note,  he  stands  in  the  shoes  of  A 
and  not  B,  and  cannot  be  subrogated  to 
the  rights  of  B  in  the  trust  deed;  for  the 
note  is  paid,  and  the  debt  to  that  extent 
discharged.  Bier  v.  Smith,  25  W.  Va. 
«30. 

Subrogation  in  Cases  of  Invalid  Mort- 
gages.— Where  money  is  loaned  upon 
the  security  of  what  is  supposed  to  be  a 
valid  mortgage,  but  which  in  fact  is  a 
forged  and  a  void  mortgage,  and  the 
money  is  so  loaned  for  the  purpose  that  a 
prior  valid  mortgage  may  be  discharged, 
which  is  done,  the  mortgagee  of  the  void 
mortgage  may  be  subrogated  to  the  rights 
■of  the  prior  mortgagee,  there  being  no 


intervening  liens  or  encumbrances.  And 
in  such  a  case,  where  the  mortgagee  of 
the  void  mortgage  assigns  the  same  in 
the  regular  course  of  business  to  an  inno- 
cent purchaser,  such  innocent  purchaser 
takes  the  place  of  the  mortgagee  of  the 
void  mortgage,  with  all  his  rights  of 
subrogation.  Everston  v.  Central 
Bank  of  Kansas,  33  Kan.  352.  See 
also  The  Detroit  Fire  &  Marine  Ins. 
Co.  V.  Aspinwall,4S  Mich.  23S. 

And  this  rule  applies  where  an  ad- 
ministrator borrows  money  to  pay  a 
debt  of  his  intestate's  estate.  In  other 
words,  where  a  debt  is  due  against  the 
estate  of  a  deceased  person  and  such 
debt  is  secured  \i\  a  mortgage  on  the 
real  estate  of  such  deceased  person,  and 
the  administrator,  whose  duty  it  is  to 
pay  such  debt,  borrows  the  money 
therefor  from  a  third  person,  with  the 
agreement  and  understanding  between 
them  that  such  third  person  shall  be 
reimbursed  from  the  assets  of  the  estate, 
and  such  third  person  shall  be  secured 
by  a  mortgage  lien  upon  the  previously 
mortgaged  property  of  such  estate,  and 
for  that  purpose  a  mortgage  on  the  pre- 
viously mortgaged  property  is  executed 
b}'  the  administrator  to  such  third  per- 
son, which  mortgage  is  void  because  of 
a  want  of  power  in  the  administrator  to 
execute  the  same,  but  in  pursuance  of 
such  mortgage  and  with  the  agreement 
and  understanding  between  the  admin- 
istrator and  the  leaner  of  the  money, 
the  money  is  loaned, — and  is  paid  to  the 
original  mortgagee, —  held,  that  such 
third  person  may  then  be  subrogated  to 
the  righls  of  tlie  original  mortgagee. 
Crippen  v.  Chappel.  35  Kan.  495. 

Where  a  mortgage  is  given  to  secure 
the  payment  of  money  advanced  by  the 
mortgagee  to  pay  off  and  discharge  a 
prior  mortgage  debt  upon  the  same 
premises,  and  the  instrument  fails  by 
reason  of  an  irregularity  in  its  execu- 
tion or  an  alteration  inadvertently  made 
by  the  mortgagee  without  fault,  he  is 
entitled  to  be  subrogated  to  the  rights 
of  the  prior  mortgage  discharged  and 
paid  off  by  the  money  which  he  had 
advanced;  but  where  the  mortgage  was 
materially  altered  by  such  mortgagee 
after  its  execution,  acknowledgment 
and  delivery,  without  the  consent  of  the 
mortgagors,  and  which  alteration  in- 
juriously    affects    the    liability    of  the 
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intention  of  the  parties.^  The  Hen  of  the  debt  will  only  be 
extinguished  by  payment  or  release ;  or  by  some  act  operating  as 
an  estoppel ;  and,  therefore,  the  continued  existence  of  the  mort- 
gage remains  unaffected  by  an  extension  of  the  note  or  bond 
already  given  ;^  or  by  the  substitution  of  a  new  note  or  bond  ;* 
or  by  the  giving  of  an  instrument  of  a  wholly  different  character 
to  that  of  the  original  evidence  of  indebtedness  ;*  or  even  by  the 
execution  of  a  new  note  and  mortgage  if  the  original  mortgage  is 
left  undischarged.^  So  long  as  the  indebtedness  in  fact  remains, 
any  change  in  the  evidence  of  it  shall  not  be  allowed  to  preju- 
dice the  security.'^ 


mortgagors,  he  is  not  entitled  to  the 
application  of  the  equitable  doctrine  of 
subrogation.  Johnson  v.  Moore,  33 
Kan.  90. 

1.  Robinson  v.  Leavitt,  7  N.  H.  73; 
Flower  v.  Elwood,  66  111.  438;  Worces>- 
ter  Nat.  Bank  v.  Cheeney,  87  111.  602; 
Grimes  v.  Kimball,  3  Allen  (Mass.) 
S18. 

2.  Whittacre  xi.  Fuller,  5  Minn.  508; 
Cleveland  v.  Martin,  2  Head  (Tenn.) 
128;  Naltner  -v.  Tappey,  55  Ind.  107. 

3.  Chase  v.  Abbott,  20  Iowa  154, 
Judd  V.  Flint,  4  Graj'  (Mass.)  557; 
Tennery  v.  Nicholson,  87  111.  464;  Citi- 
zens' Bank  v.  Dayton,  116  111.  257. 

No  mere  change  in  the  form  of  the 
debt,  nor  in  the  personnel  of  the  debtor, 
has  the  eflFect  to  discharge  the  mort- 
gage security.  And  in  this  case,  where 
the  mortgagor  sold  the  mortgaged 
premises  to  a  third  person,  and,  by  a 
contract  of  novation,  the  mortgagee 
delivered  up  the  mortgage  notes  to  the 
mortgagor,  and  accepted  the  notes  of 
the  third  person  for  the  same  indebt- 
edness, held  that  this,  without  more, 
did  not  work  a  discharge  of  the  mort- 
gage.    Foster  v.  Paine,  63  Iowa  85. 

4.  Davis  V.  Maynard,  9  Mass.  242. 

5.  Bolles  V.  Chauncey,  8  Conn.  389. 

6.  See  (generally  Seymour  v.  Dar- 
row,    31    Vt.    122;     Dana    v.    Binney, 

7  Vt.  493;  McDonald  v.  McDon- 
ald, 16  Vt.  630;  Dunshee  v.  Par- 
melee,  19  Vt.  172;  Slocum  V.  Catlin, 
22  Vt.  137;  Elliott  -v.  Sleeper,  2  N.  H. 
i;2t;;  Hadlock  v.  Bulfinch,  31  Me.  246; 
Parkhurst  v.  Cummings,  56  Me.  155; 
Smith  V.  Stanley,  7  Me.  11;  Taber  w. 
Hamlin,  97  Mass.  489;  Watkins  v.  Hill, 

8  Pick.  (Mass.)  522;  Pomroy  v.  Rice, 
16  Pick.  (Mass.)  22;  Baxter  v.  Mclntire, 
13  Gray  (Mass.)  168,  171;  Osborne  v. 
Benson,  5  Mason  (U.  S.)  157,  Flower 
V.  Elwood,  66  111.  438;  Hamilton  v. 
Quinby,'46  111.  91;   Wayman  x".  Coch- 
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rane, _35  111.  152,  155;  Elliott  v.  Blair, 
47  111!  342,  343;  Rogers  !■,  Trustees  of 
Schools,  46  111.  428;  Franklin  v.  Can- 
non, I  Root  (Conn.)  500;  Bolles  v. 
Chauncey,  8  Conn.  3S9;  Babcock  v. 
Morse,  19  Barb.  (N.  Y.)  140;  Bank  of 
Utica  V.  Finch,  3  Barb.  (N.'Y.)  Ch. 
293;  Rogers  v.  Traders'  Ins.  Co.,  6 
Paige  (N.  Y.)  .583;  Hill  v.  Beebe,  13 
N.  Y.  556;  Gregory  v.  Thomas,  20 
Wend.  (N.  Y.)  17;  Cole  v.  Sackett, 
I  Hill  (N.  Y.)  516;  Galium  v.  Branch 
Bank  of  Mobile,  23  Ala.  797;  Christian 
V.  Newberry,  61  Mo.  446;  Lippold  v. 
Held,  58  Mo.  213;  Thornton  v.  Irwin, 
43  Mo.  153;  Farmers'  Bank  v.  Mutual 
etc.  Society,  4  Leigh  (Va.)69;  Cassina 
V.  Haines,  18  Ind.  496;  Walters  v.  Wal- 
ters, 73  Ind.  425;  Ames  T'.  New  Orleans 
etc.  R.  Co.,  2  Woods  (U.  S.)  206;  Burton 
V.  Pressly,i  Cheves(S.Car,)  i;  Williams 
V.  Starr,  5  Wis.  534;  Heard  v.  Evans, 
I  Freem.  (Miss.)'Ch.  79;  Whittaker  d. 
Dick,  5  How.  (Miss.)  296;  Terry  v. 
Woods,  6  Smed.  &  M.  (Miss.)  139; 
Gleason  v.  Wright,  53  Miss.  247, 

And  this  rule  is  unaffected  by  the 
fact  that  the  execution  of  a  negotiable 
promissory  note  may  be  prima  facie 
payment.  Parkam  Sew.  Machine  Co. 
V.  Brock,  113  Mass.  194;  Pomroy  v. 
Rice,  16  Pick.  (Mass.)  ,22;  Worthy  v. 
Warner,  119  Mass.  550;  Watkins  v. 
Hill,  8  Pick.  (Mass.)  522;  Dunshee  v. 
Parmelee,  19  Vt.  172;  McDonald  v. 
McDonald,  16  Vt.  630;  Bolles  v.  Chaun- 
cey, 8  Conn.  389;  Bank  of  S.  Car.  v. 
Rose,  I  Strobh.  (S.  Car.)  Eq.  257. 

That  renewal  of  tlie  note  leaves  the 
mortgage  in  full  operation,  see  CuUura 
V.  Branch  Bank  of  Mobile,  23  Ala.  797; 
Jones  V.  N.  Y.  Guaranty  &  Ind.  Co., 
loi  U.  S.  622.  Even  if  it  be  renewed 
with  difierent  names.  Pond  v.  Clarke, 
14  Conn.  334.  Or  taking  of  further 
security',  whether  upon  same  land  or 
other  property.     Gregory  u.  Thomas, 
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20  Wend.  (N.  Y.)  17;  Cissna  v.  Haines, 
18  Ind.  496;  Flower  v.  Elwood,  66  111. 
4-!8'  Byers  v.  Fowler,  14  Ark.  87;  Bur- 
dett  V.  Claj,  8  B.  Mon.  (Ky.)  287; 
Bank  of  England  v.  Tarleton,  23  Miss. 
173.  Or  the  taking  of  a  new  note  differ- 
ing from  the  original  with  respect  to, 
endorsements — Darst  v.  Bates,  51  111. 
439;  New  Hampshire  Bank  v.  Willard, 
10  N.  H.  210;  or  in  respect  to  place  of 
payment.  Whittaker  v.  Dick,  5  How. 
(Miss.)  296.  Or  adding  to  the  amount 
an  additional  sum  loaned  and  taking  a 
new  note  for  the  whole.  Post  •?'.  Rob- 
bins,  35  Iowa  208;  De  Cottes  v.  Jeffers, 
7  Fla.  284;  Goenen  v.  Schroeder,  18 
Minn.  66.  Or  by  adding  the  accrued 
mterest.  Pomroy  v.  Rice,  16  Pick. 
(Mass.)  22;  Ellsworth  v.  Mitchell,  31 
Me.  247. 

The  taking  of  a  new  note  for  the 
accrued  interest  will  not  prevent  this 
interest  from  continuing  a  part  of  the 
debt  secured  by  the  mortgage.  Rice  v. 
Dewey,  54  Barb.  (N.  Y.)  455;  Park- 
liurst  t;.  Cummings,  56  Me.  155;  Elliott 
V.  Sleeper,  2  N.  H.  525;  Tyler  v.  Yates, 
3  Barb.  (N.  Y.)  222.  Unless  there  be 
evidence  of  an  intention  that  the  note 
shall  be  considered  as  payment.  Goe- 
nerii.  Schroeder,  18  Minn.  66.  And  the 
repeated  renewals  of  the  note  will  not 
affect  the  security.  Brinckerhoff  t^.  Lan- 
sing, 4  Johns.  (N.  Y.)  Ch.  65;  Gault  v. 
McGrath,  32  Pa.  St.  392.  The  taking 
of  a  recognizance  for  amount  due  in 
lieu  of  the  note,  does  not  affect  .the 
mortgage.  Davis  v.  Maynard,  9  Mass. 
242.  But  it  has  been  held  that  the  giv- 
ing of  a  new  note  in  lieu  of  one  of  sev- 
eral notes  secured  by  the  mortgage, 
when  the  new  note  is  for  a  different 
amount,  and  payable  at  a  different  date, 
and  without  any  agreement  that  it  shall 
be  secured  by  the  mortgage,  prevents 
the  new  note  from  participating  with 
the  other  notes  in  the  security  provided 
by  the  mortgage.  Wilhelmi  v.  Leo- 
nard. 13  Iowa  330.  See  Tucker  v.  Alger, 
30  Mich.  67.  There  may  be  successive 
renewals  of  the  notes  for  the  payment 
of  which  a  mortgage  of  indemnity  has 
been  given,  without  affecting  the  secu- 
rity. Robinson  v.  Urquhart,  12  N.  J. 
Eq.  515;  Boswell  v.  Goodwin,  31  Conn. 
74;  Chateau  v.  Thompson,  3  Ohio  St. 
424;  Euston  V.  Friday,  2  Rich.  (S.  Car.) 
4-7;  Smith  v.  Prince,  14  Conn.  472; 
Handy  v.  Commercial  Bank  of  New 
Orleans,  10  B.  Mon.  (Ky.)  98;  Markell 
»•  Eichelberger,  12  Md.  78;  Hyman 
V.  Deveraux,  63  N.  Car.  624;  Lover 
'"■  Bessenger,    9    Baxt.    (Tenn.)    393. 


The  renewed  note  may  have  different 
names  and  amounts.  Nightengale  v. 
Chafee,  ii  R.  I.  609;  Pond  v.  Clarke, 
14  Conn.  334;  overruling  Peter  t;.  Good- 
rich, 3  Conn.  146.  And  there  may  be 
successive  renewals.  Boxheimer  v. 
Gunn,  24  Mich.  372.  But  where  the  old 
note  is  taken  up  and  the  surety  is  not 
upon  the  new  notes,  his  interest  in  the 
indemnity  mortgage  is,  of  course,  at  an 
end.  Abbott  v.  Upton,  19  Pick.  (Mass.) 
434.  See  Ayres  v.  Wattson,  57  Pa.  St. 
360;  Van  Renssellaer  f.  Akin,  22  Wend. 
(N.  Y.)  540. 

Taking  of  New  Mortgage  for  Old — 
Lien. — The  taking  of  a  new  note  and 
mortgage,  by  the  mortgagee,  for  the 
same  debt,  upon  the  same  lands,  will 
not  discharge  the  lien  of  the  first  mort- 
gage, but  the  lien  thereof  will  be  con- 
tinued in  the  new  mortgage.  But,  if 
the  new  note  and  mortgage  were  taken 
as  a  payment  and  satisfaction  of  the  first, 
or  if  they  were  given  in  settlement  of 
mutual  running  accounts,  of  which  the 
first  mortgage  debt  was  only  a  part,  the 
rule  would  be  otherwise.  Walters  v. 
Walters,  73  Ind.  425. 

If  the  mortgagee  himself  endorse  the 
note  given  in  renewal,  and  afterwards 
pay  it,  the  mortgage  is  not  discharged. 
Rogers  v.  Traders'  etc.,  6  Paige  (N. 
Y.)  583.  Where  a  note  was  renewed 
for  three  years,  after  the  time  that  it  was 
originally  agreed  the  note  should  be 
renewed  for,  the  security  is  unaffected. 
Farmers'  etc.  Bank  v.  Mutual  Assur- 
ance etc.,  4  Leigh  (Va.)  69. 

Under  the  provisions  of  the  code  of 
civil  procedure,  a  mortgage  barred  by 
the  statute  of  limitations  is  not  renewed 
by  a  renewal  of  the  note  secured.  Wells 
V.  Harter,  56  Cal.  342. 

Where  the  mortgagor  was  guardian, 
and  gave  the  surety  on  his  bond  a  mort- 
gage of  indemnity,  and  afterwards  exe- 
cuted a  new  bond  with  mortgagee  as 
security  thereon,  the  mortgage  was  un- 
affected. Bobbit  V.  Flowers,  i  Swan 
(Tenn.)  511. 

Accepting  mortgagor's  note  for  ac- 
crued interest  does  not  discharge  the 
lien.  Hutchinson  v.  Swartsweller,  31 
N.  J.  Eq.  206. 

A  judgment  upon  the  note  does  not 
affect  the  security.  Flanagan  v.  West- 
cott,  II  N.J.  Eq.  264;  Lewis  v.  Con- 
over,  21  N.  J.  Eq.  230;  Butler  v.  Miller, 
I  N.  Y.496;  Riley  v.  McCord,  21  Mo. 
285;  Thornton  v.  Pigg,  24  Mo.  249; 
Markle  v.  Rapp,  2  Blackf.  (Ind.)  268; 
Hensiker  v.  Sanborn,  13  Ind.  468; 
O'Leary  v.  Snediker,  16  Ind.  404;  Jack- 
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The  extension  of  the  tinne  of  payment  of  the  mortgage  debt 
does  not  impair  the  security  as  against  subsequent  encum- 
brancers.*    But  it  will  as  respects  a  surety  of  the  mortgagor.* 

XXI.  Tender  and  Payment. — As  a  general  rule,  payment  of 
the  mortgage  debt  extinguishes  the  mortgage ;  but"  whether  or 
not  it  shall  have  this  effect  in  the  given  case  depends  upon 
the  condition  of  things  existing  at  the  time  af  the  payment,  the 
relation  of  the  parties,  and  their  intention  as  to  keeping  the  mort- 
gage alive.     The  court  will  be  disposed  to  give  that  construction 


inson  v.  Ewing,  17  Ind.  505;  Cissina  v. 
Haines,  18  Ind.  496;  Torrey  v.  Cook, 
116  Mass.  163;  Ely  v.  Ely,  6  Gray 
(Mass.)  439;  Jewett  v.  Hamlin,  68  Me. 
172;  Vansant  v.  Allman,  23  111.  30; 
Wayman  f.  Cochrane,  35  111.  152;  Ham- 
ilton V.  Quinby,  46  111.  90;  Hewitt  v. 
Templeton,  48  111.  367;  Darst  v.  Bates, 
51  111.  439;  Priest  V.  Wheelock,  58  111. 
114;  Morrison  v.  Morrison,  38  Iowa  73; 
State  V.  Lake,  17  Iowa  215;  Wahl  v. 
Phillips,  12  Iowa  81,  82;  Shearer  v. 
Mills,  35  Iowa  499;  Hendershott  v. 
Ping,  24  Iowa  134;  Jordon  v.  Smith,  30 
Iowa  500. 

Where  a  mortgage  is  given  to  secure 
a  debt,  and  the  debt  becomes  merged 
in  a  judgment,  the  mortgage  stands  as  a 
security  for  the  judgment.  So  where 
a  settlement  is  had  between  a  mort- 
gagor and  mortgagee,  and  a  new  note 
given  for  the  balance  due,  upon  which 
a  judgment  is  taken  by  confession, 
which  is  not  collected,  this  will  not  op- 
erate as  a  release  of  the  mortgage  debt. 
Darst  V.  Bates,  95  111.  493. 

And  the  rule  is  the  same  if  the  secu- 
rity be  in  the  form  of  a  trust  deed.  Ham- 
ilton V.  Quinby,  46  111.  go.  Or  if  the 
judgment  be  for  only  part  of  the  mort- 
gage debt.  Applegate  v.  Mason,  13 
Ind.  75.  Or  there  be  a  judgment  upon 
scire  facias.  Rockwell  v.  Servant,  63 
111.  424;  Helmbold  v.  Man,  4  Whart. 
(Pa.)  410.  Or  decree  of  foreclosure. 
Hendershott  v.  Ping,  24  Iowa  134; 
Peck's  Appeal,  31  Conn.  215. 

A  judgment  of  foreclosure  and  sale 
in  a  foreclosure  suit  brought  under  the 
New  York  Revised  Statutes  (2  R.  S. 
191,  §  151)  is  not  a  merger  of  the  debt, 
it  is  simply  a  means  of  enforcing  the 
lien  of  the  mortgage,  which  remains 
until  the  debt  is  paid  or  discharged. 
The  lien  therefore  is,  notwithstanding 
the  decree,  subject  to  be  defeated  by 
the  presumption  of  payment  founded 
on  lapse  of  time,  the  same  as  if  no  de- 
cree had  been  rendered.  Barnard  v. 
Onderdonk,  98  N.  Y.  158. 


The  lien  of  the  mortgage  continues, 
when  judgment  is  taken  upon  the 
note,  until  it  is  satisfied.  Applegate 
V.  Mason,  13  Ind.  7:;.  A  payment  of 
judgment  under  trustee  process  brought 
by  a  creditor  of  a  mortgagee,  will  dis- 
charge the  mortgage  pro  tanto.  Eaton 
V.  Whiting,  3  Pick.  (Mass.)  484;'  Wat- 
kins  V.  Cason,  46  Ga.  444.  Commit- 
ment of  mortgagor  to  prison  upon  exe- 
cution of  mortgage  debt  does  not  affect 
mortgage.  Davis  v.  Battine,  2  R,  & 
My.  76.  But  a  release  of  the  judgment 
discharges  the  mortgage.  Porter  v, 
Perkins,  5  Mass,  233,  236.  Acknowl- 
edgment of  satisfaction  of  the  judgment 
may,  however,  be  explained  and  rendered 
inoperative  to  discharge  the  mortgage. 
Perkins  x'.  Pitts,  11  Mass.  125, 

Payment  of  the  mortgage  dett  by 
cheolc  or  bill,  when  no  actual  payment 
is  made  upon  them,  will  not  discharge 
the  mortgage; even  although  an  endorse- 
ment of  payment  be  made  on  the  in- 
strument evidencing  the  indebtedness. 
Tucker  v.  Algin,  30  Mich.  67;  Burrows 
V.  Bangs,  34  Mich.  304;  Mar3'land  etc. 
Co.  V.  Winger,  8  Gi'll  (Md.)  170;  Teed 
V.  Caruthers,  2  Y.  &  C.  Ch.  31. 

1.  Cleveland  v.  Martin,  2  Head 
(Tenn.)  128;  Ford  v.  Burks,  37  Ark.  91; 
Whittacre  v.  Fuller,  5  Minn.  508;  Nalt- 
ner  v.  Tappey,  55  Ind,  107;  Bank  of 
Utica  V.  Finch,  3  Barb.  (N.    Y.)  Ch. 

29.V 

2.  Christner  v.  Brown,  16  Iowa  130; 
Galm  V.  Neimicewicz,  3  Paige  (N.  Y.) 
614;  Walker  v.  Goldsmith,  7  Oreg. 
161;  Metz  t).  Todd,  36  Mich.  473. 

Extension  of  the  time  of  payment  by 
the  mortgagee  to  a  grantee  who  has  as- 
sumed the  debt,  without  the  consent  of 
the  mortgagor,  has  the  effect  of  dis- 
charging the  mortgagor  from  liability. 
George  v.  Andrews,  60  Md.  26. 

Where  notes  of  an  individual  are  sub- 
stituted for  the  indebtedness  of  a  firm, 
and  there  is  an  agreement  that  a  trust 
deed  shall  still  be  held  by  one  of  the  firm 
creditors  as  collateral  security,  the  giv- 
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to  the  payment  which  will  best  subserve  the  interest  of  the 
person  making  it,  and  Avill  deny  it  the  effect  of  extinguish- 
ment when  it  is  to  his  advantage  that  the  mortgage  should  be 
kept  alive.' 

The  general  doctrine  is  that  a  tender  of  the  amount  of  the 
'indebtedness,  made  after  default,  will  not  discharge  the  mortgage  ; 
its  only  effect  being  to  relieve  the  debtor  from  subsequently 
accruing  interest.^  But  in  some  of  the  States,  where  the  mortgage 
does  not  vest  an  estate,  but  only  creates  a  lien  on  the  property,  it 
is  held  that  a  tender  after  default  as  effectually  extinguishes  the 
lien  as  payment. ^     If,  however,  the  mortgagor  seeks  the  aid  of  a 


ing  of  the  notes  does  not  affect  the  lien 
of  the  deed  of  trust.  Worcester  Nat. 
Bank  -•.  Cheeney,  87  111.  602. 

1.  Whenever  a  person  pays  a  mort- 
gage debt  for  the  purpose  of  protecting 
his  estate,  he  may  have  the  benefit  of  it 
as  an  existing  mortgage  whertever  it 
will  be  in  aid  of  his  title,  even  without 
an  assignment  of  the  mortgage  to  him. 
Warren  -'.  Warren,  30  Vt.  530;  Walker 
1).  King,  44  Vt.  601. 

Where  a  purchaser  of  the  estate  pays 
off  an  existing  encumbrance,  it  may  be 
to  his  advantage  to  keep  the  mortgage 
alive  as  a  security;  and  whenever  such 
is  the  case  it  is  not  extinguished.  Pool 
■».  Hathaway,  22  Me,  85;  Skeel  v.  Spra- 
yer, 8  Paige  (N.  Y.;  182;  Watts  v. 
Svmes,  I  DeG.  M.  &  G.  240.  But 
otherwise,  if  there  is  an  obligation  on 
his  part  to  pay  the  debt.  McDaniels  v. 
Flower  Brook  Mfg.  Co.,  22  Vt. 
274. 

It  is  the  intention  existing  at  the  time 
of  the  payment  which  is  to  determine 
itseifect;  and  a  subsequently  formed  in- 
tention to  keep  it  alive  when  contrary 
to  the  intention  at  the  time  of  the  pay- 
ment, will  not  have  this  effect.  Champ- 
ney  v.  Coope,  34  Barb.  (N.  Y.)  539; 
Cole  V.  Edgerly,  48  Me.  108;  Given  v. 
Marr,  27  Me.  242. 

Where  there  was  an  agreement  be- 
tween the  maker  of  a  note  and  a  third 
person  by  which  this  person  was  to  take 
tip  the  note  at  its  maturity  and  hold  it 
until  it  was  paid,  the  payment  of  the 
note  by  the  latter  to  the  holder,  who 
surrendered  it  uncancelled,  is  not  a  pay- 
nient,  but  operates  as  an  assignment  of 
the  note,  and  the  mortgage  is  not  ex- 
tinguished. Carter  -■.  Burr,  113  U.  S. 
737- 

2.  Tender  —"A  tender,  though  it  is 
equivalent  to  performance,  where  the 
question  is  whether  the  party  is  in  de- 
fault, is  not  a  satisfaction  or  extinguish- 


ment of  a  debt.  Tender  of  the  mortgage 
debt  on  the  day  named  is  performance 
of  the  condition  and,  by  force  of  the 
terms  of  the  condition,  determines  the  es- 
state  of  the  mortgagee;  and  the  condition 
being  complied  with,  the  land  reverts  to 
the  mortgagor  by  the  simple  operation 
of  the  condition     .  Where,  as  in 

this  case,  the  mortgage  is  accompanied 
b3'  a  bond,  to  hold  that  a  tender  after 
default  extinguishes  the  mortgage,  for 
the  reason  that  after  such  default  it  re- 
mains only  a  security'  for  the  debt,  will 
lead  to  the  incongruity  of  giving  to  the 
tender  an  effect  Avith  respect  to  the  se- 
curity which,  by  the  rules  of  pleading 
and  established  principles  of  law,  the 
court  must  deny  in  an  action  on  the 
bond,  which  is  the  immediate  evidence 
of  the  debt.  If  the  form  of  the  instru- 
ment which  e\  idences  the  debt  is  over- 
looked, and  the  question  viewed  in  the 
aspect  in  which  the  indebtedness  iinme- 
diately  arose,  the  tender  does  not  pay  or 
discharge  the  debt;  and  though  it  will 
avail  to  arrest  the  accruing  of  interest, 
and  to  free  the  debtor  from  costs,  it  will 
be  deprived  of  that  efficacy  by  a  subse- 
quent demand  and  refusal.  If  legal  anal- 
ogy is  to  be  pursued,  it  could  lead  no  far- 
ther than  to  deprive  the  mortgage  of  op- 
eration beyond  the  amount  due  when  the 
tender  was  made,  leaving  the  question 
of  subsequently  accruing  interest  and 
costs  to  be  raised  by  the  subsequent  de- 
mand and  refusal."  Depub;,  J.,  in 
Shields  t'.  Lozear,  34  N.J.  L.  495;  Row- 
ell  J..  Mitchell,  68  Me.  21;  Phelps  v. 
Sage,  2  Day  (Conn.)  151;  Story  v. 
Krewson,  55  Ind.  397;  Exskine  z;.  Town- 
send,  2  Mass.  493;  Maynard  v.  Hunt,  5 
Pick.  (Mass.)  240;  Currier  v.  Gale,  9 
Allen  (Mass.)  522;  Halman  v.  Bailey, 
3  Mete.  (Mass.)  55. 

3.  Farmers'  Fire  Ins.  &  L.  Co.  v.  Ed-  • 
wards,  26  Wend.   (N.  Y.)    541;  Hartley 
V.  Tothara,   i   Keyes  (N.  Y.)   222;  Ed- 
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court  of  equity  to  make  the  discharge  effectual,  the  court  will 
lend  its  aid  only  upon  the  condition  that  he  shall  do  equity  by 
paying  the  debt.*  To  make  the  tender  effectual,  it  must  be 
unconditional,  and  of  the  entire  debt.** 

A  tender  made  at  the  law  day,  and  refused,  satisfies  the  condi- 
tions of  the  mortgage  and  is  operative  to  revest  the  estate. ^ 


wards  v.  Farmers'  Ins.  &  L.  Co.,  21 
Wend.  (N.  Y.)  467;  Jackson  v.  Crafts, 
18  Johns.  (N.  Y.)  no;  Honbie  v. 
Volkening,  49  How.  (N.  Y.)  Pr.  169; 
Kortright  v.  Cady,  21  N.  Y.  343,  which 
is  now  the  leading  case  in  support  of 
this  doctrine  in  Neiv  Torh;  Bailey  v. 
Metcalf,  6  N.  H.  156;  Robinson  v. 
Leavitt,  7  N.  H.  73;'i?otts  v.  Plaisted, 
30  Mich.  149;  Van  Husan  v.  Kanouse, 
13  Mich.  303;  Caruthers  v.  Humphrey, 
12  Mich.  270;  Moynahan  v.  Moore,  9 
Mich.  9.  The  mortgagor  may,  how- 
ever, waive  this  tender  by  recognizing 
the  mortgage  in  his  subsequent  dealings 
with  the  mortgagee.  Fry  v.  Russell,  35 
Mich.  229.  And  the  disposition  of  tlie 
New  York  courts  in  the  more  recent 
cases  is  to  bring  this  doctrine  within 
narrower  limits.  Harris  v.  Jex,  66 
Barb.  (N.  Y.)  232;  Graham  v.  Linden, 
i;o  N.  Y.  547;  Frost  xt.  Yonkers  Sav. 
Bank,  8  Hun  (N.  Y.)  2b. 

1.  Fry  V.  Russell,  35  Mich.  229. 

2.  Graham  v.  Linden,  50  N.  Y.  547; 
Sager  v.  Tupper,  35  Mich.  134.  And 
he  must  so  tender,  although  mortgagee 
may  have  received  rents  and  profits  of 
the  mortgaged  premises  for  which  he 
has  not  accounted.  Bailey  v.  Metcalf, 
6  N.  H.  156.  And  although  only  a 
portion  of  the  mortgaged  debt  may,  in 
fact,  at  the  time,  belong  to  the  holder 
of  the  mortgage.  Graham  v.  Linden, 
50  N.  Y.  547. 

But  the  mortgagor  may  be  exonerated 
from  making  the  tender  where  it  con- 
clusively appears  that  it  would  be  re- 
fused. Vaupell  V.  Woodward,  2  Sandf. 
(N.  Y.)  Ch.  143;  Atkinson  v.  Mor- 
rissey,  3  Oreg.  332;  Kerford  v.  Mondel, 
28  L.J.  Ex.  303;  Searfe  v.  Morgan,  4 
M.  &  W.  270. 

The  tender  may  be  made  by  the 
mortgagor  after  he  has  sold  the  mort- 
gaged premises,  inasmuch  as  he  still 
owes  the  debt.  Blim  v.  Wilson,  5 
Phila.  (Pa.)  78.  But  it  has  been  de- 
nied that  his  grantee  has  such  right; 
and  held  that  his  only  right  is  to  re- 
deem bv  pavment.  Harris  v.  Jex,  66 
»Barb.  (N.  Y.)  232. 

A  Junior  encumtranoer  may  make  the 
tender  with  the  same  effect  as  if  made 


by  the  mortgagor.  Sager  v.  Tupper, 
35  Mich.  134;  Dings  v.  Parshall,  7 
Hun  (N.  Y.)  522;  Frost  v.  Yonkers- 
Sav.  Bank,  8  Hun  (N.  Y.)  26. 

The  tender  must  be  made  to  that 
person,  whoever  it  may  be,  who  is  au- 
thorized to  receive  payiAent.  Dorkray 
V.  Noble,  8  Me.  278;  Van  Buren  v. 
Olmstead,  5  Paige  (N.  Y.)  9;  Grussy  v, 
Schneider,  50  How.  (N.  Y.)  Pr.  134.  But 
it  seems  that  if  the  person  making  the 
tender  to  the  mortgagee  has  no  knowl- 
edge that  the  mortgage  has  been  as- 
signed, and  there  is  nothing  to  put  him 
on  enquiry,  the  tender  is  effectual,  al- 
though it  has  in  fact  been  assigned.  So 
held  in  Hetzell  v.  Barber,  6  Hun  (N. 
Y.)  534.  See  also  Reed  v.  Marble,  lo 
Paige  (N.  Y.)  409. 

Where  the  mortgagee  has  removed 
from  the  State,  the  mortgagor  is  ex- 
cused from  following  him  to  make  the 
tender;  and  if  he  has  left  no  one  in  the 
State  authorized  to  receive  payment,  he 
is  exonerated  from  making  the  tender. 
Houbie  v.  Volkening,  49  How.  (N.  Y.; 
Pr.  169. 

Where  Tender  Should  be  Made, — 
Where  no  place  has  been  appointed  in 
the  mortgage  or  evidence  of  the  debt 
for  payment,  the  mortgagor  must  (with- 
in the  limits  of  the  State  where  the 
holder  of  the  mortgage  resides)  seek 
the  creditor  in  order  to  make  the  ten- 
der. Harris  xk  Mulock,  9  How.  (N.Y.) 
Pr.  402;  Smith  ;).  Smith,  25  Wend. 
(N.  Y.)  405. 

When  Tender  May  he  Made.  — The 
tender  may  be  made  at  ^ny  hour  of  the 
day,  unless  some  particular  hour  has 
been  fixed  by  agreement  or  notice. 
Knox  V.  Simmonds,  4  Bro.  C.  C.  433; 
Bernard  v.  Norton,  10  L.  T.,  N.  S.  183. 

If  tender  refused,  the  money  must  be 
kept  continually  in  readiness  to  make 
payment;  otherwise  the  interest  will 
not  be  arrested.  Columbia  Building 
Assoc.  V.  Crump,  42  Md.  192,  Gyles  f. 
Hall,  2  P.  Wms.  378. 

The  tender  may  be  made  in  gold  or 
silver  coin  or  legal  tender  notes.  Knox 
V.  Lee,  12  Wall.  (U.  S.)  457. 

3.  Tender  Made  at  the  Law  Day.— 
Willard  v.  Harvey,  5  N.  H.  252;  Dar- 


874 


Tender  and 


MORTGAGES. 


Payment. 


Payment  of  the  debt  at  or  before  the  day  of  payment  desig- 
nated in  the  mortgage,  discharges  the  mortgage,  and  operates 
to  revest  the  estate  without  any  release,  reconveyance  or 
other  act  upon  the  part  of  the  mortgagee. *  But  while  this 
is  the  effect  of  a  payment  before  due,  it  is  equally  well  settled 
that  the  mortgagee  cannot  be  compelled  to  receive  it ;  his  volun- 
tary acceptance  of  it  as  a  payment  is  essential  to  give  it  that 
effect.**  And,  conversely,  the  mortgagor  cannot  be  corripelled 
to  so  pay.*  Where  the  condition  of  the  mortgage  is,  not  the 
payment  of  a  debt,  but  the  performance  of  some  act,  the  perform- 
ance, in  accordance  with  the  requirements  of  the  terms  of  the 
mortgage,  will  operate  to  revest  the  estate,  and  a  reconve)'ance 
is  unnecessary.'' 

Payment  after  condition  broken,  under  the  doctrine  of  the 
common  law,  will  not  divest  the  mortgagee  of  the  legal  title ;  and 
this  doctrine  generally  obtains  in  those  States  which  adhere  to 
the  common-law  view  of  the  character  of  a  mortgage.^  But  in 
those  States  which  deny  to  the  mortgage  the  character  of  a  con- 
veyance of  the  legal  title  to  the  mortgagee,  giving  it  only  the 
effect  of  a  lien  on  the  premises  for  the  security  of  the  debt,  pay- 
ment after  condition  broken  is  held  to  discharge  the  lien  and 
to  extinguish  the  mortgage.® 


lingti.  Chapman,  14  Mass.  loi;  SchearfF        2.  Mortgagee   Not   Compelled    to  Re- 


V.  Dodge,  33  Ark.  340;  Swett  v.  Horn 
I  N.  H.  332;  Hill  V.  Robertson,  24  Miss. 
368;  Blanchard  v.  Kenton,  4  Bibb 
(Ky.)  451- 

A  mortgagee  in  taking  possession  and 
using  the  mortgaged  premises  after  ten- 
der of  the  mortgaged  debt,  becomes  a 
trespasser  and  tortfeasor.  Greer  v. 
Turner,  36  Ark.  17. 

A  mortgagee  loses  his  lien  by  evading 
tender  of  payment.  Ferguson  t'.  Popp, 
43  Mich.  115. 

1.  Effect  of  Payment. — "By  payment 
the  whole  mortgage  is  extinct;  as  much 
so  as  if  released,  or  paid  and  cancelled  of 
record.  It  ceases  to  operate  either  at 
law  or  in  equity,  and  the  whole  title 
revests  in  the  mortgagor."  Cameron  v. 
Irwin,  5  Hill  (N.  Y.)  272,  276;  Parks 
V.  Hall,  2  Pick.  (Mass.)  206;  Harrison 
T.  Hicks,  I  Port.  (Ala.)  423;  Erskine  v. 
Townsend,  2  Mass.  493;  Merrill  v. 
Chase,  3  Allen  (Mass.)  339;  Grover  v. 
Flye,  5  Allen  (Mass.)  543;  Holman  v. 
Bailey,  3  Mete.  (Mass.)  55;  Doody  v. 
Pierce,  9  Allen  (Mass.)  141;  Richard- 
son V.  Cambridge,  2  Allen  (Mass.)  118; 
Joslyn  V.  Wyman,  5  Allen  (Mass.)  62; 
Crain  v.  McGoon,'86  111.  431;  Ander- 
son?-. Neff,  II  S.  &  R.  (Pa.)  223;  Vis- 
count etc.  V.  Morris,  3  Hare  405;  Bur- 
goyne  v.  Spurling,  Cro.  Car.  283. 


ceiye  Payment  Before  Time  Specified  in. 
Mortgage. — Abbe  z'.  Goodwin,  7  Conn. 
377;  Brown  V.  Cole,  14  Sim.  427; 
2  Greenl.  Cruise,  123,  u.  Compare  Hoyle 
V.  Cazabat,  25  La.  An.  43S.  Nor  can  a 
purchaser  of  the  mortgaged  premises 
compel  the  acceptance  of  such  pay- 
ment even  although  the  mortgagor  be 
insolvent.  Hoag  v.  Rathburn,  Clark 
(N.  Y.)  Ch.  12. 

3.  Brown  v.  Cole,  14  Sim.  427.  Un- 
less under  an  agreement  to  that  effect 
supported  by  a  valuable  consideration. 
Scott  V.  Frink,  53  Barb.  (N.  Y.)  533. 

4.  Munson  v.  Munson,  30  Conn.  425. 
B.  Smith    V.     Kelley,    27    Me.    237; 

Stewart  v.  Crosby,  50  Me.  130;  Phelps 
V.  Sage,  2  Day  (Conn.)  151;  Cross  v. 
Robinson,  21  Conn.  379;  Routh  v. 
Smith,  5  Conn.  133,  136;  Smith  v. 
Vincent,  15  Conn.  13;  Maynard  v. 
Hunt,  5  Pick.  (Mass.)  240;  Parsons  -v. 
Willis,  17  Mass.  419;  Wade  v.  How- 
ard, II  Pick.  (Mass.)  289;  Howe  v. 
Lewis,  14  Pick.  (Mass.)  329;  Howard 
V.  Howard,  3  Mete.  (Mass.)  54S;  Hole- 
man  V.  Bailey,  3  Mete.  (Mass.)  55; 
Crosbv  V.  Leavitt,  4  Allen  (Mass.) 
410;   Currier  v.  Gale,  9  Allen   (Mass.) 

522- 

6.  Neiu  Hampshire,  Swett  v.  Horn, 
I  N.  H.  332;    Southerin   v.  Mendum,  5 
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The  debtor  may  direct  the  appHcation  of  any  general  payment 
made  by  him ;  and  if  he  does  not  do  so,  the  creditor  may  make 
the  application  ;  but  in  order  that  the  payment  shall  have  the 
effect  of  discharging  the  mortgage,  it  must  have  been  actually 
appropriated  to  that  purpose. ^ 

XXII.  Release  and  Discharge. — No  formal  mode  of  release 
is  prescribed  by  the  law ;  whatever  will  operate  to  reinvest  the 
mortgagor,  or  his  grantee,  with  the  title  of  the  mortgagee 
will  release  the  mortgage. ^  In  those  States  which  retain  the 
•common-law  character  of  mortgages,  when  payment  has  been 
made  after  default,  the  mortgagee  holds  the  legal  title  in  trust 
for   the  mortgagor  ;*  and  if    he  does   not    reconvey  voluntarily, 


N.  H.  420,  431;  Leighton  v.  Shapley,  8 
N.  H.  359;  Robinson  v.  Leavitt,  7  N. 
H.  73.  Neiv  Jersey,  Osborne  v. 
Tunis,  25  N.  J.  L.,  633;  Shields  v. 
Lozear,  34  N.  J.  L.  495.  Ne-w  Tork, 
Patchin  v.  Pierce,  12  Wend.  (N,  Y.) 
'61;  Farmers  Fire  &  L.  Co.  v.  Edwards, 
26  Wend.  (N.Y.)  541 ;  Rogers  v.  De  For- 
est, 7  Paige  (N.  Y.)  272;  Arnoft'.  Post, 
■6  Hill  (N".Y.)  65;  Blodgett  v.  Wadham, 
5  Hill  &  Den.'(N.  Y.)  65;  Jackson  v. 
Stackhouse,  i  Cow.  (N.  Y.)  122;  Cam- 
■eron  v.  Irwin,  5  Hill  (N.  Y.)  272; 
Hartley  v.  Tatham,  26  How.  (N.  Y.) 
Pr.  158;  Kortright  v.  Cady,  21  N.  Y. 
343;  Stoddard  v.  Hart,  23  N.  Y.  556; 
Jackson  v.  J^avis,  18  Johns.  (N.  Y.)  7; 
Jackson  v.  Crafts,  18  Johns.  (N.  Y.)  no; 
Runjani'.  Mersereau,  11  Joiins.  (N.  Y.) 
534;  Hatfield  v.  Reynolds,  34  Barb.  (N. 
Y.)  612.  Maryland,  Morgan  v.  Da- 
vis,' 2  Har.  &  M.  (Md.)  7;  Paxton 
V.  Paul,  3  Har.  &  M.  (Md.)  399. 
Ohio,  Perkins  v.  Dibble,  10  Ohio,  433. 
Kentucky,  Breckenridge  v.  Ormsly,  i 
J.J.  Marsh.  (Ky.)  236.  Indiana.  Led- 
yard  7^Chapin,  6  Ind.  320.  Missouri, 
McNair  v.  Picotte,  33  Mo.  57.  Missis- 
sippi, Griffin  V.  Loyell,  42  Miss.  402. 
Michigan,  Caruthers  v.  Humphrey, 
12  Mich.  270.  California,  Johnson  v. 
Sherman,  15  Cal.  2S7.  Louisiana, 
Terrio  v.  Gindry,  5  La.  An,  1589; 
Le  Beau  v.  Glaze,  8  La.  An.  474; 
Schinkel  v.  Hanewinkel,  19  La.  An.  260. 
Georgia,   Howard   v.  Gresham,  27  Ga. 

347- 

A  mortgage  is  but  an  incident  of  the 
debt  which  it  was  given  to  secure,  and 
is  extinguished  when  the  debt  is  paid  or 
discharged;  but,  where  a  principal  and 
his  surety  join  in  a  mortgage  of  lands, 
which  the  surety  has  sold  to  his  prin- 
cipal, executing  to  him  a  bond  for  titles 
on  payment  of  the  purchase-mone^',  and 
the  debt  is  discharged,  as  to  the  surety. 

87' 


by  the  laches  or  conduct  of  the  creditor, 
although  the  mortgage  is  extinguished 
as  to  the  surety,  it  remains  a  yalid  se- 
curity on  the  principal's  equitable  inter- 
est in  the  lands.  White  v.  Life  Assoc, 
of  America,  63  Ala.  419. 

1,  Doody  V.  Pierce,  g  Allen  (Mass,) 
141.  See  Howe  w,  Lewis,  14  Pick. (Mass.) 
329;  Tall  V.  Hiller,  11  Paige  (N.Y,) 
226;  Pennsylvania  Coal  Co,  v.  Blake, 
85  N.  Y,  226, 

Nor  is  the  creditor  required  to  make 
an  immediate  appropriation,  where  he 
has  received  rnoney  on  general  account. 
He  may  do  so  at  any  time  before  suit 
brought  or  settlement  of  accounts  re- 
specting it,  Johnson  1'.  Thomas  77 
Ala.  367;  Feldman  v.  Beier,  78  N.  Y. 
293;  Clayton's  Case,  i  Mer.  i;72. 

Where  two  mortgages  are  held  by 
the  same  person  upon  the  same  prop- 
erty, such  person  may  apply  a  general 
payment  to  either  debt  at  his  option. 
Parker  v.  Green,  8   Mete.  (Mass.)  137. 

In  case  neither  party  makes  an  appro- 
priation of  the  payment,  the  law  will 
apply  it.  In  Windsor  v,  Kennedy,  52 
Miss.  164,  it  was  ruled  that  the  credits 
should  be  applied  in  ,1  way  most  bene- 
ficial to  the  debtor;  and  therefore  must 
be  appropriated  to  the  secured,  and  not 
to  the  imsecured  debt;  but  a  contrary 
rule  was  adopted  in  Coles  v.  Withers, 
33  Graft,  (Va,)  1S6,  and  the  payment 
was  applied  to  the  imsecured  debt. 

Payments  made  by  a  party  upon  a 
mortgage  debt,  in  pursuance  of  a  duty, 
in  the  proper  performance  of  which 
others  are  interested,  must  be  applied 
and  allowed  as  payments,  and  cannot 
be  used  by  such  party  as  a  part  consid- 
eration for  the  assignment  and  transfer 
of  the  mortgage  and  debt  to  a  third 
person,     Burnham  v.  Dorr,  72  Me,  198. 

2.  I  Jones  on  Mortg.  §  972  (4th  ed,). 

3.  Smith  V.  Doe,  26  Miss.  291;  Den 
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equity  will  compel  the  reconveyance  at  the  suit  of  the  mort- 
gagor.i  When  the  mortgage  is  in  the  shape  of  an  absolute  deed, 
with  a  separate,  unrecorded  defeasance,  the  surrender  and  cancel- 
lation of  the  defeasance  will  discharge  and  extinguish  the  mort- 
gage, if  there  be  no  intervening  rights  prejudicially  affected 
thereby.**  Equitable  release  of  the  mortgage  will  exist  whenever 
there  is  an  agreement  to  discharge  the  mortgage,  if  based  upon  a 
sufficient  consideration.^  So  also  where  the  purposes  of  the 
mortgage  have  been  accomplished  in  fact,  although  in  a  way 
different  from  that  provided  in  the  mortgage.'' 

In  case  of  alienation  of  the  mortgaged  premises  to  succes- 
sive grantees,  making  the  parcels  sold  liable  to  the  mortgage  debt 
in  the  inverse  order  of  alienation,  the  release  of  the  mortgage, 
as  to  the  second  parcel  sold,  will  operate  as  a  release  of  the  first 
parcel  sold.^  The  release  may  be  a  limited  one,  as  affecting  only 
a  particular  person  ;®  or  a  particular  debt  -^  or  a  particular  por- 
tion of  the  premises  ;*  and  will  leave  the  remainder  of  the  se-- 
curity  unaffected  ;  provided  that  such  special  release  does  not 
prejudicially  affect  the  rights  or  interests  of  third  persons.^ 


V.  Dimon,  to  N.  J.  L.  156;  Robinson  v. 
Cross,  22  Conn.  171. 

1.  McNair  v.  Picotle,  33  Mo.  57. 
But  when  the  security  is  in  the  shape  of 
a  trust  deed,  where  the  purposes  of  the 
trust  have  been  accomplished,  it  has 
been  held  that  the  title  revests  in  the 
owner  of  the  land,  without  an^'  pro- 
ceeding on  his  part.  McNabb  v.  Young, 
81  111.  11. 

The  personal  liability  of  the  mort- 
gagor may  be  released  without  releas- 
ing the  mortgage,  if  done  without  the 
intention  of  discharging  the  debt  itself. 
Walls  V.  Baird,  91  Ind.  429;  Hayden  -v. 
Smith,  12  Mete.  (Mass.)  511;  Donnelly 
J).  Simonton,  13  Minn.  301.  And.  con- 
versely, the  mortgage  may  be  released 
without  discharging  the  debt.  Edging- 
ton  V.  Hefner,  81  111.  341 ;  Sherwood  v. 
Dunbar,  6  Cal.  53. 

A  payment  after  default  will  operate 
as  an  equitable  release  of  the  mortgage. 
Agnew  V,  Renwick,  27  S.  Car.  562. 

2.  Harrison  v.  Philips  Academy',  12 
Mass.  455,  456;  Green  v.  Butler,  26 
Cal.  595. 

3.  Griswold  V.  Griswold,  7  Lans.  (N. 
Y.)  72. 

4.  Sergeant  v.  Ruble,  33  Minn.  354; 
Archambeau  v.  Green,  21  Minn.  520. 
Or  by  gift  of  the  debt  to  the  mortgagor, 
by  bequest.  Weeks  v.  Ostrander,  20 
J.  &  S.  (N.  Y.)  512.  Or  satisfaction  of 
the  mortgage  debt  out  of  property  other 
than  that  embraced  in  the  mortgage. 


Uriggs   V.  Simson,  3  Thomp.  &  C.  (N. 
Y.)  786. 

A  mortgagor  may  pay  or  settle  with 
the  person  having  the  apparent  author- 
ity to  receive  satisfaction  of  the  mort- 
gage, and  a  discharge  thus  obtained 
will  prevail  against  one  having  a  secret, 
concealed  or  reserved  interest  in  the 
mortgage.  Mallory  v.  Mariner,  15 
Wis.  172;  Mason  z'.  Beach,  55  Wis.  607. 

5.  Stewart  v.  McMahan,  94  Ind.  389. 

6.  Flower  v.  Elwood,  66  111.  438. 

7.  Mabie  v.  Hartinger,  48  Mich.  341. 

8.  Coutant  7'.  Servoss,  3  Barb.  (N. 
Y.)  128;  Evertson  v.  Ogden,  8  Paige 
fN.  Y.)  275. 

A  mortgagee  may  release  part  or  the 
whole  of  the  mortgaged  premises  with- 
out enquiring  whether  a  junior  encum- 
brancer has  intervened.  It  is  the  duty  of 
the  latter,if  he  intends  to  claim  an  equity 
through  the  prior  encumbrance,  to  give 
the  holder  notice,  so  that  he  may  act  with 
his  own  understandingly;  and  if  he  fails 
to  do  so,  the  consequences  of  his  neg- 
lect must  be  visited  on  himself.  Mcll- 
vain  V.  Mut.  Assurance  Co.j  93  Pa.  St. 

3°- 

9.  Wolf -z'.  Smith,  36  Iowa  454;  Cogs- 
well V.  Stout,  32  N.  J.  Eq.  240;  Paxton 
V.  Harrier,  11  Pa.  St.  312;  Kelley  v. 
Whitney,  45  Wis. 'iio. 

If  the  mortgagor  has  made  an  abso- 
lute sale  of  a  portion  of  the  premises, 
and  the  mortgagee,  with  notice  of  such 
sale,  releases  other  portions,  the  mort- 
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XXIII.  Entry  on  Record  of  Satisfaction  of   Mortgage.— The 

prevailing  mode  of  discharging  mortgages  in  the  United  States  is 
a  statutory  one,  effected  by  an  entry  of  satisfaction  upon  the 
margin  of  the  record  in  which  the  mortgage  has  been  registered. 
This  is  usually  done  by  the  holder  of  the  mortgage  signing  his 
name  to  such  entry  of  satisfaction.  This  duty  is  enforced  by 
penalties  inflicted  for  the  refusal  of  the  holder  of  the  mortgage  to 
enter  the  satisfaction.^     The  entry  when   made  in  the  statutory 


gage  will  be  discharged  wholly  upon 
the  part  owned  by  such  subsequent 
purchaser,  if  such  effect  be  necessary  to 
the  protection  of  his  interests;  or,  fro 
tanto,  if  the  circumstances  of  the  trans- 
action make  this  course  equitable.  He 
may  insist  on  a  credit  upon  the  mortgage 
debt  of  an  amount  equal  to  the  part 
released,  where  he  has  purchased  the 
remaining  property.  Hawke  v.  Snyd- 
aker,  86  111.  igy. 

As  a  general  rule,  a  party  cannot 
hold  a  lien  on  his  own  property;  and 
this  is  never  allowed  except  where 
equity  intervenes  to  protect  the  title 
and  thej-eby  prevent  a  failure  of  justice. 
Where  the  money  due  on.  a  mortgage  is 
paid  by  one  whose  duty  it  is,  by  con- 
tract or  otherwise,  to  pay  the  mortgage, 
it  is  a  release,  though,  in  form,  it  pur- 
ports to  be  an  assignment;  and  a  subse- 
quent assignment  of  the  mortgage  by 
the  party  whose  duty  it  was  to  extin- 
guish it,  could  give  no  title  to  the 
assignee  as  against  the  holder  of  another 
mortgage,  to  advance  the  lien  of  which 
the  agreement  to  take  up  the  first  en- 
cumbrance was  made.  Clay  v.  Banks, 
71  Ga.  363. 

Upon  the  sale  of  a  moiety  of  the 
mortgaged  premises,  the  vendee  took 
possession,  informed  the  mortgagee  of 
the  conveyance  and  of  his  desire  to  have 
the  mortgage  debt  paid  out  of  the 
moiety  remaining  in  the  hands  of  the 
mortgagor,  affirming  that  it  was  suf- 
ficient security  for  the  entire  debt,  to 
which  fact  the  mortgagee  assented.  In 
a  suit  upon  the  mortgage  b}'  the  mort- 
gagee, held,  that  a  subsequent  release 
by  him  of  the  remaining  moiety,  for 
consideration,  discharged  the  entire 
premises  from  the  lien  of  the  mortgage. 
Schrack  v.  Shriner,  100  Pa.  St.  451. 

Kelease  by  Mortgagee  as  Affecting 
Subsequent  Purchases. — A  mortgagee 
who  has  notice  that  since  the  mortgage 
was  given,  a  portion  of  the  land  has 
been  sold,  cannot  release  any  part  of 
the  land  to  the  prejudice  of  the  pur- 
chasers.    It  is  enough  if  he  is'  notified 


by  letter  from  the  mortgagor  as  to  the 
names  of  the  buyers,  and  if  the  deed  is 
on  record.     Hall  v.  Edwards,  43  Mich. 

473- 

1.  Entry  on   Margin  of  Record. — For 

the  statutes  on  this  subject,  see  Ala- 
bama, Code  1866.  §§  1868,  1869.'  Ari- 
zona Territroy,  R.  S.  188.7,  W  2360- 
2363.  Arkansas,  Dig.  of  Stat.  1884, 
§5  4745-4748.  California,  Civil  Code, 
§^  2938-2941;  amended,  3  Codes  & 
Stats.  §  7941.  Colorado,  G.  L.  1883, 
§234.  Connecticut,  G.C.  1888,  ^§2972, 
2973.  Dakota,  Civil  Code  1883,  §  1735. 
Delaware,  R.  Code  1874,  ^  S°^-  Flor- 
ida, Laws  1877,'  ch.  3013;  Dig.  Laws 
1S81.  Georgia,  Laws  1885,  p.  129, 
No.  315.  Idaho  Tr.,  R.  S.  1887, 
§§  3361-3364.  Illinois,  Anno.  Stat.  1885, 
ch.  95,  §^8,  9,  10.  Indiana,  R.  S.  i888, 
§§  logo,  1091.  Iowa,  R.,  S.  i88i,§2265; 
R.  Code  1880,  §  3327.  Kansas,  Dassler's 
Compiled  Laws  iSSr;,  ch.  68,  §§  s-%. 
Kentucky,  G.  S.  1881,  p.  256,  ch.  24, 
§  12.  Louisiana,  R.  Civil  Code  1870, 
art.  3371-3385.  Maine,  R.  S.  1883, 
ch.  90,  §^  27,  28,  29.  Maryland,  R. 
Code  1878.  art.  44,  \fj  40-44.  Massa- 
chusetts, P.  S.  1882,  ch.  120,  §§  24-26. 
Michigan,  Anno.  Stats.  1882,  §§  5701- 
5705.  Minnesota,  R.  S.  1866,  p.  332; 
G.  S.  1878,  ch.  40,  §§  36,  37;  I  Stat. 
Large  1873,  P-642;  Laws  1876,  ch.  38. 
Mississippi,  R.  Cpde  1880,  (jf)  1206- 
1208.  Missouri,  R.  S.  1879,  M  33"" 
3313;  Amended  Laws  1887,  p.  224. 
Montana,  Comp.  Stat.  1887,  p.  663. 
Nebraska,  Como.  Stat.  1885,  ch.  73, 
§§  26-29;  Amended  Laws  1887,  ch.  30, 
p.  371.  Nevada,  G.  S.  1885,  §§  2604- 
2607.  New  Hampshire,  G.  S.  1867, 
ch.  122,  ^ij  4,  s,  6;  G.  L.  1878,  ch.  136, 
§§  4-7.  New  Jersev,  R.  S.  1877,  p. 
706;  Supp.  1886,  p.'  134.  New  York, 
3  R.  S.  1882,  pp.  2220,  2227;  Laws  1884, 
ch.  396.  North  Carolina,  Code  1883, 
5.  1271.  Ohio,  R.  S.  1880,  W  4135. 
4136,  4139-4142;  Laws  1888.  p.  284. 
Oregon,  Anno.  L.  1887,  W  303°- 
3034.  Pennsylvania,  Brightley's  Pur- 
don's    Dig.    1883,  pp.   S92-.W4;   Laws 
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mode  operates  as  a  release  of  the  mortgage,  and  is  a  bar  to  all 
actions  based  upon  it.^     The  person  who  can  properly  execute  a 
deed  of  release  of  the  mortgage  is  the  proper  one  to  make  the 
entry  of  satisfaction  on  the  record.^ 
XXIV.  Notice  by  Registration.— See  Recording  Acts. 


1883,  p.  138.  Rhode  Island,  P.  S.  1882, 
4§  1791,  1792-  South  Carolina,  G.  S. 
1882,  §§  1791,  1792.  Tennessee,  Code  of 
i884,(Milliken&Vertrees)  §2839.  Utah 
Ten,  Comp.  Laws  1876,  §§  649-650. 
Laws  1884,  ch.  42,  §  2.  Virginia, 
Code  1887,  §  2498.  Vermont,  R.  L. 
1880,  §§  1950-1952.  Washington  Ter., 
Laws  1886,  p.  116.  West  Virginia, 
Code  1S87,  ch.  76,  §§  1-6.  Wisconsin, 
R.  S.  1878,  ch.  100,  ^§  2247-2256. 
Wyoming  Tr.,  R.  S.  1887,  §§  30-32. 
For  a  synopsis  of  these  statutes,  see 
I  Jones  on  Mortg.  §^  992-1037  (4th  ed.) 

1.  Bacon  v.  Van  Schoonhaven,  19 
Hun  (N.  Y.)  158. 

2.  I  Jones  on  Mortg.,  §  989  (4th  ed.). 
The  entry  is   the  act  of  the  holder, 

not  of  the  recorder,  i  Jones  on  Mortg., 
^  989  (4th  ed.).  See  Binnej's  Appeal, 
116  Pa.  St.  169. 

As  a  means  of  compelling  a  discharge, 
these  statutes,  as  a  general  thing,  pro- 
vide a  penalty  against  the  person  whose 
duty  it  is  to  make  the  entry  of  satisfac- 
tion upon  his  refusal  to  do  so,  after 
payment,  upon  request  being  made. 
Sutherland  v.  Rose,  47  Barb.  (N.  Y.) 
144;  Barnes  v.  Camack;  i  Barb.  (N. 
Y.)  392;  Beach  v.  Cooke,  28  N.  Y.  408; 
Engle  f.  Hall,  45  Mich.  57.  But  a  mort- 
gagee who  has  assigned  his  mortgage 
before  receiving  the  request  to  enter 
satisfaction  is  not  liable  to  the  penalty. 
Harris  v.  Swanson,  67  Ala.  486. 

I  How.  Stat.,  §  5704,  in  imposing  a 
penalty  far  neglecting  to  discharge  a 
mortgage  "after  full  performance  of  the 
condition"  means  so  far  as  the  condi- 
tion is  legal  and  binding;  the  amount 
of  consideration  may  therefore  be  dis- 
puted.    Wilber  v.  Pierce,  56  Mich.  .169. 

A  tender  of  payment,  properly  made, 
authorizes  the  demand  to  enter  satis- 
faction; and  the  refusal  entitles  the 
party  making  the  tender  and  demand 
to  his  action  for  the  penalty.  Barnard 
■0.  Harrison,  30  Mich.  8.  It  is  a  good 
defence  if  the  refusal  is  sustained  by 
proof  that,  although  the  .mortgage  debt 
has-been  paid,  the  costs  of  a  suit  brought 
by  him  to  enforce  payment  of  the 
mortgage  debt  has  not  been  paid.  Em- 
erson V.  Oilman,  44  N.  H.  235. 

A  request  made  of  one  partner,  who 


refuses  to  enter  the  satisfaction,  gives 
the  right  of  action  for  the  penalty 
against  the  firm,  if  the  condition  of 
things  exist  justifying  the  entry.  Ren- 
fro  V.  Adams,  62  Ala.  302. 

As  to  remedies  against  the  holder  cf 
the  mortgage  for  refusal  to  enter  satis- 
faction, see  generally  Jarratt  v.  Mc- 
Cabe,  75  Ala.  325;  Galloway  f.  Litch- 
field, 8  Minn.  18S;  Stone  v.  Lannon,  (• 
Wis.  497;  Perkins  v.  Matteson,  40  Kan. 
165;  Crumbly  v.  Bardon,  70  Wis.  385; 
Ewing  V.  Shelton,  34  Mo.  518;  Mur- 
phy V.  Fleming,  69  Mich.  185;  Phelps 
V.  Relfe,  20  Mo.  479;  Petty  v.  Dill,  53 
Ala.  641. 

Miscellaneous. — Where  a  mortgagor 
of  land  sold  the  land  to  another,  and 
the  mortgagee  gave  up  the  original 
notes  to  the  mortgagor,  and  accepted 
the  notes  of  the  purchaser  instead,  and 
authorized  his  attorney  in  fact  to  can- 
cel of  record  the  original  mortgage  up- 
on the  receipt  of  a  new  mortgage  from 
purchaser,  but  the  attorney,  without 
authority,  cancelled  the  original  mort- 
gage without  receiving  such  new  mort- 
gage, but,  prior  to  such  cancellation,  the 
purchaser  had  mortgaged  the  land  to  P, 
held  that  P,  when  he  took  his  mortgage, 
was  charged  by  the  record  with  notice 
of  the  original  mortgage,  and  that  the 
original  mortgage,  though  so  cancelled 
without  authority,  still  subsisted  in 
equity  as  against  the  purchaser  and  P, 
and  was  a  lien  upon  the  land  superior 
to  the  mortgage  so  made  to  P.  Foster 
V.  Paine,  63  Iowa  85. 

Where  a  mortgagee,  without  pay- 
ment, releases  his  mortgage  upon  the 
record  thereof  merely  to  enable  the 
mortgagor  to  mortgage  the  same  lands 
to  A  for  a  loan,  with  the  agreement 
that,  as  between  the  parties,  it  shall  re- 
main in  force,  if  B  takes  a  subsequent 
mortgage  with  notice  of  the  tacts,  the 
first  mortgage  will  bind  as  to  him  and 
be  a  lien  prior  to  his  mortgage. 
Farmers'  Bank  v.  Butterfield,  100  Ind. 
229. 

Prior  to  July  2nd,  1877,  R.  S.  1881,  § 
1093,  there  was  no  law  authorizing 
the  record  of  the  assignment  of  a  mort- 
gage, and  such  record,  if  made,  would 
not    have    been   notice   to    subsequent 
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purchasers  or  mortgagees  in  good 
faith.  NiBLACK  and  Zollars,  JJ.,  dis- 
senting. Reeves  v.  Haj'es,  95  Ind.  521. 
After  assigning  the  debt  secured 
thereby,  a  mortgagee  has  no  power  to 
enter  satisfaction  of  a  mortgage,  and 
such  entry  of  satisfaction  b^y  him  on  the 
margin  of  the  record  in  the  manner  pro- 
vided by  statute,  R.  S.  1881,  section 
1090,  will  not  give  priority  to  a  subse- 
quent mortgagee  in  good  faith  witliout 
actual  notice  of  the  assignment  of  the 
debt.  Ayers  v.  Hays,  60  Ind.  452,  over- 
ruled. NiBLACK  and  Zollars-,  JJ., 
dissenting.     Reeves  v.   Hayes,  95   Ind. 

521- 

An  entry  of  satisfaction  of  a  deed  of 
trust  on  the  margin  of  the  record 
thereof,  by  one  claiming  to  be  assignee 
of  the  deed  and  note  secured  thereby, 
but  who  is  in  fact  a  stranger  thereto, 
and  not  in  possession  thereof,  is  void. 
De  Laureal  v.  Kemper,  9  Mo.  App.  77; 
State  V.  Greene,  loi  Ind.  532;  Engle  v. 
Hall,  45  Mich.  57;  Bell  v.  Wilkinson, 
65  Ala.  477. 

The  endorsement  on  the  record  by 
the  mortgagee  of  satisfaction  of  a  mort- 
gage is  prima  facie  evidence  of  the  ex- 
tinguishment of  the  debt,  as  well  as  of 
the  security,  and,  the  burden  of  showing 
the  contrary'  is  upon  the  creditor;  but  a 
contemporaneous  endorsement  by  him 
on  the  original  mortgage  of  only  part 
satisfaction  is  admissible  to  explain  the 
record  entr^'.     Burk  v.  Snell,  42   Ark. 

57- 

The  entr3'  of  satisfaction  upon  the 
margin  of  the  record  of  a  mortgage, 
accompanied  by  the  usual  attestation  of 
the  recorder  of  deeds,  does  not  consti- 
tute a  judicial  determination  by  the 
latter  of  the  fact  that  the  mortgage  has 
been  satisfied,  so  as  to  estop  the  mort- 
gagee from  subsequentlj'  showing,  as 
against  a  bona  fde  purchaser  for  value 
without  notice  of  the  mortgaged  prem- 
ises, that  the  entry  of  saiisfaction  has  by 
mistake  been  made  hy  an  unauthorized 
person  upon  the  record  of  the  wrong 
mortgage.  Brown  v.  Henry,  106  Pa.  St. 
262. 

A  mortgagee  died  in  1877,  leaving, 
besides  the  mortgage,  but  little  personal 
property,  which  was  shortly  afterwards 
divided  among  her  next  of  kin.  In 
September,  1879,  the  mortgaged  prem- 
ises were  sold  by  their  owner,  and  the 
amount  of  the  mortgage  paid  to  the 
'mortgagee's  next  of  kin,  one  of  whom 
then  produced  the  mortgage,  and  it  was 
cancelled  of  record.  In  October,  1879, 
one  of  the   mortgagee's  creditors  took 


out  letters  of  administration  on  her 
estate.  Held,  that  the  payment  of  the 
money  due  on  the  mortgage  to  the  next 
of  kin,  and  its  cancellation  of  record, 
were  invalid,  and  the  latter  was  set 
aside  on  the  administrator's  applica- 
tion.    Woodruff  V.  Mutschler,  34  N.  J,. 

The  payee  of  a  note  secured  by  ^  deed' 
of  trust,  after  he  has  assigned  the  note 
before  maturity,  cannot,  by  entering  sat- 
isfaction of  the  debt  on  the  margin  of 
the  record,  or  in  any  other  manner,  dis- 
charge the  property  of  the  lien,  as  be- 
tween a  bona  fide  purchaser  and  the 
assignee  of  the  note.  Lee  v.  Clark,  89 
Mo.  553;  Treadwell  v.  Brooks,  50 
Conn.  262;  Scott  v.  Field,  75  Ala.  419. 

The  penalty  recoverable  under  ^ 
8,  ch.  68,  Comp.  Laws  1879,  ''" 
given  to  the  mortgagor,  his  grantee, 
or  heirs.  This  indicates  that  the  in- 
tention of  the  legislature  was  the  re- 
moval of  clouds  upon  title,  rather  than 
to  furnish  record  evidence  of  the  mort- 
gagor's solvency  in  payment  of  his 
3ebts;  and  the  right  to  the  penalty  is  a 
right  running  with  the  land,  and  not  a 
personal  right  of  the  mortgagor.  Sec- 
tion 16  of  the  same  statute,  referring  to 
section  8,  carries  with  it  the  same  in- 
tention in  respect  to  chattel  mortgages, 
and  as  to  them  the  right  to  the  penalty 
follows  the  ownership  of  the  property. 
Thomas  v.  Rejmolds,  29  Kan.  304; 'City 
Council  of  Charleston  v.  Ryan,  22  S. 
Car.  339;  s.  c,  S3  Am.  Rep.  713. 

Where  one  holding  a  first  mortgage 
releases  the  same  of  record,  for  the  pur- 
pose solely  of  giving  priority  to  a  second 
mortgage  held  bj'  another,  the  first 
mortgage  still  subsists  as  between  the 
parties  thereto,  and  may  be  foreclosed 
as  against  the  mortgagor  as  if  no  release 
had  been  made.  Wood  v.  Wood,  61 
Iowa  256. 

'  When  a  mortgage  has  been  trans- 
ferred before  request  to  enter  satisfac- 
tion on  the  record,  the  mortgagee  is 
not  liable  to  the  statutory  penalty  .for  a 
failure  or  refusal  to  enter  satisfaction 
on  reqiiest  afterwards  made.  (Code,  ^^ 
2222,  2223.)  And  action  being  brought 
against  him  to  recover  the  penalty,  the 
record  of  a  suit  by  the  assignee  against 
the  mortgagor,  pending  at  the  com- 
mencement of  the  action,  is  competent 
evidence  to  prove  notice  of  the  trans- 
fer, if  for  no  other  purpose.  Harris  v. 
Swanson,  67  Ala.  486. 

Authorities.— Jones  on  Mortgages 
(4th  ed.):  4  Kent's  Com.;  Billiard  on 
Real  Property;  Fisher  on  Mortgages; 
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MORTMAIN — (See  also  CORPORATIONS  ;  TRUSTS  FOR  CHAR- 
ITABLE Uses  ;  Religious  Societies). — Mortmain,  so  called  by  its 
resemblance  to  a  man  in  his  last  moments  who  holds  whatever  he 
takes  in  his  hand  inortuo  iiianu,  that  is,  so  fast  that  he  never  quits 
it  until  he  is  dead.^  The  term,  as  its  derivation  signifies,  is  not 
necessarily  confined  to  the  landed  possessions  of  corporations ;  it 
equally  applies  to  all  property  that,  from  the  nature  of  the  pur- 
pose to  which  it  is  devoted,  or  the  character  of  the  ownership'  to 
which  it  is  subjected,  is,  for  every  practical  purpose,  in  a  dead  or 
unserviceable  hand.* 

MORTUARY  TABLES.— The  Carlisle,  Northampton,  and  other 
mortuary  tables,  together  with  the  age  and  general  health  of  a 
person,  are  admitted  in  evidence  by  courts  for  the  purpose  of 
showing  what  is  the  probable  duration  of  life  under  particular 
conditions.* 


Coote  on  Mortgages;  Powell  on  Mort- 
gages; Hilliard  on  Mortgages;  i  Wash- 
burn on  Real  Property;  Pomeroy's  Eq. 
Jurisp.;  Story's  Eq.  Jurisp.;  Perry  on 
Trusts;  White  &  Tudor's  Lead.  Cases 
in  Eq. 

1.  Wrotsley     v.     Adams,     Plowden 

193- 

2.  Yatesf.  Yates.gBarb.  (X.Y.;  333. 

3.  Gallagher  v.  Market  St.  R.  Co.,  67 
Cal.  13-16. 

In  an  action  brought  to  recover  dam- 
ages for  a  breach  of  a  contract  to  sup- 
port another  during  life,  the  court,  on 
the  question  as  to  the  admissibility  of 
the  Northampton  tables,  said : 

"An  exception  was  taken  by  the  coun- 
sel to  the  reception  of  the  Northampton 
tables  as  evidence  tending  to  show  the 
probable  duration  of  the  life  of  the 
plaintiff.  It  may  be  remarked  that  the 
objection  thereto  was  general,  not  based 
upon  the  want   of  preliminary   proof 


same  fact  was  to  be  determined  by  a 
jury.  They  were  competent  in  connec- 
tion with  the  proof  given  as  to  the 
health,  constitution  and  habits  of  the 
plaintiff.  No  complaint  is  made  of  the 
charge  in  this  respect."  Schell  z>.  Plumb, 
55  N.  Y.  592. 

'•  At  the  time  this  rule  was  announced 
(referring  to  Jackson  xi.  Edwards,  7 
Paige  (N.  Y.)  386),  more  than  forty, 
years  ago,  the  courts  were  accustomed 
to  resort  to  the  Northampton  and  Car- 
lislef  tables  of  observation,  showing  the 
probabilities  of  human  life  by  actual 
observation  in  the  towns  of  Northamp- 
ton and  Carlisle,  England.  These 
deaths,  however,  were  not  taken  from 
selected  lives,  but  from  the  population 
generally.  The  field  was  so  circum- 
scribed that  they  have  never  been 
deemed  entirely  reliable.  We  judicially 
know  that  the  business  of  life  insurance 
has  made  rapid  advancement  in  modern 


showing  their  genuineness  or  wantof    times,  especially  within  the  past  twenty 


identity  with  those  long  in  use  by  in 
surance  companies  and  courts  for  this 
purpose.  These  tables  were  used  by 
thesupreme  court  in  Wager  t;.  Schuyler, 
I  Wend.  (N.  Y.)  553,  for  this  very  pur- 
pose, in  an  action  of  covenant,  where 
the  probable  duration  of  life  was  de 


years.  New  fields  of  observation  have- 
been  explored,  based  upon  the  combined 
and  actual  experience  of  American  life- 
insurance  companies.  This  has  led  to 
the  tabulation  of  results,  in  what  is  now 
known  as  the  'American  Table  of  Mor- 

-.  --    —       tality,'  which    is  now  regarded  as  the 

tennined  by  the  court  in  this  way  upon  orthodox  standard  throughout  the 
a  verdict  subject  to  the  opinion  of  the  United  States  and  the  Canadas.  This. 
™"J'-  That  they  have  been  long  so  table  is  based  on  the  lives  of  insurable,, 
used  by  the  court  of  chancery  in  this  or  healthy  persons,  and  is  known  to  be 
State  and  courts  of  equity  in  England  now  in  use  generally  by  modern  life- 
IL °°f^^'!. ''"°^"  to  require  any  cita-  insurance  companies  for  the  arithmeti- 
"""""""'         "  "  "     cal   estimate  of  valuations.     We  are  of 

opinion  that,  for  these  reasons,  our 
courts  should  resort  to  the  '  American 
Table  of  Mortality '  as  a  basis  for  the 
calculation  of  annuities  dependent  on 


tion  of  cases.  They  have  been  adopted 
oy  a  rule  of  the  supreme  court  for  this 
purpose  (rule  8^).  It  would  be  singu- 
lar, indeed,  if,  under  these  facts,  they 
'ere  to  be  held  inadmissible,  when  the 


15  C.  of  L.— 56 
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the  probabilities  of  human  life  in  this 
country."  Gordon  v.  Tweedy,  74  Ala. 
232. 

The  expectancy  of  life  is  ascertained 
by  the  average  mortality  of  large  num- 
bers, and  for  convenience  these  averages 
are  gathered  into  tables.  There  are 
several  such  tables,  English  and  Ameri- 
can, and  any  of  them  shown  to  be  used 
by  reputable  insurance  companies,  with 
■such  other  proof  as  the  parties  may 
offer,  either  as  to  the  condition,  habits, 
age,  and  constitution  of  the  individual 
or  the  general  mortality  of  the  commun- 
ity, are  admissible  in  evidence.  Missis- 
sippi etc.  R.  Co.  V.  Ayers,  16  Lea 
(Tenn.)'  725. 

Standard  life  tables  are  admitted  in 
evidence  for  the  purpose  of  showing 
the  expectancy  of  life.  Louisville  etc. 
R.  Co.  V.  Mahoney,  7  Bush  (Ky.) 
235;  Johnson  v.  Hudson  R.  Co.,  6Duer 
(N.  Y.)  633;  Rowley  v.  London  etc.  R. 
Co.,  L.  R.,  Exch.  221;  Macon  etc.  R. 
■Co.  V.  Johnson,  38  Ga.  409;  Georgia  R. 
-Co.  V.  Oakes,  52  Ga.  410.  But  see, 
contra,  Ainsworth  v.  Southeastern  R. 
Co.,  II  Jur.  158. 

Negligence. — Where  an  action  is 
brought  to  recover  damages  for  negli- 
gently' causing  the  death  of  another,  the 
Northampton  or  Carlisle  tables  are 
competent  evidence  for  the  purpose  of 
showing  the  probable  duration  of  th^  life 
of  the  deceased,  because  it  is  an  element 
in  estimating  damages.  Sauter  v.  New 
York  Cent.  etc.  R,  Co.,  66  N.  Y.  50; 
Donaldsons;.  Mississippi  etc.  R.  Co.,  18 
Iowa  280;  Blair  7;.  Madison  Co.  (Iowa), 
46  N.  W.  Rep.  1093. 

Where  an  action  was  brought  against 
a  railroad  company  to  recover  damages 
for  running  over  and  killing  a  child  a 
little  less  than  two  years  old,  it  was  held 
that  the  expectancy  of  the  life  of  the 
deceased  was  correctly  computed  from 
his  age  at  the  time  of  his  death,  and 
that  the  fact  that  the  administrator 
could  recover  nothing  for  the  first  nine- 
teen years  of  this  period  did  not  affect 
the  fact  that  at  the  time  of  the  deced- 
ent's death  it  was  probable  that  he 
would  have  lived  forty-seven  and  fifty- 
five  hundredths  years;  and  that  there 
was  no  error  in  admitting  the  Carlisle 
life  tables  for  the  purpose  of  showing 
the  expectancy  of  life  of  the  deceased. 
Walters  v.  Chicago  etc.  R.  Co.,  41  Iowa 

71- 

Where  an  action  was  brought  against 
a  railroad  company  to  recover  damages 
for  the  killing  of  one  of  its  engineers, 
.the  court  held  that  it  was  not  an  open 


question  that  the  Carlisle  tables  of  mor- 
tality are  evidence  in  the  courts;  but 
that  the  conclusiveness  of  the  evidtnce 
or  the  degree  of  its  weight  were  different 
matters.  That  they  are  not  conclusive, 
nobody  questions;  but  they  furnish  data 
on  which  the  jury  may  act,  and  make  a 
circumstance  to  be  weighed  hy  them. 
Central   R.  Co.  v.  Crosby,  74  Ga.  736. 

In  this  class  of  cases,  where  damages 
are  sought  to  be  recovered  for  the  kill- 
ing of  a  person,  or  for  personal  injuries, 
any  of  the  English  or  American  mor- 
tality tables  that  are  shown  to  be  used 
by  reputable  insurance  companies,  with 
such  other  proofs  as  the  parties  may 
offer,  either  as  to  the  condition  of  the 
individual  or  the  general  mortality  of 
the  community,  are  admissible  for  the 
purpose  of  showing  the  expectancy  of 
life.  Mississippi  etc.  R  Co.  v.  Ayers, 
16  Lea  (Tenn.)  725. 

In  an  action  brought  by  the  plaintiff, 
to  recover  damages  from  a  railroad 
company  for  negligently  causing  the 
death  of  her  husband,  the  court,  against 
defendant's  objection,  permitted  the 
mortality  tables  found  in  section  4245 
How.  St.,  to  be  admitted  in  evidence, 
and  the  Northampton  tables  for  the 
showing  the  present  value  of  a  dower 
interest  or  of  an  annuitj',  found  on  page 
142  of  Cheever's  Probate  Law.  Held, 
that  the  mortuary  tables  contained  in 
Howell's  Statutes  were  properly  admit- 
ted in  evidence,  as  some  testimony  tend- 
ing to  show  the  expectancy  of  life  of 
deceased.  That  such  tables  are  not 
conclusive.  They  show  the  probable 
age  which  a  healthy  person  may  expect 
to  reach,  whose  age  is  given.  But  when 
that  is  before  the  jury,  and  the  physical 
condition  of  the  person  at  the  time  of 
his  death,  and  all  testimony  which  may 
reasonably'  affect  his  duration  of  life, 
they  must  determine  from  the  testi- 
mony before  them  the  probable  dura- 
tion 'of  the  decedent's  life  had  he  not 
died  as  the  result  of  his  injury.  Hunn 
V.  Michigan  Cent.  R.  Co.,  78  Mich. .513; 
41  Am.  &  Eng.  R.  Cas.  452. 

In  order  to  assist  a  jury  in  making 
an  estimate  of  damages  for  personal  in- 
jury, standard  life  and  annuity  tables, 
showing  at  any  age  the  probable  dura- 
tion of  life  and  the  present  value  of  alife 
annuity,  are  competent  evidence.  The 
D.  S.  Gregory,  2  Ben.  (U.  S.)  226,239; 
affirmed,  9  Wall.  (U.  S.)  513;  Rowley 
V.  London  &  N.  W.  R.  Co.,  L.  R.,  8 
Exch.  221;  Sauter  r;.  New  York  Cent. 
R.  Co.,  66  N.  Y.so;  McDonald  ».  Chi- 
cago etc.  R.  Co.,  26  Iowa  124;  Cent.  R. 


882, 


Definition. 


MORTUARY  TABLES. 


Definition, 


Co.  V.  Richards,  62  Ga.306;  Vicksburg 
&  Meridian  R.  Co.   v.  Putnam,   118  U. 

■S.  545- 

But  it  never  has  been  held  that  the 
rules  to  be  derived  from  such  tables  or 
computation  must  be  the  absolute  guides 
of  the  judgment  and  conscience  of  the 
jurv.  Life  and  annuity  tables  are  framed 
upon  the  basis  of  the  average  duration 
of  the  lives  of  a  great  number  of  per- 
sons. But  what  a  jury  in  a  case  has  to 
-consider  is  the  probable  duration  of  the 
person's  life  in  question,  and  in  a  case 
where  the  person  is  not  killed  but  is  in- 
jured, they  are  to  consider  the  injury  to 
his  capacity  to  earn  his  livelihood,  and, 
taken  from  the  evidence  before  them,  it 
is  a  controverted  question  whether  the 
injury  would  be  temporary  or  perma- 
nent. An  instruction  is  erroneous  which 
tends  to  mislead  them  by  obliging  them 
to  ascertain  the  average  injury  to  the 
person's  capacity  by  the  year,  whether 
Ihe  extent  of  the  injury  would  be  con- 
stant or  varj'ing,  and  by  giving  them  to 
understand  that  the  tables  were  not 
merely  competent  evidence  of  the  aver- 
age duration  of  human  life,  and  of  the 
present  duration  of  life  annuities,  but 
fiirnished  absolute  rules  which  the  law 
required  them  to  apply  in  estimating  the 
probable  duration  of  the  person's  life 
and  the  extent  of  the  injury  which  he 
lad  suffered.  Vicksburg  &  Meridian 
R.  Co.  V.  Putnam,  118  U.  S.  545. 

With  reference  to  the  admission  of 
■evidence  of  the  Carlisle  and  other  simi- 
lar tables,  for  the  purpose  of  showing 
the  "expectations  "  and  probable  dura- 
tion of  life,  we  think  that  they  are  to  be 
received  upon  judicial,  notice  of  their 
|;enuineness  and  authoritativeness.  As 
in  regard  to  many  other  matters  of 
which  judicial  notice  is  taken,  it  is 
proper  for  a  court  to  inform  itself  in 
the  premises  by  reference  to  books  and 
■other  sources  of  information;  but  legal 
proof  of  such  genuineness  and  authori- 
tativeness is  not  required.  In  a  given 
case  it  is  for  the  court  to  say  without 
such  proof  that  they  are  or  are  not 
genuine  or  authoritative,  and  that  they 
are  or  are  not  admissible  accordingly. 
Stephens  Ev.,  art.  59,  and  note;  i 
Greenl.  Ev.,  ^  6.  Such  tables  are,  how- 
ever, not  conclusive,  for  there  is  not 
only  a  considerable  variance  in  diiFer- 
ent  tables,  but  they  are  not  so  compiled 
as  to  show  the  probable  duration  of  life 
under  any  and-  all  circumstances,  but 
under  particular  conditions,  so  that 
their  evidentiarj'  value  in  a  given  case 
IS  largely  analogical.     Scheffler  v.  Min- 


neapolis etc.  R.  Co.,  32  Minn,  518;  s.  c, 
19  Am.  iS:  Eng.  R.  Cas.  173. 

In  an  action  to  recover  damages  for 
causing  the  death  of  a  brakeman  on  a 
railroad,  standard  life  tables  are  admis- 
sible to  show  the  probable  duration  of 
the  life  of  a  person  of  decedent's  age 
and  thus  aid  in  estimating  the  damages, 
and  this  notwithstanding  the  hazard- 
ous nature  of  the  employment  of  de- 
ceased. Burlington  etc.  R.  Co.  v. 
Coates,  62  Iowa  486;  15  Am.  &Eng.  R. 
Cas.  265. 

At  the  trial  of  an  action  brought  for 
negligently  causing  the  death  of  a 
brakeman  in  defendant's  employ,  John- 
son's new  Universal  Encyclopedia  was 
offered  for  the  purpose  of  showing  the 
expectancj'  of  life,  and  admitted  over 
defendant's '  objection,  because  it  had 
not  been  sufficiently  identified  as  being 
a  standard  authority  on  that  sub- 
ject. The  abstract  shows  that  the 
witness  was  asked:  "Are  you  ac- 
quainted with  Johnson's  New  Universal 
Encyclopedia.'"  He  answered:  "Yes; 
I  had  something  to  do  with  the  book." 
Appellee's  amendment  to  abstract 
shows  that  he  was  asked  further  ques- 
tions: "State  whether  it  is  a  standard 
and  scientific  work."  He  answered: 
"That  is  my  impression  of  the  work.  I 
think  it  is  so  considered."  This  ques- 
tion and  answer  appear  in  the  bill  of 
exceptions  as  originally  filed,  and  sus- 
tain appellee's  amendment  to  abstract. 
Held,  that  upon  this  identification  the 
evidence  was  properly  admitted.  Gor- 
man V.  Minneapolis  etc.  R.  Co.,  78 
Iowa  509. 

In  an  action  for  damages  for  negli- 
gently causing  death,  the  Encyclopedia 
Britannica  which  contains  the  Carlisle 
Life-Tables  is  admissible  for  the  pur- 
pose of  showing  the  expectation  of  life 
of  the  deceased,  under  a  statute  which 
provides  that  "historical  works,  books 
of  science  or  art     .  .     are  presump- 

tive evidence  of  facts  of  general  notori- 
ety or  interest."  Worden  v.  Humeston 
etc.  R.  Co.,  76  Iowa  310. 

Where  an  action  was  brought  against 
a  city  to  recover  damages  for  injuries 
received  by  the  person  who  was  injured 
by  reason  of  a  fall  upon  a  sidewalk  in 
the  city  which  was  caused  by  the  de- 
fective condition  of  the  sidewalk,  the 
Carlisle  tables  were  introduced  in  evi- 
dence. Held,  that  it  was  not  error  to 
permit  the  Carlisle  tables  to  be  intro- 
duced in  evidence.  The  proper  foun- 
dation was  laid  for  their  introduction. 
The  plaintiff  at  the  time  of  the  injury 
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was  in  good  health  and  there  being  evi- 
dence before  the  jury  tending  to  estab- 
lish that  this  injury  was  of  a  perma- 
nent character.  Lincoln  v.  Smith 
(Neb.),  45  N.  W.  Rep.  4:. 

Under  Liquor  Statutes. — Where  an 
action  was  brought  by  a  woman  against 
several  saloonkeepers  of  a  town  to  re- 
cover damages  for  injuries  sustained  by 
herself  and  children  by  the  death  of  her 
husband,  caused  by  liquors  sold  and 
furnished  him  by  the  saloonkeepers, 
whereby  the  means  of  support  of  herself 
and  children  were  cut  off  and  destroyed, 
at  the  trial  the  Carlisle  tables  were 
admitted  in  evidence.  Held,  that  the 
Carlisle  tables  of  expectancy  were 
properly  admitted.  The  deceased  was 
shown  to  have  been  a  robust  healthy 
man,  who,  but  for  the  use  of  intoxi- 
cating liquor,  appears  to  have  had  the 
ordinary  prospect  of  life.  Roose  ii. 
Perkins,  9  Neb.  304. 

Life  Estates. — In  an  action  brought 
to  recover  damages  for  a  breach  of  the 
covenant  of  seisin  the  plaintiff  proved 
an  outstanding  life  estate  and  gave  evi- 
dence as  to  the  age  and  general  state  of 
health  of  the  tenant  for  life  and  the  an- 
nual value  of  the  premises.  Held,  that 
it  was  not  error  for  the  jury  to  have  the 
tables  of  Dr.  Wiggles,worth  to  aid  them 
in  calculating  the  value  of  the  outstand- 
ing life  estate  under  proper  instructions 
in  regard  to  the  use  to  be  made  of 
them.     Mills  v.  Catlin,  22  Vt.  98. 

In  computing  the  present  value  of  a 
life  interest  or  in  apportioning  a  burden 
between  the  life  tenant  and  the  remain- 
derman or  reversioner,  the  estimate 
must  be  made  from  a  consideration  of 
all  circumstances,  and  assistance  may 
be  derived  from  tables  showing  the  ex- 
pectation of  life.  Williams'  Case,  3 
Bland  Ch.  (Md.)  186-221. 

The  annuity  tables  furnish  the  courts 
with  the  means  of  ascertaining  the 
probable  value  of  the  wife's  contingent 
right  of  dower  during  the  life  of  the 
husband.  Jackson  v.  Edwards,  7  Paige 
(N.  Y.)  386-40S;  Gordon  v.  Tweedy,  71 
Ala.  202;  s.  c,  74  Ala.  232. 

The  proper  rule  for  computing  the 
present  value  of  the  wife's  contingent 
right  of  dower  during  the  life  of  the 
husband  is  to  ascertain  the  present 
value  of  an  annuity  for  her  life  equal  to 
the  interest  in  the  third  of  the  proceeds 
of  the  estate  to,  which  her  contingent 
right  of  dower  attaches  and  then  to  de- 
duct from  the  present  value  of  the  an- 
nuity for  her  life  the  value  of  a  similar 
annuity  depending  upon  the  joint  lives 


of  herself  and  her  husband,  and  the 
difference  between  those  two  sums  will 
be  the  present  value  of  her  contingent 
right  of  dower.  Jackson  v.  Edwards, 
7  Paige  (N.  Y.)  386-40S;  Doty  t>.Baker, 
II  Hun  (N.  Y.)  222;  Gordon  v. 
Tweedj',  74  Ala.  232. 

In  the  case  of  Carnes  -j.  Polk,  5 
Heisk.  (Tenn.)  244,  the  court,  in  dis- 
cussing the  question  as  to  the  proper 
mode  of  fixing  the  value  of  a  life  estate 
by  the  clerk  and  master  on  a  reference 
to  him,  or  by  the  court  in  exceptions 
to  his  report,  said:  "It  is  insisted  by 
defendants,  that  it  shall  be  done  by  as- 
certaining the  probable  duration  of  the 
life  of  the  tenant,  from  certain  tables 
prepared  by  Professor  Carlisle,  of  Eng- 
land, and  others  in  the  United  States, 
in  which  the  expectancy  of  life  of  per- 
sons at  various  ages  is  calculated.  We 
cannot  agree  that  this  is,  as  a  matter  of 
law,  the  necessary  and  proper  mode  of 
arriving  at  such  value.  We  do  not 
think  the  rule,  based  on  such  calcula- 
tions, adapted  to  the  circumstances  of 
our  country  in  its  details.  A  clerk  and 
master  might  well  use  these  tables  as  a 
basis  for  his  calculations  in  connection 
with  proof  of  the  annual  rents  of  the 
estate,  if  no  other  proof  was  submitted 
to  him.  Yet,  even  then,  in  the  present 
state  of  our  country,  where  the  rental 
value  of  land  is  dependent  upon  so 
many  contingencies,  and  liable  to  so 
much  fluctuation,  we  could  not  feel  that 
he  had  followed  a  very  satisfactory  rule. 
In  .E»^/aHrf,  where  the  rent-roUof  every 
estate  is  fixed,  and  subject  to  very  little 
variation  during  the  life  of  one  person, 
the  well-settled  practice  is  to  estimate 
the  value  of  the  estate,  whether  it  be 
for  life  or  a  larger  estate  at  so  many 
years'  rent.  But  this  rule,  we  think, 
ought  not  to  be  applied,  at  least  as  yet, 
in  this  country,  under  a  very  different 
set  of  circumstances.  The  better  rule 
is  given  by  Supreme  Court  of  North 
Carolina.  We  cite  the  principle  from 
syllabus  of  the  case  as  follows;  'In  esti- 
mating the  relative  value  of  a  life  estate 
and  a  remainder  or  reversion  in  real 
property,  there  is  rro  rule  which  can  be 
applied— that  is,  no  arbitrary  rule  based 
simply  on  expectancy  of  life.  Every 
case  must  depend  on  its  own  facts  and 
peculiar  circumstances,  to  be  weighed 
and  adjudged  on  the  reference  to  the 
clerk.  "The  court,  on  exceptions  to 
clerk's  report,  can  only  4ook  to  the  evi- 
dence produced  before  the  clerk.'  We 
think  the  best  rule,  at  any  rate  at  pres- 
ent, in  our  State  is,  that  the  market 
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value  of  the  life  estate  at  the  time  is 
the  value  that  should  be  fixed  by  the 
courts  on  such  an  inquiry.  This  Vnarket 
value  of  the  life  estate  is  to  be  ascer- 
tained from  proof,  on  the  same  princi- 
ple precisely  as  the  market  value  of  the 
fee  Should  be  ascertained,  when  made  a 
subject  of  inquiry  by  proof  of  what  it 
would  bring  in  the  currency  of  the 
country  if  put  on  the  market.  Money 
or  the  currency  of  the  country  is  the 
standard  of  value.  The  amount  of 
money,  then,  that  the  land  will  pur- 
chase, or  can  be  exchanged  for  in  the 
market,  to  change  the  ordinary  phrase- 
ology in  which  this  idea  is  expressed,  is 
its  value  at  the  time.  This  market 
value  is  to  be  ascertained  by  testimony 
of  witnesses  who  know  the  propert}'  and 
the  price  at  which  such  lands  are  usually 
sold,  and  are  able  to  form  an  estimate 
based  on  experience  and  observation, 
and  knowledge  of  the  price  of  lands  in 
the  country,  of  what  it  would  probably 
bring  in  the  market.  In  case  of  life 
estate,  the  same  principle  should  gov- 
ern, adding  the  requirement  that  the 
witnesses  should  know  the  life  tenant, 
his  age,  habits,  and  constitution,  as  well 
as  the  land,  and  then  their  estimate  of 
the  value  of  such  life  estate  will  serve 
to  guide  the  court  or  clerk  in  fixing  the 
value  that  should  be  placed  on  it.  We 
admit  that  in  the  case  of  a  life  estate 
there  will  be  fewer  "elements  of  cer- 
tainty in  the  evidence  thus  presented 
than  in  the  case  of  fixing  the  value  of 
the  fee;  still  we  think  the  valuation  ob- 
tained by  this  process  will  be  as  likely 
to  do  justice  to  the  parties — at  any  rate 
approximate  justice,  such  as  is  admin- 
istered and  sought  in  courts — as  well,  if 
not  better,  than  to  follow  an  arbitrary 
rule  based  on  annual  rents  and  proBa- 
ble  duration  of  life.  In  either  case,  in 
many  instances,  exact,  abstract,  or 
mathematical  justice  will  not  be  reached ; 
but  this  is  not  often  attainable  in  the 
practical  administration  of  the  law." 

Mortality  Tables  WiU  Not  be  AUowed 
to  Control  a  Litigation,  as  to  the  Value 
of  a  Life  Estate  so  as  to  Work  Substan- 
tial Injustice. — A  married  woman  own- 
ing and  holding  certain  real  estate  as 
her  separate  estate,  executed  a  I'hort- 
gage  upon  it  for  the  sole  purpose  of 
raising  money  for  her  husband.  This 
mortgage  was  executed  for  the  purpose 
of  securing  the  payment  of  $12,000,  and 
her  husband  joined  her  in  its  execution. 
There  being  a  mortgag'j  of  $7,500  on 
the  property,  and  after  this  was  paid 
out  of  the  $13,000,  the  husband  reserved 


the  remainder,  which  was  $4,500.  Soon 
after  this,  the  husband  and  wife  executed 
an  assignment  for  the  benefit  of  the 
husband's  creditors  of  all  of  his  property, 
there  being  a  clause  in  this  assignment 
stating  that  nothing  in  this  assignment 
should  be  deemed  to  convey,  assign  or 
transfer,  or  ih  any  manner  afiect  the 
title  and  estate  of  the  wife  in  the  prem- 
ises here  in  question.  In  about  four 
years  after  this  the  wife  died,  leaving  a 
will  in  which  she  gave  all  her  estate  of 
every  kind  to  her  son,  and  after  her 
death  the  husband  conveyed  all  of  his 
interest  in  the  real  estate  in  question  to 
this  son.  After  this,  under  a  levari 
facias  on  the  $12,000  mortgage,  the  land 
in  question  was  sold  by  the  sheriff  for 
$24,000.  After  the  payment  of  the 
mortgage  and  costs  the  balance  remain- 
ing was  $11,736.40.  At  the  date  of  the 
sheriff's  sale  the  husband  was  fifty-five 
years  of  age,  and,  according  to  the  Car- 
lisle Tables,  the  value  of  his  life  interest 
in  that  sum  was  $6,534.60.  This  sum, 
the  husband's  creditors  claimed,  passed 
to  them  under  his  assignment  for  their 
benefit.  But  the  son  claimed  that  his 
mother,  to  the  extent  of  $4,500,  stood  as 
surety  for  the  husband.  The  auditor, 
in  his  report,  found  that  the  wife,  to  the 
extent  of  at  least  $4,221,  part  of  the 
said  $12,000,  was  a  creditor  of  her  hus- 
band, and  by  joining  in  the  mortgage  of 
her  separate  estate  for  her  husband's 
debts, she  becameentitled  toall  the  rights 
of  a  surety  against  herliusband,  and  also 
refused  to  calculate  the  value  of  the 
life  interest  of  the  husband  upon  the 
basis  of  the  Carlisle  Tables.  The  court 
held,  without  deciding  the  question  as 
to  whether  or  not  the  husband's  curtesy 
was  wholly  extinguished  bv  his  joining 
in  the  mortgage  followed  by  a  sheriff's 
sale,  that  the  curtesy  was  clearly  sub- 
ordinate to  her  rights,  he  having  re- 
ceived out  of  the  mortgage  money 
(according  to  the  auditor's  report 
$4,221)  a  greater  sum  than  his  curtes3' 
(which  would  be  one-third  of  $11,736.10 
and  would  equal  $3,612.03,  being  com- 
puted under  the  common-law  rule 
allowing  one-third  of  the  capital  of  the 
whole  fund  as  representing  the  accu- 
mulated interest  of  the  fund  for  his 
lifetime)  in  the  residue  of  the  fund 
would  amount  to,  he  could  not  claim 
any  part  of  the  fund  to  the  prejudice 
of  her  estate.  In  deciding  upon  this 
method  of  computing  the  life  interest 
of  the  husband,  the  court  said:  ".Vs  to 
the  measure  of  the  life  estate  of  Clay- 
ton T.  Piatt  (the  husband),    we   may 
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MOSSES— MOST  REMARKABLE  PLACES. 

MOSSES.^— See  also  Turbary. 

MOST  DIRECT  ROUTE.— Where  a  statute  allows  a  sheriff,  for 
conveying  each  convict  to  the  penitentiary,  a  certain  compensa- 
tion per  mile  for  each  mile  travelled,  to  be  computed  from  the 
county  seat  where  the  conviction  took  place,  "by  the  most  direct 
route  of  travel,"  the  sheriff  has  a  right  to  convey  such  convicts 
by  rail  instead  of  by  the  public  highway,  where  the  towns  are 
connected  by  a  railroad,  although  the  distance  travelled  in  this 
manner  is  longer  by  the  railroad  than  by  the  highway.  The 
route  by  which  they  will  most  speedily  perform  the  journey  is 
considered  the  most  direct.^ 

MOST  PUBLIC  PLACES— (See  also  Notice).— Where  a  law  re- 
quires notice  of  a  special  town  meeting  to  be  posted  in  three  of 
the  "  most  public  places  "  in  the  town,  the  courts  will  not  go  inta 
any  enquiry  as  to  the  comparative  publicity  between  those 
places  and  others  in  the  town,  with  a  view -to  defeat  the  proceed- 
ing, if  it  appears  that  the  notices  were  posted  in  the  proper  num- 
ber of  public  places,  and  that  the  officer  whose  duty  it  was  to 
post  the  notices' acted  fairly  according  to  his  best  judgment. ^ 

MOST  REMARKABLE  PLACES.— Where  a  statute  requires  sur- 
veyors, in  laying  out  a  public  road  or  highway,  to  make  a  return, 
etc,  and  "  reference  to  the  most  remarkable  places,"  it  means 
that  the  surveyors  are  to  refer  to  such  places  and  objects,  along 
and  near  the  line  of  the  road  on  either  side,  as  may  seem  to  them 
most  likely  to  be  useful  as  monuments  by  which  the  true  location 
may  at  any  time  be  determined.     They  are  plainly  not  required 

add  that  the   Carlisle  Tables   are   not  are,  therefore,  disposed  to  take  the  old 

authoritative.     They  answer  well  their  common-law   rule  of   one-third  of  the 

proper  purpose,  to   ascertain  the   aver-  whole  sum,  as  the  present  value  of  the 

age  duration  of  lifs,  so  as  to  protect  life  accumulated    interest    for    the    life  of 

insurers  against  ultimate    loss   upon   a  Clayton   T.    Piatt.     This  gives  a  sum 

large  number  of  policies  and  thereby  to  several   hundred  dollars  less  than  that 

raakeaprofit  to  the  shareholders.  Butan  received  by  him  out  of  his  wife's  mort- 

individual  case  depends  on  its  own  cir-  gage   money."      Shippen   &    Robbins' 

curastances,and  the  relative  rightsofthe  Appeal,  80  Pa.  St.  391. 

life  tenant  and  remainderman  are  to  be  1.   In  a  fee-farm  grant  it  was  held  that 

ascertained  accordingly.     A  consump-  the   words  "all  mosses,"  as  used  in  the 

live  or  diseased  man  doee  not  stand  on  fee-farm    grant  and   controlled   by  its 

the  same  plane  as  one  of  the  same  age  context,  meant  all  places  in  which  turf, 

in  vigorous  health.    Their  expectations  or  matter  in  the  course  of  becoming  turf, 

of  life  differ  in   point  of  fact.     A  court,  was  found,  including  the  soil  of  such 

therefore,    must    ascertain    the    actual  places.     Per  Palles,  C.  B.:    "Though 

probable  expectation  of  life  of  the  party  the  word  "turbary"  would  prima  facie 

as  he  is,  or  must  adopt  some  recognized  meatf    "a    right    to    cut    turf,"    quere, 

approximate  standard  as  its  legal  meas-  whether  the  wor.d  "turbaries"  might  not, 

ure,  in  order   to  capitalize   the   interest  according  to  the  context,  more  properly 

he  is   entitled   to  for  life.     In  this  case  mean  "places  in  which  turf  may  be  cut." 

the   Carlisle  Tables,   it  is   said,  would  .Quinn  f.  Shields,  Ir.  Rep.,  11  C.  L.  254. 

give  the  value  of  the  life  estate,  or  cap-  2.   Maynard    v.  Cedar  Co.,  51   Iowa 

italized  interest  at  $6,534.60,  leaving  the  430. 

fee  simple  estate  worth  but  $5,202.    The  3.  Sanerhering  t».  Iron  Ridge  etc.  R. 

disproportion    is   quite  raanife(st.     We  Co.,  25  Wis.  448. 
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to  refer  to  "all"  places  near  the  line  of  the  road  nor  all  the  re- 
markable places,  but  only  to  the  "  most  remarkable  "  places.' 

MOTHEE.'* — See  also  Guardian  and  Ward;  Parent  and 
Child. 

MOTHER'S  SHARE — (See  also  MOTHER). — This  term,  in  a  sub- 
stitutionary gift  to  children  of  their  "  mother's  share,"  is  meant 
the  sliare  which  the  mother  would  have  taken  had  she  survived 
the  period  of  distribution.^ 

MOTIONS.* 


I.  Definition,  S87. 


II. 
III. 


IV. 


Use  and  Scope  of  Motions,  888. 
Parties,  891. 

1.  Who  May  Move,  891.       [892. 

2.  Who  May  be  Moved  Against, 
Kinds    of    Motions     (See     also 

Orders),  892. 

1.  Motions  of  Course,  892. 

2.  Sfecial  Motions,  893. 

(a)  Ex  farte  Motions,  894. 
{b)   Contested  Motions,  895. 
.  Motion  Papers  (See  also  Affi- 
davits), 898. 

1.  In  General,  898. 

2.  In  Particular,  901. 

(a)  Notice  of  Motion  (See 
Filimg;  Notice;  Serv- 
ice OF  Papers;  Time), 
901. 


1.  Definition,  901. 

2.  Contents,  902. 

3.  Service,  908. 

4.  Procedure     and     Effect, 

913- 
(b)    Order  to  Show  Cause,  916. 
VX.  Renewal  of  Motions,  919. 
.    VII.  Rehearing     of     Motions      (See 
also  Rehearing;  Revivor), 
924. 
VIII.  Motion  Costs  (See  also  Costs), 

92.S- 

1.  Ho-w  Granted,  925. 

2.  When  Granted,  927. 

3.  Collection    of  Motion    Costs, 

931-. 

4.  Practice,  933. 

IX.  Various     Rules    of     Law    and 
Practice,  934. 


I.  DEmnTlOir. — A  motion  is  an  application  to  the  court  by  one 
of  the  parties  in  a  cause,  or  his  counsel,  in  order  to  obtain  some 
rule  or  order  of  court  which  he  thinks  becomes  necessary  to  the 
progress  of  the  cause,  or  to  give  relief  in  a  summary  manner  in 
some  matter  which  would  work  injustice.^ 


1.  Hoffman  v.  Rodman,  39  N.  J.  L. 
252. 

2.  As  to  whether  the  expression 
"mother  of  my  children"  will  contextu- 
ally  let  in  illegitimate  children,  see 
Beachcroft  ti.  Beachcroft,  i  Mad.  430;  2 
Jarm.  on  Wills  234-236.  , 

3.  Re  Hunter,  L.  R.,  i  Eq.  295. 

4.  Under  this  title  are  treated  tlie  gen- 
eral rules  applicable  to  proceedings  by 
motion.  The  particular  motions  re- 
ceive a  full  treatment  under  their  re- 
spective titles;  thus,  the  motion  for  a 
new  trial  will  be  found  treated  under 
the  title  New  Trial,  the  motion  to  .va- 
cate a  judgment  under  the  title  Judg- 
ments, etc. 

B.  Bouvier  L.  Diet.,  elaborating  3  Bl. 
Comm.  304;  Brown's  L.  Diet.  &  Inst. 

A  motion  is  properly  an  application 
for  a  rule  or  order  made  viva  voce  to  a 


court  or  judge.  People  v.  Ah  Sam,  41 
Cal.  650. 

In  practice,  a  motion  is  an  oral  argu- 
ment to  the  court  showing  why  a  cer- 
tain order  should  be  made.  Estee's 
Pleadings  and  Forms,  vol.  3,  p.  146. 

Motions  and  rules  may  be  defined  in 
a  general  way  as  instruments  or  means 
for  facilitating  the  progress  of  a  cause 
or  the  transaction  of  the  business  of 
litigation  by  correcting  clerical  steps  or 
amending  errors  not  fatal;  by  accom- 
modating the  cause  to  changes  of  cir- 
cumstances since  its  commencement; 
by  meeting  exigencies'unforeseen  or  un- 
provided for;  by  removing  difficulties 
in  the  development  of  the  case  which 
stop  progress,  or  by  advancing  the  cause 
in  any  way  toward  its  iinal  and  proper 
disposition.  Mitchell,  Motions  and 
Rules,  p.  10.  . 
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II.  Use  and  Scope  of  Motions. — The  law  provides  but  two 
modes  for  correcting  errors  in  legal  proceedings — one  by  motion 
where  the  error  is  one  of  form  arising  out  of  a  failure  to  conform 
to  the  settled  rule  of  practice  of  the  court ;  the  other  by  appeal, 
where  the  errors  consist  in  the  omission  of  .the  court  itself  to 
properly  observe  and  apply  the  law  affecting  the  rights  involved 
in  controversy  and  in  making  its  adjudication  upon  therrt.^ 
Often  a  party  can  obtain  relief  in  either  way :  thus,  on  the 
granting  of  a  motion  to  dissolve  an  injunction,  the  plaintiff  may 
appeal  from  tlje  decision  of  the  court,  or  he  may  ask  for  leave  to 
renew  his  motion.**  Again,  where  a  judgment  has  been  obtained, 
the  losing  party  may  appeal,  or  he  may,  under  certain  circum- 
stances, make  a  motion  to  set  aside  the  judgment.*  But  a  deci- 
sion incorrect  on  account  of  accident,  mistake,  or  only  partial  dis- 
closure of  facts,*  and  errors  in  the  form  or  contents  of  the  record 
of  the  proceeding,*  should  be  corrected  by  motion.     A  motion 


An  application  for  an  order  is  a  mo-  " 
tion.     N.  Y.  C.  Civ.  Pro.,  §  768. 

Although  under  the  code  an  applica- 
tion for  an  order  is  a  motion,  yet  a 
motion  cannot  be  made  by  simply  filing 
a  statement  of  it  in  writing.  It  is  neces- 
sary that  the  attention  of  the  court  be 
called  to  it.  Wallace  v.  Lewis  (Mont.), 
24  Pac.  Rep.  22. 

Difference  Between  Motion  and  Peti- 
tion.— The  word  petition  is  used  to  de- 
scribe an  application  to  a  court  in  writ- 
ing in  contradistinction  to  a  motion 
which  ma3'  be  viva  voce.  Bergen  v. 
Jones,  4  Mete.  (Mass.)  376;  Shaft  v. 
Phoenix  Mut.  L,  Ins.  Co.,  67  N.Y.  544; 
s.  c,  23  Am.  Rep.  13S. 

1.  Daniels,  J.,  in  Libby  v.  Rose- 
krans,  55  Barb.  (N.  Y.)  202. 

This  court  sits  to  correct  the  errors 
of  the  court  below,  and  not,  ordinarily, 
those  of  ministerial  officers,  or  of  the 
parties,  never  properly  brought  to  the 
attention  of  those  courts.  De  Laval- 
lette  V.  Wendt,  75  N.  Y.  579.  See  also 
Leonard  v.  Columbia  Steam  Nav.  Co., 
84  N.  Y.  48. 

Where,  on  the  settlement  of  a  case,  a 
part)'  feels  himself  aggrieved  on  ac- 
count of  the  omission  l)y  the  judge  to 
find  a  fact  supported  by  the  evidence 
and  deemed  material,  his  remedy  is  not 
by  a  special  motion  to  set  aside  the 
judgment  for  irregularity,  but  by  ap- 
peal. People  V.  Albany  etc.  R.  Co.,  57 
Barb.  (N.  Y.)  204. 

Where  an  order  is  made  on  defective 
proofs  the  remedy  is  an  appeal,  not  a 
motion  to  vacate.  Flaherty  v.  Fla- 
herty, 5  Month.  L.  Bull.  74.  See  also 
Wilson  V.  Barnev,  5  Hun  (N.  Y.)  257. 


A  decree,  although  appealed  from, 
will  not  be  modified,  on  motion,  if  it 
could  be  corrected  on  the  subsequent  in- 
troduction of  the  master's  report,  or  by 
the  supreme  court  on  the  final  hearing 
there.  Henry  v.  Travelers'  Ins.  Co.,  34 
Fed.  Rep.  258, 

2.  Schaughnessy  v.  Reilly,  41  How. 
Pr.  (N.  Y.)  382. 

3.  Clumpha  v.  Whiting,  10  Abb.  Pr. 
(N.  Y.;  448;  Mayor  etc.  of  N.  Y.  v. 
Lyons,  i  Daly  (N.  Y.)  296;  Harrison 
V.  Neher,  9  Hun  (N.  Y.)  127;  Belmont 
V.  Erie  R.  Co.,  152  Barb.  (N.  Y.)  637. 

4.  Herbert  f." Smith,  6  Lans.  (N.  Y.) 
493;  Derham  v.  Lee,  47  N.  Y.  Super. 
Ct.  174;  Pitt  V.  Davison,  37  Barb.  (N. 
Y.)  97;  Matter  of  New  York  Central 
etc.  R.  Co.,  64  N.  Y.  60,  dismissing 
appeal  from  5  Hun  (N.  Y.)  105. 

5.  McDowell  V.  Mitcham, '  37,  Ala.' 
417;  Smith  V.  McWaters,  7  La.  An. 
145;  Hungerford  v.  Cushing,  2  Wis. 
416;  Gordon  v.  Clark,  22  Cal.  533;  In- 
gersoU  V.  Bostwick,  22  N.  Y.  425;  Buck 
V.  Remsen,  34  N.  Y.  385;  Binsse ». 
Wood,  37  N.  Y.  532;  Patten  v.  Stitt, 
50  N.  Y.*59i;  Moran  t;.  Chase,  52  N. 
Y.  346;  People  t;..Goff,  52  N.  Y.  432; 
Campbell  v.  Seaman,  63  N.  Y.  568; 
Union  Nat.  Bank  v.  Kupper,  63  N.  Y. 
617;  Cagger  v.  Lansing,  64  N.  Y.  417; 
Cole  V.  Tyler,  6.^  N.  Y.  73;  Reeder  ». 
Sayre,  70  N.  Y.  180;  Kraushaar  -v. 
Meyer,  72  N.  Y.  602;  Beers  v.  Shan- 
non, 73  N.  Y."  292;  De  Lavallette  o. 
Wendt,  75  N.  Y.  582;  Leonard  V. 
Columbia  Steam  Nav.  Co.,  84  N.  Y. 
48;  Walbridge  v.  James,  4  Hun  N.  Y. 
793;  66  N.  Y.  639;  Young  v.  Atwood, 
5  Hun  N.  Y.  234;   Howland  v.  Hqw- 


Use  and  Scope  of  Motions. 


MOTIONS. 


XTse  and  Scope  of  Motions 


will  be  refused  if  the  effect  of  the  order  moved  for  would  be  the 
performing  of  work  properly  within  the  function  of  an  appeal.^ 
The  remedial  scope  of  motions  has  been  enlarged,  so  that  now 
defects  can  be  removed  and  cured  by  them  where  more  formal 
relief  was,  under  the  old  practice,  necessary.  Thus,  a  final  judg- 
ment irregularly  obtained,  or  void,  or  voidable  obstacles  to  the 
progress  of  a  suit,  such  as  a  discharge,  release  or  stipulation,  or 
the  failure  of  an  officer  of  the  court  to  comply  with  a  mandate  of 
the  court,  may  be  relieved  against  by  motion.^  Relief  formerly 
given  on  an  audita  querela  is  now  generally  granted  on  motion.* 
(See  Audita  Querela,  i  Am.  &  Eng.  Encyc.  of  Law  1003.) 
Many  defects  may  exist  in  pleadings  which  cannot  be  reached 
by  demurrer  or  answer.  These  must  be  objected  to  and  removed 
upon  motion.  They  generally  go  to  the  form  of  the  pleadings, 
as,  for  instance,  for  indefiniteness  or  uncertainty,  or  for  the  strik- 
ing out  of  irrelevant,  scandalous  or  redundant   matter.*     Objec- 


land,  20  Hun  N.  Y.  472;  Cochran  v. 
Gottwald,  41  N.  Y.  Sup.  Ct.  317;  Mar- 
'  ble  V.  Lewis,  53  Barb.  N.  Y.  432; 
Mayor  etc.  of  N.  Y.  ?'.  Lj-ons,  24  How. 
(N.  Y.)  280;  Sluyter  v.  Williams,  37 
How.  Pr.  (N.  Y.)  109;  Sharp  11.  Wright, 
35  Barb.  (N.  Y.)  236;  Leonard  v.  Col- 
lier, 53  Ga.  387. 

1.  Hartshorn  v.  Milwaukee  etc.  R. 
Co.,  23  Wis.  692. 

The  effect  of  an  order  to  vacate  a 
foreclosure  sale  would  have  been  to  re- 
view a  judgment.     lb. 

Where  the  original  papers  have  not 
been  transmitted  with  the  record  of  the 
proceedings  and  a  motion  is  made  to 
dismiss  the  cause,  a  cross-motion  should 
be  interposed  for  a  rule  upon  the  clerk 
to  certify  and  transmit  the  papers. 
Wight  V.  Kirkpatrick,  5  111.  339. 

An  order  giving  a  receiver  directions 
as  to  how  he  shall  proceed  should  be 
corrected  by  motion  before  the  court 
that  made  it.  An  independent  action 
will  not  lie  for  that  purpose.  Libby  v. 
Rosekrans,  55  Barb.  (N.  Y.)  202. 

Courts  have  ever  vigilantly  supervised 
the  manner  of  the  execution  of  their 
process,  and  given  relief  against  the  op- 
pressive and  injurious  acts  of  oificers; 
sometimes  summary  relief  by  motion, 
sometimes  by  bill.     Day  v.  Grahanj,  6 

I"-  43.';- 

2.  Beatty  v.  O'Connor,  106  Ind.  81; 
Smith  V.  American  Life  Ins.  etc.  Co., 
Clark's  Ch.  (N.  Y.)  307;  Howell  v. 
Mills,  53  N.  Y.  322;  Gould  v.  Morti- 
mer, 16  Abb.  Pr.  (N.  Y.)  448;  26  How. 
Pr.  (N.  Y.)  167;  Vandercook  w.  Cohoes 
Saving  Institution,  5  Hun  (N.  Y.)  641; 
McCotter  f.  Jay,  30  N.  Y.  80;  Ferris  v. 


Crawford,  2  Den.  fN.  Y.)  593;  Seaver 
V.  Moore,  i  Hun  (N.  Y.)  305;  Wese- 
man  v.  Wingrove,  85  N.  Y.  353;  Arti- 
sans' Bank  v.  Treadwell,  34  Barb.  (X. 
Y.)  553;  Remain  v.  Garth,  5  Supr.  Ct. 
(N.  Y.)  361. 

An  interlocutory  decree  entered  in  a 
cause  by  consent  cannot  be  altered 
otherwise  than  by  the  consent  of  both 
parties,  except  upon  petition  or  motion 
in  the  cause,  specifying  imposition, 
fraud,  or  other  adequate  cause  going  to 
the  whole  order  or  decree,  and  consti- 
tuting such  as  would  be  ground  to  set  it 
aside  by  a  civil  action  in  the  case  of  a 
final  decree.  Edney  v.  Edney,  81  N. 
Car.  I. 

To  remedy  a  curable  defect  in  judicial 
prgceedings  as  against  a  motion  to  dis- 
miss or  plea  in  abatement,  make  a 
qua.sh  counter-motion  to  amend.  State 
Bank  v.  Buckmaster,  Breese  (111  ) 

I33>  176. 

3.  Humphreys  f.  Leggett,  9  How. 
(U.  S.)  297;  Baker  w.  Judges  of  Ulster 
Common  Pleas,  4  Johns.  (N.  Y.)  191; 
Longworth  v.  Screven,  2  Hill  (S.  Car.) 
298;  Smock  V.  Dade,  5  Rand'.  (Va.) 
639;  Hicks  V.  Murphy,  Walk.  (Miss.) 
66;  Chambers  v.  Neal,  13  B.  Mon. 
(Ky.)  256;  Huston  v.  Ditto,  20  Md. 
305;  McDonald  v.  Falvey,  18  Wis.  571; 
Davis  V.  Sturtevant,  4  Duer  (N.  Y.) 
148. 

4.  Johnson  v.  Crawfordsville  etc. 
Co.,  II  Ind.  280;  Indianapolis  etc.  Co. 
V.  Taffe,  II  Ind.  458;  Campbell  v. 
Swasey,  12  Ind.  70;  Marie  v.  Garrison, 
13  Abb.  N.  C.  (N.  Y.)  210;  Ward  v. 
Ward,  5  Abb.,  N.  S.  (N.  Y.)  145;  Stick- 
ney  v.  Blair,  50  Barb.  CN.  Y.)  341. 
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tions  to  the  party,  as,  for  instance,  that  an  infant  has  appeared 
without  a  guardian  ad  litem,  or  that  the  person  named  as  plaintiff 
has  no  authority  to  sue,  may  be  raised  on  a  motion  to  set  aside 
the  proceedings.^ 

But  where  the  judicial  decision  on  the  question  could  only  be 
reached  after  the  consideration  of  grave  and  doubtful  questions  of 
fact  and  of  law,  or  also  where  the  merits  of  the  action  were  in- 
volved, a  relief  by  motion  will  be  denied.* 


Where  the  statute  states  that  certain 
objections  should  be  taken  by  demurrer 
or  answer,  thej'  cannot  be  taken  by 
motion  to  dismiss.  McCreerv  v.  Gor- 
don, 38  Hun  (N.  Y.)  467. 

If  it  appear  on  the  face  of  the  bill  that 
the  plaintiff's  case  is  barred  by  the 
statute  of  limitations,  advantage  may  be 
taken  of  it  by  motion  on  the  trial. 
Whitfield  V.  Hill,  5  Jones  Eq.  (N.  Car.) 
316. 

A  pleading  too  general  to  serve  as  a 
demurrer  may  be  treated  as  a  motion 
to  dismiss.  Burbank  v.  Beaufort  Co., 
92  N.  Car.  257. 

Misjoinder  of  causes  of  action,  if  not 
taken  advantage  of  by  motion,  vfill,  \>y 
section  113  of  the  code,  be  deemed  to 
have  been  waived.  Caldwell  v.  Cald- 
well, 2  Bush  (Ky.)  446. 

Where  the  defendants  in  an  action 
interpose  separate  answers  by  diiferent 
attorneys,  the  remedy  of  the  party 
aggrieved  by  such  unnecessary  interpo- 
sition, is  by  motion.  Williams  v.  Cas- 
sady,  22  Hun  (N.  Y.)  180. 

A  party  moving  against  a  pleading 
need  not  show  that  his  motion  was  in 
time.  That  is  matter  of  opposition. 
Barber  v.  Bennett,  4  Sandf.  (N.  Y.) 
70^;  Roosa  V.  Saugerties  etc.  Turn- 
pike-road   Co.,   8    How.    Pr.    (N.    Y.) 

237- 

A  motion  to  supplj;  a  plea  alleged  to 
have  been  lost,  comes  too  late,  if  made 
at  a  term  after  final  judgment.  Cox  ». 
Brackett,  41  111.  222. 

Plaintiff  cannot,  on  motion,  compel 
the  answer  of  interrogatories.  The 
matter  should  be  brouglit  up  by  excep- 
tions to  the  answer.  Fuller  v.  Knapp, 
24  Fed.  Rep.  100. 

1.  Harris  v.  Hardy,  3  Hill  (N.  Y.) 
393;  Higgins  V.  Allen,  6  How.  Pr.  (N. 
Y.)  30;  Frej'berg  v.  Pelerin,  24 
How.  Pr.  (N.  Y.)  202;  Mayor  etc.  of 
N.  Y.  V.  Brett,  2  Hilt.  (N.  Y.)  560; 
Finch  V.  Carpenter,  5  Abb.  Pr.  (N. 
Y.)   225. 

Misnomer  of  one  of  the  parties  is  a 
suflScient   ground    for   a  motion  to  set 


aside  proceedings.  It  .is  doubtful 
whether  there  is  a  remedy  in  such  a 
case  bj-  answer.  Elliott  'v.  Hartt,  7 
How.  Pr.  (N.  Y.)  25;  Hall  v.  Bennett,, 
2  Greene  (Iowa)  466. 

2.  New  York  El.  R.  Co.  -'.  Man- 
hattan EI.  R.  Co.,  63  How.  Pr.  (N. 
Y.)  14;  McLean  v.  Tompkins,  18 
Abb.  Pr.  (N.  Y.)  24;  Phillips  v.  Wicks, 
38  Sup.  Ct.  (N.  Y.)  74;  Rhodes  v. 
Dutcher,  6  Hun  (N.  Y.)  453;-  National 
Bank  of  Oswego  v.  Dun,  29  Hun  (N. 
Y.)  529;  People  V.  Erie  R.  Co.,  ^4 
How.  Pr.  (N.  Y.)  59;  Hill  v.  Herman, 
59  N.  Y.  396;  Hackley  v.  Draper,  60 
N.  Y.  88;  Baverque  v.  Jackson  Water 
Co.,  McAll.  (U.  S.)  85. 

But  difficult  questions  of  fact  arising 
on  motion  may  be  referred  to  a  referee 
pending  the  motion.  Riley  v.  Brown, 
44  How.  Pr.  (N.  Y.)  429;  14  Abb.,N.S. 
(N.  Y.)  290,  note. 

Motions  made  before  a  cause  is  at  is- 
sue, the  decision  of  which  will  only  de- 
termine prior  to  the  trial  the  extent  of 
the  relief  to  be  given,  as  one  state  of 
facts  or  another  should  be  established, 
should  not  be  entertained.  Redmond  v. 
Dana,  3  Bosw.  (N.  Y.)  615. 

The  court  will  not  determine  on  mo- 
tion the  right  of  one  who  appears  to 
prosecute  the  suit  as  the  agent  of  a  cor- 
poration, and  presents  a  written  au- 
thority; for  the  objection  to  his  right 
goes  to  the  merit  of  the  whole  cause.. 
Howard  v.  Waldon,  i  Root  (Conn.) 
539. 

A  court  of  admiralty  will  generally 
refuse  to  decide  a  jurisdictional  ques- 
tion upon  a  mere  motion.  4  Ben.  (U. 
S.)  88;  5  Blatchf  (U.  S.)  336;  i  Ben. 
(U.  S.)  43;  Lands  t'.  227  Tons  of  Coal, 
4  Fed.  Rep.  47S- 

Grave  questions  which  should  be  de- 
termined in  an  action  to  which  all  inter- 
ested can  be  made  parties  will  not  be 
determined  on  a  motion  for  the  pay- 
ment of  rents  to  a  receiver.  Mutual  L. 
Ins.  Co.  V.  Belknap,  19  Abb,  N,  C,  (N. 

Y.)  345- 
The  question  as  to  whether  a  vessel 
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III.  Parties — 1.  Who  May  Move. — A  motion  may  be  made  by 
any  party  to  the  record.^  And  this  right  of  making  and  being 
heard  on  their  motion  has  been  extended  by  the  courts  to  those 
having  an  interest  in  the  subject  matter,  though  not  parties.  Thus 
in  actions  of  replevin,  attachment,  and  in  cases  of  distribution  of 
money,  it  has  been  the  practice  to  entertain  and  hear  mo- 
tions made  by  persons  in  interest,  though  strangers  to  the 
record.'' 


was  government  property  under  a 
charter  should  not  be  disposed  of  by 
motion.    The    Othello,  i    Ben.  (U.  S.) 

43- 

■  The  United  States  circuit  court  will 
not,  on  motion,  enter  into  a  considera- 
tion of  the  sufficiency  of  a  plea  in  point 
of  substance.  Tyler  v.  Hyde,  2  Blatchf. 
(U.  S.)  399. 

The  United  States  circuit  court  will 
grant  leave  to  file  a  supplemental  bill, 
although,  on  the  facts  set  forth  therein, 
there  may  be  grave  doubts  as  to  the 
right  to  the  relief'sought  therein.  The 
issue  will  not  be  tried  on  the  motion. 
Oregon  etc.  Co.  v.  Northern  Pac.  R. 
Co.,  32  Fed.  Rep.  428. 

The  remedy  at  law  for  the  enjoining 
of  an  execution  on  the  ground  that  the 
judgment  and  execution  do  not  follow 
the  declaration  and  verdict,  is  by  mo- 
tion in  open  court  to  amend.  Leonard 
11.  Collier.  53  Ga.  3S7. 

Without  Authority. — Where  a  clause 
is  inserted  in  the  judgment  without  au- 
thority, the  proper  remedy  is  by  motion 
to  correct  the  judgment,  and  not  by  ap- 
peal. Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48;  People  v.  GofF, 
52  N.  Y.  434;  Kraushaar  v.  Meyer,  72 
N.  Y.  602;  De  Lavallette  v.  Wendt,  yc 
N.Y.579. 

The  court  held  that  it  \Vas  not  too 
late  to  move  for  an  arrest  of  the  judg- 
ment taken  by  default  after  the  defend- 
ant had  attained  the  execution  of  the 
writ  of  enquiry  and  examined  witnesses, 
if  it  appeared  on  the  face  of  the  record 
that  the  action  was  not  maintainable. 
Callagan  v.  Hallett,  i  Cai.  (N.  Y.) 
104. 

Objections  that  are  capable  of  being 
obviated  by  amendment  should  be 
raised  in  tfie  court  below  on  motion 
and  not  in  the  court  of  last  resort  for 
Jbe  first  time.  Gordon  v.  Clark,  22 
^^'-  .'!34;  Ledoux  v.  Smith,  4  La.  An. 
482;  Tear  v.  Chambers,  2  La.  An.  870; 
Gamble  v.  McClintock,  9  La.  An. 
160. 


1-  The  party  must  be  in  good  stand- 


ing before  the  court.  If  he  is  an  outlaw 
(Knowles  v.  Rhydedefed  Colliery  Co., 
I  Johns.  (N.  Y.)  515)  or  is  in  contempt 
of  court  (Lane  v.  Ellzey,  4  Hen.  & 
M.  (Va.)  504;  Johnson  v.  Pinney,  i 
Paige  (N.  Y.)  646;  Rogers  v.  Paterson, 
4  Paige  (N.  Y.)  450),  he  cannot  make 
a  motion. 

But  though  he  be  in  contempt  of  an- 
other court,  he  will  still  be  allowed  to 
make  a  motion.  Strong  v.  Strong,  i 
Abb.  Pr.,  N.  S.  (N.  Y.)  358;  5  Robt. 
(N.  Y.)  612. 

Where  a  notice  of  motion  had  been 
served  on  the  opposite  party,  and  be- 
fore the  time  came  for  the  motion  to  be 
made  an  attachment  was  issued  against 
the  moving  party,  the  latter  was.  never- 
theless, allowed  to  make  his  motion. 
Jeyes  x\  Foreman,  6  Sim  3S4. 

Fresumption. — In  a  case  where  the 
record  is  silent  as  to  the  maker  of  a 
motion,  who  was  the  moving  party 
may  be  presumed  from  circumstances 
and  is  a  question  to  be  decided  by  the 
jury.     Creps  v.  Baird,   3  Ohio  St,  277. 

2.  Callender  v.  Painesville  &  Hudson 
R.  Co.,   n  Ohio  St.  516. 

Injuriously  Affected. — Every  person 
whose  rights  are  injuriously  affected  by 
the  judgment  or  proceedings  under  it, 
has  the  right  to  move  the  court  to  set 
them  aside  or  amend  them,  although 
he  is  not  a  party  to  the  suit.  Gould 
V.  Mortimer,  16  Abb.  (N.  Y.)  Pr. 
448;  26  How.  (N.  Y.)  Pr.  167.  In 
American  Ins.  Co.  v.  Oakley,  9  Paige 
CN.  Y.)  259,  the  moving  party  was  ig- 
norant of  the  whole  proceedings,  yet 
he  was  not  turned  over  to  another 
action,  but  had  relief  summarily  on 
motion. 

Bound  by  the  Result. — Where  one, 
not  a  party  in  an  action,  appears  and  is 
allowed  to  be  heard  in  a  motion  therein, 
it  renders  him  an  actual  party  to  the 
motion,  and  he  is  bound  by  the  result 
thereof.  Jay  v.  De  Groat,  4  Thomp.  & 
C.   (N.  Y.)  670. 

Change  of  Interests. — Where  there  is 
a  change   of  interests,  pendente  lite,  in 
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One  having  no  interest  is  not  entitled  to  move.^ 

2.  Who  May  he  Moved  Against. — Any  party  to  the  record  may  be 
moved  against.  Any  person,  though  not  a  party  to  the  action 
who  has  voluntarily  submitted  himself  to  the  authority  of  the 
court,  as,  for  instance,  by  purchasing  property  which  is  the  subject 
of  the  action  from  a  party  thereto,  pending. the  action,  or  at  a 
judicial  sale  made  by  the  direction  of  the  court,  may  be  pro- 
ceeded against  respecting  the  subject,  by  motion,  without  being 
made  a  party  to  the  record.^  But  an  order  of  the  court  is  not 
binding  on  one  not  a  party  to  the  suit,  even  though  he  opposed 
the  order  by  counsel.^ 

IV.  Kinds  of  Motions— (See  also  Orders)—!.  Motions  of  Course, 
— A  motion  is  either  of  course,  that  is,  for  an  order  which,  by  some 
standing  rule  or  known  practice  of  the  court,  may  be  granted 
without  hearing  both  sides  ;  or,  secondly,  special — i.  e.,  for  an  order 
which  is  not  a  mere  matter  of  course,  and  can  only  be  granted 
under  special  circumstances,  or  upon  notice  duly  served  upon  the 
opposite  party.     A  motion  of  course  requires  no  notice.* 

A  standing  rule  of  court  requiring  all  motions  to  be  in  writing 
does  not  apply  to  motions  of  course  made  in  the.  progress  of  a 
cause.^  To  order  a  cause  to  be  brought  forward  on  the  docket, 
where  either  party  desires  to  be  heard  on  any  motion  in  respect  of 
it,  is  a  matter  of  course,®  though  a  continuance  of  a  motion  for 


an  action  of  contract,  the  court  will 
not  allow  the  substitution  of  the  pur- 
chaser's name  as  plaintiff  upon  motion 
of  the  vendor,  without  a  notice  to  him. 
The  purchaser  is  himself  the  proper 
party  to  make  the  motion,  and  he 
should  do  it  upon  notice  both  to  the  ac- 
tual plaintiffs  and  the  defendants.  Such 
a  substitution  will  be  granted  as  a  mat- 
ter of  course^  where  it  cannot  prejudice 
the  defendant.  When  such  would  be 
the  result,  it  will  be  refused  or  granted 
only  on  such  terms  as  will  protect  the 
defendant  from  injurj'.  Howard  v. 
Taylor,  5  Duer  (N.  Y.)  604. 

If  a  complainant  assign  his  interest 
pendente  lite,  the  assignee  must  be 
brought  in  by  motion.  Gamble  v. 
Johnson,  g  Mo.  605. 

Proper  Party. — The  party  who  brought 
the  cause  to  court  is  entitled  to  make  a 
motion  to  erase  it  from  the  docket  of 
the  court.  Wildman  v.  R'ider,  23  Conn. 
172. 

Proper  Practice. — Where  the  original 
records  of  the  court  have  been  de- 
stro3'ed,  the  proper  practice  is  to  make 
the  motion  in  the  name  of  all  the  par- 
ties in  whose  favor  thi;  decree  is  ren- 
dered.    Gilbert  v.  Beck,  42  Ala.  504. 

1.  Thomson  v.  Tracy,  60  N.  Y.  31; 
O'Mahoney  v.  Belmont.  62  N.  Y.  133. 


2.  Abbott's  New  Practice  and  Forms, 
vol.  2,  105.  In  the  absence  of  any  dif- 
ferent direction  by  the  court  or  judge, 
such  person  must  have  personal  notice 
unless  and  until  he  appears  by  at- 
torney.    Id. 

Effect. — Where  the  court  has  power 
to  mako  an  order  against  a  person  not 
a  party  (o  the  cause,  he  is  bound  by  it 
as  if  he  were  a  party  and  the  order  will 
be  enforced  in  the  same  manner  as  if 
he  were.  Abbott's  New  Practice, 
su^ra. 

3.  Acker  v.  Ledyard,  8  Barb.  (N.  Y.) 

5H- 

4.  Pratt  V.  Rice,  7  Nev.  123,  quoting 
Daniel's  Ch.  Practice. 

A  motion  is  termed  of  course  when 
the  thing  sought  is  grantable  without 
question     or    hearing.     Abb.  L.  Diet. 

A  motion  is  of  course  when  it  is  a 
matter  of  mere  routine.  Anderson's 
L.  Diet. 

It  is  usually  not  made  in  open  court 
but  is  granted  by  the  master,  chief 
clerk  or  officer  of  the  court  when  the 
paper  containing  the  direction  to  move 
is  laid  before  them  with  a  barrister's 
signature   attached.     Brown's  L.  Diet. 

5.  Johnson  v.  Adleman,  35  111.  265. 

6.  Russell  V.  Dyer,  39  N.  H.  528. 
The   affidavit  of  a  creditor  who  be- 
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the  dissolution  of  an  injunction  is  not  granted  of  course. ^  The 
filing  of  consistent  double  pleas  is  a  motion  of  course,^  while  an 
order  of  reference  is  not  to  be  considered  an  order  of  course.'* 

2.  Special  Motions. — A  special  motion  is  one  which  is  not  granted 
as  a  matter  of  course,  but  which  the  court,  in  the  exercise  of  its 
discretion,  may,  on  the  facts  established  in  support  of  the  appli- 
cation, either  grant  or  refuse.  Motions  of  this  description  may  be 
made  either  ex  parte  or  upon  notice.  When  they  are  made  ex 
parte,  as  in  the  case  of  motions  for  a  ne  exeat  regno,  or  for  an  in- 
junction to  stay  waste,  etc.,  they  must  be  supported  by  the  affi- 
davit of  the  party  applying  for  them,  and  by  such  collateral 
affidavits  as  may  be  necessary  to  make  out  a  sufficient  case  for 
the  interference  of  the  court.* 

They  can  only  be  determined  by  an  order  in  writing.  A  mere 
oral  decision  is  of  no  avail  without  an  order  making  it  a  record, 
nor  should  the  affidavits  of  parties  or  of  counsel,  as  to  what  was 
decided,  be  relied  upon.^ 

Unless  there  is  good  cause  for  using  copies  instead  of  the  orig- 
inals, a  party  is  not  entitled  to  charge  for  a  copy  of  pleadings,  or 
of  a  case  or  bill  of  exceptions  incorporated  into  a  special  motion.® 

A  special  order  is  necessary  to  revive  an  injunction  which  has 
been  dissolved.  A  writ  of  error  operating  as  a  supersedeas  is  in- 
sufficient.' Where  a  time  rule  has  been  waived  by  the  parties, 
and  no  other  substituted,  some  special  order  must  be  obtained  be- 
fore either  party  can  force  the  other  to  proceed.^ 

The  rule  of  law  requiring  special  motions  to  be  made  at  the 

lieves  the  judgment  to  be  fraudulent  is  others  are  grantable  of  course.  U.  S. 
not  sufficient  ground  for  a  motion  of  i-.  Parrott,  McAll,  (U.  S.)  447. 
course  for  leave  to  file  the  suggestion  Special  motions  are  motions  which 
to  try  whether  a  confession  of  judgment  invoke  the  discretion  or  judgment  of 
is  fraudulent.  Onlj  on  satisfying  the  the  court  and  must  be  heard  and  con- 
court  that  there  is  a  reasonable  ground  sidered.  Abbott's  Law  Diet, 
of  suspicion  will  such  a  motion  be  A  motion  is  special  when  granted 
granted.  Robinson  v.  Stewart,  i  Rich,  after  hearing  had.  Anderson's  L. 
(S.  Car.)  3.  Diet. 

1.  Tajlor  V.  Dickinson,  15  Iowa  Special,  in  this  phrase,  does  not  seem 
483  to  have  much  distinctive  force;  it  em- 

2.  Richardson  v.  Whitfield,  2  Mc-  phasizes  the  idea  of  a  motion  actually 
Cord  (S.  Car.)  148.  made  and    argued,    and  judicially   de- 

A  motion  to   plead  double  may    be  cided,  as   distinguished   from  a   formal 

granted  at  any  time  so  as  not  to  operate  application  for  some  order  or  rule  that 

as  a  surprise  on  the  plaintiff".     Stewart  may    be   granted   of  course.     Abbott's 

v.  McCuUy,  5  Rich.  (S.  Car.)  80;  Van  L.  Diet. 

Helton  V.  Lewis,  i  McCord  (S.  Car.)  Special  motions  in  the  Supreme  Court 

12.  of  New  York  should  be  argued  and  not 

3.  Corning  v.  Baxter,  6  Paige  (N.  submitted  on  briefs.  Anonymous,  5 
Y.)  178.  Wend.  (N.  Y.)   138. 

4.  Pratt  V.  Rice,  7  Nev.  123,  quoting  5.  Smith  v.  Spalding,  30  How.  Pr. 
Daniell's  Ch.  Pr.  (N.  Y.)  339. 

The  distinction  between  a  special  6.  Benedict  v.  Jones,  18  Wend.  (N. 
motion  and  one  grantable  of  course  is     Y.)  557. 

that  a  motion  which  requires  an  allow-         7.  Blount  v.  Tomlin,  26  111.  531. 
ance  from  the  judge  or  a  notice  to  the        8.  Melius  v.    Howard,   2   Curt.    (U. 
opposite   party  is  a    special   one;   all     S.)  264. 
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earliest  day  possible  does  not  apply  to  motions  for  relief  affecting 
the  substantial  rights  of  parties,  but  only  to  cases  of  irregularity 
and  other  questions  appertaining  to  the  orderly  conduct  of  a 
suit.^ 

{a)  Ex  Parte  Motions. — Ex  parte  applications  are  motions 
made  in  court  in  behalf  of  one  or  other  of  the  parties  to  the 
action,  in  the  absence,  and  usually  without  the  knowledge,  of 
the  other  party  or  parties.^  The  object  of  motions  of  this 
nature  is  generally  to  prevent  the  performance  of  some  act 
which,  if  performed,  might  be  productive  of  irreparable  injury; 
and  it  is  therefore  desirable  that  the  party  affected  by  it  should- 
not  have  any  previous  intimation  of  the  intention  to  apply 
to  the  court  to  restrain  him.  Where  there  is  no  danger 
that  the  object  of  the  motion  would  not  be  defeated,  if 
notice  were  given,  they  will  not  be  permitted ;  and  special  appli- 
cations concerning  the  proceedings  in  the  cause,  not  regulated 
either  by  the  general  orders  or  by  any  clearly  defined  rule  of  prac- 
tice, must  almost  always  be  made  upon,  notice.^ 

Ex  parte  motions  are  used  in  cases  where  that  mode  of  pro- 
ceeding is  specially  provided  for  by  statute.* 

These  motions  require  to  be  supported  by  an  affidavit.  The 
affidavit  of  the  party  is  received  to  show  such  a  prima  facie  case 
as  will  induce  the  court  to  allow  a  rule  to  show  cause.*  The 
court,  in  its  discretion,  in  a  plain  case  of  surprise,  may.  open 
a  judgment  and  let  in  a  party  to  defend,  upon  his  own  affidavit, 
taken  without  a  notice.® 

1.  Doty  V.  Russell,  5  Wend.  (N.  Y.)     when  the  title  of  their  ancestor  is  con- 
I2g.  tested.     Wilson  v.  Smith,  14  La.  An. 

2.  Brown's  L.  Diet.  368. 

A  motion    is  ex  parte  when  applied  Moving    by    Stipulation. — An   exten- 

for  by  one  party   without  notice  to  his  sion  of  time  may  be  applied  for  m /ay/« 

adversary.     Anderson's  L.  Diet.  after  an  extension  by   stipulation;   but 

Ex  farte  motions  are  motions  which  the  application  should  disclose  the  stip- 

must  be  heard  and  considered,  but  may  ulation.  Fitch  v.  Hazelton,  2  Paige  (N. 

be  heard  on  application   of  one   party  Y.)  460. 

only.     Abbott's  L.  Diet.  3.  Pratt  v.  Rice,  7  Nev.  123,  quoting 

No  court  can,   hy  a  preliminary   ex  Daniel's  Ch.  Practice. 

parte   order    or  process,    turn   even  a  4.  Brown's  Li.  Diet, 

wrongdoer   out  of  possession.     People  5.  Cooper  v.  Galbraith,  24  N.  J.  L. 

T).  Simonson,  10  Mich.  335,  219. 

A   surrogate   has   no   right,  without  Whenever   appHcatiom  is  made  ex 

ordering  notice,  to   malce  an  ex  parte  parte,  on   alBdavit  to  a  judge  or  court 

order  for  an  allowance  to  one  unsuc-  for   an  order,  the   affidavit   shall  state 

cessfully   contesting  the  probate   of  a  whether  any  previous  application  has 

will.     Budlong's  Will,  100  N.  Y.  203.  been  made  for  such  order,  and,  if  made, 

A  question  of  contested  right  of  pos-  to  what  court  or  judge,  and  what  order 

session  of  papers  cannot  be  settled  by  or  decision  was  made  thereon,  and  what 

an  order  in  Chambers  on  a.n  ex  parte  new  facts,   if  any,   are  claimed  to  be 

hearing.     Clark  v.  Pigeon  Roost  etc.  shown.     And  for  the  omission  to  com- 

Co.,  29  Ga,  29.                    "  ply  with  this  rule,  any  order  made  on 

Ex  Parte  Decree. — The  ex  parte  de-  such  application  may  be  revoked  or  set 

cree  ordering  the  inventory  of  this  land  aside.     Rule  2,1;  (1888)  of  the  General 

as  their  property  is  only  prima  facie  Rules  of  the  Supreme  Court  of  N.  i . 

evidence   of  title,  and    not    conclusive  6.  Crane  v.  Condit,  16  N.  J.  L.  314. 
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A  person  will  not  be  compelled  to  make  an  affidavit  to  be  used 
on  ex  parte  motions. ^ 

It  seems  there  is  no  appeal  to  the  higher  branch  of  the  court 
from  the  decision  of  the  judge  in  granting  or  refusing  an  ex  parte 
motion.^ 

(b)  Contested  Motions. — Motions  on  notice  or  with  notice, 
•called  also  contested  motions,  are  motions  before  the  court  when 
opportunity  to  resist  is  affordeid  the  adversary.*  A  motion  on 
notice  in  an  action  in  the  Supreme  Court  of  New  York  must  be 
made  within  the  judicial  district  in  which  the  action  is  triable,  or 
in  a  county  adjoining  that   in  which  it   is  triable."*     Contested 


1.  De  Hart  v.  Hatch,  4  Thomp.  & 
C.  (N.  Y.)  II. 

2.  Savage  v.  Relj'ea,  3  How.  Pr.  (N. 
Y.)  276. 

3.  Anderson's  Law  Diet. 

Motions  on  notice  are  motions  in 
•whicii.  tiie  applicant  must  apprise  the 
other  party  of  what  he  wishes,  and 
when  he  will  apply,  and  give  him  an 
opportunity  to  oppose.  Abb.  Law 
Diet. 

Motions  upon  notice  are  motions 
made  in  court  by  counsel  on  behalf  of 
one  or  other  of  the  parties  to  the  ac- 
tion, in  the  presence  of  and  usually 
after  notice  to  the  other  party  or 
parties.     Brown's  L.  Diet. 

4.  N.  Y.  C.  Civ.  Proc,  §  769. 

But  where  it  is  triable  in  the  first 
judicial  district,  the  motion  must  be 
made  in  that  district;  and  a  motion 
upon  notice  cannot  be  made  in  that 
district  in  an  action  triable  elsewhere. 
But  this  section  does  not  apply  to  a 
case  where  it  is  specially  prescribed  by 
law  that  a  motion  may  be  made  in  the 
county  where  applicant,  or  other  person 
to  be  affected  thereby,  or  the  attorney 
resides.  As  to  what  motions  are  em- 
braced under '  this  section,  see  Hull  v. 
Hart,  27  Hun  (N.  Y.)  21;  Sumner  v. 
Osborn,  22  Hun  (N.  Y.)  13;  Lord  v. 
Wilkinson,  66  Barb.  (N.  Y.)  607;  Cur- 
tis V.  Greene,  28  Hun  (N.  Y.)  294; 
Cunningham  v.  Widing,  5  Abb.  Pr. 
(N.  Y.)  413;  Phillips  V.  Wheeler,  67 
N.  Y.  104,  aflBrming  2  Hun  (N.  Y.)6o3; 
Wells  x-.  Jones,  2  Abb.  Pr.  (N.  Y.)  20; 
Darrow  v.  Morgan,  65  N.  Y.  333. 

The  word  "motion,"  in  this  section,' 
IS  used  in  the  narrow  sense  of  non-enu- 
merated motions.  Christy  v.  Kinsted, 
47  How.  Pr.  (N.  Y.)  467. 

Proper  County. — A  motion  is  pre- 
sumed to  have  been  made  in  the  proper 
■county.  If  it  is  not  so  made,  it  may  be 
■shown  in  opposition  or  on  motion  to 


vacate.  Newcomb  v.  Reed,  14  How. 
Pr.  (X.  Y.)  100.  But  see  Schermer- 
horn  V.  Develin,  i  Code  Rep.  (N.  Y)  13; 
Dodge  V.  Rose,  i  Code  Rep.  (X.  Y.) 
123.  Whether  an  order,  made  in  im- 
proper county  would  be  void,  see  Xe\Y- 
comb  V.  Reed,  14  How.  Pr.  (X.  Y.) 
100;  Blackmar  v.  Van  Inwager,  5  How. 
Pr.  (X.  Y.)  367;  Geller  v.  Hoyt,  7 
How.  Pr.  (X.  Y.)  265. 

County  in  Whicli  Triable. — The 
county  designated  in  the  summons  and 
complaint  is  the  one  where  the  action 
is  triable.  Gould  v.  Chapin,  4  How. 
Pr.  (N'.  Y.)  1S5;  Chubbuckz'.  Morrison, 
6  How.  Pr.  (X.  Y.)  367;  Johnston  v. 
Bryan,  5  How.  Pr.  (X.  Y.)  355;  Davi- 
son V.  Powell,  13  How.  Pr.  (X.  Y.)  287; 
Erisinan  v.  Pidcock,  62  How.  Pr.  (X. 
Y.)  327;  Inglehart  w.  Johnson,  6  How. 
Pr.  (N.  Y.)  80. 

Where  the  parties  to  an  action  reside 
in  different  judicial  districts,  and  in 
counties  not  adjoining,  and  plaintiff 
names  the  county  of  his  residence  as 
the  place  of  trial,  that  is  the  county  in 
which  the  action  is  triable,  until  the 
place  of  trial  is  changed  by  an  order  of 
the  court.  Akins  v.  Hams,  3  .Abb. 
Pr.  (N.  Y.)  184;  Chubbuck-t).  Morrison, 
6  How.  Pr.  (N.  Y.)  367. 

Where  no  place  of  trial  is  mentioned 
in  the  complaint,  the  motion  may  be 
made  in  any  district  within  which  the 
action  is  properly  triable.  Hotchkiss 
V.  Crocker,   15   How.  Pr.  (N.  Y.)  336. 

Change  of  Venue. — "In  Wheeler  v. 
Maitland,  12  How.  Pr.  (N.  Y.)  35,  it  is 
held  that  the  appointment  of  a  referee 
residing  in  a  different  count}'  does  not 
change  the  place  of  trial;  but  the 
learned  judge  who  gave  the  opinion  in 
that  case  says  that  it  is  pretty  clear 
that  the  referee  could  not,  without  the 
assent  of  the  parties,  try  the  cause  else- 
where than  in  the  county  named  as  the 
place  of  trial."    ScRUGH  AM,  J.,  in  Brush 
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motions  will  be  entertained  and  heard  only  at  the  regular  special 


V.  Mullany,  12  Abb.  Pr.  (N.  Y.)  344. 
See  also  Rinn  v.  Astor  Fire  Ins.  Co., 
59  N.  Y,  143. 

One  Motiou  in  Several  Actions. — • 
When  one  motion  is  necessarily  made 
and  entitled  in  several  actions  pending 
in  different  counties  and  judicial  dis- 
tricts, it  may  be  made  in  one  place,  the 
practice  being  governed  by  Rule  35. 
Phillips  V.  Wheeler,  2  Hun  (N.  Y.)  603; 
s.  c.  6  Thomp.  &  C.  (N.  Y.)  306;  ».  c, 
67  N.  Y.  104. 

Consolidation. — A  motion  to  consoli- 
date may  be  made  an^'where  in  the  dis- 
trict containing  the  county  in  which 
.either  action  is  triable.  Phillips  v. 
Wheeler,  67  N.  Y.  104;  Percy  *.  Sew- 
ard, 6  Abb.  Pr.-,  N.  S.  (N.  Y.)  326.  But 
see  Dupignac  v.  Van  Buskirk,  iS  Abb. 
N.  C.  (N.  Y.)  204;  s.  c,  44  Hun  (N.  Y.) 
45.  But  where  one  of  the  actions  was  in 
the  first  district  and  the  other  in  Kings 
county,  an  order  consolidating  the  ac- 
tions made  in  ICings  countj'  was  held  to 
be  contrary  to  the  prohibition  of  the 
statute.  Dupignac  v.  Van  Buskirk,  7 
State  R.  401;  12  Civ.  Proc.  (N.  Y.)  R. 

Setting  Aside  Substituted  Service. — A 
motion  to  set  aside  a  substituted  service 
of  summons  can  only  be  made  in  the 
district  in  which  the  action  is  triable,  or 
in  a  county  adjoining  that  in  which  it 
was  triable.  McCarthy'  v.  McCarthy, 
54  How.  Pr.  (N.  Y.)  97. 

After  Judgment. — Section  769  applies 
only  to  motions  made  before  judgment. 
After  judgment  a  motion  in  the  su- 
preme court  may  be  made  in  any 
county.  Curtis  v.  Greene,  28  Hun 
(N.  Y  )  204, 

First  District. — See  also,  §  770,  N.  Y. 
C.  Civ.  Proc.  On  motions  in  the  First 
Judicial  District,  see  Wheeler  v.  Mait- 
land,  12  How.  Pr.  (N.  Y.)  35;  Canal 
Bank  v.  Harris,  19  Barb.  (N.  Y.)  587; 
Harris  v.  Clark,  10  How.  Pr.  (N.  Y.) 
415;  National  Bank  v.  Goodwin,  6  Hun 
(N.  Y.)  481;  Thompson  v.  Thompson, 
<.2  Hun(N.  Y.)  ii7;s.  c,  22  N.  Y.  State 
Rep.  471;  s.  c,  16  Civ.  Proc.  (N.  Y.)  R. 
317;  4  N.  Y.  Supp.  842;  Phoenix  F.  & 
M.  Co.  V.  North  Riv.  Const.  Co.,  6 
Civ.  Proc.  (N.  Y.)  106;  Wheeler  v. 
Millar,  61  How.  Pr.  (N.  Y.)  396;  At- 
trill  V.  Rockaway  B.  Imp.  Co.,  25  Hun 
(N.  Y.)  377,  509;  Walsh  -v.  Stern,  12 
Wk.  Dig.  424;  Hun  v.  Salter,  92  N.  Y. 
651. 

A  judge  out  of  court  in  any  part  of 


the  State  may  make  an  order  staying 
all  proceedings  in  an  action  brought  in 
the  first  judicial  district,  during  the 
pending  of  an  appeal  taken  from  an 
order  there  made  denying  a  motion  to 
change  the  place  of  trial.  Hull  v.  Hart 
27  Hun  (N.  Y.)  21. 

Consent. — A  motion  made  in  the 
proper  county  may,  by  consent,  be  heard 
and  determined  in  any  county  in  the 
State,  even  where  it  could  not  other- 
wise have  been  properly  made.  Rice 
V.  Ehle,  65  Barb.  (N.  Y.)  i8.s;  rev'd 
on  another  point  in  155  N.  Y.  518.  And 
the  order  thus  made  is  revisable  as  if  it 
were  made  in  the  proper  county.     Id. 

But  consenting  to  the  hearing  of  the 
motion  in  another  place,  does  not  waive 
the  objection  that  the  motion  was  no- 
ticed for  a  wrong  place.  McCarthy  v. 
McCarthy,  54  How.  Pr,  (N.  Y.)  97; 
rev'd  on  another  point  in  13  Hun  (N, 
Y.)S79. 

A  contested  motion  cannot  be  heard 
at  a  special  term  adjourned  by  the 
justice  holding  it  to  his  chambers,  ex- 
cept by  his  consent.  Re  Wadley,  20 
Hun  (N.  Y.)  12. 

Motion  to  Vacate  Order.^An  appli- 
cation to  vacate  an  order  made  in  a 
wrong  county  must  be  brought  in  some 
county  in  which  a  motion  in  such  an 
action  might  properly  have  been  made. 
Attrill  V.  Rockaway  Beach  Imp.  Co.,  25 
Hun  (N.  Y.)  376. 

A  motion  to  set  aside  a  judgment 
entered  in  the  wrong  county  must  be 
made  in  the  judicial  district  which  con- 
tains the  county  where  it  should,  have 
been  entered.  Fitch  v.  Hall,  18  How. 
(N.  Y.)  Pr.  314. 

Power  of  Supreme  Court. — Notwith- 
standing the  appeal,  the  supreme  court 
has  power  to  make  its  record  declare 
the  truth  as  to  its  judgment.  The 
record  of  the  decision  of  the  general 
term,  after  appeal,  continued  so  far  un- 
der its  control  that  it  might  be  amended 
to  conform  to  the  decision  actually 
made.  National  City  Bank  v.  New 
York  Gold  Exchange  Bank,  97  N.  Y. 
645,  distinguishing  Hamlin  v.  Sears,  82 
N.  Y.  327;  Buckingham  v.  Dickinson, 
54  N.  Y.  682;  Guernsev  v.  Miller,  80  N. 
Y.  181. 

After  the  determination  of  the  cause 
by  the  appellate  court,  the  court  of 
original  jurisdiction  has  no  power  to 
modify  the  judgment  entered  as  the  re- 
sult of  the  appeal.     But  the  affirmance 
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term  of  the  court,  unless  differently  ordered  by  the  judge  holding 
such  term.' 


of  an  order  denying  a  motion  does  not 
preclude  the  court  below  from  granting 
leave  to  renew  it  on  further  facts. 
Riggs  V.  Pursell,  74  N.  Y.  370. 

1.  Mayer  v.  Apfel,  2  Sweeny  (N.  Y.) 
729. 

Contested  motions  shall  not  be  no- 
ticed or  brought  to  a  hearing  at  any 
special  term  held  at  the  same  time  and 
place  with  a  circuit,  except  as  other- 
wise provided  by  the  justices  of  the 
district,  and  except  in  actions  upon  the 
calendar  for  trial  at  such  circuit,  and  in 
which  the  hearing  of  the  motion  is 
necessary  to  the  disposal  of  the  cause; 
and  except,  also,  that  in  counties  in 
which  no  special  term  distinct  from  a 
circuit  is  appointed  to  be  held,  motions 
in  actions  triable  in  any  such  county 
may  be  noticed  and  brought  on  at  the 
time  of  holding  the  circuit  and  special 
term  in  the  county  in  which  such  ac- 
tions are  triable.  Rule  38  (1888)  of 
the  General  Rules  of  the  Supreme 
Court  of  New  York. 

The  strict  rule  of  requiring  a  party  to 
make  his  motion  at  the  first  special 
term,  which  prevailed  under  the  old 
practice,  is  not,  in  its  strict  letter,  appli- 
cable to  the  present  system.  The 
special  terms  were  then  held  at  regular 
periods  at  one  place;  now  special  terms 
are  held  at  different  locations  at  irregu- 
lar periods,  often  two  or  three  in  a 
month,  some  near  and  some  remote 
from  the  parties  and  place  of  trial;  and 
to  compel  a  party  to  travel  from  one 
end  of  the  district  to  tiie  other  to  make 
a  motion  because  the  first  term  is  to  be 
there  held,  would  greatly  enhance  the 
labor  and  expense  of  litigation.  Titus 
I'.  Relyea,  8  Abb.  Pr.  (N.  Y.)  177. 

A  motion  to  set  aside  a  judgment 
rendered  by  a  referee,  together  with  the 
previous  proceedings,  on  the  ground 
that  the  cause  was  tried  out  of  the 
county,  should  be  made  at  special  term. 
Brash  V.  MuUany,  12  Abb.  Pr.  (N.  Y.) 
344- 

Enumerated  and  Non-enumerated  Mo- 
tions.—In  Neiv  Tork,  motions,  taken 
"1  the  sense  of  applications  for  orders, 
are  divided  into  enumerated  and  non- 
enumerated  motions.  They  are  classi- 
fied by  Rule  38  (1888)  of  the  general 
™es  of  the  supreme  court  as  follows: 
Enumerated  motions  are  motions 
ansmg  on  special  verdict;  issues  of 
law; 


cases;  exceptions;   appeals    from 


judgments  sustaining  or  overruling  de- 
murrers; appeals  from  a  judgment  or 
order  granting  or  refusing  a  new  trial 
in  an  inferior  court;  appeals  by  virtue 
of  sections  1346  and  1349  of  the  Code; 
agreed  cases  submitted  under  section 
1279  of  the  code;  and  appeals  from 
iinal  orders  and  decrees  of  surrogate's 
courts;  and  matters  provided  for  by 
sections  2085-2099  and  2138  of  the 
Code. 

Non-enumerated  motions  include  all 
other  questions  submitted  to  the  court, 
and  shall  be  heard  at  special  term,  ex- 
cept when  otherwise  directed  b}'  law. 

Rules  for  Enumerated  Motions. — 
Enumerated  motions  shall  be  noticed 
for  the  first  day  of  the  term  by  either 
part}'  on  a  notice  of  eight  days. 

The  papers  to  be  furnished  on  such 
motions  shall  be  a  copy  of  the  plead- 
ings, or  any  part  thereof,  or  of  such 
parts  onlv  as  relate  to  the  questions 
raised  by  the  demurrer;  a  copy  of  the 
special  verdict,  return  or  other  papers 
on  which  the  question  arises.  And  the 
party  whose  duty  it  is  to  furnish  the 
papers  shall  serve  a  copy  on  the  oppo- 
site part}',  except  upon  trial  of  issues  of 
law,  at  least  eight  daya  before  the  time 
for  which  the  matter  may  be  noticed 
for  argument.  If  the  party  whose  duty 
it  is  to  furnish  the  papers  shall  neglect 
to  do  so,  the  opposite  party  shall  be  en- 
titled to  move,  on  affidavit  and  on  four 
days'  notice  of  motion,  that  the  cause 
be  struck  from  the  calendar  (whichever 
party  may  have  noticed  it  for  argu- 
ment), and  that  judgment  be  rendered 
in  his  favor. 

The  papers  shall  be  furnished  by  the 
plaintiff"  when  the  question  arises  on 
special  verdict,  and  by  the  party  de- 
murring, or  appealing  in  cases  of  de- 
murrer, and  in  all  other  cases  by  the 
party  making  the  motion.  Each  party 
shall  prefix  to  his  points  a  concise 
statement  of  the  facts  of  the  case,  with 
reference  to  the  folios;  and  if  such 
statement  is  not  furnished,  no  discus- 
sion of  the  facts  by  the  party  omitting 
such  statement  will  be  permitted.  Rule 
40  of  the  general  rules  of  the  supreme, 
court  of  1888. 

Rules  for  Non-enumerated  Motions.-— 
Non -enumerated  motions  in  the  su- 
preme court  and  appeals  from  orders 
made  in  term  time,  except  appeals  from 
orders  in  the  third  department,  will  be 
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V.  Motion  Papeks — (See  also  Affidavits) — 1.  In  General. — The 
motion  papers  should  state  that  the  applicant  intends  to  make  a 
motion." 


heard  on  the  first  day,  and  Thursda3' 
of  the  first  week,  and  on  Friday  of  each 
succeeding  week,  immediately'  after  the 
opening  of  the  court  on  that  day,  unless 
otherwise  ordered.  A  party  attending 
pursuant  to  notice  to  oppose  a  non- 
enumerated  motion,  at  general  term, 
may,  if  the  same  shall  not  be  made  on 
the  day  for  which  it  is  noticed,  unless 
the  court  otherwise  order,  at  the  close 
of  that  order  of  business,  take  a  rule 
against  the  party  giving  the  notice  for 
xosts  for  attending  to  oppose.  The  pro- 
vision shall  not  apply  to  the  first  de- 
partment. The  general  term  in  any 
department  may,  by  special  rule,  assign 
other  days  for  the  hearing  of  such  mo- 
tions. Motions  in  criminal  cases  niay 
be  heard  on  any  day  in  term.  Rule 
43  of  the  general  rules  of  the  supreme 
court  of  iS88. 

What  Are  Enumerated  Motions. — The 
following  have  been  held  to  be  enumer- 
ated motions: 

Appeals  from  final  orders  and  de- 
crees of  surrogates'  courts.  Brockway 
V.  Jewett,  i6  Barb.  (N.  Y.)  590. 

An  appeal  from  an  order  of  the 
county  court  granting  a  new  trial  on 
the  judge's  minutes.  Harper  r;.  Allyn, 
3  Abb.  Pr.,  N.  S.  (N.  Y.)  186. 

A  motion  for  a  new  trial  on  account 
of  newlv  discovered  evidence.  Chand- 
ler t;.  Trayard,  2  Cai.  (N.  Y.)  94.  So 
also  a  motion  for  a  new  {rial  on  a  case 
or  bill  of  exceptions.  Ellsworth  v. 
Gooding,  8  How.  Pr.  (N.  Y.)  i;  Van 
Schaick  v.  Winne,  8  How.  Pr.  (N. 
Y.)s. 

Appeals  from  orders  sustaining  or 
overruling  demurrers.  Reynolds  v. 
Freeman,  4  Sandf.  (N.  Y.)  702. 

Bringing  up  a  cause  on  a  "case." 
Rule  38. 

Motions  arising  on  special  verdict. 
Id. 

A  motion  to  confirm  a  referee's  re- 
port on  reference  under  interlocutory 
decree.  Empire  B.  &  M.  L.  Assoc,  v. 
Stevens,  8  Hun  (N.  Y.)  515. 

A  motion  to  set  aside  the  report  of  a 
referee  on  the  merits.  Remsen  v. 
Isaacs,  I  Cai.  (N.  Y.)  22;  Clinton  v. 
Elmendorf,  3  Johns.  (N.  Y.)  143;  Foden 
V.  Sharp,  4  Johns.  (N.  Y.)  183. 

What  Are  Non-enumerated  Motions. — 
The  following  have  been  held  to  be 
non-enumerated  motions: 


A  motion  for  judgment  on  the  plead- 
ings on  the  ground  that  the  answer 
raises  no  issue.  People  v.  Northern  R. 
Co.,  42  N.  Y.  217;  'affirming  53  Barb. 
(N.  Y.)  98. 

A  motion  to  set  aside  a  verdict  for 
irregular  conduct  of  jury.  Smith  v. 
Cheetham,  Col.  &  C.  Cas."  (N.  Y.)  425; 
s.  c,  2  Cai.  (N.  Y.)  3S1. 

A  motion  to  bring  on  trial  by  record. 
McKenzie  v.  Wilson,  Col.  &  C.  Cas. 
(N.  Y.)  428;  s.  c,  2  Cai.  (N.  Y.)  385. 

A  motion  to  set  aside  a  report  of 
referees  for  irregularity,  not  on  the 
merits.  Remsen  v.  Isaacs,  Col.  &  C. 
Cas.  (N.  Y.)  58;  s.  c,  I  Cai.  (N.Y.)  22. 

1.  Erie  R.  Co.  v.  Gould,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  279. 

Where  a  party  intending  to  make  or 
oppose  a  motion  must  have  the  affidavit 
of  a  person  not  a  party  to  use  upon  the 
motion,  the  court  may,  in  its  discretion, 
make  an  order  appointing  a  referee  to 
take  the  deposition  of  that  person. 
The  order  must  be  founded  upon  proof 
by  affidavit  that  the  applicant  intends 
to  make  the  motion,  or  that  notice  of 
the  motion  has  been  given  which  the 
applicant  intends  to  oppose.  The  affi- 
davit must  specify  the  nature  of  the 
motion  and  must  show  that  the  affidavit 
sought  for  is  necessary  thereon,  and 
that  such  person  has  refused  to  make 
an  aff^da^•it  of  the  facts,  which  the  ap- 
plicant verily  believes  are  within  his 
knowledge.  N.  Y.  Code  Civ.  Proc.  5 
885;  Erie  R.  Co.  v.  Gould,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  279;  Fisk  v.  Chicago  etc. 
R.  Co.,  3  Abb.  Pr.,  N.  S.  (N.  Y.)  378; 
Dauchy  v.  Miller,  16  Abb.  Pr.,  N.  S.  (N. 
Y.)  100;  Rogers  v.  Durant,  56  N.  Y. 
669;  Erie  R.  Co.  v.  Champlain,  35H0W. 
Pr.  (N.  Y.)  73;  Brooks  v.  Schultz,  3 
Abb.  Pr.,  N.  S.  (N.  Y.)  124;  Ramsey 
V.  Gould,  39  How.  Pr.  (N.  Y.)  62;  57 
Barb.  (N.  Y.)  398;  McCue  -v.  Tribune 
Assoc,  I  Hun  (N.  Y.)  469;  Williams 
V.  Western  Union  Tel.  Co.,  3  Civ.Proc. 
Rep.  (N.  Y.)  448;  Stubbs  v.  Stubbs,  7 
St.  Rep.  (N.  Y.)  282;  People  v.  Paton, 
20  Abb.  N.  C.  (N.  Y.)  172;  Telly  v. 
Weber,  4  L.  Bull.  3;  Spratt  v.  Hunt- 
ington, 2  Hun  (N.  Y.)  341;  Hodgskm 
V.  Atlantic  etc.  R.  Co.,  3  Daly  (N.  Y.) 
70:  Cockev  !<.  Hurd,  45  How.  Pr.(lN. 
Y.)  70;  Hud.son  River  W.  S.  R.  Co,  v. 
Kay,  14.  Abb.  Pr.  (N.  Y.)  191;  De  Hart 
•£>.  Hatch,  4  Thomp.  &  C.  (N.Y.)  n; 
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The  usual  requisites  of  form  as  to  entitling,^  names  of  par- 
ties, signature,  etc.,  should,  as  a  rule,  be  found  in  the  moving 
papers.  An  omission  to  entitle  the  affidavit  in  the  action,  as  long 
as  it  does  not  mislead,  is  not  fatal.'-*  Where  there  is  no  suit  pend- 
ing, the  moving-papers  should  not  be  entitled.^ 


-  Spratt  V.  Huntington,  4  Thomp.  &  C. 
(N.  Y.)  ,,i;  Knoeppel  v.  Kings  Co. 
Fire  Ins^  Co.,  47  How.  Pr.  (N.  Y.) 
412. 

Prior  to  the  Revised  Statutes  the 
courts  possessed  no  power  to  compel 
the  making  of  an  affidavit  to  be  read  on 
a  non-enumerated  motion.  The  prac- 
tice was  either  to  trust  to  voluntary 
affidavits  or  award  a  feigned  issue. 
Cockey  v.  Hurd,  45  How.  Pr.  (N.  Y.) 
70;  Bacon  v.  Magee,  7  Cow.  (N.  Y.) 
515  and  note. 

1.  If  the  papers  on  which  the  motion 
is  founded  are  properly  entitled,  an  affi- 
davit attached  to  them  may  be  used, 
though  not  entitled.  Anonymous,  4 
Hill  (N.  Y.)  597. 

Where  motion  papers  should  have 
been  entitled  in  both  causes  and  were 
entitled  in  one  cause  onlj',  the  motion 
was  denied.  Parent  v.  Kellogg,  i  How. 
Pr.  (N.  Y.)  70. 

In  an  ordinary  case  of  a  meritorious 
application  the  court  would  disregard 
the  misentitling  of  a  paper  which  could 
not  mislead  the  opposite  partj',  except 
in  those  cases  where  the  mistake  in  the 
title  of  a  sworn  paper  would  exempt 
the  deponent  from  the  punishment  of 
perjury,  although  his  oath  was  false. 

Where  the  party  who  founds  an  ap- 
plication upon  papers  wrongly  entitled 
asks  to  have  his  adversary's  proceedings 
set  aside  for  a  technical  defect,  he  will 
he  held  to  strict  rules,  and  his  motion 
will  be  denied.  Hawley  v.  Donnelly.  8 
Paige  (\.  Y.)  415. 

A  motion  to  adjourn  for  the  want  of 
material  evidence  cannot  properly  be 
granted  when  founded  upon  an  affidavit 
which  is  defective  in  not  being  entitled, 
or  in  not  stating  in  the  body  of  it  the 
action  in  which  the  witness  is  required. 
Irroy  •„.  Nathan,  4  E.  D.  Smith.  (N. 

A  copy  of  an  affidavit  served  on  the 
opposite  party  need  not  be  signed  by  the 
ueponent's  name.  Livingston  ».  C  heet  - 
Man,  2  J.  R.  47g. 

If  the  affidavit  begin  with  the  depon- 
ents name,  it  is  a  sufficient  signing. 
Haff  V.  Spicer,  3  Cai.  (N.  Y.)  190; 
Jackson  v.  Virgil,  3  J.  R.  540. 

In  cases  where   the   opposite   party 


had  an  opportunity  to  inspect  the  orig- 
inal affidavit,  and  the  latter  was  prop- 
erly signed,  it  was  not  necessary  to 
annex  such  signatures  to  the  copy,  nor 
that  the  copy  should  purport  that  the 
original  was  so  signed.  Barker  tj. 
Cook,  16  Abb.  Pr.  (N.  Y.)  83;  Graham 
V.  McCoun,  5  How.  Pr.  (N.  Y.)  353. 

2.  Filer  v.  Sohns,  6  Wis.  118. 

A  motion  to  set  aside  an  order  for  a 
defect  in  the  affidavits  should  not  be 
granted  where  it  appears  that  a  suffi- 
cient affidavit  was  used  on  the  hearing 
of  the  motion,  though  it  was  not  filed. 
Vernam   v.  Holbrook,  5   How.  Pr.  (N. 

Y.)3. 

3.  People  V.  Tioga  Common  Pleas,  \ 
Wend.  (N.  Y.)  291;  Haight  v.  Turner, 
2  Johns.  (N.  Y.)  371;  People  ri.  Dike- 
man,  7  How.  Pr.  (N.  Y.)  124;  Whitney 
V.  Warner,  2  Cow.  (N.  Y.)  499;  Nichols 
V.  Cowles,  3  Cow.  (N.  Y.)  345;  Matter 
of  Bronson,  12  Johns.  (N.  Y.i  460. 

A  motion  for  a  mandamus  must  failif 
founded  on  an  affidavit  which  is  en- 
titled. 

At  the  time  of  making  the  affidavit 
there  is  no  cause  pending  in  the  court. 
People  V.  Tioga  Common  Pleas,  Wend. 
(N.  Y.)  291;  Haight  w.  Turner,  2  Johns. 
(N.  Y.)  371;  People  v.  Dikeman,  7 
How.  Pr.  (N.  Y.)  124. 

An  affidavit  for  a  certiorari  must  not 
be  entitled  in  this  court.  Nichols  v. 
Cowles,  3  Cow.  (N.  Y)  345;  Whitney 
V.  Warner,  2  Cow.  (N.  Y)  499. 

But  it  may  be  entitled  in  the  lower 
court.     Id. 

On  a  motion  to  set  aside  proceedings 
in  a  bail  bond  suit,  affidavit  must  be  en- 
titled in  that  suit  and  not  in  the  actual 
action.  Pell  v.  Jadwin,  3  Johns.  (N. 
Y.)  448;   Phelps  V.  Hall,  5  Johns.  (N. 

Y.)  367- 

In  proceedings  against  parties  to  the 
suit  in  the  ordinary  progress  of  the 
cause,  the  affidavits,  orders  and  petitions 
are  properly  ehtitled  in  the  original 
cause,  as  well  after  an  order  for  an  at- 
tachment has  been  entered  as  before, 
but  to  entitle  them  in  the  manner  of 
the  attachment  is  not  irregular.  Staf- 
ford V.  Brown,  4  Paige  (N.  Y.)  360. 
But  see  In  the  Matter  of  Bronson,  12 
Johns.  (N.  Y.)  460. 
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In  an  affidavit  to  oppose  the  motion,  the  same  formality  is  re- 
quired as  in  moving.^ 

The  absence  of  a  party  being  the  ground  of  a  motion,  his  affi- 
davit must  show  that  his  absence  was  not  voluntary,  and  must 
state  the  circumstances  which  prevented  his  attendance.* 

Arf  affidavit  on  which  a  motion  in  court  is  founded  should  not 
be  made  by  the  clerk  of  the  attorney,  but  by  the  attorney  him- 
self.* It  is  not  sufficient  in  an  opposing  affidavit,  where  the  ad- 
verse party  has  no  opportunity  to  answer  the  same,  to  state  a 
matter  upon  the  belief  of  the  deponent  only.*  But  where  there 
is  an  opportunity  to  answer,  uncontradicted  allegations  upon  in- 
formation and  belief  are  to  be  taken  as  true.*  An  affidavit  can 
be  used  only  for  the  purpose  for  which  it  purports  to  have  been 
taken.** 


1.  Brodhead  v.  Stanton,  I2  How.  Pr. 
(N.  Y.)   278. 

An  affidavit  to  resist  a  motion,  on 
the  ground  that  the  party  has  not  pos- 
. session  of  papers,  is  not  sufficient  if  it  is 
evasive  in  not  showing  how  he  parted 
with  possession.  Hicks  v.  Charlick,  10 
Abb.  Pr.  (N.  Y.)  129. 

New  Matter. — Where  the  party  op- 
posing a  motion  introduces  affidavits 
setting  up  new  matter,'  to  avoid  allfega- 
tions  in  the  affidavits  of  the  moving 
party,  the  latter  may  introduce  new 
affidavits  to  contradict  such  averments 
of  new  matter.  Shearman  v.  Hart,  14 
Abb.  Pr.  (N.  Y.)  358. 

2.  Steele  v.  Com.  3  Dana  (Ky.)  84. 

A  rule  to  take  affidavits  should  speci- 
fy the  purpose  for  which  the  affidavits 
are  to  be  taken.  Scott  v.  Beatty,  23  N. 
J.  L.  256. 

Whenever  the  court  is  moved  for  a 
cassetur,  the  facts  on  which  the  motion 
is  grounded  must  be  proved  by  the  affi- 
davit. United  States  v.  Coolidge,  2  Gall. 
(U.  S.)  364. 

Counter  Affidavits. — When  the  defend- 
ant applies  to  have  a  decree  pro  confes- 
so  set  aside  at  a  subsequent  term  of  the 
court,  the  complainant  may  file  counter 
affidavits.  Wilson  v.  Waters,  7  Coldw. 
(Tenn.)  323. 

3.  Chase  v.  Edwards,  2  Wend.  (N. 
Y.)  283. 

4.  Turner  v.  Foot,  i  Barb.  Ch.  (N. 
Y.)  496;  Melville  v.  Brown,  16  N.J.  'L,. 

363- 

On  Information  and  Belief. — An  affi- 
davit to  support  a  motion  for  a  feigned 
issue,  to  tr3'  the  validity'  of  a  judgment 
by  confession,  must  state  the  facts 
which  induce  the  belief  that  it  is  fraudu- 
lent.    An  affidavit  that  the  mover  be- 


lieves it  to  be  fraudulent  is  not  sufficient. 
Melville  v.  Brown,  16  N.  J.  L.  363. 

In  an  affidavit  for  the  arrest  of  a  de- 
fendant for  fraudulently  obtaining 
goods,  the  facts  which  may  be  within 
the  knowledge  of  the  plaintiff,  such  as 
the  existence  of  the  debt,  and  the  man- 
ner in  which  it  was  contracted,  must  be 
stated  positivelj'.  And  where  any  of 
the  facts  necessarily  rest  upon  infor- 
mation derived  from  others,  such  as  the 
facts  of  the  false  representations  and 
fraud  on  the  part  of  the  defendant,  they 
rriay  be  s,o  stated ;  but  the  sources  of  the 
information,  and  its  nature,  should  be 
particularly  set  out,  and  good  reasons 
given  why  a  positive  statement  cannot 
be  procured.  An  allegation  of  "in- 
formation and  belief"  merely  is  not 
sufficient.  Whitlock  v.  Roth,  10  Barb. 
(N.  Y.)  78. 

5.  Commrs.  of  Excise  v,  Purdy,  13 
Abb.  Pr.  (N.  Y.)  434. 

On  appeal  from  an  order  made  on  a 
motion  where  no  papers  are  read  in  op- 
position to  the  moving  affidavit,  every 
intendment  is  in  favor  of  the  state- 
ments contained  in  such  affidavit. 
Jackson  v.  Smith,  16  Abb.  Pr.  (N.Y.) 
201;  21;  How.  Pr.  476. 

6.  Cutler  V.  Biggs,  2  Hill  (N.  Y.) 
409. 

An  affidavit  used  in  a  motion  to 
change  the  venue  cannot  be  used  as  the 
foundation  of  a  motion  to  set  aside  a  de- 
fault for  want  of  a  plea.  Id. 

Where  the  matters  which  a  moving 
party  must  establish  are  made  out  by 
the  answer  or  proof  of  his  opponent, 
but  not  by  his  own  papers,  he  may  take 
advantage  of  the  point  thus  made  for 
him.  Richards  v.  White,  7  Minn. 
345- 
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Defects  in  motion  papers,  which  might  have  been  remedied  at 
special  term  by  amendment,  cannot  be  cause  for  objection  for  the 
first  time  on  appeal. ^ 

Where  a  party  refused  to  file  afifidavits  or  to  show  them  to  the 
adverse  party,  the  court  properly  refused  to  have  them  read  on  a 
motion  for  a  new  trial.^  The  objection  that  the  plaintiff's  affi- 
davit for  a  trial  de  novo  was  not  served  or  filed  at  the  proper  time 
is  waived  by  the  parties'  going  to  trial.^ 

A  motion  for  an  adjournment  of  the  trial  of  a  cause  must  be 
based  on  an  affidavit,  and  will  not  be  entertained  on  oral  state- 
ments.* But  a  motion  in  arrest  of  judgment  may  be  answered 
orally.^  Afifidavits  in  support  of  motions  for  postponement  of 
trial,  and  for  change  of  venue,  cannot  legally  be  made  parts  of 
the  record,  unless  by  bill  of  exceptions.®  An  application  on  which 
may  be  based  an  arrest  should  be  verified. 

2.  In  Particular— (a)  The  Notice  of  Motion  '''—(See  Filing; 
Notice;  Service  of  Papers;  Time) — i.  Definition. — A  notice 
is  a  written  information  given  to  the  opposite  party  that,  at  a 
certain  time  and  place,  the  party  giving  the  same  will  move  the 


Scandalous  Matter. — If  an  affidavit 
used  on  a  motion,  contains  scandalous 
and  impertinent  matter,  the  proper 
remedy  is  to  suppress  the  entire  affi- 
davit, on  motion,  when  it  is  oifered  to  be 
read.  Opdyke  v.  Marble,  i8  Abb.  (N. 
Y.)  Pr.  375;  Id.  266. 

1.  Jackson  v.  Smith,  16  Abb.  Pr. 
(N.  Y.)  201;  25  How.  Pr.  (N.  Y.)  476. 

2.  Hubble  v.  Osborne,  31  Ind.  249. 
See  also  Hayward  v.  Goldbury,  63 
Iowa  436. 

3.  Hagar  v.  Case}',  30  Wis.  553. 

4.  Brooklyn  Oil  Works  v.  Brown,  38 
Ho'w.Pr.  (N.  Y.)  451;  7  Abb.  Pr.,  N.  S. 
(N.  Y.)  382. 

The  affidavit  must  be  to  the  merits, 
to  the  materiality  of  absent  evidence, 
and  an  assurance  of  probable  attend- 
ance at  the  time  proposed;  and  if  any 
previous  postponement  at  the  instance 
of  the  moving  party  has  raised  a  sup- 
position that  his  motion  is  for  delay 
merely,  there  must  be  special  affidavits 
to  controvert  such  supposition.     lb. 

In  cases  before  a  justice,  motions  for 
adjournments,  after  the  first  one,  are 
addressed  to  the  discretion  of  the  jus- 
tice. If  it  is  desired  in  order  to  procure 
material  testimony,  the  affidavits  must 
show  that  due  diligence  has  been  used. 
Washington  Co.  v.  McCoy,  i  Minn. 
100. 

5.  Babcock  v.  Huntington,  2  Day 
(Conn.)  392;  Kennedy  v.  State,  37  Ind. 
3S5. 

The  court  can  take  no  notice  of  them. 


although  the    clerk   may   have   copied 
them  into  the  transcript.     lb. 

6.  Kelly's  Application,  10  Abb.  Pr. 
(N.  Y.)  20S.  See  also  Smith  v.  Jones, 
4  Robt.  (N.  Y.)  655, 

Where,  on  motion  to  discharge  an 
order  of  arrest,  the  defendant's  affidavit 
was  sufficientl}'  contradicted  by  that  of 
a  disinterested  witness,  the  motion  was 
denied.  Butler  v.  Mcllvaine,  31  How. 
(N.  Y.)  Pr.  379. 

7.  Serving  and  Filing.  —  In  making 
motions  on  notice  the  practice  in  some 
of  the  American  courts,  as  in  Nevj 
Torh,  is  to  serve  on  the  adverse  party 
written  notice  of  intention  to  move,  at 
a  time  and  place  named,  for  specified 
relief;  and  in  this  notice  to  indicate  the 
papers  on  which  the  moving  party  re- 
lies^ In  some  other  States  the  practice 
is  to  file  with  the  clerk  a  written  state- 
ment that  the  party  moves  the  court  for 
such  and  sucli  relief,  and  to  give  the  ad- 
verse party,  in  advance  of  the  hearing, 
a  cop3'  of  this  statement.  In  the  for- 
mer method  a  motion  may  be  defined 
as  an  oral  request  to  the  court,  founded 
usually  on  written  evidence,  and  pre- 
ceded by  a  written  communication  to 
the  adversary,  warning  him  that  the 
application  will  be  made;  and  the  or- 
der of  the  court,  with  this  written 
notice  and  the  affidavits,  etc.,  attached, 
make  the  record.  In  the  other  method 
the  written  statement  filed,  which  is  a 
narrative  suitable  for  the  record  (thus: 
And  now  comes  A  B,  attorney  for  C  D, 
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court  for  a  certain  order,  stating  the  relief  sought.^ 

2.  Contents. — The  cause  or  matter  in  which  the  motion  is  to  be 
made,  together  with  the  names  of  the  parties,  should  appear  in 
the  title  of  the  notice  of  motion.^  If  the  party  served  be  not 
misled,  or  the  papers  be  not  such  as  may  evidently  mislead,  a  mere 
clerical  error  in  the  names  of  the  parties  will  not  prejudice* 
The    notice    should  also  state  the  relief  sought  by  the   motion,* 


and  moves  the  court  that,  etc.),  is  called 
the  motion;  and,  when  notice  is  re- 
quired, written  notice  must  be  given, 
which  is  usually  done  by  serving  a 
copy  of  the  "motion,"  so  called,  with 
an  endorsement  or  other  cominunica- 
tion  stating  the  time  and  place  when  it 
will  be  presented.  Abbott's  New  Prac- 
tice &  Forms,  vol.  2,  p.  157. 

Filing  Motion  Papers. — No  motion 
paper  will  be  considered  as  filed  unless 
the  clerk  shall  have  endorsed  thereon 
the  date  on  which  it  was  filed  and 
signed  his  name  thereto.  Love  v.  Mc- 
Intj're,  3  Tex.  10. 

In  cases  pending  in  court  a  non- 
judicial day,  that  is,  a  day  on  which  no 
record  can  be  kept,  is  not  to  be  counted 
as  a  day  in  calculating  time  for  filing 
motions.  Clerk's  Sav.  Bank  v.  Thomas, 
2  Mo.  App.  367. 

Where  there  is  a  rule  by  statute  that 
motions  filed  in  term  shall  be  filed  at 
least  one  day  before  they  may  be 
argued  or  determined,  the  party  filing 
cannot  avail  himself  of  the  benefit  of 
this  rule,  unless  the  adverse  party  does 
also.     State  v.  Underwood,  76  Mo.  630. 

A  substituted  motion  can  be  enter- 
tained only  when  an  original  has  been 
filed  in  time,  but  cannot  be  produced. 
Magee  v.  Fogerty,  6  Mont.  237. 

When  a  motion  is  argued  and  sub- 
mitted to  court  for  decision,  it  is 
the  duty  of  the  court  to  decide  the 
same  upon  record  as  it  existed  at  that 
time.  Any  papers  filed  after  the  sub- 
mission without  leave  of  the  court  or 
the  knowledge  of  the  judge  will  not  be 
considered  in  reviewing  such  decision. 
Jacoby  v.  Mitchell,  19  Neb.  537. 

1.  Estee's  Pleadings  &  Forms,  vol.  3, 
p.  147. 

2.  Daniel's  Ch.  Prac.  1594;  Davis 
V.  Richards,  2  Month.  L.  Bull.  97. 

In  an  ordinary  case  of  a  meritorious 
application  the  court  would  disregard 
the  misentitling  of  a  paper  which  could 
not  mislead  the  opposite  party.  Haw- 
ley  V.  Donnelly,  8  Paige  (N.  Y.)  415. 

A  notice  of  motion  to  initiate  a 
special  proceeding,  such  as  notice  of  an> 
application  for  a  mandamus,  need  not 


be  entitled.  Abbott's  New  Practice  & 
Forms,  vol.  2,  152. 

Section  728  of  the  N.  Y.  C.  Civ. 
Proc,  having  reference  to  the  disregard 
of  defects  in  affidavits,  does  not  apply  to 
a  notice  of  motion.  Clickman  v.  Click- 
man,  I  N.  Y.  611. 

Notice  of  a  motion  affecting  an  ac- 
tion, but  in  which  no  parties  are 
named,  will  not  bind  the  party  upon 
whom  it  is  served.  Eastman  v.  Moore, 
14  Iowa  586. 

A  notice  which  does  not  give  the 
Christian  or  baptismal  name  of  one  of 
the  parties  mentioned  therein  is  too  in- 
definite and  uncertain,  and  may  be 
stricken  from  the  files.  Henricksen  v. 
Mudd,  33  111.  476. 

3.  Quick  V.  Merrill,  3  Cai.  (N.  Y.) 
133.  But  see  Laudland  v.  Adams,  2 
How.  Pr.  (N.  Y.)  98. 

4.  Parsons  v.  Copland,  5  Mich.  143; 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75;  Alexander  v.  Eaten,  i  Cai. 
(N.  Y.)  152;  Barker  v.  Walbridge,  14 
Minn.  469. 

"I  will  move  the  circuit  court  for 
judgment  against  3'ou  and  your  .se- 
curities for  State  revenue  due  the  State 
of  Tennessee,"  in  a  notice  of  motion, 
sufficiently  describes  the  cause  of  ac- 
tion. Brown  v.  State,  8  Heisk.  (Tenn.) 
871. 

It  is  irregular  to  move  to  quash  a 
notice  of  motion  on  the  ground  of  an 
insufficient  description  of  the  cause  of 
action.  The  proper  remedy  is  by  de- 
murrer. Dawson  v.  Shaver,  i  Blackf. 
(Ind.)  204. 

Sheriffs. — A  notice  to  hold  a  sheriff 
liable  for  moneys  collected  by  him 
on  execution  should  co.ntain  a  state- 
ment of  everything  to  be  proved. 
Broughton  v.  State  Bank,  6  Port. 
(Ala.)  48. 

A  notice  of  motion  by  a  surety  to  be 
exonerated  as  bail  without  words  to 
show  that  it  issues  from  the  sheriff, 
calls  on  the  attorney  to  dp  nothing 
more  than  apprise  the  sheriff  that  he 
has  received  such  notice.  Buckman  v. 
Carnley,  9  How.  Pr.  (N.  Y.)  180. 

A  notice  to  an  ex-sheriff  of  a  mo- 
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tion  for  judgment  for  money  due  the 
board  of  education  which  failed  to 
show  on  its  face  that  he  had  been  or- 
dered to  pay  over  such  money  to  his 
successor  was  held  fatally  defective. 
Licking  Dist.  Board  of  liducation  v. 
Parsons,  22  W.  Va.  5S0. 

In  deciding  a  motion  against  a 
sheriff  for  failing  to  pay  over  the 
amount  of  an  execution,  it  was  held 
that  the  question  before  the  jury  in 
such  cases  is  not  only  whether  the 
money  was  collected,  but  whether  it 
was  collected  by  virtue  of  the  particu- 
lar execution  described  in  the  notice, 
and  that  a  misdescription  in  the  execu- 
tion is  a  fatal  defect.  Johnson  v.  Gray, 
6  Ala.  276.  'A  variance  between  the 
/.  fa.  described  in  the  notice  and  the 
one  produced  in  evidence  cannot  be 
aided  by  the  production  of  the  original 
ji.  fa.,  whicli  corresponded  with  the 
notice,  the  motion  being  upon  an  alias 
fi.fa.  Walker  v.  Turnipseed,  8  Ala.  679. 

Other  and  Further  Relief. — Where  a 
party  in  his  notice  of  motion  asks  for 
a  specific  relief  "and  for  such  other 
further  relief  or  order  as  may  be  just," 
the  court  maj'  afford  any  relief  the 
facts  of  the  case  may  seem  to  call  for. 
Landis  v.  Olds,  9  Minn.  90;  Rogers  v. 
Toole,  II  Paige  (N.  Y.)  212;  Barstow 
V.  Randall,  5  Hill  (N.  Y.)  518;  Jackson 
V.  Stiles,  I  Cow.  (N.  Y.)  135;  Bissell 
V.  New  York  Cent.  R.  Co.,  67  Barb. 
(N.  Y.)  385;  Martin  v.  Kanouse,  9 
Abb.  Pr.  (N.  Y.)  370,  note;  Ferguson 
f.  Jones,  12  Wend.  (N.Y.)  241;  Stearns 
V.  Kenyon,  5  Hill  (N.  Y.)  519;  Van 
Slyke  t>.  Hyatt,  46  N.  Y.  259.  This 
rule  should  never  be  allowed  to  operate 
as  a  surprise  in  any  respect  upon  the 
opposite  party,  or  to  deprive  him  of  the 
privilege  of  being  heard  in  argument 
and  by  proof  as  to  the  further  relief  to 
be  granted.  Landis  v.  Olds,  9  Minn.  90. 

A  motion  to  dissolve  an  injunction 
"and  for  other  and  further  relief"  was 
denied  at  special  term,  and  the  general 
term  on  appeal  ordered  a  new  defend- 
ant to  be  joined  in  the  action.  Held, 
that  this  order  was  regular,  being  au- 
thorized by  the  prayer  for  other  relief. 
Martin  v.  Kanouse,  2  Abb.  Pr.  (N.  Y.) 
370;  Walkinshaw  v.  Perzel,  7  Robt. 
(N.  Y.)  606;  32  How.  Pr.  (N.  Y.)  310. 

The  complaint  may  be  set  aside  on  a 
motion  to  set  aside  a  summons  for 
varying  froip  the  complaint  under  the 
prayer  for  other  and  further  relief.  Rid- 
der  V.  Whitlock,  12  How.  Pr.  (N.  Y.) 
2™;  Boington  v.  Lapham,  14  How.  Pr. 
(«.  Y.)  360. 


Where  an  answer  contained  two  de- 
fences and'  plaintiff  moved  for  judg- 
ment for  frivolousness  of  the  answer, 
and  one  defence  was  held  good  and  the 
other  frivolous,  held,  that  the  latter 
defence  might  be  stricken  out  under  the 
notice  that  plaintiff  would  ask  other 
and  further  relief.  Hecker  v.  Mitchell, 
?  Abb.  Pr.  (N,  Y.)  453.  See  also 
kreitz  V.  Frost,  5  Abb.  Pr.  N.  S.  (N. 
Y.)  277;  Beatty  v.  O'Connor  (Ind.), 
5  N.  E.  881. 

Striking  out  irregular  proceedings 
may  be  ordered  under  a  prayer  for 
general  relief  in  a  notice  of  motion  to 
amend  such  proceedings.  Boylen  v. 
McAvoy,  29  How.  Pr.  (N,  Y.)  278. 

If  a  party  has  mistaken  the  practice, 
and  moved  for  an  order  to  which  he  is 
not  entitled,  it  must,  in  general,  be  dis- 
cretionary with  the  court  whether,  un- 
der the  words  "and  for  such  and  further 
order,"  it  will  grant  other  relief  or  not; 
and  the  order  denying  such  relief  is 
not  appealable  to  the  court  of  appeals. 
Van  Slyke  v.  Hyatt,  46  X.  Y.  259. 

A  motion  to  vacate  an  order  of  ar- 
rest and  for  relief  does  not  embrace  a 
motion  to  reduce  the  bail.  The  ques- 
tions are  entirefy  distinct  and  depend 
on  different  facts.  Smith  v.  Spalding, 
30  How.  Pr.  (N.  Y.)  339. 

If  a  notice  of  motion  to  strike  out 
matter  from  a  pleading  contains  a  gen- 
'eral  prayer  for  relief,  it  inay  be  consid- 
ered as  made  under  section  152  of  the 
N.  Y.  Code  of  Proc;  so  that  in  a 
proper  case  a  whole  defence  or  answer 
may  be  struck  out.  Blake  v.  Eldred, 
18  How.  Pr.  (N.  Y.)  240.  But  an  or- 
der striking  out  the  whole  of  a  pleading 
is  not  warranted  by  a  notice  of  motion 
to  strike  out  specified  parts  of  it  and 
for  other  and  further  relief.  Mott  v.  Bur- 
nett, 2  E.  D.  Smith  (N.  Y.)  50.  But 
see  Fosdick  •?;.  Groff,  22  How.  Pr.  (N. 
Y.)  158. 

A  party  cannot  on  default  take  costs 
of  the  motion  under  a  general  clause 
in  a  notice  of  motion  asking  "for  other 
and  further  relief."  Notice  of  the  ap- 
plication for  costs  should  have  been 
given  in  the  notice  of  motion.  North- 
rop V.  Van  Dusen,  5  How.  Pr.  (N.  Y.) 
134;  Ward  V.  Sands,  lo  Abb.  N.  C. 
(N.  Y.)  60.  See  also  Potter  v.  Smith, 
9  How.  Pr.  (N.  Y.)  262;  McLean  v. 
Hoyt,  56  How.  Pr.  (N.  Y.)  351;  Tracy 
V.  Humphrey,  i  Code  R.,  N.  S.  (N.Y.) 
197. 

But  the  fact  that  the  notice  does 
not  ask  for  costs  does  not  make  it  error 
to  grant  them  if  the  motion  is  opposed; 
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though  the  common  practice  under 
these  circumstances  is  to  refuse  them. 
Jones  V.  Coolc,  ii  Hun  (N.  Y.)  230. 

Alternative  Notice.— "Such  other  and 
further  order  in  the  premises  as  to  the 
court  may  seem  just"  is,  in  substance, 
an  alternative  notice,  and  that  of  the 
most  indefinite  liind.  It  says  that  if  the 
moving  party  cannot  have  what  he 
specifies,  he  will  ask  in  its  place  what- 
ever the  court  maj'  think  proper  to 
give  instead.  Clark  w.  Clark,  11  Abb. 
N.  C.  (N.  Y.)  333. 

1.  Freeborn  v.  Gla2er,  10  Cal.  337; 
Corwith  V.  State  Bank,  8  Wis.  376; 
Bowman  v.  Sheldon,  5  Sandf.  (N.  Y.) 
657;  Brower  T<.  Brooks,  i  Barb.  (N.Y.) 
423;  3  How.  Pr.  (N.  Y.)  243;  Harina 
t;."  Curtis,  i  Barb.  Ch.  (N.  Y.)  263; 
Ellis  V.  Jones,  6  How.  Pr.  (N.  Y.)  296; 
Wilson  V.  Wetmore,  i  Hill  (N.  Y.) 
216;  Boyd  V.  Weeks,  6  Hill  (N.  Y.)  71. 

Where  it  is  sufficiently  obvious  from 
the  relief  sought  that  there  could  be 
but  one  ground  for  granting  such  a  mo- 
tion, the  court  may  tr.eat  the  demand 
for  relief  as  a  sufficient  indication  of 
the  ground.  Bowman  v.  Sheldon,  5 
Sandf  (N.  Y.)  657. 

A  notice  should  describe  a  cause  of 
action  with  as  much  certainty  and  par- 
ticularity as  are  required  in  a  declara- 
tion. Dawson  v.  Shaver,  i  Blackf. 
(Ind.)  204. 

Equity  Practice. — The  equity  practice 
requiring  the  notice  of  motion  to  specify 
the  particular  point  intended  to  be  in- 
sisted upon  applies  only  to  cases  where 
the  opposite  party  has  a  right  to  answer 
the  matters  of  the  objections  by  affi- 
davit, or  to  amend,  or  to  perfect  his  de- 
fective proceedings  on  proper  terms. 
Hanna  v.  Curtis,  i  Barb.  Ch.  (N.  Y.) 
263. 

Under  the  two  hundred  and  tenth 
rule,  the  reasons  to  be  stated  in  the 
notice  of  motion  to  strike  out  need  not 
be  more  particular  when  the  objection 
is  to  a  bill  or  to  an  answer  by  way  of 
cross-bill,  than  would  be  required  on 
demurrer;  or,  where  it  is  to  an  answer, 
than  would  be  required  in  exceptions  to 
an  answer.  Westervelt  v.  Ackerson, 
35  N.  J.  Eq.  43. 

If  the  ground  of  a  motion  was  fully 
stated  in  the  moving  affidavits  and  dis- 
tinctly sought  to  be  met  by  the  op- 
posing affidavits,  and  was  actually 
discussed  in  the  court  below,  though 
not     sufficiently    pointed    out    in    the 


notice  of  motion,  the  order  will,  never- 
theless, not  be  reversed  on  appeaU  Liv- 
ermore  v.  Bainbridge,  14  Abb.  Pr.,  N. 
S.  (N.  Y.)  232.  See  also  Brower  v. 
Brooks,  3  How.  Pr.  (N.Y.)  243;  Ellis  v. 
Jones,  6  How.  Pr.  (N.  Y.)  296. 

Sufficiently  Specific.  —  A  notice  of 
motion  for  judgment  is  sufficiently 
specific  if  it  be  so  plain  that  the  de- 
fendant cannot  mistake  its  object,  how- 
ever wanting  it  may  be  in  technical 
accurac3'.  St.  George  Di.st.  Board  of 
Education  v.  Parsons,  12  W.  Va.  308, 

314- 

But  a  notice  of  motion  for  judgment 
on  account  of  the  frivolousness  of  the 
answer,  pr  "for  such  or  further  order  as 
the  justice  may  deem  proper  to  grant," 
is  not  sufficiently  specific  for  the  de- 
manding of  judgment.  The  words 
"judgment"  or  "relief"  are  necessarj- 
for  this.  Darrow  v.  Miller,  5  How.  Pf. 
(N.  Y.)  247. 

Notice  of  a  motion  to  set  aside  a 
judgment,  on  the  ground  that  it  was 
improperly  entered,  refers  sufficiently 
to  the  objection  that  the  judgment  was 
entered  without  authority.  Hicks  v. 
Breman,  10  Abb.  Pr.  (N,  Y.)  304; 
Marquat  v.  Mulvy,  9  How.  Pr.  (N.  Y.) 
460;  Lewis  V,  Graham,  16  Abb.  Pr. 
(N.  Y.)  126. 

General  notice  of  a  motion  to  dissolve 
an  injunction  for  want  of  equity  is 
sufficient;  but  if  there  be  special  ground 
not  touching  the  equity,  it  should  be 
stated.  Morris  Canal  etc.  Co.  v.  Bart- 
lett,  3  N.  J.  Eq.  9;  Brown  v.  Winans, 
II  N.  J.  Eq.  267. 

Not  Sufaclently  Specific. — A  notice  of 
motion  for  a  new  trial  which  merely 
states  that  the  motion  will  be  asked  be- 
cause the  evidence  is  insufficient  to 
justify  the  verdict,  is  not  sufficiently 
specific.  The  notice  should  have  speci- 
fied the  particulars  in  which  such  evi- 
dence is  insufficient.  Froman  v,  Pat- 
terson (Mont.),  24  Pac.  Rep.  692. 

Stating  the  grounds  for  a  motion  for 
a  new  trial  in  the  words  of  the  statute 
was  held  to  be  not  sufficiently  specific. 
Barnard  v.  Graham,  14  Ind.  322.  So 
in  the  case  of  an  appHcation  to  have  an 
attachment  discharged.  Freeborn  v. 
Glazer,  10  Cal.  337. 

Several  Grounds.— Whe»e  there  are 
several  grounds  on  which  a  motion  may 
be  granted,  those  upon  which  the  mov- 
ing part}'  means  to  rely  must  be  dis- 
tinctly stated,  either  in  the  notice  or  in 
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the  affidavits  that  accompany  it,  and  to 
the  grounds  thus  stated  the  party  will 
be  confined  upon  the  hearing.  Bowman 
II.  Sheldon,  5  Sandf.  (N.  Y.)  657; 
Mayor  etc.  of  N.  Y.  -v.  Lyon,  24  How. 
Pr.  (N.  Y.)  280. 

An  order  granting  a  motion  on  a 
ground  not  mentioned  in  the  notice 
should  be  reversed  on  appeal.  Barker 
V.  Cook,  40  Barb.  (N.  Y.)  2^4;  3^  How. 
Pr.  (N.  Y.)   190;   16   Abb.  Pr.   (N.  Y.) 

83- 
Two  Grounds. — The    joinder   of   two 

distinct  grounds  in  the  notice  of  mo- 
tion is  not  an  objection  available  on 
demurrer.  McMahan  v.  Kyle,  9  Port, 
(Ala.)  W'  See  also  Womack  v.  Nich- 
ols, 39  Miss.  320. 

Legal  Principles. — It  is  to  be  observed 
in  the  application  of  the  principle  above 
stated  in  the  text,  the  adverse  party  has 
a  right  to  know  what  grounds  of  fact 
and  what  defects  in  the  proceedings,  if 
any,  are  relied  on,  but  has  not  strictly 
aright  to  be  informed  what  legal  prin- 
ciples the  moving  party  intends  to  in- 
voke. Abbott's  New  Practice  &  Forms, 
vol.  2,  p.  147. 

1.  Glenny  v.  Langdon,  94  U.  S.  604; 
Crane  v.  Crofoot,  i  How.  Pr.  (N.  Y.) 
19.1. 

One  certain  time  only  must  be  speci- 
fied in  the  notice  of  motion;  it  cannot 
be  named  in  the  alternative.  Crane  v. 
Crofoot,  I  How.  Pr.  (N.  Y.)  191. 

The  date  on  which  the  term  of  the 
court  is  to  commence  need  not  appear 
in  the  notice  (Grgen  v.  Green,  7  Ind. 
113),  nor,  in  Alabama,  the  day  of  the 
term  when  the  motion  is  to  be  made. 
McRae  v.  Colclough,  2  Ala.  74; 
Welch  V.  Fourier,  6  Ala.  516. 

In  fact,  the  adding  of  a  particular 
day  for  a  motion,  which  is  several 
terms  forward,  may  be  rejected  as  sur- 
plusage. Jackson  v.  Brownson,  4  Cow. 
(N.-Y.)  451;  Wolfe  V.  Horton,  3  Cai. 
(N.  Y.)  86;  Crawford  v.  Branch  Bank, 
7  Ala.  205. 

That  the  notice  was  for  Tuesday  in- . 
stead  of  Monday,  as  long  as  the  mis- 
take did  not  mislead,  was  immaterial. 
Botten  V.  Harrison,  3  Bos.  &  Pull,  i; 
Wolfe  V.  Horton,  3  Cai.  (X.Y.)  86.  So 
where  it  was  for  Monday  instead  of  for 
Tuesday.  Bander  v.  Covill,  4  Cow. 
•(N.Y.)6d.  ■ 

Next  Term. —  Where   the   notice   in- 


"at  the  next  term,  etc.,  to  be  holden  in 
1841,"  the  fair  inference  was  that  the 
motion  was  to  be  submitted  to  the  term 
of  the  court  next  succeeding  the  time 
when  the  notice  was  issued.  Crawford 
V.  Branch  Bank,  7  Ala.  205. 

A  notice  for  next  term  is  good. 
Avery  v.  Cadugan,  i  Cow.  (N.  Y.) 
230. 

Reinstatement.  —  Where  the  notice 
of  the  motion  to  dismiss  an  appeal  des- 
ignated no  time  for  the  hearing,  the 
cause  will  be  reinstated.  Glenny  v. 
Langdon,  94  U.  S.  604. 

"Or  as  soon  tbereafter  as  counsel  can 
be  heard,"  is  usually  inserted  in  the 
notice  after  the  designation  of  the 
time.  These  words  are  superfluous, 
and  the  party  may  make  his  motion  on 
any  other  day  in  term.  Anonvmous,  i 
Johns.  (N.  Y.)  143. 

Stand  Over. — All  such  motions  as  are 
not  heard  on  the  day  for  which  they 
are  noticed,  in  consequence  of  the  ina- 
bility of  the  court  to  hear  the  same, 
stand  over  as  a  matter  of  course  until 
the  next  day,  unless  a  different  disposi- 
tion should  be  made  hy  the  direction  of 
the  judge  or  the  consent  of  the  parties. 
The  fact  that  a  calendar  of  motions  is 
not  made  at  chambers  is  no  reason  why 
this  practice  should  not  obtain.  The 
calendar  is  employed  in  the  Saturday 
chambers  of  the  court  to  apprise  the 
judge  of  the  titles  of  the  actions,  and 
to  arrange  the  order  in  which  the 
causes  should  be  heard  or  tried.  It  is 
not  at  all  essential  to  the  continuance 
of  the  cause  before  him;  and  when  he 
adjourns,  all  matters  before  the  court 
on  that  day  on  notice  and  not  heard, 
stand  over  without  further  order 
whether  he  has  or  has  not  a  calendar, 
until  the  ia.y  to  which  he  adjourns. 
Clerke,  J.,  in  Mathis  v.  Vail,  10  How. 
Pr.  (N.  Y.)  45S. 

Regular  Motion  Day. — The  time  men- 
tioned in  the  notice  must  be  one  of  the 
days  appointed  for  motions,  unless 
special  leave  has  been  obtained  to 
make  the  motion  on  some  other  day. 
The  first  day  of  the  term  is  usually 
the  motion  day.  In  New  York  all 
enumerated  motions  should  be  noticed 
for  the  first  day  of  the  term  on  a  notice 
of  eight  days;  nonenumerated  motions 
will  be  heard  on  the  first  day  and 
Thursday  of  the  first  week  and  on  Fri- 


formed  the  defendant  that  the  plaintiff    day  of  each   succeeding  week.     Where 
■would  move  for  judgment  against  him     notice   cannot   be  given    for   the    first 
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and  place  1  of  the  making  of  the  motion,  and  affidavits, 
papers  on  file,  etc.,  upon  which  it  will  be  founded.**  Where 
the  motion  is  for  irregularity,  the  notice  must  specify  the 
irregularity   complained  of.        It   must  be    made  at  the  earliest 


day  of  a  special  term  because  the 
subject  matter  of  the  motion  arises  so 
late,  it  may  be  given  at  a  subsequent 
day  at  the  peril  of  the  party.  Anony- 
mous, i8  Wend.  (N.  Y.)  515. 

1.  Bodwell  V.  Wilcox,  Col.  &  C.  Cas. 
(N.  Y.)  367;  2  Cai.  (N.  Y.)  104.  But 
when  it  is  notorious  where  the  different 
terms  of  the  court  are  held,  it  is  no 
fatal  defect  to  omit  the  designation  of 
the  place  in  the  notice  of  motion.  Bod- 
well V.  Wilcox,  2  Cai.  (N.  Y.)  104; 
Brown  v.  State,  8  Heisk.  (Tenn.)  871. 

If  notice  of  the  place  and  time  at 
which  a  motion  by  an  administrator 
for  the  sale  of  the  lands  of  the  deceased 
was  to  be  made  has  not  been  given  to 
the  persons  interested,  the  Sale  is  void. 
Chicago  etc.  R.  Co.  v.  Cook,  43  Kan. 
83;  Mickel  V.  Hicks,  ig  Kan.  578;  s.  c, 
27  Am.  Rep.  161. 

"While  it  is  the  better  practice  to 
specify  distinctlj'  that  the  application 
will  be  made  to  the  court  when  such  is 
intended,  yet,  when  an  application  to 
the  court  for  action  within  the  exclu- 
sive jurisdiction  of  the  court  is  de- 
scribed as  an  application  to  the  judge  of 
the  proper  court,  in  the  absence  of 
special  circumstances  creating  an  ex- 
ception, we  should  hold  it  sufficient." 
Yale  V.  Edgerton,  11  Minn.  271, 

Although  the  judge's  chambers  are 
mentioned  as  the  place  of  hearing,  this 
does  not  tend  to  characterize  the  busi- 
ness to  be  transacted  as  what  is  techni- 
cally known  as  chamber  business,  for 
the  court  may  properly  be  held  therein 
and  the  language  may  well  be  con- 
sidered as  designating  merely  the  place 
of  holding  the  court.  Yale  v.  Edger- 
ton, II  Minn.  271. 

But  in  People  v,  Sessions,  10  Abb. 
N.  C.  (N.  Y.)  192,  the  case  of  an  order 
which  should  have  been  made  at  cham- 
bers, the  extreme  view  was  taken  that, 
whereas  a  special  term  must  be  held 
by  a  single  judge,  and  as  the  judge,  who, 
in  fact,  held  it  when  the  motion  was 
made,  is  the  identical  one  specified  in 
the  notice  of  motion,  before  whom  at 
special  term  it  would  be  made,  the  ad- 


inserted  after  "before  me,"  in  an  order 
to  show  cause,  were  held  to  be  surplus- 
age. Rogers  v.  Baere,  i  Month.  L. 
Bull.  45; 

Court  Adjourned  to  aiambers.— 
Where  the  special  term  is  adjourned  to 
the  chambers  of  the  judge  holding  it, 
ex  farte  motions,  which  should  have 
been  heard  before  the  court,  may  be 
made  at  such  adjourned  term.  Re 
Wadley,  29   Hun  (N.  Y.)  I2. 

A  motion  which  cannot  be  enter- 
tained, except  by  the  court  on  notice, 
cannot  be  heard  at  a  special  term  ad- 
journed to  the  chambers  of  the  judge 
holding  it,  unless  bj'  consent  of  all  the 
parties.  Re  Wadley,  29  Hun  (N.  Y.) 
12. 

2.  Corwith  v.  State  Bank,  8  Wis. 
376. 

On  notice  of  a  motion  to  dissolve  an 
injunction  given  before  answer  filed, 
an  answer  filed,  after  the  motion,  though 
it  be  filed  before  the  day  fixed  by  the 
notice  for  the  hearing  of  the  motion, 
cannot  be  read  in  support  of  it.  There 
must  be  a  new  notice.  A  party  has  a 
right  to  expect  that  the  motion  will  be 
grounded  on  the  case  as  it  existed  at 
the  time  of  the  notice.  Cattell  v.  Nel- 
son, 7  N.  J.  Eq.  122. 

But,  in  California,  it  was  held  that, 
though  a  notice  of  a  motion  to  dissolve 
an  injunction  states  that  the  motion  will 
be  "based  upon  the  papers,  pleadings  and 
records  in  said  cause,  and  upon  affida- 
vits hereafter  to  be  filed,"  the  court  may 
hear  evidence  outside  of  that  mentioned 
in  the  notice,  if  necessary.  Younglove 
V.  Steinman,  80  Cai.  375. 

Upon  the  Record. — Where  a  reference 
was  made  in  general  terms  that  the 
motion  would  be  founded  on  certain 
records  and  papers — held,  insufficient. 
Corwith  V.  State  Bank,  8  Wis. 376. 

But  where  a  motion  is  based  upon 
the  record  generally,  as  often  is  the 
case  on  a  motion  to  dismiss  an  appeal, 
it  is  a  sufficient  designation  thereof  to 
say  that  the  motion  will  be  made  "upon 
the  record"  in  the  case,  or  "all  the  pro- 
ceedings in  this  action,"  at  least  unless 


dition  to  the  name  of  the  judge  of  the  "the  redl  objection  is  founded  merely 
clause  "at  the  next  special  term,"  efc,  upon  some  specific  part  which  then 
may  be  rejected  as  surplusage.  ought  to  be   pointed  out.    Broome   v. 

The  words  "or  one  of  the  justices"     Taylor,  5  Wk.  Dig.  181. 
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opportunity, 
waived.* 


or  the   irregularity  will  be  deemed  to    have    been 


1,  Lewis  V.  Graham,  i6  Abb.  Pr. 
(N.  Y.)  126;  Bishop  V.  Empire  Trans. 
Co.,  5- J.  &  Sp.  (N.  Y.)  12;  Lalor  v. 
Fisher,  2  Robt.  (N.  Y.)  669;  Perkins  v. 
Mead,  22  How.  Pr.  (N.  Y.)  476;  Sel- 
over  V.  Forbes,  22  How.  Pr.  (N.  Y.) 
477;  Barker  v.  Cook,  40  Barb.  (N.  Y.) 
254;  25  How.  Pr.  (N.  Y.)  igo;  Rule  37 
(1S88)  of  the  general  rules  of  the 
Supreme  Court  of  N.  Y. 

It  is  not  sufficient  to  state  the  irregu- 
laritj'  in  the  moving  affidavit  onl^. 
The  notice  of  motion  must  point  it  out. 
Montrait  v.  Hutchins,  49  How.  Pr. 
(N.  Y.)  105;  Coit  V.  Lambeer,  2  Code 
Rep.  (N.  Y.)  79. 

Irregularities  not  referred  to  on  the 
motion  papers  are  not  available  on  ap- 
peal. Shipman  v.  Shafer,  14  Abb.  Pr. 
(N.  Y.)  449.  This  rule  does  not  apply 
beyond  irregularities  strictly  so  called. 
Mojarrieta  v.  Saleny,  80  -N.  Y.  547. 
Thus,  the  entry  of  judgftient  against  a 
minor.  Peck  v.  Coler,  20  Hun  (N.  Y.) 
534;  or  by  confession  upon  an  insuffi- 
cient statement,  Winnebrenner  v.  Ed- 
gerton,  8  Abb.  Pr.  (N.  Y.)  419;  30 
Barb.  (N.  Y.)  185;  17  How.  Pr.  (N.  Y.) 
363;  a  motion  to  open  a  sale  on  the 
ground  of  surprise,  Kellogg  v.  Howell, 
62  Barb.  (N.  Y.)  280;  the  issuing  of  an 
execution  in  violation  of  a  stay  of  pro- 
ceedings, Jackson  v.  Smith,  16  Abb. 
Pr.  (N,  Y.)  201;  25  How.  Pr.  (N.  Y.) 
476,  are  not  irregularities  within  the 
meaning  of  the  rule,  but  substantial 
grievances.  See  also  Graham  v.  Pinck- 
ney,  7  Robt.  (N.  Y.)  147;  Skinner  v. 
Noyes,  7  Robt.  (N.  Y.)  228;  Dauchy 
V.  Miller,  16  Abb.  Pr.,  N.  S.  (N.  Y.)  100; 
Harder  t;.  Harder,  26  Barb.  (N.Y.)  409; 
Blake  v.  Locy,  6  How.  Pr.  (N.  Y.)  108. 

On  a  motion  to  vacate  a  notice  on 
the  ground  of  irregularity  merely,  the 
mover  is  not  entitled  to  appeal  to  the 
favor  of  the  court  on  the  merits.  Asin- 
ari  V.  Volkening,  2  Abb.  N.  C.  (N.  Y.) 
454- 

Not  a  Mere  Irregularity. — Where  an 
answer  was  served  by  leave  of  court, 
and,  nevertheless,  an  entry  of  judgment 
by  default  for  want  of  an  answer  was 
made,  this  error  is  not  a  mere  irregular- 
ity falling  within  the  rule  of  the  supreme 
court,  which  requires  the  notice  of 
motion  to  specify  the  irregularity  com- 
plained of  Decker  v.  Kitchen,  21 
Hun  (N.  Y.)  332. 

An  order  founded  on  a  notice  to  set 


aside  the  judgment  for  "irregularity"  is 
not  appealable.  But  where  the  notice 
specifies  the  irregularity  as  "in  this,  to 
wit:  an  entering  by  judgment  and  filing 
a  record  thereof  subsequent  to  a  full 
and  complete  settlement,"  this  was  not 
held  a  mere  irregularity,  and  the  order 
was  considered  as  an  appealable  one. 
Marquat  v.  Mulvy,  9  How.  Pr.  (N.  Y.) 
460. 

Afarmative  Demonstration. — No  rule 
is  better  settled  than  that,  on  a  motion 
to  set  aside  proceedings  of  this  kind  for 
irregularity,  the  part}'  must  state  the 
grounds  of  his  motion,  and  show  affirm- 
atively the  defect  or  omission  of  which 
he  complains,  and  by  affidavit  or  other- 
wise must  create  such  a  presumption  as 
will  cast  upon  the  other  party  the  bur- 
den of  proving  that  his  proceedings  are 
regular.  Park  v.  Park,  80  N.  Y.  156; 
Baker  v.  Stephens,  10  Abb.  Pr.,  N.  S. 
(N.  Y.)  i;  Lalor  v.  Fisher,  2  Robt. 
(N.  Y.)  669. 

Waiver  of  Irregularity. — When  there 
has  been  an  irregularity,  if  the  party 
overlook  it  and  take  subsequent  steps 
in  the  cause,  he  cannot  afterwards- 
revert  back  to  the  irregularity  and  ob- 
ject to  it.  Pearson  f.  Rauling,  i  East 
77;  D'Argent  v.  Vivant,  i  East  330; 
Fox  V.  Money,  1  Bos.  &  Pul.  250;  King 
V.  Perry,  5  T.  R.  464;  Petrie  v.  White, 
4  T.  R.  10. 

At  first,  it  was  questioned  whether 
the  rule  was  not  confined  to  cases 
where  the  party  complaining  of  the  ir- 
regularity had  taken  some  subsequent 
step,  but  in  Downs  v.  Witherington,  2 
Taunt.  243,  it  was  held  to  apply  equally 
where  the  party,  with  knowledge  of  the 
irregularity,  remained  passive,  and  al- 
lowed the  other  party  to  take  a  subse- 
quent step;  and  in  Thorpe  v.  Beer,  2 
Barn.  &  Aid.  548,  as  indicating  the  gen- 
eral policy  of  the  courts  upon  the  sub- 
ject, it  was  held  that,  where  a  party 
moves  for  irregularity,  he  is  bound  to 
state  every  irregularity  of  which  he 
wishes  to  take  advantage,  and  is  con- 
sidered to  have  waived  all  those  which 
he  does  not  state  at  the  time.  The  prin- 
ciple of  this  rule  applies  equally,, 
whether  the  motion  is  made  before  or 
after  judgment. 

Too  Late. — In  Jones  v.  Dunning,  2 
Johns.  Cas.  (N.  Y.)  74,  the  defendant 
moved  after  judgment,  and  the  court 
denied  the  application   on    the  ground 
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The  notice  should  be  signed  by  a  party  or  attorney  entitled  to 
move.i  When  the  name  is  signed  without  qualification  it  is  a 
general  appearance.^  If  the  appearance  is  meant  to  be  for  a 
specific  purpose,  as,  for  example,  the  making  of  the  motion,  the 
limitation  should  be  stated  in  the  notice.* 

It  is  essential  that  the  notice  and  other  motiort  papers  should 
be  properly  addressed  to  all  the  attorneys  opposed,  otherwise 
those  to  whom  they  are  not  addressed  may  appear  and  obtain  an 
order  for  costs  for  not  moving,  even  where  the  motion  has  been 
made.'*' 

3.  Service^ — (See  also  SERVICE  OF  PAPERS). — Copies  of  the 
afifidavits  and  other  papers  on  which  the  motion  is  to  be  founded 


that  he  had  suffered  two  terms  of  the 
court  to  go  by,  when  it  was  to  be  pre- 
sumed that  they  had  notice  of  the  pro- 
ceedings against  them;  and  to  the  same 
effect  are  Rowan  v.  Lytle,  4  Cow. 
(N.  Y.)  91 ;  Sharp  v.  Pell,  10  Johns.  (N 
Y.)  497;  Mayor  etc.  of  N.  Y.  v.  Lyons, 
24  How.  Pr.  (N.  Y.)  280.  See  also  Bris- 
ton  V.  Payton,  2  T.  B.   Mon.  (Ky.)  gi. 

Excuse  for  Delay, — The  papers  on  a 
motion  founded  on  irregularity  must 
show  an  excuse  for  dela3'  if  the  motion  be 
not  made  at  the  earliest  opportunity 
and  before  taking  any  other  step  than 
one  in  resistance  of  the  irregularity. 
Lawrence  f.  Jones,  15  Abb.  Pr.  (N.  Y.) 
no;  Persse  v.  Willet,  14  Abb.  Pr.  (N. 
Y.)  119. 

The  order  to  show  cause,  which 
brought  before  the  court  the  motion  in 
which  the  order  appealed  from  was 
made,  does  not  specify  the  grounds  of 
irregularity.  This  would  have  been  a 
sufficient  ground  for  denying  the 
motion  to  set  aside  the  judgment  for 
irregularity',  and  we  canpot  saj'  from 
the  papers  that  the  motion  was  not 
denied  on  that  ground.  Sutherland, 
J.,  in  Lewis  v.  Graham,  16  Abb.  Pr. 
(N.  Y.)  126. 

1.  Buckman  v.  Carnley,  9  How.  Pr. 
(N.  Y.)  180;  Potter  v.  Tuttle,  2  Wend. 
(N.  Y.)  254.  The  signature  may  be 
printed.  Barnard  2'.  Heydrick,  49Barb. 
(N.  Y.)  62;  Brainerd  v.  Heydrick,  32 
How.  Pr.  (N.  Y.)  97. 

Where  the  plaintiff's  attorney  be- 
lieved at  the  time  of  receiving  the  notice, 
and  still  believes,  that  the  initial  of  the 
name  subscribed  to  the  notice  was  S 
and  not  T,  and  the  court  are  satisfied 
from  an  inspection  of  the  paper  that  he 
might  well  so  believe,  the  motion  was 
denied.  Potter  v.  Tuttle,  2  Wend.  I'N. 
Y.)  254. 

2.  Kelsey  v.  Covert,  15  How.  Pr.  (N. 


Y.)  92;  Baxter  v.  Arnold,  9  How.  Pr. 
(N.  Y.)  445;  Ayres  v.  Western  R.  Co., 
48  Barb.  (N.  Y.)  132. 

But  it  has  been  held  that  the  signa- 
ture of  motion  papers,  though  it  may 
be  a  sufficient  appearance  to  waive 
irregularities,  is  not  sufficient  under  the 
code  to  entitle  a  defendant  to  notice  of 
further  proceedings.  Douglas  v.  Ha- 
berstro,  8  Abb.  N.  C.  (N.  Y.)  2^0. 

3.  Baxter  v.  Arnold,  9  How. "Pr.  (N. 

Y.)  445- 

The  usual  qualifying -words  are  "ap- 
pearing specially  for  the  purpose  of 
making  this  motion,  and  for  no  other 
purpose,"  or  words  of  similar  effect. 
Signing  without  qualification  as  "attor- 
ney for  defendant,"  upon  a  paper  served, 
admits  the  jurisdiction  of  the  person. 
Abbott's  New  Practice  and  Forms,  vol. 
2,  158. 

4.  Anderson  v.  Vandenburgh,  i  How. 
Pr.  (N.  Y.)  212. 

B.  Service  of  Notice  of  Motion  Kot 
Process. — In  a  case  by  motion  there  is 
nothing  upon  which  the  court  can  act 
until  the  motion  is  made  in  court  and 
entered  of  record.  Then,  and  not  until 
then,  the  court  has  the  cause  before  it, 
after  which,  it  is  continued  in  court 
until  It  may  be  finally  heard.  Before 
the  motion  is  thus  made  and  entered  of 
record,  the  defendant  can  take  no  step 
whatever  in  the  matter.  There  is  noth- 
ing to  dismiss,  for  there  is  no  process 
returned  into  court  by  which  the  court 
can  recognize  the  case.  The  notice  is 
a  private  paper  in  the  hands  of  the 
party  who  gives  it,  and  does  not  belong 
to  the  court  until  the  motion  is  made 
and  it  is  produced  in  evidence.  It 
is  true  a  sheriff  may  serve  a  copy, 
and  his  return  is  evidence  of  the 
fact  of  service,  but  he  does  not  deliver 
the  paper  in  court,  because  it  is  a,  pri- 
vate paper  and  Is  handed  to  the  party 
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must  be  served  with  the  notice  of  motion. ^  A  party  has  a  right 
to  presume  that  the  copies  of  the  papers  served  upon  him  are  true 
copies  of  the  originals.  Where  they  are  essentially  defective  the 
motion  cannot  be  heard. **  But  a  variance  between  the  copy  of  a 
paper  served  and  the  original  is  not  fatal  unless  calculated  to  mis- 
lead or  prejudice  the  party  served."* 


who  gives  it.  So  he  may  serve  notice 
to  take  depositions,  and  his  return  is  ev- 
idence of  the  fact,  but  in  either  of  these 
cases  a  private  individual  may  serve 
the  notice,  and  such  service,  when  ap- 
proved by  him,  is  as  good  as  if  it  had 
been  served  by  the  public  officer. 
Green,  J.,  in  Cheatham  v.  Howell,  6 
Yerg.  (Tenn.)  311. 

See  \  802  of  N.  Y.  C.  Civ.  Proc, 
where  the  statute,  in  reference  to  ser- 
vice of  papers,  says  this  article  does  not 
apply  to  the  service  of  a  summons  or 
o\i\tr  f  races s.  See  also  Younglove  v. 
Steinman,  80  Cal.  375. 

Sufficient  Service.  —  Motion  papers 
sent  by  mail  too  late,  if  followed,  after 
they  are  actually  received,  by  personal 
service  of  notice  of  the  motion,  and  that 
it  would  be  upon  those  papers,  are  suf- 
ficiently served.  Van  Benthuysen  v. 
Stevens,  14  How.  Pr.  (N.  Y.)  76. 

The  notice  of  motion  cannot  be 
quashed  and  the  cause  dismissed  by 
insufficient  service;  only  the  service  at 
most  could  be  affected  and  a  continu- 
ance brought  about.  Cheever  v.  Lane, 
3  Iowa  296. 

1.  Corwith  V.  State  Bank,  8  Wis.  182; 
Brown  v.  Ricketts,  2  John.  Ch.  (N.  Y.) 
+25;  Fitzroy  v.  Card,  Col.  &  C.  (N.  Y.) 
69;  Grover  v.  Green,  Col.  &  C.  (N.  Y.) 
Cas.  190;  Sutherland  v.  Brandner,  34 
Hun  (N.  Y.)  519;  Stern  v.  Knapp,  52 
N.  Y.  Super.  Ct.  14;  Steuben  Co.  Bank 
ii.  Alberger,  75  N.  Y.  179. 

On tlie  Records. — Stating  that  a  notice 
ofmotion  is  based  on  the  records  does 
not  satisfy  the  rule  requiring  the  notice 
and  the  papers  or  records  on  which  it  is 
founded,  to  be  served  on  the  attorney. 
Corwith  V.  State  Bank,  8  Wis.  376. 

Motions  on  tlie  Pleadings. — But  in  mo- 
tions that  are  to  be  heard  on  the  plead- 
ings it  is  never  necessary  to  serve  copies 
on  any  of  the  parties  to  the  suit,  since 
these  are  already  in  the  possession  of 
the  parties.  Therefore,  a  motion  to 
vacate  an  order  for  an  injunction  made 
upon  service  of  a  notice  of  motion, 
merely  stating  that  the  motion  would 
be  founded  on  "a  copy  of  the  injunction 
and  papers  served  therewith  on  the  de- 
fendant," was  held  sufficient.   Newbury 


V.  Newbury,  6  How.  (N.  Y.)  Pr.  182. 
See  also  Van  Benthuj'sen  v.  Stevens, 
14  How.  Pr.  (N.  Y.)  70. 

On  a  motion  against  one  not  a  party 
to  the  suit  the  papers  to  be  used  must 
be  served  with  the  notice.  Newbury  v. 
Newbury,  6  How.  Pr.  (N,  Y.)  182; 
Morley  v.  Green,  n  Paige  (N.  Y.)  240; 
a.  c,  42  Am.  Dec.  112. 

Supplemental  Affidavits. — The  service 
of  copies  of  other  motion  papers,  in 
addition  to  those  served  with  the  notice 
ofmotion,  if  such  service  be  made  before 
the  expiration  of  the  time  for  due  ser- 
vice, and  such  papers  are  accompanied 
by  a  notice  that  the  originals  of  which 
they  are  copies  will  be  relied  on  in  sup- 
port of  the  motion,  is  proper.  It  is  ab- 
solutel3'  essential,  however,  that  the 
copies  of  the  supplemental  affidavits  be 
served  the  same  length  of  time  before 
the  day  mentioned  in  the  notice  of  mo- 
tion as  is  necessary  for  the  service  of 
copies  of  the  principal  affidavits. .  An 
'excuse  for  not  obtaining  affidavits  for 
the  motion  until  it  is  too  late  for  noti- 
cing the  motion  for  the  first  day  of  the 
term,  will  warrant  a  notice  for  a  subse- 
quent day  in  the  term,  but  not  a  short 
notice.  Wilcox  v.  Howland,  6  Cow. 
(N.  Y.)  576. 

2.  Chesebro  v.  Chesebro,  21  Mich, 
506.  See  also  Littlejohn  v.  Munn,  3 
Paige  (N.  Y.)  280;  Johnson  v.  Casev, 
3  Robt.  (N.  Y.)  710. 

Where  the  motion  papers  are  badly 
defaced  with  interlineations  and  eras- 
ures, the  motion  will  be  denied.  Henry 
V.  Bow,  20  How.  Pr.  (N.  Y.)  215; 
Johnson  v.  Casey,  28  How.  Pr.  (N.  Y.) 
492;  3  Robt.  (N.  Y.)  710. 

3,  Union  Furnace  Co.  v.  Shepherd, 
2  Hill  (N.  Y.)  413;  Chatham  Nat. 
Bank  v.  Merchants'  Nat.  Bank,  i  Hun 
(N.  Y.)  708. 

Omissions. — Tlie  omission  to  include 
the  jurat  in  the  copy  of  the  affi'davit 
served  will  be  disregarded.  Graham  v. 
McCoun,  %  How.  Pr.  (N.  Y.)  353; 
Barker  v.  Cook,  16  Abb.  Pr.  (N.  Y.) 
83;  25  How.  Pr.  (N.  Y.)  190;  40  Barb. 
(N.  Y.)  254. 

Nor  need  it  contain  the  name  of  the 
magistrate  before  whom  it  was  sworn. 
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The  service  must  be  made  on  the  attorney  of  the  opposite  party, 
if  he  has  appeared  by  attorney,  otherwise  on  the  party  himself.^ 
Every  person  specially  interested  has  a  right  to  notice  of  motion 


Livingston  v.  Cheetham,  2  Johns.  (N. 
Y.)  479. 

Defects  in  the  copies  of  the  papers 
served,  but  which  do  not  exist  in  the 
papers  themselves  upon  which  the  ap- 
plication is  made,  will  be  disregarded 
on  the  hearing.  Chatham  Nat.  Bank 
V.  Merchants'  Nat.  Bank,  i  Hun  (N. 
Y.)  702. 

Change  of  Reading. — Where  the  read- 
ing of  a  notice  of  motion  is  that  the 
plaintiff  "did"  move,  etc.,  on  a  day  sub- 
sequent to  the  date  of  the  notice,  "did" 
will  be  understood  to  mean  "will." 
Harris  xk  Bradford,  4  Ala.  214. 

1.  Byington  v.  Call,  36  Kan.  455; 
Anonymous,  11  N.J.  L.  94;  Corwith  v. 
State  Bank,  8  Wis.  376;  Cheatham  v. 
Howell,  6  Yerg.  (Tenn.)  311. 

A  defendant's  failure  to  answer  does 
away  with  his  right  of  service  of  a 
notice  of  an  application  for  an  injunc- 
tion. Becker  v.  Hager.  8  How.  Pr. 
(N.  Y._)  68. 

Service  may  be  made  by  delivery  to 
the  attorney  personally  (N".  Y.  C.  Civ. 
Proc,  §  796) ;  or  through  the  postoffice  by 
■depositing  the  notice  properly  enclosed 
in  a  post-paid  wrapper,  in  the  postoifice 
■of  the  party  or  attorney  serving  it, 
directed  to  the  person  to  be  served,  at 
the  address,  within  the  State,  desig- 
nated by  him  for  that  purpose,  upon  tlie 
preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designa- 
tion, at  his  place  of  residence,  or  the 
place  where  he  keeps  an  office,  accord- 
ing to  the  best  information  which  can 
conveniently  be  obtained  concerning 
the  same;  or  during  his  absence  from 
his  office,  by  leaving  the  paper  with  his 
partner  or  clerk  therein,  or  with  a  per- 
son having  charge  thereof;  or,  if  there 
is  no  person  in  charge  of  his  office,  and 
the  service  is  made  between  six  o'clock 
in  the  morning  and  nine  o'clock  in  the 
■evening,  either  by  leaving  it  in  a  con- 
spicuous place  in  his  office,  or  by  depos- 
iting it,  enclosed  in  a  sealed  wrapper, 
directed  to  him,  in  his  office  letter- 
box; or,  if  the  office  is  not  open  so  as 
to  admit  of  leaving  the  paper  therein, 
and  there  is  no  office  letter-box,  hy 
leaving  it  at  his  residence,  within  the 
State,  with  a  person  of  suitable  age  and 
discretion.     Id.,  §  797. 

Where  a  part}'  to  an  action,  who  has 


appeared  in  person,  resides  without  the 
State,  or  his  residence  cannot  with 
reasonable  diligence  be  ascertained, 
and  he  has  not  designated  an  address, 
within  the  State,  upon  the  preceding 
papers,  service  of  a  paper  upon  him 
maj'  be  made  by  serving  it  on  the  clerk. 
Id.,  §  800. 

In  a  case  where  the  mode  of  service 
is  prescribed  by  law  such  provisions 
must  be  strictly  complied  with.  N.  Y. 
C.  Civ.  Proc,  §  802. 

The  application  for  substituted  ser- 
vice of  a  notice  of  motion  is  made  by 
ex  parte  motion  supported  by  affidavit. 
Daniel's  Ch.  Prac,  p.  1596. 

Where  an  attorney  is  retained,  even 
though  only  to  confess  judgment,  ser- 
vice of  notice  of  motion  to  vacate  satis- 
faction must  be  on  him  and  not  on  the 
party,  and  this  though  he  was  consti- 
tuted attorney  for  the  purpose  of  con- 
fessing judgment.  Wardell  v.  Eden,  2 
Johns.  Cas.  (N.  Y.)  121. 

When  the  attorney  of  one  party  be- 
comes incapacitated,  the  opposite  party 
must  be  given  personal  or  other  equiv- 
alent notice  to  appoint  a  new  attorney, 
otherwise  he  is  not  bound  to  take  notice 
of  the  proceedings.  Thirty  days,  is 
sufficient  notice,  and  it  need  not  be  by 
order  of  court.  Given  v.  Driggs,  3  Gal. 
(N.  Y.)  150. 

Upon  the  death  of  the  solicitor  of  the 
plaintiifs,  who  were  nonresidents,  notice 
of  an  order  for  the  appointment  of 
another  solicitor  was  allowed  to  be  sent 
by  mail,  directed  to  them  according  to 
their  address  in  the  bill.  Draper  -u. 
Holland,  3  Edw.  (N.  Y.)  272. 

New  Service. — Where  a  copy  of  the 
declaration  with  notice  of  order  to 
plead  has  been  served  on  defendant 
personally,  an  attorney,  whose  notice  of 
retainer  is  afterwards  served,  is  not  en- 
titled to  new  service,  but  the  rule  runs 
from  the  service  on  defendant.  Kleecke 
V.  Styles,  3  Johns.  (N.  Y.)  250;  Has- 
kins  V.  Snowden,  2  Johns,  Cas.  (N.  Y.) 
2S7. 

Agent. — Notice  of  a  motion  to  be 
made  in  term,  served  on  an  agent  in 
vacation,  need  not  be  on  the  agent  of 
the  attorney  in  that  place  only  in  which 
the  court  is  to  sit.  Chapman  v,  Ray- 
mond, 8  Johns.  (N.  Y.)  360;  Caines  v. 
Gardner,  11  Johns,  (N,  Y,)  89. 
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and  an  opportunity  to  be   heard,  unless  there   is  good   cause  for 
haste  and  concealment. ' 


1.  Baylor  v.  McGregor,  i  Stew.  ^:  P. 
(Ala.)  15S;  Stringer  i'.  Echols,  46  Ala. 
61;  Coburn  v.  Ames,  57  Cal.  joi; 
Arata  v.  Tellurium  Min.  Co.,  65  Cal. 
340;  Hefflon  z'.  Bowers,  72  Cal.,  270; 
Hughes  -  ti.  McCoy,  11  Colo.  591; 
Mallam  v.  Higenbotham,  10  Colo.  264; 
Craig  V.  McKinney,  72  III.  305;  Hunt 
ti.  Tirjtham,  21  111.  639;  Townsend  v. 
Wisner,  62  Iowa  672;  Chicago  etc.  R. 
Co.  i/.  Estes,  71  Iowa  603;  Keener  v. 
Lyon,  31  Iowa  277;  Gorham  v.  Luck- 
«tt,  6B.  Mon.  (Ky.)  146;  Thompson  v, 
Mylne,  4'La.  An.  206;  Hennen  v.  New 
Orleans  etc.  R.  Co.,  20  La.  An.  544; 
Haley  v.  Williams,  8  Smed.  &  M. 
(Miss.)  4S7;  Daniels  v.  Winslow,  2 
Minn.  113;  Rogers  v.  Ladd,  117  Mass. 
334;  George  v.  Middough,  62  Mo.  •549; 
Maloney  v.  Hunt,  29  Mo.  App.  379; 
Pratt  I'.  Rice,  7  Xev.  123;  Den  v.  Fen,  17 
N.J.  L.  354;  Isnard  d.  Cazeau,  i  Paige 
(N.  Y.)39;  Hewitt  t'.  Howell,  S  How. 
Pr.  (N.  Y.)  346;  Ostrander  v.  Harper, 
14  How.  Pr.  (N.  Y.)  16;  Mooney  v. 
British  Commercial  L.  Ins.  Co.,  9  Abb. 
Pr.,  N.  S.  (N.  Y.)  103;  Rice  v.  Ehle,  i;s 
N.Y.  518;  Smith  v.  Green,  14  Hun  (N. 
Y.)  529;  Hungerford  v.  Cushing,  2 
Wis.  411. 

The  notice  of  any  order  in  a  cause 
may  properly  be  given  to  the  attorney 
of  record.     Rogers-  v.  Ladd,  117  Mass. 

334- 

A  party  is  entitled  to  notice  of  the 
fixing  of  a  rule  which  has  previously 
been  continued  indefinitely.  Hennen 
V.  New  Orleans  etc.  R.  Co.,  20  La. 
An.  544. 

Necessity  of  Notice. — Where  a  stat- 
ute gives  a  remedy'  by  motion  and  is 
silent  about  notice,  the  defendant  is  en- 
titled to  reasonable  notice.  To  support 
a  judgment  founded  on  such  a  motion, 
it  must  appear  afBrmatively  that  notice 
■was  given;  it  is  not  sufficient  that  the 
record  shows  that  the  parties  appeared 
by' their  attorneys.  Brown  v.  Wheeler, 
3  Ala.  217. 

After  Judgment. — Parties  are  not  pre- 
sumed to  be  in  court  after  final  judg- 
ment. Any  motion  in  the  cause,  there- 
fore, made  after  that  time,  materially 
affecting  the  interests  of  the  adverse 
party,  must  be  on  notice.  De  Witt  v. 
Munroe,  20  Tex.  289;  Stringer  v. 
Echols,  46  Ala.  61;  Murray  ti.  Tardy, 
19  Ala.  710. 

The    substitution  .  on    motion    after 


judgment  of  a  declaration  for  the  orig- 
inal lost  one  was  considered  imma- 
terial, and  was  permitted  without  notice 
to  the  defendant.  Wilkerson  v.  Bran- 
ham,  5  Ala.  608;  Williams  v.  Powell,  9 
Port.  (Ala.)  493. 

When  proceedings  have  been  stayed 
for  twenty  days  by  an  order,  the^-  can- 
not be  further  stayed  without  notice  to 
the  adverse  partv.  Anonymous,  5 
Sandf.  (N.  Y.)  656";  Stevens  v.  Moore, 
4  Sandf.  (N.  Y.)  674. 

Ordinarilv,  service  of  a  notice  upon 
the  opposite  party  is  sufficient,  but  on  a 
motion  by  one  of  several  defendants  to 
change  the  place  of  trial,  notice  must 
be  given  to  the  other  defendants.  Mairs 
V.  Remsen,  3  Code  Rep.  (N.  Y.)  138. 

ChargeaMe  with  Knowledge. — iV  party 
moving  for  an  order  is  chargeable  with 
knowledge  of  its  being  obtained.  He 
must  take  care  to  inform  himself,  and 
if  he  do  not  he  is  liable  for  his  default. 
This  is  always  so  when  the  plaintift' 
obtains  a  rule  for  a  new  trial,  with  the 
costs  to  abide  the  event  of  the  suit,  for 
there  the  defendant  has  nothing  to  do 
previous  to  his  proceeding.  Mottram 
V.  Mills,  I  Sandf.  (N.  Y.)  671. 

The  want  of  a  notice  for  an  original 
hearing  to  which  a  party  is  entitled  can- 
not be  cured  \iy  a  subsequent  motion  to 
vacate  an  order  which  may  have  been 
made,  or  by  an  appeal  from  such  order. 
There  is  no  rule  that  such  motion  or 
appeal  is  a  waiver  of  want  of  notice, 
nor  should  there  be.  McLean  v. 
Tompkins,  18  Abb.  Pr.   (X.  Y.)  24. 

But  where,  on  a  motion  to  discharge 
a  receiver,  all  parties  were  not  notified, 
it  was  held  that  such  failure  to  give 
notice  was  not  such  an  irregularity  as 
to  justify  a  reversal  of  an  order  of  dis- 
charge.    Coburn  v.  Ames,  57  Cal.  201. 

No  Other  Notice  Necessary. — A  party 
once  in  court  must  take  notice  of  a  mo- 
tion filed  during  a  term  of  court  for 
final  judgment.  Wagner  v.  Tice,  36 
Iowa  599. 

Parties  brought  into  court  by  the 
service  of  process  are  bound  to  take 
notice  of  the  orders  made  in  reference 
to  the  case.  Yonge  v.  Broxson,  23 
Ala.  684;  Smith  v.  Brittenham,  98  111. 
188;  Haley  v.  Williams,  8  Smed.  &  M. 
(Miss.)  487. 

Notice  of  a  motion  to  be  made  on 
the  25th  was  given.  On  the  22nd  the 
court  adjourned  to  the  31st.    Held,  that 
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Where  special  provision  is  not  otherwise  made  by  law,  or  by  the 
general  rules  of  practice,  the  notice  of  motion  and  the  accompany, 
ing  papers  must  be  served  at  least  eight  days  before  the  hearing, 
unless  the  time  is  shortened  by  an  order  to  show  cause.' 


the  motion  might  be  heard  on  the  first 
motion  day  without  a  new  notice. 
Piatt  V.  Robinson,  lo  Wis.  128. 

An  intervener  is  presumed  to  be  al- 
ways in  court,  ready  to  plead,  and  can- 
not complain  of  a  want  of  notice  of  -an 
order  in  open  court  between  the  orig- 
inal parties.  Thompson  v.  Mylne,  4 
La.  An.  206. 

Waiver  of  Objection  to  Notice. — Op- 
posing a  motion  waives  objection  taken 
on  appeal,  for  the  first  time,  of  want  of 
notice  of  motion.  Reynolds  v.  Harris, 
14  Cal.  667;  s.  c,  76  Am.  Dec.  459. 
See  also  Ladd  v.  Ingham,  3  How.  Pr. 
(N.  Y.)  90;   Smith  v.  State,  i  Kan.  365. 

If  a  party  is  present  in  court  when  a 
motion  is  made  by  the  other  party,  and 
takes  no  notice  of  such  motion,  he  can- 
not complain  if  the  court  proceeds  to 
hear  the  motion  at  once.  Petrie  v. 
People,  40  111.  334. 

Not  Entitled  to  Notice. — But  though  a 
defendant  has  appeared  he  is  not  en- 
titled to  notice  of  an  application  for  an 
order  to  arrest  him,  nor  for  an  injunc- 
tion before  he  has  answered.  Pro- 
visional remedies  are  not  ordinary  pro- 
ceedings. Becker  v.  Hager,  8  How. 
Pr.  (N.  Y.)  68.  Defendants  in  a  suit 
who  do  not  appear  are  concluded  with- 
out the  service  of  any  other  notice 
upon  them  than  the  primary  process  in 
all  proceedings  which  they  had  reason 
to  anticipate,  McLean  v.  Tompkins, 
18  Abb.  Pr.  (N.  Y.)  24. 

Not  Sufttcient  to  Show  Notice. — The 
certificate  of  a  judge  that  counsel  of 
the  adverse  party  was  in  court  when  a 
motion  was  made,  but  without  stating 
that  such  counsel  had  notice  and  knowl- 
edge of  the  motion,  is  not  sufficient  to 
show  notice  to  him.  Shotwell  v.  Row- 
ell,  30  Ga.  557. 

When  Notice  Not  Necessary. — The  de- 
fendant, by  agreement,  may  waive  a 
notice  of  motion  required  to  be  given 
by  the  sixty- seventh  rule  of  the  court. 
Fraser  v.  Ryan,  4  Rich.  (S.  Car.)  460. 

If  a  replevin  bond  is  void  for  defects 
ap4)arent  on  the  record,  no  notice  of 
the  motion  to  quash  it  is  necessary. 
M'Cormick  v.  Young,  3  J.  J.  Marsh. 
(Ky.)  180. 

Where  the  amendment  is  of  course, 
though  the  court  require  the  entry  of 


the  order  to  amend  the  pleading,  notice 
of  the  or<Jer  need  not  be  given.  Anony- 
mous, 3  Wend.  (N.  Y.)  424. 

In  Georgia,  notice  of  a  motion  to  es- 
tablish copies  of  office  papers,  alleged 
to  be  lost  or  destroyed,  is  not  indis- 
pensably necessary.  Saunders  v.  Smith, 
3  Ga.  121. 

A  judge  may  vacate  or  modify  an 
injunction  order  without  notice,  but 
ihis  should  not  be  done  except  in  ur- 
gent cases.  Bruce  v.  Delaware  etc. 
Canal  Co.,  8  How.  Pr.  (N.  Y.)  440; 
Conover  v.  Ruckman,  33  N.  J.  Eq.  303. 

When  Bond  Given, —  To  violate  an 
original  injunction  granted  ex  parte, 
modified  on  motion  of  the  defendant, 
without  notice  to  the  plaintiif,  on  bond 
by  the  defendant,  is  no  contempt,  as 
the  judge  had  a  right  to  modify  the 
order  under  > Cal.  Prac.  Act,  §  334.  If 
he  erred  in  so  doing,  the  remedy  of  the 
plaintiff  is  by  appeal;  he  cannot  have  a 
mandamus  to  compel  an  attachment 
for  contempt.  Fremont  v.  Merced 
Min,  Co.,  9  Cal.  18. 

1.  N.  Y.  C.  Civ.  Proc,  §  780;  Rogers 
V.  McElhone,  20  How.  Pr.  (N.  Y.)  441; 
Merritt  v.  Slocum,  6  How.  Pr.  (N.  Y.) 
350;  Androvette  v.  Bowne,  15  How. 
Pr.  (N.  Y.)  75;  Sixth  Ave.  R.  Co.  v. 
Gilbert,  71  N.  Y.  434;  People  v.  Nich- 
ols, 79  N.  Y.  582. 

Against  Objection. — To  grant  a  mo- 
tion on  a  shorter  notice  against  objec- 
tion is  in  itself  error,  irrespective  of  the 
merits  of  the  order,  unless  the  court 
has  sanctioned  a  shorter  notice  by  grant- 
ing an  order  to  show  cause.  Rogers  v. 
McElhone,  12  Abb.  Pr.  (N.  Y.)  292; 
20  How.  Pr.  (N.  Y.)  441;  Salters  v. 
Shepperd,  11  Week.  Dig.  189. 

Notice  of  a  motion, to  prove  exhibits 
at  the  hearing,  must  be  served  four  days 
before  the  hearing.  Consequa  v.  Fan- 
ning, 2  Johns.  Ch.  (N.  Y.)  481. 

Notices  to  defendants  that  an  injunc- 
tion would  be  moved  for,  delivered  to 
them  six  days  before  the  commence- 
ment of  the  term,  held  sufficient.  New 
York  V.  Connecticut,  4  Dall.  (U.  S.)  i. 

Satisfies  the  Statute.— Filing  and 
serving  notice  of  a  motion  within  the 
time  fixed  by  statute  requiring  a  person 
"to  appear  in  court  and  move,"  satisfies 
the   statute,  though'  the  motion  is  not 
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Counter-affidavits  may  be  read  in  opposition  to  a  motion  with- 
out having  been  served.* 

4.  Procedure  and  Effect. — A  motion  noticed  for  a  particular 
day  should  be  made  on  that  day,  and  either  tried  or  continued  to 
some  subsequent  day,  unless  prevented  by  some  unavoidable 
accident.^  The  court  has  power,  however,  on  sufficient  excuse 
shown,  to  hear  the  motion  on  a  day  other  than  the  regular  motion 
day.*     Having  received  notice,  a  party  is  bound  to  pay  attention 


brought  on  for  hearing  in  open  court 
until  after  the  time  has  expired.  Conk- 
lin  V.  Johnson,  34  Iowa  266. 

A  notice  of  a  motion  served  more  than 
twenty  dajs  after  the  service  of  a  com- 
plaint to  strike  matter  from  the  com- 
plaint, is  void.  Bowman  v.  Sheldon,  5 
Sandf.  (N.  Y.)  657. 

Keasonable  Notice. — The  length  of 
time  necessary  to  constitute  reasonable 
notice  will,  in  some  degree,  depend  upon 
tlje  peculiar  circumstances  of  each  par- 
ticular case,  and  must  be  left  necessa- 
rily to  the  legal  discretion  of  the  judge 
or  court  to  which  the  application  is 
made.    Berry  v.  Wilkinson,  2    111.   164. 

A  defendant  was  presumed  to  have 
had  reasonable  notice  of  the  motion 
when  it  appeared  that  he  had  notice 
and  made  no  objection  at  the  time  tha"t 
it  was  not  reasonable.  Ballard  v. 
Whitlock,  18  Graft.  (Va.)  235. 

Sufflcient  Notice. — Ignorance  of  the 
rule  of  the  court  requiring  eight  days' 
noticei  will  not  be  received  as  an  excuse 
for  not  giving  sufficient  notice.  Anony- 
mous, 3  Wend    (N.  Y.)  280. 

Sliort  notice,  or  oinission  of  notice, 
should  be  allowed  only  in  exceptional 
cases.  Androvette  v.  Bowne,  4  Abb. 
Pr.  (N.  Y.)  440;  15  How.  Pr.  (N.  Y.) 
75- 

In  a  proper  case  the  court  will  give 
leave  to  serve  short  notice  (i.  e.,  one 
clear  day)  of  the  intention  to  make 
the  motion,  and  sometimes  even 
along  with  service  of  the  writ  of  sum- 
mons commencing  the  action,  and  be- 
fore the  defendant  or  defendants  have 
appeared  to  the  writ.  Brown's  Law 
Diet. 

Wis.  Rev.  Stat,  ch.  132,  §  27,  only 
requires  the  eight  days'  notice  of  appli- 
cation for  relief,  etc.,  where  the  defend- 
ant has  given  notice  of  an   appearance 


not  regulated  according  to  the  Practice 
act,  the  time  within  which  the  party 
moving  for  a  new  trial  mav  file  his  no- 
tice, will  commence  running  from  the 
time  of  the  service  of  the  decision.  Pol- 
hemus  v.  Carpenter,  42  Cal.  375. 

Computation  of  Time. — (See  Deposi- 
tions, 5  Am.  &  Eng.  Encyc.  of 
Law  593.)  In  .  the  service  of  a 
notice  of  a  motion  ■  Sunday,  when 
an  intervening  day,  is  to  be  concluded 
in  the  computation  of  time.  Corey  v. 
Hiliker,  15  Mich.  314.  But  it  seems 
where  the  time  is  less  than  a  week, 
Sunday  intervening  should  be  excluded 
in  the  computation  of  the  time  for  serv- 
ice. Whipple  V.  Williams,  4  How.  Pr. 
(N.  Y.)  28. 

In  the  computation  of  time  required 
to  be  given  in  serving  notice  of  motion, 
the  usual  route  of  travel — in  this  case 
the  railroad — and  not  the  actual  dis- 
tance, must  govern.  Raymond  c. 
Hinckson,  15  Mich.  517. 

In  computing  the  time,  the  day  of 
serving  the  notice  is  excluded,  and  that 
appointed  by  the  notice  is  included. 
Thus,  notice  for  a  Monday' must  be  served 
on  or  before  the  Saturdav  week  previous; 
notice  for  a  Tuesday,  on  or  before  the 
Monday'  week  previous.  Abbott's  New 
Practice  and  Forms. 

1.  Lathrop  v.  Hicks,  2  Dougl.  (Mich.) 
223. 

2.  Com.t'.  McClelland,  Hardin  (Ky.) 
31;  Foster  v.  Wade,  4  Mete.  (Ky.)  252; 
Allen  V.  Beekman,  42  Wis.  185;  Ver- 
novy  t'.  Tauney,   3   How.   Pr.   (N.  Y.) 

Notice  of  a  motion  against  a 
sheriff  was  given  for  the  fourth 
day  of  the  next  term.  On  the  third 
day  of  the  term,  this  order  was  made: 
"Notice  filed,  and  ordered  to  lie  over." 
At    a   subsequent     term,   the    plaintiff 


before  the  expiration  of    his   time  for     renewed  his  motion   and  judgment  was 


Sayles   -u.   Davis,  22   Wis. 


answering, 
225. 

Wben  Time  Will  Commence  Running. 

—When  no   written   findings   are  filed 
St  the  decision   of  the   cause,   and   are 


rendered  by  default.  Held,  that  no 
motion-  was  pending,  and  that  the  judg- 
ment was  void.  Foster  v.  Wade,  4 
Mete.  (Ky.;  252, 

3.  Pihtard  v.  Ross,  2  Johns.  (N.  Y.) 


15  C.  of  L.— 58 
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i86;  Fink  v.  Bryden,  3  Johns.  (N.  Y.) 

244;  Jackson  v. ,  2   Cai.  (N.  Y.) 

259;  Lusher  v.  Walton,  i  Cai.  (N.  Y.) 
150;  Bayard  v.  Malcolm,  3  Cai.  (N.  Y.) 
102;  Kane  v.  Scofield,  2  Cai.  (N.  Y.) 
368;  Hatch  V.  Andrews,  i  Month.  L. 
Bull.  59;  Vernovj'  v.  Tauney,  3  How. 
Pr.  (N.  Y.)  359;  Whipple  v.  Williams, 
4  How.  Pr.  (N.  Y.)  28. 

Notice  of  a  non-enumerated  motion 
may  be  for  an  enumerated  day,  if  ac- 
companied by  an  excuse  for  not  being 
given   for    the    first   day.     Jackson    v. 

,  2  Cai.   (N.  Y.)  259.     See  also 

Pintard  v.  Ross,  2  Johns.  (N.  Y.)  186. 

Where  an  attorney  misapprehends 
the  rule  of  practice,  the  court  will  per- 
mit him  to  give  new  notice  of  a  motion 
for  a  subsequent  day  in  term  on  new 
affidavits.  Fink  v.  Bryden,  3  Johns. 
(N.  Y.)  244.  See  also  Lusher  v.  Wal- 
ton, I  Cai.  (N.  Y.)  150. 

The  mistake  of  counsel  in  forgetting 
the  day  on  which  the  term  commenced, 
even  though  his  partner  appeared  as 
attorney  of  record,  was  lield  sufficient 
excuse.  Bayard  v.  Malcolm,  3  Cai.  (N. 
Y.)  102. 

Where  a  motion  noticed  for  the  first 
daj-  of  a  team  cannot  be  made  on  that 
daj',  because  the  court  stands  adjourned, 
it  may  be  taken  up  on  the  first  day  on 
which  the  court  is  formed.  Com.  v. 
McClelland,  Hardin  (Ky.)  31. 

Where  the  reason  of  not  noticing  for 
the  first  day  appears  on  record,  no  affi- 
davit of  excuse  need  be  made.  Kane 
•::'.  Scofield,  2  Cai.  (N.  Y.)  368. 

That  a  motion  was  previously  no- 
ticed for  a  term  which  adjourned  unex- 
pectedly, and  was  therefore  noticed  at 
the  earliest  possible  day  of  another 
term,  is  a  sufficient  excuse.  Whipple  v. 
Williams,  4  How.  Pr.  (N.  Y.)  28. 

But  absence  of  attorney,  was  held  to 
be  not  a  sufficient  excuse.  Ogdensburg 
Bank  v.  Paige,  2  Code  Rep.  (N.  Y.) 
67. 

Counter-affidavits  may  be  read  as  to 
the  sufficiency  of  an  excuse  for  not 
giving  notice  of  a  motion  for  the  first 
day  of  the  term.  Quin  v.  Riley,  3 
Johns.  (N.  Y.)  249. 

Matter  of  Eecord. — It  must  appear  as 
matter  of  record  that  the  motion  was 
made  on  the  day  specified  in  the  notice. 
Cheatham  v.  Howell,  6  Yerg.  ^(Tenn.) 
311;  Gwin  V.  Vanzant,  7  Yerg.*(Tenn.) 

143- 

If  the  notice  is  not  so  entered,  it  will 
be  null.  Miller  t\  Boyd,  i  Dana  (Ky.) 
272. 

But  if  the  parties  appeared  and  no  ob- 


jection was  taken  to  the  regularity  of 
the  notice,  it  is  not  error  that  a  notice 
of  the  motion  was  not  entered  in  court 
on  the  day  it  was  returnable.  Taylor  v. 
Hardin,  4  B.  Mon.  (Ky.)  363. 

The  record  must  find  that  notice  was 
given  to  the  sheriff  that  such  motion 
would  be  made.  Marchbankst).  Rogers, 
I  Stew.  (Ala.)  148;  Vance  v.  Connell, 
I  Miss.  254;  Jenkins  v.  State,  33  Miss. 
382. 

A  notice  of  motion  will  be  presumed 
to  be  legal  and  sufficient  until  the  con- 
trary is  proved,  especially  where  the 
record  states  tlrat  notice  of  the  motion 
is  proved  and  filed.  Lynch  i'.  Johnston, 
Hardin  (Ky.)  380.  See  also  Allen  v. 
Beekman,  42  Wis.  1S5. 

Saving  the  Motion. — In  chancery 
practice,  if  a  counsel  is  unable  to  make 
a  motion  on  the  day  for  which  notice 
has  been  given,  he  is  entitled,  as  a  mat- 
ter of  right,  to  "save  the  motion" — that 
is,  adjourn  it  to  the  next  motion  day — 
on  mentioning  it  to  the  court,  without 
the  consent  of  the  other  party.  Dan- 
iel's Ch.  Practice. 

Abandoning  a  Motion. — If  tlie  counsel 
does  not  either  bring  on  or  save  his  mo- 
tion, on  the  day  for  which  notice  has 
been  given  (provided,  of  course,  he  has 
had  an  opportunity  of  being  heard),  the 
motion  is  said  to  be  abandoned,  and  the 
other  side  is  entitled  to  the  costs  of  the 
motion.     Daniel's  Ch.  Pr.  1602. 

Out  of  Term. —  It  has  also  been  held 
that  a  motion  noticed  for  a  day.out  of 
an  appointed  term,  must  be  brought 
upon  that  day;  if  it  is  not,  a  default 
cannot  be  taken  on  a  subsequent  day. 
Vernovy  v.  Tauney,  3  How.  Pr.  (N.  Y.) 

359- 

Objection  to  short  notice  of  a  motion 

must  be  made  on  the  d.iy  of  the  mo- 
tion. If  not,-  it  cannot  afterwards  be 
taken  advantage  of  on  another  motion,  i 
Main  v.  Pope,  16  How.  Pr.  (N.  Y.) 
271. 

Consent  of  Parlies.— A  motion  which 
is  noticed  for  a  certain  day  in  a  term, 
cannot  be  taken  up  except  by  consent 
of  the  parties  when  it  is  not  called 
upon  that  day,  nor  postponed  by  order 
of  the  court  to  a  subsequent  day. 
Spauldingf.  Ireland,  11  Mich.  455. 

Contested  motions  cannot,  unless  by 
consent,  be  heard  at  an  adjournment  of 
the  supreme  court  to  chambers.  Re 
Wadley,  29  Hun  (N.  Y.)  12. 

By  Leave  of  the  Court.— Whenever  a 
motion  is  to  be  made  "by  leave  of  the 
court,"  the  notice  ought  to  mention  that 
it  is  so  made,  otherwise  the  party  against 
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to  it.^  Appearing  and  contesting  a  motion  is  a  waiver  of  irregu- 
larity of  notice.2 

Where,  after  service  of  the  notice  of  motion,  the  party  in  the 
action  proceeds  in  the  action  in  a  manner  inconsistent  with  the  ob- 
ject of  the  motion,  the  latter  is  waived.^ 

A  party  against  whom  a  notice  of  motion  has  been  served  may 
give  a  counter-notice,  that,  if  the  motion  against  him  pursuant  to 
the  notice  prevails,  he  will  ask  such  relief  on  his  part  as  would  be 
appropriate  in  that  contingency.^  It  is  irregular,  however,  to  grant 
affirmative  relief  to  a  party  opposing  a  motion,  upon  matters  ap- 
pearing in  the  opposing  papers,  which  the  moving  party  has  had 
no  opportunity  to  answer.^ 

If  a  person  other  than  an  officer  serves  the  notice  of  motion, 
the  return  should  be  verified  by  affidavit.**    One  appearing  merely 


whom  it  is  to  be  made  may  disregard 
it.  Hill  V.  Binnell,  S  Sim.  632;  Jacklin 
V.  Wilkins,  6  Beav.  607;  Chambers  v. 
Toynbee,  12  W.  R.  iioo. 

1.  Franklin  f.  Nore,  i  Col.  (N.Y.)  46; 
Succession  of  Haggerty,  28  La.  An.  87. 

A  notice  of  a  motion  cannot  be  so 
countermanded  hy  the  party  who  has 
given  it  as  to  deprive  the  opposite 
party  of  the  right  of  attending  on  the 
day  specified  and  having  the  mo- 
tion dismissed  with  costs.  Bates  v. 
Jaines,  i  Duer  (N.  Y.)  668. 

2.  Izod  V.  Addison,  6  Miss.  432; 
Hemphill  v.  Moore,  104  N.  Car.  379; 
Taylor  v.  Hardin,  4  B.  Mon.  (Ky.)  363; 
Smith  D.  State,  i  Kan.  365;  Crand  v. 
Stiger,  58  N.  Y.  625;  Lane  v.  Fox,  8 
Blackf.  (Ind.)  58;  Billings  v.  Kothe,  49 
Iowa  34;  Skidmore  v.  Bradford,  4  Pa. 
St.  296. 

When  the  counsel  appeared  at  the 
argument  of  the  motion  and  was  heard, 
and  no  prejudice  results  from  want  of 
formal  notice^  no  such  notice  is  neces- 
sary. Chicago  etc.  R.  Co.  v.  Estes,  71 
Iowa  603. 

When  parties  agree  to  set  the  hear- 
ing of  a  motion  for  a  certain  day  and 
then  go  to  trial  on  the  merits  without 
objecting  to  previous  irregularities,  the 
latter  will  be  deemed  to  have  been 
waived.  Com.  v.  Marks,  2  Duv.  (Ky.) 
387.  The  moving  party  is  deemed 
to  have  waived  any  irregularities  not 
specified  at  the  time  of  the  motion. 
Mayor  of  New  York  v.  Lvons,  24  How. 
(-N'-  Y.)  Pr.  280. 

Defendant's  noticing  a  cause  for  trial, 
*ss,  in  law,  a  waiver  of  the  previous 
non-suit,  and  plaintiff  was  entitled  to 
proceed  to  a  trial  on  such  notice.  Peo- 
ple t>.  Judge  of  the  Wayne  Circuit,  3  = 
Mich.  498. 


A  general  appearance  in  the  cause 
waives  an  irregularity  in  the  summons. 
A  notice  of  motion  signed  by  defend- 
ant's attorney,  without  stating  that  it  is 
for  the  purpose  of  the  motion  only,  is  a 
general  appearance.  Baxter  v.  Arnold, 
9  How.  Pr.  (N.  Y.)  445. 

But  a  party  who  has  received  no  no- 
tice of  a  motion  to  dismiss,  filed  on  the 
d  ay  on  which  a  case  is  to  be  argued,  waives 
no  rights  by  proceeding  to  argue  on  the 
merits.  Smith  v.  Johnson,  37  La.  An. 
677. 

Want  of  notice  will  not  render  the 
action  of  the  court  erroneous,  in  a  case 
where  a  motion  to  set  aside  a  decree 
rendered  on  default  is  filed,  after  the 
expiration  of  the  term,  and  is  granted 
without  notice  to  the  opposite  party; 
but  such  opposite  party  appeared  and 
filed  the  motion  to  set  aside  the  order 
thus  made  and  was  fully  heard.  Rivers 
V.  Olmstead,  66  Iowa  186. 

3.  Goch  V.  Marsh,  8  How.  Pr.  fX. 
Y.)  439.  In  this  case  it  was  held  that 
a  defendant,  by  answering  waives  notice 
of  a  motion  previously  served  to  strike 
out  irrelevant  matter  in  the  complaint. 
Id. 

Clark  V.  Clark,    11     Abb.    N.   C. 

Y.)  333- 
Garcie  v.  Sheldon,  3  Barb.  (N.^  .) 


4 

(N. 

B 

332 


State  Bank  v.  Marsh,  10  Ark. 
129. 

Presumption  of  Proof. — Inasmuch  as 
proof  of  service  would  have  rendered 
service  good,  in  the  absence  of  all  evi- 
dence to  the  contrary  the  presumption 
must  be  that  such  proof  was  made. 
Coleman  v.  Mississippi  etc.  R.  Co.,  6 
Miss.  419.  See  also  Stacey  ».  Jefferson 
Co.,  69  Wis.  215. 

Insufficient  Proof. — Proof  of  putting 
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to  ask  aiT  adpurnment  of  a  motion,  waives  objection  to  the  proof 
of  service.^  Papers  returned  on  account  of  irregularity  should  be 
returned  to  the  person  named  by  the  papers.  If  there  is  no 
person  named,  the  return  should  be  made  to  the  party.  When 
a  technical  objection  of  this  kind  is  made,  both  parties  are  re- 
quired to  pay  strict  observance  to  the  rule.^ 

When  the  party  moved  against  is  in  default,  the  moving  party 
obtains  the  precise  thing  he  asked  for  in  his  notice  of  motion. 
In  such  a  case,  the  court  does  not  look  into  the  papers,  but  only 
requires  proof  of  the  service  of  the  notice  of  the  motion  with  a 
copy  of  the  papers  upon  which  the  motion  is  founded,  and  there- 
upon grants  all  that  is  claimed  in  the  notice.^ 

When  a  party  moves  for  costs  in  a  case  where  a  special  motion 
is  not  brought  on  pursuant  to  notice,  the  counsel  who  lasks  for 
costs,  merely  reads  the  notice  he  has  received.  He  is  never 
required  to  produce  an  affidavit  of  the  opposing  attorney  that  the 
notice  was  served  on  him.* 

A  notice  of  motion  can  be  withdrawn  or  countermanded  on 
payment  of  the  costs  of  the  motion." 

\b")  Order  to  Show  Cause — (See  also  Process  ;  Notice  of 
Motion;  Orders). — An  order  to  show  cause  is  the  statutory 
method  prescribed  in  several  classes  of  cases  of  commencing  a 
proceeding.**     In  other  classes  of   cases  an  order  to  show  cause 


a  letter  containing  a  notice  into  the  post- 
office,  directed  to  the  opposite  attorney, 
is  not  sufficient  proof  of  service  of  such 
notice  to  support  an  application  made 
in  the  absence  of  such  attorney.  Anony- 
mous, II  N.J.  L.  94- 

1.  Utica  Citv  Bank  v.  Buell,  17  How. 
Pr.  (N.  Y.)   498;  9  Abb.  Pr.  (N.   Y.) 

2.  Taylor  t).  Mayor  etc.  ol  N.  Y.,  11 
Abb.  Pr.  (N.  Y.)  255. 

Where  the  part3'  is  a  municipal  cor- 
poration, and  the  counsel  and  attorney 
are  appointed  according  to  statute,  the 
papers  should  have  been  returned  to 
either  one  of  them,  or  to  the  person 
acting  on  the  part  of  the  city  govern- 
ment,    lb. 

3.  Parsons  v.  Copland,  5  Mich.  143; 
Barker  xk  Walbridge,  14  Minn.  469; 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75;  Robinson  v.  Rice,  20  Mo. 
229;  Succession  of  Haggerty,  28  La. 
An.  87;  Rogers  v.  Toole,  11  Paige  (N. 
Y.)  212;  Bryant  v.  Bryant,  2  Robt.  (N. 
\ .)  612;  Bowman  v.  Sheldon,  5  Sandf. 
(N.  Y.)  657;  Maury  ii.  Arnum,  i  Hill 
(N.  Y.)  370;  Alexander  X'.  Eaten,  i 
Cai.  (N.  Y.)  152;  Wilkinson  w.  Tiffanv, 
4  Abb.  Pr.  (N.  Y.)  98;  Rule  37  of  the. 
General  Rules  of  the  Supreme  Court  of 
.\.  Y. 


The  court  vv:U  not,  upon  an  ordinary 
notice  of  motion  to  dismiss,  antici- 
pate the  regular  trial  of  a  cause,  by,  ex- 
amining the  pleadings  and  proofs  to 
determine  whether  the  court  has  juris- 
diction of  the  action,  or  whether  the 
complainant  is  entitled  to  the  relief 
sought.  Fuller  v.  Metropolitan  L.  Ins. 
Co.,  31  Fed.  Rep.  696. 

4.  Newbury  v.  Newbury,  6  How.  Pr. 
(N.  Y.)  182. 

A  notice  of  a  motion  cannot  be  so 
countermanded  by  the  party  who  has 
given  it  as  to  deprive  the  opposite  _ 
party  of  the  right  of  attending  on  the 
dav  specified  and  having  the  motion 
dismissed  with  costs.  Bates  v.  Jaines, 
I  Duer  (N.  Y.)  668. 

5.  Walkenshaw  -■.  Perzel,  32  How. 
Pr.  (N.  Y.)  310;  7  RoM.  (N.  Y.)  606. 

Miscellaneous — Nature  of  Demurrer.— 
Notice  of  a  motion  to  strike  out  a  notice 
of  special  matter,  subjoined  to  a  plea  of 
the  general  issue,  is  in  the  nature  of  a 
demurrer.  Camp  v.  Allen,  12  N.  J.  L-  '• 

A  notice  requiring  the  defendant  to 
plead  is  tantamount  to  a  notice  of  a 
rule  to  plead  under  the  rules  of  court. 
Stroop   V.  Gross,  i  W.  &  S.  (Pa.)  I39' 

6.  Such  as  proceedings  for  a  volun- 
tarv  dissolution  of  a  corporation.  N.  Y. 
Code  Civ.  Proc,  §  2423.  To  punish  civ- 
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is  equivalent  to  a  notice  of  motion,  and  merely  shortens  the  time 
prescribed  by  law.^  In  the  first  instance,  it  is  really  process  and 
jurisdictional ;  in  the  latter  instance,  though  having  a  judicial 
sanction,  it  can  hardly  be  considered  to  be  more  than  a  private 
paper.  It  should  contain  all  the  requisites  of  the  notice  of  mo- 
tion and  take  the  place  of  it  altogether.^ 

The  granting  of  an  order  to  show  cause  as  short  notice  lies  in 
the  discretion  of  tlie  court  and  should  be  made  returnable  to  the 
court  or  judge  granting  it.^     It   is  not  to  be  regarded  as  an  indi- 


illv  for  contempt  not  committed  in  the 
immediate  vie\Y  and  presence  of  the 
court.  X.  Y.  Code  Civ.  Proc,  §  2269. 
Application  for  appointment  of  trustees 
of  the  property  of  a  convict.  X.  Y. 
Code  Civ.  Proc,  §  2224.  Application 
by  an  insolvent  for  a  discharge  unde - 
the  two-thirds  act.  X.  Y.  Code  Civ. 
Proc.,'^  2164.  Proceedings  to  disbar  an 
attorney  for  misconduct.  In  re  Perc3', 
36X.Y.651. 

Sanction. — Georgia  Code,  §  4186,  for- 
bidding the  granting  of  an  extraordi- 
nary remedy  until  the  sanction  of  the 
judge  is  obtained,  is  complied  \vith  in  the 
case  of  a  bill  for  an  injunction  by  an 
order  to  show  cause.  Alspaugh  v.  Ad- 
ams, So  Ga.  345. 

An  order  to  show  cause  whv  a  manda- 
mus should  not  be  granted  need  not  have 
a  teste  nor  be  under  the  seal  of  the  court. 
Taylor  -u.  Henrj',  2  Pick.  (Mass.)  397. 

i.  Marty  v.  Ahl,  5  Minn.  27;  Par- 
menter  v.  Roth,  9  Abb.  Pr.,  X.  S.  CX. 
Y.)  3S1;;  Thompson  v.  Erie  R.  Co.,  9 
Abb.  Pr.,  X.  S.  (X.  Y.)  233. 

.\n  order  to  show  cause  prescribing  a 
shorter  notice  than  eight  days,  or 
dispensing  with  it  altogether,  should 
only  be  made  in  exceptional  cases. 
An'drovette  v.  Bowne,  4  Abb.  Pr.  (X", 
Y.)4^o;  ic  How.  Pr.  (X.  Y.)  75. 

2.  See  XoTicE  of  Motiox;  Marty 
f .  Ahl,  5  Minn.  27;  Lewis  v.  Graham, 
16  Abb.  Pr.  (X.  Y.;  126. 

A  rule  nisi  is  sufficiently  cer- 
tsin  and  distinct,  when  the  grounds 
taken  are  so  plainly  set  forth  as  to  no- 
tify the  other  party  what  he  is  called 
upon  to  answer,  and  enable  the  court 
to  render  a  certain  judgment  upon 
them;  a;:d  such  rule  will  not  be  dis- 
missed for  uncertainty  because  it  is  not 
made  returnable  on  a  day  certain  in 
term.    King  k.  Carey,  5  Ga.  270. 

Where,  by  a  clerical  error,  there  was  a 
discrepancy  between  the  time  stated  in 
an  order  to  show  cause  and  that  stated 
in  the  copy  served  as  a  notice,  held, 
that  the  attorney  of  the  notified  party 


could  not  attend  at  the  time  fixed  by 
the  notice,  hear  the  papers  read  and 
motion  made,  and  remain  silent,  and 
then  avail  himself  of  the  error  in  order 
to  avoid  the  proceedings.  Marty  v.  AhK 
5   Minn.  27. 

In  Ne-d!  Jersey  the  regular  mode  of 
showing  cause  would  be  by  affidavits 
taken  on  two  days'  notice,  or  taken  es 
parte  and  served  four  days  before  the 
dav  of  argument.  Crane  v.  Brigham, 
ii'X.  J.  Eq.  29;  Philadelphia  etc.  R.  Co. 
f.  Little,  41  X.J.  Eq.  519. 

3.  The  length  of  time  also  lie^  ^vithin 
the  discretion  of  the  judge.  A  non- 
enumerated  motion,  though  granted  on 
an  order  to  show  cause,  should  be  made 
returnable  for  the  first  day  of  the  term. 
Power  1'.  Athens,  19  Hun  (X'.  Y.)    165. 

Not  Reviewable  by  Court  of  Appeals. 
— A  judge  at  chambers  may,  in  his  dis- 
cretion, grant  an  order  to  show  cause 
returnable  in  a  short  time,  in  lieu  of  the 
regular  and  ordinary  notice  of  motion, 
and  the  general  term  may,  in  its  discre- 
tion, vacate  it  and  remit  the  moving 
part3'  to  the  ordinary  procedure.  The 
exercise  of  such  discretion  is  not  review- 
able by  the  court  of  appeals.  Sixth 
Ave.  R.  Co.  t/.  Gilbert  El.  R.  Co.,  71  X. 
Y.430. 

An  order  to  show  cause  why  a  re- 
ceiver should  not  be  appointed  is  a 
mere  notice  and  is  not  reviewable  on 
appeal.   Gray  v.  Gaither,  71  X".  Car.  55. 

Under  the  old  code  of  procedure  it 
was  held  that  an  order  to  show  cause, 
when  returnable  at  special  term,  must 
be  granted  thereat;  but  when  returnable 
before  a  judge  out  of  court,must  be  made 
by  the  judge  before  whom  it  is  return- 
able. Merritt  v.  Slocum,  6  How.  Pr. 
(X.  Y.)  350;  Hasbrouck  v.  Ehrich,  7 
Abb.  Pr.  (N.  Y.)  76. 

Under  the  Code  of  Civil  Procedure 
a  judge  can  make  an  order  to  show 
cause  returnable  before  the  court  of 
which  he  is  a  judge.  X.  Y.  Code  Civ. 
Proc.  §  780;  Larkin  v.  Steele,  25  Hun 
(X.  Y.)  254. 
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cation  of  any  opinion  by  the  court  upon  the  merits  of  the  appli- 
cation.*  The  motion  papers  must  show  a  special  and  sufficient 
reason  why  a  shorter  notice  than  the  statutory  requirement  is 
necessary.^ 

The  party  obtaining  the  order  is  entitled  to  open  and  close.'* 
Objections  must  be  made  in  answer  to  the  order  and  not  on 
appeal.*  It  seems  that  afifidavits  in  answer  to  an  order  to  show 
cause  cannot  be  assumed  to  be  evasive.^  In  a  rule  to  show 
cause,  the  question  of  fact  involved  must  be  decided  by  the 
weight  of  evidence.® 


The  county  judge  of  the  county 
where  the  action  is  triable,  or  in  which 
the  attorney  for  the  applicant  resides 
also  has  this  power.     Id. 

But  it  was  held  that  a  county  judge 
should  not  grant  an  order  to  show 
cause  which  is  returnable  at  a  special 
term  of  the  supreme  court,  except  on  the 
usual  notice  of  eight  days.  Brown  v. 
Herkimer  Co.,  3  How.  Pr.,  N.  S.  (N. 
Y.)24i. 

A  county  judge  granted  an  order  to 
show  cause  why  an  ex  parte  order,  pre- 
viously made  b}'  him,  should  not  be 
modified,  and,  after  hearing  counsel  for 
both  parties,  granted  the  modification. 
Held,  that  the  modification  was  ineffect- 
ual, because  ordered  on  a  contested  mo- 
tion. Parmenter  v.  Roth,  9  Abb.  Pr.,  N. 
S.  (N.  Y.)  385. 

Power  of  the  county  judge,  of  the 
county  in  which  the  attorney  for  the 
applicant  resides,  to  grant  an  order  to 
show  cause,  returnable  at  special 
term,  why  an  order  appointing  a  re- 
ceiver in  supplementary  proceedings 
should  not  be  vacated,  considered. 
Vandenburgh  v.  Gaylord,  7  W.  Dig. 
136. 

An  order  returnable  on  a  Sunday  is 
void.  Arctic  Fire  Ins.  v.  Hicks,  7  Abb. 
Pr.  (N.  Y.)  204. 

An  order  signed  by  the  judge  of  a 
district  court,  "that  the  plaintiff  show 
cause,  if  an_y  he  have,  before  me  at  my 
chambers,"  etc.,  was  held  to  be  an  order 
to  show  cause  before  the  court.  Yale-y. 
Edgerton,  11  Minn.  271. 

The  NewYork  superior  court  will 
not  grant  a  removal  of  a  cause 
to  the  federal" courts  on  notice  or  on 
an  order  to  show  cause.  Disbrow 
V.  Driggs,  8  Abb.  Pr.  (N.  Y.)  305, 
note. 

1.  Thompson  v.  Erie  R.  Co.,  9  Abb. 
Pr.,N.  S.  (N.Y.)233. 

2.  Rule'  37  (1S88)  of  the  General 
Rules  of  the  Supreme  Court  of  N.  Y.; 


Springsteen  -v.  Powers,  4  Robt.  (N.  Y.) 
624. 

The  requirement  that  the  moving 
affidavit  shall  disclose  a  reason  for 
granting  an  order  to  show  cause  does 
not  apply  to  the  surrogate's  court.  In 
re  Harrison,  i  Code  Proc.  Rep.  (N.  Y.) 
162. 

An  attorney  who  has  admitted  due 
service  cannot  object  that  the  order  to 
show  cause  did  not  expressly  direct 
that  less  than  eight  da3's'  service  should 
be  sufficient.  Anonymous,  3  Abb.  N. 
C.  (N.  Y.)  51,  n. 

An  order  to  show  cause  why  an  order 
of  arrest  should  not  be  vacated,  which 
specifies,  as  a  ground  for  short  notice, 
that  during  the  period  the  arrest  con- 
tinued in  force,  defendant's  personal 
character  would  suflier,  and  his  business 
interests  would  be  irreparably  impaired, 
is  sufficient.  Shaughnessy  v.  Chase,  23 
Wk.  Dig.  228. 

Where  an  order  to  show  cause  re- 
turnable in  eight  days,  or  more,  is 
granted,  it  is  merely  a  substitute  for 
notice  of  motion,  and  is  not  subject  to 
N.  Y.  Code  of  Civ.  Proc,  ^  780,  which 
requires  an  affidavit  to  state  the  grounds 
for  granting,  and  the  direction  that  less 
than  eight  days  be  sufficient;  nor  to 
Rule  37,  which  requires  the  ground  to  be 
stated  in  the  affidavit.  Gross  v.  Clark, 
I  Civ.  Proc.  R.  (N.  Y.)  17;  affirmed 
in  I  Civ.  Proc.  R.  (N.  Y.)  464. 

3.  New  York  etc.  R.  Co.  v.  Mayor 
etc.  of  N,  Y.,  I  Hilt.  (N.  Y.)  562. 

But  see  Vale  v.  Brooklyn  etc.  R. 
Co..  12  Civ.  Proc.  R.  (N.  Y.) 
102. 

4.  Swift  V.  Armstrong,  18  La.  An. 
189. 

5.  Atty.  Gen.  v.  Sanilac  Co.,  42 
Mich.  72.  If  they  are  evasive,  the  re- 
spondent will  be  bound  by  them  ac- 
cording to  the  interpretation  evidently 
intended.     Id. 

6.  Southworth  v.  Resing,  3  Cal.  IT>- 
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An  order  to  show  cause  which  requires  service  two  days  before 
the  return  day  requires  personal  service.  A  notice  by  mail  is 
irregular,  although  it  was  received  more  than  two  days  before 
the  return  day.* 

An  order  to  show  cause  may  be  returnable  after  more  than 
eight  days.^     It  may  be  amended  nunc  pro  tinic^ 

It  is  irregular  for  the  adverse  party,  after  a  motion  has  been 
noticed,  to  attempt  to  compel  the  moving  party  to  bring  on  his 
motion  at  a  different  place  from  that  fixed  by  the  notice,  by  an 
order  to  show  cause.'* 

VI.  Renewal  of  Motions. — The  court  has  power  to  renew  a 
motion^  in  cases  where  leave  to  renew  has  been  previously 
granted,^  or  where  a  different  state  of  facts  has  arisen  since  the 


1.  Marcele  f.  Saltzman,  66  How.  Pr. 
(N,  Y.)  205. 

2.  Gross  V.  Clark,  '  Code  Civ.  Proc. 
R,  (N.  Y.)  17. 

3.  Suydam  -u.  Belknap,   i    Law  Bull. 

+'■ 

4.  Thompson  v.  Erie  R.  Co.,  9  Abb. 
Pr.,  N.  S.  (N.  Y.)  233.  Any  reason 
why  the  motion  should  not  ^e  heard  at 
the  place  fixed  in  the  notice,  is  matter 
to  be  presented  to  the  court  at  such 
place.     lb. 

5.  Davies  v.  Cottle,  3  Term  Rep. 
■40s;   Cooper  t'.  Jagger,  i   Chitty    445; 

Simson  t'.  Hart,  14  Johns.  (N.  Y.)  63; 
Standard  v.  Williams,  10  Wend.  (N. 
Y.)  599;  Mitchell  v.  Allen,  12  ^Vend. 
(N.Y.)29o;  Dodd  v.  Astor,  2  Barb. 
Ch.  (N.  Y.)  395;  DoUfus  V.  Frosch,  5 
Hill  (N.  Y.)  493;  s.  c,  40  Am.  Dec. 
368;  Willet  V.  Fayerweather,  i  Barb. 
(N.  Y.)  72;  Bellinger  v.  Martindale,  8 
How.  Pr.  (N.  Y.)  113;  Cazneau  v. 
Bryant,  4  Abb.  Pr.  (X.  Y.)  402;  White 
V.  Munroe,  33  Barb.  (N.  Y.)  6154; 
Smith  V.  Spalding,  3  Robt.  (N.  Y.) 
615;  30  How.  Pr.  (N.  Y.)  339;  Riggs  v. 
Pursell,  74  N.  Y.  370;  Corwith  -•.  State 
Bank,  11  Wis.  430;  s.  c,  78  Am.  Dec. 
719;  McCanalgin's  Case,  107  Mass. 
'  170. 

Whatever  can  be  done  upon  motion 
to  the  court,  may,  bj'  the  court,  upon 
further  motion,  be  altered,  modified  or 
wholly  undone.  Belmont  v.  Erie  R. 
Co.,  52  Barb.  (N.  Y.)  637. 

Pendency  of  Motion. — During  the 
pendency  of  a  motion,  no  new  motion 
can  be  made  covering  the  same  ground 
until  the  original  motion  is  disposed  of 
by  decision,  withdrawal  or  otherwise. 
Kellogg  V.  Baker,  15  Abb.  Pr.  (N.  Y.) 
286. 

Omission  of  Entry.— The  omission  to 
enter  the  order  does  not  give  the  right 


again  to  agitate  the  question  by  a  fresh 
motion.  The  defeated  party  can  enter 
the  order,  where  he  desires  to  appeal,  if 
the  prevailing  party  omits  to  do  so. 
Peet  I'.  Cowenhoven,  14  Abb.  Pr.  (X. 
Y.)  56;  Hall  V.  Emmons,  2  Sweeney 
CN.  Y.)  396;  Wheeler  i'.  Falconer,  7 
Robt.  (X.  Y.)  45. 

Waiver  of  Eigiit  to  Appeal. — The  re- 
newal of  a  motion  is  a  waiver  of  the 
right  to  appeal  from  an  origin.jl  order. 
Robins  v.  Ferris,  ^  Hun  (N.  Y.)  286; 
Noble  V.  Prescott',  4  E.  D.  Smith  (N. 
Y.)  140;  Peel  V.  Elliott,  16  How.  (N. 
Y.)  483;  Harris  v.  Brown,  93  >«'.  Y. 
390.  But  it  has  been  held  that  a  sec- 
ond motion,  made  while  an  appeal  is 
pending  from  the  first  motion,  is  im- 
proper. Benedict  etc.  Mfg.  Co.  v. 
Thayer,  20  Hun  (X.  Y.)  547.  But  see 
Beliiiont  -■.  Erie  R.  Co.,  ^2  Barb.  (X. 
Y.)637. 

Reviewing. — Where,  after  an  order 
has  been  made  denying  a  motion,  leave 
to  renew  the  motion  on  additional  facts 
is  granted,  the  first  order  is  not  appeal- 
able; the  final  order  made  upon  the  re- 
newed motion  alone  can  be  appealeo 
from.  Robbins  v.  Ferris,  5  Hun  (X. 
Y.)  286;  Sweet  u.  Morrison,  9  Wk, 
Dig.  453. 

6.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637;  Simson  v.  Hart,  14  Johns. 
(X.  Y.)  63;  Dodd  V.  Astor,  2  Barb.  Ch. 
CX'.  Y.)  395;  People  v.  Mercein,  3  Hill 
(X.  Y.)  399;  ».  c,  38  Am.  Dec.  644; 
Bank  of  Havana  v.  Moore,  5  Hun  (N. 
Y.)  624;  Hall  V.  Emmons,  2  Sweeny 
(X.  Y.)  396;  8  Abb.  Pr.,  N.  S.  (N.  Y.) 
451;  39  How.  Pr.  (N.  Y.)  187;  Willet 
V.  Fay'erweather,  i  Barb.  (N.  Y.)  73; 
Mitchell  V.  Allen,  12  Wend.  (N.  Y.) 
290;  Allen  V.  Gibbs,  12  Wend.  (N.  Y.) 
202;  DoUfus  V.  Frosch,  5  Hill  (N.  Y.) 
493;  s.  s.,  40  Am..  Dec.  368;  Cazneau  v. 
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Bryant,  4  Abb.  Pr.  (N.  Y.)402;  Lovell 
V.  Martin,  21  How.  Pr.  (N.  Y.)  23S; 
Snyder  v.  White,  6  How.  Pr.  m.  Y.) 
321;  Bellinger  v.  Martindale,  8  How. 
Pr.  (N.  Y.)  113;  Mills  v.  Thursby,  11 
How.  Pr.  (N.  Y.)  114;  Smith  v.  Spauld- 
ing,  30  How.  Pr.  (N.  Y.)  339;  First 
Nat.  Bank  v.  Hamilton,  ' c,o  How.  Pr. 
(N.  Y.)  116;  Wentworth  v.  Went- 
worth,  51  How.  Pr.  (N.  Y.)  2S9;  Dunn 
V.  Meseroie,  5  Dalj'  (N.  Y.)  434; 
Schultze  V.  Rodewald,  i  Abb.  N.  C. 
(N.  Y.)  365;  Easton  v.  Pickersgill,  75 
N.  Y.  599;  Corwith  v.  State  Bank,  11 
Wis.  430;  s.  €.,78  Am.  Dec.  719;  Pierce 
V.  Kneeland,  9  Wis.  :^4;  Irvine  v. 
Myers,  6  Minn.  558;  Adams  v.  Lock- 
wood,  30  Kan.  373. 

Under  What  Circumstances  Leave 
Granted. — This  leave  is  always  granted, 
if,  in  the  circumstances  of  the  opposi- 
tion, there  is  anything  to  excite  sus- 
picion of  unfairness,  or  a  belief  that  the 
moving  party  is  taken  bv  surprise. 
Mitchell  V.  Allen,  12  Wend.  (N.  Y.) 
290;  Dollfus  u.  Frosch,  5  Hill  (N.  Y.) 
493;  s.  c,  40  Am.  Dec.  36S;  Hall  v. 
Emmons,  2  Sweeny  (N.  Y.)  396;  8  Abb. 
Pr.,  N.  S.  (N.  Y.)  451;  39  How; 
Pr.  (N.  Y.)  1S7;  Ford  v.  Doyle.  44 
Cal.  635;  Kenney  v.  Kelleher,  63  Cal. 
442. 

A  motion  cannot  be  again  heard 
upon  substantially  the  same  facts  with- 
out leave.  Mills  v.  Thursby,  11  How. 
Pr.  (N.  Y.)  114;  Schultze  1;.  Rode w-ald, 
I  Abb.  N.  C.  (N.  Y.)  365;  Dodd  v. 
Astor,  2  Barb.  Ch.  (N.  Y.)  395:  Mel- 
ville V.  Mathewson,  49  N.  Y.  Super. 
Ct.  388. 

It  is  not  unusual,  however,  for  the 
court,  without  application,  to  annex 
euch  leave  to  a  denial  of  the  motion. 
Mitchell  V.  Allen,  12  Wend.  (N.  Y.) 
290;  Dodd  V.  Astor,  2  Barb.  Ch.  (N. 
Y.)  395;  Dollfus  V.  Frosch,  5  Hill  (N. 
Y.)  493;  s.  c,  40  Ara.  Dec.  368;  Devlin  v. 
Hope,  16  Abb.  Pr.  (N.  Y.)  314;  Lund- 
berg  V.  Albany  etc.  Iron  &  Steel  Co.,  32 
Fed.  Rep.  501.  This  leave  need  not  be 
given  at  the  time  of  the  denial;  it  ma^' 
be  given  at  any  time  afterwards  as  well. 
Bowers  v.  Cherokee  Bob,  46  Cal.  280; 
Irvine  v.  Myers,  6  Minn.  558. 

But  leave  v/ill  not  be  given  to  renew 
a  motion  to  enable  a  party  to  insist  on 
facts  known  to  him,  but  not  insisted 
upon  at  the  hearing  of  the  original 
motion.  Lovell  v.  Martin,  12  Abb. 
Pr.  (N.  Y.)  178;  Schlemmer  v.  Myers- 
tein,  19  How.  Pr.  (N.  Y.)  413;  Pattison 
T'.  Bacon,  12  Abb.  Pr.  (N.  Y.)  142;  21 
How.   Pr.    (N.   Y.)   478;   Hall    v.  Em- 


mons, 2  Sweeny  (N.  Y.)  96;  Adams  v. 
Lockwood,  30  I4an.  373. 

Unconditionally. — An  order  denying, 
unconditionally,  a  motion  to  vacate  a 
previous  order,  is,  while  it  remains  un- 
changed, a  bar  to  any  subsequent  ap- 
plication for  the  same  relief  Griifin  v, 
Jorgenson,  22   Minn.  92. 

Without  Prejudice.— When  a  motion 
is  once  denied  for  any  cause,  technical 
or  on  the  merits,  the  defeated  party 
must  obtain  leave  from  the  court  belbre 
he  can  renew  it  upon  the  same  State  of 
facts.  The  usual  mode  is  to  insert  a 
clause  in  the  order  denying  the  first 
motion,  that  it  shall  be  without  preju- 
dice to  the  motion  being  renewed. 
Irvine  v.  Myers,  6  Minn.  558;  Bowers 
V.  Cherokee  Bob.  46  Cal.  280;  Dollfus 
V.  Frosch,  5  Hill  (N.  Y.)  493;  s.  c,  40 
Am.  Dec.  368;  Smith  v.  Spalding,  30 
How.  Pr.  (N.  Y.)  339;  Minneapolis  R. 
Terminal  Co.  v.  Minneapolis  Union  R. 
Co.,  38  Minn.  157. 

A  complainant  in  chancery  moved 
the  court  to  dismiss  the  bill  "without 
prejudice."  The  court  refused  so  to  dis- 
miss the  \)ill;  but  dismissed  it  "with 
prejudice."  Held,  that  ^the  dismissal 
was  no  bar  to  another  suit  for  the  same 
cause,  and  that  a  writ  of  error  would 
not  lie  on  the  dismissal.  Vaneman  v. 
Fairbrother,  7  Blackf.  (Ind.)  541. 

Notice. — Although  a  motion  cannot 
be  renewed  without  leave,  it  is  common 
to  give  notice  of  an  application  for  such 
leave,  and  in  the  same  notice  to  give  no- 
tice of  renewing  such  motion  condition- 
allj'incase  such  leave  be  granted.  Fow- 
ler t;.  Huber,  7  Robt.  (N.Y.)  52;  Crocker 
V.  Crocker,  i  Buffalo  Super.  Ct.  R, 
(N.Y.)  275. 

Upon  an  order  to  show  cause  why 
leave  should  not  be  granted  to  reneii^  a 
motion  once  denied,  the  court  may, 
after  granting  leave,  entertain  the  mo- 
tion instanter,  if  no  objection  to  want 
of  notice  is  made.  Fowler  v.  Iluber,  7 
Robt.  (iSf.  Y.)  52. 

An  order  by  a  judge  denying  a  former 
order  to  show  cause  why  the  same  re- 
lief should  not  be  granted,  is  not  equiv- 
alent to  granting  leave  to  renew  the 
motion.  Amsinck  v.  Northrup,  12 
Wk.  Dig.  i;73  (N.  Y.  Com.  Pleas, 
Gen.  T.J  The  contrary  rule  held  by 
the  supreme  court  at  general  term. 
Carrington    v.  Ward,  8  Wk.   Dig.  133- 

Other  Judge. — Where  one  judge  has 
denied  a  motion,  another  judge  of  the 
same  court  has  jurisdiction  to  grant 
leave  to  renew  the  motion.  Robinson  t". 
Satterlee,  3  Sawy.  (U.  S.)  134. 
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But  in  Xe-v  I'ork,  when  an  applica- 
tion for  an  order  has  been  refused,  no 
subsequent  application  upon  the  same 
state  of  facts  shall  be  made  to  any 
other  judge;  and,  if  upon  such  subse- 
quent application,  an  order  be  made,  it 
will  be  revoked.  Hall  v.  Emmons,  39 
How.  Pr.  (N.  Y.)  187;  8  Abb.  Pr..  X. 
S.  (X.  Y.)  451.  But  this  rule  does  not 
appl}'  to  the  case  of  an  application  to 
the  discretion  of  the  court  to  allow  bail 
to  surrender  as  a  matter  of  favor,  upon 
excuse  for  delaj',  after  an  application 
for  exoneration  as  matter  of  right  has 
been  denied,  on  the  ground  that  the 
strict  time  had  passed.  Ct.  of  Appeals, 
1870,  Hall  V.  Emmons,  9  Abb.  Pr.,  N. 
S.  (X,  Y.)  370,  reversing  on  this  point 
on\y  Hall  v.  Emmons,  8  Abb.  Pr., 
N.  S.  (X.  Y.)  451. 

The  rule  further  should  not  prevent 
the  granting  of  a  motion  to  modify  or 
vacate,  founded  on  matters  arising  or 
discovered  since  the  first  motion,  when 
no  laches  are  imputable  to  the  moving 
party.  Cazneau  z'.  Bryant,  6  Duer 
(X.  Y.)  668;  4  Abb.  Pr.  (X.  Y.)  402. 

Attorneys  having  agreed  on  the  rec- 
ord, that  a  change  of  venue,  if  taken, 
should  be  taken  in  time  for  the 
next  term  of  the  court,  the  party 
moving  cannot  be  allowed  to  renew 
the  motion  after  that  time,  without 
notice.  Piles  v.  Charles,  3  Greene 
(Iowa)  109. 

1.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(X.  Y.)  637;  Erie  R.  Co.  z\  Ramsey, 
57  Barb.  (X,  Y.)  449;  Bank  of  Ha- 
vanna  v.  Moore,  5  Hun  (X.  Y.)  642; 
Butts  V.  Burnell,'  6  Abb.  Pr.,  X.  S. 
(X.  Y.)  302;  Bellinger  v.  Martindale, 
8  How.  Pr.  (X.  Y.)  113;  Fox  v.  Fox. 
H  How.  Pr.  (X.  Y.)  385;  Schlemmer 
V.  Myerstein,  19  How.  Pr.  (X.  Y.)  412; 
Ray  V.  Connor,  3  Edw.  Ch.  (N.  Y.) 
478;  Banks  v.  American  Tract  Society. 
4  Sandf.  (X.  Y.)  Ch.  438;  Lovell  v. 
Martin,  21  How.  (X.  Y.)  Pr.  238;  Tone 
f.  Brace,  Clarke's  Ch.  503;  Melville  v. 
Matthewson,  49  X.  Y.  Super.  Ct.  3S8; 
Klumpp  V.  Gardner,  44  Hun  (X.  Y.) 
515;  Ford  V.  Doyle,  44  Cal.  635;  Har- 
lan V.  White,  18  La.  An.  399;  Hersh- 
iser  V.  Delone,  24  Neb.  380. 

First  Decision  Conclusive. — As  a  mat- 
ter of  practice,  the  first  decision  is  con- 
sidered conclusive  upon  the  same  state 
of  facts.  Banks  v.  American  Tract  Soc, 
4  Sandf.  Ch.  (X.  Y.)  438;  Dollfus  v. 
Frosch,  5  Hill  (X.  Y.)  493;  s.  c,  40  Am. 


Dec.  36S;  Snyder  v.  White,  6  How.  Pr. 
(X.Y.)  321;  Schlemmer  7'.  Myerstein,  19 
How.  Pr.  (X.  Y.)  412;  Ammidon  f. 
Wolcott,  15  Abb.  Pr.  (,X.  Y.)  314; 
Dwight  V.  St.  Johns,  25  X.Y.  203;  Smith 
^■.  Spalding,  30  How.  Pr.  (X.  Y.)  339; 
Li\ingston's  Petition,  2  .Vbb.  Pr.,  X. 
S.  (X.  Y.)  2;  Fenton  f.  Lumberman's 
Bank,  Clarke's  Ch.  (X.  Y.)  360;  Tone 
V.  Brace,  Clarke's  Ch.  (X.  Y.)  503; 
Wheeler  v.  Falconer,  7  Robt.  (X.  Y.) 
45;  Fowler  v.  Huber,  7  Robt.  (X.  Y.) 
52;  White  V.  Munroe,  33  Barb.  (X.  Y.) 
650;  Dunn  t\  >Ieserole,  5  Dah'  {X.  Y.) 
1534;  First  Xat.  Bank  -•.  Hamilton,  i;o 
How.  Pr.  (X.  Y.)  116;  Allen  v.  Gibbs, 
12    Wend.   (X".    Y.)   202;  Greathead   t. 


Bromle3',   7     T.    R. 


Schuman    i'. 


Weatherhead,  1  East  537. 

New  Matter. — The  new  matter  which 
will  alone  justif)'  the  renewal  of  a 
motion  without  leave,  must  be  some- 
thing which  has  happened,  or,  for  the 
first  time,  come  to  the  knowledge  of  the 
party  moving,  since  the  decision  of  the 
former  motion.  Willet  f.  Fayer- 
weather;  i  Barb.  (X.  Y.)  72,  per  Ed- 
monds, J.  If  the  additional  reasons 
were  known  to  the  defendant  at  the 
time  of  making  the  first  motion,  the 
second  motion  \\\\\  not  be  granted. 
Hill  V.  Hoover,  9  Wis.  15;  Pierce  -•. 
Kneeland,  9  Wis.  24. 

Affidavits  which  merely  present  addi- 
tional or  cumulative  evidence  on  the 
points  before  presented  are  not  to  be 
considered  as  showing  new  grounds  tor 
the  motion.  Ray  v.  Connor,  3  Edw. 
Ch.  (N.  Y.)  47S;"  Bascom  z'.  Feazler,  2 
How.  Pr.  (X.  Y.)  16;  Hoflfman  v.  Liv- 
ingston, I  Johns.  Ch.  (X.  Y.)  211; 
Dunham  -■.  Wimans,  2  Paige  (X*.  Y.) 
24;  Johnson  t/.  Johnson,  Walk.  (Mich.) 
309.  An  application  for  leave  to  re- 
new a  motion  is  properly  denied  where 
a  party  deliberatel3'  elects  on  the  first 
motion  not  to  rely  upon  atfidavits  in 
his  possession,  and  nothing  is  shown  to 
explain  or  excuse  his  election.  Wit- 
mark  V.  Herman,  44  X".  Y.  Super.  Ct. 
144. 

A  party  will  not  be  allowed  to  open 
a  case  and  have  evidence  retaken, 
where  his  motion  papers  fail  to  show 
newly-discovered  evidence,  or  evidence 
of  which  the  partj'  could  not  avail  him- 
self at  the  first  fiearing,  and  where  it 
appears  that  the  party  merely  wishes 
to  deny  what  he  did  not  deny  before, 
but   which    called    lor   denial    then    as 
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much  as  at  the  time  of  the  application 
for   a   rehearing.      Witters    v.  Sowles, 
■31  Fed.  Rep.  5. 

The  discovery  of  new  evidence  in 
support  of  a  motion  previouslj'  ui-ged 
has  been  held  to  give  no  absolute  right 
to  a  renewal  of  a  motion.  Hoffman  v. 
Livingston,  i  Johns.  Ch.  (N.  Y.)  211; 
Hall  V.  Emmons,  2  Sweeny  (N.  Y.) 
396.  But  see  People  v.  Eddy,  3  Lans. 
(N'  Y.)  80;  Butts  V.  Burnett,  6  Abb. 
Pr.,  N.  S.  (N.  Y.)  302;  Bank  of  Ha- 
vanna  v.  Moore,  5  Hun  (N.  Y.)  624; 
Erie  R.  Co.  v.  Ramsey,  57  Barb.(N.  Y.) 
449. 

The  doctrine  that  a  motion  once 
denied  cannot  be  renewed,  as  a  matter 
of  right  and  without  leave  of  the  court, 
except  upon  facts  arising  subsequent  to 
the  decision  of  the  former  motion,  can- 
not apply  to  a  case  where  the  party 
proceeds  in  the  second  motion  upon  a 
distinct  property  interest  and  right 
from  that  involved  in  the  first  motion. 
Steuben  Co.  Bank  v.  Alberger,  83  N. 
Y.  274,  per  Andrews,  J. 

Denial  toy  Default. — The  denial  of  a 
motion  by  default  of  the  moving  party 
is  no  bar  to  its  renewal  if  the  default  is 
excused. ,  Bowman  v.  Sheldon,  5 
Sandf.  (N.  Y.)  657. 

Where  a  motion  granted  by  de- 
fault is  opened  on  excuse,  it  must  be 
heard  as  to  the  party  who  took  it,  on 
the  identical  papers  on  which  it  was 
moved.  Knowlton  v.  Bowrason,  8 
Cow.  (N.  Y.)  135. 

-Denial  No  Bar. — The  denial  of  a  mo- 
tion for  a  change  of  place  of  trial 
made  by  one  defendant  does  not  prej- 
udice the  right  of  another  defendant 
subsequently  served  with  summons  to 
make  a  similar  motion.  New  Jersey 
Zinc  Co.  V.  Blood,  8  Abb.  Pr.  (N.  Y.) 
147. 

The  denial  of  a  motion  to  change  the 
place  of  trial  to  the  proper  county, 
based  upon  a  complaint  which  doe's  not 
state  a  cause  of  action,  is  not  a  bar  to  a 
similar  motion  based  upon  a  valid 
amended  complaint.  Veeder  v.  Baker, 
83  N.  Y.  156;  reversing  10  Weekly 
Dig.  498. 

The  denial  of  a  motion  to  open  a  de- 
fault is  not  a  bar  to  a  new  motion 
founded  on  the  fact,  for  the  first  time 
presented,  that  the  default  was  caused 
by  the  incapacity  of  the  attorney. 
Elston  V.  Schilling,  7  Robt.  (N.  Y.) 
74- 


A  motion  of  a  judgment  creditor  to 
set  aside  a  judgment  by  confession^ 
having  been  denied  without  leave  to 
renew  subsequently,  the  assignee  of  the 
judgment  creditor,  having  recorded 
another  judgment,  made  a  new  motion 
upon  them  both.  Held,  that  the  new 
judgment  gives  a  right  to  move.  Bon- 
nell  V.  Henry,  13  How.  Pr.  (N.  Y.)  142. 

Where  the  second  motion  has  in 
view  precisely  the  same  object  and 
purpose  as  the  former  one,  though 
based  on  new  grounds,  it  must  be  de- 
nied.    Corwith  V.  State  Bank,  11  Wis. 

43°- 

A  motion  should  not  be  denied 
merely  on  the  ground  that  a  motion  of 
the  same  nature  has  been  made  and 
denied,  if  new  facts  are  proven  on  the 
second  motion,  such  as  would  be  ground 
for  giving  leave  to  renew.  Butts  v. 
Burnett,  6  Abb.  Pr.,  N.  S.  (N.  Y.)  302. 

The  denial  of  a  motion  to  strike  out 
an  answer  as  frivolous  does  not  prevent 
a  motion  to  strike  it  out  as  sham. 
Kreitz  v.  Frost,  5  Abb.  Pr.,  N.  S.  (N. 
Y.)  277.  See  Fox  v.  Fox,  24  How.  Pr. 
(N.  Y.)  385;  Frost  V.  Flint,  2  How.  Pr. 
(N.  Y.)  125;  Bonnell  v.  Henry,  13 
How.  Pr.  (N.  Y.)  142;  New  Jersey 
Zinc  Co.  V.  Blood,  8  Abb.  Pr.  (N.  Y.) 
147. 

Renewed  on  the  Merits. — A  motion 
denied  on  a  preliminary  objection  may 
be  renewed  on  the  merits,  Marvin  v. 
Lewis,  12  Abb.  Pr.  (N,  Y.)  482; 
Adams  v.  Bush,  2  Abb,  Pr,,  N,  S,  (N. 
Y.)  112. 

1.  DoUfus  V.  Frosch,  5  Hill  (N.  Y.) 
493;  ».  c,  40  Am.  Dec.  368. 

Res  Adjudlcata  and  Motions. — The 
decision  of  a  motion  is  not  regarded  in 
the  light  of  res  adjudicata.  Snyder  v. 
White,  6  How.  Pr.  (N.  Y.)  321;  Sim- 
son  V.  Hart,  14  Johns.  (N.  Y.)  63;  Van 
Rensselaer  v.  Sheriff  etc.,  i  Cow.  (N. 
Y.)  501;  Belmont  v.  Erie  R.  Co.,  52 
Barb.  (N.  Y.)  640;  Bonnell  v.  Henry, 
13  How.  Pr.  (N.  Y.)  142;  Smith  v. 
Spalding,  30  How.  (N.  Y.)  339;  3  Robt. 
(,N.  Y.)  615;  People  v.  Eddy,  3  Lans. 
(N.  Y.)  80;  Acker  v.  Ledyard,  S  Barb. 
(N.  Y.)  514;  Hall  V.  Emmons,  2 
Sweeny  (JSt.  Y.)  396;  Steuben  Co. 
Bank  v.  Alberger,  83  N.  Y.  274;  Pen- 
dleton V.  Weed,  17  N.  Y.77;  Hoifmann 
f.  Hoffmann,  46  N.  Y.  30;  s.  c,  7  Am. 
Rep.  299;  Hoiyell  v.  Mills,  53  N,  Y. 
322;  Riggs  V.  Pursell,  74  N.  Y.  370; 
Corwith  V.  State  Bank,  11   Wis.  430; 
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addressed  to  the  discretionary  power  of  the  court.*     This  discre- 


Ford  V.  Do^-le,  44  Cal.  635;  Kenney  v. 
Kelleher,  63  Cal.  442;  Bowers  v.  Cher- 
okee Bob,  46  Cal.  2S0;  Benz  v.  Hines,  3 
Kan.  386;  s.  c.,  89  Am.  Dec.  594;  Hoge 
V.  Norton,  22  Kan.  374. 

In-Simson  v.  Hart,  14  Johns.  (N.  Y.) 
63,  the  leading  American  case  on  the 
subject,  Spencer,  J.,  says:  "The  mo- 
tion itself  was  a  summarj'  application 
to  the  mayor's  court;  and  it  is  a  fact 
well  known  that  such  nrotions  do  not 
admit  of  that  grave  discussion  and 
consideration  as  questions  arising  on 
demurrer,  in  arrest  of  judgment,  or  for 
a  new  trial.  Again:  decisions  on  sum- 
mary application  can  never  be  thrown 
into  the  shape  of  a  record,  and  become 
the  subject  of  review  in  any  other 
court.  In  the  same  court  these  deci- 
sions are  not  considered  so  final  and 
decisive  as  to  furnish  a  bar  to  another 
and  further  discussion  of  the  question." 
If  motions,  then,  did  admit  of  that  grave 
discussion  as  questions  arising  on  de- 
murrer, or  became  the  subject  of  review 
in  any  other  court,  the  reason  why  the 
doctrine  of  res  adjudicata  should  not 
apply  to  motions  would  fail.  Those 
States  which  have  supplanted  the 
common-law  pleading  by  a  code,  have 
also,  in  some  cases,  made  certain 
orders  appealable,  and  have,  to  that  ex.- 
tent,  qualified  the  dogma  stated  at  the 
head  of  this  note.  In  Ne-w  Tork,  the 
leading  case  after  the  adoption  of  the 
code,  with  its  provisions  giving  the 
right  of  appeal  from  orders,  is  Dwight , 
'0.  St.  John,  25  N.  Y.  203.  This  was 
an  appeal  from  the  decision  of  a  ref- 
eree, and  it  was  held  by  the  learned 
judge  who  wrote  the  opinion,  that,  in 
the  case  of  an  order  affecting  a  sub- 
stantial right  and  appealable,  where  a 
full  hearing  had  been  had  before  a  ref- 
eree on  a  controverted  question  of  fact, 
the  decision  of  a  point  actually  liti- 
gated before  the  referee,  and  upon  the 
motion,  was  an  adjudication  binding 
upon  the  parties  and  conclusive  to  that 
extent.  It  was  not  held,  however,  that 
the  order  was  conclusive  as  to  a  fact 
which  might  have  been  litigated,  but 
only  as  to  one  on  which  there  had 
been  a  full  hearing.  The  right  of 
a  party  to  renew  a  motion  upon  a  dif- 
ferent state  of  facts,  or  by  supplying 
defects  in  proof,  was  jiot  questioned  by 
that  decision.  (Riggs  v.  Pursell,  74  >I. 
Y.  370.)  In  Ne-w  Tork,  then,  the  deci- 
sion of  a  motion  may  be  res  adjudicata, 


and  is  as  final  and  conclusive  as  a  judg- 
ment, if  the  proceedings  permit  of  a  full 
hearing  upon  the  merits,  and  the  order 
made  is  liable  to  review  in  some  appel- 
late court. 

See  also  the  elaborate  opinion  of 
Brewer,  J.,  in  Wilson  Co.  v.  Mcin- 
tosh, 30  Kan.  234,  of  which  the  follow- 
ing is  an  extract:  "We  think  there  is  a 
growing  disposition  to  enlarge  the 
scope  of  the  doctrine  of  res  adjudicata, 
and  to  place  more  regard  on  the  sub- 
stance of  the  decision  than  on  the  form 
of  the  proceedings.  One  thing  which 
indicates  this  is  the  increased  facility  of 
review  in  the  appellate  courts.  It  used 
to  be  the  practice  that  no  ruling  of  the 
trial  court  went  up  for  review  until 
after  final  judgment;  any  preliminary 
rulings,  if  erroneous,  might,  up  to  that 
time,  be  corrected  by  the  trial  court. 
Then  it  was  assumed  that  a  final  exam- 
ination in  that  tribunal  had  been  had, 
and  the  whole  record  was  ready  to  be 
transferred  to  the  appellate  court;  and 
hence  it  was  argued  that  no  prior  deci- 
sion should  be  considered  as  final  or 
res  adjudicata.  But  our  present  prac- 
tice provides  for  taking  immediately  to 
the  appellate  court  a  vast  number  of  rul- 
ings prior  to  the  final  judgment.  Now 
the  fact  that  the  decision  of  a  motion  can 
be  preserved  in  a  separate  record  and 
taken  up  by  itself,  presupposes  a  full 
and  careful  consideration  in  both  the 
trial  and  appellate  courts;  and  when 
that  is  had,  it  would  seem  that  the 
question  thus  separately  and  carefully 
considered  should  be  fin  aFy  disposed  of, 
and  not  be  thrown  back  for  further  liti- 
gation at  the  mere  caprice  of  either 
party." 

The  decision  of  a  motion  will  be  re- 
garded as  res  adjudicata  as  to  a  motion 
even  in  another  action  for  the  same  re- 
lief. People  V.  Kelly,  i  Abb.  Pr.,  N.  S. 
(N.  Y.)  432. 

Where,  upon  a  mistrial,  the  defend- 
ant moves  for  his  discharge,  which  mo- 
tion is  refused,  and  he  is  required  to 
give  bail  for  his  appearance  at  the  next 
term,  the  judge  presiding  at  such  next 
term  has  no  right  to  entertain  the  mo- 
tion and  discharge  the  defendant.  It  is 
res  adjudicata.  State  v.  Evans,  74  N. 
Car.  324. 

1.  Belmont  v.  Erie  R.  Co.,  52  Barb. 
(N.  Y.)  637;  Andrews  v.  Cross,  17 
Abb.  (N.  Y.)  N.  C.  92;  Wentworth  v. 
Wentworth,  51  How.  (N.  Y)  Pr.  289. 
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tionary  power,  unless  the  contrary  appear,  will  be  presumed  to 
have  been  properly  exercised,^  and  will  not  be  interfered  with  by 
reviewal  upon  appeal  or  otherwise,  except  in  cases  of  palpable 
abuse,^  Upon  a  motion  for  leave  to  renew  a  motion,  the  merits 
of  the  main  application  are  not  to  be  investigated  or  determined.* 
VII.  Rehearing  or  Rearguing  Motions— (See  also  Rehearing). 
— Where  new  facts  or  new  parties  are  desired  to  be  introduced 
into  a  motion,  the  remedy  lies  through  a  new  motion,  generally 
upon  new  or  additional  motion-papers  ;  a  reargument  of  a  motion 
proceeds  on  the  same  notice  and  motion  papers  as  the  original 
motion.*  The  court,  in  its  discretion,  the  order  rendered  on  the 
original  motion  being  for  this  purpose  opened,"  may  grant  a  re- 
hearing, when  there  has  been  a  misapprehension  of  the  facts,  or  a 
mistake    of   law.^     But  leave  to  reargue  will  rarely  be  granted 


The  questions  of  granting  leave  or 
allowing  tiie  motions  to  be  renewed 
without  leave  must  always  rest  in  the 
judgment  of  the  tribunal  to  which  they 
are  addressed  without  limiting  the 
operation  to  any  strict  rule  of  practice. 
People  V.  Eddy,  3  Lans.  (N.  Y.)  80. 

It  is  discretionary  with  the  court  to 
allow  the  renewal  of  the  motion  on  the 
same  or  additional  papers,  and  its  deci- 
sion in  this  respect  will  not  be  reviewed 
upon  appeal.  Hall  v.  Emmons,  2 
Sweeny  (N.  Y.)  396;  Smith  v.  Spald- 
ing, 30  How.  Pr.  (N.  Y.)  339;  White  f. 
Monroe,  12  Abb.Pr.  (N.  Y.)357;33Barb. 
(N.  Y.)  650;  Adams  tj.  Bush,  2  Abb.  Pr., 
N.  S.  (  N.  Y.)  112;  Ford  v.  Dwyle,  44 
Cal.  635;  5  N.  Y.  547;  Irvine  v.  Myers. 
6  Minn.  558.  Denied  when  founded 
on  same  papers.  Fenton  v.  Lumber- 
man's Bank,  i  Clark  Ch.  (N.  Y.)  360. 
Granted  when  founded  on  same  papers. 
White  f.  Munroe,  12   Abb.   Pr.,   N.  Y. 

357- 

1.  Hitchcock   V.   McElrath,   69   Cal. 

634- 

2.  Bowers  v.  Cherokee  Bob,  46  Cal. 
280;  Kenney  v.  Kelleher,  63  Cal.  442; 
Hitchcock  V.  McElrath,  69  Cal.  634; 
Irvine  v.  Myers,  6  Minn.  558. 

3.  Crocker  v.  Crocker,  i  Buffalo 
Super.  Ct.  R.  275. 

Reviewing  a  motion  on  excuse  to 
open  an  order  taken  by  default  is  not  a 
review  of  a  previous  decision  on  the 
matter,  whereon  both  parties  have  been 
heard.  Bolles  v.  Duff,  56  Barb.  (N. 
Y.)  567. 

4.  People  V.  Cohocton  Stone  Road, 
215  Hun  (N.  Y.)  13;  Wright  v.  Terr^-, 
24  Hun  (N.  Y.)  228;  Webb  v.  Groom, 
6  Robt.  (N.  Y.)  532;  Bolles  v.  Duff, 
56  Barb.  (N.  Y.)  567. 


A  filial  order  partaking  of  the  char- 
acter of  a  judgment  can  be  reheard; 
a  mere  interlocutory  order  cannot. 
Belmont  v.  Erie  R.  Co.,  52  Barb.  (N. 
Y.)  637;  Ex  parte  Livingston,  34  N.  V. 

The  term  "rehear,"  technicall}'  speak- 
ing, is  appropriate  only  to  the  proceed- 
ing in  chancery  by  which  a  certain 
class  of  errors  in  a  decree  or  decretal 
order  could,  before  enrollment,  be  cor- 
rected, but  it  has  no  application  to 
orders  made  upon  mere  motion.  These 
cannot  be  reached  by  '"rehearing,"  but 
are  varied  or  discharged  by  the  court 
on  application  by  motion.  Belmont  v. 
Erie  R.  Co.,  52  Barb.  (N.  Y.)  636. 

Where  a  motion  has  been  noticed 
within  the  period  limited  for  making 
such  a  motion,  and  the  motion  is  de- 
nied and  the  period  expires,  then  no 
new  notice  of  a  new  motion  will  avail.  1 
If  the  denial  was  on  some  ground  not 
conclusive  of  the  question,  the  rem- 
edy of  the  moving  party  is  to  make  an 
application  for  a  rehearing  of  the  orig- 
inal motion  on  the  original  notice. 
Bowman  v.  Sheldon,  5  Sandf  (N.  Y.) 

6.  Townsend  v.  Wisner,  62  Iowa  672; 
Re  Peuguet,  5  Wkly.  Dig,  222  (Ct. 
App.  N.  Y.).  ' 

6.  Howard  v.  McKenzie,  54  Tex. 
171;  Boiles  z'.  Duff,  56  Barb.  (N.  Y.) 
■567;  Trinity  Church  v.  Higgins,  4 
Robt.  (N.  Y.)  i;  Coleman  v.  Living- 
stone, 45  How.  Pr.  fN.  Y.)  483;  56  N. 
Y.  658. 

An  application  for  the  rehearing  of 
a  motion,  made  at  general  term,  to  set 
aside  an  order  granted  at  special  term, 
on  the  ground  that  the  appellants  failed 
to  print   all    the    papers   upon  appeal. 
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—here  there  is  a  remedy  by  appeal.*  The  application  for  the 
rehearing  of  a  motion  should  be  made  to  a  court  held  by  the 
judge  making  the  decision.-  The  court  of  appeals  cannot  review 
an  order  of  the  general  term  denying  an  application  for  a  re- 
argument.* 

■^TTT  Motion  Costs — (See  also  Coms*) — 1.  How  Granted. — Costs 
of  motic:ii  are  not  regarded  as  a  part  of  the  general  costs  in  the 
action,  and  their  collection  does  not  depend  upon  the  ultimate 


and  that  copies  were  not  served  upon 
respondents  in  time  for  them  to  dis- 
cover an  error  in  them,  where  it  ap- 
peared that  the  error  sought  to  be 
corrected  was  objected  to,  and  the 
point  argued  on  the  appeal — denied. 
People  f.  Board  of  Apportionment,  i 
Hun  (N.  V.)  123. 

Where  the  highest  appellate  court 
hao,  pending  the  appeal,  decided  the 
fjUestion  otherwise,  a  reargument  ma^- 
be  ordered.  Coleman  v.  Livingstone, 
36  X.  Y.  Supr.  Ct.  231;  Taylor  f. 
Grant.  36  X.  Y.  Supr.  Ct.  259;  Butter- 
field  V.  Radde,  40  X.  Y.  Supr.  Ct.  169; 
Produce  Bank  v.  Morton,  42  X.  Y. 
Supr.  Ct.  124. 

Or  if  the  court  or  counsel  overlooked 
an  important  point.  Krom  v.  Lev\-, 
6Thomp.  &C.  (X.  Y.)  2c,t^\  Banks  i. 
Carter.  7  Daly  (X.  Y.)  417;  Guidet  v. 
Maj'or  etc.  of  "X.  Y.,  37  X.  Y.  Supr.  Ct. 
124;  Weston  o.  Ketchum,  39  X.  Y. 
Supr.  Ct.  54. 

But  where,  on  account  of  jlelay,  the 
right  of  appeal  from  an  order  duly 
entered  has  been  lost,  a  rehearing  on 
the  subject  matter  of  such  order  can- 
not be  obtained  by  a  petition  for  its 
revocation,  on  the  ground  that  it  was 
improvidently  and  irregularly  passed. 
Megary  v.  Shipley  (Md.),  19  Atl.  Rep. 

'SI- 

1.  McGarry  v.  Board  of  Supervisors, 
1  Sweeny  (X.  Y.)  317:  Bolles  v.  Duff, 
56  Barb.  (X.  Y.)  567;  £.v  parte  Living- 
stone, 34  X.  Y.  555;  Giles  V.  Austin,  34 
X.  Y.  Supr.  Ct.  540. 

But  a  mere  mistake  of  the  judge  in 
deciding  all  the  questions  raised  by  ^ 
petition,  instead  of  ordering  a  reference 
of  some  of  then-  as  intended  by  agree- 
ment of  counsel,  .s  to  be  corrected  by 
rehearing,  not  bv  appeal.  Herbert  v. 
Smith,  6  Lans.  (X.  Y.)  493. 

2.  Arnold  v.  Oliver,  64  How.  Pr.  (X. 
Y.)452;    2   Civ.  Proc.    (X.  Y.)  R.  457. 

Same  Court. — It  is  no  objection  to  an 
application  to  open  a  previous  motion 
that  it  is  made  before  a  different  jud'^c 
from  the  one  before  whom  the  original 


order  was  made.  Both  orders  are 
properly  the  acts  of  the  same  court — 
the  special  term — and  not  of  the  judges. 

3.  Fleischmann  t'.  Stern,  90  X.  Y. 
no. 

4.  What  Are  "Costs  of  a  Motion." — 
The  costs  of  disbursements  of  an  appeal 
to  general  term  from  an  order  made  at 
special  term  are  "costs  of  a  motion." 
Phipps  V.  Carman,  26  Hun  (X.  Y.) 
51S.  But  see  ^'erplanck  .■.  Kendall, 
47  X.  Y.  Supr.  Ct.  513. 

Costs  upon  appeal  from  an  order 
denying  a  motion  to  vacate  a  judgment 
for  an  alleged  irregularity,  are  motion 
costs,  and  are  to  be  collected  as  other 
motion  costs  are  collected.  The  entry 
of  a  judgment  for  such  costs  is  not 
authorized.     Re  Brasier,  13   Daly   (X. 

^'•)  245- 

Supplementary  Proceedings. — Costs 
allowed  in  the  course  of  supplementary 
proceedings  are  motion  costs.  Vali- 
ente  v.  Bryan,  65  How.  Pr.  (X.  Y.) 
203.  See  Godfrey  v.  Pell,  5  Law  Bull. 
69. 

Costs  of  a  reference  on  an  interlocu- 
tory reference  in  §  I0^^  X.  Y.  C.  Ci\'. 
Proc.  are  motion  costs.  Jones  t . 
Easton,  11  Abb.  X.  C.  (X.  Y.)  114. 

Costs  of  a  reference  to  ascertain  the 
party  entitled  to  surplus  in  foreclosure 
are  motion  costs,  so  far  as  they  are  pay- 
able from  the  fund.  Borland  v.  X\- 
leond,  8  Daly  {N.  Y.)  126. 

On  a  decree  to  dissolve  an  injunction, 
the  decree  for  costs  is  confined  to  mo- 
tion costs.  Dale  v.  Cooke,  Hard. 
(Ky.)  104.  But  it  was  held  in  Barnett 
-'.  Spencer,  2  Hen.  &  M.  7,  that,  upon 
overruling  or  sustaining  a.  motion  to 
dissolve  an  injunction,  no  costs  should 
be  taxed. 

New  York  Court  of  Appeals. — The 
costs  of  an  appeal  argued  and  decided 
as  a  motion  on  a  motion  day,  before  the 
New  York  court  of  appeals,  unless 
otherwise  specified,  must  be  understood 
to  be  general  costs  and  not  motion 
costs  merelv.  Hall  v.  Emmons,  40 
How.  Pr.  (X\  Y.)  137. 
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decision  of  the  cause. ^     They  rest  in  the  discretion  of  the  court,* 
and  their  amount  must  be  fixed  by  the  court.*     They  are  not 


Enumerated  Motions. — All  enumer- 
ated motions  are  on  the  same  footing 
as  a  case,  for  the  purposes  of  costs. 
Jackson  v.  Mather,  7  Cow.  (N.  Y.) 
416. 

A  rehearing  of  a  motion  is  a  mo- 
tion within  the  provision  of  the 
code  regulating  costs  on  motions. 
Van  Wj'ck  v.  AUiger,  3  How.  Pr.  (N. 
Y.)  292. 

1.  Chadwick  v.  Brother,  4  How,  Pr. 
(N.  Y.)  283. 

Motions  and  Special  Proceedings, — 
In  Minnesota  there  is  a  distinction  as 
to  the  amount  of  costs  between 
motions  and  special  proceedings.  An 
order  setting  aside  an  execution  sale 
and  allowing  a  new  execution  is 
upon  a  motion,  and  is  not  a  special  pro- 
ceeding. Tillman  v.  Jackson,  i  Minn. 
189. 

Special    Motions. — Costs    of    special 

motions  fall  on  the  part)'  who  fails  in 

'  the  suit  rather  than  on  the  partj  who 

fails  in  the  motion.     Morrison  v.  Ide,  4 

How.  Pr.  (N.  Y.)  304. 

The  usual  application  for  costs  bj 
the  defendant,  on  a  bill  of  discovery, 
after  he  has  fully  answered  the  bill,  is 
not  a  hearing  of  the  cause  upon  the 
merits,  within  the  meaning  of  the  fee- 
bill,  but  is  a  mere  motion.  The  defend- 
ant, therefore,  upon  taxation,  is  ox\\y 
entitled  to  costs  as  upon  a  special 
motion,  and  not  to  costs  as  upon  a 
hearing  of  the  cause  upon  the  merits. 
Boughton  V.  Phillips,  6  Paige  (N.  Y.) 

433- 

2.  Lenox  v.  Eldred,  65  Barb.  (N.Y.) 
526;  Carter  v.  Clark,  2  Sweeny  (N.Y.) 
189;  Chadwick  v.  Brother,  4  How.  Pr. 
(N.  Y.)  283;  Stevenson  v.  Pusch,  40 
How.  Pr.  (N.  Y.)  91;  McGregor  v. 
Buell,  3  Abb.  (N.  Y.)  App.  Dec.  86; 
Code  S.  Car.,  §  328;  State  v.  Marshall, 
28  S.  Car.  559. 

A  judge  at  chambers  can  grant  no 
costs  of  motion.  Brevoort  v.  Warner, 
8  How.  Pr.  (N.Y.)  321. 

Court  Consisting  of  Several  Judges. — 
If  the  supreme  court  in  an  order  omit 
to  specify  the  amount  of  costs  the 
party  is  to  recover,  where  it  rests  in 
their  discretion;  the  omission  cannot  be 
supplied  by  a  single  justice.  Tillman 
V.  Jackson,  i  Minn.  189. 

Interference     on      Appeal.  —  Where 

costs  op  a  motion,  granted  in  part  and 

.  denied  in  part,  are  allowed,  the  general 


term,  on  affirming  the  order  on  appeal, 
should  not  interfere  with  the  allow- 
ance. Dennison  v.  Dennison,  9  How. 
Pr.  (N.  Y.)  246. 

More  Favorable. — The  court  does  not 
lose  its  power  to  give  costs  to  the  mov- 
ing party  by  reason  of  granting  an 
order  more  favorable  to  the  opposing 
party  than  the  one  sought,  Dambman 
•u.  Butterfield,  4  Thomp.  &  C,  (N,  Y.) 

542- 

.Where  the  Ohject  of  the  Motion  Is 
Conceded.  —  An  absolute  right  to 
costs  of  motion  does  not  accrue  on 
service  of  the  papers.  Where  the  ad- 
verse party  offers  to  concede  the  ob-, 
ject  of  the  motion,  and  pay  a  part  of 
the  costs  which  the  court  would  grant, 
it  is  in  the  discretion  of  the  court 
whether  they  will  grant  full  costs  if  the 
moving  party  insists  on  his  motiojj. 
Stiles   V.   Fisher,   3   How.   Pr,  (N.  Y,) 

5-- 

3.  Chadwick  v.  Brother,  4  How,  Pr,, 
(N,  Y.)  283;  Morrison  v.  Ide,  4  How, 
Pr.  (N,  Y.)  304:  Van  Schaick  v. 
Winne,  8  How.  Pr.  (N.  Y.)  5;  Bowne 
V.  Anthony,  13  How.  Pr.  (N.  Y.)  301; 
Nellis  V.  De  Forrest,  6  How.  Pr.  (N.Y.) 

413- 

If  the  order  awardmg  the  costs  does 
not  fix  their  amount,  some  officer  should 
be  designated  in  the  order  to  do  this. 
Van  Schaick  v.  Winne,  8  How,  Pr, 
(N.  Y,)  5, 

With  Costs. — Where,  on  a  motion, 
the  order  was  made  "with  costs," 
not  specifying  the  amount,  the  costs 
were  held  to  mean  the  full  costs  of  a 
motion  — $10,  Pennell  v.  Wilson,  5 
Robt,  (N,  Y,)  674;  2  Abb,  (N,  Y.),N, 
S,  466, 

Sufficiently  Specific,  —  An  attorney, 
with  improper  motives,  moved,  at  the 
general  "term,  to  strike  the  name  of 
another  attorney  from  the  roll.  The 
motion  was  denied,  and  the  court 
ordered  the  costs  and  disbursements, 
without  specifying  the  amount,  to  be 
paid  by  the  attorney  making  the  mo- 
tion. The  costs,  etc,  were  taxed  at 
$115,30,  such  attorney  having  notice  of 
and  attending  at  the  taxation.  After  a 
demand  and  refusal  to  pay  such  costs, 
a  precept  was  issued  directing  the 
sheriff  to  arrest  and  commit  the  attor- 
ney until  the  same  were  paid.  Held, 
that  the  order  for,  and  adjustment  of, 
costs  were    to    be   read  together,  and 
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granted  unless  asked  for  in  a  notice  or  order  to  show  cause,^  and 
are  not  allowed  on  ex  parte  oxAe.xi^  But  though  not  asked  for 
in  the  notice  of  motion,  if  both  parties  appear  and  the  motion  is 
heard  on  its  merits  the  court  may  allow  costs*. 

2. -When  Granted. — A  party's  right  to  costs  of  a  motion  rests 
upon  the  order  and  not  upon  any  statute.'*  The  prevailing  party 
usually  gets  costs  unless  some  special  reason  is  shown  why  they 
should  not  be  imposed.^ 


were  a  sufficient  specification  of  the 
amount  to  be  paid,  and  that  tlie  man- 
ner of  enforcing  the  collection  of  such 
costs  was  proper.  Matter  of  Kelly,  6 
Thomp.  &  C.  (N.  Y.)  117;  3  Hun  (N. 
Y.)  636. 

1.  Palmer  v.  >rulligan,  2  Cai.  (N.Y.) 
380;  Rogers  v.  Toole,  11  Paige  (N.  Y.) 
i\z\  Hoffman  -•.  Lux,  i  Mont.  L.  Bull. 
91;  Northrup  v.  Van  Dusen,  5  How. 
Pr.  (N.  Y.)  134;  3  Code  Rep.  (N.  Y.) 
140;  Saratoga  etc.  R.  Co.  v.  McCoy,  9 
How.  Pr.  (N.  Y.)  339. 

Subsequent  Term. — .Vn  omission  on 
the  part  of  a  party  to  apply  for  the 
costs  of  a  motion,  to  which  he  is  en- 
titled, or  any  part  of  them,  is  a  waiver 
to  that  extent,  and  a  party  cannot  move 
for  their  amount  at  a  subsequent  term. 
Palmer  v.  Mulligan.  2  Cai.  (N.  Y.) 
380;  Col.  &  C.  Cas.  (X.  Y.)  423;  Stone 
V.  Locke,  48  Me.  425. 

If  the  costs  given  by  section  315  of 
the  New  York  Code  of  Procedure  are 
confined  to  such  motions  as  are  liti- 
gated, or  which  require  the  preparation 
and  service  of  papers  and  notice  upon 
the  adverse  party,  effect  will  be  given  to 
thfc  intentions  of  those  who  framed  the 
code.  Bowne  v.  Anthony,  13  How. 
Pr.  i\.  Y.)  301. 

Correct  Amount.— Where  the  moving 
party,  in  his  notice  of  motion,  asks  for 
more  costs  than  he  is  entitled  to,  no 
costs  are  allowed  him.  Whipple  v. 
Williams,  4  How.  Pr.  (N.  Y.)  28; 
Bates  V.  Loomis,  5  W.  R.  78. 

Noaattendanoe.  —  Where  a  party 
gave  notice  of  a.  motion  and  did  not 
intend  to  argue,  the  opposite  side  was 
allowed  costs.  Brett  v.  Hood,  i  Cai. 
(X.  Y.)  343;  Col.  &  C.  Cas.  (N.  Y.) 
259- 

Other  and  Further  Relief. — A  party 
cannot,  on  default,  take  costs  of  the  mo- 
tion under  a  general  clause  in  a  notice 
of  motion  asking  for  other  and  further 
relief  Northrup  7'.  Van  Dusen,  5 
How,  Pr.  (N.  Y.)  134. 

One  Notice. — Attorneys'  and  counsels' 
fees,  on  motion  in  each  cause,  are  taxa- 


ble when  several  causes  are  embraced 
in  one  notice,  though  only  one  set 
of  papers  can  be  charged.  Conk- 
ling  V.  Bloodgood,  12  Wend.  (N.  Y.) 
279. 

Where  one  notice  of  motion  is  given 
entitled  in  six  cases,  only  costs  of  one 
motion  should  be  allowed.  Sharkey  v. 
Morgan,  14  St.  Rep.  940. 

If  two  subjects  are  embraced  in  one 
notice,  only  one  notice,  if  objection  is 
made,  can  be  allowed  on  taxation.  San- 
ders V.  Marcelious,  6  Paige  (N.  Y.) 
162. 

2.  Bowne  v.  Anthony,  13  How.  Pr. 
(N.  Y.)  301;  Edleson  v.  Dviryee,  59 
How.  Pr,  (N.  Y.)  326;  21  Hun  (N.  Y.) 
607.  But  see  Langbein  v.  Gross,  46 
How.  Pr.  (X.  Y.)  50. 

Ex  Parte  Afadavits. — On  a  motion  to 
dismiss  a  petition  as  being  vexatiously 
prosecuted,  the  costs  of  ex  parte  affi- 
davits, taken  in  support  of  the  motion, 
were  disallowed.  Petition  of  Bos- 
cawen,    37    N.    H.   466. 

Order  of  Course, — Where  a  party  is 
entitled  to  an  order  of  course,  he  can- 
not charge  the  adverse  partj'  with  the 
extra  expense  of  a  special  application 
to  the  court  for  such  order.  Chapman 
V.  Munson,  3  Paige  (N.  Y.)  347. 

3.  Jones  v.  Cook,  11  Hun  (N.  Y.) 
230;  Crippen  v.  Ingersoll,  lo  Wend. 
(N.  Y.)  603;  Bates  v.  Loomis,  5  Wend. 
(N.  Y.)  78. 

But  where  costs  are  not  asked  for  in 
the  notice,  they  cannot  be  taxed  against 
a  party  against  whom  an  order  is  taken 
upon  an  affidavit  of  service.  Pratt  u. 
Walker,  19  Beav.  261. 

4.  Lennox  v.  Eldred,  65  Barb.  (N. 
Y.)  526;  Chadwick  v.  Brother,  4  How. 
Pr.  (N.  Y.)  283;  Morrison  v.  Ide,  4 
How.  Pr.  (N.  Y.)  304;  Johnson  f.  Jil- 
lett,  7  How.  Pr.  (N.  Y.)  485;  Siegrist 
V.  Holloway,  7  Civ.  Pro.  R.  (N.  Y.)  58. 

An  award  of  costs  does  not  carry 
disbursements.  Paton  v.  Barker,  5  N. 
Y.  Leg.  Obs.  100. 

'  5.  O'Flynn  v.  Eagle,  7  Mich.  306; 
Stevenson   v.  Pusch,  40   How.  Pr.  (K. 
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Where  the  moving  party  asks  for  something  he  is  entitled  to, 
and  also  for  something  he  is  not  entitled  to,  even  though  he  suc- 
ceeds, the  costs  of  the  motion  are  taxed  against  him.' 

Where  the  court,  on  a  motion,  makes  an  order  granting  a  favor 
to  the  moving  party,  such  as  setting  aside  a  default,  allowing 
amendments,  etc.,  the  favored  party  must  pay  the  costs  of  the 
motion.* 


Y.)  91;  L^'ford  V.  Bryant,  38  N.  H.  88; 
Cusick  V.  Adams,  47  Hun  (N.  Y.)  451;; 
Torrey  v.  Morehouse,  i  Johns.  Cas.  (N. 
Y.)  242. 

Motion  Papers. — Costs  of  a  motion 
are  not  allowed  though  the  party  pre- 
vails, if  the  affidavits  on  vfhich  the  mo- 
tion is  founded  are  loaded  with  irrele- 
vant matter.  Pitcher  v.  Clark,  i  Wend. 
(N.  Y.)  631;  Seebor  v.  Hess,  5  Paige 
(N.  Y.}  85. 

The  costs  ot  a  successful  motion  to 
set  aside  a  partition'  sale  contested  by 
the  purchaser  are  to  be  taxed  against 
him,     Neal  v.  Smith,  22  Mo.  349. 

On  a  motion  at  general  term  for  &■ 
new  trial,  motion  costs  are  to  be  al- 
lowed. Potsdam  &  W.  R.  Co.  v. 
Jacobs,  10  How.  Pr.  (N.  Y.)  453.  But' 
see  Ellsworth  v.  Gooding,  8  How.  Pr. 
(N.  Y.)  I. 

Where  the  service  of  a  notice  of  mo- 
tion to  strike  a  case  from  the  files  is 
irregular,  the  motion  granted  thereon 
by  default  will  be  set  aside  on  appeal; 
but  the  appellant,  although  the  re- 
spondent is  in  fault,  can  have  no  costs 
on  setting  aside  the  default,  because  he 
should  have  appeared  on  the  motion. 
Donohue  v.  Hicks,  21  Hov/.  Pr.  (N.Y.) 

438- 

An  executor,  after  having  noticed  his 

cause  for  trial  in  good  faith,  discovered 

that  he  could  not  succeed.     His  motion 

to    discontinue    was    granted    without 

costs.     Purdj'  V.  Purdy,  5  Cow.  (N.Y.) 

14;   Morse  v.  McCoy,  4  Cow.  (N.  Y.) 

A  cross-motion  for  judgment,  as  in 
case  of  nonsuit,  will  be  denied  without 
costs.     lb. 

Several  Motions — Same  Ciroumstanoes. 
— In  actions  between  the  same  parties 
in  the  same  court,  when  one  party 
moves  in  each  action  at  the  same  time 
and  with  the  same  object,  but  one  set 
of  papers  is  necessary,  and  only  one 
rule  upon  the  decision  should  be  en- 
tered, and  the  party  prevailing  is  en- 
titled to  the  costs  of  one  motion  only. 
Hornfager  v.  Hornfager,  6  How.  Pt. 
(N.  Y.)  13. 


1.  Moet  V.  Couston,  33  Beav.  1578; 
Lancashire  v.  Lancashire,  9  Beav.  120; 
Sturch  V.  Young.  5  Beav.  557. 

2.  Desplaces  v.  Goris,  2  Edw.  Ch. 
(N.Y.)  422;  Carey  t;.  Hatch,  2  Edw. 
Ch.  (N.  Y.)  190;  Grim  v.  Wheeler,  3 
Edw.  Ch.  (N.  Y.)  448;  Wager  v. 
Stickle,  3  Paige  (N.  Y.)  407;  Garlick 
V.  Strong,  3  Paige  (N.  Y.)  440;  Hoff- 
man V.  Tredwell,  5  Paige  (N.  Y.)  82; 
Smith  -v.  West,  3  Johns.  Ch.  (N.  Y.) 
363;  Consequa  v.  Fanning,  3  Johns. 
Ch.  (N.  Y.)  364;  French  -u.  Shotwell,4 
Johns.  (N.  Y.)  505;  Considerant  v. 
Brisbone,  i  Bosw.  (N.  Y.)  644;  Fowler 
V.  Huber,  7  Robt.  (N.  Y.)  52;  Weir  v. 
Slocum,  3  How.  Pr.  (N.  Y.)  397; 
Dewey  v,  Sewart,  6  How.  Pr.  (N.  Y.) 
465;  Trustees  of  Penn  Yan  v.  Tuell, 
9  How.  Pr.  (N.  Y.)  400;  Roberts  v. 
Clark,  10  How.  Pr.  (N.  Y.)  451;  Kane 
V.  Demarest,  13  How.  Pr.  (N.  Y.)  465; 
Jones  V.  United  States  Slate  Co.,  16 
How.  Pr.  (N.  Y.)  129;  Markes  t).  Bard, 

I  Abb.  Pr.  (N.  Y.)  63;  Woodburn  v.  • 
Chamberlin,  17  Barb.  (N.  Y.)  44f/; 
Brown  v.  May,  17  Abb.  N.  C.  (N.  Y.) 
208;  National  City  Bank  v.  New  York 
Gold  Exchange  Bank,  97  N.  Y.  64;; 
Rogers  v.  Phintiey,  13  N.  J.  L.  i; 
Cocks  -v.  Purday,  12  Beav.  451;  Bart- 
lett  V.  Harton,  17  Beav.  479;  Douglas 
V.  Archbutt,  23  Beav.  293;  Dakins  -u. 
Garratt,  4  Jur.,  N.  S.  589;  Moss  v. 
Syers,  9  Jur.,  N.  S.  1219;  11  W.  R. 
1047;  Brown  v.  Lockhart,  10  Sim. 
420, 

Where  a  cause  is  postponed  at  the 
circuit  on  the  defendant's  motion,  the 
judge  cannot  make  a  direct  order  for 
the  payment  of  costs,  but  can  only  im- 
pose their  paj'ment  as  a  condition  ot 
granting  the  postponement.  Bagley  v. 
Ostrom,  5  Hill  (N.  Y.)  516. 

The  plaintiii',  after  his  cause  was 
tried,  a  new  trial  granted  and  two 
notices  of  trial  after  this,  was  allowed 
to  amend  his  bill,  on  paying  all  costs,  if 
the  defendant  should  change  his  de- 
fence, and  if  he  should  not,  then  the 
costs  of  the  motion,  the  cause  being 
noticed    for   trial   at    the   time  of  the 
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They  are  also  often  paid  by  way  of  punishment.^  Thus, 
where  scandalous  matter  is  stricken  out  of  the  pleading  on 
motion,  the  attorney  whose  name  is  subscribed  to  the  pleading 
may  be  directed  to  pay  the  costs  of  the  motion,  and  his  failure 
to  pay  them  may  be  punished  as  a  contempt  of  court. - 

Where  the  practice  is  unsettled,*  or  altogether  novel,"'  or  where 
the  order  on  the  motion  does  not  substantially  determine  any- 
thing,^ or  is  to  correct  a  mere  technical  irregularity,*'  or  where  a 
party  succeeds  only  in  part,''  no  costs  will  be  granted. 

The  costs  of  an  unsuccessful  motion,  or  of  an  unsuccessful  re- 
sistance to  a  motion,  are  not  taxable  against  the  adverse  party  as 


amendment.  Spawn  v.  \"eeder,  4  Cow. 
(X.  Y.)  503;  s.  c,  15  Am.  Dec.  401. 

Election. — Where  a  party  moves  to 
amend  his  pleadings,  and  the  court 
grants  the  motioji  upon  terms  that  he 
pay  the  costs,  he  may  elect  whether  he 
■  will  accept  the  leave  with  the  burden  of 
the  conditions.  Smith  c.  Powers,  i^ 
N.  H.  546. 

1.  Jacobs  V.  Hooker,'!  Barb.  (.V.  Y.) 
71;  Tingle  v.  Partin,  3  Edw.  Ch.  (N. 
Y.)  228;  Schaughnessy  v.  Reilly,  41 
How.  Pr.  (N.  Y.)  382. 

If  a  plaintiff,  after  notice  of  a  mo- 
tion to  dismiss  for  want  of  prosecution, 
proceeds  in  the  cause  with  proper  dili- 
gence, the  bill  cannot  be  dismissed,  but 
the  plaintiif  will  be  charged  with  costs 
of  the  motion.  Tingle  v.  Partin,  3 
Edw.  (N.  Y.)  228. 

A  plaintiflF,  after  notice  of  trial,  may 
be  allowed  to  amend  his  declaration  b3' 
changing  the  venue,  on  paying  costs  of 
motion  and  costs  of  former  plea,  if  a 
new  defence  need  be  interposed.  Far- 
rington  v.  Suydam,  9  Wend.  (X.  Y.) 
430- 

Too  Many  Motions. — If  a  party  makes 
two  motions  where  the  relief  might  be 
obtained  by  one,  he  must  pay  costs  of 
opposing  as  of  one  motion."  .Mitchell 
■'■  Westervelt,  6  How.  Pr.  (N.  Y.)   265. 

A  justice  will  be  ordered  to  pay  the 
costs  of  an  application  to  compel  him 
to  amend  his  return  to  a  certiorari,  if 
the  original  return  was  evasive,  and  his 
conduct  respecting  it  disingenuous. 
Bird  V.  Silsbie,  i  Cow.  (N.  Y.)  582. 

After  Date  of  Payment. — A  delinquent 
revenue  officer  who  pays  over  moneys, 
after  notice  of  a  motion  against  him,  is 
liable  for  the  costs  of  the  motion, 
mough  made  after  the  date  of  the  pay- 
ment.   State  V.  Dail,  3   Heisk.  (Tenn.) 

Ho  Laches,— Even  if  the  notice  of 
this  motion  had  been  given  before  the 
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transcript  was  actually  returned  and 
filed  in  this  court,  the  appellant  ought 
not  to  be  charged  with  costs,  as  he  has 
been  guilty  of  no  laches,  and  has  done 
everything  in  his  power  to  procure  the 
return  of  the  transcript  in  tiine. 
Vreedenburgh  v.  Calf,  7  Paige  (.\.  Y.) 
419. 

Attorney. — The  attorne\'  may  be  re- 
ciuired  personally  to  pay  costs  on 
vacating  an  order  made  by  him  in  \io- 
lation  of  proper  practice.  Schaugh- 
nessy -'.  Reilly,  41  How.  Pr.  (X.  Y.j 
38:.  See  a)so  Mc^'ey  z\  Cantrell,  S 
Hun  (N.  Y.)  ^22. 

2.  N.  Y,  C.'  Civ.  Proc,  §  545, 

3.  Morrison  f.  Ide,  4  How.  Pr.  (X, 
Y.;  304;  Buckman  v.  Carnlev,  9  How. 
Pr.  (X,  Y.)  iSo;  Hoffman  -'.  Skinner, 
5  Paige  (X.  Y.)  527. 

4.  People  f.  Assessors  of  Barton,  44 
Barb.  (X.  Y.)  148;  29  How.  Pr.  (X.Y.^ 
371;  Ely  f.  Holton,  15  X.  Y.  600;  Elli- 
t.  Fletcher,  40  Mich.  321;  Buckman  c. 
Carnley,  9  How,  Pr,  (X.  Y,)  180. 

5.  Sutton  V.  Wegner,  72  Wis.  294; 
Jacobs  V.  Hooker,  i  Barb.  I'X,  Y,)  71. 

6.  Kane  i',  X&n  Vranken,  5  Paige 
(X.  Y.)  62,  Or  where  the  refusal  of  a 
party  to  waive  such  an  irregularity 
has  rendered  an  appeal  to  the  court 
necessarj'.     Id. 

7.  Corbin  v.  George,  2  Abb.  Pr,  (X', 
Y.)  465;  Whipple  V.  Williams,  4  How, 
Pr,  (X,  Y,)  28;  Steam  Navigation  Co, 
T\  Weed,  S  How.  Pr,  (N,  Y.)  ^o;  Pen- 
field  V.  White,  S  How.  Pr.  (N'.  Y,)  88; 
Bates  I.-,  Loomis,  ^  Wend,  (X".  Y,)  78; 
Duffy  ,■,  Duncan,  32  Barb,  (X.  Y,) 
587;  Pindar  v.  Seaman,  33  Barb,  (X, 
Y,)  140;  Matter  of  Commrs,  of  Lewis- 
town,  15  Barb,  (X.  Y,)  136;  Askins  7', 
Harns,  3  Abb,  Pr,  (X,  Y,)  184;  Went- 
worth  V.  Wentworth,  qi  How.  Pr.  (X". 
Y.)  289. 

But  on  motion  to  strike  out  costs 
from   a  bill,   success   as  to  part   of  the 
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costs  in  the  cause,  unless  a  direction  to  that  effect  is  contained  in 
the  order  of  the  court.'  But  where  one  party  makes  an  applica- 
tion to  the  court  in  consequence  of  the  declarations  of  the  other 
party,  though  the  motion  is  denied,  yet  such  other  party  shall 
pay  the  costs  thereof.*  The  costs  of  a  successful  resistance 
to  a  motion  are  properly  allowable,  if  the  order  denying  the 
motion  contains  nothing  to  the   contrary.*     Where  the  moving 


items  objected  to  entitles  thie  mover  to 
costs  of  tlie  motion.  State  v.  Allen,  26 
N.  J.  L.  145. 

1.  Stafford  V.  Bryan,  2  Paige  (X.  Y.) 
45;  Mann  v.  Rice,  3  Barb.  Ch.  (N.  \' .) 
42;  Schadle  v.  Chase,  16  How.  Pr. 
(N.  Y.)  413. 

Request  for  Costs. — Costs  ot  an  un- 
successful motion  were  charged  on  the 
moving  part^'  because  he  had  asked  for 
costs.  Weeks  v.  Southwick,  12  How. 
Pr.  (X.  Y.)  170. 

Witliout  Costs.  —  The  costs  of  op- 
posing a  motion  to  discontinue  witli- 
out costs  are  $io.  The  costs  of  appeal 
from  the  order  denying  the  motion  are 
If  10  and  expenses  of  printing  the  ap- 
peal papers.  Pennell  v.  Wilson.  5 
Robt.  (N.  Y.)  674;  2  Abb.  Pr.,  N.  S. 
(N.  Y.)  466. 

The  expenses  of  an  unsuccessful  mo- 
lion  to  set  aside  an  injunction  cannot 
lie  recovered,  though  the  court  after- 
wards decides  that  the  plaintiff  was 
not  entitled  to  the  injunction.  Allen 
T',  Brown,  5  Lans.  (N.  Y.)  511;  Childs 
V.  Lyons,  3  Robt.  (N.  Y.)  704. 

2.  Leonard  -o.  Manard,  i  Hall  (.\. 
Y.)  200;  Wilkinson  f.  Henshaw,  4 
Paige  (X.  Y.)  2,7.  See  also  Spark- 
man  V.  Higgins,  2  Blatchf  (U.  S.)  29. 

If  the  losing  party  is  to  be  excused 
from  the  payment  of  costs,  the  motion 
should  be  denied  without  costs,  pr  the 
costs  of  the  motion  should  be  excepted 
in  the  general  decree  for  costs.  Wil- 
kinson   r'.    Henshaw,  4  Paige    (X.   Y.) 

257- 

3.  Mann  ;'.  Rice,  3  Barb.  Ch.  (N. 
Y.)  42;  Stafford  r.  Bryan,  2  Paige  (N. 
\'.)  45;  Rogers  v.  Rogers,  2  Paige 
(X.  Y.)  45S;  Wilkinson  f.  Henshaw, 
4  Paige  (N.  Y.)  2^7;  Jackson  v.  Gaver, 
2  Cow.<N.  Y.)  4S4. 

But  this  is  merely  director\'  to  the 
clerk,  and  to  subject  the  party  to  pay 
costs,  the  clerk  should  enter  tlic  rule 
for  costs.      .Vnonymous,  4  Cow.  (N.^'.) 

357- 

A  part}'  against  whom  a  motion  is 
made  is  entitled  to  costs  for  appear- 
ing to  resist  it,  though  he  object  to  its 
being  granted,  bn  the  ground  of  short 


notice.    Donaldson  v.  Jackson,  9  Wend. 
(N.  Y.)  450. 

So  he  is  entitled  to  like  costs  for  ap- 
pearing at  a  general  term,  and  resisting 
a  motion  that  should  have  been  made 
at  a  special  term.     lb. 

Limitation  of  Costs. — From  a  judg- 
ment against  him  in  a  justice's  court, 
defendant  appealed  for  retrial  to  the 
county  court,  but,  on  account  of  dis- 
cjualification  of  the  county  judge,  the 
case  was  certified  to  the  supreme  court 
and  there  tried,  and  a  nonsuit  directed. 
Upon  motion  of  plaintiff'  at  special  terui 
a  new  trial  was  ordered,  which  order, 
upon  appeal  by  defendant  to  the  gen- 
eral term,  was  re\ersed  with  costs. 
Held,  that  the  defendant,  upon  the 
motion  for  a  new  trial,  and  the 
appeal  therefrom,  was  limited  to  such 
costs  as  he  would  ha\e  been  entilled 
to,  had  the  motion  for  a  new  trial 
been  heard  and  disposed  of  by  tlio 
county  court.  McLaughlin  r.  .Smith, 
5  Thomp.  &  C.  (N.  Y.)  522;  3  Hun 
(N.  Y.)  250. 

Retaining  Fee. — A  party  brought  into  ' 
court  on  a  rule  to  show  cause,  which  he 
resists,  is  entitled  to  charge  a  retaining 
fee  as  part  of  his  costs.  Burt  v.  Crosby, 
9  Wend.  (N.  Y.)  460. 

Attendance  Fee. — Where  a  motion  is 
made  or  opposed  by  counsel  other  than 
the  solicitor  on  record,  the  attendance 
fee  of  the  solicitor  is  taxable,  although 
he  did  not  attend  in  person;  but  where 
the  solicitor  makes  or  opposes  the  mo- 
tion himself,  and  is  allowed  therefor  &s. 
counsel,  he  cannot  charge  an  attend- 
ance fee  as  solicitor  also.  Rogers  v. 
Rogers,  2  Paige  (N.  Y.)  458.  I 

Charges  for  attending  to  oppose  the 
special  motion,  of  which  notice  had 
been  given  by  the  adverse  party  for  the 
first  da;-  of  the  general  term,  and 
which  was  finally  put  over  until  the 
next  special  term'  upon  the  application 
of  the  complainant's  counsel,  are  prop- 
erly allowed.  The  case  would  h*fc 
been  different  if  the  hearing  of  the 
matter  had  been  postponed  to  another 
motion  day  upon  the  application  of  the 
counsel  for  the  defendants,  for  his  or 
)30 
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party  makes  a  default  the  party  appearing  to  resist  the  motion  is 
entitled  to  the  costs  of  the  motion.'  W'licre,  after  the  service  of 
a  notice  of  motion,  the  motion  is  rendered  useless  by  some  step 
taken  by  the  other  side,  the  moving  party  is  nevertheless  entitled 
to  costs  ;  but  he  should  not  bring  on  the  motion  if  the  other  party 
tenders  costs. '-^ 

3.  Collection  of  Motion  Costs. — Payment   of  motion   costs  is  en- 
forced by  execution  against  the   personal   property  only  of  the 
party  required  to  pay  the  same.*     All  proceedings  on  the  part  of 
-the  latter  party,  except  to  review  or  vacate  the  order,  are  stayed, 
without  further  direction  of  the  court,  until  said  costs  are   paid.'* 


their  accommodation.  Pentz  v.  Haw- 
lev,  J  Barb.  Ch.  (N.  V.)  552;  Frost  v. 
Frost,  I  Barb.  Ch.  (X.  Y.)  492. 

1.  People  I'.  Commrs.  of  Highways, 
15  Mich.  :;iS;    .Vnonvmous,  4.  Cow.  (N. 

Y.)  157-  ' 

Aljandoned  Motions. — To  obtain  the 
costs  of  an  abandoned  motion  the  re- 
spondent must  mention  the  motion  to 
the  court  not  later  than  the  motion  day 
next  after  the  day  for  which  the  notice 
was  given.  Gorelv  f.  Gorelj',  25  Bea\ . 
234;  Woodcock  f.  Oxford  etc.  R.  Co., 
10  Hare  Ap.  54,  n;  17  Jur.  33.  But  sec 
Wedderburn  v.   Llewellyn,    13    ^\'.   R. 

Preparation  of  Enumerated  Motions. — 

Where  an  enumerated  motion  is  no- 
ticed but  not  made,  costs  of  preparing 
and  attending  to  oppose  are  not  al- 
lowed. Anonymous,  4  Cow.  (,\.  Y.) 
'57- 

In  nonenumerated  motions,  where 
only  one  side  has  a  right  to  gi\'e 
notice,  costs  for  attending  to  oppose  are 
allowed.     lb. 

2.  Newton  v.  Ricketts,  11  Bcav.  164; 
N.  v..  Lake  Erie  etc.  R.  Co.  -c.  Car- 
hart,  36  Hun  288. 

3.  X.  Y.  C.  Civ.  Proc,  ^  779;  Forst- 
man  v.  Schrflting,  42  Hun  fX.  Y.)  645, 
Brown  v.  Kahn,  17  Hun  (X.  Y.)  :;g9; 
Weitzel  v.  Schultz,  3  Abb.  Pr.  (X.Y.) 
468;  Mitchell  -■.  Westervelt,  6  How. 
Pr.  (X.Y.)  265,  311;  Lucas  ;'.  Johnson, 
6  How.  Pr.  (X.  Y.)  121;  Matter  of 
Kelly.  3  Hun  (X.  Y.)  636. 

It  cannot  be  enforced  by  attachment 
as  for  a  contempt.  Forstman  v.  Schult- 
ing,  42  Hun  (X.  Y.)  643. 

On  reversal  of  an  order  reversing  an 
order  awarding  costs,  for  which  a  judg- 
ment was  entered,  it  is  error  to  enter  a 
new  judgment  for  all  costs,  including 
Aose  embraced  in  the  first  judgment, 
^"ch  judgment  is  reinstated  by  the  re- 
versal, and  the  costs  subsequent  there- 
to should  be  collected  by  execution  in 
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the  nature  of  a  precept.  QLiinn  v. 
Winter,  9  .\.  Y.  Supp.  437. 

Costs  allowed  on  a  motion  form  no 
part  of  those  finally  taxable  on  the  re- 
covery of  judgment,  and  it  is  therefore 
erroneous  to  direct  that  they  be  in- 
serted in  the  final  judgment  of  the 
cause.  The  payment  ol  such  costs  is 
to  be  enforced  by  a  special  proceed- 
ing. \'an  Xess  f.  Corkins,  12  Wis. 
1 86. 

Remedy  by  Motion. — If  such  process 
is  irregularly  or  prematurely  issued,  the 
party  aggrieved  has  his  remedy'  by  mo- 
tion or  action.  Weitzel  v.  Schultz,  5 
.Vbb.  Pr.  (X.  Y  )  46S. 

Proper  Payment. — A  payment  to  a 
sherift'  who  has  a  precept  is  a  pi'oper 
payment  of  motion  costs.  Brown  v. 
Kahn,  17  Hun  (X.  Y.)  599. 

Amount  of  Costs. — Upon  a  motion  for 
a  new  trial  in  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the 
same  suras  as  upon  an  appeal  prescribed 
in  subdivision  4  of  this  section. 

Upon  any  other  motion,  or  upon  a 
reference  specified  in  section  3236  of 
this  act,  to  each  party  to  whom  costs 
are  awarded,  a  sum  fixed  b\'  the  court 
or  judge,  not  exceeding  %\o  besides 
necessary  disbursements  for  printing 
and  referee's  fees,  ij  3251,  subd.  3,  X. 
Y.  Code  Civ.  Proc. 

4.  X.  Y'.Code  Civ.  Proc,  ■)  779.  Sco- 
field  V.  Adriance,  2  Den.  (X.  Y.j  .pSd; 
Cohn  V.  Husson,  25  St.  Rep.  (X.Y'.j  Si  i , 
6  X.Y.  Supp.  512;  Matter  of  Thorn.  10 
Daly  (X.  Y.)  71;  Phipps  f.  Carman, 
26  Hun(N.  Y.)  57S;  Thaule  f.  Frost,  2 
Abb.  (N.  Y".;  X.  C.  298;  Lyons  v. 
Murat,  54  How.  Pr.  f  X.  Y.)  23;  4  .Vbb. 
(X.Y.)  N.  C.  13. 

AU  orders,  irrespective  ot  the  ques- 
tion whether  they  have  been  made  at 
special  term  or  general  term,  come  un- 
der this  rule.  It  is,  therefore,  error  to 
require  a  defendant  to  accept  a  service 
of  a  notice  of  appeal  when  plaintift'  has 
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Where  the  order  directs  that  the  costs  abide  the  event  of  the 
action/  or  where  costs  of  a  motion  awarded  by  an  order  have 
not  been  collected  when  final  judgment  is  entered,  they  maybe 
taxed  as  part  of  the  costs  of  the  action  or  set  off  against  costs 
awarded  to  the  opposite  party, ^  as  the  case  requires. 


failed  to  pay  the  costs  of  an  order. 
Cohn  V.  Husson,  6  N.  Y.  Siipp.  512. 

But  a  party  is  not  prevented  from 
serving  a  purely  defensive  pleading, 
such  as  an  answer  without  counter- 
claim. Randall  v.  Alrisqueta,  20  Abb. 
N.  C,  (N.  Y.)  292. 

If  costs  are  not  paid  within  the  time 
limited  by  the  order,  the  party  entitled 
to  the  costs  may  make  an  ex  parte  ap- 
plication for  an  order  to  commit  the 
delinquent  to  prison;  and  all  the  costs 
subsequent  to  the  demand  can  then  be 
allowed,  and  will  be  inserted  in  the 
mittimus.  Chapman  v.  Munson,  3 
Paige  (N.  Y.)  347. 

Collateral  Motion. — A  rule  to  correct 
the  taxation  of  costs,  being  merely  a 
collateral  motion,  does  not  operate /cr 
sc  as  a  supersedeas.  Miller  v.  Nether- 
land,  I  Swan  (Tenn.)  66. 

A  failure  to  pay  costs  awarded  in 
supplementary  proceedings  does  not 
sta}'  proceedings  in  the  action.  God- 
frey t'.  Pell,  5  Law  Bull.  69. 

A  stay  of  proceedings  does  not  oper- 
ate till  default  in  payment,  and,  there- 
fore, not  untfl  after  ten  days  from  the 
service  of  the  order  or  the  time  fixed  in 
the  order.  Pettibone  v.  Drakeford,  i 
How.,  N.  S.,  (N.Y.)  141:  Marks  t).  King, 
13  Abb.  N.C.  (N.  Y.)374;  s.c.,66How. 
Pr.  (N.Y.)  453. 

When-the  order  is  served  by  mail  the 
party  has  twenty'  cfays  within  which  to 
pay  costs.  Marks  <'.  King,  13  Abb.  N. 
C.  (N.  Y.)  374;  s.  c,  66  How.  Pr.  (N. 
Y.)  4i;3;  Welman  v.  Frost,  3S  Hun  (N. 
Y.)  389. 

Where,  after  the  service  of  an  order 
requiring  a  party  to  pa^'  the  costs  of  a 
motion,  he  obtains  an  order  to  show 
cause  returnable  in  less  than  ten  days 
after  the  first  order  was  made,  Iteld, 
that  the  order  to  show  cause  was  ir- 
regular, the  costs  of  the  first  motion  not 
having  been  paid.  Hazard  ?'.  Wilson, 
3  Abb.  N.  C.  (N.  Y.)  52. 

1.  N.  Y.  C.  Civ.  Proc,  ^  779;  Out- 
water  V.  Mayor  etc.  of  N.  Y.,  20  How. 
Pr.  (N.  Y.)  213. 

Where  an  order  was  made  granting 
a  new  trial  with  $10  costs  to  abide  the 
event,  and,  on  appeal,  the  order  was  af- 
firmed, it  was  held  that  defendant  could 


not  have  an  order  staying  proceedings 
by  plaintiff  because  of  the  nonpayment 
of  costs.  Van  Woert  v.  Ackley,  10  N. 
Y.  Supp.  673. 

Neither  will  the  nonpayment  of  the 
costs  included  in  the  judgment  of  af- 
firmance of  the  order  justify  such  an 
order  staying  proceedings.     Id. 

On  vacating  a  judgment  against  the 
city  of  New  York,  upon  application  of 
the  comptroller,  !fio  costs  of  the  mo- 
tion to  each  party  was  ordered  to  abide 
the  event  of  the  action.  Outwater  v. 
Mayor  etc.  of  N.  Y.,  20  How.  Pr.  (N. 
Y.)"2i3. 

Where  the  costs  of  a  motion  to  dis- 
solve an  injunction  are  reserved  until 
the  hearing,  they  will  abide  the  event 
of  the  suit,  in  case  no  special  directions 
are  given  at  the  hearing.  And  if  the 
event  of  the  suit  shows  that,  in  justice 
and  equit3',  the  injunction  never  should 
have  been  granted,  the  defendant  is  en- 
titled to  the  costs  of  the  motion  to  dis- 
solve it,  as  costs  in  the  cause.  Mann 
t'.  Rice,  3  Barb.  Ch.  (N.  Y.)  42. 

2.  N.  Y.  C.  Civ.  Proc,  §  779;  Car- 
roll  V.  Frazee,   2  How.  Pr.  (N.  Y.)  93. 

Where  a  party  obtains  a  general  de- 
cree for  costs  in  the  cause,  he  is  entitled 
to  have  taxed  the  costs  of  a  successful 
interlocutory  motion,  if  no  direction  as 
to  costs  is  "given  at  the  time,  unless 
such  application  was  granted  as  a  mere 
matter  of  favor,  or  to  relieve  the  party 
from  the  consequences  of  his  own  default. 
Staflford  v.  B^yan,  2  Paige  (N.  Y.)  45. 

An  unsuccessful  party  cannot  offset 
costs  awarded  to  him  to  abide  the  event, 
as  they  were  only  collectible  in  case 
he  should  be  ultimately  successful. 
Murphy  v.  Gold  &  Stock  Tel.  Co.,  9 
N.  Y.  Supp.  28. 

The  court  has  power  to  set  off  inter- 
locutory costs  against  the  judgment 
finally  rendered  in  an  action,  although 
the  party  to  whom  such  costs  were 
awarded  "  agreed  that  his  attorney 
should  have  such  costs  as  were 
awarded  him.  The  fact  that  the  order 
granting  the  costs  was  made  after  the 
judgment  was  entered  does  not  affect 
the  question.  Hoyt  v.  Godfrey,  3  C'v. 
Proc.  R.  (N.Y.)  118,  reversed  on  other 
grounds,  88N,  Y.669. 


D32 


Motion  Coats. 


MOTIONS. 


Practice, 


Under  the  New  York  statute,  a  judgment  cannot  be  entered 
for  motion  costs. ^ 

4.  Practice. — An  order  for  an  extra  allowance  of  costs  made  by 
a  single  judge  before  judgment,  affects  a  substantial  right,  and  an 
appeal  therefrom  will  lie  to  the  general  term.^  The  same  costs 
may  be  taxed  on  appeal  from  an  order  denying  a  motion  for  a 
new  trial,  as  upon  an  appeal  from  the  judgment.*  Where  a  mo- 
tion in  several  causes  is  resisted  on  one  set  of  papers,  only  one 
bill  of  costs  is  taxable.*  When  costs  are  allowed  for  attending  to 
oppose  a  motion,  the  rule  should  be  entered  at  the  time,  and 
will  not  be  allowed  at  a  subsequent  term.^  On  a  motion  made 
under  the  new  rules,  on  an  irregularity  which  occurred  under  the 
old  rules,  costs  of  the  motion  according  to  the  old  rules  will  be  al- 
lowed." If  defendant,  who  has  suffered  a  default,  delays  to  tender 
costs,  he  cannot  have  costs  of   his  motion  to  open  the  default.'' 


Section  779,  providing  for  the  set-off 
of  a  motion  or  interlocutory  costs  is  de- 
signed only  to  provide  for  the  collection 
or  set-off  of  such  costs  by  the  party  en- 
titled to  receive  them,  and  does  not 
sanction  a  motion  for  set-off  made  by 
tlie  opposite  party.  Tunstall  v.  Win- 
ton,  31  Hun  (X.  Y.)  222. 

1.  Re  Brasier,  13  Daly  (N.  Y.)  245. 
Leave  to  sue  on  a  city  marshal's  bond 

cannot  be  founded  upon  such  unauthor- 
ized judgment.     Id. 

2.  People  V.  New  York  Cent.  R.  Co., 
29  X.  Y.  418;  Wilkinson  v.  Tiffany,  4 
Abb.  Pr.  (N.  Y.)  98. 

Matter  of  Discretion. — The  right  to 
make  an  extra  allowance  being  a  mat- 
ter of  discretion  on  the  part  of  the 
judge  who  makes  the  order,  the  court 
of  appeals  has  no  power  to  review  the 
exercise  of  that  discretion,  or  to  ex- 
amine as  to  the  merits  or  amount  of  al- 
lowance,    lb. 

Where  a  motion  for  an  extra  allow- 
ance was  denied  after  the  first  trial,  it  is 
no  bar  to  a  like  application  after  a  sec- 
ond trial,  if  the  circumstances  on  that 
are  materially  different.  Fox  v.  Fox, 
24  How.  Pr.  (N.  Y.)  385;  Howell  v. 
Mills,  53  N,  Y.  322;  Concklin  v.  Ta- 
lor,  68  N.  Y.  221:  Jordan  v.  Volken- 
ning,  72  X.  Y.  300. 

The  costs  allowed  upon  a  motion 
must  not  exceed  $10.  Schriver  v. 
Schriver,  12  Wk.  Dig.  32S;  Stanton  v. 
King,  76  N.  Y.  585. 

3.  Ahern  v.  Standard  L.  Ins.  Co.,  g 
Abb.  Pr.,  X,  S.  (N.  Y.)  69;  40  How. 
Pr-  (N.  Y.)  igo;  Matthews  v.  Wood, 
10  Abb.  Pr.,  N.  S.  (N.  Y.)  328;  Van 
Allen  V.  American  Nat.  Bank,  10  Abb. 
Pr.,  N.  S.  (N.  Y.)  331. 


The  clerk  was  right  in  taxing  the 
costs  of  both  appeals,  though  both  were 
brought  to  a  hearing  at  the  same  time 
and  place  and  upon  only  one  set  of  pa- 
pers. Ahern  t'.  Standard  L.  Ins.  Co., 
40  How,  Pr.  (N.  \ .)  rgo. 

4.  Jerome  v.  Boeram,  i  Wend.  (X. 
Y.)  293;  Jackson  v.  Garnsey,  3  Cow. 
(N.  Y.;  385. 

Clerk's  Fees. — But  the  clerk's  fees  are 
to  be  taxed  in  each  cause.  Jackson  v. 
Garnsey,  3  Cow.  (X.  Y.)  385:  Boyce  v. 
Thompson,  20  Johns.  (N.  Y.)  274.  See 
also  Stuart  v.  ^IcCuistion,  i-  Heisk. 
(Tenn.)  427. 

The  clerk's  motion  fee«,  w'nere  a  new 
trial  in  a  criminal  case  is  asked  for,  are 
defendant's  costs.  Burton  v.  State,  16 
Lea  (Tenn.)  13s- 

5.  Lownsburv  v.  Ratlibone,  i  Wend. 
(N.  Y.)  2S3. 

Neglect  to  Enter. — Costs  of  a  special 
application  to  the  court  for  leave  to  ex- 
amine a  defendant  as  a  witness  in  be- 
half of  his  codefendants,  are  not  taxable 
against  the  adverse  party,  as  costs  in 
the  cause,  where  the  applicants  had 
neglected  to  enter  a  common  order 
for  the  examination  of  such  defend- 
ant as  a  witness  witiiin  the  time 
limited.  Wendell  v,  Lewis,  8  Paige 
(X.  Y.)6i3. 

6.  Clute  V.  Parker,  i  llow.  Pr.  fX. 
Y.)  229. 

The  present  motion  is  to  be  governed 
by  the  statute  in  force  when  it  was 
made,  the  same  as  if  it  were  the  first 
motion  of  its  kind  in  the  action.  Peo- 
ple V.  Cohocton   Stone   Road,   25  Hun 

13- 

7.  Cook  V.    Finch,   2  How.  Pr.  (N. 

Y.)  73- 
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A  promise  to  pay  the  taxed  costs  of  a  motion  is  on  a  sufficient 
consideration.^ 

IX.  Various  Rules  of  Law  and  Practice. — Co\irts  of  law  have 
ample  power  over  judgments,  orders,  process  and  sales,  upon 
motions,  without  turning  the  parties  over  to  a  court  of  equity.^ 
Where  a  motion  is  made  to  a  court  of  equity,  the  usages  and 
rules  of  chancery  must  apply. ^  Where  a  motion  is  addressed  to 
the  discretion  of  the  court,  its  decision  cannot  be  revised,  and  the 
judge  holding  court  is  to  be  guided  only  by  his  sense  of  justice.* 
Incidental  motions,  as  to  set  aside  a  judgment,  are  addressed 
to  the  discretion  of  the  court. ^ 

Where  the  record  does  not  settle  the  question,  the  judge  may 
act  on  his  own  recollection  as  to  what  took  place  before  him  on  a 
former  motion  in  the  cause.®  Only  the  motions  involving  the 
merits  of  the  suit,  heard  at  the  special  term  of  the  Supreme  Court 
of  the  District  of  Columbia  can  be  heard  at  the  general  term.'' 

The  decision  of  a  motion  in  one  action  may  be  ground 
for  denying  a  similar  motion  in  another  action,  in  another 
court,  on  the  same  facts  between  the  same  parties.*  An  order 
made  upon  motion  may  be  discharged  or  varied  upon  mo- 
tion.*    But   an  order  or  decree  b\'  consent  cannot  be  modified 


1.  Warner  v.  Booge,  15  Johns.  (N. 
Y.)  233. 

2.  Gillespie  v.  Rout,  39  111.  247. 
Where  a  motion   to  vacate  an  order 

is  made  five  years  after  a  judicial  sale, 
and  the  record  shows  that  it  was  de- 
nied, but  does  not  point  out  the  reason 
of  the  denial,  the  presumption  is  that  it 
was  on  the  ground  of  want  of  jurisdic- 
tion to  grant  it  at  that  late  day,  and  the 
moving  party  may  seek  relief  in  a  court 
of  equity.  Wills  v.  Chandler.  2  Fed. 
Rep.  273. 

3.  United  States  <  .  Parrott,  McAll. 
(U.  S.)  447. 

A  question  whether  a  party  had  a 
right  to  proceed  summarily  on  motion 
to  vacate  a  decree  in  the  circuit  court  is 
merely  one  of  practice,  to  be  governed 
by  the  rules  prescribed  by  the  supreme 
court,  and  the  established  principles 
and  usages  of  a  court  of  chancery. 
NViggins  v.  Gray,  24  How.  (U.  S.)  303. 

4.  Borden  v.  Houston,  2  Tex.  594. 

5.  EUiston  y.  Bank  of  Com.  3  Dana 
(Ky.)  99. 

Where  the  superior  court  entertains 
a  motion  to  set  aside  a  judgment  dis- 
missing an  appeal  from  the  county 
court,  and  grants  an  order  directed  to 
the  adverse  party  to  show  cause  at  the 
next  term  why  the  judgment  should  not 
be  set  aside,  there  is  no  abuse  of  its  dis- 
cretion in  dismissing  the  motion  at  the 


next  term,  when  it  appears  that  the  ad- 
verse party  was  not  served  with  the  or- 
der.    Aiken  v.  Wolfe,  76  Ga.  816. 

A  motion  at  trial  term  to  stay  trial 
of  the  cause  until  the  trial  of  one  subse- 
quently brought,  and,  on  its  denial,  a 
motion  to  stay  the  trial  until  the  deter- 
mination of  an  appeal  from  the  order 
denied,  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and,  in  the  absence 
of  an  abuse  of  such  discretion,  its  rul- 
ing will  not  be  disturbed  by  the  general 
term.  Avery  v.  New  York  Central 
etc.  R.  Co.,  9  N.  Y.  Supp.  404. 

6.  Doddridge  r'.  Gaines,  i  Mac- 
Arthur  (U.  S.)  335. 

7.  Elliott  V.  Plattor,  43   Ohio  St.  198. 

8.  Schlemmer  v.  Myerstein,  91  How, 
Pr.  (N.  Y.)4i2. 

9.  Fanning  v.  Dunham,  4  Johns.  Ch. 
(N.  Y.)3S. 

The  power  of  amendment  applies  to 
a  motion,  as  well  as  to  an  action,  and  ex- 
tends to  the  general  court,  Com.  ■'■ 
Winstons,  5  Rand.  (Va.)  546. 

The  circuit  court  has  the  power  to 
permit  an  original  motion  against  an 
officer,  brought  into  court  by  appeal,  to 
be  so  amended  as  to  cause  the  suit  to  be 
for  the  delinquency  for  which  it  was 
brought  before  the  justice,  and  also  for 
all  insufficient  returns  on  the  same  exe- 
cutions. King  V.  Breeden,  2  Coldw, 
(Tenn.)  455. 
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or  varied  in  any  essential  part  without  the  consent  of  both  parties 
to  the  same.* 

A  motion  in  a  cause  that  was  not  finally  disposed  of  need  not 
be  stated  with  the  fulness  and  particularit)-  required  in  an  original 
complaint.^    A  motion  for  the  withdrawal  of  a  case  need  not  be  in 


writing." 


Where  a  motion  was  never,  so  far  as  the  record  dis- 


closes, passed  upon  nor  called  to  the  attention  of  the  court,  it  will  be 
presumed  to  ha\e  been  waived.*  But,  though  it  does  not  ap|x-ar 
how  an  entry  of  record  was  made,  if  the  statute  requires  that  it 
shall  be  made  on  motion,  it  will  be  presumed  to  have  been  so 
made. 5  But  where  the  statute  provides  that  charges  moved  for 
by  either  party  must  be  in  writing,  and  the  record  does  not  show 
that  it  was  so  asked,  the  presumption  is  that  it  was  moved  for 
orally,  and  is  liable  to  qualification. **  Whether  the  motion  be 
made  before  or  after  judgment,  all  objections  not  stated  at  the- 
time  are  deemed  to  be  waived.'  An  objection  to  the  form  of  the 
motion  papers  must  be  taken  before  the  motion  is  discussed. 
The  entering  into  the  argument  is  a  waiver  of  all  formal  objec- 
tions.* A  party,  by  asking  a  decision  on  the  merits  by  the  same 
motion  in  which  he  objects  to  the  jurisdiction,  consents  to  the 
jurisdiction.^  But  the  error,  in  overruling  a  motion  for  judgment 
on  the  pleadings,  is  not  waived  by  afterwards  proceeding  to 
trial.io 

The  party  making  the  motion  has  the  right  to  open  and  close. '* 
The  burden  of  proof  lies  upon  the  party  holding  the  affirmative. 
If  the  opposing  party  admits  the  principal  allegations  of  the  mov- 


1.  Leitch  -■.  Cumpston,  4  Paige  (X. 
Y.)  476. 

An  order  made  bj-  the  consent  of  one 
of  the  parties  to  a  suit  will  not  preju- 
dice the  rights  of  other  parties  not  con- 
senting. Hergel  v.  Laitenberger,  ^ 
Tenn,  Ch.  257. 

2.  Lashley  v.  King,  20  Ind.  232. 

3.  Lake's  Appeal,  32  Conn.  331. 

4.  State  f.  Ross,  21  Iowa  467 ;  Busick 
V.  Bunn,  3  Iowa  63;  Hoops  z.  Cul- 
bertson,  17  Iowa  305;  Boardman  v. 
Heckwith,  18  Iowa  292;  Nellis  v.  Mc- 
Cam,  35  Barb.  (N.  Y.)  115. 

Where  the  record  does  not  show  that 
any  exception  was  taken  to  the  decison 
of  the  court  in  overruling  a  motion,  the 
ruling  of  the  court  cannot  be  assigned 
as  error.  Lucas  f.  Farrington,  21  111. 
3'- 

5.  Robb  V.  Ankeny,  4  W.  &  S.  (Pa.) 
128. 

6.  Milner  v,  Wilson,  45  Ala.  478; 
Lyon  V.  Kent,  45  Ala.  656;  Broadbent 
"''.  Tuscaloosa  etc.  Assoc,  4^  Ala. 
170. 

7.  Mayor  etc.  of  N.   Y.  v.  Lyons,  24 


How.  Pr.  (N.  Y.)  2S0.     See  aKo  Scott 
x>.  Newsom,  27  Ga.  125. 

8.  Roosevelt  V.  Dean,  3  Cai.  (N.  Y.) 
105;  Col.  i;  C.  Cas,  (N.  Y.)  460. 

In  this  case,  after  a  lengthy  argutnent, 
the  counsel  for  the  pl.iintift' took  an  ex- 
ception to  the  entitling  of  the  notice  of 
motion  and  affidavit  on  which  the 
motion  was  founded.  HeJd^  that  the 
objection  came  too  late. 

Where,  on  a  cause  being  noticed  for 
argument,  either  party  intends  to  ob- 
ject to  the  cause  coming  on  for  aVgu- 
ment,  he  must  give  notice  of  the  appli- 
cation to  the  court  for  that  purpose,  as 
in  nonenumerated  motion';,  to  strike 
the  cause  off  the  calendar  of  enumerated 
motions.  Delamater  v.  Smilli.  ifj Johns. 
(\.  Y.)  2;  Townsend  f.  Wheeler,  4 
Wend.  (N.  Y.)  196. 

9.  Papke  T'.  Papke,  30  Minn.  260, 

10.  Power  V.  Gunn.  ('.  Mont.  5. 

The  overruling  of  such  motion  is 
deemed  to  have  been  excepted  to  with- 
out formal  objection.    lb. 

11.  Xew  York  etc.  R.  Co.  v.  Mayor 
etc.  of  N.  Y.,  I  Hilt.  (N.  Y.)  562. 
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ing  party,  and  sets  up  new  mattef  in  avoidance,  the  burden  of 
proof  devolves  upon  him.^  Oral  testimony  cannot  be  received  on 
the  hearing  of  a  motion.^  Where  a  party,  at  the  trial  of  a  motion, 
did  not  introduce  all  the  evidence  it  was  possible  for  him  to  intro- 
duce, having  been  misled  by  a  statement  of  the  judge,  and  the  de- 
cision is  adverse  to  him,  an  opportunity  should  be  given  him  to 
offer  the  omitted  evidence.^ 

A  motion  three  times  refused  will  not  be  granted  on  the 
fourth  application,  no  controlling  facts  being  presented.*  Where 
there  is  an  equal  division  of  opinion  in  the  court  as  to 
whether  a  motion  should  be  granted  or  denied,  the  motion  must 
fail.^  Striking  a  motion  from  the  calendar  is  equivalent  to  its 
denial.®  A  motion  to  reject  an  appeal  in  bar  for  insufficiency  ad- 
mits the  truth  of  the  matters  appealed.'''  It  is  irregular  upon  mo- 
tion to  grant  leave  to  summon  in  additional  jo'mi  promisors  pend- 
ing the  issue  of  a  plea  in  abatement.^ 

Where  an  order  grants  the  moving  party  a  favor,  it  is  not  im- 
perative upon  him  unless  the  order  so  expresses.  The  whole 
effect  of  a  noncompliance  with  an  order  of  this  character  is  to 
place  the  party  in  the  same  position  as  if  his  motion  had  been 
originally  denied.® 

MOTIVE — (See  also  Deceit  ;  Declarations;  Fraud;  Hom- 
icide ;  Representations  ;  Res  Gest^). — Motive  is  an  induce- 
ment, or  that  which  leads  or  tempts  the  mind  to  indulge  the 
criminal  act.^"  It  is  a  minor  or  auxiliary  fact  from  which,  when 
established  in  connection  with  other  necessary  facts,  the  main  or 
prirfiary  fact  of  guilt  may  be  inferred,  and  it  may  be  established 
by  circumstantial  evidence  the  same  as  any  other  fact.  The 
proper  enquiry,  when  the  circumstance  is  offered,  is,  Does  it  fairly 
tend  to  raise  an  inference  in  favor  of  the  existence  of  the  fact  pro- 
posed to  be  proved?  If  it  does,  it  is  admissible,  whether  such 
fact  be  innocent  or  criminal  in  its  character.^^    The  accused  is  en- 

1.  Shearman  v.  Hart,  14  Abb.  Pr.  9.  Neill  ;'.  Wuest,  17  Abb.  Pr.  (N. 
(N.  Y.)  358.  Y.)  319,  note. 

2.  Carr  v.  Commercial  Bank,  18  Wis.  10.  People  v.  Bennett,  49  N.  Y.  138. 
255.  11.  People    V.    Wood,   3   Park.    Cr. 

Hearsay  evidence  is   no  more  admis-  681. 
sible     at      hearings      on     applications         Criminal    Law. — The   distinction  be- 

for     interlocutorj     remedies     than    at  tween  the  motives  which  impel  a  man 

final   hearings.      Early   v.    Oliver,    63  to  commit  an   act  and  the  effect  which 

Ga.  II.  he  intends  his  acts  shall  produce  on  a 

3.  Hanna  z\  Barrett,  39  Kan.  446.  third  party  is  clear  and  obvious.     Pov- 

4.  Devlin  v.  New  York,  11  Daly  (N.  erty  or  pecuniary  embarrassment  may 
Y.)  363.  be  incompetent  to  prove  the  former,  but' 

5.  Goddard  i;.  Coffin,  Davies  (U.  S.)  direct  and  forcible  evidence  of  the  latter. 
381.  Hence,  evidence  of  the  pecuniary  con- 

6.  Lang  V.  Superior  Court,  71  Cal.  dition  of  a  person  indicted  for  obtaining 
491.  goods    under    false     pretences    is    not 

7.  State  V.  Purcell  (W.  Va.),  5  S.  E.  offered  to  show  that  he  was  under  a 
301.  peculiar    temptation     to    commit    the 

8.  Mahan  t'.  Myers,  34  Me.  34.  offence,  or  was  more  likely  to  cheat  and 
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defraud  because  he  was  in  embarrassed 
circumstances,  but  for  the  purpose  of 
showing  the  natural  and  necessary  con- 
sequences of  his  act  which  the  law  pre- 
sumes he  intended.  Com.  -■.  Jeffries, 
7  Allen  (Mass.)  548. 

The  prosecution  has  the  right  to  ofter 
any  evidence  which  tends  to  prove  a 
motive  in  a  defendant  for  the  commis- 
sion of  the  crime  for  which  he  is  in- 
dicted. State  V.  Larkin,  11  Nev.  314; 
State  V.  Watkins,  9  Conn.  47;  State  v. 
Green, 35  Conn.  203;  Johnson  t'.  State,  17 
Ala.  625;  State  v.  Rash,  34  N.  Car.  382; 
Com.  V.  Hudson,  97  Mass.  565;  Mc- 
Cue  -.'.  Com.,  78  Pa.  St.  1S5;  Alkins  v. 
State,  16  Ark.  56S;  State  v.  Hinkle,  6 
Iowa  380;  Hendrickson  v.  People,  10  N. 
V.  13-31;  Shepperd  ■.-.  People,  19  N. 
Y.  537;  Camcross  v.  People,  i  N. 
Y.  Crim.  R.  518;  Stitz  v.  State,  104 
Ind.  359;  People  T'.  Dewy,  35  Hun  (N. 
Y.)  308;  Fulmer  v.  Com.,  97  Pa.  St. 
503;  Kennedy  v.  People,  39  N.  Y'.  245; 
State  V.  Mc^[ahon,  17  Nev.  365;  Pier- 
son  f.  People,  79  N.  Y.  424;  People  f. 
Stout,  4  Park  Cr.  71;  Ettenger  v.  Com,, 
98  Pa^  St.  338;  Marler  v.  State,  68  Ala. 
580;  Marler  v.  State,  67  Ala.  55. 

In  all  cases,  and  especially  in  cases 
depending  on  circumstantial  evidence, 
an  enquiry  into  the  motives  actuating 
the  accused  is  alwaysimportant,  because 
human  experience  shows  that  men  do 
not  commit  crime  without  motive  there- 
for. United  States  v.  Babcock,  3  Dillon 
(U.S.)  C.  Ct.  581. 

Evidence  of  this  nature  should  un- 
doubtedly be  of  a  motive  peculiar  and 
special  to  the  person  accused.  Com. 
f-  Hudson,  97  Mass.  565;  Com.  v. 
Webster,  5  Cush.  (Mass.)  295. 

But  "the  concurrence  of  indifferent  or 
good  motives  will  not  be  a  defence  to 
an  indictment  for  an  intentional  viola- 
tion of  the  law.  Guiteau,  for  instance, 
may  have  intended,  as  he  said,  to  purify 
the  republican  party  and  thus  benefit 
the  country,  by  the  killing  of  President 
Garfield;  but  no  matter  what  were  his 
intentions  in  this  respect,  he  was  none 
the  less  subject  to  conviction  for  murder. 
It  is  no  defence  to  an  indictment  for 
larceny  that  the  defendant  intended  to 
give  the  money  to  the  poor.  It  is  no 
defence  to  an  indictment  for  arson  that 
the  object  was  to  remove  a  building 
that  was  a  nuisance.  No  matter,  in 
other  words,  what  a  man's  motives  may 
have  been,  he  is  subject  to  indictment  if 
he  intended  to  commit  an  act  made  in- 
dictable by  law,  and  then  committed  that 
set."    Article  by  Francis  Wharton  on 


Comparative    Criminal  Jurisprudence, 
4  Crim.  Law  Mag.  1-7. 

The  ordinary  feelings,  passions  and 
propensities  under  which  parties  act 
are  facts  known  by  observation  and  ex- 
perience; and  they  are  so  uniform  in 
their  operation,  that  a  conclusion  may 
be  safely  drawn,  that  if  a  person  acts  in 
a  particular  manner  he  does  so  under 
the  influence  of  a  particular  motive. 
Com.   V.    Webster,    5     Cush.     (Mas^.; 

29.';  • 

Where  it  appears  that  two  or  more 
persons  acted  in  concert  in  the  commis- 
sion of  an  alleged  murder,  it  is  com- 
petent for  the  prosecution  to  show  by 
proper  testimony,  upon  the  separate 
trial  ofone  of  these  persons,  the  motives 
which  actuated  the  others  in  the  alleged 
homicide.  Rufer  -•.  State,  25  Ohio  St. 
464. 

But  declarations  of  those  not  on  trial 
cannot  be  proved  in  such  a  case  to 
show  their  motives  or  their  malice  to- 
ward the  deceased,  unless  such  declara- 
tions were  made  during  the  pendenc\' 
of  the  conspiracy  and  in  futherance  of 
the  common  design.  Rufer  v.  State, 
25  Ohio  St.  464;  Patton  v.  State,  6 
Ohio  St.  467;  Foutz  V.  State,  7  Ohio 
St.  471. 

At  the  trial  of  a  person  indicted  for 
perjury  alleged  to  have  been  committed 
at  a  hearing  of  a  complaint  for  burning 
a  ship,  the  prosecution,  for  the  purpose  of 
showing  a  corrupt  motive  and  a  proba- 
ble reason  for  supposing  that  the  de- 
fendant had  wilftilly  sworn  l%lsely,  in- 
troduced evidence  to  show  that  a  reward 
was  offered  by  the  owner  of  the  ship 
and  by  citizens  of  the  town  for  the  de- 
tention of  the  incendiary,  and  that  these 
offers  of  reward  were  known  to  the  de- 
fendant. Held,  that  against  testimony  of 
this  doubtful  character  thus  introduced, 
the  trial  court  ought  to  have  received 
evidence  offered  by  the  defendant  to 
prove  that  he  came  from  his  residence 
in  another  State  to  testify  in  this 
case  reluctantly,  and  on  the  urgent 
solicitations  of  the  insurers  of  the  ves- 
sel, and  that  no  inducements  by  way 
of  reward  were  offered  him  to  come 
and  testify  in  the  case.  Com.  :'.  Brady, 
7  Gray  (Mass.)  320. 

Where  a  person  was  indicted  foi' 
furnishing  a  pregnant  woman  with 
certain  drops  and  medicines  for  the 
purpose  of  producing  an  abortion,  evi- 
dence was  admitted  of  the  fact  that 
the  accused  took  the  woman  to  a  doc- 
tor's office  and  told  her  that  she  must  go 
through  an  operation  to  destroy  the  un- 
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born  child,  but  the  -woman  refused 
to  submit  to  such  operation.  Held, 
competent  to  show  with  what  purpose 
and  intent  he  made  the  attempt  charged 
in  the  indictment.  Lamb  v.  State,  g 
Criminal    Law    Magazine     (Md.     Ct. 

A  pp.)  338- 

Kvidence  is  not  incompetent  when  it 
i>  introduced  for  the  purpose  of  show- 
ing a  motive  for  the  crime  charged,  be- 
cause it  may  tend  to  show  that  the  ac- 
cused is  guilty  of  another  offence  than 
the  one  for  which  he  is  indicted.  People 
I'.  Wood,  3  Park.Cr.  681;  Jones  v.  State, 
63  Ga.  395;  State  v.  Cline,  54  Iowa  183; 
Poulius  V.  People,  82  N.  Y.  Ji8;  Shorter 
V.  State,  63  Ala.  129;  State  t'.  Grant,  79 
Ala.  113;  Remhart  v.  People,  82  N.  Y. 
607;  State  -J.  Morris,  84  N.  Car.  756; 
Com.  V.  Damon,  136  Mass.  441. 

Generally  speaking,  it  is  not  compe- 
tent to  a  prosecutor  to  prove  a  rfian 
guilty  of  one  felony  by  proving  him 
guilty  of  another  unconnected  felony; 
but  where  several  felonies  are  connected 
together  and  form  a  part  of  one  entire 
transaction,  then  the  one  is  evidence  of 
the  character  of  the  other.  Rex  v. 
liUis,  6  Barn.  &  Cress.  145. 

But  evidence  of  an  utterly  distinct 
charge  of  crime,  without  a  common 
motive  or  intent  running  through  all  the 
transactions,  or  when  it  is  not  of  such  a 
nature  as  to  show  guilty  knowledge  at 
the  time  of  the  main  transaction  or 
offence,  is  not  admissible  for  the  purpose 
of  showing  motive  for  the  commission 
of  the  oflf*ice  or  crime  charged  in  the 
indictment.  People  v.  Sharp,  107  N. 
Y.  427.  The  proposition  as  to  how 
far  evidence  is  admissible  that  tends  to 
show  or  even  directlv  prove  the  guilt  of 
the  accused  of  some  other  felony  or 
misdemeanor  than  the  offence  for  which 
lie  is  being  tried  is  very  ably  discussed 
in  this  case.  The  defendant  was  in- 
dicted for  bribing,  in  1884,  one  Full- 
graft",  a  member  of  the  common  council 
of  the  city  of  New  York,  with  intent  to 
influence  him  in  respect  to  the  exercise 
of  his  powers  and  functions  as  such 
member  of  the  common  council,  upon 
the  application  of  the  Broadway  Surface 
Railway  Co.,  for  the  consent  of  the 
common  council  for  the  construction  of 
a  street  railway.  At  the  trial,  the 
prosecution  produced  a  witness  by  the 
name  of  Pottle,  Avho  swore  that  in  1883 
he  was  an  engrossing  clerk  of  the 
assembly,  and  that  while  he  had  "the 
general  surface  railroad  act  in  his  pos- 
session as  engrossing  clerk,  the  de- 
fendant offered  him  $5,000  if  he  would 


add  to  one  of  the  sections  of  the  bill  the 
words  'Broadway  and  Fifth  Avenue,' 
permitting  ii  horse  railway  upon  those 
streets,  and  then,  when  Pottle  declined 
this  proposition,  the  defendant  offered 
him  the  same  sum  if  he  would  give  him 
the  original  bill.  This  evidence  was 
admitted  against  the  objections  of  the 
defendant,  and  the  court,  in  charging  the 
jur^',  spoke  as  follows  in  reference  to 
this  testimony:  "It  is  only  to  be  con- 
sidered as  showing,  like  other  evidence 
in  the  case,  the  extent  of  the  defendant's 
feeling,  interest  and  desire;"  adding,  "I 
should  \xe  sorry  if  the  fact  that  Pottle 
testified  to  the  offer  of  a  bribe  should  be 
otherwise  considered  ...  so  far  as 
it  tends  to  throw  any  dark  shadow  upon 
the  character  of  the  defendant,  I  desire 
you  to  eliminate  it  from  your  considera- 
tion and  treat  it  merely  as  evidence 
tending  to  show  depth  of  interest, 
motive  and  desire."  The  court  of  ap- 
peals decided  that  this  evidence  was  im- 
properly admitted,  and  on  this  point,  in 
delivering  the  opinion  of  the  court, 
Peckham,  J.,  said:  "It  seems  to  me  that 
the  admission  of  the  evidence  given  by 
the  witness  Pottle  was  error.  Thei-e  fs 
not  room  for  much  discussion  in  regard 
to  the  general  principle  upon  which 
evidence  that  proves  or  tends  to  prove 
the  prisoner  guilty  of  other  felonies  or 
misdemeanors  is  admitted.  It  is  con- 
ceded on  all  sides  that  the  admission  of 
such  testimony  forms  an  exception,  and 
a  very  material  and  important  excep- 
tion, to  the  general  rule  of  evidence. 
The  general  rule  is  that  when  a  man  is 
put  upon  trial  for  one  offence,  he  is  to 
be  convicted,  if  at  all,  by  evidence  which 
shows  that  he  is  guilty  of  that  offence 
alone,  and  that,  under  ordinary'  circum- 
stances, proof  of  his  guilt  of  one  or  a 
score  of  other  offences  in  his  lifetime  is 
wholly  excluded.  Butfor  the  purpose 
of  showingguilt  of  the  offence  for  which 
the  prisoner  is  on  trial,  as  also  tor  the 
purpose,  where  that  is  important,  ol 
showing  the  motive  or  intent  with 
which  an  act  claimed  to  be  a  crime 
was  committed,  evidence  which  is  ma- 
terial upon  such  issues  is  admitted,  al- 
though it  may  also  tend  to  show,  or  even 
directly  prove,  the  guilt  of  the  accused 
of  some  other  felony  or  misdemeanor. 
Whether  the  evidence  in  any  particu- 
lar case  comes  within  the  well-known 
exceptions  to  the  general  rule  is  often 
the  difficult  question  to  solve,  and  not 
as  to  what  the  rule  itself  really  is. 
Thus,  there  is  a  class  of  cases  in  which 
evidence  is  admitted  where  itis  material 
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to  show  guilty  knowledge  of  the  char- 
acter of  the  act  committed  by  the  pris- 
oner. A  good  illustration  of  this  class 
of  cases  is  in  the  trial  of  an  indictment 
for  passing  counterfeit  money.  Evi- 
dence of  the  passage  of  like  money 
within  a  reasonable  time,  before  or  after 
the  commission  of  the  offence  for  which 
tho  prisoner  is  on  trial,  is  admitted  for 
the  purpose  of  showing  that  when  he 
passed  the  money  in  question  it  was  not 
through  ignorance  of  its  character.  A 
man  might  think  the  money  he  passed 
was  good,  and  he  might  be  mistaken 
once,  or  even  twice;  but  the  presump- 
tion of  mistake  lessens  with  every  repe- 
tition of  the  act  of  passing  mone_\-  really, 
counterfeit.  Hence  evidence  of  such 
repetition  bears  directly'  and  materially' 
upon  the  issue  before  the  jury.  To  this 
same  class  would  belong  the  case  of  an 
indictment  for  shooting  an  individual. 
For  the  purpose  of  proving  that  the 
shooting  was  not  accidental,  where  such 
a  fact  is  claimed,  evidence  may  be 
given  of  efforts,  or  even  threats,  made 
by  the  defendant  to  shoot  the  same  in- 
dividual on  prior  occasions.  Thus  the 
probability  of  the  shooting  being  acci- 
dental is  lessened  by  showing  prior 
efforts  or  threats  to  accomplish  the 
same  act  for  which  the  prisoner  is  on 
trial.  Cases  of  embezzlement  and  of 
obtaining  money  or  other  property  by 
false  pretences  come  under  the  same 
general  rule.  A  man  indicted  for  the 
embezzlement  of  funds  by  false  entries 
might  claim,  with  some  degree  of 
plausibility,  perhaps,  that  the  entry  was 
a  mistake,  but  the  probability  of  such 
mistake  would  be  greatly  lessened  b}' 
proof  that  other  false  entries  of  the 
same  kind  had  been  made  at  or  about 
the  same  time  by  the  same  person. 
Then  there  is  another  class  of  cases  in 
which  the  facts  show  the  commission 
of  two  crimes,  and  that  the  individual 
who  committed  the  other  crime  also 
committed  the  one  for  which  the  de- 
fendant is  on  trial.  Evidence  is  then  per- 
mitted to  show  that  the  defendant  was 
the  person  who  committed  the  other 
crime,  because  in  so  doing,  and  under 
the  circumstances  and  from  the  connec- 
tion of  the  defendant  with  the  other 
crime,  the  evidence  of  his  guilt  of  such 
other  crime  is  direct  evidence  of  his 
guilt  of  the  crime  for  which  he  is  on 
trial.  Another  class  in  which  evidence 
of  this  nature  is  admissible  is  where  it 
IS  proper  for  the  purpose  of  showing  a 
motive  for  the  commission  of  the  main 
crime.    It  is  claimed  in  this  case   that 


the  evidence  was  admissible  on  the 
ground  that  it  showed  or  tended  to 
show  the  intent  on  the  part  of  the  pris- 
oner in  paying  the  money  to  Fulgraff 
after  proof  had  been  received  that  the 
money  wa.s  given  him,  and  also  upon 
the  ground  that  it  tended  to  show  the 
motive  of  the  defendant  for  the  com- 
mission of  the  crime.  If  this  evidence 
did,  materially  and  directly,  tend  to 
show  either  such  intent  or  motive,  and 
if  it  were  not  too  remote  in  point  of 
time,  and  if  it  logically  connected  the 
fact  to  be  proved  with  the  main  trans- 
action, then  it  may  well  be  that  it  was 
admissible,  even  though  it  tended  to 
prove  the  defendant  guilty  of  another 
and  separate  offence.  The  admission  of 
the  evidence  of  Pottle  seems  to  me,  how- 
ever, to  carry  the  principle  further  and 
to  a  much  more  dangerous  extent  than 
any  other  case  that  has  come  under  mv 
observation  .  As'  is   very   weil 

said  by  Mr.  Jistice  Agnew,  in  The 
State  I'.  Lapage  (57  N.  H.  245-295),  'It 
should  also  be  remarked  that  this,  being 
a  matter  of  judgment,  it  is  quite  likely 
that  courts  would  not  all  agree,  and 
that  some  courts  might  see  a  logical 
connection  where  others  could  not.  But 
howe\er  extreme  the  case  may  be,  I 
think  it  will  be  found  that  the  courts 
have  always  professed  to  put  the  ad- 
missibility of  the  testimony  on  the 
ground  that  there  was  some  logical  con- 
nection between  the  crime  proposed  to 
be  proved  other  than  the  tendency  to 
commit  one  crime  as  manifested  by  the 
tendency  to  commit  the  other.'  "  Judgi", 
Earl,  in  the  case  of  the  People  v. 
Shulman,  reported  in  a  note  to  Mayer 
tj.  People  (So  N.  Y.  364,  at  376),  states 
as  follows:  "But  there  is  one  general 
rule  which  must  apply  to  all  such  cases. 
There  must  be  in  the  transaction  thus 
sought  to  be  proved  some  relation  to  or 
connection  with  the  main  transaction. 
That  is.  they  must  show  a  common 
motive  or  intent  running  through  all 
the  transactions,  or  they  must  be  such 
as  in  their  nature  to  show  guilty  knowl- 
edge at  the  time  of  the  main  transac- 
tion." And  in  the  case  of  Mayer  v. 
People,  sufra,  which  was  the  case  of 
an  indictment  for  obtaining  goods  by 
false  pretenses,  Rapallo,  J„  in  speak- 
ing of  the  admissibility  of  testimony  of 
this  nature  upon  the  question  of  intent, 
said  that,  "When  the  representations, 
their  falsity  and  the  knowledge  of  the 
accused  that  thej'  were  false  is  estab- 
lished by  competent  testimony,  the 
allegation  that  they  were  made  with  in- 
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tent  to  defraud  may  be  supported  by 
proof  of  dealings  hy  the  accused  with 
parties  other  than  the  complainant, 
which  tend  to  show  a  fraudulent  scheme 
to  obtain  property  by  devices  similar  to 
tliose  practiced  upon  him,  provided  the 
dealings  are  sufficiently  connected  in 
point  of  time  and  character  to  author- 
ize an  inference  that  the  purchase  from 
the  complainant  was  made  in  pursu- 
ance of  the  same  general  transaction. 
"Under  such  conditions  and  guided 
b)'  such  rules  it  does  not  seem  to  me 
that  this  evidence  by  Pottle  was  so 
connected  legitimately  with  the  main 
transaction — that  of  the  alleged  briberv 
of  FuUgrafT — as  in  any  way  to  character- 
ize the  intent  with  which  the  money 
was  alleged  to  have  been  paid  Fullgraff, 
in  any  other  sense  than  the  evidence 
tends  to  show  capacity  upon  the  part  of 
the  defendant  to  commit  the  crime,  be- 
cause he  had  months  before  attempted 
to  commit  one  of  a  similar  nature  with 
another  person  for  the  purpose  of  ac- 
complishing another  act.  It  is  a  \ery 
general  and  extremely  broad,  and,  I 
think,  a  dangerous  ground,  upon  which 
to  claim  the  admissibilitj'  of  evidence  of 
this  character,  to  say  that  it  tends  to 
show  that  the  prisoner  was  so  desirous 
of  obtaining  a  railroad  on  Broadway- 
that  he  was  willing  to  commit  a  crime 
for  the  purpose  of  securing  his  object. 
It  seems  to  me  that  this  is  nothing 
more  than  an  attempt  to  show  that  the 
defendant  was  capable  of  committing  the 
crime  alleged  in  the  indictment,  because 
he  had  been  willing  to  commit  a  similar 
crime  long  before,  at  another  place,  and 
for  the  purpose  of  accomplishing  th'e 
commission  of  another  act  by  a  diflfereijt 
person.  To  adopt  so  broad  a  ground 
for  the  purpose  of  letting  in  evidence 
of  the  commission  of  another  crime,  is, 
I  think,  of  a  ve.ry  dangerous  tendency. 
It  tends  necessarily  and  directly  to  load 
the  prisoner  down  with  separate  and 
distinct  charges  of  past  crime,  which  it 
cannot  be  supposed  he  is  or  will  be  in 
proper  condition  to  meet  or  explain,  and 
which  necessarily  tend  to  very  gravely 
prejudice  him  in  the  minds  of  the  jury 
upon  the  question  of  his  guilt  or  in- 
nocence. I  do  not  think  that  evi- 
dence of  the  kind  in  question,  and 
in  such  a  case  as  is  here  presented, 
legitimately  tends  to  enlighten  a  'yyey 
upon  the  subject  of  the  intent  with 
which  money  was  paid  many  months 
thereafter  to  another  person,  at  a 
diiferent  place  and  to  accomplish  the 
commission  of  another  act.     It  throws 
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light  upon  that  intent  only,  as  it  tends 
to  show  a  moral  capacity  to  commit  a 
crime.  It  gives,  under  the  circum- 
stances, entirely  too  wide  an  opportuni- 
ty' for  the  conviction  of  an  accused  per- 
son by  prejudice  instead  of  by  evidence 
showmg  the  actual  commission  of  the 
crime  for  which  the  defendant  is  on 
trial.  Upon  the  question  of  motive, 
using  that  word  in  the  sense  of  a  reason 
why  the  prisoner  should  commit  the 
crime,  I  do  not  see  that  it  has  the  least 
materiality  or  Rearing.  It  shows  and 
tends  to  show  no  such  reason.  It  onlv 
tends  to  show  that  the  prisoner  took  an 
interest  in  the  inclusion  of  Broadway  in 
the  bill  permitting  railroad  tracks  to  be 
laid  in  the  streets  of  cities.  It  might  be 
argued,  therefore,  that  he  took  an  inter- 
est in  or  had  a  desire  for  a  railroad  in  that 
street.  As  a  reason  or  motive  for  such 
desire  the  evidence  in  no  aspect  tends 
to  enlighten  us.  By  the  passage  of  the 
act  of  1883,  the  prisoner  -would  have  had 
no  greater  right  than  any  one  else  to 
obtain  the  road.  Others  could  compete 
for  it  as  well  as  a  corporation  in  which 
he  was  interested.  No  reason  lor  any 
interest  in  this  question  is  shown  by 
this  evidence.  It  is  the  simple,  bald, 
and  naked  proposition  which  the  evi- 
dence is  claimed  to  prove,  viz,  the  inter- 
est of  the  prisoner,  and  this  interest  is 
to  be  established  b}'  proof  of  the  com- 
mission of  a  crime  under  the  circum- 
stances detailed,  and  months  before  the 
commission  of  the  one  charged  in  the 
indictment.  This  cannot  be  said  to 
prove  or  tend  to  prove  a  motive  for  the 
commission  of  the  crime  in  question 
within  the  meaning  of  the  law,  while 
upon  the  question  of  mere  interest  or 
desire,  the  evidence  is  too  remote  and 
too  dangerous  to  be  permitted. 

"One  of  the  cases  cited  upon  this 
branch  of  the  argument  was  that  of 
Pierson  v.  People  (79  N.  Y.  424). 
There  the  prisoner  was  charged  with 
murdering  one  Withey,  who  was  a  mar- 
ried man.  The  prisoner  was  also  a  mar- 
ried man.  Evidence  had  been  given  of 
intimate  relations,  though  not  necessari- 
ly criminal,  between  the  prisoner  and 
Withey's  wife,  before  the  death  of  the 
deceased.  After  the  murder,  the  pris- 
oner took  the  widow  and  her  sister  to 
the  house  of  a  friend  in  the  evening  and 
came  awav  with  the  widow  late  that 
night  alone.  A  few  days  after  tlie 
murder  the  prisoner  disappeared  from 
the  neighborhood.  It  was  then  proved 
by  a  witness  from  Michigan,  who  was  a 
clergyman,  that  the   prisoner  and  the 
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widow  of  Withey  appeared  before  him 
ind  were  married,  and  that  the  prisoner 
declared  on  oatli  before  him  that  he 
knew  of  no  legal  obstacle  to  his  mar- 
riage with  the  woman,  and  thereupon 
he  married  them.  This  evidence  was 
oi)iected  to  on  the  ground  that  it  had  no 
direct  or  material  bearing  upon  the 
main  question  in  the  case,  and  that  it 
simply  tended  to  prejudice  the  prisoner 
by  proving  him  guilty  of  another  and 
separate  felony.  The  evidence  as  to 
the  murder  was  circumstantial,  and  this 
court  held  that  the  evidence  in  contro- 
versy was  proper  for  the  purpose  of 
proving  a  motive  for  the  muraer.  In 
that  case  the  evidence  showed  a  direct 
and  logical  connection  between  the 
murder  of  the  deceased  and  its  perpe- 
tration by  the  prisoner.  It  showed 
that  the  prisoner  had  a  passion  for 
the  possession  of  the  wife  of  the 
deceased,  and  that  for  the  purpose 
of  obtaining  possession  of  her  person 
he  did  commit  the  crimes  of  perjury  and 
bigamy,  and,  to  accomplish  this  pos- 
session of  the  woman,  the  taking  off  of 
the  woman's  husband  was  an  obvious 
necessity.  The  motiie  of  the  prisoner 
was  the  desire  for  the  woman ;  and  the 
strength  of  that  desire,  in  other  words, 
the  strength  of  the  motive  which  im- 
pelled the  murder,  was  shown  in  this 
way.  The  case  of  The  People  v.  Wood 
(3  Parker's  Cr.  Rep.  681)  was  also  cited. 
That  was  a  special  term  case,  which 
arose  upon  an  application  to  the  learned 
justice  who  delivered  the  opinion,  for 
a  stay  of  proceedings  upon  the  convic- 
tion of  the  defendant  for  murder.  Evi- 
dence had  been  given  of  separate  and 
distinct  felonies  committed  by  the  pris- 
oner for  the  purpose  of  showing  motive 
on  his  part  in  the  killing  of  the  de- 
ceased. The  learned  court  held  that 
tlie  evidence  was  admissible  because  it 
tended  to  show  with  other  evidence 
lliat  the  felonies  were  parts  of  a  single 
transaction,  influenced  by  a  single  mo- 
live  and  design  to  accomplish  a  single 
object;  that  they  were  all  connected  by 
unity  of  plot  and  design,  and  if  proved 
would  tend  to  show  the  moti\e  which 
actuated  the  prisoner  in  taking  the  life 
of  the  person  stated  in  the  indictment. 
In  that  case  the  evidence  tended  to  show 
that  each  felonious  act  was  a  necessary 
one  for  the  purpose  of  carrying  out  the 
main  object  which  then  existed  in  the 
mind  of  the  prisoner,  and  that  all  of 
them  formed  but  one  transaction  and 
were  connected  together  as  parts  of  one- 
whole. 


"Vow,  the  evidence  in  the  case  at 
bar  was  of  no  such  character.  At  the 
time  of  its  alleged  occurrence  no  law- 
had  been  passed.  It  did  not  appear  and 
could  not  appear  that  at  that  time  any 
law  ever  would  be  passed.  It  was  an 
act  remote  in  point  of  time,  different  in 
purpose,  and  of  an  entirely  separate  and 
distinct  matter,  forming  no  part  of  one 
inain  transaction,  and  to  my  mind  com- 
ing nowhere  near  the  standard  for  the 
admissibility  of  such  evidence,  pro- 
nounced by  all  the  cases  which  I  have 
been  able  to  find. 

"The  case  of  Stout  v.  People,  4  Par- 
ker's Cr.  Rep.  132,  contains  the  same 
general  principles.  There  evidence 
was  admitted  to  the  effect  that  the  pris- 
oner was  seen  in  bed  with  the  wife  of 
the  man  he  was  charged  with  murder- 
ing, although  such  wife  was  also  the 
prisoner's  sister,  and  it  was  admitted  as 
furnishing  a  moti\'e  for  the  prisoner  to 
get  the  husband  out  of  the  way.  I  have 
looked  at  the  other  cases  referred  to  by 
the  learned  counsel  for  the  prosecution, 
and  find  that  they  come  under  the 
designation  of  one  or  the  other  of  the 
classes  already  referred  to.  Common- 
wealth V.  Tuckerman,  10  Gray  173, 
199,  was  a  case  of  embezzlement,  and 
evidence  of  other  embezzlements  from 
the  same  party  during  a  series  of  years, 
and  contained  in  a  statement  made  by 
the  prisoner,  was  admitted.  Com.  v. 
McCarthy.  116  Mass.  354,  was  an  in- 
dictment for  arson.  To  prove  the  in- 
tent of  the  prisoner  evidence  was  re- 
ceived that  on  two  prior  occasions  the 
prisoner  had  set  fire  to  a  shed  ten  feet 
distant  from  the  building  destroyed  and 
connected  therewith  by  a  flight  of  stairs. 
This  had  a  direct  tendency  to  prove 
that  the  firing  -was  not  accidental,  but 
intentional  and  felonious.  Com.  v. 
Bradford,  126  Mass.  42,  was  an  indict- 
ment for  arson,  and  the  same  class  of 
evidence  was  received,  and  for  the  same 
purpose.  Com.  v.  Merriam,  14  Pick. 
518,  was  an  indictment  for  adultery. 
Evidence  of  improper  familiarity  be- 
tween the  defendant  and  the  same 
woman,  shortly  before  the  act  in  ques- 
tion was  admitted.  The  evidence  was 
admitted  on  the  ground  that  intimacy 
and  these  acts  of  familiarity  with  the 
same  woman  had  a  tendency  to  estab- 
lish the  fact  of  the  adultery  charged  in 
the  indictment.  Evidence  tending  to 
show  previous  acts  of  indecent  familiari- 
ty would  have  a  tendency  to  prove,  in 
the  case  of  the  same  woman,  of  course, 
a  breaking  down  of  all  the  safeguards  ol 
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self-respect  and  modesty,  and  hence  a 
gradual  preparation  of  the  woman  to 
lend  herself  to  the  commission  of  the 
crime.  The  case  of  People  v.  O'SuUi- 
van,  104  N.  Y.  4S1,  forms  no  prece- 
dent for  the  admission  of  the  evidence 
in  this  case.  We  simply  held  that  upon 
the  tria,l  of  the  defendant  for  the  crime 
of  rape  it  v\  as  competent  to  prove  that  he 
had  attempted  to  commit  the  same  crime 
upon  the  same  woman  a  short  time 
prior  thereto.  It  was  upon  the  ground 
that  upon  the   trial  of  a  person   for  a 


defendant  at  other  times  as  to  the  other 
animals  which  he  sold,  might  have  been 
false,  while  those  made  in  the  case  for 
which  he  was  tried  were  not.  The 
transactions  formed  no  part  of  a  single 
scheme  or  plan  any  more  than  the 
various  robberies  of  a  thief.  They  were 
entered  upon  as  from  time  to  time  he 
might  succeed  in  entrapping  credulous 
or  unwary  persons.  Even  if  they  were 
transactions  of  the  same  general  char- 
acter, they  differed  in  all  their  details,  and 
the  defendant  was  compelled  to  defend 


particular  crime  it  is  always  competent     himself    against  three  distinct  charges 


to  show  upon  the  question  of  his  guilt 
that  he  had  made  an  attempt  at  some 
prior  time,  not  too  remote,  to  commit 
the  same  offence.  It  was  said,  further, 
that  it  would  be  incompetent  to  prove 
that  the  defendant  had  committed  or 
attempted  to  commit  a  rape  upon  any 
other  woman.  And  it  was  stated  that 
upon  the  trial  of  a  prisoner  for  murder 
it  is  competent  to  show  that  he  had 
made  previous  attempts  or  threats  to 
kill  his  victim,  and  hence,  upon  the 
same  principle,  it  was  held  that  when 
charged  with  rape  it  was  competent  to 
sliow  that  the  defendant  had  previously 
declared  his  intention  to  commit  the 
offence  or  made  an  unsuccessful  attempt 
to  do  so.  In  the  case  of  Com.  v. 
Abbott,  130  Mass.  472,  upon  an  indict- 
ment for  murder,  proof  was  offered  on 
the  part  of  the  prisoner  of  former 
ill  feeling  of  the  husband  of  the  de- 
ceased toward  the  deceased.  It  was  re- 
jected as  too  remote  and  disconnected 
with  the  crime  charged.  Particularly  as 
there  was  evidence  of  the  parties  having 
lived  together  on  good  terms  long  sub- 
sequent to  the  time  of  this  alleged  ill 
feeling.  This  is  certainly  no  precedent 
for  the  admission  of  the  evidence  in  ques- 
tion in  the  case  at  bar.  In  Com.  v. 
Jackson,  132  Mass.  16,  the  prisoner 
was  indicted  for  selling  property  by 
false  representations  under  the  Massa- 
chusetts statute.  Evidence  of  sales  of 
other  property  of  a  like  nature  to  other 
persons  under  representations  proved 
false  was  admitted  for  the  purpose  of 
showing  the  intent  with  which  the  rep- 
resentations in  question  were  made. 
The  Supreme  Court  of  Massachusetts 
held  that  the  evidence  was  inadmissi- 
ble, and  that  for  the  error  of  its  admis- 
sion a  new  trial  should  be  granted. 
The  case  is  cited  only  for  the  purpose 
of  quoting  the  opinion  of  the  court  upon 
the  danger  of  this  kind  of  evidency. 
Devens,  [.,  writing  the  opinion,  said 
that  'the  other  statements  made  by  the 


in  addition  to  the  one  for  which  alone  he 
was  indicted.  Evidence  of  the  commis- 
sion of  other  crimes  by  a  defendant 
inay  deeply  prejudice  him  with  the 
jury,  while  it  does  not  legally  bear  upon 
his  case.  It  certainly  would  not  be 
competent  in  order  to  show  the  intent 
with  which  one  entered  a  house  or 
took  an  article  of  personal  property  to 
prove  that  he  had  committed  a  burg- 
lary or  larceny  at  another  time.'  He 
further  said  in  the  same  case,  'the  ob- 
jections to  the  admission  of  evidence  as 
to  other  transactions,  whether  amount- 
ing to  indictable  crimes  or  not,  are  very 
apparent.  Such  evidence  compels  the 
defendant  to  meet  charges  of  which  the 
indictment  gives  him  no  information, 
confuses  him  in  his  defence,  raises  a 
variety  of  issues,  and  thus  diverts  the 
attention  of  the  jury  from  the  one  im- 
mediately before  it,  and  by  showing  the 
defendant  to  have  been  a  knave  on  other 
occasions  creates  a  prejudice  which  may 
cause  injustice  to  be  done  him.'  I 
think  the  remarks  are  very  pertinent  in 
this  case.  The  reasoning  herein  leads 
to  the  exclusion  of  evidence  as  to  past 
offences,  such  as  Pottle's  evidence  tends 
to  prove,  whether  it  is  directed  towards 
proving  the  bribery  of  clerks  to  com- 
mittees or  members  of  the  legislature  of , 
1S83  or  1S84." 

When  the  motive  of  a  party  or  a 
witness,  in  performing  a  particular  act 
or  making  a  declaration,  becomes  a  ma- 
terial issue  in  a  cause  or  reflects  im- 
portant light  upon  such  issue,  he  may 
himself  be  sworn  in  regiird  to  it, 
notwithstanding  the  difficulty  of  fur- 
nishing contradictory  evidence,  and  not- 
withstanding the  diminished  credit  to 
which  his  testimony  may  be  entitled  as 
coming  from  the  mouth  of  an  interest- 
ed witness.  Kenaus  v.  People,  60  N- 
Y.  22i;  McKown  v.  Hunter,  30  N.  Y. 
625;  .Seymour  v.  Wilson,  14  N.  Y.  567; 
Griffin  'v.  Marquado,  21  N.  Y.  I3i; 
Forbes  v.  Waller,  25  N.  Y.  430. 
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titled  to  have  the  fact  of  the  absence  of  any  apparent  motive  for 
tlie  perpetration  of  the  crinte  weighed  by  the  jur\-  with  the  other 
proofs,*  and  the  existence  of  a  justifying  motive  in  his  favor  is 
also  competent  evidence .^ 

MOVABLE— MOVABLES — (See  also  Movable  Property). — 
The  term  "  movable  "  is  derived  from  the  civil  law  and  is  one  of 
the  two  great  divisions  into  which  property  is  di\'ided,  viz  :  bona 
mobilia   and    bona    immobilia?      It    has    also    been    defined    as 


An  accused  may  be  questioned  as 
to  what  was  his  motive  in  performing 
an  act  that  has  already  been  put 
in  evidence.  Com.  v.  IJamon,  136 
Mass.  441;  Blake  f.  People,  73  N.  Y. 

The  accused  may  give  evidence  tend- 
ing to  show  a  different  motive,  the 
effect  of  which  will  be  to  repel  the  infer- 
ence which  the  prosecution  seeks  to 
draw  from  evidence  tending  to  show 
motive  on  the  part  of  the  accused  for 
the  criminal  act.  Mack  ;■.  State.  4S 
Wis.  271;  People  v.  Odell,  14  X. 
Y,  Week.  Dig.  403. 

The  corpus  delicti  must  first  be 
shown  and  evidence  connecting  the  ac- 
cused must  first  be  given  before  evidence 
of  motive  i«  competent.  People  f.  Hale, 
38  Mich.  4SJ. 

But  when  it  i^  shown  that  a  crime 
has  been  committed  and  the  circum- 
stances point  to  the  accused  as  the 
guiltv  agent,  e\"idence  of  motive  is  ad- 
missible.    Overstreet    t\  State,  4''i  Ala. 

30- 

It  i^  largely  discretionary  with  the 
court  a>  to  how  far  the  detaiN  of  an- 
othercontroversy  are  competent  as  tend- 
ing to  show  motive.  Eitfier  partv  mav 
prove  so  much  of  the  facts  as  is  neces- 
sary to  show  the  existing  relations  be- 
tween the  parties  and  the  nature  and 
force  of  the  motives  which  mav  be  pre- 
sumed to  have  been  engendered  by  it. 
but  further  than  this  neither  the  merits 
nor  the  details  of  such  a  controversy  are 
necessarily  competent.  Comander  -■. 
State,  6  Ala.  i :  State  v.  Hannett,  34 
Vt.  83;  Pinckord  v.  State,  13  Tex.  App. 
468. 

1-  People  c.  Ah  Fung,  17  Cal.  377. 
Held,  on  a  murder  trial,  not  to  be  error 
where  a  judge  refused  to  charge  "  that  if 
they  believed  that  the  prisoner  had  no 
motive  for  killing  the  deceased,  as  shown 
by  words  or  deeds  previous  or  subse- 
quent to  the  act,  then  they  must  acquit 
him  on  the  ground  of  want  of  criminal 
intent,"  but,  instead,  charged  the  jury 
"that    the    intent    must   exist   and  be 


shown  to  exist,  but  the  motive  ma\'  not 
be  discovered;  the  absence  of  a  motive 
revealed  is  a  circumstance  to  be  duly 
considered  in  weighing  the  question  of 
guilt."'  State  v,  Coleman,  ::o  S-  Car. 
441. 

2.  Monroe  v.  State,  5  Ga.  85. 

3.  ClvU  Law  of  Movables. — Estates  are 
movable  either  by  their  nature  or  by 
the  disposition  erf  the  law.  Things 
movable  bv  their  nature  are  such  as 
\r\A\  be  carried  from  one  place  to  an- 
other, wliether  they  mo\e  by  them- 
selves— as  cattle — or  cannot  be  remo\cd 
without  an  extraneous  power — as  inan- 
imate things. 

Things  movable  by  the  disposition 
of  the  law  are  such  as  obligations  and 
actions,  the  object  of  which  is  to  re- 
cover mone^'  due  or  mo\ables,  although 
these  obligations  are  accompanied  with 
a  mortgage;  obligations  which  have  ibr 
their  object  a  specific  performance,  and 
those  which  from  their  nature  resolve 
themselves  into  damages;  shares  or  in- 
terests in  banks  or  companies  of  com- 
merce, or  industry-,  or  other  specula- 
tions, although  such  companies  be 
possessed  of  immovables  depending 
upon  such  enterprises.  Such  sfiares  or 
interests  are  considered  as  movables 
with  respect  to  e\erv  associate  a^  long 
only  as  the  societ\  is  in  existence;  but 
as  soon  as  the  societ\'  is  dissolved,  the 
right  which  each  member  has  to  the 
division  of  the  immovables  belonging 
to  it  produces  an  immo^'able  action. 

In  the  class  of  things  movable  by  the 
disposition  of  the  law,  are  also  con- 
sidered perpetual  rents  and  annuities, 
whether  they  be  founded  on  a  price  in 
money  or  on  the  price  or  the  condition 
of  the  alienation  of  an  immovable. 

All  things  corporeal  or  incorporeal, 
which  have  not  the  character  of  im- 
movables by  their  nature  or  b\  the 
disposition  of  the  law,  according  to  the 
rules  laid  down  in  this  title,  are  con- 
sidered as  movables. 

Materials  arising  from  the  demoli- 
tion of  a  building,  those  which  are  col- 
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"  goods,"  "  furniture,"  distinguished  from  real  or  immovable  pos- 
sessions, as  lands  or  houses.  And  by  the  Dictionnaire  de 
I'Acaddmie  Fran^aise.  we  learn  that  the  word  is  usually  under- 
stood to  signify  the  utensils  which  are  to  furnish  or  ornament  a 
house;  and  by  the  Code  Napoleon,  art.  534,  the  words  "goods 
movable  "  only  comprehend  movables  destined  for  the  use  and 
ornament  of  an  apartment,  as  tapestries,  beds,  etc.;  and  according 
to  art.  536,  the  sale  or  gift  of  a  house,  with  all  therein  contained, 
does  not  comprehend  ready  money  nor  credits,  nor  other  rights 
of  which  the  titles  may  be  deposited  within  the  house. 

The  term  "  movables,"  bona  mobilia,  would  seem  to  compre- 
hend personal  property,  and  if  used  without  any  adjunct  or  ex- 
planation would  include  movables  which  move  themselves  as  well 
as  movables  which  are  moved  by  other  or  foreign  agency  or 
power.  In  Termes  de  la  Ley,  the  word  "chattels"  is  said  to 
comprehend  goods  movable  and  immovable,  except  such  as  are 
in  the  nature  of  freehold,  and  parcel  of  it ;  and  the  words  "bona 
goods,  "  in  the  civil  law,  include  chattels  real  as  well  as  personal, 
and  also  lands.  But  the  term  "  in-door  movables  "  does  not  in- 
clude all  "  movables,"  but  restrains  and  limits  the  same  to  such 
as  are  used  as  furniture  or  household  stuff,  and  does  not  compre- 
hend promissory  notes  and  other  choses  in  action.^ 


lected  for  the  purpose  of  raising  a  new 
building,  are  movables,  until  they  have 
been  made  use  of  in  raising  a  new 
building. 

But  if  the  materials  have  been  sep- 
arated from  the  house  or  other  ediiice, 
only  for  the  purpose  of  having  it  re- 
paired or  added  to,  and  with  the  in- 
tention of  replacing  them,  they  pre- 
serve the  nature  of  immovables,  and 
are  considered  as  such. 

The  word  furniture,  made  use  of  in 
the  dispositions  of  the  law,  or  in  the 
conventions  or  acts  of  persons,  com- 
prehends only  such  furniture  as  is  in- 
tended for  the  use  and  ornament  of 
apartments,  but  nol  libraries  which  hap- 
pen to  be  there;  nor  plate. 

The  expressions  movable  goods,  mov- 
ables, or  movable  effects,  employed  as 
above  stated,  comprehend  generally  all 
that  is  declared  to  be  movable,  accord- 
ing to  the  rules  laid  down  in  this  chap- 
ter. 

The  sale  or  gift  of  a  house  ready 
furnished,  includes  only  such  furniture 
as  is  in  the  house- 

The  sale  or  gift  of  a  house,  with  all 
that  is  in  it,  does  not  include  the  mone3', 
nor  the  credits  or  other  rights,  the  titles 
of  which  may  be  in  the  house;  all  other 
movable  effects  are  included.  La.  Rev. 
Civil  Code,  §§  472-480. 


1.  Penniman  w.  French, 17  Pick. (Mass.) 
404;  Strong  V.  White,  19  Conn.  238-247. 
A  bequest  of  all  testator's  "movables" 
"doth  pass  all  his  personal  goods,  both 
quick  and  dead,  which  either  move 
themselves,  as  horses,  sheep  and  the 
like,  or  may  be  moved  by  another,  as 
plate,  household  stuff,  corn  in  the 
garners  and  barns,  or  in  the  sheaf,  etc.; 
also  all  bonds  and  especialties;  and  by 
a  devise  of  immovables  do  pass  leases, 
rents,  grass  and  the  like,  but  not  any  of 
those  things  that  do  pass  by  the  devise 
of  movables;  but  debts  will  not  pass 
by  either  of  these  devises."  Touch.  447. 
It  will  be  observed  that  here  there  is  a 
difference  drawn  between  "bonds  and 
especialties"  and  "detits,"  the  latter- 
Ac,  as  it  would  sefem,  simple  contract 
debts — not  passing  under  "movables." 
Tlie  reason  would  seem  to  be  because 
that  which  creates  a  bond  or  specialty 
debt  can  be  carried  about — i,  e.,  Is  mov- 
iible.  But  that  also  is  true  of  a  bill  of 
exchange  or  promissory  note;  yet  the 
money  secured  by  such  a  document 
would  be  a  mere  debt,  and  therefore,  ac- 
cording-to  the  definition  in  the  Touch- 
stone, would  not  be  comprised  in  a 
bequest  of  "movables." 

In  Steignes  v.  Steignes,  Mos.  296,  it 
was  held  that  "movables"  did  not  com- 
prise  a   sum   of  south   sea  stock;  but 
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A  bequest  of  "  my  stock  and  movable  property "  includes 
a  claim  of  the  testator  against  the  State  which  had  been  prom- 
ised by  a  legislative  act  and  was  paid  to  the  testator's  representa- 
tives after  his  death. ^  Nor  will  a  bequest  of  wearing  apparel, 
household  furniture,  plate,  linen,  books,  and  "  every  movable," 
include  debts  due  the  testator.* 

MOVABLE  PROPERTY — (See  also  Personal  Property; 
Wills). — The  law  attaches  no  technical  or  artificial  meaning  to 
the  phrase  "  movable  property  "  and  the  popular  meaning  there- 
fore prevails.  The  adjective  "  movable,"  applied  to  property,  sig- 
nifies, in  its  ordinary  and  proper  sense,  that  which  is  capable  ot 
being  moved,  or  put  out  of  one  place  into  another.  It  therefore 
necessarily  implies  that  such  property  has  an  actual -locality,  and 
is  susceptible  of  locomotion,  or  a  change  of  place.  Choses  in 
action  are  not  included  by  this  term.^     By  "  movable  property  " 


that  was  simply  because  the  word  was 
controlled  bj  a  context. 

In  citing  that  case  it  is  stated  at 
p.  755, 1  Jarm.  on  Wills,  that  "the  word, 
if  unrestrained  by  the  context,  would 
take  in  the  whole  purely  personal  es- 
tate." What  is  meant  by  this  is  shown 
in  a  note  at  p.  4,  ib.,  where  it  is  shown 
that  leaseholds  are  not  "movables," 
and  where  this  word  is  discussed  and 
distinguished  from  the  large  accepta- 
tion of  "personal  estate,"  But  even  so, 
it  is  difficult  to  reconcile  the  statement 
that  "the  whole  purely  personal  estate" 
is  comprised  in  "movables,"  seeing 
that  the  Touchstone  says  that  debts 
are  not  within  that  word. 

Money  is  a  "movable."  Swinfen  v. 
Swinfen,  29  Bea.  207. 

1.  Shelby  v.  Shelby,  6  Dana  (Ky.)  60. 

2.  Jackson  v.  Vanderspreigle,  2  Dall. 
(U.  S.)  142. 

3.  Strong  v.  White,  19  Conn.  238. 

Debts  due  a  testatrix  are  not  in- 
cluded by  the  term  every  movable,  in 
a  will.  Jackson  v,  Vanderspreigle,  2 
Dall.  (U.  S.)  142. 

A  crop  that  is  growing  is  not  mov- 
able froferty  within  the  meaning  of  a 
statute'  that  provides  punishment  for 
the  removal  of  Movable  property  with 
a  lien  upon  it.  Texas  etc.  R.  Co.  v. 
Anderson,  Tex.  Ct.  App.,  May  loth, 
1884;  19  Cent.  L.J.  316. 

Storrs,  J.,  in  discussing  this  ques- 
tion, said:  "It  is,  however,  insisted  that 
the  word  movable,  applied  as  an 
epithet  to  property,  is  equivalent  to  the 
word  personal;  and  in  support  of  this 
daim,  we  are  referred  to  Blackstone. 
This  position,  however,  so  far  from 
being  supported,  is  discountenanced  by 


15  C.  of  L.— 60 


that  writer.  In  his  chapter  describing 
the  nature  and  kinds  of  personal  prop- 
perty  (2  Com.  3S3),  he  commences 
by  stating  that  'under  the  name  of 
things  personal,  are  included  all  sorts 
of  things  movable,  which  may  attend 
a  man's  person  wherever  he  goes;'  and 
he  subsequently  adds:  'But  things  per- 
sonal, by  our  law,  do  not  only  include 
things  movable,  but  also  something 
more;  the  whole  of  which  is  compre- 
hended under  the  name  of  chattels.' 
He  then  proceeds  to  show  that  this  last 
term  signifies,  not  only  goods  or  mov- 
ables, but  whatever  was  not  a  feud,  and 
adds:  'It  is  in  this  latter,  more  extended, 
negative  sense,  that  our  law  adopts  it: 
the  idea  of  goods  or  movables  only 
being  not  sufficiently  comprehensive  to 
take  in  everything  that  the  law  con- 
siders as  a  chattel  interest.'  From  this 
passage  it  is  quite  plain,  that  he  did  not 
deem  the  phrases  'movable  property'' 
and  'personal  property'  to  be  equiva- 
lent; but,  on  the  contrary,  that  he  con- 
sidered 'movable  property'  to  be  only 
one  of  the  several  species  of  'personal 
property.'  Judge  "Blackstone,  speak, 
ing  of  what  is  included  in  personal 
property,  mentions  'movables  which 
may  attend  a  man's  person,'  etc.  It  is, 
we  think,  moreover,  plain  from  the 
context  and  his  subsequent  enumeration 
(on  page  387)  of  what  he  intended  to 
embrace  by  that  expression,  that  he 
used  it  in  its  literal,  primitive  sense,  as 
indicating  that  particular  species  of  per- 
sonal property  which  consists  of  tan- 
gible, corporeal,  locomotive  chattels, 
and  not  choses  in  action,  to  which  it 
would  apply  only  in  an  imaginary, 
artificial,  legal  sense;  a  chose  in  action 
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Definition. 


belonging  to  a  railroad  corporation  is  plainly  meant  such  prop- 
erty as  in  its  ordinary  use  is  taken  from  one  part  of  the  line  to 
another,  such  as  cars,  locomotives  and  their  attachments  and 
accompaniments,  i 

MR. — See  Name. 

MR.  OFFICER  ATTACH  SUFF.— Under  the  Maine  statutes,  the 
words  "  Mr.  Officer  attach  suff.,"  are  sufficient  to  indicate  to  the 
officer  that  it  is  the  wish  of  the  plaintiff  that  an  attachment 
should  be  made.^ 

MRS.— See  Name. 

MULATTO. — A  mulatto  has  been  defined  to  be  a  person  who  is 
the  offspring  of  a  negress  by  a  white  man,  or  of  a  white  woman 
by  a  negro.3  And  according  to  another  definition,  a  "  mulatto  " 
is  a  person  begotten  between  a  white  and  a  black.*     Under  the 


having,  as  it  is  sometimes  expressed,  no 
corpus,  but  being  a  mere  right,  not  in  a 
thing  {in  re)  but  to  a  thing  (ad  rem), 
and  having,  tlierefore,  no  actual  locality; 
■whith  right  is,  indeed,  often  evidenced 
bj  a  written  instrument,  although  such 
instrument  does  not  constitute  right 
itself,  nor  in  any  sense  the  property 
therein.  Indeed,  those  instruments, 
such  as  bonds,  bills  and  notes,  were  not, 
at  common  law,  the  subjects  of  larceny, 
because  they  were  not  deemed  to  be  of 
any  intrinsic  value.  Calye's  Case,  8  Co. 
33;  I  Hawk.  P.  C,  ch.  33,  §  55;  4  Bla. 
Com.  234  .     .     We  have  looked  in 

vain  at  the  cases  on  the  subject  of  de- 
vises to  iind  anj'  judicial  construction 
of  the  particular  phrase  'movable 
property,'  used  in  the  bequest  here  in 
question,  either  as  connected  or  not 
with  the  other  language  of  the  will, 
in  reference  to  the  question  whether 
choses  in  action  are  thereby  embraced. 
In  Sparke  v.  Denne,  however  (Wm. 
Jones'  Rep.  225),  is  a  determination 
upon  the  meaning  of  a  bequest,  the 
language  of  which  is  exactly  synonj'- 
mous  with  that  phrase,  and  where,  as  in 
the  present  case,  the  construction  of  it 
was  not  aided  by  any  other  part  of  the 
wilh  The  testator,  in  that  case,  after 
devising  several  pecuniary  legacies  to 
several  persons,  devised  the  residue  'of 
aU  my  movable  gol^ds  and  chattels'  to 
his  wife.  The  question  was,  whether 
debts  due  on  bond  to  the  testator,  at 
the  time  of  his  decease,  passed  by  that 
bequest;  and  it  was  held,  after  much 
argument  and  consideration,  that  they 
did  not.  The  court  say  that,  'by  the 
devise  of  "all  my  movable  goods  and 


chattels,''  debts  which  are  jura  (rights 
or  choses  in  action)  are  not  devised.' 
The  words  'movable  property'  used  in 
the  devise  before  us,  and  the  words 
'movable  goods  and  chattels,'  used  in 
the  devise  in  that  case,  are  precisely 
equivalent,  both  phrases  having  rela- 
tion to  personal  property.  If,  there- 
fore, the  bequest  is  restricted,  by  the 
word  movable  in  one  case,  it  must  be 
in  the  other.  It  is  well  settled  that  a 
bequest  of  'all  my  goods  and  chattels' 
is  sufficiently  comprehensive  to  embrace 
every  species  of  personal  property,  and, 
consequently,  choses  in  action;  but  it 
was  there  held  to  be  restricted  by  the 
term  movable,  so  as  to  exclude  debts; 
that  word  having  been  construed,  ac- 
cording to  its  ordinary  and  proper 
meaning,  as  applying  only  to  tangible 
personal  property.  This  case,  there- 
fore, is  in  point;  and  we  find  no  other 
that  is  inconsistent  with  it.  If  the  be- 
quest, in  the  present  case,  had  baen  of 
all  the  testator's  movables,  his  inten- 
tion to  exclude  debts  due  to  him  would 
have  been  more  palpable;  but  it  is  diffi- 
cult to  distinguish  that  term,  in  mean- 
ing, from  the  phrase  movable  property. 
There  are  other  cases,  besides  the  one 
cited,  which  have  some,  although  not 
such  a  particular  bearing  on  the  ques- 
tion before  us,  as  renders  it  important 
for  us  to  notice  them."  Strong  v.  White, 
19  Conn.  23S. 

1.  Ohio  etc.  R.  Co.  v.  Weber,  96  111. 

2.  Kimball    v.    Davis,    I9    Me.    310, 
Abbott  V.  Jacobs,  49  Me.  319. 

3.  Thurman  v.  State,  18  Ala.  278. 

4.  Medway  v.  Natick,  7  Mass.  88. 
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latter  definition,  it  has  been  decided  that  a  person  whose  father 
was  a  mulatto  and  whose  mother  was  a  white  woman  was  not  a 
mulatto. 1  But  all  courts  have  not  followed  this  distinction,  hav- 
ing considered  a  mulatto  to  be  a  person  of  mixed  white,  or , 
European  and  negro  descent,  in  whatever  proportions  the  blood 
may  be  mixed.* 

MULCT. — A  fine  imposed  for  an  offence.  Defendants  in  actions 
of  torts  against  whom  damages  are  awarded  are  sometimes  said 
to  be  mulcted  in  damages  ;  and  parties  who  will  be  required  to 
pay  the  costs  of  an  issue  or  issues  determined  against  them,  as 
"mulcted  in  the  costs. "^  The  term  has  also  been  used  to  desig- 
nate an  imposition  laid  on  ships  or  goods  by  a  company  of  trade 
for  the  maintenance  of  consuls  and  the  like.  It  is  obsolete  in  the 
latter  sense  and  but  seldom  used  in  the  former.* 

MULTIFARIOIISNESS. — Multifariousness  in  plealding  is  the  im- 
proper joining  in  one  bill  distinct  and  independent  matters  and 
thereby  confounding  them ;"  the  blending  in  one  bill  matters  which 
are  in  their  nature  separate  and  distinct.^  A  bill  is  multifarious 
when  it  improperly  unites  in  one  bill  against  one  defendant  several 
matters  perfectly  distinct  and  unconnected,  or  where  it  demands 
-several  matters  of  a  distinct  and  independent  nature  against  several 
defendants  in  the  same  bill.'  In  order  to  render  a  bill  mul- 
tifarious, it  must  contain  two  or  more  good  grounds  of  suit  which 
■cannot  properly  be  joined  in  the  same  bill  against  the  same  de- 
fendant or  different  defendants.^  But  when  a  bill  is  multifarious, 
it  is  so  for  two  reasons,  either  because  of  a  misjoinder  of  parties, 
complainants  or  defendants,  or  a  misjoinder  of  distinct  and  sepa- 
rate matters  of  equitable  cognizance  between  the  same  parties, 
of  so  dissimilar  a  character  as  to  render  it  unfit  that  they  should 
be  litigated  in  the  same  suit.^ 

To  lay  down  any  rule  applicable  universally,  or  to  say  what 
■constitutes  multifariousness  as  an  abstract  proposition,  is  upon 
'the  authorities  utterly  impossible.  Every  case  must  be  governed 
by  its  own  circumstances,  and  as  these  are  very  diversified,  the 
•court  must  exercise  a  sound  discretion  on  the  subject.^® 

1.  Medway  v.  Natick,  7  Mass.  88;  6.  Thomas  v.  Mason,  8  Gill  (Md.)  i; 
Gray  v.  State,  4  Ohio  353.  Ryan  v.  Trustees  of  Sha-wneeto-wn,  14 

2.  State  f.  Davis,  2  Bailey  L.(S.  Car.)     111.  25. 

558;  State  V.  Hayes,   i    Bailey   L.  (S.  7.  Hayes -y.  Dayton,  8  Fed.  Rep.  703; 

Car.)  275;  State  v.  Scott,   i  Bailey    L.  Walker  v.  Powers,  104  U.  S.  245;  Mc- 

(S.  Car.)  270.  Glothlin  v.  Heraery,  44  Mo.  350. 

3.  Anderson's  L.Dict.,  p.  691 ;  2  Bouv.  8.  Many  v.  Beekman  Iror<  Co.,  g  Paige 
(iSth  ed.),  p.  260.  (N.Y.)  18S,  194. 

4.  Bouv.  L.  Diet.  (15th  ed.),  p.  260.  A  bill  is  not  multifarious  where  one 
6.  Wells  V.  Hydraulic  Co.,  30  Conn,     general  right  is  claimed  by  the  plaintiff, 

■3'^>323;  Stafford  Nat.  Bankn.  Sprague,  although  the  defendants  may  have  sep- 

8Fed.  Rep.  377;  Emery  v.  Erskine,  66  arate  and  distinct  rights.     Dimmock  v. 

Barb.  (N.  Y.)  9;  Walker   v.   Powers,  Bixby,  20  Pick.  368. 

'°4  U.  S.  245;  Sherlock  v.  Winnetka,  9.  Wales  v.  Newbould,  9  Mich.  45. 

59  111.  389-401.  10.  Gaines  v.  Chew,  2  How.(U.  S.)  619. 
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MULTIPLE. — This  term  may  be  understood  in  a  restricted 
sense  so  as  to  comprehend  only  multiples  numerically  expressed 
such  as  ten  pounds,  one  hundred  pounds,  etc.;  or  generally,  all 
multiples,  however  expressed,  such  as  a  stone,  a  hundred  weight, 
a  ton,  or  any  other  weight,  such  as  a  "weigh,"  a  "  tod,"  or  a 
"  hobbet,"  supposing  these  words  to  be  in  use  for  expressing  mul- 
tiples of  the  compound  avoirdupois.^ 

MULTITUDE— (See  also  MOB  ;  Riot).— Three  persons  only  do 
not  constitute  the  "  multitude  "  or  unusual  number  spoken  of  in 
the  books  which  of  itself  tends  to  excite  terror.^ 

MUNICIPAL— (See  also  CORPORATIONS ;  MUNICIPAL  COR- 
PORATIONS;  Municipal  Law).— Municipal  has  been  defined  as 
that  which  belongs  to  a  corporation  or  a  city  or  laws  by  which  a 
particular  district,  community  or  nation  is  governed,  it  is  some- 
times used  so  as  to  mean  local,  particular,  independent.^ 


1.  Giles  1).  Jones,  24  L.J.  Ex.  361;  11 
Ex.  393. 

2.  Pike  V.  Witt,  104  Mass.  595. 

"Multitude  of  people,"  Littleton,  sec- 
tion 431 — "a  multitude  here  spoken  of 
(as  some  have  said)  must  be  ten  or 
more.  Multitudinem  decern  faciunt. 
And  so  (say  they)  it  is  said  de  grege 
Iwminum.  But  I  could  never  read  it 
restrained  by  the  common  law  to  any 
certaine  number,  but  left  to  the  dis- 
cretion of  the  judges."  Coke  on  Little- 
ton, 257a. 

3.  Horton  v.  Mobile  School  Commrs., 
43  Ala.  59S. 

A  Connecticut  statute,  passed  May 
loth,  1887,  and  found  on  page  718  of 
the  session  lavrs  of  that  year,  which, 
after  prohibiting  all  licenced  persons 
from  keeping  open  their  places,  where 
liquor  is  sold,  between  11  o'clock  at 
night  and  5  o'clock  on  the  following 
morning,  provides  that  the  towns, 
or  the  municipal  authorities  of  any 
city,  borough  or  town  maj'  fix  the 
time  for  closing  at  any  hour  not  later 
than  12  o'clock  at  night.  The  defend- 
ant, a  liquor  licensee,  kept  open  his 
saloon  within  the  limits  of  the  city  and 
town  of  Waterbury  after  11  o'clock  at 
night,  pursuant  to  a  vote  of  the  select- 
men of  the  town  previously  passed  on 
the  same  day,  to  the  effect  that  saloon 
keepers  within  the  limits  of  that  town 
might  keep  open  until  12  o'clock  at 
night.  On  the  next  day  a  criminal 
prosecution  Was  instituted  against  him 
for  keeping  open  after  11  o'clock  that 
night.  Upon  the  trial  in  the  superior 
court,  the  defendant  claimed  and  asked 
the  court  to  charge  the  jury  that  the 
vote  and  action  of  the  selectmen  jus- 
tified him  in  keeping  open  his  saloon 


until  12  o'clock  at  night  on  the  night 
in  question.  The  court  did  not  instruct 
the  jury  as  requested,  but  did  instruct 
them  that  the  action  of  the  selectmen 
did  not  and  would  not  justify  the  de- 
fendant in  keeping  open  his  saloon 
after  11  o'clock  at  night  within  the 
limits  of  the  city  of  Waterbury;  that 
the  law  did  not  confer  upon  the  select- 
men any  power  to  fix  the  time,  except 
outside  the  limits  of  the  city  and  with- 
in the  limits  of  the  town  of  Waterbury, 
it  being  admitted  that  the  municipal 
authorities  of  the  city  had  taken  no 
action  in  the  premises.  The  defendant, 
having  been  found  guilty,  it  was  held, 
on  appeal,  that  the  term  municipal 
authorities  may  be  reasonably  applied 
to  the  selectmen  who  are  agents  of  the 
town  or  municipality,  and  whom  the 
law,  in  terms,  requires  to  superintend 
the  concerns  of  the  town.  That  the 
claim  that,  as  the  phrase  "municipal  ■ 
authorities  of  a  city"  refers  to  the  com- 
mon council,  and  that  of  "the  municipal 
authorities  of  a  borough"  refers  to  its 
warden  and  burgesses,  might  have  some 
plausibility  had  the  power  in  question 
been  vested  only  in  the  municipal  au- 
thorities referred  to;  but  it  borders  on 
the  absurd  when  we  find  the  same  au- 
thority distinctlj-  conferred  on  the  town 
in  its  corporate  capacity  and  then  given 
in  the  alternative  to  the  municipal  au- 
thorities. It  is  incredible  that  the  two 
expessions  should  refer  to  one  and  the 
same  body.  That  at  the  time  the 
selectmen  took  action  neither  the  town 
nor  any  of  the  authorities  mentioned  in 
the  alternative  had  taken  any  authori- 
ties in  the  premises,  so  that  their  action 
in  terms  applied  to  the  whole  town. 
State  V.  Hellman,  14  Atl.  Rep.  806. 
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MUNICIPAI  CORPORATIONS. 


I.  Definition,  952. 
11.  Classification,  954. 

1 .  Municipal    Corporations 

Proper,  954. 

2.  Involuntary  ^tiasi  Corf  ora-        VII 

tions,  955. 

III,  Creation,  955. 

1.  Gene) ally,  955. 

2.  By  Special  Charier,  958. 

3.  By  General  Acts,  958. 

4.  By  Implication,  960.        [961. 
z,.  ByTerritorial Legislatures, 

6.  Incorporation  by  Courts,  <)(>i. 

7.  Acceptance  of  Charter,  962. 

8.  Constitutional     Provisions, 

963- 

g.  Questioning  Existence  of 
Corporation,  964. 

10.  Proof  of  Corporate  Exist- 
ence, 961;. 

IV.  Corporate  Name  and  Seal,  966. 
1.   Charter  Name  in  Suits,  etc., 

966. 

J,.  Suits  After  Change  of 
Name,  968. 

3.  Effect  of  Misnomer,  969. 

4  Hovj  Municipal  Corpora- 
tions Are  Named,  969. 

^.  SeaU  970. 
V.  Charter,  971. 

1.  Definition,  971. 

2.  Amendment  and  Repeal,  <)'j\. 

(a)  Power  of  Legislature, 
971. 

(b)  Reorganization    Under 
New  Charter,  972, 

(c)  When  Repeal IsEfected, 

gy^.  VIII. 

VI.  Legislative  Control,  976. 

1.  Generally — Vested    Rights, 

976. 

2.  General  and  Special  Legis- 

lation, 978. 
(a)    Generally,  978. 
(J)    Classification,  981. 

3.  Limitation — Rights    Under 

Grants  and  Contracts,  985. 

4.  Where    Creditors   Are  Af- 

fected, 986. 

5.  Control  Over  Public  Prop- 

erty, 988. 

6.  Corporate  Funds  and  Reve- 

nues, 989. 

7.  Compulsion   as  to  Debts  and 

Contracts  and  Payment  of 
Claims,  989. 

8.  Municipal   Offices  and  Offi- 

cers, 993. 

9.  Administration    of    Trusts, 

996. 
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10.  Validating  Municipal  Acts, 

997- 

11.  Title  Expressing  Subject  of 

Act,  999. 
Corporate  Boundaries  and  Divi- 
sions,   lOOI. 

1.  Generally — Poiver    to    Fix 

and  Change,  looi. 

2.  Delegation  of  Poiver,  1003. 

3.  Water  Boundaries,  1005. 

4.  Exercise  of  Power  Beyond 

Corporate  Limits,  1006. 

5.  Two     Corporations     Over 

Same  Territory,  1007. 

6.  Annexation  and   Consolida- 

tion, 1007. 

(a)  Power  of  Legislature, 
1007. 

ib)  What  Territory  May 
be  Annexed,  loii. 

(c)  Rural  Lands  —  Taxa- 
tion, 1013. 

((f)  Property  and  Debts, 
1016. 

(e)  Efi^ect  of  Annexation, 
1017. 

( /^)   Illegal  Annexation, lOig 

{g)   Procedure,  102 1. 

7.  Division    and  Severance  of 

Territory,  1023. 

(a)  Power  of  Legislature, 
1023. 

(3)  Apportionment  of  Prop- 
erty, Debts  and  Liabili- 
ties, 1023. 

(c)   Division    of    Territory 
IntoWards,  1028. 
Governing    Bodies — Meetings, 

1028. 

1.  Affairs  Must  be  Transacted 

at  Corporate  Meetings,  1028 

2.  Time  for  Holding  Meetings, 

1029. 

3.  Who  Must  be  Present,  1030. 

4.  ff/io     Compose     Governing 

Body,  1 03 1. 

5.  De  Facto   Bodies    (See    De 

Facto   Officers,  vol.  5), 

1033- 

6.  Presiding  Officer,  1033. 

7.  Regular  Meetings,  1034. 

8.  Special    and    Adjourned 

Meetings,  1034. 

9.  Body     Consisting    of    Two 

Branches,  1036. 
ID.  Ayes  and  Nays,  1036. 

11.  Suspension  of  Rules,  1038. 

12.  Rescission  and  Ratification, 

1038. 

13.  CommttteeSi  1038. 
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14.   Publication  of  Proceedings, 
1039. 
IX.  Powers  in  General,  1039. 

1.  Poivers  Strictly    Statutory, 

1039. 

2.  Grant    of    Power    Strictly 

Construed,  1041. 

3.  Mode  of  Exercise,  1042. 

4.  Delegation    and   Surrender 

ofPo-wers,  1042.  [1046. 

5.  Judicial  Control  of  Powers, 

6.  Whether   Power  Is  Discre- 

tionary or  Mandatory,  1047 

7.  Usages  and  Customs,  104S. 
X.  Particular  Powers,  1049. 

1.  Comfro7nises  and  Arbitra- 

tion, 1049, 

2.  Celebrations  and  Entertain- 

ments, 1051. 

3.  Payment  of  Bounties  to  Sol- 

diers,  1052. 

4.  Payment  of  Pewards,  1053. 

5.  Lobbying  Contracts,  1054. 

6.  Purchase  of  Fire  Apparatus, 

etc.,  1054. 

7.  Exclusive  Privileges,  1055. 
XI.  Corporate  Property,  1057. 

i .  Power  to  Purchaseand  Hold, 

2.  Validity  of  Grants,  Bequests 

and  Devises,  1060. 

3.  JF/iO   il/ar  Question  Power 

to  Hold,  1062. 

4.  Disposition    and    Use    of 

Property,  1063. 
{a)  Power    to     Dispose    of 

Property,  1063. 
(5)   Method   of  Disposition 

or  Use,  1065. 
(c)   Presumption    of  Regu- 
larity, 1066. 

5.  Judicial  Seizure  of  Prop- 

erty and  Revenues,  1067. 

6.  Power  to    Mortgage  Prop- 

erty, 1071.  [1071- 

7.  Power    to    Lease   Property, 

8.  Public  Buildings,  1072. 
XII.   Municipal  Courts  (See  Munici- 
pal Courts),  1075. 

XIII.   Municipal  Records,  1075. 

1.  Custody  of  Records,  10']'^. 

2.  Right  to  Inspection,  1076. 

3.  Hovj   Records  Are  Proved, 

1076. 

4.  Records  in  Evidence,  1076. 

5.  Parol    Evidence    to     Vary, 

1077. 

6.  Sufficiency  of  Records,  1077. 

7.  Amendment  and  Correction, 

1077. 
XIV.  Municipal  Contracts,  1080. 

I.   Generally — Power    to    Con- 
tract, 1080. 


2.  Implied  Contracts,  loSi. 

3.  Mode  of  Contracting,  1086, 

(a)  Generally —  Validity  of 
Contracts,  1086. 

(i)  Necessity  for  Writing, 
10S9. 

(c)    f/ie  0/'  ^ea/,  1090. 

4.  Advertising  and  Letting  ia 

Lowest  Bidder,  1090. 
(«)   Generally  —  Provisions 

Must     be     Complied 

with,  1090. 
(i)   Exceptions  —  Patents 

a7id    Exclusive  Priv- 
ileges, 1093. 
(c)  Proposals — Acceptance 

and  Refusal,  10915. 
(if)   Remedy  of  Taxpayer — 

Injunction,  1099. 
(e)    Combinations  to  Prevent 

Bidding — Praud, logg. 

5.  Contracts    of    Oncers    and' 

Agents    (See  Public  Of- 
ficers and  Agents),  i  100. 

6.  UltraV ires  Contracts,  iioo. 

7.  Ratif  cation  of  Unauthorized 

Contracts,  1 102. 
(a)   Power  to  Ratify,  1102. 
(5)   Method  of  Ratification, 

1 103. 
(c)    What  Constitutes  Rati- 
fication, 1 104. 
(rf)  Legislative     Ratifica- 
tion, 1 1 06. 

8.  Rights  and  Liabilities  Un- 

der Contracts,  1106. 

g.    Contracts  of  Guaranty  and 

Suretyship,  1107.         [1108. 

ID.   Contracts  for  Public  Worhs,^ 

(a)  Limit  of  Expenditure, 

1 108. 
(fy)  Contractor's Bonds,ii<x). 
(c)  Paytnents  to  Contractor, 

mo. 
id)  Annulment  of  Contract, 

iiii. 
(e)   Stipulations  fir  Corpo- 
rate Control,  1 1 12. 

11.  Contracts  for    Water  Sup- 

fh,  I "5-  .       . 

12.  Contracts  for  Illumtnattony 

1118.  [ni8. 

13.  Contracts    with    Attorneys, 

14.  Bonds,     Warrants,   Orders, 

Securities    (See    Munici- 
pal Securities),  1122. 
XV.  Limitations  of  Municipal  In- 
debtedness, 1 1 22. 
I.  Statutory  and  Constitutional 
Provisions —  Construction 
Generally,  1122. 
3.    To      What      Municipahties- 
Limitation  Applies,  1124. 
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3.  Notice  of  Limitation.  1124. 

4.  What  Indebtedness  Is  Pro- 

hibited, I125. 

(«)  Bonded  and  Floating 
Indebtedness,  II2_^. 

{J})  Compulsory  Obligations, 
I125. 

(c)    Current  Expenses,  1136. 

{if)  Claims  Arising  Ex  De- 
licto, 1 1 27. 

(e)  Contracts  for  Water 
Supply  and  Lighting, 
1 1 28. 

(_/")  Contracts  Extending 
Into  Future,  1130. 

{g)  Miscellaneous  Indebted- 
ness, 1131. 

5.  Computation     of    Indebted- 

ness, I133- 

6.  Anticipation    of    Revenues, 

"34- 

7.  Validity  of  Part  of  Indebt- 

edness, 1 136. 
S.  Ratification,  1 137. 
9.  Estoppel,  1137. 

10.  Bona  Fide  Purchasers,  11-^8. 

11.  Action  for  Monev  Lent, viTj^. 

12.  /,/>«,  1139. 

13.  Suits  bv  Taxpavers,  1140. 

14.  Mandamus  to   Compel  Levy 

of  Tax,  1 140. 
iv  Annexation    of  Municipali- 
ties. 1141. 
XVI.  Liability  for  Torts,  1141. 

1.  General  Rule,  1141. 

2.  Municipal  and  ^uasi  Mu- 

nicipal Corporations,  1143. 

3.  Exercise    of    Discretionary 

and    Legislative    Poivers, 

"45- 

(.a)  Non-exercise,  1145. 
{b)  Manner  of  Exercise, 111^ 

4.  Absolute  Ministerial  Duties, 

1 149. 

5.  Acts  Authorized  by  Statute, 

^      ".S3- 

6.  Failure    to    Execute    Ordi- 

nances, 1 154. 

7.  Torts  of  Officers  and  Agents 

(See    Public    Officers), 

o      "?S- 

8.  Maintenance  and  Repair  of 

Streets      and     Sideivalks 
(See  Streets  a^j>  Side- 
walks), 1155. 

9.  Drains    and    Seivers     (See 

that  title,  vol.  6,  p.  23),  1155. 

10.  L  iabili ty   as   to    Surface 

Waters  and  Watercourses 
(See  Surface  Waters; 
Waters  and  Water- 
courses), 1 155. 

11.  Injuries  Caused  by  Defect- 


i-'e  Bridges  (See  Bridg- 
es, vol.  2.),  1155.  [1155. 

12.  L  lability  as  Property  Oivner, 

13.  P  roperty     Destroyed    by 

Mobs,  1 157. 
14  Demolition    of   Buildings  to 
Prevent  Spreading  of  Fire, 
1161. 

15.  Liability     as     Affected      by 

Want  of  Fluids,  1163. 

16.  Liability      in     Performance 

of  Duties  as  to  Public 
Health,  Charities  and 
Schools,  1 164. 

17.  Where     Municipality    Acts 

Ultra  Vires,  1165. 
XVII.  Police  Regulations,  1166. 

1.  Police  Power  Generally, ii6(> 

2.  Delegation  by  State,  1167. 

3.  Public  Peace,      Safety    and 

Convenience,  1167. 

4.  J/«r,5'e;i  (Seethattitle),ii67. 

5.  Impounding    Animals    (See 

that  title),  1167. 

6.  Prevention  of    Fires — Fire 

Limits,  1 170. 

7.  Licence  Potuer — Regulation 

of  Occupations,  1173. 

8.  Preservation      of     Public 

Health,   11 73. 

9.  Inspection  Ordinances,   1175. 

10.  Regulation  of  Buildings,  1 1 76 

11.  Nuisances,  11 7S. 

(a)  PoTAjer  to  Prevent  and 
Abate,  1 178.  ["83. 

(4)  Method    of    Abatement, 

(c)  Legalizing  Nuisances, 
1 185. 

{d)  Liability  of  Municipal- 
ity, 1 186. 

12.  General    Welfare    Clause — 

Police  PoTver,  1187. 
(a)   Generally,  1187. 
lb)    What  Matters  May  Be 
Regulated,  1188. 
XVIII.  Eminent  Domain,  1193. 
XIX.  Municipal  Ordinances    (See 

Ordixaxces.)  1 193. 
XX.  Municipal     Officers     (See 
Public     Officers     axd 
Agents),  1193. 
XXI.  Actions  —  Presentation   of 

Claims,  1193. 
XXII.  Municipal  Taxation  and  Lo- 
cal Assessments   (See  Im- 
provements, vol.  9;  Tax- 
ation), 1196. 

XXIII.  Mandamus  (See  that  title), 

1 196. 

XXIV.  Injunction      (See     Injunc- 

tion, vol.  10,  p.  959),  1196. 
XXV.  Certiorari     and     Prohibition 
(See  those  titles),  1196. 
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XXVI.  Quo    \Ararranto      (See   that  XXVIII.  Dissolution,  119S. 

■title),  1196.  I.  H01U  Dissolved,  \\r)%. 

XXVII,  Indictmentof  Municipal  Cor-  2.  EffectofDissolution,ii{yj. 

porations,,  1196.  3.  Revival,  1201. 

I.  Definition. — As  the  term  is  employed  in  this  article  and 
ordinarily  understood,  a  municipal  corporation  is  a  body  politic 
specially  chartered  by  the  State  or  voluntarily  organized  under  a 
general  legislative  act,  including  both  territory  and  its  inhabitants, 
for  the  purpose  of  local  government  subsidiary  to  that  of  the 
State;  or  (as  in  England),  it  may  be  a  similar  body  which  has 
acquired  governmental  powers  and  privileges  by  prescription.  It 
is  an  incorporated  city,  town,  village  or  borough.^ 


1.  A  municipal  corporation  is  an  in- 
vesting of  the  people  of  a  place  with 
the  local  government  thereof.  Cudden 
V.  Eastwick,  Salk.  183. 

The  term  embraces  that  class  of  cor- 
porations which  arecreated  to  adminis- 
ter local  government  subordinate  to  the 
general  sovereignty  of  the  state  or 
kingdom;  which  includes  boroughs, 
cities,  incorporated  towns,  villages  and 
some  other  forms  of  public  corpora- 
tions.    Abb.  Law  Diet. 

A  municipal  corporation  is  a  subor- 
dinate branch  of  the  domestic  govern- 
ment of  a  State.  Mayor  of  Nashville 
V.  Ray,  19  Wall.  (U.  S.)475. 

A  municipal  corporation  is  a  body 
corporate  and  politic,  established  by 
law,  to  share  in  the  civil  government 
of  the  country,  but  chiefly  to  regulate 
the  local  or  internal  affairs  of  the  city, 
town  or  district  incorporated.  East 
Tennessee  University  v.  Knoxville,  6 
Baxt.  (Tenn.)  166. 

A  municipal  corporation  is  a  public 
corporation  created  by  the  government 
for  political  purposes,  and  having  sub- 
ordinate and  local  powers  of  legislation; 
an  incorporation  of  persons  inhab- 
itants of  a  particular  place  or  con- 
nected with  a  particular  district  enab- 
ling them  to  conduct  its  local  civil 
government.  It  is  merely  an  agency 
instituted  by  the  sovereign  for  the  pur- 
pose of  carrying  out  in  detail  the  ob- 
jects of  the  government.  Philadelphia 
V.  Fox,  64  Pa.  St.  180. 

Judge  Dillon  defines  a  municipal 
corporation  to  be  "the  incorporation  by 
the  authority  of  the  government  of  the 
inhabitants  of  a  particular  place  or 
district,  and  authorizing  them  in  their 
corporate  capacity  to  exercise  subordi- 
nate specified  powers  of  legislation  and 
regulation  with  respect  to  their  local 
and  internal  concerns.     This  power  of 


local  government  is  the  distinctive 
purpose  and  distinguishing  feature  of  a 
municipal  corporation  proper."  DillGn 
Mun.  Corp.  (4th  ed.),  %  20.  See  also 
for  other  definitions,  Pixley  v.  Western 
Pac.  R.  Co.,  33  Cal.  1S6;  91  Am. 
Dec.  623;  Holland  v.  San  Francisco,  7 
Cal.  361;  People  v.  Morris,  13  Wend. 
(N.  Y.)  325;  State  v.  Lefiingwell,  54 
Mo.  458;  People  v.  Hurlburt,  24  Mich. 
44;  9  Am.  Rep.  103;  Askew  v.  Hale 
Co.,  54  Ala.  639;  25  Am.  Rep.  730; 
Finch  V.  Board  etc.  of  Education,  30 
Ohio  St.  37;  Winspear  v.  District 
Township  of  Holman,  37  Iowa  542; 
New  Orleans  etc.  R.  Co.  v.  New  Or- 
leans, 26  La.  An.  478;  Wetherell  v. 
Devine,  116  111.  631;  Williamsport  v. 
Com,  84  Pa.  St.  487;  Grant  on  Corp. 
16. 

"City." — This  word  imports  a  munici- 
pal corporation.  Mitchell  v.  Treas. 
of  Franklin  Co.,  25  Ohio  St.  143. 

"Village"  is  a  municipal  corporation. 
City  of  Wahoo  v.  Reeder  (Neb.),  43 
N.  W.  Rep.  1 145. 

School  Boards  "and  Districts. — In  Hel- 
ler V.  Stremmel,  52  Mo.  309,  it  was  held 
that  the  incorporated  board  of  public 
schools  was  not  a  municipal  corpora- 
tion within  the  meaning  of  an  act  de- 
claring that  no  person  shall  be  eligible 
to  a  certain  oflice  who  shall  hold  any 
oifice  under  a  municipal  corporation. 

But  an  Iowa  school  district  township 
has  been  held  to  be  a  political  or  munici- 
pal corporation  within  the  meaning  pf 
article  2,  section  3,  of  the  constitution  of 
that  State,  inhibiting  such  corporations 
fromincurringindebtednesstoanamount 
exceeding  five  per  cent,  on  the  taxable 
propert3-  of  the  corporation.  Win- 
spear V.  District  Township  of  Holman, 
37  Iowa  542;  Curry  v.  District  Town- 
ship of  Sioux  City,  62  Iowa  102;  Clark 
V.    Thompson,    37    Iowa    536.     And 
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A  municipal  corporation,  in  its  broader  sense,  is  a  body  politic, 
such  as  a  State,  and  each  of  the  governmental  subdivisions  of  the 
State,  such  as  counties,  parishes,  townships,  hundreds,  New 
England  "  towns,"  and  school  districts,  as  well  as  cities  and  in- 
corporated towns,  \illages  and  boroughs.  Every  one  of  these  is 
properly  susceptible  of  the  general  appellation.* 


see  as  to  nature  of  school  districts. 
School  Dist.  Ko.  ii  v.  Williams,  38 
Ark.  454.  See  Schools  and  School 
Districts. 

Towns. — The  term  ''municipal  corpo- 
rations,'  in  the  constitution  of  Wiscon- 
sindoes  not  includetowns, and  when  used 
in  statutes  of  that  State  must  be  taken 
in  its  strict  constitutional  sense,  unless 
a  different  intention  on  the  part  of  the 
legislature  is  clear.  Eaton  v.  Supervis- 
ors of  Manitowoc  Co.,  44  Wis.  489; 
Morton  v.  Peck,  3  Wis.  714.  And  see 
Township  cf  West  Bend  -v.  Munch,  52 
Iowa  132;  State  -c.  Milwaukee,  20  Wis. 
87;  Watertown  f.  Cady,  20  Wis.  501; 
Crane  v.  Fond  du  Lac,  16  Wis.  196. 
See  Towns. 

County. — A  county  has  corporate 
characteristics,  but  is  not  a  municipal 
corporation  though  often  so  termed. 
It  is  an  involuntarj'  domestic  or  civil 
division  of  the  State,  created  bj-  statute 
to  aid  in  the  administration  of  the  gov- 
ernment. It  is  in  its  very  nature,  char- 
acter and  purpose,  public,  and  a  gov- 
ernmental agency  or  auxiliary,  rather 
than  a  corporation.  The  authorities 
are  uniform  that  a  county  is  not  liable 
to  an  individual  for  an  injury  sustained 
because  of  its  failure  to  exercise  a  gov- 
ernmental power  with  which  it  is 
clothed,  or  because  it  is  not  exercised 
in  a  manner  most  conductive  to  the 
safety  of  the  public;  or  because  of  the 
negligence  or  unskilfulness  of  its  offi- 
cers or  agents,  in  the  absence  of  a  stat- 
ute expressly  declaring  its  liability. 
The  diiference  between  counties  and 
municipal  corporations  in  this  respect  is 
firmly  established,  although  there  is 
some  diversity  of  opinion  as  to  the  rea- 
soning upon  which  it  depends.  Askew 
V.  Hale  Co.,  54  Ala.  639;  25  Am.  Rep. 
7.'?o.  See  Couxties,  4  Am.  &  Eng. 
Encyc.  of  Law  343. 

The  constitutions  of  Michigan  and 
Georgia,  however,  provide  that  each 
organized  county  shall  be  a  body  cor- 
porate with  such  powers  and  immuni- 
ties as  shall  be  established  by  law. 
Stim.  Am.  St.  Law,  §  501.  Under  a 
statute  imposing  a  liabilitj'  on  "coun- 
ties," a  city  embracing  the  whole  area 


of  a  county,  and  to  which  the  financial 
liabilities  of  the  county  have  been 
transferred,  is  liable.  Philadelphia  v. 
Com.,  52  Pa.  St.  451. 

The  term  municipal  corporation, 
however,  is  sometimes  made  to  include 
counties.  Iowa  R.  Land  Co.  '•.  Car- 
roll Co.,  39  low  a  151;  Dowlan  r.  Sibley 
Co.,  36  Minn.  430. 

Quasi  Corporations. — In  the  proviso 
to  section  i,  ch.  112,  Wis.  Laws  of 
1S67.  the  words  "counties"  or  "municipal 
corporations"  include  cities  and  villages 
and  any  other  municipal  corporations 
strictly  so  called,  but  do  not  include 
towns,  school  districts  or  other  quasi 
corporations.  Eaton  v.  Supervisors  of 
Manitowoc  Co.,  44  Wis.  489. 

District  of  Columbia  is  a  municipal 
corporation.  Stoutenburgh  v.  Hennick, 
129  U.  S.  141. 

The  State  does  not  come  within  the 
term  "bodies  political  and  corporate" 
used  in  the  statute  of  limitations.  Des 
Moines  Co.  v.  Harker,  34  Iowa  84. 

"Domestic"  Corporation.  —  X.  Y. 
Code,  section  1778,  providing  for  judg- 
ment as  on  a  default  in  actions  against 
"foreign  and  domestic  corporations"  to 
recover  damage  for  the  non-payment 
of  a  money  demand,  includes  munici- 
pal corporations  in  the  term  "domestic" 
corporations.  Moran  i'.  Long  Island 
Citj',  loi  N.  Y.  439. 

"  Mtmicipal." — This  word  strictly 
used  applies  to  cities  only.  But  the 
word  usually  has  a  much  more  ex- 
tended meaning,  and  -when  applied  to 
corporations  the  words  "political," 
"municipal"  and  "public,"  are  used  in- 
terchangeably. Curry  v.  Sioux  City, 
62  Iowa  102. 

1.  Bouv.  Law  Diet;  2  Kent's  Com. 
275;  Viner's  Abr.  Corp.  («  2);  Iowa  R. 
Land  Co.  v.  Carroll  Co.,  39  Iowa  151; 
Township  of  West  Bend  v.  Munch,  52 
Iowa  IJ2;  Clark  v.  Thompson,  37  Iowa 
1^36;  Winspear  v.  District  Township,  37 
Iowa  542;  Curry  1).  District  Township 
of  Sioux  City,  62  Iowa  102. 

Persons  and  Place. — Both  territory 
and  population  are  essential  constitu- 
ents of  a  municipal  corporation.  Gales- 
burg  V.  Hawkinson,  75  111.  156;  People 
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II.  Classification. — These  various  political  bodies  may  be 
divided  into  two  classes  :  First,  municipal  corporations  proper,  and 
second,  involuntary  quasi  corporations.  The  former  might  be 
called  voluntary  and  the  latter  involuntary  corporations,  were  not 
the  State  itself  a  voluntary  organization. ^ 

1.  Municipal  Corporations  Proper. — A  municipal  corporation 
proper  is  created  mainly  for  the  interest,  advantage  and  conven- 
ience of  the  locality  of  its  people.  The  primary  idea  is  an  agency 
to  regulate  and  administer  the  internal  concerns  of  the  locality  in 
matters  peculiar  to  the  place  incorporated  and  not  common  to  the 
State  or  people  at  large.     Cities  and  incorporated  villages,  either 


V.  Bennett,  2g  Mich.  451;  iS  Am.  Rep. 
107. 

The  city  government  is  not  the  cor- 
poration. Brown  v.  Gates,  15  W.  Va. 
131.  This  is  held  in  England.  Harri- 
son V.  Williams,  3  Barn.  &  Cress.  162; 
Reg.  V.  York,  2  Q^  B.  850;  Reg.  v.  Para- 
more,  10  Adolph.  &  Ellis  286. 

The  common  council  of  a  city  do 
not  constitute  the  municipality,  but 
they  are  the  agents  of  the  inhabitants  so 
long  as  they  act  within  the  scope  of  the 
authority'  conferred  upon  them  by  the 
law.  Valparaiso  v:  Gardner,  97  Ind.  i ; 
49  Am.  Rep.  416;  Grant  Corp.  357. 

The  government  and  its  officers  are 
agents  of  the  corporation.  Clarke  v. 
Rochester,  24  Barb.  (N.  Y.)  446;  Low- 
ber  V.  Mayor  etc.  of  N.  Y.,  5  Abb.  (N. 
Y.)  Pr.  325. 

It  is  the  citizens  of  a  citj',  and  not  the 
common  council,  who  constitute  the 
"corporation"  of  the  city.  The  alder- 
men and  other  charter  officers  are  only 
officers  of  the  corporation.  Lowbert;. 
Mayor  etc.  of  N.  Y.,  5  Abb.  (N.  Y.)  Pr. 
321;;  Clarke  T'.  Rochester,  24  Barb.  (N. 
YO  446;  5   Abb.  Pr.  107;    14  How.  Pr. 

IQ3- 

Membersllip. — "In  all  quasi  corpora- 
tions, as  cities,  towns,  parishes,  school 
districts,  membership  is  constituted  by 
living  within  certain  limits.  In  all 
bridge,  railroad  and  turnpike  compa- 
nies, in  all  banks,  insurance  companies, 
manufacturing  companies,  and  gener- 
ally in  corporations  having  a  capital 
stock,  and  looking  to  profit,  member- 
ship is  constituted  by  a  transfer  of 
shares,  according  to  the  by-laws,  with- 
out any  .  election  on  the  part  of 
the  corporation  itself."  Overseers  of 
the  Poor  v.  Sears,  22  Pick.  (Mass.) 
122. 

Municipal  Corporations  Distinguished 
from  Counties. — In  Williamsport  v. 
Com.,      84    Pa.      St.    487,     Paxson, 


J.,  said:  "Municipal  corporations  are 
called  into  existence  at  the  direct  solici- 
tation or  by  the  free  consent  of  the 
persons  composing  them,  for  the  promo- 
tion of  their  own  local  and  private  advan- 
tage and  convenience.  Ontheotherhand, 
counties  are  at  most  but  local  organi- 
zations, which,  for  the  purposes  of  civil 
administration,  are  invested  with  a  few 
functions  characteristic  of  corporate 
existence;  they  are  local  subdivisions  of 
a  State,  created  by  the  sovereign  power 
of  the  State,  of  its  own  sovereign  will, 
without  the  particular  solicitation,  con- 
sen*"  or  concurrent  action  of  the  people 
who  inhabit  them.  The  former  (munici- 
pal) organization  is  asked  for,  or  at 
least  assented  to,  by  the  public  it  em- 
braces; the  latter  organization  (coun- 
ties) is  superimposed  by  a  sovereign 
and  paramount  authority'.  Hamilton 
Co.  V.  Mighels,  7  Ohio  109.  A  munici- 
pal corporation  has  for  its  object  the 
interest,  advantage  and  convenience  of 
the  locality  and  its  people.  A  county 
organization  is  intended  to  subserve 
the  policy  of  the  State  at  large  in  such 
matters  as  finance,  education,  provision 
for  the  poor,  military  organization,, 
means  of  travel  and  transport,  and  es- 
pecially the  administration  of  justice. 
A  municipal  corporation  is  a  govern- 
ment, possessing  powers  of  legislation, 
and  is  charged  with  a  general  care  for 
the  welfare  of  the  people;  while  a 
county  organization  is  merely  the  in- 
voluntary agent  of  the  State,  charged 
with  the  interests  of  the  State  in  the 
particular  county,  and  clothed  v^ith 
certain  administrative  functions,  lim- 
ited in  extent  and  clearly  defined  by 
law." 

1.  Public  and  Private  Corporations.— 
This  classification  of  corporations'  has 
already  been  considered.  See  Corpo- 
rations, 3  Am.  &  Eng.  Encyc.  of  Law 
186. 
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created  by  special  charter  or  organized  under  a  general  act,  are 
the  principal  examples  of  municipal  corporations  proper.^ 

2.  Involuntary  quasi  corporations,  such  as  counties,  towns  and 
school  districts,  are  created  almost  exclusively  with  a  view  to  the 
policy  of  the  State  at  large,  for  purposes  of  political  organization 
and  civil  administration  in  matters  of  finance,  of  education,  of  pro- 
vision for  the  poor,  of  military  organization,  of  the  means  of 
travel  and  transpoitation,  and  for  the  general  administration  of 
justice.  They  are  not  bodies  corporate  and  politic  with  the 
general  power  of  corporations,  but  are  mere  political  subdivisions 
of  the  State,  having  the  powers  expressly  granted  to  them  and 
such  implied  powers  as  are  necessary  to  enable  them  to  perform 
their  duties,  and  no  more.  They  are  denominated  in  the  books 
and  known  to  the  law  as  quasi  corporations  rather  than  as  cor- 
porations proper.  They  possess  some  corporate  functions  and 
attributes,  but  are  primarily  political  subdivisions — agencies  in  the 
administration  of  civil  government — and  their  corporate  functions 
are  granted  to  enable  them  more  readily  to  perform  their  public 
duties.^ 

III.  Ceeation — 1.  Generally. — The  power  to  create  corporate 
bodies  for  municipal  purposes,  with  the  means  of  self-government 
is  a  legitimate  exercise  of  sovereignty,  belonging  to  the  legislative 
power  of  the  State. ^  The  machinery  for  organizing  municipal 
corporations  is  not  uniform,  but  is  found  variously  modified  in 
different  States  and  countries.  In  England,  since  the  adoption  of 
the  Municipal  Corporation  act  in  1835,  these  corporations  may  be 
created  either    by  act    of  parliament   or  by  the   king's  charter.-*^ 

1.  Hamilton  Co.  v.  Mighels,  7  Oiiio  An  unincorporated  place  cannot,  by 
St.  log;  Riddle  v.  Proprietor  of  Locks  its  acts  onlj',  place  itself  in  such  a  posi- 
and  Canals,  7  Mass.  169;  5  Am.  Dec.  tion  as  to  entitle  itself  to  the  rights  and 
35;  Dillon  Mun.  Corp.  (4th  ed.),  5  23.  privileges,  or  subject  itself  to  the  liabil- 

2.  Beach  w.  Leahy,  11  Kan.  23;  Ham-  ities  of  towns.  Xew  Boston  v.  Dun- 
ilton  Co.  t/.   Mighels,   7   Ohio   St.   109;  barton,  12  N.  H.  409. 

Harris  t;.  School  District,  28  N.  H.  58;  Acceptance   of  Act. — Municipal   cor- 

Fourth    School   District  v.    Wood,   13  porations  exist   at  the  pleasure  of  the 

Mass.    193;    Riddle    v.   Proprietor    of  State  and  not  at  their  own;  and  it  is  not 

Locks  and  Canals,  7  Mass.  169;  5  Am.  necessary   that    a   newly   incorporated 

Dec.  35;  Russell  v.  Devon  Co.,  2  Durn.  municipality   should  accept  the   act   of 

&  E.  667;  Ward  v.    Hartford    Co.,  12  incorporation.     The  rule  applicable  to 

Conn.  404;   Gallia  Co.  v.   Holcorab,  7  private     corporations    in    this   respect 

Ohio  232;  Soper  ?'.  Henry  Co.,  26  Iowa  does  not  apply  to  public  corporations. 

264;  Freeholders  of  Sussex   County  v.  Gorham  i'.  Springfield,  20  Me.  58;  State 

Strader,  18  N.J.  L.  108;   35   Am.   Dec.  v.    Holden,    19  Neb.  249;   Morford  v. 

530;   Eastman   v.  Meredith,  36  N.   H.  Unger,  8  Iowa  82.     See  Accept .vnce 

284;  72  Am.  Dec.  302;  Mower  v.  Inhab-  of  Charter,  fast. 

itants  of  Leicester,  9  Mass.  247;  6  Am.  But  there  is  no  constitutional  objec- 

Dec.  63;  Morey  v.  Town  of  Newfame,  tion  to   permitting  the  voters  of  a  city 

8  Barb.  (N.  Y.)  645;  Hedges  v.  Madi-  to  frame  and  adopt  a  charter  foritsgov- 

son  Co.,  I  Gilm.  (111.)   1567;  Talbot  Co.  ernment  in  subordination  to  the  consti- 

»•  Queen  Anne   Co.,  50  Md.  245.     See  tution  and  laws  of  the  State.     Ewingr. 

Counties;        School       Districts;  Hoblitzelle,  85  Mo. 64. 

Towns.  4.  "It  is  said  to  have  been   a  settled 

3.  Hope  V.  Deadwick,  8  Humph,  principle  at  common  law  that  the  king 
(Tenn.)  i;47  Am.  Dec.  597.  had  a  prerogative  right  to  grant  char- 
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Corporate  rights  may  also  be  acquired  by  prescription.^  In  the 
United  States,  cities  and  towns  are  incorporated  only  by  legisla- 
tive enactment.  This  is  done  either  by  special  act  granting  the 
charter,  or  a  general  one  authorizing  the  organization  of  public 
corporations  on  compliance  with  the  conditions  prescribed.  State 
legislatures,  unless  restrained  by  fundamental  law,  resort  to  either 
form  of  enactment  at  will,  and  congress  may  do  so  with  respect 
to  places  within  its  jurisdiction. 


ters,  municipal  as  well  as  private.  But 
this  was  nothing  more  nor  less  than  a 
prerogative  to  confer  privileges.  It 
did  not  involve  a  power  to  impose  a 
political  obligation  unless  by  way  of 
condition.  He  could  not  compel  the 
acceptance  of  any  charter.  Paterson 
t'.  S'ociety  etc.  for  Establishing  Useful 
Manufactures,  24  N.  J.  L.  385,  citing  i 
T.  R.  572;  Willcock  on  Mun.  Corp.  30. 

"And  as  acceptance  was  necessary 
to  make  the  king's  charter  operative,  it 
will  be  found  that  the  municipal  char- 
ters which  he  gave  were  all  given  to  ex- 
isting communities,  having  a  recog- 
nized and  organized  existence,  and  in 
the  habit  of  acting  as  one  body,  through 
elections  or  agencies  and  officers.  So 
far  as  we  can  judge  from  history,  they 
were  to  all  intents  and  purposes  al- 
ready as  complete  corporations  for  all 
practical  purposes,  as  our  simpler  mu- 
nicipal bodies,  and  accustomed  to  what 
was  practically  corporate  action,  and 
known  as  quasi  corporations.  But 
«ven  these  could  get  nothing  from  the 
royal  grant  but  liberties  or  franchises. 
Any  coercive  or  exclusive  power, 
which,  by  the  principles  of  the  common 
law  could  not  be  granted  by  the  king's 
charter,  could  only  be  given  by  act  of 
parliament,     i   Kyd  61. 

"The  roj'al  charters,  then,  were  not 
imposed  upon  anyone,  but  were  merely 
•offered  for  acceptance  to  existing  com- 
munities, it  being  reasonably  and  legally 
implied  that  every  person  whose  lot 
was  cast  in  the  community  was,  by  his 
settlement  and  continuance  there,  made 
a  consenting  party  to  what  was  assented 
to  by  the  community  and  suited  to  its 
circumstances."  People  v.  Bennett,  29 
Mich.  451;  18  Am.  Rep.  107.  See  also 
Eastman  v.  Meredith,  36  N.  H.  2S4;  72 
Am.  Dec.  302;  Ang.  &  A.  on  Corp,,  § 
69. 

1.  Corporate  Rights  Ijy  Prescription. 
— Though  it  is  the  general  doctrine 
that  only  the  legislative  power  can  cre- 
ate a  municipal  corporation  in  the 
United  States,  yet  there  may  be  cases  in 


which  the  courts  will  feel  constrained 
to  recognize  the  existence  of  corporate 
rights  and  privileges,  from  the  fact  that 
the  town  or  city  lias  existed  and  been 
recognized  for  many  years.  Especially 
maj'  the  courts  safel}'  follow  the  legis- 
lative department  when  it  has  recog- 
nized rather  than  conferred  corporate 
rights.  In  England,  there  are  ancient 
boroughs  which  are  universallj'  recog- 
nized, but  which  can  lay  no  pretence  to 
original  incorporation  by  parliament. 
Here,  the  subject  is  presented  more 
frequently  with  reference  to  bounda- 
ries and  to  newly  acquired  territory  of 
a  city  than  to  the  corporation  as  a 
whole.  Thus,  Gen.  Wm.  Henry  Har- 
rison made  a  plat  of  an  addition  to 
Vincennes  in  i8i5,  on  which  he  marked 
a  lot  as  "Gen.  Harrison's  Reserve." 
This  reservation  was  assessed  and  taxed 
for  sixty  years  by  the  city.  The  court 
held  that  this  fact,  and  the  unques- 
tioned acquiescence  in  the  taxation  by 
payment,  etc.,  showed  the  lot  to  be 
within  corporate  limits.  Pidgeon  v.. 
McCarthy,  82  Ind.  321.  See  also  Bow 
V.  AUenstown,  34  N.  H.  351;  69  Am. 
Dec.  489;  Bassett  v.  Porter,  4  Gush. 
(Mass.)  4S7;  Worley  v.  Harris,  82  Ind. 
493;  Milne  v.  Mayor,  13  La.  69. 

Where  a  city  is  of  a  certain  class  in 
fact,  though  not  such  in  legal  classifica- 
tion, its  general  recognition  is  noticed 
and  respected  by  the  court.  It  was 
held  that  the  universal  recognition  of  a 
city  as  belonging  to  the  second  class, 
rendered  it  such  de  facto  so  as  to  make 
its  doings  operative  as  such,  while  de 
jure,  it  belonged  to  another  class, 
Back  V.  Carpenter,  29  Kan.  349. 

Proceedings  to  add  territory  to  a 
town  were  presumed  regular  after 
twenty  years.  Sherry  v.  Gilmore,  58 
Wis.  324. 

The  State  may  also,  by  lorig  acqui- 
escence and  continued  recognition  of  a 
municipal  corporation  through  her  offi- 
cers. State  and  county,  be  precluded 
from  an  information  to  deprive  it  of 
franchises  long  exercised  in  accordance 
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Where  municipalities  have  been  incorporated  by  special  charter, 
and  a  general  law  has  been  subsequently  passed,  cities  with 
special  charters  are  usually  permitted  to  surrender  them  and 
become  incorporated  under  the  general  law.^  The  amount  of 
territory  and  the  number  of  inhabitants  requisite  to  incorporation 
are  fixed  by  legislative  enactments.^  Notice  to  the  inhabitants  of 
proceedings  to  incorporate  is  always  a  requisite.*  A  city  cannot 
be  a  party  to  a  suit  commenced  before  its  incorporation.* 


with  the  general  law.  State  v.  Leath- 
erman.  38  Ark.  81. 

Ten  3'ears  were  deemed  sufficient 
time  to  perfect  a  defective  organization, 
by  prescription,  so  far  as  to  estop  the 
collateral  questioning  of  a  town's  right 
to  levy  taxes.  Thus,  the  original  or- 
ders organizing  a  town  were  invalid. 
After  ten  years  or  more  had  elapsed  the 
validity  of  the  organization  and  its 
right  to  levy  taxes  may  not  be  ques- 
tioned collaterally  in  the  proceeding  of 
the  alleged  owner  of  town  lots  to  clear 
up  his  title,  the  difficulty  in  it  being 
caused  by  a  tax  deed  issued  to  a  pur- 
chaser at  a  tax  sale  for  taxes  levied  by 
said  town.  Austrian  v.  Guy,"  21  Fed. 
Rep.  500. 

Neglect  to  keep  up  the  organization, 
to  elect  officers,  etc.,  if  not  of  such  a 
character  as  to  amount  to  a  forfeiture 
or  abandonment  of  the  charter,  will  not 
dissolve  the  corporation.  Nacogdoches, 
a  town  of  Texas,  was  reincorporated  in 
1859,  but  until  1882  its  organization 
was  only  kept  up  from  time  to  time. 
When,  in  1887,  some  measures  were 
taken  towards  incorporating  it  as  a  new 
town  or  city — the  boundaries  larger 
than  those  of  the  original  one — it  was 
held  that  the  failure  to  elect  officers  did 
not  necessarily  imply  the  dissolution 
of  the  corporation  of  1859;  also  that 
the  steps  begun  in  1887  neither  created 
a  new  corporation  nor  destroyed  the 
old  one,  for  the  only  way  in  which  any 
town  or  city  corporation  may  be  dis- 
solved or  reincorporated  is  stated  in 
Rev.  Stat.  Tex.,  art.  340.  Moreover, 
*rt.  343  says  that  the  boundaries  of 
such  town  or  city  shall  not  be  changed, 
except  by  the  annexation  of  additional 
territory  in  the  manner  therein  pre- 
scribed.    State  V.  Dunson,   71   Tex".  65. 

1.  See  Stephens  v.  People,  89  111. 337; 
Chicago  Packing  etc.  Co.  v.  Chicago, 
88  111.  221;  30  Am.  Rep.  545;  Largen  v. 
State  (Tex.),  13  S.  W.  Rep.  161;  Bren- 
nan  -v.  Weatherford,  53  Tex.  330;  37 
Am.  Rep.  758.  The  adoption  of  a 
general  incorporation  law  by  a  city,  or- 


ganized under  a  special  charter,  repeals 
all  provisions  of  the  charter  inconsist- 
ent with  that  law.  Crook  v.  People, 
106  111.  237. 

If,  upon  the  voter's  adoption  of  the 
general  law,  the  officers  "then  in  office" 
take  no  steps  to  put  in  operation  a  city 
government  thereunder,  they  may  be 
compelled  by  mandamus.     lb. 

2.  Territory  and  Inhabitants. — Under 
the  New  York  statute,  regulating  the 
incorporation  of  villages,  if  the  territory 
to  be  included  in  a  proposed  village  ex- 
ceeds one  square  mile  in  extent,  the  terri- 
tory in  excess  of  one  square  mile  must 
contain  three  hundred  persons.  There- 
fore, territory  consisting  of  one  and  one- 
fourth  squaremiles,  and  containinga  pop- 
ulation of  four  hundred  and  twenty- 
seven  persons  cannot  be  made  a  village. 
Re  Elba,  30  Hun  {N.  Y.)  548.  In  Ne- 
braska, it  has  been  held  that  the  action 
of  county  commissioners  in  incorpo- 
rating a  certain  town  was  not  void,  al- 
though certain  lands  not  platted  were 
included.  South  Platte  Land  Co.  v. 
Buffalo  Co.,  15  Neb.  605. 

Although  the  petition  for  the  forma- 
tion of  a  new  town  had  been  filed  be- 
fore the  passage  of  the  III.  act  of  1874, 
requiring  the  area  to  be  no  less  than 
seventeen  square  miles,  the  board  of 
supervisors  were  thenceforth  bound  to 
comply  with  the  new  lajv.  Jefferson -y. 
People,  87  111.  503. 

A  statute  which  incorporated  a  town 
with  limits  one  mile  square,  the  court 
house  being  in  the  center,  held  im- 
pliedl}'  repealed  by  a  subsequent  act, 
incorporating  the  same  town  with  lim- 
its extending  "one  half  mile  in  every 
direction  from  the  court  house."  Bu- 
ford  V.  State,  72  Tex.  182. 

3.  But  where  all  the  parties  inter- 
ested in  proceedings  to  incorporate  are 
in  court,  they  cannot  be  heard  to  ob- 
ject that  the  notice  was  insufficient. 
In  re  Village  of  Edgewood,  130  Pa.  St. 

348- 

4.  Lownsdale  v.  Portland,  i  Oregon 

381. 
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There  is  no  rule  or  principle  of  common  law  by  virtue  of  which 
the  creation  of  a  municipal  corporation  can  be  held  to  convert  the 
debts  previously  due,  either  jointly  or  severally,  from  the  persons 
who  became  members  of  the  new  municipality,  into  corporate  lia- 
bilities.^ 

2.  By  Special  Charter. — The  system  of  incorporating  villages  and 
cities  by  general  statutes  is  quite  modern.  Until  a  comparatively 
recent  period  it  was  the  general  custom  to  create  such  corpora- 
tions by  a  special  act  of  the  legislature  granting  a  charter,**  This 
•custom,  however,  has  given  way  in  most  jurisdictions  to  the  more 
uniform  and  equal  method  of  incorporation  by  general  acts.  But 
it  is  still  permitted  by  the  constitutions  of  several  of  the  States.^ 

3.  By  General  Acts. — Legislatures  may  pass  general  laws  for  the 
uniform  incorporation  of  cities,  villages,  etc.,  and  the  most  of  the 
States  have  adopted  this  method  instead  of  granting  separate 
charters  to  each,  and  have  designated  corporations  as  belonging 
to  classes,  first,  second,  etc.*     Some  of  these  general  acts  abolish 


1.  Mayhew  v.  Gay  Head,  13  Allen 
.(Mass.)  I2g. 

2.  Passage  by  Legislature. — Article 
II,  section  S,  of  the  California  consti- 
tution, relating  to  the  adoption  of  city 
charters,  provides  that  the  charter 
shall  "be  submitted  to  the  legislature 
for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amend- 
ment, and  if  approved  by  a  majoritj' 
vote  of  the  members  elected  to  each 
house,  it  shall  become  the  charter  of 
■such  city."  Held,  that  it  is  not  neces- 
sary that  the  resolution  of  approval  be 
in  the  form  of  a  bill  passed  in  the  ordi- 
nary manner  and  approved  by  the  gov- 
ernor. The  constitution  does  not  make 
the  governor  a  part  of  the  legislature. 
Brooks  t'.  Fischer,  79  Cal.  173;  In  re 
Strand  (Cal.),  21  Pac.  Rep.  654. 

3.  In  Maine,  Neiv  Tork,  Michigan, 
Minnesota,  Maryland,  North  Caro- 
lina, Texas,  Oregon,  Nevada  (State  v. 
Swift,  II  Nev.  128),  Colorado.  Ala- 
bama, Louisiana,  see  Stim.  Am.  Stat. 
Law,  §§  441,  500. 

The  Missouri  constitution  of  1865, 
provides  that  no  municipal  corporation 
shall  be  created  by  special  act,  except 
cities  of  at  least  5000  inhabitants,  the 
special  act  to  be  approved  by  a  vote  of 
thie  inhabitants. 

"Municipal  Purposes." — Under  the 
constitution  of  California,  which  pro- 
vides that  "corporations  may  be  formed 
under  general  laws,  but  shall  not  be 
created  by  special  act  except  for  muni- 
cipal purposes,"  it  is  held  that  a  corpo- 
ration cannot  exercise  any  powers  ex- 
cept those  conferred  by  general  laws. 


The  legislature  cannot  ,  confer  on 
such  corporations  any  powers  or  grant 
them  any  special  privileges  by  special 
act.  San  FranciscoCo.w.  Spring  Vallej' 
Water  Works,  48  Cal.  493.  In  State 
V.  Lefiingwell,  54  Mo.  458,  it  was  held 
under  a  similar  con«titutional  provision 
that  corporations  for  "municipal  pur- 
poses" must  be  connected  with  the  mu- 
nicipal corporation  itself,  and  be  insti- 
tuted for  the  purpose  of  carrying  out 
some  of  the  objects  of  the  municipality. 
In  St.  Louis  V,  Shields,  62  Mo.  247,  it 
was  held  that  an  act  incorporating  a 
board  of  commissionsrs  for  filling  up 
certain  ponds  in  the  city  of  St.  Louis, 
created  a  corporation  for  municipal 
purposes  within  the  meaning  of  such 
provision.  In  Horton  v.  Mobile 
School  Commrs.,  43  Ala.  598,  a 
corporation  to  carry  on  a  public  school 
and  raise  funds  for  its  support  was 
held  to  be  a  corporation  for  municipal 
purposes.  The  term  "municipal"  in  this 
case  was  defined  to  be  that  which  be- 
longs to  a  corporation  or  a  city.  The 
term  inchides  the  rules  or  laws  by 
which  a  particular  district,  community 
or  nation  is  governed.  It  ma}'  also 
mean  local,  particular,  independent. 

A  county 'is  not  a  "corporation  for 
municipal  purposes"  within  the  mean- 
ing of  Const.  Cal.,  art.  II,  §6,  providing 
that  corporations  for  municipal  pur- 
poses shall  not  be  created  by  special 
laws.  People  v.  McFadden.Si  Cal. 489; 
29  Am,  &  Eng.  Corp.  Cas.  37. 

4.  Burke  v.  Jeffries,  20  Iowa  145;  Cov- 
ington V.  East  St.  Louis,  78  111.  548;  Com. 
T'.^Montroee,  52  Pa.  St.  391;  Thomas  v. 
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all  special  charters  previously  granted,  and  give  to  all  cities  and 
towns  a  general  uniform  law,  while  others  do  not  interfere  with 
special  charters,  but  provide  a  method  by  which  municipalities 
incorporated  under  them  may  be  organized  under  the  general 
'law.i 

By  i;he  constitutions  of  many  of  the  States  the  legislatures  are 
'expressly  forbidden  to  create  municipal  corporations  by  special 
,act,  but  must  provide  for  their  drganization  by  general  law.** 


Ashland,  12  Ohio  St.  124;  People  v. 
Bennett,  29  Mich.  451;  18  Am.  Rep. 
107;  Woods  V.  Henr_y,  55  Mo,  560; 
State  V.  Reynolds,  61  Mo.  203;  La- 
Favette  v.  jenners,  10  Ind.  70;  Mayor 
etc.  of  Xorristown  v.  Shelton,  i  Head 
(Tenn.)  24.  Compare  State  v.  Arm- 
strong, 3  Sneed  (Tenn.)  634;  Kavser  v. 
Trustees  etc.  of  Bemen,  16  Mo.  SS. 

A  statute  of  Colorado  providing  that 
"this  act  shall  appl3'  to  all  cities  and 
towns  in  this  State,  anything  in  their 
charters  to  the  contrary  notwithstand- 
ing," operates  on  all  existing  charters 
in  the  State  which  conflict  with  the 
statute.  In  re  Senate  Resolution.  2 
Colo.  287;  Tn  re  Senate  Resolution  etc., 
12  Colo.  287. 

The  acts  of  Pennsylvania  estafclish- 
ing  uniform  government  for  cities  is 
inapplicable  to  municipal  charters  pre- 
viously granted  specially,  unless  in  case 
any  city  under  such  charter  should  vol- 
untarily accept  the  provisions  of  the 
general  system.  Act  of  May  23rd,  1S74, 
P.  L.  Pa.  231,  and  of  April  iith,  1876,  P. 
L.  21;  In  re  Vacation  of  Henry  Street 
(Pa.),  16  Atl.  Rep.  7S5. 

Cities  of  the  second  class  are  made 
such  in  Nebraska  by  virtue  of  a  statute 
fixing  the  population  necessary,  and 
peremptorily  thus  classifying  them.  No 
act  of  acceptance,  nor  action  of  any 
kind  on  the  part  of  the  corporation,  is 
required.  State  v.  Babcock,  2;  Neb. 
278. 

In  Florida,  the  statutory  requirement 
of  not  less  than  thirty  days'  published 
notice  of  the  proposed  incorporation  of 
towns  and  cities  was  held  to  be  com- 
plied with,  though  the  proceedings  for 
,incorporation  be  had  on  the  thirtieth 
(lay — not  counting  the  first;  that  thirty 
"clear  days"  are  not  required.  State  v. 
Town  of  Winter  Park,  25  Fla.  371; 
McClel.  Dig.  Fla.,  p.  245,  §  2. 

1.  Burke  v.  Jeffries,  20  Iowa  141;. 

2.  This  is  so  in  Ohio,  Illinois,  Micjii- 
^gan,    Wisconsin,    Kansas,     Nebraska, 

Virginia,  Missouri,  Arkansas,  Cali- 
fornia, New    Jersey,    Indiana,    Iowa, 


West  Virginia,  Ten7icssee And  Florida. 
See  Stimson's  Statute  Law,  ^§  441,  500. 
See  also  State  v.  Riordan,  24  Wis.  484; 
State  V.  Dousman,  28  Wis.  541;  Attor- 
ney General  v.  Chicago  etc.  R.  Co.,  35 
Wis.  425;  Kimball  v.  Rosendale,  42 
^^'is.  407;  24  Am.  Rep.  421;  Land  etc. 
Co,  V.  Brown,  73  Wis.  294;  23  Am,  & 
Eng.  Corp.  Cas.  366;  Stevens  Point 
B.  Co.  V.  Reilly,  44  Wis.  295;  Lafayette 
V.  Jenners,  10  Ind.  70;  Von  Phul  v. 
Hammer,  29  Iowa  222;  Wyandotte  City 
V.  Wood,  5  Kan.  603;  Atchison  v.  Bar- 
tholow,  4  Kan.  124;  Gilmore  r.  Norton, 
10  Kan.  491;  Thomas  v.  Asliland,  12 
Ohio  St.  124;  Atkinson  v.  Marietta  etc. 
R.  Co.,  15  Ohio  St,  iS;  Welker  v.  Pot- 
ter, 18  Ohio  St.  85;  State  v.  Cincinnati, 
20  Ohio  St.  iS;  Clegg  v.  Richardson 
Co,,  8  Neb.  17S;  Covington  v.  East  St. 
Louis,  78  111.  1548;  Dundj't'.  Richa;rdson 
Co.,  8  Neb.  508;  School  District  No.  56 
V.  St.  Joseph  F.  &  M,  Ins.  Co.,  loi  U. 
S.  472;  State  V.  Newark,  40  N.  J.  L. 
550;  State  V.  Mayor  etc.  of  Somers 
Point,  52  N.  J.  L.  32:  29  Am.  &  Eng. 
Corp.  Cas.  55;  State  v.  Leffingwell,  54 
Mo.  458, 

Tenn.  act,  1879,  ch.  11,  §  i,  pro- 
vides that  "  the  several  cominunities 
embraced  in  the  territorial  limits  of  all 
such  municipal  corporations  in  this 
State  as  have  had,  or  may  have,  their 
charters  abolished,  or  as  may  surrender 
the  same,  under  the  provisions  of  this 
act,  are  hereby  created  taxing  districts, 
in  order  to  provide  the  means  of  local 
government,  for  the  peace,  safety,  and 
general  welfare  of  such  districts."  Sec- 
tion 22  provides  for  the  surrender  of  all 
charters  of  municipal  corporations  hav- 
ing a  population  of  less  than  3S,ooo 
inhabitants,  according  to  the  federal 
census  of  1870,  and  for  the  communities 
within  the  limits  thereof  to  be  governed 
by  the  new  act.  The  legislature  at  the 
same  session  repealed  the  charters  of 
thirty-seven  municipal  corporations,  all 
of  whose  communities  fell  at  once  with- 
in the  provisions  of  this  act.  Held, 
that  fhe   act   was   a  general  law,  even 
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In  an  action  where  a  city  is  a  party,  it  will  be  presumed,  noth- 
ing appearing  to  the  contrary,  that  it  is  incorporated  under  the 
general  law  for  the  incorporation  of  cities.^ 

4.  By  Implication. — Although  a  municipal,  corporation  may  be 
created  by  implication,^  yet,  their  creation  in  this  manner  is  not 
favored,  and  the  burden  of  proof  is  on  the  party  asserting  it  in 
any  particular  case  ;  that  is,  the  afifirmative  must  be  clearly  shown 


though  designed  specially  to  reincorpo- 
rate the  city  of  Memphis.  Luehrman 
V.  Shelby  Co.  Taxing  District,  2  Lea 
(Tenn.)  425, 

Under  a  special  statute  which  author- 
izes a  board  of  drainage  commissioners 
to  carry  out  a  prescribed  system  of 
drainage  in  a  county,  the  board  exer- 
cises a  police  power  for  the  promotion 
of  the  public  health  and  welfare,  and  is 
not  clothed  with  corporate  powers  or 
privileges  within  the  meaning  of  a  con- 
stitutional provision  which  prohibits  the 
legislature  from  enacting  any  special  or 
private  law  granting  corporate  powers 
or  privileges  except  to  cities,  although 
the  board  exercises  many  powers  of 
regular  corporate  bodies,  and  the  act 
constitutes  the  commissioners  a  corpo- 
ration to  accomplish  and  carry  out  the 
proposed  system  of  drainage.  State  v. 
Stewart,  74  Wis.  620;  28  Am.  &  Eng. 
Corp.  Cas.  310. 

The  Missouri  act  of  1870,  p.  359, 
amending  the  act  of  1859  incorporating 
Knob  Noster,  held  not  to  contravene 
Mo.  Const,  art.  8,  §  5,  prohibiting  crea- 
tion of  municipal  corporations,  except 
cities,  by  special  act,  although  extending 
the  limits  of  the  town,  part  of  the  orig- 
inal limits  being  included.  State  v. 
Coifee,  59  Mo.  59. 

Special  Act  Conferring  Corporate  Pow- 
ers.— Where  the  constitution  provides 
that  the  legislature  shall  pass  "no  special 
act  conferring  corporate  powers,"  it  has 
been  held  that  this  includes  municipal 
corporations.  Wyandotte  City  v.  Wood, 
5  Kan.  603;  Atchison  v.  Bartholow,  4 
Kan.  124;  Gilmore  v.  Norton,  10  Kan. 
491;  State  V.  Cincinnati,  20  Ohio  St. 
18.  Comfare  %\.&X.^  V.  Newark,  40  N. 
J.  L.  J50.  But  an  act  authorizing  a 
school  district  to  issue  bonds  to  build  a 
school  house  has  been  held  not  to  con- 
flict with  this  provision,  school  districts 
not  being  included  within  the  article. 
Beach  v.  Leahy,  11  Kan.  23. 

But  the  Nebraska  act  of  1875,  p.  281, 
authorizing  a  certain  school  district  to 
issue  bonds  to  erect  a  school  house  and 
setting  aside   funds   to   pay   the   same, 
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was  held  to  contravene  the  Neb.  Const, 
art.  8,  ^  I.  "The  legislature  shall  pass 
no  special  act  conferring  corporate  pow- 
ers." Clegg  V.  Richardson  Co.,  S  Neb. 
178.  So,  also,  as  to  the  Neb.  act  of 
1S73,  p.  80,  authorizing  a  precinct  to 
issue  bonds  to  erect  a  court  house. 
Dund3'  V.  Richardson  Co.,  8  Neb.  508. 
In  Gilmore  t',  Norton,  10  Kan.  491, 
special  act  authorizing  street  improve- 
ments was  held  invalid,  as  conferring 
corporate  powers.  And  see  State  v. 
Mitchell,  31  Ohio  St.  592. 

The  act  of  the  Kansas  legislature,  en- 
titled "an  act  authorizing  cities  therein 
named  to  become  cities  of  the  second 
class,"  a  special  act  conferring  corporate 
powers  upon  four  particular  municipal 
corporations  was  held  unconstitutional 
and  void,  being  in  contravention  of 
sec.  I  of  art.  12  of  the  Kansas  constitu- 
tion, whicti  provides  that  "  the  legisla- 
ture shall  pass  no  special  act  conferring 
corporate  powers."  City  of  Council 
Grove,  20  Kan.  6ig.  See,  infra,  Leg- 
islative Control,  subtitle  General 
and  Special  Legislation. 

1.  Logansport    v.    Wright,    25    Ind. 

5'2- 

2.  I  Kyd  Corp.  63;  The  Conservators 
etc.  V.  Ash,  10  B.  &  C.  349;  School 
Commrs.  v.  Dean,  2  Stew.  &  P.  (Ala.) 
190;  Overseers  of  the  Poor  etc.  v.  Sears, 
22  Pick.  (Mass.)  122;  Trustees  of  Min- 
isterial &  School  Fund  v.  Parks,  10  Me. 
441;  Bow  V.  AUenstown,  34  N.  H.  351; 
69  Am.  Dec.  489;  North  Hempstead  v. 
Hempstead,  2  Wend.  (N.  Y.)  109; 
Thomas  v.  Dakin,  22  Wend.  (N.  Y.)  g; 
Denton  v.  Jackson,  2  Johns.  (N.  Y.) 
Ch.  325;  Stebbins  v.  Jennings,  10  Pick. 
(Mass.)  172;  Inhabitants  of  Fourth 
School  District  v.  Wood,  13  Mass.  193. 
And  see  People  t".  Farnham,  3^  111.  562; 
Jameson  v.  People,  16  111.  257;  63  Am. 
Dec.  304." 

In  Blair  v.  West  Point  Precinct,  2 
McCrary  (C.  C.)  459,  the  court  held 
that  it  is  only  in  cases  where  a  bona  fide 
contract  cannot  be  otherwise  enforced, 
that  courts  will  hold  that  a  corporation 
has  been  created  by  implication. 
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from  the  act  in  which  the  recognition  of  the  corporation  is  claimed 
to  be  implied.' 

5.  By  Territorial  Legislatures. — The  creation^  of  municipal  cor- 
porations, being  absolutely  necessary  for  the  good  government  of 
cities  and  towns, is  a  "  rightful  subject  of  legislation  "  within  the 
meaning  of  the  acts  of  congress  organizing  the  Territories.* 
,  6.  Incorporation  by  Courts — (See  VII.  Corporate  Boundaries, 
post). — Sometimes  county  or  other  courts  are  authorized  to  incor- 
porate a  town' or  village  pursuant  to  a  vote  of  the  people,  or  on 
the  petition  of  a  required  portion  of  the  taxable  inhabitants.*  As 
to  the  constitutionality  of  such  method,  however,  there  is  some 
conflict  of  opinion.*     When  the  courts  are  to  act  upon   petition 


1.  The  intention  of  the  legislature, 
where  it  is  sought  to  show  that  a  cor- 
poration has  been  created  by  implica- 
tion, must  satisfactorily  appear.  Dillon 
on  Municipal  Corporations  (4th  ed.), 
543;  Medical  Institutes.  Patterson,  i 


prescribing  the  mode  of  procedure  after 
proper  presentation  of  such  petition  has 
been  made,  has  been  held  not  to  conflict 
with  Const.  Colo.,  art.  3,  relating  to  the 
distribution  of  powers  of  the  govern- 
ment as  being  a  distribution  of  legi&la- 


Denio  (N.  Y.)  61;    s.  c,    affirmed    in  'five   powers.     People   v.    Fleming,    10 


court  of  errors,  5  Denio  (N.  Y.)  61S, 
1846;  Myers  v.  Irwin,  2  S.  &  R.  (Pa.) 
368,  1816;  Angell  &  Ames,  (j  79;  Wells 
V.  Burbank,  17  N.  H.  393;  Society  etc. 
V.  Town  of  Pawlet,  4  Pet.  (U.  S.)  480. 

2.  Deitz  V.  Central,  i  Colo.  323. 
This  power  necessarily  includes  the 

power  to  make  bj'-laws  and  ordinances 
for  the  government  of  the  inhabitants, 
and  to  enforce  them.  State  v.  Young, 
3  Kan.  445. 

The  granting  of  municipal  powers, 
including  the  power  of  local  taxation 
for  the  improvement  of  streets,  etc.,  to 
cities,  is  an  ordinary  act  of  legislation, 
and  is  within  the  power  of  a  territorial 
legislation  to  grant.  Burnes  7'.  Mayor 
etc.  of  Atchison,  2  Kan.  454. 

3.  Mendenhall  v.  Burton,  42  Kan. 
570.  In  re  Village  of  Edgewood,  130 
Pa.  St.  348. 

The  statute  which  provides  that  a 
county  court  may  incorporate  a  village 
or  town,  upon  a  petition  of  two  thirds 
of  its  inhabitants,  means  two  thirds  of 
its  taxable  inhabitants.  State  v.  Jen- 
kins, 25  Mo.  App.  484. 


Colo.  553.  And  see  Ford  v.  North  Des- 
Moines  (Iowa  1890),  45  N.  W.  Rep. 
1031;  Maj'or  etc.  of  Norristown  v.  Shel- 
ton,  I  Head  (Tenn.)  24. 

But  the  Supreme  Court  of  Washing- 
ton, in  a  recent  decision.  Territory  v. 
Stewart  (Wash.  Ter.),  29  Am.  &  Eng. 
Corp.  Cas.  22,  hold  that  an  act  entitled 
an  act  "for  the  incorporation  of  townsand 
villages,"  which  provides,  in  section  i, 
that  the  majority  of  the  taxable  inhabit- 
ants of  any  town  or  village  may  present 
a  petition  to  the  district  judge,  setting 
forth  the  areadesired  tobeincluded  in  such 
village,  and  praying  to  be  incorporated; 
and  that  thereupon  the  judge  shall  make 
an  order  declaring  such  town  or  village 
duly  incorporated,  and  designating  its 
metes  and  bounds,  is  invalid,  being  a 
delegation  of  legislative  functions  to  a 
judicial  court.  Thecourt  expressly  dis- 
sent from  the  opinion  of  the  Colorado 
court  in  People  v.  Fleming,  supra,  say- 
ing: '"We  cannot  consent  to  follow  the 
reasoning  in  that  case,  or  to  concur  in 
the  conclusion  reached  by  the  learned 
court.     We  think  the  better  doctrine  is 


The  legislature,   however,  instead  of    that  laid  down  by  Judge  Cooley  in  his 


referring  such  a  matter  to  the  judiciary 
may  act  directly.  See  III,  §  i.  Gener- 
ally, supra. 

4.  Constitutional  Law. — A  Colorado 
statute  (Gen.  St.  Col.,  §  3299),  pro- 
viding that  when  the  inhabitants  of 
part  of  the   countv     without  the 


work  on  Constitutional  Limitations 
(4th  ed.),  145,  146,  which  is  as  follows: 
'The  prevailing  doctrine  in  the  courts 
appears  to  be  that,  except  in  those  cases 
where,  by  the  constitution,  the  people 
haVe   not   expressly  reserved   to  them- 

.    .  _    selves  a  power  .of  decision,  the  function 

limits  of  every  incorporated  town  or  of  legislation  cannot  be  exercised  by 
city  desire  to  be  organized  into  a  city  them  even  to  the  extent  of  accepting  or 
or  town,  they  may  apply-  by  petition  rejecting  a  law  which  has  been  framed 
to  the  county  court;  and  section  3300.     for  their  consideration.'     But  we  would 
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Charter, 


the  required  number  of  petitioners  is  essential  to  the  jurisdiction  of 
the  courts  }  the  record  must  also  show  that  the  petition  has  been 
signed  within  the,time  required.^  An  act,  however,  empowering 
certain  courts  to  annex  territory  to  municipal  corporations  does 
not  empower  those  courts  to  create  corporations.* 

7.  Acceptance  of  Charter.— It  is  not  essential  to  the  creation  of  a 
municipal  corporation  by  the  legislature  that  the  inhabitants  of' 
the  territory  included  within  the  corporate  limits  consent  to  such 
action  or  accept  the  charter  granted.*  But  if  the  legislature  so 
chooses,  it  has  the  power  to  submit  to  the  corporators  the  charter 
under  which  they  are  to  act,  and  by  which  their  rights,  duties  and 
liabilities  are  prescribed,  for  the  adoption  with  the  provision  that 
it  is  not  to  take  effect  unless  so  accepted  by  them.^ 


not  be  understood  as  holding  that  the 
legislature  could  not  delegate  the  power 
to  put  the  machinery  of  municipal  cor- 
porations in  motion  to  courts  which  are 
not  purely  legal  tribunals."  See  also 
People  V.  Nevada,  6  Cal.  143;  People  v. 
Bennett,  29  Mich.  451 ;  17  Am.  Rep.  107. 

Act  Of  Incorporating  Is  Judicial.— In 
incorporating  a  town  under  the  Mis- 
souri act  of  February  8th,  1871  (2  Wag. 
St.  Mo.,  p.  1314),  the  county  court  acts 
judicially,  and  although  its  decree 
wrongly  describes  as  a  "common" 
about  forty  acres  of  farming  land  not 
subdivided  into  town  lots,  this  mistake 
does  not  render  the  decree  void,  but 
only  voidable;  and  so  long  as  the  State 
has  not  instituted  proceedings  to  revoke 
the  charter  of  the  town  on  that  ground, 
it  is  no  defence  to  an  action  on  railroad 
aid  bonds,  otherwise  valid,  issued  by  the 
town.    HillT'.Kahoka,  35  Fed.  Rep.  32. 

Klgllt  of  Appeal. — In  Pennsylvania, 
in  applications  for  borough  charters, 
the  grand  jury  and  court  of  quarter 
sessions  have  discretionary  powers  to 
determine  all  questions  of  fact  and  ex- 
pediency. No  appeal,  therefore,  will 
lie  from'  the  decree  of  the  quarter  ses- 
sions.    Re  Osborne,  loi  Pa.  St.  284. 

1,  Number  of  Petitioners. — If  there  is 
any  doubt  whether  the  petition  to  in- 
corporate a  borough  is  signed  by  a  ma- 
jority of  the  freeholders,  the  court  can 
neither  entertain  the  petition    nor  take 


2.  Re  Osborne,  loi  Pa.  St.  284. 
Under  the  Gen.  Stat.  Colo.,   §   3299, 

which  says:  ''When  the  inhabitants  of 
any  part  of  the  county  not  embraced 
within  the  limits  of  any  city  or  incor- 
porated town  shall  desire  to  be  organ- 
ized into  a  city  or  incorporated  town," 
etc.,  prescribing  the  method  of  proced- 
ure, it  was  held,  that  this  does  not  apply 
merely  to  inhabitants  of  unincorporated 
townsj  villages,  settlements,  or  collec- 
tions of  houses,  but  to  those  living  in 
any  part  of  the  county  riot  within  the 
limits  of  an  incorporated  town  or  city. 
People  V.  Fleming,  10  Colo.  553. 

3.  State  V.  Leatherman,  38  Ark.  Si.  , 

4.  State  V.  Babcock,  25  Neb.  709;  26 
Am.  &  Eng.  Corp.  Cas.  526;  Berlin  v. 
Gorham.  34  N.  H.  266;  State  v.  Canter- 
bury, 28  N.  H.  195;  Bristol  v.  Ne^f 
Ghester,  3  N.  H.  524;  Fire  Department 
of  New  York  v.  Kip,  10  Wend.  (N.Y.) 
267;  People  V.  President  etc.  of  Man- 
hattan Co.,  9  Wend.  (N.  Y.)  351;  Pro- 
prietors etc.  of  Southold  -v.  Horton,  6 
Hill  (N.  Y.)  501;  Wood  v.  President 
etc.  of  Jefferson  County  Bank,  9  Cow. 
(N.  Y.)  194;  People  v.  Morns,  13 
Wend.  (N.  Y .)  y.',\  Brouwer  t;.  Apple- 
by, I  Sandf.  (N.  Y.)  158;  People  v. 
S'tout,  23  Barb.  (N.  Y.)  349;  Gorham  v. 
Springfield,  21  Me.  58;  State  t).  Cilrran, 
12  Ark.  321;  People  v.  Wren,  4  Scam. 
(111.)  269;  Coles  V.  Madison  Co.,  i 
Breese  (111.)  115;   Warren  f.  Mayor  etc. 


any  further  nroceedings  thereunder.    If    of  Charlestown,   2    Gray  (Mass.)    104: 

.    -'  .    .  K  .       .      °     ,    1  .1     _    *_..  T,T_„r_„j    „.     TT Q      r n     Ct.     PonnU 


the  petition  is  not  signed  by  the  major 
ity  of  the  freeholders  who  "are  inhabit- 
ants of  the  borough,  the  court  loses 
jurisdiction,  and  may  not  acquire  it  "by 
reducing  the  territorial  limits  so  that  a 
majority  of  freeholders  should  have 
their  names  on  the  petition.  In  re 
Borough  of  Taylorsport  (Pa.),  13  Atl. 
Rep.  224.. 


Morford  v.  Unger,  8  Iowa  82;  People 
V.  Butte,  4  Mont.  174;  47  Am.  Rep.  346. 

The  legislature  may  force  a  munici- 
pal corporation  upon  the  corporators 
against  their  consent,  though  such  acts 
are  contrary  to  the  principles  and  genius 
of  our  government.  Paterson  v.  So- 
ciety for  Establishing  etc.,  24N.  J.  L-SoS- 

5.  Thus,  an  act  of  assembly  provided 
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8.  Constitutional  Provisions. — The  constitutional  provision  requir- 
ing the  assent  of  two  thirds  of  the  members  elected  to  each  branch 
of  the  legislature  to  the  passage  of  every  bill,  creating,  continu- 
ing, altering  or  renewing  any  body,  politic  or  corporate,  extends 
to  all  corporations  properly  so  called  whether  they  be  public  or 
private.^  But  a  provision  in  the  constitution  of  a  State  that  when 
any  bill  shall  be  presented  to  the  general  assembly  to  create  a 
corporation  for  any  other  than  for  religious,  literary  or  charitable 
purposes,  or  for  a  military  or -for  a  fire  company,  it  shall  be  con- 
tinued until  another  election  of  members  shall  have  taken  place, 
and  until  public  notice  thereof  shall  have  been  given,  applies  only 
to  private  and  not  to  public  corporations.^  The  subject  of  a  law 
to  incorporate  a  city  or  town  is  the  charter  of  incorporation,  and 
the  title  need  not  set  out  an  enumeration  of  all  the  powers 
intended  to  be  conferred  on  the  corporate  authority  in  order  to 
comply  with  a  constitutional  provision  that  no  act  shall  embrace 


for  the  consolidation  of  the  city  of  Pitts- 
burgh and  surrounding  territory  into  one 
city,  to  be  submitted  to  a  vote  of  the 
citizens  in  three  designated  districts; 
and  if  either  district  decided  in  favor  of 
consolidation,  an  election  was  to  be 
held  for  municipal  officers;  but  if  either 
district  should  "reject  consolidation," 
such  district  should  have  no  representa- 
tion. Held,  that  the  submission  of  the 
question  to  a  vote  ■via.f,  not  unconstitu- 
tional.. Smith  V.  McCarthy,  56  Pa.  St. 
359.  See  also  Alcorn  v.  Hamier,  38 
Miss.  652;  People  v.  Reynolds,  5  Gilm. 
(111.)  i;  People  v.  Salomon,  51  111.  37; 
Clarke  v.  Rogers,  81  Ky.  43;  Com. 
t).  Painter,  10  Pa.  St.  214;  Smith  v. 
McCarthy,  56  Pa.  St.  359;  Com. 
V.  Quarter  Sessions,  8  Pa.  St.  395; 
In  re  Henry  Street,  123  Pa.  St.  346; 
Call  V.  Chadbourne,  46  Me.  206;  Pat- 
terson V.  Society  etc.,  24  N.  J.  L.  381;; 
Hudson  Co.  v.  State,  24  N.  J.  L.  718; 
Lafayette  etc.  R.  Co.  v.  Geiger.  34  Ind. 
185;  People  V.  McFadden,  81  Cal.  489; 
29  Am.  &  Eng.  Corp.  Cas.  37;  Largen 
"o.  State,  76  Tex.  323;  Mayor  etc.  of 
Brunswick  v.  Finney,  54  Ga.  317.  See 
title  Local  Option,  13  Am.  &  Eng. 
fincyc.  of  Law  990. 

The  legislature  may  make  the  adop- 
tion of  a  city  charter  dependent  on  the 
consentof  the  resident  taxpaying  house- 
holders. People  V.  Butte,  4  Mont.  174; 
47  Am.  Rep.  346. 

Where  a  statute  giving  new  powers 
to  a  municipal  corporation  is  silent  as 
'0  the  taking  the  sense  of  the  corpora- 
tors, that  assent  may  be  gathered  from 
the  court  from  any  of  their  acts  as  such 
which  can  satisfy  it  of  the  fact;  e.  g., 


the  election  of  candidates  for  the  legis- 
lature and  of  municipal  officers,  upon 
the  issue  of  favoring  an  application  for 
the  statute.  The  legislature  may  incor- 
porate a  town,  or  enlarge  a  charter  pre- 
viously granted,  with  the  assent  of  a 
majority  of  the  corporators,  and  their 
acceptance  makes  it  valid.  Ta3'lor  v. 
Newberne,  2  Jones  Eq.  (N.  Car.)  141. 

An  act  of  the  legislature  recognizing 
a  city  charter  as  in  force  is  fritna  facie 
proof  that  such  charter  was  dul3'  ac- 
cepted by  a  vote  of  the  people  erf  the 
citj'.     State  v.  Tosney,  26  Minn.  262. 

1.  Purdy  V.  People,  4  Hill  (N.  Y.) 
384,  reversing  2  Hill  (N.  Y.)  31,  hold- 
ing that  an  act  excluding  the  aldgrmen 
of  the  city  of  New  Yprlc  from  the  right 
of  sitting  as  judges  of  the  court  of  gen- 
eral sessions,  is  one  for  altering  the 
charter  of  that  city;  and  not  having  the 
assent  of  two  thirds  of  the  members 
elected  to  each  branch  of  the  legislature 
void. 

Approval  by  Legislature — Signature 
of  Governor. — Under  the  California  con- 
stitution, the  governor  does  not  form 
part  of  the  legislature,  and  it  is  not 
necessary  that  the  charter  of  a  city 
should  be  submitted  to  his  approval  and 
signed  by  bim  under  the  provision  of 
that  constitution  (art.  11,  §  8),  that  a 
city  charter  shall  "be  submitted  to  the 
legislature  for  its  approval  or  rejection 
as  a  whole  without  power  of  alteration 
or  amendment,  and  if  approved  by  a 
majority  vote  pf  the  members  elected 
to  each' house,  it  shall  become  the  char- 
ter of  such  city."  Brooks  v.  Fischer, 
79  Cal.  173;  29  Am.  &  Eng.  Corp.  Cas.  9. 

2.  State  V.  District  of  Narragansett, 
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more  tjian  one  subject,  to  be  expressed  in  its  title. ^  Under  a  con- 
stitutional provision  that  city  charters  must  be  consistent  with 
and  subject  to  the  constitution  and  laws  of  the  State,  a  charter 
will  not  be  held  void  in  toto  because  a  few  of  its  provisions  may 
conflict  with  general  statutes.^ 

9.  ftuestioning  Existence  of  Corporation. — The  rule  of  construction 
that  municipalities  take  nothing  by  implication,  does  not  apply 
when  the  enquiry  is  merely  as  to  whether  there  is  a  corporation  • 
every  intendment  must  be  taken  in'favor  of  the  sufficiency  of  the 
legislative  action.*     And  if  a  municipality  is  acting  under   color 


i6  R.  I.;  24  Am.  &  Eng.  Corp.  Cas.  131. 
In  this  case  it  was  a  "district"  tliat  was 
incorporated.  Ttie  court>  said :  "Tliere 
are  cases  whicii  give  to  tlie  word  'cor- 
poration' the  narrower  signification 
which  the  defendant  contends  for,  even 
when  used  in  a  State  constitution.  The 
constitution  of  Tennessee  contains  the 
following  provisions,  to  wit:  'No  cor- 
poration shall  be  created,  or  its  powers 
increased  or  diminished,  by  special 
laws;  but  the  general  assembly  shall 
provide  by  general  laws  for  the  organi- 
zation of  all  corporations  hereafter- cre- 
ated, which  laws  may  at  an3'  time  be 
altered  or  repealed;  and  no  such  altera- 
tion or  repeal  shall  interfere  with  or 
divest  rights  which  have  become  vested .' 
In  State  v.  Wilson,  12  Lea(Tenn.)  246, 
the  question  was  whether  this  provi- 
sion extended  to  publjc  corporations, 
and  the  Supreme  Court  of  Tennessee 
held  that  it  did  not,  and  so  held  not- 
withstanding it  appeared  that  in  the 
constitutional  convention  a  motion  was 
made  to  limit  it  to  private  corporations, 
and  was  rejected.  'Whatever  -ma}' 
have  been  the  motive  of  this  action,' 
say  the  court,  'we  are  constrained  to 
hold  that  the  section  itself,  as  adopted 
by  the  people,  or\\y  applies  to  private 
corporations.'  See  also  '  Ballentine  f. 
Mayor  of  Pulaski,  15  Lea  (Tenn.)  633; 
Luehrman  v.  Shelby  Co.  Taxing  Dis- 
trict, 2  Lea  (Tenn.)  425," 

1.  Lockhart  v.  Troy,  48  Ala.  579, 
holding  that  the  subject  of  an  act  in- 
corporating a  cit}'  is  sufficiently  ex- 
pressed in  the  title  by  the  words  "an 
act  to  establish  a  charter  for  the  city  of 
Troy  in  Pike  county'." 

But  under  ^  23,  art.  Ill,  Illinois  Const, 
of  iS'48,  providing  that  no  private  or 
local  law  which  may  be  passed  by  the 
general  assembly  shall  embrace  more 
than  one  subject,  which  shall  be  ex- 
pressed in  the  title,  the  act  of  February 
3rd,  1863,  entitled  "an  act  to  repeal  cer- 


tain acts  therein  named,"  the  first  sec- 
tion of  which  repeals  the  several  acts, 
incorporating  the  citj'  of  Warsaw,  and 
the  second,  third  and  fourth  sections,, 
respectively, of  which  go  on  with  affirm- 
ative legislation  and  organize  the  ter- 
ritory within  the  city  limits  into  a 
town,  and  authorize  the  election  of 
town  officers,  transfer  the  title  to  speci- 
fied property  to  the  school  trustees  to 
be  elected,  and  pending  actions  in  the- 
same  way,  is  unconstitutional  and  void. 
Admitting  that  the  general  expression 
in  the  title  suflBciently  designates  the 
acts  to  be  repealed,  the  professed  ob- 
ject of  the  act  is  fully  answered  in  the 
first  section,  and  whatever, is  done  be- 
yond is  outside  the  title  of  the  act. 
People  V.  Mellen,  32  111.  181. 

See,  post,  VI.  Legislative  Con- 
trol, II,  Title  Expressing  Object  of 
Act. 

2.  Brooks  V.  Fischer,  79  Cal.  173;  29 
Am.  &  Eng.  Corp.  Cas.  9;  In  re 
Strand  (Cal  ),  21  Pac,  Rep.  654. 

3.  State  XI.  Young,  3  Kan.  445. 
Municipal    corporations  are   created- 

for  the  public  good  and  demanded  by 
the  wants  of  the  community;  and  the 
law,  after  long  continued  use  of  corpo- 
rate powers,  and  the  public  acquies- 
cence, will  presume  in  favor  of  their 
legal  existence.  Jameson  v.  People, 
16  111.  257;  63  Am.  Dec.  304;  People  v. 
Farnham,  35  111.  562. 

An  allegation  in  a  petition  that  de- 
fendant is  a  "corporation  created  by 
authority  of  the  State  of  Iowa,  under 
the  name  and  style  of  the  city  of  Oska- 
loosa,"  is  sufficient  to  charge  defendant 
in  a  corporate  capacity.  A  bare  denial 
will  not  put  in  issue  its  existence  as  a 
corporation.  Stier  ti.  Oskaloosa,  41 
Iowa  353. 

Where  a  municipal  corporation  has 
been  recognized  by  enactments  of  the 
general  assembly,  all  enquiry  into  the 
regularity   of  its   organization  is  pre- 
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of  law  and  is  recognized  as  such  by  the  State  its  corporate  char- 
acter cannot  be  questioned  collaterally.^ 

10.  Proof  of  Corporate  Existence. — The  charter  or  the  act  of  in- 
corporation of  a  municipality,  like  records  generally,  are  to  be 
proved  by  inspection,  or  by  copies  prop,erly  authenticated  ;  but  if 
there  be  sufficient  proof  of  the  loss  or  destruction  of  the  record, 
much  inferior  evidence  of  its  contents  may  be  admitted.**  Where 
the  question  of  the  incorporation  of  a  city  arises  collaterally,  it  is 
only  necessary  to  show  that  the  city  is,  de  facto,  a  corporation. 
To  prove  its  existence  it  is  sufficient  to  produce  the  charter,  and 
prove  acts  done  under  it   and    in  conformity  with    it.     Written 


eluded.    People    v.    Farnham,    35    111. 
562. 

1.  Searcy  v.  Garnell,  47  Ark.  269;  14 
Am.  &  Eng.  Corp.  Cas.  523;  Tisdale  v. 
Minonk,  46  111.  9;  People  v.  Farnham, 
35  111.  562;  Jameson  v.  People,  16  111. 
257;  63  Am.  Dec.  304;  Swain  ->.  Com- 
stock,  18  Wis.  463;  Bow  v.  Allenstown, 
34  N.  H.  351;  Society  etc.  v.  Pawlet,  4 
Pet.  (U.  S.)  480.  Compare  Louisville 
etc.  R.  Co.  V.  Shires,  loS  111.  617;  Ket- 
tering V.  Jacksonville,  50  111.  39;  School 
Dist.  V.  Collins,  41  N.  W.  416;  24  Am. 
&  Eng.  Corp.  Cas.  5^0;  Town  of  Hen- 
derson V.  Davis,  106  N.  Car.  88; 
State  V.  Wainwright,  50  N.  J.  L. 
,55s;  24  Am.  &  Eng.  Corp.  Cas.  159; 
State  V.  Fuller,  96  Mo.  165;  Frederick- 
town  V.  Fox,  84  Mo.-  59;  Austrian  v. 
Guy,  21  Fed.  Rep.  500;  Ex  parte 
Moore,  62  Ala.  471;  Burt  v.  Winona 
etc.  R.  Co.,  31  Minn.  472. 
■  This  rule  prevails  even  though  its 
incorporation  may  be  affected  by  con- 
stitutional provisions.  St.  Louis  v. 
Shields,  62  Mo.  247. 

The  obligors  on  a  bond  given  to  a 
municipal  corporation  by  making  and 
signing  the  instrument  admit  the  cor- 
porate capacity  of  the  obligee,  and  in  a 
suit  on  the  bond  cannot  plead  nul  tiel 
corporation.  St.  Louis  v.  Shields,  62 
Mo.  247,  If  a  town  exercises  unques- 
tioned corporate  powers  for  twenty 
3'ears,  its  existence  as  a  corporation 
cannot  be  questioned  by  a  private  per- 
son. Worley  v.  Harris,  82  Ind.  493. 
Or  for  fifteen  years.  Mendenhall  v. 
Burton,  42  Kan.  570. 

In  an  action  of  debt  brought  by  a 
corporate  town  against  a  resident 
thereof  to  recover  of  the  latter  an 
amount  of  tax  assessed  on  his  property 
situate  in  the  town,  it  was  held  that  the 
legal  existence  of  the  corporation 
Muld  not  be  tested  in  such  action. 
Town  of  Geneva  v.  Cole,  61  111.  397. 


In  suit  against  a  city  it  need  not  be 
alleged  that  the  defendant  is  a  municipal 
corporation  duly  organized  by  the  laws 
of  the  State.  Rains  v.  Oshkosh,  14 
Wis.  372. 

Acquiescence  by  State. — In  State  v. 
Leatherman,  38  Ark.  Sr,  the  court 
held  that  a  State  ma.y  so  long  acquiesce 
in  the  existence  of  a  municipal  corpora- 
tion which  it  did  not  create  (nine  years 
in  this  case)  as  to  be  so  far  concluded 
by  it  that  an  information  to  deprive  the 
corporation  of  its  assumed  franchises 
would  not  be  sustained  by  the  court. 
Irregularities  of  incorporation  are 
deemed  prescribed  by  twenty  years  in 
Indiana.     Worley    v.  Harris,   82    Ind. 

493- 

2.  Where  the  act  incorporating  a 
town  could  not  be  found,  parol  evidence 
tending  to  show  its  existence  and  loss 
was  admitted;  and  after  more  than 
thirty  years  of  the  powers  and  privi- 
leges of  a  town  such  evidence  was 
holden  to  be  competent  evidence  of  the 
incorporation.  Inhabitants  of  Stock- 
bridge  V.  Inhabitants  of  West  Stock- 
bridge,  12  Mass.  399. 

In  Blackstone  v.  White,  41  Pa.  St. 
330,  a  sworn  copy  of  a  town  charter 
granted  in  1793,  was  held  admissible  in 
evidence  after  proof  of  the  existence 
and  loss  of  the  original,  and  a  bona  fide 
search  for  it  where  it  was  most  lilcely 
to  be  found. 

See  generallj',  as  to  proof  of  in- 
corporation by  parol,  Dillingham  xk 
Snow,  5  Mass.  547;  Bassett  v.  Porter,  4 
Cush.  {'Mass.)  487;  Barnes  v.  Barnes,  6 
Vt.  388;  Braintree  v.  Battles,  6  Vt.  395; 
Sherwin  v.  Bugbee,  16  Vt.  439;  Lon- 
donderry V.  Andover,  28  Vt.  416;  Robie 
V.  Sedg'wick,  35  Barb.  (N.  Y.)  319; 
Highland  Turnpike  Co.  v.  McKean,  10 
Johns.  (N.  Y.)  159;  6  Am.  Dec.  324; 
Fitch  V.  Pinckard,  5  111.  76;  Jameson  v. 
People,   16   111.  257;    Dunning  v.  New 
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proof  that  all  the  preliminary  steps  were  taken  is  not  necessary.* 
But  v\hen  sued,  a  city  may  admit  its  corporate  existence  by 
appearing  and  making  affirmative  defence.''^ 

IV.  CoEPOEATE  Name  and  Seal — 1.  Charter,  Name  in  Suits,  etc.— 
The  name,  the  powers,  the  boundaries  and  all  that  appertains  to 
a  municipal  corporation  are  expressed  in  the  charter  granted  by 
the  legislature.^  The  name  is  a  matter  of  convenience,  and 
almost  of  necessity.  By  it  the  corporation  may  sue  and  be  sued, 
contract  and  receive  donations,  and  do  all  that  the  legislature  em- 
powers it  to  do.  The  limits  are  defined  in  the  act  of  incorpora- 
tion, and  all  the  people  living  within  those  limits  are  members  of 
the  corporation.  The  legal  designation  of  the  corporation  is  always 
given  in  the  charter,  and  some  have  thought  it  necessary  to  the 
corporate  existence.* 


Albany  R.  Co.,  2  Ind.  437;  Owings  xi. 
Speed,  5  Wheat.  (U.  S.)  420. 

Where  no  'charter  or  act  of  incor- 
poration of  a  place  can  be  found,  its  in- 
corporation a§  a  town  may  be  proved 
by  reputation,  or  by  long  use  of  tlie  cor- 
porate powers  of  a  town  without  objec- 
tion, or  by  legislative  grants,  neces- 
sarily implying  a  town  corporation. 
An  act  of  incorporation,  subsequently 
passed,  does  not  raise  any  conclusive 
presumption  that  the  town  was  not  be- 
fore a  corporate  town.  It  is  evidence 
to  be  weighed  by  the  jury.  Bow  v. 
Allenstown,  34  N.  H.  351 ;  69  Am.  Dec. 
489;  S.  P.  New  Boston  v.  Dunbarton, 
15  N.  H.  201. 

A  recital,  In  a  statute,  of  the  fact  of 
the  incorporation  of  the  village,  held, 
in  an  action  against  it,  proof  of  incor- 
poration. Fox  V.  Fort  Edward,  48 
Hun  (N.  Y.)  363. 

1.  Louisville  etc.  R.  Co.  v.  Shires, 
108  111.  617;  19  Am.  &  Eng.  R.  Cas.  387. 
In  this  case  to  prove  the  incorporation 
of  a  city  in  the  State  of  Indiana,  under  a 
general  law  conferring  power  to  pass 
an  ordinance  sought  to  be  proved,  the 
plaintiff  read  from  the  statutes  of  Indi- 
ana an  act  of  March  9th,  1857,  provid- 
ing for  the  incorporation  of  cities,  and 
prescribing  their  powers,  and  also  cer- 
tain sections  of  an  act  entitled  "an  act 
to  repeal  all  general  laws  now  in  force 
for  the  incorporation  of  cities,  and  to 
provide  for  the  incorporation  of  cities, 
prescribing  their  powers  and  rights," 
etc.,  which  showed  authority  to  pass 
the  ordinance  in  question,  and  then 
proved  by  a  witness  that  he  was  city 
clerk  of  the  city  for  the  year  1879  (the 
year  in  which  the  ordinance  appears  to 
have  been  passed),  that  the  city  council 


passed  ordinances,  which  were  pub- 
lished, etc.,  and  also  passed  the  ordi- 
nance sought  to  be  proved,  and  in 
addition  to  this  all  the  witnesses  in  tes- 
tifying, spoke  of  the  city  as  an  incor- 
porated city.  Held,  that  the  evidence 
was  sufficient  to  show  a  de  facto  incor- 
poration. 

Judicial  Notice. — The  courts  of  Wis- 
consin take  judicial  notice  of  the  incor- 
poration of  a  city  of  the  State;  and  a 
complaint  against  such  -city  need  not 
aver  its  corporate  character,  notwith- 
standing Rev.  Stat.,  §  3205,  which  prob- 
ably refers  to  private  corporations  only. 
Smith  V.  Janesville,  52  Wis.  680. 

2.  Eubank  v.  Edina,  88  Mo.  650. 

3.  The  charter,  however,  holds  good 
although  the  corporate  name  does  not 
appear  in  it.     i  Kyd  Corp.  256. 

4.  Municipal  corporations  not  only 
have  their  powers  expressed  in  their 
charters,  but  also  their  names  and 
boundaries.  The  name  is  convenient 
rather  than  necessary,  though  it  has 
been  thought  absolutely  necessary. 
Trustees  v.  Peaslee,  15  N.  H.  317; 
Dutchess  Mfg.  Co.  t).  Davis,  14  Johns. 
(N.  Y.)  238;  7  Am.  Dec.  459;  Smith  v. 
Tallahassee  Branch  of  Central  Planks 
Road  Co.,  30  "Ala.  650;  Middlesex  H. 
&  M.  Soc.  V.  Davis,"  3  Mete.  (Mass:) 
133;  Knight  V.  Wells,  i  Lord- Raym. 
(Eng.)  80;  Phvsicians  v.  Salmon,  3 
Salk.  (Eng.)  102;  Atty.  Gen.  t'.  Wor- 
cester, 2  .Phillips  3;  Corp.  of  Rochester 
V.  Lee,  15  Sim.  (Eng.)  376;  Grant  on 
Corp.  342;  Dillon,  ^§  175-6- 

It  has  been  decided  in  England  that  a 
corporation  may  have  one  name  by 
prescription  and  another  by  grant;  but 
it  is  said  that  the  same  corporation  can- 
not, at  the  same  time,  have  two  different 
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It  serves  the  useful  purpose  of  identifying  the  city  as  an  artificial 
person.^ 

Variations  from  the  charter  name,  not  fraudulently  used  nor 
knowingly  employed  for  any  purpose,  will  be  tolerated  by  the 
courts.  Contracts,  powers  of  attorney,  and  even  wills  may 
erroneously  state  the  name  and  yet  not  impair  any  rights  or  lia- 
bilities of  the  corporation,  which  are  evidenced  by  the  instru- 
ment. Bequests  to  corporations  are  held  good,  though  the  name 
be  erroneouslj'  expressed.  Even  in  suits,  where  such  artificial 
persons  may  reasonably  be  held  to  know  their  own  names,  slight 
variations  of  the  proper  appellation,  even  in  their  pleadings,  have 
been  considered  not  fatal. ** 


names  by  different  grants,  for  the  name 
in  the  last  grant  will  take  the  place  of 
the  other.  Dillon  Mun.  Corp.  (4th 
ed.),  §  175. 

The  corporation  must  be  sued  in  its 
corporate  name  and  not  in  the  name  of 
its  otScers.  Young  v.  Barden,  go.N. 
Car.  424. 

Under  tbe  Englisli  Municipal  Corpora- 
tions act  the  proper  style  of  municipal 
corporations  in  cities  is  the  "maynr, 
alderman  and  citizens"  and  not  the 
"mayor,  alderman  and  burgesses"  of 
the  city.  Atty.  Gen.  v.  Worces- 
ter, 2  Phillips  3;  Mayor  etc.  of  Roches- 
ter V.  Lee,  15  Sim.  376. 

Municipal  corporations  as  altered  by 
this  act  are  but  a  continuance  of  the 
old  corporations.  Atty.  Gen,  v.  Kerr, 
2  Beav.  420;  Att3'.  Gen.  v.  Leicester,  9 
Beav.  546;  Ludlow  v.  Tyler,  7  C.  &  P. 

537- 

Judicial  Notice. — The  corporate  name 
of  acity  is  not  judicially  noticed,  John- 
son V.  Indianapolis,  16  Ind,  227. 

Incorporation  Under  General  Act — 
Retention  of  Name  — Where  a  general 
law  for  the  incorporation  of  cities  does 
not  prescribe  by  what  name  existing 
corporations  adopting  its  provisions 
shall  be  known,  it  has  been  held  that 
they  might,  and  that  the  court  may 
presume  that  they  did  retain  their  form- 
er corporate  naanes.  Johnson  v.  In- 
dianapolis, 16  Ind.  227. 

1.  The  identitj'  is  more  important 
than  the  name.  Doe  etcT.  v.  Norton,  11 
N.  &  W.  913,  928;  Bellows  -u.  Hallowell 
etc.  Bank,  2  Mason  (U.  S.)  43;  Hoff- 
man V.  Van  Nostrand,  42  Barb,  (N,  Y,) 
174;  Olney  v.  Harvey,  50  111,  453;  99 
Am.  Dec.  530;  Atty.  Gen.  v.  Kerr,  2 
Beav.  420;  St.  Louis  Hospital  v.  Will- 
iams, 19  Mo.  609. 

Identity  of  a  city  corporation,  in  an 
instrument  giving  money  or  property  to 

967 


it,  or  entering  into  obligation  with  it, 
or  in  an  instrument  bv  which  the  citv 
grants  something  or  itnposes  an  obliga- 
tion or  in  any  contract  is  essential,  but 
the  name  is  not.  Milford  etc.  Co.  ;•. 
Brush,  10  Ohio  ill;  36  Am.  Dec  78; 
Medwa3'  Mfg.  Co,  v.  Adams,  10  Mass. 
360;  Pierce  v.  Somerworth,  10  K.  H. 
369;  New  York  Conference  i',  Clarkson, 
8  N,  J,  Eq,  541;  Inhabitants  of  Upper 
AUoway's  Creek  v.  String,  10  N,  J.  L. 
323;  Douglas  V.  Branch  Bank,  ig  Ala. 
659;  Bower  v.  State  Bank,  5  Ark,  234; 
People  V.  Love,  19  Cal,  676;  Kentucky 
Seminary  v.  Wallace,  15  B.  Mon. 
(Ky,)  35;  Neely  v.  Yorkville,  10  S. 
Car.  141;  Brock  District  v.  Bowen,  7 
Up.  Can.Q^B.471;  Whitby  i>,  Harrison, 
18  Up,  Can,  Q^  B,  603;  Bruce  v.  Cro- 
mar,  22  Up,  Can,  Q_  B,  321. 

Under  Ind.  Rev.  Stat. '1876,  780,  §  4, 
which  constitutes  each  incorporated 
town  and  city  a  distinct  corporation, 
they  must  be  sued  as  such,  and  an  ac- 
tion against  a  city,  to  recover  for  the 
value  of  services  rendered  by  the  plain- 
tiff for  the  defendant,  in  the  erection  of 
school  buildings  by  the  latter,  cannot 
be  maintained  against  such  city  in  her 
ordinary  municipal  capacity.  1876, 
Huntington  v.  Day,  55  Ind,  7. 

2.  General  Rule  as  to  Name  and 
Style.  —  "The  general  rule  to  be  col- 
lected from  the  cases  is  that. a  variation 
from  the  precise  name  of  the  corpora- 
tion, when  the  true  name  is  necessarily 
to  be  collected  from  the  instrument,  or 
is  shown  by  proper  averments,  will  not 
invalidate  a  grant  by  or  to  a  corpora- 
tion, or  a  contract  with  it,  and  the 
modern  cases  show  an  increased  liber- 
ality on  this  subject."  2  Kent's  Cora, 
292. 

"  I  take  the  law  of  the  present  day  to 
be  that  a  departure  from  the  strict  style 
of  the  corporation  will  not  avoid  its  con- 
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2.  Suits  After  Change  of  Name. — The  charter  name  should  be  used 
in  suits  by  and  against  a  city.  If  there  is  no  specific  name 
designated  in  the  charter,  the  one  adopted  by  the  corporation 
itself  in  its  business  transactions  would  doubtless  be  held  suffi- 
cient by  the  courts  in  a  suit  against  such  corporation.  In  con- 
tracts, donations  to  corporations,  and  various  transactions,  the 
obligations  or  benefits  are  not  necessarily  dependent  upon  the 
employment  of  a  particular  corporate  name.^  A  corporation 
should  bring  its  suit  in  its  rightful  present  name,  though  the 
action  be  unon  a  note  or  other  obligation  given  to  it  in  a  name 
since  changed.  The  allegation  of  the  identity  of  the  newly  named 
city  with  that  of  the  payee  or  obligee  bearing  the  former  name  is 
all  that  is  further  necessary  to. the  identity  of  the  corporation.^ 

the  town  of  Lathrop,"  this  will  not  pre- 
vent a  recovery.  Clement  v.  Lathrop, 
iS  Fed.  Rep.  885. 

Bequests  are  not  ineffectual  because 
the  proper  corporate  name  of  the  de- 
visee is  not  employed.  Croydon  Hos- 
pital V.  Farley,  6  Taunt.  467;  Atty. 
Gen.  V.  Mayor  etc.,  7  Taunt.  546;  Conn- 
den  V.  Gierke,  Hobart  -^2;    First  Parish 


tracts,  if  it  substantially  appear  that  the 
particular  corporation  was  intended." 
Berks  etc.  Turnpike  'Road  Co.  v. 
Myers,6S.  &R.  (Pa.)  12; 9  Am.  Dec. 402. 

The  form  in  which  the  city  should 
be  stated  in  suits  by  or  against  it,  and 
in  which  it  should  appear  in  legal 
documents  of  any  sort,  is  usually  pre- 
scribed by  the  legislature.  The  style 
thus  established  should  always  be  em- 
ployed, though  slight  departures  are 
not  of  great  importance.  An  ordinance 
is  not  invalid  because  the  right  style  is 
omitted.  Hawkins  v.  Huron,  2  Up. 
Can.  C.  P.  72;  Fisher  v.  Vaughan,  10 
Up.  Can.  Q^B.  492;  Broph3'  and  Gan- 
anque,  26  Up.  Can.  C.  P.  290. 

Though  the  charter  incorporates  the 
city  under  the  name  and  style  of  the 
city  of  Gainsville,  yet  as  it  also  declares 
that  the  municipal  government  is 
vested  in  a  mayor  and  alderman,  "  who 
shall  be  styled  the  mayor  and  council 
of  the  cit)'  of  Gainsville,  and  bj'  that 
name  are  hereby  made  a  body  cor- 
porate; as  such,  the3'  shall  have  a  per- 
petual succession;  shall  have  a  common 
seal;  may  contract  and  be  contracted 
■with;  may  purchase  or  otherwise  re- 
ceive, hold,  possess,  sell  and  convey, 
for  the  use  of  said  city,  real  or  personal 
estate  of  any  kind,  and  may  sue  or  be 
sued."  A  suit  against  "The  Mayor  and 
Council  of  the  City  of  Gainsville,"  for 
negligently  suffering  an  awning  which 
extended  over  one  of  the  sidewalks  to 
be  unsafe,  by  reason  of  which  it  fell 
upon  the  plaintiff  and  injured  him,  is 
well  brought  so  far  as  the  corporate 
name  is  concerned.  Gainsville  v. 
Caldwell,  81  Ga.  76. 

Where  a  town   is  sued   upon  bonds 


in  Sutton  v.  Cole,  3  Pick.  (Mass.)  232; 
New  York  Institute  v.  How,  10  N.  Y. 
84;  Preacher's  Aid  Society  v.  Rich,  45 
Me.  552;  Vansant  v.  Roberts,  3  Md. 
119;  Trustees  w.  Peaslee,  15  N.   H.  317. 

In  suits,  the  right  corporate  name 
should  be  used,  though  a  slight  vari- 
ance would  not  alwa^'s  be  held  fatal  by 
the  courts.  Berks  etc.  Turnpike  Road 
Co.  V.  Myers,  6  S.  &  R.  (Pa.)  I2;_9 
Am.  Dec. "402;  County  Court  d.  Gris- 
wold,  58  Mo.  175;  Trustees  Greene 
Township  v.  Campbell,  16  Ohio  St.  11; 
Carder  v.  Commrs.  of  Fayette  Co.,  {6 
Ohio  St.  353;  Regina  v.  Ipswich,  2  Ld. 
Ravm.  1232;  Fort  Wayne  z).  Jackson,  7 
Bla'ckf.  (Ind.)  36. 

1.  The  same  particularity,  as^  to 
name,  is  not  essential  in  transactions 
with  a  city  which  render  it  liable  or 
enable  it  to  enjoy  benefits  and  privi- 
leges, as  would  be  required  in  a  suit  by 
or  against  the  corporation.  Trustees 
of  Greene  Township  v.  Campbell,  16 
Ohio  St.  n;  Carder  v.  Commrs.  of 
Fayette  Co.,  16  Ohio  St.  353;  In- 
sani  Asylum  v.  Higgins,  15  111.  1S5; 
County  Court  f.  Griswold,  58  Mo.. 17s; 
Burkes  etc.  Turnpike  Road  Co.  v. 
Myers,  6  S.  &  R.  (Pa.)  12;  9  Am.  Dec. 
402;  Clark  T.  Potter  Co  ,  i  Pa.  St.  163; 
Romeo  v.  Chapman,  2  Mich.  179;  Porter 
V.  Blakely,   i   Root  (Conn.)  440;   Ken- 


issued   in   the  name  of  the  "Town    oi  tuckv  Seminary  r'.  Wallace,  15  B.  Mon. 

Lathfop,"  and  it  is   sought  to  defeat  a  ,(Ky")    35;    Cambridge     UniverMty    v. 

recovery  bv  showing  that  the  true  cor-  Crofts,  10  Mod.  (Eng.)  208. 

porate  name  was  "The  inhabitants  of  2.  Change  of  corporate  name,  while 
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3.  Effect  of  Misnomer. — A  bequest  clearly  designed  for  a  corpora- 
tion will  not  be  withheld  because  of  a  mistake  in  the  corporate 
name.  And,  in  other  forms  of  donation,  in  grants  and  in  what- 
ever creates  obligations  to  or  by  a  municipal  corporation,  the 
general  rule  is  that  the  true  intent  is  not  to  be  defeated  by  a  mere 
misnomer.i 

A  charter  name  cannot  be  rejected  and  another  substituted  by 
the  corporation  chartered  under  it.  While  an  error  in  the  appella- 
tion not  designed  may  not  prove  fatal,  as  above  explained,  a 
habitual  and  intentional  use  of  a  wrong  name  when  the  legislature 
has  distinctly  conferred  the  legal  designation,  will  not  be  coun- 
tenanced by  the  courts.** 

4.  How  Municipal  Corporations  Are  Named. — In  granting  charters, 
the  legislature  almost  always  names  the  corporation,  and  requires 
that  suits  instituted  by  or  against  it,  contracts  made  by  it,  and 
business  done,  shall  be  in  the  prescribed  appellation.  In  general, 
acts  under  which  corporations  are  authorized  to  be  formed,  names 
of  such  corporations  cannot  be  anticipated :  so  the  adoption   of 


the  identity  of  the  corporation  itself  is 
preserved,  does  not  prevent  the  bring- 
ing of  a  suit  to  recover  upon  obliga- 
tions given  to  the  city  under  its  former 
name;  but  the  new  name  should  be 
used  accompanied  with  an  allegation  of 
the  change.  Fort  Wayne  v.  Jackson,  7 
Blackf  (Ind.)  36;  African  Society  v. 
Varick,  13  Johns.  (N.  Y.)  38;  McMinn 
Academy  v.  Reneau,  2  Swan  (Tenn.) 
■94;  Regina  v.  Ipswich,  2  Ld.  Raym. 
(Eng.)  1232;  I  Kyd  on  Corp.  288; 
Angell  &  Ames  on  Corp.,  §  644. 

1.  A  misnomer  as  to  municipal  cor- 
poration, found  in  a  will  or  other  docu- 
ment, when  a  bequest  or  other  benefit 
is  meant  to  be  conferred  on  such  cor- 
poration, will  not  invalidate  the  legacy 
etc.  So,  when  the  corporation  obli- 
gates itself  by  a  wrong  name,  it  will  be 
bound.  New  York  Institute  v.  How, 
10  N.  Y.  84;  People  v.  Runkle,  9  Johns., 
(N.  Y.)  147;  African  Society  t'.  Varick, 
13  Johns.  (N.  Y.)  38;  New  York  Con- 
ference V.  Clarkson,  8  N.  J.  Eq.  541; 
Inhabitants  of  Upper  AUoway's  Creek 
t'.  String,  10  N.  J.  L.  323;  Vansant  v. 
Roberts,  3  Md.  119;  Neely  v.  York- 
"ville,  10  S.  Car.  141;  Preachers'  Aid 
Society  v.  Rich,  45  Me.  552;  People  v. 
Love,  19  Cal.  676;  Chapin  v.  School 
District  in  Winchester,  35  N.  H.  445; 
Trustees  v.  Peaslee,  15  N.  H.  317; 
Pierce  v.  Somerworth,  10  N.  H.  369; 
Minot  V.  Boston  Asylum,  7  Mete. 
(Mass.)  416;  Bodman  v.  American 
Tract  Society,  9  Allen  (Mass.)  447; 
first  Parish  in  Sutton  v.  Cole,  3   Pick. 


(Mass.)  232;  Medway  Cotton  Mfg.  Co. 
V.  Adams,  10  Mass.  360;  Berks  etc. 
Turnpike  Road  Co.  v.  Myers,  6  S. 
&  R.  (Pa.)  12;  g  Am.  Dec.  402;  Pitts- 
burgh ii.  Craft,  I  Pittsb.  (Pa.)  77;  Bower 
%\  State  Bank,  5  Ark.  234;  Alilford  etc. 
Co.  V.  Brush,  10  Ohio  11 1;  36  Am. 
Dec.  78;  Douglass  v.  Branch  Bank,  19 
Ala.  659;  Pendleton  v.  Bank  of  Ky., 
I  Mon.  (Ky.)  177;  Kentucky  Seminary 
V.  Wallace",  15  B.  Mon.  (Ky.)  35;  St. 
Louis  Hospital  v.  Williams,  19  Mo. 
609;  Brook  District  t.  Bowen,  7  U.  C. 
Q^B.  471;  Bruce  v.  Cromar.  22  U.  C. 
Q^B.  321;  Beverly  v.  Barlow,  10  U.  C. 
C.  P.  178;  Goodwj'n'and  Railway  Co. 
in  re,  13  U.  C.  C.  P.  2c;4;  Sams  v. 
Toronto,  9  U.  C.  Q^  B.  181;  Connden 
V.  Gierke,  Hobart  (Eng.)  32;  Atty. 
Gen.  V.  Mayor  of  Rye,  7  Taunt. 
(Eng.)  546;  Crydon  Hospital  v.  Farley, 
6  Taunt.  (Eng.)  467;  The  King  ->. 
Croke,  Cowp.  (Eng.)  29;  Ma3'or  and 
Burgesses  etc..  10  Coke  120. 

2.  Suits  and  other  proceedings,  in 
which  a  municipal  corporation  purposely 
represents  itself  under  a  name  different 
from  the  corporate  charter  designation, 
will  not  be  countenanced,  since  such 
corporation  has  no  right  to  change  its 
own  name.  Girard  v.  Philadelphia,  7 
Wall.  (U.  S.)  i;  Episcopal  Charitable 
Soc.  V.  Episcopal  Church,  i  Pick. 
(Mass.)  372;  Regina  v.  Registrar  Joint 
Stock  Cos.,  19  Q.  B.  (Eng.)  839.  But  if 
there  is  no  name  bestowed  by  the  legis- 
lature, a  city  or  other  corporation  may 
adopt  one,  or  acquire  one  by  common 
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them  is  left  to  the  action  of  the  corporations — each  for  itself.^ 
If  none  is  adopted  in  either  way,  the  town  or  city  is  known  by 
the  designation  usually  employed  by  the  public — ordinarily  that 
which  it  bore  before  incorporation.  But  no  municipal  corpora- 
tion can  have  two  different  names  by  which  to  do  business,  sue 
and  be  sued,  and  the  like.^ 

5.  Seal. — Municipal  corporations  are  ordinarily  authorized  by 
their  charters  to  use  seals,  though  the  seal  itself  is  not  usually 
described  or  prescribed.  Each  corporation  adopts  its  own.  Per- 
haps without  authorization  it  could  do  so  ;  for  certainly  there  is 
no  inhibition  against  adopting  any  harmless  device  to  aid  in  the 
identity  of  documents — the  only  use  of  the  seal.  A  seal  is  not' 
essential  to  the  validity  of  a  legal  document  when  not  made  so 
by  statute,  and  therefore  it  is  allowable  that  a  different  one  from 
that  known  as  the  common  seal  of  the  corporation  be  affixed, 
provided  it  is  done  by  an  authorized  officer  or  other  representa- 
tive of  the  corporation.* 


consent  or  visage  which  will  hold  good 
in  the  courts.  South  School  District 
V.  Blakeslee,  13  Conn.  227;  The  King 
V.  Norris,  i  Ld.  Raym.  (Eng  ;  337;  The 
Queen  -u.  Bailiffs  etc  ,  2  L.d.  Raym. 
(Eng.)  1232. 

1.  Indiana  general  law  of  1852,  con- 
cerning the  incorporation  of  existing 
towns  and  cities,  does  not  prescribe 
a  name,  and  therefore  authorizes  the 
towns  and  cities  adopting  the  act  to  re- 
tain their  former  corporate  names, 
which  they  may  be  presumed  to  have 
done.  Johnson  v.  Common  •  Council, 
16  Ind.  227. 

2.  Municipal  and  other  corporations 
can  each  have  but  one  name.  If  dif- 
erent  ones  are  conferred  by  the  legisla- 
ture, that  in  the  latest  grant  is  the  legal 
appellation.  Smith  v.  Tallahassee 
Branch  of  Central  Plank  Road  Co.,  30 
Ala.  650;  Society  of  Middlesex  H.  & 
M.  Soc.  V.  Davis,  3  Met.  (Mass.)  133; 
All  Saints  Church  v.  Lovett,  i  Hall 
(N.  Y.)  191;  Dutchess  Mfg.  Co.  v. 
Davis,  14  Johns.  (N.  Y.)  238;  7  Am. 
Dec.  459;  Society  etc.  v.  Young,  2  N. 
H.  310;  Trustees  v.  Peaslee,  15  N.  H. 
317;  Physicians  v.  Salmon,  3  Salk. 
(Eng.)  102.  See  Attv.  Gen.  v.  Cor- 
poration of  Worcester,  2  Phillips  3; 
Doe  etc.  v.  Norton,  11  M.  &  W.  (Eng.) 
913;  Atty.  Gen.  v.  Corporation  of  Lei- 
cester, 9  Beav.  (Eng.)  546. 

3.  The  rule  is  the  same  in  private 
and  public  corporations.  Porter  v. 
Androscoggin  etc.  R.  Co.,  37  Me.  349; 
Tenney  v.  East  Warren  Lumber  Co., 
43  N.  H.  343;  Phillips  V.  Coffee,   17  111. 


154;  63  Am.  Dec.  357;  Stebbins  -v. 
Merritt,  10  Cush.  (.Mass.)  27;  Mill  Dam 
Foundry  v.  Hovey,  21  Pick.  (Mass.) 
417;  Bank  of  Middlesex  v.  Rutland 
R.  Co.,  30  Vt.  1159;  Koehler  v.  Black 
R.  Falls  Iron  Co.",  2  Black  (U.  S.)  715. 

That  a  seal  is  not  essential  to  the 
validity  of  contracts  by  corporations, 
see  Bank  of  Columbia  v.  Patterson,  7 
Cranch  (U.  S.)  299,  and  Bank  of  Ken- 
tucky V.  Wister,  2  Pet.  (U.  S.)  31S. 

It  performs  no  office  different  from 
that  which  the  seal  of  a  private  person 
to  his  promissory  note.  Clark  v.  Far- 
mers' etc.  Co.,  15  Wend.  (N.  Y.)  256; 
Davenport  v.  Peoria  M.  &  F.  Ins.  Co., 
17  Iowa  276;  Ring  i).  Johnson  County,  6 
Iowa  265;  Benoist  v.  Carondelet,  8 
Mo.  250.  Compare  Kinzie  v.  Chicago, 
2    Scam.   (111.)    iSS;   33  Am.  Dec.  443. 

No  seal  is  essential  to  the  validity  of 
contracts.  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  (U.  S.)  74;  Bank 
of  Kentucky  t).  Wister,  2  Pet.  (U.  S.) 
318;  Bank  of  Columbia  x'.  Patterson,  7 
Cranch  (U.  S.)  209;  Ring  v.  Johnson 
Co.,  6  Iowa  265;  Davenport  v.  Peoria 
F.  &  M.  Ins.  Co.,  17  Iowa  276;  Canaan 
w.  Derush,  47  N.  H.  211;  Lebanon  u. 
Heath,  47  N.  I-I.  353;  Adams  v.  Earns-  ' 
worth,  15  Gray  (Mass.)  423;  Mott  v. 
Hicks,  I  Cow.  (N.  Y.)  513;  13  Am. 
Rep.  1550;  Perkins  w.  Washington  Ins. 
Co.,  4  Cow.  (N.  Y.)  645;  Dunn  v.  Rec- 
tor etc.  of  St.  Andrews  Church,  14 
Johns.  (N.  Y.)  118;  American  Ins.  Co. 
V.  Oakley,  9  Paige  (N.  Y.)  496;  38 
Am.  Dec.  561;  Randall  t).  VanVechten, 
19  Johns.  (N.  Y.)  60;  10  Am.  Dec.  193;. 
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V.  Chaeter* — 1.  Definition. — A  municipal  charter  is  the  grant 
made  by  the  legislature  to  the  people  inhabiting  a  certain  terri- 
tory constituting  them  a  corporation  and  securing  to  them  the 
enjoyment  of  certain  corporate  rights.  Although  a  municipality 
may  be  incorporated  under  a  general  law  and  not  by  special 
charter,  yet  when  incorporated  thereunder  the  general  act  con- 
stitutes its  charter,  and  has  the  same  effect  as  though  specially 
granted  by  the  legislature. 

2.  Amendment  and  Bepeal — [a)  Power  of  Legislature. — It  is 
familiar  law  that  municipal  charters  are  subject  to  repeal  or 
amendment,  at  the  pleasure  of  the  legislative  power  granting  them. 
This  results  from  the  complete  control  possessed  by  the  legisla- 
ture over  this  class  of  corporations.**     The  legislature  may,  if  it 


Peterson  v.  Mayor  etc.  of  N.  Y.,  17  N. 
Y.  449;  Danforth  v.  Schoharie  etc. 
Turnpike  Co.,  12  Johns.  (N.  Y.)  227; 
Magill  V.  Kaufifman,  4  S.  &  R.  (Pa.) 
317;  S  Am.  Dec.  713-,  Shrewsbury  v. 
Brown,  25  Vt.  197;  Gassett  n.  Andover, 
21  Vt.  342;  Wayne  Count}'  v.  Detroit, 
17  Mich.  390;  Sanford  v.  Tremlett,  42 
Mo.  384;  Legrand  v.  Sidney  College,  5 
Munf.  (Va.)  324;  Maher  v.  Chicago,  38 
111.  266;  Frankfort  Bridge  Co.  v. 
Frankfort,  18  B.  Mon.  (Ky.)  41;  Bryan 
V,  Page,  51  Tex.  532;  32  Am.  Rep.  637; 
Leslie  v.  White,  i  Spears  (S.  Car.)  31; 
State  Board  of  Education  v.  Aberdeen, 
56  Miss.  518;  2  Kent's  Com.  291.  Corn- 
fare  Kinzie  v.  Chicago,  2  Scam.  (111.) 
1S8;  33  Am.  Dec.  443. 

When  a  corporate  seal  is  required  by 
law  to  written  instruments  by  munici- 
pal bodies,  it  is  frhna  facie  evidence, 
taken  with  the  proper  signatures,  that 
the  instrument  was  duly  executed. 
Memphis  v.  Adams,  9  Heisk.  (Tenn.) 
518;  24  Am.  Rep.  331;  Levering  -v. 
Mayor,  7  Humph.  (Tenn.)  553;  Musser 
V.  Johnson.  42  Mo.  74;  97  Am.  Dec.  316; 
Railway  Co.  v.  Railway  Co.,  9  Exch. 
55.  See  Brennan  v.  Weatherford,  53 
Tex.  330;  37  Am.  Rep.  758,  for  a  case 
where  a  statutory  provision  for  the 
sealing  of  an  instrument  by  a  munici- 
pality was  held  directory  merely. 
Nothing  beyond  the  impression  is  nec- 
essary to  constitute  a  seal.  Hendee  v. 
Pinkerton,  14  Allen  (Mass.)  381. 

Seal  is  sometimes  made  essential,  by 
statute,  to  corporation  warrants,  etc. 
Smeltzer  v.  White,  92  U.  S.  390;  Pres- 
cott  V.  Gonser,  34  Iowa  178;  Springer 
T.  Clay  Co.,  35  Iowa  243. 

When  a  seal  is  required,  it  can  be 
affixed  only  by  one  legally  empowered 
to  do  so.  Koehler  v.  Black  R.  Falls 
Iron  Co.,  2  Black  (U.  S.)  715;  Bank  of 


Ireland   v.  Evans,  33  Eng.  Law  &  Eq. 

23- 

The  seal  can  give  no  validity,  if  the 
instrument  itself  is  illegal.  South 
Yarmouth  R.  Co.  w.  Great  Northern  R. 
Co.,  9  Exch.  55. 

The  use  of  the  wrong  seal,  when  the 
instrument  is  required  to  be  sealed,  is 
not  fatal  to  the  validity,  if  affixed  by  the 
rightful  person.  So  held  with  respect 
to  private  corporations,  but  the  princi- 
ple is  applicable  to  public  ones.  AngeU 
&  Ames  on  Corp.,  §  217;  Bank  of  Mid- 
dlebury  t'.  Ruthland  etc.  R.  Co.,  30  Vt. 
159;  Phillips  V.  Coffee,  17  111.  154,  63 
Am.  Dec.  357;  Milldam  Foundry  v. 
Hovey,  21  Pick.  (Mass.)  417;  Stebbins 
V.  Merritt,  10  Cush.  (Mass.)  27;  Tenny 
V.  East  Warren  Lumber  Co.,  43  N.  H. 
343;  Porter  v.  Androscoggin  etc.  R. 
Co.,  37  Me.  349;  City  Council  v.  Moore- 
head,  2  Rich.  L.  (S.  Car.)  430. 

1.  Granting  of  Charter.— See  Crea- 
tion, III,  ante. 

Judicial  notice  of  municipal  charters. 
See  Judicial  Notice,  12  Am.  &  Eng. 
Encyc.  of  Law  151. 

Corporate  Existence. —  See,  ante.  III. 
Creation,  10.  Proof  of  Corporate  Ex- 
istence. 

Corporate  Powers.  —  See  Powers, 
infra,  IX,  X. 

2.  See,^ost,  VI.  Legislative  Con- 
trol. See  also,  as  supporting  and  apply- 
ing this  principle.  Crook  v.  People,  106 
III.  237;  5  Am.  &  Eng.  Corp.  Cas.  460; 
Demarest;  v.  New  York,  74  N.  Y.  161; 
Gray  v.  Brooklyn,  3  Abb.  (N.  Y.) 
App.  Dec.  267;  Davidson  v.  Mayor 
etc.  of  New  York,  27  How.  (N.  Y.) 
Pr.  342;  People  v.  Morris,  13  Wend. 
(N.  Y.)  325;  Washburn  v.  Oshkosh,  60 
Wis.  453;  5  Am.  &  Eng.  Corp.  Cas. 
517;  Berlin  v.  Gorham,  34  N.  H.  266; 
Cobb  V.  Kingman,  15  Mass.  197;   Yar- 
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chooses,  make  the  revision  of  a  city  charter  take  effect  only  when 
assented  to  by  a  vote  of  the  people  of  the  municipality.*  But 
where  a  public  act  has  been  legally  adopted  by  a  city  in  accord- 
ance with  its  provisions,  a  subsequent  amendatory  act  needs  no 
such  adoption,  unless  its  provisions  expressly  require  it.* 

{b)  Reorganization  Under  t  New  Charter — Effect. — Where  a 
new  form  is  given  to  an  old  municipal  corporation,  or  such  cor- 
poration is   reorganized  under  a  new  charter,  taking  in  its  new 


•mouth  V.  North  Yarmouth,  34  Me. 
411;  North  Yarnaouth  v.  Skillings,  45 
Me.  133;  71  Am.  Dec.  530;  State  v. 
Troth,  34  N.  J.  L.  379;  State  v.  Branin, 
23  N.  J.  L.  484;  Jersey  City  v.  Jersej' 
City  etc.  R.  Co.,  20  N.  J  Eq.  360; 
Carpenter  v.  People,  8  Colo.  116;  7 
Am.  &  Eng.  Corp.  Cas,  no;  Clinton 
V.  Cedar  Rapids  etc.-  R.  Co.,  24  Iowa 
455;  Little  Rock  v.  Parish,  36  Ark. 
166;  State  V.  Jennings,  27  Ark.  419; 
State  V.  Mayor  of  Savannah,  R.  M. 
Charlt.  (Ga.')  250;  Mayor  etc.  v.  Steam- 
boat Co.,  R.  M.  Charlt.  (Ga.)  342;  San 
Francisco  -tj.  Canavan,  42  Cal.  541; 
Town  of  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.  (U.  S)  511; 
Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  (U.  S.)  369;  Girard"  v.  Phila- 
delphia, 7  Wall.  (U.  S.)  i;  Phila- 
delphia V.  Fox,  64  Pa.  St.  169;  Reading 
V,  Keppleman,  61  Pa.  St.  233:  Police 
Jury  V.  Shreveport,  5  La.  An.  661; 
New  Orleans  v.  Hoj'le,  23  La.  An. 
740;  Sloan  V.  State,  8  Blackf.  (Ind.) 
361;  Indianapolis  v.  Indianapolis  G. 
L.  &  C.  Co.,  66  Ind.  396;  Eich- 
els  V.  Evansville  St.  R.  Co.,  78  Ind. 
261;  4:  Am.  Rep.  561;  Breckner  i'. 
Gordon,  81  Ky.  665;  4  Am.  &  Eng. 
Corp.  Cas.  395;  Boyd  v.  Chambers,  78 
Ky.  140;  In  re  Hinkel,  31  Kan.  712;  4 
Am.  &  Eng.  Corp.  Cas.  369;  Smith  v. 
Adrian,  i  Mich.  495;  Robert's  Case,  51 
Mich.  548;  2  Am.  &  Eng.  Corp.  Cas. 
1S3;  Marietta  v.  Fearing,  4  Ohio  427; 
Scovill  V.  Cleveland,  i  Ohio  St.  126; 
Kennedy  v.  Sacramento,  19  Fed.  Rep. 
5S0;  5  Am.  &  Eng.  Corp,  Cas.  553; 
Lyncii  v.  Lafland,  4  Coldw.  (Tenn.) 
96;  Daniel  v.  Mayor  etc.  of  Memphis, 
II  Humph.  (Tenn.)  582;  Waring  v. 
Mayor  etc.  of  Mobile,  24  Ala.  701; 
■Guild  T'.  Chicago,  82  111.  472;  Blanding 
■V.  Burr,  13  Cal.  343. 

It  is  not  the  in>pairment  of  a  con- 
tract for  a  legislature  to  amend  a  mu- 
nicipal charter  by  exempting  the  cor- 
poiation  from  liability  for  torts.  Gray 
V.  Brooklyn,  3  Abb.  (N.  Y.)  App.  Dec. 
267. 


In  Neiv  Jersey,  a  citj'  charter  may  be 
repealed  by  a  special  act  of  the  legisla- 
ture.    State  V.  Steen,  43  N.  J.  L.  542. 

Where  a  constitutional  provision 
continues  municipal  charters  in  force 
until  such  time  as  the  legislature  shall 
modify  or  repeal  them,  an  alteration  of 
a  charter  by  a  subsequent  act  is  void. 
Warren  v.  Evansville,  106  Ind.  104. 

Eights  of  Creditors. — Of  course  where 
the  rights  of  creditors  are  affected  the 
power  of  the  legislature  is  restricted. 
See,  fast,  IV.  L"egislative  Con- 
trol, 4.  Where  Creditors  Are  Aifected. 
State  Board  of  Education  v.  Ab- 
erdeen, 56  Miss.  518;  Kennedy  v. 
Sacramento,  19  Fed.  Rep.  5S0;  Mil- 
ner  v.  Pensacola,  2  Woods  (U.  S.) 
632:  Morris  v.  State,  62  Tex.  728; 
Ganson  v.  Buffalo,  2  Abb.  (N.  Y.) 
App.  Dec.  236,  where  the  vested  right 
of  a  land  owner  to  compensation  for 
land  taken  was  attempted  to  be  taken 
away  by  amendment  of  charter. 

1.  Mayor  etc.  of  Brunswick  v.  Fin- 
ney, 54  Ga.  317;  State  v.  St.  Louis,  73 
Mo.  435,  St.  Louis  V.  Russell,  9 
Mo.  507;  Largen  v.  State,  76  Tex.  323; 
In  re  Henry  Street,  123  Pa.  St.  346. 
See  Local  Option.  And  s&e,post,  XI. 
Legislative  Control,  7.  Acceptance 
of  Charter 

In  Louisiana,  it  is  held  that  a  statute 
empowering  incorporated  towns  to 
amend  their  charters  does  not  author- 
ize them  therebj'  to  extend  their  privi- 
leges or  alter  the  existing  authority  of 
the  State  or  parish  over  their  inhabit- 
ants. Cookt).  Dendinger,  38  La.  An. 261. 

Where  a  statute  giving  new  powers 
to  a  municipal  corporation  is  silent  as 
to  the  taking  the  sense  of  the  corpora- 
tors, that  assent  may  be  gathered  by 
the  court  from  any  of  their  acts  as  such 
which  can  satisfy  it  of  the  fact;  e.  g., 
the  election  of  candidates  for  the  legis- 
lature and  of  municipal  officers,  upon 
the  issue  of  favoring  an  application  for 
the  statute.  Taylor  v.  Newberne,  2 
Jones  Eq.  (N.Car.)  141. 

2.  Swett  V.  Sprague,  55  Me.  190. 
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organization  the  place  pf  the  old  one,  embracing  substantially  the 
same  corporators  and  the  same  territory,  it  will  be  presumed  that 
the  legislature  intended  a  continued  existence  of  the  same  cor- 
poration, although  different  powers  are  possessed  under  the  neV 
charter  and  different  officers  administer  its  affairs ;  and  in  the 
absence  of  express  provision  for  their  payment  otherwise,  it  will 
be  presumed  that  the  legislature  intended  that  the  liabilities  as 
well  as  the  rights  of  property  of  the  corporation  in  its  old  form 
should  accompany  the  corporation  in  its  reorganization. ^  But 
the  repeal  of  a  municipal  charter  and  the  substitution  of  a  charter 
with  inconsistent  provisions  and  without  any  saving  clause  as  to 
the  rights  of  officers,  under  the  former  charter,  abolishes  such 
offices.^     Where,  by  its  charter,  a  city  is  precluded  from  subscrib- 


1.  Broughton  -j.  Pensacola,  93  U.  S. 
266;  Rex  V.  Passmore,  3  T.  R.  119; 
Regina  v.  Bewdlej,  i  P.  Wms.  207; 
Colchester  v.  Brooke,  7  Q^  B.  283, 
Trustees  of  Erie  Academy  v.  Erie,  31 
Pa.  St.  515;  Girard  v.  Philadelphia,  7 
Wall.  (U.  S.)  i;  Frank  v.  San  Fran- 
cisco, 21  Cal.  668;  Olney  v  Harvey,  50 
111.453;  99  Am.  Dec.  530;  Maysville  v. 
Shultz,  3  Dana  (Ky.)  10;  Waring  v. 
Mobile,  24  Ala.  701;  O'Connor  v. 
Memphis,  6  Lea  (Tenn.)  730;  Hughes 
V.  School  Dist.,  72  Mo.  643;  Tyler  v. 
Elizabethtown  etc.  R.  Co.,  9  Bush 
(Ky.)  510.     See,  post,  XXVIII.  Disso- 

LLTIOX. 

In  Milner  v.  Pensacola,  2  Woods  (U. 
S.)  632,  the  effect  of  the  legislation  of 
the  State  of  Florida  upon  thfe  corporate 
existence  of  the  city  of  Pensacola  was 
examined.  The  court  held  that  the  or- 
ganization of  the  cit3'  under  the  act  of 
1869  was  simply  an  assumption  by  the 
city  of  new  powers  and  privileges 
which  the  act  conferred,  and  was  not 
the  formation  of  a  new  corporation. 

Upon  the  reorganization  of  a  public 
corporate  body,  which  is  essentialh' 
changed  thereby,  in  order  to  transfer  to 
the  new  the  particular  powers  of  the 
old  corporation,  there  must  be  an  en- 
abling clause,  empowering  the  new  cor- 
poration to  act  in  the  particular  case,  or 
a  general  clause  which  might  embrace 
the  particular  case.  Mayor  v.  Steam- 
boat Co.,  R.  M.  Charlt.  (Ga.)  342. 

In  Fowle  v.  Common  Council  of 
Alexandria,  3  Pet.  (U.  S.)  398,  it  was 
held  that  the  act  of  congress  of  1804, 
"An  act  to  amend  the  charter  of  Alex- 
andria,'' does  not  transfer  generally  to 
the  common  council  the  powers  of  the 
mayor  and  commonalty,  but  the  powers 
given  to  them  are  special!}'  enumerated. 
There  is  no  enumeration  of  the   power 


to  grant  licences  to  auctioneers.  The 
act  amending  the  charter  changed  the 
corporate  body  so  entirely  as  to  require 
a  new  provision  to  enable  it  to  execute 
the  powers  conferred  by  the  law  of 
Virginia.  An  enabling  clause,  empow- 
ering the  common  council  to  act  in  the 
particular  case,  is  necessary  under 
the  new  organization  of  the  corporate 
body. 

In  First  Municipality  of  New  Orleans 
V.  Commrs.  of  Sinking  Fund,  i  Rob. 
(La.)  279,  it  was  held  that  the 
first  municipality  did  not  succeed  to 
the  rights  and  privileges  of  the  inhabit- 
ants of  the  old  citj'  of  New  Orleans, 
nor  to  those  of  the  corporation  created  by 
the  act  of  February  17th,  1805,  and  the 
act  supplementary  thereto.  It  was  held 
that  it  was  the  creature  of  the  act  of 
March  8th,  1836,  and  to  it  and  the  acts 
amending  it  the  court  must  look  for  its 
powers  and  rights. 

The  town  of  A  organized  as  a  cor- 
poration under  the  general  law.  Sub- 
sequently it  accepted  a  special  char- 
ter and  organized  thereunder.  This 
charter  was  afterwards  repealed  by  the 
legislature.  H'  Id,  that  A  was  no  longer 
an  incorporated  town,  Burk  -'.  State,  5 
Lea  (Tenn.)  34Q. 

2.  Crook  V.  People,  106  111.  237;  5 
Am.  &  Eng.  Corp.  Cas.  460?  It  was 
held  also  in  this  case  that  when  a  city, 
organized  under  a  special  charter,  adopts 
a  general  law  with  inconsistent  pro- 
visions, offices  under  the  special  charter 
are  abolished;  that  when  a  city  with  a 
special  charter  adopts  a  general  law 
regulating  cities,  officers  in  office  at  the 
time  hold  over  until  successors  are 
elected,  and  officers  receiving  the  great- 
est number  of  .votes  at  elections  by 
which  the  general  act  is  adopted  are 
not  properly  elected;  that  an  act  pro- 
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ing  for  stock  in  corporations,  and  that  prohibition  is  embodied  in 
an  act  reducing  into  one  law  the  act  incorporating  such  city  and 
the  various  acts  amendatory  thereof,  this  does  not  abrogate  a 
prior  act  authorizing  the  city  to  subscribe  for  certain  stock.^ 

{c)  When  Repeal  Is  Effected. — The  general  rule  that  a  later  stat- 
ute which  is  general  does  not  repeal  a  former  one  which  is  par- 
ticular, and  that  where  there  is  a  difference  in  the  whole  purview 
of  two  statutes  apparently  relating  to  the  same  matter,  the  former 
statute  remains  in  force,  is  applied  to  the  charters  of  municipal 
corporations.^  The  law  does  not  favor  repeals  by  implication.^ 
The  earliest  and  special  statute  continues  in  force  unless  it  is 
entirely  inconsistent  with  and  repugnant  to  the  latter,  or  unless  in 
the  latter   statute,  some  express  notice  is  taken   of  the  special 


viding  that  when  a  city  with  a  special 
charter  adopts  a  general  law  regulating 
cities,  officers  should  continue  in  office 
until  successors  are  chosen,  is  not-  un- 
constitutional as  extending  the  term  ot 
office.  See  also  McGrath  v.  Chicago, 
24  111.  App.  ig;  Shreveport  v.  Maples, 
27  La.  An.  636. 

Eligibility  to  OfSoe. — The  proviso  to 
the  ninth  section  of  the  act  to  incorpo- 
rate the  inhabitants  of  the  town  of  St, 
Louis,  which  declares  that  "no  person 
shall  be  eligible  to  the  office  of  mayor 
who  may,  at  the  time  of  his  election, 
hold  any  office  of  honor,  trust  or  profit, 
under  the  United  States,"  is  not  re- 
pealed by  the  act  supplementary  to  the 
aforesaid  act.  State  v.  Merry,  3  Mo. 
278.  Judge  Dillon  says,  concerning 
this  case,  "There  is  however  much 
room  to  contend  that  the  sitbject  matter 
having  been  revised  in  the  manner  it 
■was,  the  legislative  intention  was  to  re- 
peal, and  not  to  continue  in  force,  the 
froviso."  Dillon  Mun.  Corp.  (3rd  ed.), 
§  86. 

1.  St.   Louis    V.    Alexander,  23   Mo. 

Ordinances  Generally. — 1  he  acquisi- 
tion of  a  new  charter  by  a  city  does  not 
abrogate  city  ordinances  passed  under 
the  old  charter,  not  inconsistent  with 
the  new  one.  State  v.  Natal,  39  La. 
An.  439. 

Amendment  Reviving  General  Statute. 
— The  amendment  of  1S74  to  the  city 
charter  of  St.  Louis,  repealing  the 
amendment  of  1870,  authorizing  the 
corporation  to  regulate  or  suppress 
bawdy  houses,  did  not  revive  within  the 
city  the  general  statute  prohibiting  the 
keeping  of  such  houses,  which  had  been 
repealed  by  such  act  of  1870.  State  v. 
X)e  Bar,  58  Mo.  395. 


2.  Thus  the  (Georgia)  statute  of  1809 
prohibited  the  corporation  of  A  from 
debarring  any  citizen  of  the  State  from 
selling,. at  wholesale,  in  the  city  market. 
In  1849,  ah  act  was  passed,  by  which 
the  mayor  and  aldermen  of  the  city 
were  vested  with  power  to  establish  such 
by-laws,  rules  and  ordinances  as  should 
to  them  appear  necessary  for  the  se- 
curity, welfare  and  convenience  of  the 
city,  or  for  preserving  the  health,  peace 
and  good  government  of  the  same,  and 
repealing  all  laws  militating  against  the 
act.  Held,  that  the  act  of  1849  did  not 
repeal  that  of  1809,  directly  or  by  im- 
plication. Haywood  v.  Mayor  etc.  of 
Savannah,  12  Ga.  404. 

A  city  which  under  its  charter  may 
require  a  licence  for  carrying  on  any 
trade,  business  or  profession  may  exact 
such  licence  although  an  act  of  the  leg- 
islature also  requires  a  licence  to  be 
taken  out  for  carrying  on  the  same 
trade,  business  or  profession  within  the 
county  and  can  enforce  a  penalty  in 
case  of  a  refusal  to  take  out  such 
licence.  Ex  parte  Siebenhauer,  14 
Nev.  365;  citing  Ambrose  v.  State,  6 
Ind.  351;  Simpson  v.  Savage,  i  Mo. 
359;  Dillon  Mun.  Corp.  (3rd  ed.),  ij  86. 

The  explicit  provisions  of  a  municipal 
chartercontrol  those  of  a  general  law. 
McGarty  v.  Deming,  51  Conn.  422. 

3.  Wyman  v.  Campbell,  6  Port. 
(Ala.)  219;  Horton  v.  Mobile  School 
Commrs.,  43  Ala.  598;  People  v.  San 
Francisco  etc.  R."  Co.,  28  Cal.  254; 
Conner  v.  Southern  Express  Co.,  37 
Ga.  397;  People  xi.  Barr,  44  III.  198; 
Hume  V.  Gasset,  43  111.  297;  McDdn- 
ough  Co.  V.  Campbell,  42  111.  490;  Cole 
T).  Jackson  Co.,  11  Iowa  552;  Cassey  v. 
Harned,  5  Iowa  i;  State  v.  Berry,  12 
Iowa  58;"  Water  Works  Co.  v.  Burk- 
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charter,  plainly  indicating  an  intention  to  repeal  it.^  To  warrant 
holding  a  charter  provision  repealed  by  implication,  it  must  clearly 
appear  that  in  the  latter  statute  the  legislature  intended  to  abro- 
gate the  charter  provision.  But  where  this  intention  clearly 
appears,  the  courts  will  not  hesitate  to  declare  its  repealing 
effect.*     Provisions  of  a  city  charter,   inconsistent  with  amend- 


hart,  41  Ind.  364;  Blain  v.  Bailey,  25 
Ind.  105;  State  v.  Young,  17  Kan.  414; 
Dugan  V.  Gittings,  3  Gill  (Md.)  138; 
Kerlinger  v.  Barnes,  14  Minn.  526; 
Snell  V.  Bridgewater  etc.  Co.,  24  Pick. 
(Mass.)  296;  Goddard  v.  Boston,  20 
Pick.  (Mass.)  407;  Loker  v.  Brookline, 
13  Pick.  (Mass.)  343;  Hajnes  v.  Jenks, 
2  Pick.  (Mass.)  172;  Pratt  v.  Atlantic 
*tc.  R.  Co.,  42  Me.  579 ;  Richards  v. 
Patterson,  JO  Miss.  583;  State  v.  Mor- 
row, 26  Mo.  131;  Navlor  v.  Field,  29  N. 
J.  L.  2S7;  State  V.  Morristown,  33  N.  J. 
L.  57;  State  V.  Trenton,  36  N.  J.  L.  I9'8; 
State  V.  Branin,  23  N.  J.  L.  484;  Cross 
V.  Morristown,  18  N.  J.  Eq.  305;  Me- 
chanics' etc.  Bank  v.  Bridges,  30  N.  J. 
L.  112;  State  V.  Clarke.  25  N.  J.  L.  54; 
Bowen  7'.  Lease,  5  Hill  (N.  Y.)  221; 
Buckingham  t;.  Steubenvilleetc.  R.  Co., 
10  Ohio  St.  25;  Lehman  v.  McBride,  15 
Ohio  St.  573;  McCooI  v.  Smith,  i 
Black  (U.  S.)  459;  United  States  v.  25 
Cases  of  Cloth,  Crabbe  (U.  S.)  356; 
•Goodrich  v.  Milwaukee,  24  Wis.  422; 
Gill  V.  State,  30  Tex.  514.  See  Stat- 
utes. 

1.  In  President  etc.  of  Ottawa  v. 
County  of  La  Salle,  12  111.  339,  it  was 
held  that  the  Illinois  act  of  1S39,  em- 
powering the  president  and  trustees  of 
incorporated  towns  to  grant  licences 
and  requiring  them  to  paj'  all  money 
derived  by  them  from  this  source  into 
the  county  treasury,  did  not  repeal 
special  laws  previously  passed  empow- 
ering particular  corporations  to  grant 
licences  and  to  retain  money  so  obtained 
for  their  own  use. 

The  provisions  of  a  city  charter  may 
be  repealed  or  altered  by  the  legislature 
at  will;  but  a  general  statute  repealing 
all  acts  contrary  to  its  provision  will 
ngt  be  held  to  repeal  a  clause  in  any 
municipal  corporation  on  the  same  sub- 
ject matter.  State  v.  Branin,  21.  N.  T. 
L.  484.  ' 

In  State  v.  Morristown,  33  N.  J.  L. 
57,  it  was  held  that  an  act  providing 
for  the  construction  of  sidewalks  along 
highways  did  not  applj'  to  the  streets  of 
cities  and  towns  the  charters  of  which 
conferred  on  the  corporation  the  au- 
thority to  regulate  streets  and  sidewalks 


on  the  principle  that  the  general  legis- 
lation on  a  particular  subject  must  give 
way  to  the  special  legislation  on  the 
same  subject. 

A  provision  in  a  city  charter  that  no 
appeal  shall  be  allowed  from  the  judg- 
ment of  a  city  justice  in  cases  of  assault, 
where  the  judgment  or  fine  imposed,  ex- 
clusive of  costs,  is  less  than  twenty-five 
dollars,  prevails  over  the  general  stat- 
ute allowing  appeals  in  all  cases  of  con- 
victions before  justices  of  the  peace. 
Tierney  xk  Dodge,  9  Minn.  166. 

For  further  illustrations  of  the  princi- 
ple stated  in  the  text,  see  Cumberland  v. 
Magruder,  34  Md.  3S1;  Hammond  v. 
Haines,  25  Md,  541;  90  Am.  Dec.  77; 
Egypt  Street,  2  Grant  (Pa.)  Cas.  455; 
Erie  v.  Bootz,  72  Pa.  St.  196;  Mayor 
etc.  of  Griifin  v.  Inman,  57  Ga.  370; 
Ayeridge  v.  Social  Circle  Commrs.,  60 
Ga.  404;  Bond  v.  Hiestand,  20  La.  An. 
139;  Matter  of  Commrs.  of  Cen- 
tral Park,  50  N.  Y.  493;  State  v. 
Clarke,  25  N.  J.  L.  54;  State  v.  Branin, 
23  N.  J,  L.484;  Cross  V.  Morristown,  18 
N.  J.  Eq.  305;  State  v.  Trenton,  36  N. 
J.  L.  198;  State  V.  Jersey  City,  25  N.  J. 
L.  170;  Stonington  Savings  Bank  v. 
Davis,  14  N.  J.  Eq.  286;  Janesville  v. 
Markoe,  18  Wis.  350;  Supervisors  of 
Walworth  Co.  v.  Whitewater,  17  Wis. 
193;  State  V.  Young,  17  Kan.  414;  Mc- 
Fate's  Appeal,  105  Pa.  St.  323;  Watson 
t',  Carey  (Utah),"  21  Pac.  Rep.  1089; 
In  re  Henry  Street,  123  Pa.  St.  346; 
People  V.  Londoner,  13  Colo.  303; 
Peoples.  Hanrahan,  75  Mich.  611;  27 
Am.  &  Eng.  Corp.  Cas.  605. 

2.  Mechanics'  etc.  Bank  v.  Bridges, 
30  N.  J.  L.  112;  Jersej'  City  v.  Jersey 
City  etc.  R.  Co.,  20  N.J.  Eq.360;  State 
V.  Miller,  30  N.J.  L.  368;  86  Am.  Dec. 
188;  State  V.  Severance,  55  Mo.  378; 
Covington  v.  Boyle,  6  Bush  (Ky.)  204; 
Allen  V.  People,  84  111.  502;  People  v. 
Daley,  37  Hun  (N.  Y.)  461;  State 
Board  of  Education  v.  Aberdeen,  56 
Miss.  518;  Buford  v.  State,  72  Tex.  182; 
In  re  House  Resolution,  12  Colo.  289, 
290;  People  V.  Page  (Utah),  23  Pac. 
Rep.  761. 

The  provision  of  Conn.  Gen.  Stat,,  p. 
91 ,  that  appeals  from  appraisals,  etc.,  in 
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ments  to  the  constitution  of  the  State  afterwards  adopted,  are,  of 
course,  void.^ 

VI.  Legislative  Control— (See,/(7^^, VI I.  Boundaries)^!.  Gen- 
erally— Vested  Rights. — Political  powers  conferred  upon  a  cor- 
poration for  the  local  government  of  a  place  are  not  vested  rights 
as  against  the  State,  and  where  there  are  no  constitutional  restric- 
tions^ upon  the  action  of  the  legislature  it  has  absolute  con- 
trol to  create,  change,  modify  or  destroy  them  at  pleasure.*     The 


laying  out  public  improvements  maj  be 
taken  to  any  judge  of  the  superior 
court,  held  to  supersede  that  of  the 
charter  of  Meriden,  requiring  them  to 
be  taken  to  the  superior  court  in  New- 
Haven  county.  Coe  v.  Meriden,  45 
Conn.  1 155. 

Charter  Provisions  Kepealing  General 
Laws. — Ordinarily,  an  act  of  incorpora- 
tion, vesting  tire  authorities  with  certain 
powers,  does  not  divest  the  State  or 
courts  of  powers  vested  in  tliem  by 
the  general  law,  unless  the  act  of  incor- 
poration declares  the  powers  vested  in 
the  corporation  to  be  exclusive.  Bald- 
win V.  Green,  10  Mo.  410.  But  where 
a  charter  confers  exclusive  jurisdiction 
upon  municipal  authorities  in  certain 
matters,  it  operates  to  repeal  the  gen- 
eral law  on  the  same  subject  within  the 
municipalitv.     Seebold    v.  People,    86 

111-  33- 

A  statute  made  the  keeping  of  a 
"bawdy  house  or  brothel"  a  misde- 
meanor. A'  municipal  charter  subse- 
quently granted,  authorized  the  city 
council  "by  ordinance,  not  inconsistent 
with  any  law  of  the   State  to 

regulate  or  suppress  bawdy  houses." 
Held,  that  the  charter  operated  as  a  re- 
peal pro  tanto  of  the  statute,  and  that 
an  ordinance  licensing  bawdy  houses 
was  valid.  State  v.  Clarke.  54  Mo.  17; 
14  Am.  Rep.  471.  And  see  Davis  v. 
State,  2  Tex.  App.  425. 

In  State  v.  Binder,  38  Mo.  451,  the 
legislature  authorized  the  city  of  St. 
Louis  to  allow  certain  beer  saloons  to 
be  kept  open  on  Sunday,  although  it 
was  expressly  prohibited  everywhere 
else,  and  the  court  regarded  this  as  a 
special  exemption  from  the  general  law 
and  so  far  as  the  city  was  concerned 
necessarily  a  repeal  thereof. 

But  in  State  v.  De  Bar,  58  Mo.  395, 
it  was  held  that  the  amendment  of  1874 
to  the  city  charter  of  St.  Louis,  repeal- 
ing the  amendment  of  1870,  authorizing 
the  corporation  to  regulate  or  suppress 
bawdy  houses,  did  not  revive  within  the 
city  the  general  statute  prohibiting  the 


keeping  of  such  houses,  which  had  been 
repealed  by  such  act  of  1870.  See  gen- 
erally' Palmer  v.  State,  2  Oregon  66; 
Burchard  v.  State,  2  Oregon,  78. 

1.  Public  School  Trustees  v.  Taylor, 
30  N.J.  Eq.  618;  Hagerstown  v,  Dechert, 
32  Md.  369.  For  case  where  provisons 
were  held  not  to  be  inconsistent,  see 
People  V.  Londoner,  13  Colo.  303. 

2.  Constitutional  Restrictions. — The 
supremacy  of  a  legislature  over  a  city  is 
not  so  absolute  that  it  cannot  be  re- 
strained by  the  organic  law.  Limita- 
tion imposed  by  the  constituiton  upon 
its  power  cannot  be  overleaped.  State 
V.  New  Orleans  (,La.  1890),  7  So.  Rep. 
674. 

The  fact,  however,  that  the  consti- 
tution mentions  and  recognized  a  mu- 
nicipal corporation  does  not  make  the 
charter  of  a  city  a  constitutional  char- 
ter so  as  to  place  it  be3'ond  the  reach  of 
legislative  power.  Mayor  etc.  of  Balti- 
more V.  State,  15  Md.  376;  74  Am.  Dec. 
572.  See  also  People  v.  Draper,  15  N. 
Y.  56;;  State  V.  Morrell,  21  Wend.' (N. 
Y.)  563;  People  V.  Albertson,  55  N.  Y. 
50;  Paterson  v.  Society  etc.,  2^  N.  J. 
L'.  3S5;  People  V.  Hurlburt,  24  Mich. 
44;  9  Am.  Rep.  103. 

3.  People  V.  Morris,  13  Wend.  (N. 
Y.)  325;  Purdy  v.  People,  4  Hill  (N. 
Y.)  3S5;  Darlington  v.  Mayor  etc.  of 
New  York,  31  N.  Y.  164;  Lloyd  v. 
IVjIayor  etc.  of  N.  Y.,  5  N.  Y.  369;  55 
Am.  Dec.  347;  Gray  v.  Brooklyn,  10 
Abb.  (N.  Y.)  Pr.,  N.  S.  1S6;  Morey  v. 
Newfane,  8  Barb.  (N.  Y.)  645;  Lober 
V.  Mayor  etc.  of  New  York,  7  Abb. 
(N.  Y")  Pr.  248;  State  v.  Holden,  19 
Neb.  249;  People  v.  Wren,  4  Scam. 
(111.)  269;  Coles  V.  Madison  Co.;  i 
Breese  (111.)  115;  Chicago  etc.  R.  Co. 
V.  Adler,  56  111.  344;  Bush  v.  Shipman, 
4  Scam.  (111.)  190;  Sangamon  Co.  v. 
Springfield,  63  111.  66;  Richland  Co.  v. 
Lawrence  Co.,  12  111.  8;  Holliday  .v. 
People,  10  111.  2i6;  Qutzweller  f.  Peo- 
ple, 14  111.  142;  Trustees  etc.  v.  Tat 
man,  13  111.  30;  Brighton  v.  Wilkinson, 
2  Allen  (Mass.)  27;   Warren  v.  Mayor 
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etc.  of  Charlestown,  2  Gray  (Mass.) 
104;  Stale  V.  Fuller,  34  N.  J.  L.  27; 
State  V.  Branin,  23  N.  J.  L.  485;  Jersey 
City  V.  Jersey  City  etc.  R.  Co.,  20  N.  j. 
Eq.  360;  Paterson  v.  Society  etc.,  24  N. 
J.  L.  385;  Rader  v.  Road  District  of 
Union  township,  36  N.  J.  L.  273; 
Mayor  etc.  of  Baltimore  u.  State,  15 
Md.  376;  74  Am.  Dec.  572;  Board  of 
Education  v.  Board  of  Education,  30 
W.  Va.  424;  Atlanta  v.  Gate  City  G.  L. 
Co.,  71  Ga.  106;  Dartmouth  College  v- 
Woodward,  4  Wheat.  (U.  S.)  518; 
Town  of  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.  (U.  S.)  511; 
Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  (U.  S.)  369;  Girard  v.  Phila- 
delphia, 7  Wall.  (U.  S.)  i;  United 
States  V.  Baltimore  etc.  R.  Co.,  17 
Wall.  (U.  S.)  322;  Meriwether -y.  Gar- 
rett, 102  U.  S.  472;  Laramie  Co.  v.  Al- 
bany Co.,  92  U.  S.  307;  Allen  v.  Mc- 
Kean,  i  Sumn.  (U.  S.)  276;  Boyd  v. 
Chambers,  78  Ky.  140;  Cheany  v. 
Hoozer,  9  B.  Mon.  (Ky.)  330;  Louis- 
ville V.  Com.,  I  Duv.  (Ky.)  295;  85 
Am.  Dec.  624;  Buckner  v.  Gordon,  81 
Ky.  665;  4  Am.  &  Eng.  Corp.  Cas.  395; 
Sloan  V.  State,  8  Blackf.  (Ind.)  361;, 
Wiley  V.  Bluffton,  iii  Ind.  152;  18  Am. 
&  Eng.  Corp,  Cas.  444;  Lucas  -v.  Tip- 
pecanoe Co.,  44  Ind.  524;  Aurora  v. 
West,  9  Ind.  74;  Indianapolis  v.  In- 
dianapolis Home  etc.,  50  Ind.  215; 
Eichols  V.  Evansville  St.  R.  Co.,  78 
Ind.  261;  5  Am.  &  Eng.  R.  Cas.  274; 
41  Am.  Rep.  567;  Penobscot  Boom  Co. 
V.  Lamson,  16  Me.  224;  33  Am.  Dec. 
656;  Yarmouth  v.  North  Yarmouth,  34 
Me.  411;  56  Am.  Dec.  666;  Berlin  xk 
Gorham,  34  N.  H.  266;  San  Francisco 
V.  Canavan,  42  Cal.  541;  Grogan  v. 
San  Francisco,  18  Cal.  590;  Creighton 
V.  San  Francisco,  42  Cal.  446;  San 
Francisco  v.  Canavan,  42  Cal.  541; 
People  V.  Hill,  7  Cal.  97;  Blanding  v. 
Burr,  13  Cal.  343;  State  v.  Jennings,  27 
Ark.  419;  Eagle  v.  Beard,  33  Ark.  497 
Eriet).  Erie  Canal  Co.,  59  Pa.  St.  174; 
Reading  v.  Keppleraan,  61  Pa.  St.  233; 
Plymouth  V,  Jackson,  15  Pa.  St.  44; 
Philadelphia  v.  Field,  58  Pa.  St.  320; 
Saving  Fund  Soc.  v.  Philadelphia,  31 
Pa.  St.  175;  Philadelphia  v.  Fo5c,  64  Pa. 
St.  169;  Burns  v.  Clarion  Co.,  62  Pa. 
81422;  Matter  of  Clinton  St.,  2  BreTys. 
(Pa.)  599;  New  Orleans  etc.  Co.  v. 
New  Orleans,  26  La.  An.  512;  Police 
Jury  V.  Shreveport,  5  La.  An.  661; 
Amite  City  v.  Clementz,  24  La.  An.  27; 
New  Orleans  v.  Hoyle,  23  La.  An.  740; 
Layton  v.  New  Orleans,  12  La.  An. 
515;  Marietta  v.  Fearing,  4  Ohio  427: 


O'Hara  v.  Portland,  3  Oreg.  521;;  State 
V.  Savannah,  R.  M.  Charlton  (Ga.) 
250;  Martin  v.  Dix,  52  Miss.  53;  24  Am. 
Rep.  661;  Nichol  v.  Mayor  etc.  of 
Nashville,  9  Humph.  (Tenn.)  252;  Gov- 
ernor V.  McEwen,  5  Humph.  (Tenn.) 
241 ;  State  v.  St.  Louis  Co.,  34  Mo. 
546;  City  V.  Shields,  52  Mo.  35;  St. 
Lpuis  V.  Allen,  13  Mo.  400;  State  v. 
Linn  Co.,  44  Mo.  504;  St.  Louis  v. 
Russell,  9  Mo.  507;  Montpelier  v.  East 
Montpelier,  29  Vt.  12;  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540;  67  Am. 
Dec.  748;  People  v.  Detroit,  28  Mich. 
228;  13  Am.  Rep.  202;  Richmond  v. 
Richmond  etc.  R.  Co,,  21  Gratt.  (Va,) 
604;  State  V.  Hundelhausen,  26  Wis. 
432;  Waring  v.  Mobile,  24  Ala,  701; 
Cooley  Const,  Lira.  193;  Story  on  the 
Const,,  §  1393. 

Public  or  municipal  corporations  are 
established  for  the  local  government  of 
towns  or  particular  districts.  The 
special  powers  conferred  on  them  are 
not  vested  rights  as  against  the  State, 
but  being  wholly  political  exist  only 
during  the  will  (5f  the  general  legisla- 
ture, otherwise  there  would  be  number- 
less petty  governments  existing  within 
the  State  forming  a  part  of  it  but  inde- 
pendent of  the  control  of  the  sovereign 
power.  Such  powers  may  at  any  tiine 
be  repealed  or  abrogated  by  the  legisla- 
ture, either  by  general  law  operating 
upon  the  whole  State,  or  by  special 
act  altering  the  powers  of  the  corpora- 
tion. Sloan  t).  State,  8  Blackf,  (Ind,) 
361, 

The  State  of  Maryland,  in  1836, 
passed  a  law  directing  a  subscription  of 
,$3,000,000  to  be  made  to  the  capital 
stock  of  the  Baltimore  &  Ohio  Railroad 
Company,  with  the  following  proviso: 
"That  if  the  said  company  shall  not  lo- 
cate the  said  road  in  the  manner  pro- 
vided for  in  this  act,  then,  and  in  that 
case,  they  shall  forfeit  $1,000,000  to  the 
State  of  Maryland  for  the  use  of  Wash- 
ington county,"  In  March,  1841,  the 
State  passed  another  act  repealing  so 
much  of  the  prior  act  as  made  it  the 
duty  of  the  company  to  construct  the 
road  by  the  route  therein  prescribed, 
remitting  and  releasing  the  penalty, 
and  directing  the  discontinuance  of  any 
suit  brought  to  recover  the  same.  It 
was  held  that  the  proviso  was  a  rnpasure 
of  State  policy,  which  it  had  a  right  to 
change,  if  the  policy  was  afterwards 
discovered  to  he  erroneous,  and  neither 
the  commissioners  nor  the  county,  nor 
any  one  of  its  citizens  acquired  any 
separate   or   private   interest   under  it, 
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legislature  may  therefore  change  or  amend  a  city  charter  at  any 
time.i  Aijd  the  property  of  a  city  being  held  for  public  purposes 
only  is  no  hindrance  to  the  exercise  of  legislative  power  in  the 
abridgment  or  even  abolishment  of  city  franchises.^ 

2.  General  ajid  Special  Legislation — (See,  supra,  III.  Creation, 
2.  ^y  special  Charter,  3.  By  General  Acts) — (a)  Generally. — 
The  constitutions  of  many  of  the  States  provide  that  no  special 
or  local  law  shall  be  passed  when  a  general  law  can  be  made 
applicable.^  Under  such  provisions  it  is  a  question  for  the  legis- 
lature exclusively  whether  a  general  law  can  or  cannot  be  made 
applicable  in  a  certain  case  ;*  and  it  is  only  where  the  legislative 


■which  could  be  maintained  in  a  court 
of  justice.  State  v.  Baltimore  etc.  R. 
Co.,  3  How.  (U.  S.)  534. 

Fines  and  Penalties. — A.  county  is  a 
public  corporation  subject  completely 
to  the  control  of  the  legislature,  and  the 
acts  of  the  executive  pursuant  to  the 
provisions  of  the  constitution.  The 
legislature  may,  after  verdict,  release  a 
penalty  in  a  popular  action  brought  for 
the  benefit  of  a  county.  Holliday  v. 
People,  10  111.  214.  Such  an  act  is  not 
unconstitutional  in  being  neither  an  ex 
fast  facto  \a.v>  nor  law  impairing  the 
obligation  of  contracts.  Coles  v.  Madi- 
son County,  Breese  (III.)  154- 

A  person  suing  qui  tarn  has  no  vested 
title  in  the  penalty  until  he,  by  recover3', 
reduces  the  claim  to  a  judgment,  and  it 
has  been  held  that  the  legislature  might 
remit  a  penalty  even  after  verdict  and 
before  judgment.  Chicago  etc.  R.  Co. 
V.  Adler,  56  111.  344. 

Trial  by  Jury. — Municipal  corpora- 
tions, being  creatures  of  legislation, 
have  no  constitutional  guaranty  of  trial 
b}'  jury,  and  such  trial  may  be  denied 
them.  Borough  of  Dunraore's  Appeal, 
52  Pa.  St.  374.  Compare  Plimpton  v. 
Somerset,  33  Vt.  283. 

Bounty  to  Policemen. — Act  requiring 
a  city  to  pay  a  bounty  to  families  of 
dead  policemen  may  be  repealed  with- 
oift  interfering  with  any  vested  rights 
of  living  officers.  Pennie  v.  Rei?,  80 
Cal.  266;  affirmed,  132  U.  S.  464;  30 
Am.  &  Eng.  Corp.  Cas.  412. 

1.  See,  ante,  V.  -Charters. 

A  charter  provision  that,  after  a  pave- 
ment has  been  laid  at  the  expense  of 
the  abotter,  "the  city  shall  take  charge 
of  and  keep  the  same  in  repair  without 
further  assessment,"  is  not  a  contract 
exempting  the  owners  from  future  as- 
sessments. State  V.  Newark,  37  N.  J. 
L.  415. 

Creation  prior  to  adoption  of  consti- 


tution gives  municipal  corporations  no 
independence  of  the  legislature.  Boyd 
V.  Chambers,  78  Ky.  140. 

2.  "Towns  are  liable  to  have  their 
public  powers,  rights  and  duties  modi- 
fied or  abolished  at  any  time  bj'  the  leg- 
islature. They  are  allowed  to  hold 
privileges  or  property'  only  for  public 
purposes.  Hence,  generally,  the  doings 
between- them  and  the  legislature  are  in 
the  nature  of  legislation  rather  than 
compact."  Town  of  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.  (U.  S.) 
511. 

3.  This  is  so  in  Illinois,  Indiana, 
Missouri,  Texas,  California,  Alabama 
land  Kansas,  at  least. 

4.  St.  Louis  V.  Shields,  62  Mo.  247; 
State  V.  Robbins,  51  Mo.  82;  State  f. 
Boone  Co.,  50  Mo.  317;  11  Am.  Rep. 
415;  Johnson  v.  Joliet  etc.  R.  Co.,  23 
111.  124.  Ill  re  Sticknoth,  7  Nev.  223; 
Hosier  v.  Hilton,  15  Barb.  (N.  Y.)  657; 
People  V.  Allen,  42  N.  Y.  378;  State  v. 
Hitchcock,  I  Kan.  17S;  81  Am.  Dec. 
503;  Wiley  I'.  BlufFton,  in  Ind.  152;  iii 
Am.  &  Eng.  Corp.  Cas.  444;  Gentile 
V.  State,  29  Ind.  409;  Marks  v.  Trustees 
of  Purdue  University,  37  Ind.  163; 
Evansville  v.  State,  118  Ind.  426;  State 
V.  Tucker,  46  Ind.  355,  overruling 
Thomas  v.  Board  of  Com.  of  Clay  Co., 
5  Ind.  4;  Carpenter  tk  People,  8  Colo. 
426;  7  Am.  &  Eng.  Corp.  Cas.  no; 
Brown  v.  Denver,  7  Colo.  305;  3  Am.  & 
Eng.  Corp.  Cas.  630;  Murdock  v. 
Woodson,  2  Dillon  (C.  C. )  188. 

Compare  Darling  v.  Rodgers,  7  Kan. 
592;  Hess  V.  Pegg,  7  Nev.  23.  Bx 
parte  Pritz,  g  Iowa  30;  Von  Puhl  v. 
Hammer,  29  Iowa  222. 

In  State  v.  Boone  Co.,  50  Mo.  317;  n 
Am.  Rep.  415,  the  court  say:  "But 
who  is  to  decide  when  a  general  or 
special  law  will  answer  the  best  pur- 
pose ?  It  strikes  me  that  this  rule  in 
reference  to  general  or  special  laws  is 
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■discretion  has  been  grossly  abused  that  the  courts  will  intervene.'^ 
In  a  number  of  States  also  there  are  constitutional  provisions 
absolutely  prohibiting  the  legislature  from  enacting  any  private 
or  special  law  governing  municipalities.^  Notwithstanding  such 
3.  provision  it  has  been  held  that  the  passage  of  a  special   act  to 


laid  down  as  a  guide  for  the  legislature, 
and  the  legislature  is  to  judge  of  the 
necessity  of  the  particular  case.  The 
legislature  is  quite  as  able  to  do  this  as 
the  courts.  The  legislature  must,  in  the 
first  instance,  exercise  their  discretion 
as  to  the  necessity  of  a  special  instead 
of  a  general  act." 

1.  Carpenter  v.  People,  8  Colo.  426; 
7  Am,  &  Eng.  Corp.  Cas.  no,  where 
the  court  said :  "While  it  is  not  to  be 
presumed  that  a  co-ordinate  branch  of 
the  State  government,  invested  with  the 
.duties  and  powers  indicated,  and  acting 
under  oaths  binding  upon  the  con- 
sciences of  its  members,  would  act  in 
bad  faith,  or  without  due  investigation 
and  deliberation,  and  in  the  exercise  of 
iound  judgment  in  the  passage  of  special 
acts,  yet.  in  the  event  of  such  wrongful 
action  clearly  appearing,  it  would  be- 
come the  duty  of  the  courts  to  interfere. 
Every  question  of  doubt,  in  such  event, 
would  be  properly  resolved  in  favor  of 
Ihe  validity  of  the  act  challenged,  and 
■due  weight  would  be  accorded  to  the 
■consideration  that  the  legislative  judg- 
ment was  required  to  be  exercised  in 
the  case  by  the  very  restriction  im- 
posed by  the  constitution."  But  in  State 
V.  Boon-Co.,  50  Mo.  317;  11  Am.  Rep. 
.415,  Adams,  J.,  said:  "if  a  discretion 
be  conceded  at  all,  in  my  judgment 
the  courts  have  no  right  to  control   it. 

.  .  Here  we  are  asked  to  pro- 
nounce upon  the  necessity  of  a  law, 
and  whether  it  can  be  better  supplied 
by  a  general  law  than  a  special  act. 
This  is  the  exercise  of  the  discretion 
of  the  court  to  control  the  discretion  of 
the  legislature.  I  am  not  satisfied  that 
this  can  be  done."  And  see  Long- 
worth  V.  Evansville,  32  Ind.  322. 

2.  Carpenter  v.  People,  8  Colo.  426; 
7  Am.  &  Eng.  Corp.  Cas.  no;  State  v. 
Parsons,  40  N.  J.  L.  123;  Pell  v.  New- 
ark, 40  N.J.  L.  71;  29  Am.  Rep.  266; 
Bingham  ».  Camden,  40  N.  J.  L.  156; 
Hammer  v.  State,  44  N.  J.  L.  667;  Peo- 
ple V.  Cooper,  83  111.  585;  Smith  v. 
Sherry,  50  Wis.  210;  Ex  f  arte  Pritz,  9 
Iowa  30;  Davis  v.  Woolnough,  9  Iowa 
104. 

But  a  local  and  special  law  "regulat- 
ing the  internal  affairs  of  a  town  and 


county"  is  not  unconstitutional,  if  it  be- 
came operative  before  the  adoption  of 
the  constitutional  provision  forbidding 
such  laws.  Kirkpatrick  v.  New  Bruns- 
wick, 40  N.  J.  Eq.  46;  Patterson  v. 
State,  48  N.  J.  L.  388. 

When  a  legislative  act  regulating 
cities  is  general  and  binding  on  all 
cities  of  a  class,  it  is  constitutional;  but 
wnen  it  is  binding  only  at  the  option  of 
the  local  authorities,  it  is  unconstitu- 
tional. Reading  v.  Savage,  120  Pa.  St. 
198. 

What  Constitutes  Special  Legislation 
— Removal  of  Police^ — A  proviso  in  an 
act  relative  to  the  removal  of  the  mem- 
bers of  the  police  force  of  cities,  that 
it  "shall  not  apply  in  and  to  cities  com- 
monly known  as  seaside  and  summer 
resorts,"  is  within  the  constitutional 
prohibition  against  local  and  special 
laws  regulating  the  internal  affairs  of 
towns  and  counties.  Clark  v.  Cape 
May,  50  N.  J.  L.  55S. 

Street  Improvements. — Under  a  con- 
stitutional provision  compelling  all  leg- 
islative action  concering  municipal  cor- 
porations to  be  by  general  law,  the  leg- 
islature cannot  b3'  special  enactment 
authorize  a  municipal  corporation  to 
improve  its  streets,  make  a  levy  to  pay 
for  the  same,  and  enforce  payment 
thereof.  Atchison  v.  Bartholow,  j\ 
Kan.  124.  And  see  Gilmore  v.  Norton, 
10  Kan.  491.  An  act  intended  to  per- 
manently provide  a  constitutional 
method  of  levying  assessments  for  pub- 
lic improvements  in  townships,  wher- 
ever assessments  therefor  are  by  law 
directed,  is  neither  special  nor  local. 
Van  Riper  v.  North  Plainfield,  43  N.  J. 
L.  359;  29  Am.  Rep.  210.  Nor  is  an 
act  vesting  in  cities  the  power  to  con- 
struct and  improve  roads,  to  take  effect 
when  accepted  by  the  citv.  State  v. 
Hoagland  (N.  J.),  16  Atl.  Rep.  166. 

Extending  Limits. — A  special  act  of 
the  legislature  attempting  to  extend  the 
corporate  limits  of  a  city  over  land 
which  was  before  that  time  not  within 
the  corporate  limits  of  said  city,  is  un- 
constitutional and  void.  Wyandotte 
City  v.  Wood,  5  Kan.  603. 

Corporate  Limits. — In  State  v.  Cin- 
cinnati, 20  Ohio   St.   18,  an  act  to  pre- 
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scribe  the  corporate  limits  of  the  city  of 
Cincinnati  was  held  to  be  a  special  act 

Legalizing  Special  Election. —  An  act 
legalizing  a  special  election  held  in  a 
single  city  and  authorizing  such  city  to 
issue  bonds  in  aid  of  a  specified  manu- 
facturing enterprise,  is  a  special  act,  and 
one  which  conferred  corporate  powers 
within  the  meaning  and  contrary  to  the 
prohibition  of  article  12  of  the  Kansas 
constitution.  Commercial  National 
Bank  v.  lola,  2  Dillon  (C.  C.)  353. 

Location  of  County  Seat, — But  an 
act  providing  for  the  location  of  the 
county  seat  of  a  particular  couiity  is 
not  in  conflict  with  a  provision  of  the 
constitution,  that  in  all  cases  where  a 
general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted.  State  v. 
Hitchcock,  :  Kan.iySjSi  Am.  Dec.  503. 

Po-wer  to  Issue  Bonds. — A  statute 
purporting  to  confer  upon  all  cities 
having  a  population  of  not  less  than 
twenty-five  thousand  inhabitants,  the 
power  of  issuing  bonds  to  fund  their 
floating  debt  is  a  special  law,  and  in 
violation  of  the  constitutional  amend- 
ment which  forbids  the  passing  of 
special  laws  to  regulate  the  internal  af- 
fairs of  towns.  Anderson  v.  Trenton, 
42  N.  J.  L.  486. 

Special  Charter. — Where  a  statute 
applies  to  all  cities  without  exception 
and  provides  the  only  rule  governing 
the  subject,  all  special  laws  in  city 
charters  referring  thereto  are  neces- 
sarily repealed  by  virtue  of  a  general 
repealing  clause.  If  any  city  charter 
were  excepted  from  the  operation  of 
the  act  it  would  then  become  a  special 
and  local  law,  and  unconstitutional. 
State  V.  Camden,  50  N.  J.  L.  87;  17 
Am.  &  Eng.  Corp.  Cas.  638. 

A  city  charter  may  be  repealed  by  a 
special  act  of  the  legislature.  Worthley 
t'.  Steen,  43  N.J.  L.  542. 

Licensing  Po-wer. — In  Hightstown 
V.  Glenn,  47  N.J.  L.  105,  it  was  held 
that  an  act  providing  that,  in  boroughs 
of  the  third  class,  the  licensing  power 
shall  reside  in  the  courts  of  common 
pleas,  is  unconstitutional  and  void. 

An  act  was  passed  in  1S78  withdraw- 
ing from  the  common  council  of  Mor- 
ristown  the  right  to  license  inns  and 
taverns.  Held,  that  such  repealing  act 
was  special  and  local,  and  therefore  un- 
constitutional. The  fact  that,  by  the 
repeal  of  the  provision  in  the  charter, 
the  town  will  be  made  subject  to  the 
general  law  concerning  inns  and  tav- 
erns, does  not  change  the  character  of 
the  repealing  act;  it  is,   nevertheless,  a 


special  and  local  law,  regulating  the  in- 
ternal afli'airs  of  the  corporation.  Tiger 
V.  Morris  Common  Pleas,  42  N.  J.  L. 
631. 

Po-wer  to  flight  Streets. — In  Van 
Giesen  v.  Bloomfield,  47  N.  J.  L.  442, 
the  object  of  the  act  was  to  give  a  town- 
ship power  to  light  its  streets  at  the  ex- 
pense of  the  general  tax  levy,  and  the 
statute  was  made  applicable  to  cities 
and  townships  in  which  the  streets  had 
been  lighted  pursuant  to  legislative  au- 
thority to  such  cities  and  townships,, 
and  Justice  Van  Syckel,  in  deliver- 
ing the  opinion  of  the  court,  remarked: 
"  It  does  not  appear  why  legislation  en- 
abling other  townships  to  light  lamp' 
districts  at  the  expense  of  the  general 
tax  levy  would  not  be  equally  appropri- 
ate." 

Taxation. — The  legislature,  having 
provided  a  general  law  for  the  incor- 
poration of  cities,  towns  and  villages,  a 
subsequent  law  purporting  to  authorize 
the  city  council  of  any  incorporated 
city  to  adopt  a  different  mode  of  assess- 
ment and  collection  of  city  taxes  than 
that  prescribed  by  the  general  law  on 
the  subject,  is  local  and  special,  .and 
therefore  unconstitutional  and  void. 
People  V.  Cooper,  83  111.  i;8t;. 

In  State  v.  Philbrick  (T^".].),  15  Atl. 
Rep.  579,  the  supreme  court  of  New 
Jersey  say  that  an  act  providing  a  dif-. 
ferent  method  of  levying  taxes  on  bor- 
oughs which  are  seaside  resorts  from 
that  provided  by  other  boroughs,  are 
special,  and  for  that  reason  uncon- 
stitutional. The  court  say  that,  "Con- 
tiguity of  the  sea  is  no  ground  for 
the  existence  of  a  different  rule  in  re- 
spect to  the  general  amount  of  tax 
to  be  raised;  and  I  am  entirely'  clear 
that  no  reason  can  be  suggested  why 
the  power  'to  designate  the  amount 
should,  in  boroughs  not  lying  upon  the 
ocean,  be  committed  to  the  people  at 
large,  while  in  boroughs  on  the  sea  the 
power  should  be  placed  in  the  hands  of 
commissioners." 

See  Taxation. 

Changing  Classification. — By  the 
act  approved  March  gth,  1877  (P.  L.  of 
1877,  p.  234),  it  was  enacted  that  one 
district  court  should  be  established  in 
every  citv  in  this  State  of  fifteen  thou- 
sand inhabitants.  The  city  of  New 
Brunswick  then  had  a  population  of  six- 
teen thousand  six  hundred  and  sixty. 
By  a  supplement  to  this  act,  approved 
March  14th,  1878,  the  second  section  of 
the  original  act  was  amended  by  sub- 
stituting twenty  thousand,  in  the  place 
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amend  a  city  charter  granted  by  a  local  act  passed  prior  to  the 
adoption  of  the  constitution,  was  not  prohibited  when  such  city 
had  not  elected  to  become  subject  to  and  be  governed  by  the  gen- 
eral laws  relating  to  corporations.^ 

Under  a  constitutional  provision  that  "no  law  hereafter  enacted 
shall  create,  renew  or  extend  the  charter  of  more  than  one  cor- 
poration," it  has  been  held  that  an  act  increasing  the  powers  and 
privileges  of,  or  assigning  new  duties  to  several  municipal  cor- 
porations is  not  an  "extension  "  of  their  charters.^ 

(i^)  Classification. — A  statute  which  divides  municipal  cor- 
porations into  classes  according  to  population,  and  legislation 
adapted  to  the  different  classes,  are  now  generally  conceded  to  be 
general  in  their  nature,  and  not  a  breach  of  the  constitutional 
prohibition  against  the  enactment  of  special  laws.  The  distinc- 
tion is  this :  that  a  law  applying  to  a  certain  class  of  cities,  fixed 
by  previous  legislation,  into  which  other  municipal  corporations 
may  enter,  and  from  which  they  may  pass  into  other  classes,  by 
increase  of  population,  is  not  special  but  general,  since  the  grade 
of  any  particular  city  is  not  designated  by  the  act,  but  depends 
upon  its  growth  in  population,  as  it  may  by  such  growth  pass 
from  one  class   to  another.*     The  mere  fact    that    there    are    a 


of  fifteen  thousand'  as  the  minimum 
population  entitling  a  city  to  a  district 
court.  Held,  that  this  supplement 
abolished  the  court  in  New  Brunswick, 
and  that  it  was  not  a  special  or  local 
law.  Whether  it  was  a  law  regulating 
the  internal  affairs  of  cities,  not  de- 
cided. State  V,  New  Brunswick,  42 
N.  J.  L.  51. 

Boundaries  of  Wards — Disflacmg 
Officials. — A  law  altering  the  bound- 
aries of  the  wards  of  the  city  of  New- 
Jirk,  and  displacing  from  office  certain 
of  the  officials,  and  changing  the  times 
of  their  election,  is  a  special  and  local 
law  regulating  the  internal  affairs  of  a 
city,  and  therefore  within  the  prohibi- 
tory clause.  Pell  v.  Newark,  40  N.  J. 
L.  550;  29  Am.  Rep.  266. 

1.  Carpenter  v.  People,  8  Colo.  116; 
7  Am.  &  Eng.  Corp.  Cas.  no. 

2.  Moers  v.  Reading,  21  Pa.  St.  188. 

3.  State  V.  Hawkins,  44  Ohio  St.  98; 
12  Am.  &  Eng.  Corp.  Cas.  405;  State 
•».  Hudson,  44  Ohio  St.  137;  12  Am.  & 
Eng.  Corp.  Cas.  400;  State  v.  Coving- 
ton, 29  Ohio  St.  102:'  State  v.  Mitchell, 
31  Ohio  St.  592;  State  v.  Brewster,  39 
Ohio  St.  653;  3  Am.  &  Eng.  Corp.  Cas. 
551;  State'  V.  Pugh,  43  Ohio  St.  98;  8 
Am.  &  Eng.  Corp.  Cas.  444;  Welker 
^  Potter,    18  Ohio   St.   85;   Walker  v. 


Cincinnati,  21  Ohio  St.  14;  8  Am.  Rep. 
Hi  Bronson  v.  Oberlin,  41  Ohio  St. 
476;  52  Am.  Rep.  90;  McGill  v.  State. 


34  Ohio  St.  228;  Land  etc.  Co.  v. 
Brown,  73  Wis.  294;  23  Am.  &  Eng. 
Corp.  Cas.  366;  Topeka  v.  Gillett,  35 
Kan.  431;  5  Am.  &  Eng.  Corp.  Cas. 
290;  State  V.  Hunter,  38  Kan.  578; 
State  V.  Graham,  16  Neb.  74;  State  v. 
Berka,  20  Neb.  375;  Kilgore  v.  Magee, 
85  Pa.  St.  401;  Wheeler  T'.  Philadelphia, 
77  Pa.  St.  338;  Reading  v.  Savage,  124 
Pa.  St.  32S;  In  re  Report  of  Commis- 
sioners of  Elizabeth,  49  N.  J.  L.  488; 
23  Am.  &  Eng.  Corp.  Cas.  484;  State 
V.  Circuit  Court  of  Gloucester  Co.,  50 
N.  J.  L.  585;  23  Am.  &  Eng  Corp.  Cas. 
161;  People  7'.  Draper,  15  N.  Y.  532; 
State  7'.  Camden,  50  N.  J.  L.  87;  17  Am, 
&  Eng.  Corp.  Cas.  638;  Daniels  -'. 
Henshaw,76  Cal.  436;  Ex  farte  Swann, 
96  Mo.  44;  Rutherford  v.  Hamilton,  97 
Mo.  543;  Rutherford  1 .  Heddins,  82  Mo. 
388;  State  T".  Pond,  93  Mo.  606;  Burch  v. 
Hardwicke,  30  Graft.  (Va.)  34;  32  Am. 
Rep.  640;  Police  Commissioners  v. 
Louisville,  3  Bush  (K3'.)  597;  Diamond 
V.  Cain,  21  La.  An.  309. 
•  Chapter  292,  Wisconsin  Laws  of 
1S83,  which  is  made  applicable  onh'  to 
towns  containing  villages  of  -a.  certain 
population,  is  not  in  conflict  with  sec. 
23,  art.  4  of  the  constitution  which  pro- 
vides that  "the  legislature  shall  estab- 
lish but  one  system  of  town  and  county 
government."  Land  etc.  Co.  v.  Brown, 
73  Wis.  294;  23  Am.  &  Eng.  Corp.  Cas. 
366. 
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limited  number  of  cities,  or  even  one  only,  having  the  specified 
population  which  is  necessary  to  the  cities  within  the  class,  does- 
not  necessarily  render  the  act  unconstitutional,*  if  it  is  enacted 
for  the  purpose  of  meeting  the  requirements  of  cities  of  the  spec- 
ified population,  and  not  merely  for  the  purpose  of  evading  the 


■  Compare  Closson  v.  Trenton,  48  N. 
J.  L.  438;  Anderson  v:  Trenton,  42  N, 
J.  L.  486. 

The  Pennsylvania  act  of  May  23rd, 
1874,  which  divides  the  cities  of  the 
State  into  three  classes,  and  section  57 
of  which  declares  that  ''any  city  of  the 
third  class,  or  any  city  of  less  popula- 
tion than  10,000  inhabitants  heretofore 
incorporated,  ma}'  become  subject  to 
the  provisions  of  this  act  governing 
cities  of  the  third  class 'to  be  hereafter 
incorporated,  and  the  mayor  and  coun- 
cils of  such  city  may  effect  the  same  by 
an  ordinance  thereof  duly  passed  by  a 
majorit}'  of  the  members  elected  to 
each  branch  thereof  voting  in  favor  of 
the  same,"  is  not  a  contravention  of 
article  3,  §  7  of  the  Pennsylvania  con- 
stitution, which  prohibits  the  enact- 
ment of  any  local  or  special  law  regu- 
lating the  affairs  of  counties,  cities,  etc. 
Reading  v.  Savage,  124  Pa.  St.  328. 

Minimum  of  Population. — In  Ander- 
son V.  Trenton,  42  N.  J.  L.  486,  the 
basis  of  classification  of  cities  was  a 
minimum  population,  and  the  power 
sought  to  be  conferred  was  to  issue 
bonds  to  pay  a  floating  debt,  and  it  was 
held  that  the  object  of  the  law  bore  no 
such  natural  relation  to  the  basis  of 
classification  adopted  as  to  manifest  its 
fitness. 

Excise  Laws. — In  Closson  v.  Trenton, 
48  N.J.  Law  438,  where  the  law  pre- 
scribed that  any  city  of  more  than 
15,000  inhabitants  may,  by  ordinance, 
provide  for  an  excise  department,  but 
that  the  law  shall  not  apply  to  a  city 
then  having  a  board  of  excise,  nor  to  a 
city  within  which  licences  were  granted 
bv  a  court  of  common  pleas,  Judge 
Reed  said:  "The  legislation  is,  in  my 
judgment,  clearly  special.  There  can 
be  no  reason  suggested  why  cities  with 
more  than  15,000  inhabitants  should 
have  a  system  of  granting  licences  dif- 
fering from  that  of  cities  with  less  pop- 
ulation." 

1.  State  V.  Hudson,  44  Ohio  St.  137; 
12  Am.  &  Eng.  Corp.  Cas.  400;  Fellows 
V.  Walker,  39  Fed.  Rep.  651;  State  v. 
Miller,  100  Mo.  439;  30  Am.  &  Eng. 
Corp.  Cas.  272. 

In  Kilgore  v.,  Magee,  85  Pa.  St.  401, 


it  was  held  that  the  legislature  has  the 
power  to  classify  cities  according  to  the 
number  of  their  population,  and  the 
fact  that  some  of  these  classes  contain 
each  but  one  city  does  not  make  such 
classification  invalid  or  bring  it  within 
the  constitutioKal  prohibition  forbidding 
special  legislation.  The  court  said: 
"To  say  that  no  general  law  can  be 
passed  to  regulate  a  certain  subject  be-^ 
cause  some  of  the  classes  contained  in 
the  regulation  do  not  yet  exist,  or  exist 
only  in  a  limited  number,  is  to  hold 
that  no  law  can  be  passed  to  provide 
for  future  wants  or  necessities.  The- 
welfare  of  the  State  and  one  of  the 
chief  purposes  of  legislation  would  be 
struck  down  by  such  a  decision.  If  the 
classification  had  been  different  and  the 
number  of  the  population  to  constitute 
a  city  of  the  first  class  had  been  fixed 
at  one  million,  would  the  classification 
be  void  because  no  city  had  yet  reached 
that  number.'  The  atisurdity  of  such  a. 
proposition  is  manifest,  and  it  is  simply 
to  say  that  no  law  can  provide  for  a 
state  of  affairs  to  which  the  subject  is. 
rapidly  approaching,  but  which  it  has. 
not  3'et  reached.  If  the  power  to 
classify  and  regulate  the  subjects  of 
cities  generally'  be  admitted,  and  clearly 
it  cannot  be  successfully  denied,  the 
question  of  local  legislation  is  at  ani 
end;  for  though  it  may  happen  that  but 
one  city  may  fall  within  the  class,  non 
constat  that  others  will  not  shortly  do  sO' 
and  therefore  may  be  provided  for.  The 
law  was  not  passed  for  Pittsburgh  as. 
the  only  city  happening  within  the 
second  class,  but  for  all  cities  having 
the  population  to  bring  them  within 
that  class.  If  I  agree  to  sell  all  my 
lands  at  a  certain  rate  according  to  a 
classification  of  tracts  I  have  adopted,, 
and  only  one  tract  falls  within  the  rate 
of  a  given  class,  will  any  one  be  guilty 
of  the  absurdity  of  saj'ing  that  it  is  not 
governed  by  my  classification  ?  The 
motives  of  those  who  passed  the  law 
are  not  involved.  Suppose  .they  did 
perceive  that  Philadelphia  was  the  only 
city  falling  within  the  first  class,  and 
Pittsburgh  the  only  one  in  the  second, 
yet  the  motive  influencing  that  classifi- 
cation cannot  be  inquired  into.     It  the 
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constitutional  prohibition. ^      There   can  be  no  proper  classifica- 
tion, however,  except  by  population.     Geographical  distinctions 


power  to  classify  for  wise  purposes 
exists,  that  ends  the  matter."' 

In  Wilkesbarre  v.  Meyers,  113  Pa. 
St.  395;  15  Am.  &  Eng.  Corp.  Cas.  53, 
it  appeared  that  an  act  was  passed  en- 
larging the  jurisdiction  of  justices  of 
peace  with  the  proviso  that  it  shall  not 
apply  to  magistrates  in  cities  of  the  first 
class.  Philadelphia  is  the  only  city  of 
the  first  class  in  the  State,  and  the  con- 
stitution, by  article  5,  §  I3,  limits  the 
jurisdiction  of  magistrates  in  Philadel- 
phia. Held,  that  the  word  "Philadel- 
phia," in  place  of  the  words  "cities  of  the 
first  class,"  in  the  proviso,  was  intended 
to  refer  only  to  Philadelphia,  and  that, 
therefore,  tlie  act  was  constitutional,  be- 
ing general,  and  excepting  only  the  city 
which  the  constitution  excepted. 

Where  a  statute  is  general  in  its 
terms,  and  its  sole  effect  is  to  remove  in 
some  degree  the  differences  existing  in 
the  various  regi-ilations  of  internal 
affairs  of  towns  or  counties,  and  to 
subject  those  affairs  to  the  operation  of 
a  general  law,  then  the  statute  is  not 
special  or  local  in  the  constitutional 
sense,  although  the  pre-existing  legal 
conditions  were  such  that  it  would 
effect  a  change  in  only  one  town  or 
county.  State  v.  Govern,  47  N.  J.  L. 
36S.  See  also  State  v.  Hoagland,  51  N. 
J.  L.  66.  Compare  Earie  v.  Board  of 
Education,  ^5  Cal.  489;  State  v.  Herr- 
man,  75  Mo.  340;  Scowden's  Appeal, 
96  Fa.  St.  422. 

1.  Thus,  the  legislature  of  Kansas 
passed  an  act  which  by  its  terms  was 
inapplicable  to  cities  of  the  first  and 
third  classes.  There  were  but  ten 
cities  of  the  second  class  in  the  State, 
and  by  the  terms  of  the  act  it  applied 
only  to  such  of  said  cities  as  contained 
over  8,000  inhabitants.  This  practically 
limited  the  operation  of  the  act  to  three 
particular  cities.  Held,  that  the  court 
would  take  judicial  notice  of  all  the 
facts  above  set  forth,  and  that  in  view 
of  them  the  act  was  clearly  unconstitu- 
tional as  a  piece  of  special  legislation. 
Topeka  v.  Gillett,  35  Kan.  431;  5  Am. 
&  Eng.  Corp.  Cas.  290. 

In  Ohio,  an  act  conferring  certain 
powers  on  cities  having  at  the  last  fed- 
eral census  a  population  of  16,512  and 
no  more,  was  held  simply  to  designate 
the  city  of  Akron,  as  Akron  was  the 
only  city  of  that  census  having  that 
population,  and    therefore  unconstitu- 


tional. State  V.  Anderson,  44  Ohio 
St.  247;  and  in  State  v.  Pugh,  43  Ohio 
St.  98,  it  was  held  that  an  act  to  reor- 
ganize and  consolidate  cities  of  the  first 
grade  of  the  second  class  was  invalid, 
the  city  of  Columbus  being  the  only 
city  in  the  State  having  the  population 
named  at  the  last  federal  census,  and 
the  act,  therefore,  applied  alone  to  that 
city,  and  never  could  apply  to  any 
other.  "The  effect  of  the  act  would 
have  been  precisely  the  same  if  the  citv 
had  been  designated  by  name  instead  of 
by  the  circumlocution  employed." 

In  Earle  v.  Board  of  Education,  55 
Cal.  489,  an  act  relating  to  salaries  of 
school  teachers  in  cities  having  100,000 
inhabitants  or  more,  there  being  only 
one  city  in  the  State  having  so  large  a 
population,  was  held  local  in  its  charac- 
ter, and  therefore  unconstitutional. 

In  State  v.  Herrman,  75  Mo.  340,  the 
"Notary  Act"  applying  to  all  cities 
having  a  population  of  "100,000  inhabit- 
ants or  more,"  was  held  invalid.  The 
court  took  judicial  notice  of  the  popula- 
tion of  localities  within  the  State  as  as- 
certained by  the  census,  and  held  that 
the  statute  having  operation  within  one 
city  only  (St.  Louis)  was  to  be  re- 
garded as  intended  for  that  city,  and 
was,  therefore,  a  special  act  and  void. 

In  Scowden's  Appeal,  96  Pa.  St.  422, 
"an  act  entitled  an  get  to  provide  for 
the  holding  of  courts  in  certain  cities  of 
this  commonwealth"  provided  that  in 
all  counties  containing  a  population  of 
not  less  than  60,000  inhabitants,  and  in 
which  there  is  now  or  may  hereafter  be, 
any  incorporated  city  of  the  fifth  class, 
it  shall  be  th«  duty  of  the  president 
judge,  upon  the  application  of  the 
mayor  and  councils  of  such  incorpo- 
rated city,  to  make  an  order  for  the 
holding  of  one  week  of  covirt  or  more, 
if  necessary  in  said  cit^'.  Held,  that 
the  act  was  unconstitutional  and  void. 
Paxson,  J.,  characterized  it  as  one  of 
the  most  vicious  forms  of  special  legis- 
lation. 

In  Richards  v.  Hammer,  42  N.  J.  L. 
435,  a  statute  was  declared  unconstitu- 
tional, on  the  ground  that  it  was  a 
special  and  local  law,  regulating  the  in- 
ternal affairs  of  two  cities,  as  it  appeared 
that  it  applied  only  to  those  two  cities, 
and  that  it  never  could  apply  to  any 
others.  And  see  Council  Grove,  20 
Kan.  619;   Devine  v.  Commissioners  of 
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can.not  be  resorted  to  without  entering  the  domain  of  special 
legislation.^  Nor  is  the  designation  of  particular  certificates  of 
indebtedness  a  sufficient  basis  for  the  classification.*  And,  gener- 
ally, if  the  act  chooses  characteristics  and  incidents,  as  marking  a 
distinct  class,  of  too  special,  restrictive,  and  unimportant  a  charac- 
ter, then  it  will  not  have  the  quality  of  a  general  law,*     Whether 


Cook  Co.,  84  111.  590;  State  v.  Mitchell, 
31  Ohio  St.  592;  Anderson  v.  Trenton, 
42  N.J.  L.  486;  Couteri  i'.  New  Bruns- 
wick, 44  N.  J.  L.  58;  Appeal  of  Ayers, 
122  Pa,  St.  266. 

1.  Com.  V.  Patton,  88  Pa.  St.  258. 

Eopulatiou — How  Shown. — The  popu- 
lation of  a  town  in  18S0  may  be  shown 
by  the  compendium  of  the  tenth  census, 
printed  by  the  authority  of  congress. 
Fulham  v.  Howe,  60  Vt.  351;  23  Am. 
&  Eng.  Corp.  Cas,  400. 

2,  The  New  Jersey  statute  approved 
April  7,  1887  (P.  L.  138))  which  pro- 
vides "that  whenever  in  any  county  of 
this  State  certificates  of  indebtedness 
have  been  heretofore  lawfully  issued  for 
the  purpose  of  constructing  or  improv- 
ing one  or  more  roads  or  avenues  run- 
ning through  or  in  sucli  county,  for  the 
pa^'ment  of  which  certificates  such 
county  was  by  law  authorized  to  be- 
come obligated,"  such  certificates  shall 
be  paid  by  that  county,  is  held  to  be  in 
contravention  of  art.  4,  §  7,  par.  11,  of 
the  constitution,  which  provides  that 
the  legislature  shall  not  pass  a  private, 
local  or  special  law  to  regulate  the  in- 
ternal affairs  of  a  town  or  county. 
Board  of  Chosen  Freeholders'  v.  Buck, 
51  N.J.  L.  155;  26  Am.  &  Eng.  Corp. 
Cas.  531. 

"The  true  principle  of  classifloatlon 
requires  something  more  than  a  mere 
designation  by  such  characteristics  as 
will  serve  to  classify,  for  the  character- 
istics which  will  thus  serve  as  the  basis 
of  classification  must  be  of  such  a  na- 
ture as  to  mark  the  object  so  desig- 
nated as  peculiarly  requiring  exclusive 
legislation.  There  must  be  substantial 
distinction,  having  a  reference  to  the 
subject-matter  of  the  proposed  legisla- 
tion, between  the  objects  or  places  em- 
braced in  such  legislation  and  the  ob- 
jects or  places  excluded.  The  marks 
of  distinction  on  which  the  classifica- 
tion is  founded  must  be  such,  in  the  na- 
ture of  things,  as  will  in  some  reason- 
able degree,  at  least,  account  for  or 
justify  the  restriction  of  the  legislation." 
Beasley,  C.  J.,  in  State  v.  Hammer,  42 
N.  J.  L.  435;  affirmed  44  N.  J.  L.  667. 
Stee  also  Van  Riper  v.  Parsons,  40  N. 


J.  L.  123;  29  Am.  Rep.  210;  State  v. 
New  Brunswick,  42  N.  J.  L.  54;  Zeigler 
V.  Gaddis,  44  N.  J.  L.  363;  Anderson  v. 
Trenton,  42  N.  J.  L.  486;  Long  Bi-anch 
V.  Sloane,  49  N.  J.  L.  356. 

The  distinction  is  to  be  observed  be- 
tween classifications  which  are  merely 
illusory  and  those  which  are  of  such  a 
nature,  and  founded  on  such  qualities  or 
characteristics,  as  make  the  objects  to 
which  the  legislation  applies  a  distinct 
class  by  itself  State  v.  New  Bruns- 
wick, 42  N,  J.  L.  51.  There  must  be 
something  in  the  situation,  or  circum- 
stances of  the  places  embraced  hj  the 
legislative  enactment,  which  would  ren- 
der like  powers,  if  granted,  inappropri- 
ate to  and  unavailable  for  other  like 
political  districts.  Van  Giesen  v. 
Bloomfield,  18  Vroom  (N.J.)  442;  and 
see  Atlantic  City  Water  Co.  v.  Con- 
sumers' Water  Co.,  44  N.  J.  Eq.  427;  24 
Am.  &  Eng.  Corp.  Cas.  629. 

3.  Atlantic  City  Water  Works  Co. 
V.  Consumers'  Water  Co.,  44  N.J.  Eq. 
427;  24  Am.  &  Eng.  Corp.  Cas.  629. 

As  in  Randolph  v.  Wood,  49  N.  J.  L. 
85,  where  tlie  provision  was  that  there 
should  be  a  councilman  at  large  in 
cities  of  not  less  than  10,000  inhabit- 
ants, divided  into  not  less  than  two, 
nor  more  than  three,  wards,  and  which 
then,  by  law,  had  twelve  councilmen. 
See  also  Closson  t;.  Trenton,  48  N.J. 
L.  438;  Long  Branch  v.  Sloane,  49  N. 
J.  L.  356. 

In  Gibbs  v.  Morgan,  39  N.  J.  Eq.  126, 
where  the  statute  provided  that  in  all 
counties  where  county'  clerks  were,  at 
the  passage  of  the  act.  paid  by  annual 
salary,  the  deputy  clerk  should  receive 
the  salarv  of  $2,000  per  annum,  it  was 
held  that  the  fact  that  the  clerk  was 
paid  a  salary  did  not  constitute  an  ap- 
propriate and  reasonable  basis  of  classi- 
fication. 

In  Ernst  v.  Morgan,  39  N.  J.  Eq. 
391,  where  the  design,  of  the  statute 
was  to  provide  for  an  assistant  county 
clerk  in  counties  of  more  than  60,000 
inhabitants,  and  in  which  the  legal  fees 
of  the  county  clerks  were  paid  for  the 
use  of  the  county,  it  was  held  that  the 
basis  of  the  classification  did  not  mark 
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or  not  the  classification  is  authorized  by  the  constitution  is  for 
the  courts  to  determine.^ 

When  a  city  of  one  class  is  made  a  city  of  another  class 
the  old  officers  continue  to  serve  as  such  until  new  ones  are 
elected,  and  the  old  ordinances  continue  in  force  until  new  ones 
are  adopted.^ 

The  court  will  take  judicial  notice  of  the  class  to  which  a  city 
belongs,  and  the  city  becomes  a  member  of  its  proper  class  with- 
out anything  done  on  its  part.^ 

3.  Limitation — Rights  Under  Grants  and  Contracts. — While  pub- 
lic or  municipal  corporations  are  subject  at  all  times  to  the  con- 
trol of  the  legislature,  yet  a  grant  may  be  made  to,  or  a  contract 
with  a  public  corporation  for  purposes  of  private  advantage 
Avhich  cannot  be  subsequently  impaired  or  resumed.  And,  al- 
though the  public  may  derive  a  common  benefit  therefrom,  the 
corporation  stands  on  the  same  footing  as  respects  such  grant,  or 
contract,  as  would  any  body  of  persons  upon  whom  like  privi- 
leges were  conferred.*     The  power  of  taxation,    however,    con- 


a  class  peculiarly  requiring  exclusive 
legislation 

"  A  law  framed  in  general  terms,  re- 
stricted to  no  locality,  and  operating 
equally  upon  all  of  a  group  of  objects, 
which,  having  regard  to  the  purposes 
of  the  legislation,  are  distinguished  by 
characteristics  sufficiently  marked  and 
important  to  make  them  a  class  by 
themselves,  is  not  a  special  or  local 
law,  but  a  general  law.  Van  Riper  v. 
Parsons,  40  N.J.  L.  123;  29  Am.  Rep. 
210.  See  also  Johnson  v.  Martin,  75 
Tex.  33,  where  an  act  providing  for 
public  weighers  in  certain  cities,  ac- 
cording to  the  amount  of  cotton 
shipped,  was  held  valid. 

1.  Appeal  of  Ayars,  122  Pa.  St.  266. 

2.  Ritchie  v.  South  Topeka,  38  Kan. 
368. 

3.  People  V.  Page  (Utah),  29  Am.  & 
Eng.  Corp.  Cas.  57. 

1.  Richland  Co.  v.  Lawrence  Co.,  12 
111.  i;  Touchard  v.  Touchard,  s  Cal. 
306. 

In  People  v.  Hurlburt,  24  Mich.  44; 
9  Am.  Rep.  103,  Judge  Cooley  said: 
"These  (municipal)  corporations  are  of 
two-fold  character;  the  one  public  as 
regards  the  State  at  large,  in  so  far  as 
they  are  its  agents  in  government,  the 
other  private  in  so  far  as  they  are  to 
provide  the  local  necessities  and  con- 
veniences for  their  own  citizens 
^s  to  the  acquisitions  that  they  may 
make  in  their  latter  capacity  as  mere 
corporations,  it  is  neither  just  nor  is  it 
competent  for  the   legislature  to  take 


away  or  to  deprive  the  local  commu- 
nity of  the  benefit  thereof  . 
Conceding  to  the  State  the  authority 
to  shape  the  municipal  organizations  at 
its  will,  it  would  follow  that  a  similar 
power  of  control  might  be  exercised  by 
the  State  as  regards  the  property  which 
the  corporation  has  acquired,  or  the 
rights  in  the  nature  of  property  which 
have  been  conferred  upon  it.  There 
are  cases  which  assert  such  power,  but 
they  are  opposed  to  what  seem  to  me 
the  best  authorities,  as  well  as  the 
soundest  reason  The  municipalitj',  as 
an  agent  of  government,  is  one  thing; 
the  corporation,  as  an  owner  of  prop- 
erty, is  in  some  particulars  to  be  re- 
garded in  a  very  different  light."  See 
also  opinion  of  same  judge  in  People  v. 
Detroit,  28  Mich.  228;  15  Am.  Rep. 
202. 

The  Supreme  Court  of  the  United 
States  held  at  an  earl3'  day  that  grants 
of  property  to  public  corporations 
could  not  be  resumed  by  the  sover- 
eignty. Terrett  v.  Ta3'lor,  9  Cranch 
(U.  S.)  43;  Town  of  Pawlet  v.  Clark, 
9  Cranch  (U.  S.)  292;  and  see  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
(U.  S.)  694. 

In  Western  Savings  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  185;  72  Am. 
Dec.  730,  it  was  held  that  whenever 
a  municipal  corporation  engages  in 
things  not  public  in  their  nature,  it  acts 
as  a  private  individual — no  longer  leg- 
islates, but  contracts — and  is  as  much 
bound  by   its    engagements  as  is  a  pri- 
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ferred  upon  a  municipal  corporation  by  its  charter,  is  merely  a 
delegated  trust,  and  not  a  contract  between  the  State  and  such 
corporation,  securing  to  the  latter  an  absolute  power  of  taxation 
beyond  the  control  of  the  legislature.  Hence  a  statute  exempt- 
ing certain  property  from  municipal  taxation  is  not  unconstitu- 
tional.^ And  a  provision  in  a  city  charter  regulating  the  amount 
of  taxes  which  may  be  assessed  upon  agricultural  lands  within 
the  city  limits  is  not  a  contract,  a,nd  may  be  changed  by  amend- 
ment.^ 

4.  Where  Creditors  Are  Affected. — Where  a  municipal  corporation 
has  entered  into  contracts  or  becomes  indebted,  the  power  of  the 
legislature  over  it  does  not  authorize  the  impairment  of  any  of 


vate  person.  It  is  not  in  the  power  of 
the  legislature,  therefore,  to  authorize 
the  violation  of  such  a  contract. 

In  Grogan  v.  San  Francisco,  i8  Cal. 
590.  it  was  held  that  when  the  State  en- 
ters into  a  contract  with  a  municipal 
corporation  the  subordinate  relation  of 
the  corporation  ceases,  and  that  an 
equalit}'  arises  which  exists  between  all 
contracting  parties.  The  control  of  the 
legislature  over  the  corporation  can  be 
exercised  only  irj  subordination  to  the 
principle  which  secures  the  inviolability 
of  contracts.  See  also  People  v.  In- 
gersoU,  58  N.  Y.  i;  17  Am.  Rep.  17S; 
People  V.  Fields,  58  N.  Y.  491;  People 
V.  Briggs,  50  N.  Y.  553;  Sangamon  Co. 
V.  Springfield,  63  111.  66;  Montpelier  v. 
East  Montpelier,  29  Vt.  12;  67  Am. 
Dec.  748;  State  v.  Springfield  Town- 
ship, 6  Ind.  83;  Small  v.  Danville,  51 
Me.  359;  Western  College  of  Medicine 
V.  Cleveland,  12  Ohio  St.  375;  Howe  v. 
New  Orleans,  12  La.  An.  481;  Nichol 
V.  Nashville,  g  Humph.  (Tenn.)  252. 

In  Trustees  of  Aberdeen  Academy  v. 
Aberdeen,  13  S.  &  M.  (Miss.)  645,  it 
was  held  that  a  town,  by  its  charter, 
had  a  vested  right  in  the  profits  arising 
from  licences  to  sell  spirituous  liquors, 
and  that  an  act  directing  that  the 
money  thus  raised  be  paid  to  an  acad- 
emy was  unconstitutional.  It  is  said, 
however,  that  this  doctrine  is  not  in 
harraonj'  with  the  decisions.  Dillon 
Mun.  Corp.  (4th  ed.),  p.  85  n.;  Indian- 
apolis V.  Indianapolis  Home  etc.,  50 
Ind.  215. 

Where  a  State  issued  bonds,  a  por- 
tion of  which  were  assigned  to  a  town, 
"to  be  devoted  exclusively  toward  the 
reimbursement  of  the  expenditures  in- 
curred by  the  town  for  war  purposes 
during  the  rebellion,"  the  assignment  of 
such  bonds  was  an  unqualified  and  un- 
encumbered grant  of  the   same  to   the 


town,  possessing  all  the  incidents  of  an 
executed  and  irrevocable  contract,  and 
a  subsequent  act  declaring  a  portion  of 
such  fund  to  "belong  to  and  be  the 
property  of"  certain  individuals,  was 
held  invalid  because  contrary  to  art.  i, 
§  10  of  the  constitution  of  the  United 
States,  declaring  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  con- 
tracts. 1873,  Spaulding  v.  Andover,  54 
N.  H.  38. 

But  in  People  v.  Vanderbilt,  26  N. 
Y.  2S7,  it  was  held  that  the  act  of  1821 
for  extending  the  battery  of  the  city  of 
New  York,  was  not  a  contract;  so  far" 
as  it  gave  the  city  the  title  to  the  lands 
under  the  waters  of  the  Hudson,  it  was 
a  mere  transfer  to  the  city  authorities 
of  the  public  trust  and  of  the  title  as 
ancillarj'  to  its  execution.  Compare- 
also  Darlington  v.  Mayor  etc.  of  N.  Y., 
31  N.  Y.  164;  Bass  V.  Fontleroy,  11 
Tex.  69S. 

Ferry  Franchises. — In  Town  of  East 
Hartford  v.  Hartford  Bridge  Co.,  10 
How.  (U.  S.)  511,  it  was  held  that  an 
act  of  a  city  legislature  discontinuing  a 
ferry  for  which  it  had  previously 
granted  a  town  a  franchise,  was  not  a 
law  impairing  the  obligation  of  a  con- 
tract. See  also  same  case,  16  Conn. 
149;  Trustees  of  Schools  v.  Tatman,  13 
111.  27.  And  in  Police  Jury  v.  Shreve- 
port,  5  La.  An.  661,  it  was  held  that  an 
act  incorporating  the  town  of  Shreve- 
port,  and  giving  the  municipal  authori- 
ties exclusive  right  to  establish  ferries 
across  Red  River,  did  not  create  a  con- 
tract or  vested  rights  in  that  corpora- 
tion, which  the  legislature  could  not 
constitutionally  change  or  annul. 

1.  Richmond  v.  Richmond  etc.  R. 
Co.,  21  Graft.  (Va.)  604.  See  Taxa- 
tion. 

2.  Washburn  v.  Oskosh,  60  Wis.  453V 
5  Am.  &  Eng.  Corp.  Cas.  517. 
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the  rights  of  creditors.^  Thus,  the  prohibition  to  levy  taxes, 
after  credit  has  been  given  on  the  faith  of  the  taxing  power, 
and  when  persons  dealing  with  the  municipality  must  have 
looked  to  that  as  the  means  of  compelling  payment,  is  a  destruc- 
tion of  the  creditor's  remedy,  and  is  beyond  the  power  possessed 
by  the  legislature.*     But  it  appears  that  a  mere  alteration  in  the 


1.  Western  Savings  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175;  72  Am. 
Dec.  730;  Williams'  Appeal,  72  Pa.  St. 
214;  Milner  t'.  Pensacola,  2  Woods.  (U. 
S.)632;  Board  of  Liquidators  v.  Mu- 
nicipality No.  One,  6  La.  An.  2i;  Boyd 
V.  Chambers,  78  Ky.  140;  Smith  v. 
Morse,  ^  Cal.  524;  People  v.  Bond,  10 
Cal.  563;  People  v.  Wood,  7  Ca(.  579; 
Smith  V.  Appleton,  19  Wis.  468;  State 
V.  Miller,  67  Mo.  604;  Lee  Co.  v. 
Rogers,  7  Wall.  (U.  S.)  181;  Furman 
V.  Nichol,  8  Wall.  (U.  S.)  44;  Blanch- 
ard  V.  Bissell,  11  Ohio  96;  Layton  v. 
New  Orleans,  12  La.  An.  515;  Town  of 
Mount  Pleasant  v.  Beckwith,  100  U.  S. 
514.    See  Municipal  Securities. 

Where  bonds  were  issued  to  raise 
funds  for  the  compensation  paid  for 
land  taken  for  a  public  park,  the  lands 
being  pledged  for  the  pa3'ment  of  such 
bonds,  a  subsequent  act  of  the  legisla- 
ture authorizing  a  sale  of  any  portion 
of  the  park  free  of  all  liens  existing  by 
virtue  of  the  original  act,  is  unconstitu- 
tional, as  impairing  the  obligation  of 
contracts.  Brookl3'n  Park  Commrs. 
V.  Armstrong,  45  N.  Y.  234;  6  Am. 
Rep.  70. 

N.  J.  Rev.,  p.  3gi,  §  9,  concerning 
executions  against  municipal  corpora- 
tions, was  repealed  by  the  supplement 
of  March  27,  1878,  but  such  repeal  is 
ineffectual  against  prior  creditors,  if  in 
any  substantial  degree  it  impairs  their 
remedy  under  the  repealed  statute. 
State  V.  Elizabeth,  42  N.  J.  L.  79. 
Compare  St.  Louis  v.  Shield,  52  Mo. 
351;  and  in  People  v.  Morse,  43  Cal. 
534,  it  was  held  that  the  legislature  can- 
not require  the  creditor?  of  a  county 
to  surrender  their  evidences  of  indebt- 
edness, and  accept  new  ones  different 
in  terms  from  the  old;  but  it  may  re- 
fuse to  provide  funds  to  pay  any  por- 
tion of  the  old  indebtedness,  unless  the 
creditors  will  accept  new  evidences  in 
place  of  the  old,  and  for  a  less  sum. 

A  statute  not  acting  directly  on  the 
terms  of  the  contract  of  a  municipality, 
but  changing  the  remedy  existing  at 
the  date  of  its  passage,  may  be  consti- 
tutional. Williams'  Appeal,  72  Pa.  St. 
214. 


.  2.  Where  the  charter  of  a  city,  at  the 
time  of  the  issue  and  sale  of  its  bonds, 
made  it  the  duty  of  the  common  coun- 
cil, when  any  judgment  should  be  ren- 
dered against  the  city,  to  levy  and  col- 
lect the  amount  like  other  citv  or  ward 
charges,  and  declared  that  private 
property  within  the  city  should  not  be 
taken  on  execution  to  pay  any  city  d^bt, 
a  subsequent  act  of  the  legislature  pro- 
hibiting the  city  from  levying  such  a 
tax  as  would  be  necessary  to  discharge 
a  judgment  rendered  against  it  for  in- 
terest on  said  bonds,  would  deprive  the 
creditor  of  the  only  efficient  means  of 
collecting  his  debt,  and  would  be  re- 
pugnant to  the  constitution.  State  v. 
Madison,  15  Wis.  33;  Von  Baumbach 
V.  Bade,  9  Wis,  559;  76  Am.  Dec.  283; 
Phelps  f.  Rooney,  9  Wis.  70;  76  Am. 
Dec.  244;  Smith  ik  Appleton,  19  Wis. 
468;  State   V.   Milwaukee,  25   Wis.  122. 

Where  a  statute  authorized  a  munici- 
pal corporation  to  improve  its  streets 
and  make  assessments  on  abutting  lots 
to  pav  the  cost  thereof,  and  it  has, 
after  taking  the  necessary'  steps  re- 
quii"ed  by  law,  and  the  ordinances  gov- 
erning in  such  cases,  made  a  contract 
with  an  individual  to  do  the  work  for  a 
stipulated  price,  and  binding  itself  to 
pay  such  price  in  assessments  under 
such  statute,  which  the  contractor 
agrees  to  accept  in  full  payment,  the 
obligation  of  the  corporation  to  pay  in 
the  manner  stipulated  cannot  be  im- 
paired b^'  a  subsequent  amendment  of 
such  statute,  which  takes  away  the 
power  to  make  an  assessment  equal  to 
the  amount  agreed  to  be  paid.  Goodale 
V.  Fennell,  27  Ohio  St.  426;  22  Am. 
Rep.  321. 

In  Van  Hoifman  v.  Quincj',  4  Wall. 
(U.  S.)  S3J,  it  was  held  by  the  United 
States  supreme  court  that  where  a 
statute  authorized  a  municipal  corpo- 
ration to  issue  bonds  and  levy  a  tax  to 
pay  them,  and  persons  have  bought  and 
paid  value  for  the  bonds,  the  power 
thus  given  of  taxation,  is  a  contract 
within  the  meaning  of  the  constitution, 
and  cannot  be  withdrawn  until  the  con- 
tract is  satisfied.  The  State  and  the 
corporation   in   such   case    are   equally 
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mode  of  levying  the  taxes  is  not  an  impairnaent  of  the  contract 
obligation.^  And  where  the  legislature  authorizes  a  city  to  bor- 
row money,  to  issue  bonds  and  levy  taxes  for  the  payment 
thereof,  it  is  not  precluded  from  modifying  the  taxes,  and  exempt- 
ing property  therefrom.* 

5.  Control  Over  Public  Property. — While  the  private  property  of 
a  municipal  corporation  is  doubtless  protected  by  constitutional 
provisions  the  same  as  the  private  property  of  the  citizen,^  yet, 
over  the  use  of  property  acquired  by  the  exercise  of  the  right  of 
eminent  domain,  or  dedicated  under  statutes  to  public  use,  where 
the  soil,  the  fee,  passes  from  the  dedicator,  the  legislature,  so  far 
as  regards  the  rights  of  public  corporations,  possesses  an  unlim- 
ited control.''  But  the  legislature  cannot  transfer  to  a  new  civil 
department  the  property  of  an  existing  municipality  without 
compensation  or  its  consent." 


bound,  and  a  subsequent  statute,  which 
repeals  or  restricts  the  power  of  taxa- 
tion so  previousl^^  given,  is,  in  so  far  as 
it  affects  bonds  bouglit  and  Iield  under 
these  circumstances,  a  nullity.  In  such 
case  it  is  the  duty  of  the  corporation  to 
impose  and  collect  the  taxes  in  all  re- 
spects as  if  the  second  statute  had  not 
been  passed,  and  if  it  does  not  perform 
that  duty  mandamus  will  lie  to  compel 
it.  See  also  Lansing  v.  Countj'  Treas- 
urer, I  Dill.  (C.  C.)  i;22;  Muscatine  v. 
Mississippi  etc.  R,  Co.,  i  Dill.  (C.  C.) 
536;  United  States  v.  Muscatine,  S 
Wall.  (U.S.)  575. 

1.  People  V.  Bond,  10  Cal.  563. 

2.  Oilman  v.  Sheboygan,  2  Black 
(U.  S.)  510;  I  Dillon  Mun.  Corp.  (4th 
ed.),  i)  70. 

3.  New  Orleans  etc.  R.  Co.  v.  New 
Orleans,  26  La,  An.  478. 

In  this  case  it  is  said  that  a  munici- 
pal corporation  possesses  two  classes  of 
powers  and  two  classes  of  rights,  public 
and  private.  In  all  that  relates  to  one 
class  it  is  merely  the  agent  of  the  State 
and  subject  to  its  control.  Inthe  other, 
it  is  the  agent  of  the  inhabitants  of  the 
place;  the  corporators:  maintains  the 
character  and  relations  of  individuals, 
and  is  not  subject  to  the  absolute  con- 
trol of  the  legislature,  its  creator. 
Among  this  latter  class  is  the  right  to 
acquire,  hold,  and  dispose  of  property, 
— to  sue  and  be  sued,  etc. — ^just  as  cer- 
tain rights  are  conferred  on  private 
corporations  and  persons,  not  sui  juris, 
such  as  minors  and  married  women, 
but  are  not  afterwards,  as  long  as  they 
exist,  under  legislative  control.  And 
see  Atkins  t<.  Randolph,  31  Vt.  226. 

4.  Clinton  v.   Cedar  Rapids  etc.  R 


Co.,  24  Iowa  455,  holding  that  where 
the  fee  of  the  streets  in  a  city  is  vested 
in  the  corporation  in  trust  for  the  pub- 
lic, the  legislature  may  authorize  them 
to  be  used  by  a  railroad  company 
in  the  construction  of  its  road  without 
the  consent  of  .the  city  and  without 
compensation. 

In  People  v.  Kerr,  27  N.  Y.  188,  it 
appeared  that  the  fee  of  the  streets  of 
New  York  city  was  vested  in  the  cor- 
poration in  trust  for  the  public.  It  was 
held  by  the  court  that  the  city  held  this 
fee  in  trust  for  the  public  use  of  all  the 
people  of  the  State,  and  not  as  the  cor- 
porate property  of  the  cit3',  and  that 
the  legislature  rr\ight  constitutionally 
authorize  a  street  railway  to  be  laid  on 
certain  streets  without  the  consent  of 
the  city.  Emott,  J.,  said:  "The  title 
thus  vested  in  the  city  of  New  York  is 
as  directly  under  the  power  and  con- 
trol of  the  legislature,  for  any  public 
purpose,  as  any  property  held  directly 
by  the  State,  or  any  public  bodj'  or 
ofBcers,  and  its  application  cannot  be 
challenged  by  a  corporation  which,  in 
respect  to  such  property,  at  least,  is  a 
mere  agent  of  the  sovereign  power  of 
the  people."  See  also  Wager  v.  Troy 
Union  R.  Co.,  25  N.  Y.  526;  Ford  v, 
Chicago  etc.  R.  Co.,  14  Wis.  609;  80 
Am.  Dec.  791;  Mercer  v.  Pittsburgh 
etc.  R.  Co.,  36  Pa.  St.  99;  Mayor  etc. 
V.  Hopkins,  13  La.  An.  326;  Darlington 
V.  Ma'vor  etc.  of  N.  Y.  31  N.  Y.  164; 
88  Am.  Dec.  24S;  Louisville  v.  Uni- 
versity of  Louisville,  15  B.  Mpn.  (Ky.) 
642.  See  Highways,  9  Am.  &  Eng. 
Encvc.  of  Law  411. 

5.' So  held  as  to  a  New  York  statute 
attempting  to  form  of  certain  territory 
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6.  Corporate  Funds  and  Revenues. — The  power  of  appropriation 
which  the  legislature  can  exercise  over  the  revenues  of  the  State 
for  any  purpose  which  it  may  regard  as  calculated  to  promote 
public  good,  it  can  exercise  over  the  revenues  of  a  city,  count]^ 
or  town  for  any  purpose  connected  with  their  past  or  present 
condition,  except  as  such  revenues  may  by  the  law  creating  them 
be  devoted  to  special  purposes. ^ 

7.  Compulsion  as  to  Debts  and  Contracts  and  Payment  of  Claims. — 
The  distinction  between  the  public  and  private  or  local  rights, 
functions  and  franchises  of  municipal  corporations  is  carried  out 
in  matters  relating  to  the  power  of  the  legislature  to  compel  a 
municipality  to  incur  a  debt  or  to  enter  into  a  contract.  In  all 
matters  of  general  or  public  concern,  where  there  is  no  local  right 
to  act  independently  of  the  State,  the  State  may  exercise  comptil- 
sory  authority  and  enforce  the  performance  of  local  duties,  either 
by  employing  local  ofificers  for  the  purpose,  or  through  agents  or 
officers  of  its  own  appointment. ^     But  in  those  duties  of  a  local 


"a  separate  police  district  to  be  known 
as  tile  Niagara:  Police  District"  and  di- 
recting that  all  lock-ups,  etc.,  be  placed 
under  the  control  of  a  certain  board  of 
police.  People  v.  Porter,  26  Hun  (N. 
Y.)  622. 

1.  Blanding  v.  Burr,  13  Cal.  351; 
Creighton  v.  San  Francisco,  42  Cal. 
446;  Home  Ins.  Co.  v.  City  Council  of 
Agusta,  93  U.  S.  116;  Love  v.  Schenck, 
12  Ired.  (N,  Car.)  L.  304;  Lucas  z'. 
Board  etc.  of  Tippecanoe  Co.,  44  Ind. 
524;  Richmond  v.  Richmond  etc.  R. 
Co.,  21  Gratt.  (Va.)  604;  Dennis  v. 
Mavnard,  15  111.  477;  Sangamon  Co.  v. 
Springfield,  63  111.  66;  County  of  Rich- 
land V.  County  of  Lawrence,  12  111.  i; 
People  V.  Ingersoll,  58  N.  Y.  i;  Spauld- 
ing  V.  Andover,  54  N.  H.  38.  Compare 
Trustees  of  Aberdeen  Academy  v. 
Aberdeen,  13  S.  &  M.  (Miss;)  645. 

The  revenues  of  a  county  are  not  the 
property  of  the  county  in  the  sense  in 
which  that  of  a  private  person  or  cor- 
poration is  regarded.  The  whole  State 
has  an  interest  in  the  revenue  of  a 
county,  and  for  the  public  good  the 
legislature  must  have  the  power  to  di- 
rect its  application.  An  act,  therefore, 
amending  the  charter  of  the  city  ot 
Springfield,  and  providing  that  after 
certain  expenditures  are  allowed  the 
county  of  Sangamon  and  the  city,  the 
surplus  of  the  county  taxes  shall  be 
divided  between  the  city  and  the  county 
in  proportion  to  the  amount  collected 
from  each,  the  city's  portion  to  be  ap- 
plied in  repairing  streets,  and  building 
and  repairing  bridges  in  the  city,  is  not 


unconstitutional.  People  v.  Power,  25 
111.  187. 

It  is  the  undoubted  right  of  the  legis- 
lature to  repeal  so  much  of  an  act  in- 
corporating a  city  as  gives  authority  to 
its  officers  to  grant  licences  for  the  sale 
of  ardent  spirits;  whether  the  monej'  to 
be  deri\'ed  from  the  sale  of  such  licences 
was  especially  appropriated  to  the  sup- 
port of  paupers,  or  otherwise.  Gutz- 
weller  v.  People,  14  111.  142. 

The  Indianapolis  Home  for  Friend- 
less Women  is  so  far  a  public  corpora- 
tion, or  institution,  that  an  appropria- 
tion bj'  the  legislature  of  certain  fines, 
etc.,  collected  for  the  violation  of  cer- 
tain city  ordinances,  to  its  support,  is 
not  the  appropriation  of  money  to  a 
private  purpose.  Indianapolis  v.  In- 
dianapolis Home  etc.,  50  Ind.  215. 

2.  People  V.  Detroit,  28  Mich.  228;  15 
Am.  Rep.  202,  CooLEY,  J.  said:  "The 
proposition  which  asserts  the  amplitude 
of  legislative  control  over  municipal 
corporations,  when  confined,  as  it 
should  be,  to  such  corporations  as 
agencies  of  the  State  in  its  government, 
is  entirely  sound.  They  are  not  cre- 
ated exclusively  for  that  purpose,  but 
have  other  objects  and  purposes  pecu- 
liarly local,  and  in  which  the  State  at 
large,  except  in  conferring  the  power 
and  regulating  its  exercise,  is  legally  no 
more  concerned  than  it  is  in  the  indi- 
vidual and  private  concerns  of  its  sev- 
eral citizens."  And  see  People  v. 
Batchelor,  53  N.  Y.  128;  13  Am.  Rep. 
480;  Hagar  v.  Supervisors  of  Y'olo  Co., 
47  Cal.  233;  Green  v.  Swift,  47  Cal.  536. 


Legislative 


MUNICIPAL  CORPORATIONS. 


Control. 


nature  which  can  for  the  most  part  be  best  performed  through 
.the  usual  city,  township  and  county  organizations,  or  when  a 
local  convenience  or  need  is  to  be  supplied  in  which  the  people 
of  the  State  at  large,  or  any  portion  thereof  outside  the  corporate 
limits  are  not  concerned,  the  State  cannot  authorize  a  contract  to 
be  made,  or  create  a  debt,  without  the  consent  of  the  corporation.* 


Canals. — An  act  of  the  legislature 
imposing  a  tax  upon  a  local  district  of 
tlie  State  in  reference  to  a  public  im- 
provement, such  as  a  canal,  is  valid 
and  constitutional.  Thomas  t).  Leland, 
24  Wend.  (N.  Y.)  65.  Caldwell  v. 
Justices  of  Burke,  4  Jones  (N.  Car.) 
Eq. 323 

highways. — In  People  v.  Flagg,  46 
N.  Y.,  401.  it  was  held  that  an  act 
requiring  the  town  of  Yonkers,  with- 
out its  consent,  to  issue  bonds  for  rais- 
ing money  which  was  to  be  expended 
in  the  construction  of  highways  in  the 
town,  in  the  manner  prescribed  by  the 
act,  is  constitutional.  This  was  so 
determined  upon  the  ground,  that  the 
making  and  improving  the  puljlic  high- 
wavs  and  providing  the  means  therefor 
were  appropriate  subjects  of  legislation, 
and  that  the  act  was  the  mere  exercise 
of  the  unquestioned  power  of  the  legis- 
lature to  determine  what  highways 
would  be  constructed,  and  of  the  tax- 
ing power  in  providing  means  to  defray 
the  expenses  incurred  in  their  construc- 
tion. And  in  I^eople  v.  Board  of  Super- 
visors of  San  Luis  Obispo,  50  Cal.  561, 
it  was  held  that  the  legislature  has  the 
constitutional  power  to  pass  an  act 
requiring  boards  of  supervisors  of 
counties  to  issue  and  sell  countybonds 
for  the  purpose  of  raising  money  to 
improve  roads  in  a  county.  And  see 
People  V.  Power,  25  111.  187. 

Bridges. — An  act  of  the  legislature 
providing  for  the  construction  of  a 
bridge  across  a  stream,  the  boundary 
line  between  two  counties  and  between 
two  towns,  and  distributing  the  expense 
in  certain  proportions,  is  valid.  Where, 
in  such  case,  the  act  makes  it  the  duty 
of  the  town  supervisors,  upon  proof  of 
the  completion  and  acceptance  of  the 
bridge,  to  cause  town  orders  to  be 
issued  payable  out  of  any  moneys  in 
the  town  treasury,  for  the  town's  pro- 
portion of  the  expense,  if  they  refused 
upon  proper  demand,  an  action  against 
the  town  lies  as  upon  any  other  abso- 
lute liiibility.  Guilder  v.  Town  of  Ot- 
sego, 20  Minn.  74. 

In  Pumphrey  v.  Mayor  etc.,  of  Balti- 
more, 47  Md.  145;  28  Am.  Rep.  446,  it 


was  held  that  an  act  requiring  the  city 
of  Baltimore  to  take  charge  of  and 
maintain  as'  a  public  highway  a  bridge 
over  Gwynn's  Falls,  was  valid.  And 
in  Carter  v.  Cambridge  etc.  Bridge 
Proprietors,  104  Mass.  236,  it  was  held 
that  a  statute  empowering  commis- 
sioners to  assess  on  one  county,  part  of 
the  expense  of  repairing  a  portion  of  a 
bridge  which  lies  in  another  county,  is 
constitutional.  See  also  Philadelphia 
V.  Field,  58  Pa.  St.  320;  Dennis  v. 
Maynard,  n;  111.  477;  Thomas  v.  Le- 
land, 24  Wend.  (N.  Y.)  65;  United 
States  V.  Baltimore  etc.  R.  Co.,  17 
Wall.  (U    S.)  322. 

Public  Buildings. — In  Kirby  v.  Shaw, 
19  Pa.  St.  258,  it  was  held  that  an  act 
authorizing  the  commissioners  of  a 
county  to  add  a  certain  sum  annually 
"to  the  usual  county  rates  and  levies  of 
the  borough  of  Towanda  in  said  county, 
for  the  purpose  of  defraying  the  ex- 
penses of  erecting  the  court  house  and 
jail,"  then  in  process  of  erection  in  that 
borough,  was  constitutional.  And  in 
San  Francisco  v.  Canavan,  42  Cal.  541, 
it  was  decided  that  the  legislature  has 
the  constitutional  power  to  direct  a  sale 
of  pueblo  lands  owned  b}'  a  municipal 
corporation,  b}'  commissioners,  and  an 
application  of  the  proceeds  to  the  erec- 
tion of  public  buildings.  See  also  Per- 
kins V.  Slack,  86  Pa.  St.  270.  But  in 
Callam  v.  Saginaw,  50  Mich.  7,  it  was 
held  that  the  legislature  cannot  compel 
a  cit}'  to  bear  the  whole  expense  of  a 
count}'  building. 

Docks  and  Wharves. — The  legislature 
may  of  its  own  will  impose  upon  muni- 
cipal bodies  duties  involving  the  outlay 
of  money  in  improvements,  such  as 
establishing  docks,  wharves,  etc.  Eaton 
etc.  R.  Co.  V.  Central  R.  Co.  of  N.  J., 
52  N.J.  L.  267;  31  Am.  &  Eng.  Corp. 
Cas.  262.  ' 

1.  It  is  only  with  the  citizens  or  the 
corporate  authorities  to  determine 
whether  they  will  incur  a  debt  or  levy 
taxes  for  corporate  purposes.  Dunno- 
van  V.  Green,  57  111.  63;  People  v. 
Chicago,  51  111.  17;  Harward  v.  St. 
Clair  etc'  Levee  &  Drainage  Co.,  51 
111.  130;  Cairo  etc.  R.  Co.  v.  Sparta,  77 
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It  is  competent  also  for  the  legislature  to  impose  upon  a  city  or 
other  municipality  the  payment  of  claims,  just  in  themselves,  and 
for  which  an  equivalent  has  been  received,  but  which,  from  some 
•cause,  cannot  be  enforced  at  law.*     But,  of  course,  the  legislature 

111.  i;05;  Marshall  v.  Silliman,  6i  111. 
225.  Compare  State  v.  Tappan,  29 
Wis.  664;  9  Am  Rep.  622,  where  the 
question  whether  the  legislature  may 
compel  a  town  or  city  to  make  a  cer- 
tain municipal  improvement  within  its 
limits,  or  to  pay  for  one  already  made 
■was  discussed  but  not  decided. 

In  Bailey  v.  Mayor  etc.  of  N.  Y.,  3 
Hill  (N.  Y.)  531;  38  Am.  Dec.  669,  it 
was  decided  that  a  municipal  corpora- 
tion was  to  be  regarded  as  private  as  to 
its  ownership  of  lands  and  other  prop- 
erty; and  that  the  test  whether  powers 
exercised  by  a  municipal  corporation 
were  public  or  private,  was  whether 
they  were  for  the  benefit  and  emolu- 
ment of  the  corporation,  or  for  public 


purposes. 

In  Atkins  v.  Town  of  Randolph,  31 
Vt.  226,  it  was  held  that  an  act  provid- 
ing for  the  appointment  of  an  agent 
of  the  town,  by  the  county  commis- 
sioner, with  power  to  purchase  liquors 
■on  the  credit  of  the  town,  and  to 
sell  the  same  for  specified  purposes, 
and  account  for  and  pay  over  the  pro- 
ceeds to  the  town,  as  prescribed,  was 
unconstitutional;  and  the  town  not 
having  consented  to  the  appointment, 
or  ratified  the  contract,  was  not  liable 
for  the  liquors  purchased  upon  its 
K;redit  by  such  agent.  This  judgment 
was  based  upon  the  grounds  that  the 
legislative  power  over  municipal  corpo- 
rations is  not  supreme,  and  does  not 
include  the  power  of  compelling  them 
to  enter  into  contracts  of  a  private 
character,  although  such  contract  would 
conduce  to  the  public  good  by  enabling 
the  government  to  suppress  traffic  in 
intoxicating  liquors. 

Gas. — A  city  in  supplying  gas  to  its 
inhabitants  acts  as  a  private  corpora- 
tion. Western  Savings  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175;  72  Am. 
Dec.  730. 

Public  Parks. — In  People  v.  Detroit, 
28  Mich.  22S;  15  Am.  Rep.  202,  it  was 
lield  that  the  people  of  other  parts  of 
the  State,  through  their  representatives, 
have  no  more  authority  to  dictate  to 
the  city  of  Detroit  what  fountains  shall 
be  erected  at  its  expense  for  the  use  of 
its  citizens,  or  at  what  cost  it  shall 
purchase  and  how  it  shall  improve 
■and   embellish   a    park    or    boulevard 


for  the  recreation  and  enjoyment  of 
its  citizens,  than  have  the  rest  of  the 
community  to  dictate  to  an  individual 
what  he  shall  eat,  drink,  or  wear.  And 
in  People  v.  Salomon,  51  111.  27,  it  was 
held  tliat  the  power  of  the  legislature  to 
form  a  district  for  the  special  purpose 
of  establishing  and  maintaining  a  pub- 
lic park,  is  subject  to  the  limitation 
that  a  local  burden  of  that  character 
cannot  be  imposed  upon  the  people  of 
the  district  so  created  without  their 
consent. 

In  people  v.  Mayor  etc.  of  Chicago, 
51  111.  17,  it  was  held  that  under  an  act 
in  relation  to  the  establishment  and 
maintenance  of  Lincoln  Park  in  the 
city  of  Chicago,  i-equiring  the  city  offi- 
cers to  issue  the  bonds  of  the  city  on 
the  simple  requirement  of  the  park 
commissioners  created  by  the  act,  the 
court  will  not  compel  the  issuing  of  the 
bonds  at  the  instance  of  the  commis- 
sioners without  consent  of  the  proper 
authorities  of  the  city. 

Municipal  Aid. — A  mandatory  statute 
requiring  a  town  to  become  a  stock- 
holder in  a  railroad  by  exchanging  its 
bonds -for  stock  upon  terms  prescribed 
bv  the  statute  and  without  its  consent, 
is  unconstitutional.  People  v.  Batche- 
lor,  53  N.  Y.  128;  13  Am.  Rep.  480. 
And  when  a  municipal  corporation 
submits  an  unauthorized  proposition  to 
issue  its  corporate  bonds  in  the  aid  of  a 
railway  compan3%  which  is  carried, 
and  which  therefore  imposes  no  liability 
on  the  corporation,  it  is  not  within  the 
constitutional  power  of  the  legislature 
to  validate  such  vote  so  as  to  compel 
the  issue  of  the  bonds  voted.  Under 
such  law  the  body  might  issue  its  bonds 
if  it  so  desired,  but  cannot  be  compelled 
to  do  so.     Cairo  etc.  R.  Co.  v.  Sparta, 

77  111-  505- 

Police  Commissioners.— An  act  pro- 
viding for  the  appointment  of  police 
commissioners  for  the  city  of  East  St. 
Louis,  was  held  to  be  unconstitutional 
so  far  as  it  authorized  such  commis- 
sioners to  issue  certificates  of  indebted- 
ness against  the  city  without  its  con- 
sent. People  V.  Canty,  55  111.  33; 
Lovingston  v.  Wider,  53  111.  302. 

1.  And  a  law  requiring  a  municipal 
corporation  to  pay  such  a  claim  is  not 
within  the  constitutional  provision  in- 
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hibiting  the  passage  of  a  retroactive 
law.  New  Orleans  v.  Clark,  95  U.S. 
644. 

The  legislature  may  require  county 
commissioners  to  provide  funds  for 
paying  the  valid  indebtedness  of  a 
county,  under  a  contract  for  the  erec- 
tion of  public  buildings  by  issuing  and 
selling  county  bonds.  Commissioners 
of  Jefferson  v.  People,  5  Neb.  127. 

In  Lycoming  v.  Union  Co.,  15  Pa. 
St.  166;  53  Am.  Dec.  575,' it  was  held 
that  an  act  providing  for  the  reimburse- 
ment to  one  county  by  several  counties, 
from  which  certain  cases  had  been  re- 
moved for  trial  by  virtue  of  an  act 
passed  on  the  13th  of  April,  1843,  of 
a  proper  proportion  of  the  expenses 
which  had  been  incurred  by  the  county 
wherein  the  trials  were  held  on  account 
of  State  trials,  is  constitutional. 

In  Sangamon  Co.  v.  Springfield,  63 
111.  66,  it  was  held,  that  when  the  legis- 
lature directs  the  application  of  the 
revenue  of  a  county  to  a  particular 
purpose  or  its  payment  to  any  farty,  a 
duty  is  imposed  and  an  obligation  cre- 
ated upon  the  county. 

In  Brunswick  v.  Litchfield,  2  Me.  28, 
it  was  held  that  where  the  marriage  of 
a  female  pauper  was  rendered  valid  hy 
a  statute,  3'et  her  derivative  settlement 
thus  gained  could  not  operate  to  oblige 
a  town  thus  newly  charged  with  her 
support  to  pay  for  supplies  furnished 
prior  to  the  passage  of  the  act. 

Payment  to  Individual. — The  legisla- 
ture may  so  control  the  affairs  of  a 
municipal  corporation  by  appropriate 
legislation  as  ultimately  to  compel  it, 
out  of  the  funds  in  its  treasury  or  by 
taxation  to  pay  a  demand,  which  in 
good  conscience  it  ought  to  pay,  though 
there  be  no  legal  liability'  to  pay  it. 
Thomas  v.  Leland,  24  Wend.  (N.  Y.) 
61;;  People  V.  Board  of  Supervisors,  70 
N.  Y.  228;  Blanding  v.  Burr,  13  Cal. 
343.  Compare  Hoagland  v.  Sacra- 
mento, 52  Cal.  142.  Thus,  an  act  re- 
quiring the  city  of  San  Francisco  to 
advance  a  sufficient  sum  to  pay  for  the 
services  of  commissioners  emploj'ed  in 
the  ^tension  of  streets  was  held  clearly 
constitutional.  Sinton  v.  Ashbury,  41 
Cal.  525. 

An  act  taxing  the  taxable  property  of 
a  town  to  pay  a  claim  of  a  private  indi- 
vidual against  the  town,  is  not  invalid 
for  the  reason  that  by  a  former  act  the 
question  whether  the  tax  should  be 
levied  to  pay  the  claim  had  been  sub- 
mitted to  the  electors  and  had  been  de- 
termined  by   them   adversely.     Nor  is 
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the  legislature  confined  in  authorizing 
taxation  in  favor  of  individuals  to  cases 
in  which  a  legal  demand  exists  against 
the  State.  Town  of  Guilford'  v.  Che- 
nango Co.,  13  N.Y.  143.  This  case,  how- 
ever, was  criticized  in  Baldwin  v.  NeV 
York,  2  Keyes  (N.  Y.)  387;  i  Abb.  Ct. 
App.  Dec.  75,  it  being  the  opinion  of 
the  court  that  the  legislature  has  noth- 
ing to  do  with  providing  for  claims 
against  municipal  corporations,  unless 
their  validity  is  established  or  con- 
ceded. 

The  power  of  the  legislature  to  ap- 
propriate the  moneys  of  municipal  cor- 
porations in  payment  of  claims  ascer- 
tained by  it  to  be  equitably  due  to  indi- 
viduals, though  such  claims  be  not  en- 
forceable in  the  courts,  depends  largely 
upon  the  legislative  conscience  and  will 
not  be  interfered  with  by  the  judicial 
department  except  in  exceptional  cases. 
Creighton  v.  San  Francisco,  42  Cal. 
446.  If  there  is  no  underlying  moral 
obligation  to  support  legislation  creat- 
ing a  legal  liability,  it  is  the  duty  of  the 
courts  to  declare  such  legislation  un- 
constitutional. If,  however,  there  is 
^ny  moral  obligation  whatever,  the 
question  whether  it  is  sufficient  to  au- 
thorize the  legislature  to  provide  a 
remedy  for  enforcing  it,  is  wholly  a 
matter  of  legislative  discretion.  Craft 
V.  Lofinck,  34  Kan.  365;  11  Am.  & 
Eng.  Corp.  Cas.  21.         , 

In  Brewster  v.  Syracuse,  ig  N.  Y. 
116,  the  legislature  was  held  to  have 
power  to  authorize  the  levj'  of  a  tax  for 
the  purpose  of  paying  to  one  who  had 
constructed  a  municipal  improvement, 
an  addition  to  the  contract  price,  which 
the  corporation  was  forbidden  to  pay 
by  its  charter.  "Although  the  legisla- 
ture in  this  case  was  permissive  and  not 
mandatory,  yet  in  view  of  the  reasoning 
in  that,  and  other  cases,  and  the  decis- 
ions in  Town  of  Guilford  v.  Supervisors 
of  Chenango  Co.,  13  N.  Y.  143,  there 
can  be  little  doubt  but  that  the  latter 
would  have  been  upheld,  had  it  abso- 
lutely directed  the  tax  to  be  levied,  col- 
lected and  paid  over  to  the  contract- 
ors." State  V.  Tappan,  29  Wis.  664;  9 
Am.  Rep.  622. 

In  Wisconsin,  however,  it  is  held 
that  an  act  of  the  legislature  compelling 
thetaxationofatowntopayforthebounty 
to  a  volunteer,  and  the  expenses  of  un- 
successful suits  to  recover  the  same,  is 
not  for  a  municipal  purpose  and  void, 
the  legislature  having  no  authority  to 
pass  a  law  in  which  it  exercises  judicial 
powers  by  determining  the  rights   of 
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has  no  power  to  compel  a  municipality  to  pay  a  claim  made 
against  it  which  it  is  under  no  obligation,  moral  or  equitable,  to 
pay,  nor  can  the  legislature  require  a  court  to  render  judgment 
for  such  a  claim  upon  proof  of  the  amount  thereof.^  But  it  is' 
not  confined  to  cases  in  which  a  legal  demand  exists  against  the 
State.''  In  New  York  it  is  held  that  the  legislature  has  no  right 
to  pass  an  act  recognizing  an  alleged  claim  against  a  city  and 
providing  that  the  damages  shall  be  ascertained  by  arbitrators  to 
be  appointed  as  the  act  prescribes.^ 

8.  Municipal  Offices  and  Officers — (See  also  Public  Officers  and 
Agents). — The  authority  of  the  legislature  over  municipal  ofifices 
and  ofificers  is  made  to  depend  very  largely  upon  the  question 
whether  the  particular  office  in  question  is  a  municipal  ofifice 
whose  functions  relate  exclusively  to  one  particular  municipality,* 
or  whether  it  is  a  State  office  which  concerns  the  State  at  large 
or  the  general  public,  although  exercised  within  defined  territorial 


parties.  State  v.  Tappan,  29  Wis.  664; 
9  Am.  Rep.  622;  and  see  Mills  v. 
Charleton,   39  Wis.  400;    9  Am.  Rep. 

'578. 

And  in  Nevada,  it  is  held,  that  so  far 
as  a  statute  undertakes  to  definitely  fix 
the  amount  due  to  the  person  therein 
named,  it  is  an  attempt  on  the  part  of 
the  legislature  to  exercise  judicial  pow- 
ers and  is  unconstitutional.  State  v. 
Hampton,  13  Nev.  441.  See  also  San- 
born ■».  Rice  Co.,  9  Minn.  273;  Cooley 
Const.  Lim.,  p.  232. 

Dennis  v.  Maynard,  15  111.  477,  how- 
ever, goes  to  the  extent  that  the  legisla- 
ture may  ascertain  the  amount  due  and 
compel  a  municipal  corporation  to  pay 
the  same.  In  that  case,  however,  the 
money  raised  by  taxation  was  to  be  ap- 
plied to  a  public  object. 

1.  Hoagland  v.  Sacramepto,  52  Gal. 
142. 

The  legislature  has  no  authority  to 
impose  a  legal  liability  to  pay  money 
where  no  liability  existed  before,  un- 
less there  existed  a  moral  obligation 
on  which  to  base  the  legal  liability  im- 
posed. Craft  V.  Lofinck,  34  Kan.  365; 
n  Am,  &  Eng.  Corp.  Cas.  21. 

A  statute  requiring  the  comptroller 
of  the  city  of  New  York,  "to  allow  and 
pay  the  bills  of  the  several  proprietors  of 
the  newspapers  in  said  city  and  county 
for  all  city  and  county  advertising  ac- 
tually done  prior  to  January  i,  1872 — 
^eld,^  that  it  was  not  the  effect  of  this 
provision  to  legalize  all  previously'  ille- 
gal demands,  and  to  require  the  pay- 
ment of  the  bills  of  mere  volunteers, 
the  same  as  those  of  persons  publishing 
under  legal  authority;  and  there   was 


nothing  in"  the  act  demanding  such  an 
interpretation.  People  v.  Green,  63 
Barb.  (N.  Y.)  390. 

2.  Town  of  Gilford  v.  Supervisors  of 
Chenango  Co.,  13  N.  Y.  143.  And  see 
cases  cited  supra. 

3.  Baldwin  v.  Mayor  etc.  of  New 
York,  42  Barb.  (N.  Y.)  549;  45  Barb. 
(N.  Y.)  359. 

4.  Judge  Dillon  says  upon  this  ques- 
tion: "The  administration  of  justice,  the 
preservation  of  the  public  peace,  and 
the  like,  although  confided  to  local 
agencies,  are  essentially  matters  of  pub- 
lic concern;  while  the  enforcement  of 
municipal  by-laws  proper,  the  estab- 
lishment of  gas  works  or  water  works, 
the  construction  of  sewers,  and  the  like, 

'are  matters  which  pertain  to  the  muni- 
cipality as  distinguished  from  the  State 
at  large."    Dillon  Mun.  Corp.  (3rd  ed.), 

§58. 

A  State  officer  may  be  connected 
with  some  of  the  municipal  functions,, 
yet  he  must  derive  his  powers  from  and 
exercise  them  in  obedience  to  a  State 
statute.  An  officer  elected  under  a 
municipal  charter  does  not  come  within 
these  requirements.  Britton  v.  Steber, 
62  Mo.  370. 

In  People  v.  Hurlburt,  24  Mich.  44;  9 
.  Am.  Rep.  103,  it  was  held  that  the 
legislature  had  no  power  to  make  the- 
appointment  of  the  members  of  the 
board  of  public  works  of  the  city  of 
Detroit,  as  permanent  officers  for  the 
full  term,  provided  by  an  act  estab- 
lishing such  board  ibr  the  respective 
members  thereof.  This  case  was  de- 
cided under  a  constitutional  provision 
giving  the  legislature  authority  to  con- 
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limits.^  If  the  office  is  a  purely  municipal  one,  any  attempt  on 
the  part  of  the  legislature  to  exercise  the  power  of  appointment 
will  be  considered  an  interference  with  the  right  of  the  munici- 
pality to  local  self-government.^ 


-fer  upon  cities  and  villages  such  powers 
of  a  local,  legislative  and  administrative 
character  as  it  should  deem  proper,  and 
that  "judicial  officers  of  cities  and  vil- 
lages shall  be  elected,  and  all  other  offi- 
cers shall  be  elected  or  appointed  at 
such  time  and  in  such  manner  as  the 
legislature  may  direct." 

In  State  v.  Denny,  ii8  Ind.  3S2;  24 
Am.  &  Eng.  Corp.  Cas.  161;,  a  board  of 
public  works  was  held  to  be  a  munici- 
pal office  which  the  legislature  has  no 
power  to  fill.  And  in  State  ex  rel.  Holt 
V.  Denny,  118  Ind.  449;  24  Am.  &  Eng. 
Corp.  Cas.  223,  it  was  held  that  a  board 
of  metropolitan  police  and  fire  depart- 
ment were  municipal  officers,  and  could 
not  be  appointed  by  the  legislature. 

But  In  re  senate  bill  providing  for  a 
board  of  public  works  'in  the  city  of 
Denver,  12  Colo.  iSS,  the  coui-t  passed 
upon  the  effect  of  a  constitutional  pro- 
vision (Colo.  Const.,  art.  5,  §  35,)  that 
the  legislature  "shall  net  delegate  to  any 
special  commission,  private  corporation 
or  association,  any  power  to  make, 
supervise-  or  interfere  with  any  mu- 
nicipal improvement,  money,  propert}' 
or  effects,  ...  or  perform  any  niu 
nicipal  function  whatever,"  and  held 
that  the  legislature  was-  not  thereby 
prohibited  from  creating  a  board  of 
public  works  for  the  city  of  Denver, 
vesting  the  appointment  of  the  mem- 
bers in  the  governor,  with  the  advice 
and  consent  of  the  senate,  imposing  up- 
on the  board  so  created,  duties,  and 
granting  it  powers  relating  to  the  ex- 
penditure of  city  funds,  and  the  making 
of^public  improvements. 

1.  A  municipal  tioard  of  police  is 
clearly  an  agency  of  the  State  govern- 
ment, and  not  of  the  municipality. 
People  V.  Ilurlburt,  24  Mich.  44;  9  Am. 
Rep.  103.  Per  opinion  of  Campbell, 
C.  J.:  People  v.  Mahanev,  13  Mich. 
481;  Chicago  V.  Wright.  69"  111.  318-326; 
Police  Commrs.  v.  Louisville,  3  Bush 
(Ky.)  597;  Com.  V.  Plaisted,  148  Mass. 
375;  State  V.  Seavey,  22  Neb.  454;  Bal- 
tiiTiore  V.  State,  15  Md.  376;  People  v. 
McDonald,  69  N.  Y.  362;  {"eople  v. 
Shephard,  36  N.  Y.  285;  Diamond  v. 
Cain,  21  La.  An.  309;  Ohio  v.  Coving- 
ton, 29  Ohio  St.  102;  Commissioners  v. 
St.  Louis,  34  Mo.  1546;  State  v.  Hunter, 
38  Kan.  578. 


"As  a  political  society  the  State  has 
an  interest  in  the  repression  of  disorder, 
the  maintenance  of  peace,  and  security 
in  every  locality  within  its  limits." 
Denio,  J.,  in  People  v.  Draper,  15  N. 
Y.  543.  Compare,  however,  People  v. 
Albertson,  55  N.  Y.  50. 

The  chief  of  police  of  a  city  is  the 
officer  of  the  State  and  not  of  the 
municipality  in  which  he  exercises  his 
office.  Burch  v.  Hardwicke,  30  Gratt. 
(Va.)  24. 

Park  Commissioners. — In  People  v. 
Detroit,  28  Mich.' 228;  15  Am.  Rep.  202, 
it  was  held  that  the  board  of  park  com- 
missioners for  Detroit  selected  by  the 
legislature  without  its  consent  were  not 
the  officers  or  representatives  of  the 
city. 

A  State  officer  may  be  connected  with 
some  of  the  municipal  functions,  but  he 
must  derive  his  powers  from  a  State 
statute  and  execute  his  powers  in  obedi- 
ence to  a  State  law.  State  v.  Valle,  41 
Mo.  29. 

Commissioners  of  Court  House. — In 
State  V.  Mayor,  R  M.  Charlton  (Ga.) 
250,  it  was  held  that  an  act  which 
makes  the  mayor  and  aldermen  of  a 
city  commissioners  of  the  court  house 
and  jail,  may  be  repealed  by  the  legis- 
lature, and  these  buildings  placed  under 
control  of  the  county  officers. 

Officers  to  Lay  Out  Street. — In  Daley 
I'.  St.  Paul,  7  Minn.  390,  it  was  held 
upon  the  authority  of  People  v.  Draper, 
15  N.  Y.  533,  that  the  legislature  has 
the  undoubted  power  to  appoint  officers 
within  a  city  for  a  specific  purpose,  such 
as  laying  out  a  street  and  assessing  the 
damages  and  benefits  arising  to  the 
property  taken  for  that  purpose. 
"There  is  nothing  in  the  State  con- 
stitution that  directly,  or  by  implica- 
tion, forbids  it,  and  it  is  not  an  extra- 
ordinary or  improper  exercise  of  legis- 
lative power  that  conflicts  with  the 
principles  of  our  State  government." 

2.  See  cases  cited  in  two  preceding 
notes.  People  v.  Lynch,  51  Cal.  15; 
21  Am.  Rep.  67;  People  v'.  Albertson, 
55  N.  Y.  50,  questioning  People  v. 
Draper,  15  N.  Y.  532. 

In  State  v.  Denny,  n8  Ind.  382;  24 
Am.  &  Eng.  Corp.  Cas.  i6if,  it  was  de- 
cided that  an  act  having  the  effect  of 
placing  in   the   hands    of    a    board   of 
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public  works,  the  appointees  of  the 
legislature,  the  exclusive  control  of  the 
streets,  bridges,  etc.,  in  cities  subject  to 
its  provisions,  .without  the  consent  of 
those  to  be  aftected  thereby,  infringes 
upon  the  inherent  right  of  the  citizens 
to  local  self  government,   and   is   void. 

And  in  Evansville  v.  State,  iiS  Ind. 
426;  24  Am.  &  Eng.  Corp.  Cas.  203,  it 
was  held  that  the  provisions  of  an  act 
creating  a  board  of  metropolitan  po- 
lice and  fire  department,  the  members 
of  which  are  appointed  by  the  legisla- 
ture, and  in  which  is  vested  the,control 
of  the  police  and  fire  departments  of 
cities  subject  to  the  act,  the  employ- 
ment and  control  of  the  officers  and 
employees  thereof,  the  purchase  of 
equipments  and  supplies,  and  the  pay- 
ment of  bills,  and  to  which  is  trans- 
ferred 'all  the  property  belonging  to 
said  departments  in  such  cities,  infringe 
upon  the  right  of  the  citizens  to  local 
self-government,  and  the  act  is  uncon- 
stitutional and  void.  State  v.  Denny, 
1:8  Ind.  449;  24  Am.  &  Eng.  Corp. 
Cas.  223,  is  to  the  same  effect.  See  also 
People  V.  Bull,  46  N.  Y.  57;  7  Am. 
Rep.  302;  People  v.  McKinney,  52  N. 
Y.374;  People  V  Clute,  50  N.  Y.  451; 
10  Am.  Rep  508;  People  t'.  Batchelor, 
22  N.  Y.  128.  Comfare  Daley  v.  St. 
Paul,  7  Minn.  390;  County  Court  v. 
Griswold,  ^8  Mo.  175;  In  re  Senate 
Bill,  12  Colo.  1S8. 

A  board  of  health  and  a  board  of 
police  commissioners  for  the  city  of 
Cincinnati  were  created  by  the  legisla- 
ture of  the  State  of  Ohio  in  1876.  The 
members  thereof  were  appointed  hy  the 
governor  in  pursuance  of  authoritv 
conferred  in  the  law.  It  was  con- 
tended, in  a  case  involving  the  consti- 
tutionality of  the  act,  that  because  the 
officers  composing  similar  boards  were 
elective  bv  the  electors  of  the  several 
cities  in  the  State  of  Ohio  at  the  time 
of  the  adoption  of  the  constitution,  the 
act  authorizing  the  governor  to  appoint 
was  in  violation  of  the  principles  of 
local  self-government.  On  the  subject 
of  the  power  of  the  legislature  to  pas's 
such  a  law,  the  court  say:  "Rules  and 
regulations  for  local  municipal  govern- 
ment of  cities  and  villages  are  subjects 
of  and  are  as  clearly  within  the  scope  of 
legislation  as  are  those  which  concern 
the  State  at  large.  Cities  and  villages 
are  agencies  of  the  State  government. 
Their  organization  and  government 
are  under  the  control  of  the  State,  and 
every  law  which  affects  them  must 
emanate   from   the    general   assembly, 


where  the  legislative  power  of  the 
State  is  vested."  Ohio  v.  Covington, 
27  Ohio  St.  102. 

The  Supreme  Court  of  the  State  of 
Kansas,  speaking  of  the  constitutional- 
ity of  an  act  establishing  a  board  of 
metropolitan  police,  used  the  following 
language:  "In  effect,  it  is  said  to  be  op- 
posed to  the  fundamental  theory  of 
self-government,  and  denies  to  the  peo- 
ple of  the  district  the  right  to  select 
their  own  officers  from  among  their 
own  number.  Whatever  may  be  said 
regarding  the  policy  of  placing  the  po- 
lice administration  of  cities  in  a  board 
of  police  commissioners  who  are 
chosen  by  State  officers,  rather  than 
through  the  electors  of  the  cities,  there 
can  be  no  doubt  that  the  legislature  has 
the  povi'er  to  do  so."  State  v.  Hunter, 
38  Kan.  57S. 

In  like  manner  the  supreme  judicial 
court  of  Massachusetts,  in  vindicating 
the  constitutionality  of  a  statute  of 
that  State  establishing  a  police  board, 
said:  "We  find  no  provision  of  the 
constitution  with  which  it  conflicts,  and 
we  cannot  declare  an  act  of  the  legis- 
lature invalid  because  it  abridges  the 
exercise  of  a  privilege  of  local  self- 
government  in  a  particular  in  regard  to 
which  such  privilege  is  not  guaranteed 
by  any  provision  of  the  constitution." 
Com.  x>.  Plaisted,  14S  Mass.  371^. 

An  act  creating  a  board  of  fire  and 
police  commissioners  was  created  \iy 
the  legislature  of  the  State  of  Ne- 
braska. The  governor  was  required  to 
appoint  the  members  of  the  board  from 
different  political  parties,  as  was  the 
fact  in  most  of  the  cases  already  cited. 
Remarking  upon  the  contention  that 
the  act  was  opposed  to  the  principles 
of  local  self-government,  the  court 
said;  "It  is,  no  doubt,  the  general  spirit 
of  our  constitution  and  institutions, 
and  in  accord  with  the  habits  and  tra- 
ditions of  our  peo])le,  that  the  inhabit- 
ants of  every  subdivision  of  the  State 
shall  have  an  equal  share  and  responsi- 
bility in  public  affairs,  so  far  as  the  same 
shall  have  been  found  conducive  to 
the  public  safety,  the  preservation  of 
the  public  peace,  and  the  conservation 
of  the  public  morals;  and  in  every  case 
of  doubt  in  construing  a  statute,  where 
such  construction  might  turn  upon  the 
recognition  and  fostering  of  such  spirit, 
no  court  would  be  blind  to  its  duty  in  that 
behalf;  and  yet  it  is  the  boast  of  the 
American  people  in  every  State  that 
they  live  under  a  written  constitution, 
and  do  not  look  for  a  guaranty  of  their 
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9.  Administration  of  Trusts — (See  Trusts  and  Trustees).— Al- 
though a  municipal  corporation  may  be  a  trustee  under  grant  or 
will  for  public  purposes  germane  to  its  objects,^  yet  by  accept- 
ing such  trusts  it  cannot  thereby  invest  itself  with  any  immunity 
from  legislative  action  ;^  nor  can  it  set  up  a  vested  right  to 
maintain  such  organization  in  the  form  in  which  it  was  when  the 
trust  was  created,  and  prevent  the  State  from  changing  it  as 
the  public  interests  may  require.^  And  an  act  of  the  legislature 
separating  municipal  corporations  into  two  separate  municipali- 
ties has  no  effect  upon  property  held  by  the  original  city  in  trust 


rights  or  liberty  to  any  intangible  code 
of  traditions,  or  the  opinions  or  con- 
structions of  any  man  or  set  of  men." 
State  V.  Seavey,  22  Neb.  454,  467. 

1.  Philadelphia  v.  Fox,  64  Pa.  St. 
169:  Barnum  v.  Baltimore,  62  Md.  275; 
6  Am.  &  Eng.  Corp.  Cas.  203;  Vidalw. 
Mayor  etc.  of  Philadelphia,  a  How.  (U. 
S.)  127;  7  Wall.  (U.  S.)  i;  Girard  v. 
New  Orleans,  2  La.  An.  898;  McDon- 
ough's  Succession,  8  La.  An.  171;  50 
Am.  Rep.  2ig;  McDonough  v.  Mur- 
doch, 15  How.  (U.  S.)  367;  Mayor  of 
Philadelphia  v.  EUiott,  3  Rawle  (Pa.) 
170;  Pickering  v.  Shotwell,  10  Pa.  St. 
27;  Cresson's  Appeal,  30  Pa.  St.  437; 
Jackson  v.  Hartwell,  8  Johns.  (N.  Y.) 
422;  Trustees  of  Phillips  v.  King,  12 
Mass.  546;  Sargent  v.  Cornish,  54  N. 
H.  18; 'Webb  V.  Neal,  5  Allen  (Mass.) 
575;  Columbia  Bridge  v.  Kline,  Bright. 
(Pa.)  320;  Miller  v.  Lerch,  i  Wall.  Jr. 
(U.^.)  210;  Perin  v.  Carey,  24  How.  (U. 
S.)  465;  Bell  Co.  V.  Alexander,  22  Tex. 
350;  73  Am.  Dec.  268.  See  Trusts 
AND  Trustees. 

2.  But  of  course  the  control  of  the 
legislature  cannot  go  to  the  extent  of 
impairing  the  obligation  contracts.  See, 
ante,  3.  Rights  Under  Grants  and 
Contracts.  Thus,  a  repeal  by  the 
legislature  of  an  act  creating  congres- 
sional townships  cannot  affect  the  val- 
idity of  the  grant  bj'  congress  of  the 
sixteenth  section  in  those  townships  to 
the  inhabitants  for  the  use  of  schools 
therein,  nor  give  the  State  any  better 
right  than  it  otherwise  would  have  had 
to  divert  the  funds  derived  from  the 
sale  of  such  sections.  The  grant  in 
question  was  a  contract  executed  and  in- 
capable of  revocation  by  the  legisla- 
ture. State  V.  Springfield  Township,  6 
Ind.  S3. 

And  in  Trustees  of  New  Gloucester 
School  Fund  v.  Bradbury,  11  Me.  118, 
it  appeared  that  the  town  of  New 
Gloucester,  holding  lands  by  grant  from 


the  commonwealth  of  Massachusetts, 
prior  to  the  separation  of  Maine  there- 
from, for  the  use  of  schools  in  that 
town,  deemed  it  advisable  to  have  the 
land  sold;  and  on  application  of  the 
town,  an  act  was  passed  by  thei  legisla- 
ture, incorporating  certain  persons  by 
the  name  of  "the  trustees  of  New 
Gloucester  schools  in  the  county  of 
Cumberland,"  authorizing  the  sale  by 
them  of  said  lands,  the  putting  of  the 
proceeds  at  use,  appropriating  the  in- 
terest annually  to  the  support  of  said 
schools,  empowering  them  to  fill  vacan- 
cies in  their  own  board,  and  containing 
various  other  provisions — held,  that  this 
constituted  a  contract  within  the  mean- 
ing of  the  constitution  of  the  United 
States,  and  of  this  State;  and  that  a 
subsequent  act  of  the  legislature  of  this 
State,  authorizing  the  town  to  choose  a 
new  set  of  trustees,  and  directing  the 
first  trustees  to  deliver  over  the  trust 
propertywas  unconstitutional  and  void. 
And  see  Plymouth  v.  Jackson,  15  Pa. 
St.  44. 

3.  Philadelphia  v.  Fox,  64  Pa.  St. 
169;  Montpelier  v.  East  Montpelier,  29 
Vt.  12;  67  Am.  Dec.  748. 

In  Girard  v.  Philadelphia,  7  Wall. 
(U.  S.)  14,  the  court  said:  "It  cannot 
admit  of  a  doubt,  that  where  there  is  a 
valid  devise  to  a  corporation,  in  trust 
for  charitable  purposes,  unaffected  by 
any  question  as  to  its  validity  because 
of  superstition,  the  sovereign  may  in- 
terfere to  enforce  the  execution  of  the 
trusts,  either  by  changing  the  adminis- 
trator, if  the  corporation  be  dissolved, 
or,  if  not,  by  modifying  or  enlarging  its 
franchises,  provided  the  trust  be  not 
perverted,  and  no  wrong  done  to  the 
beneficiaries.  Where  the  trustee  is_  a 
corporation,  no  modification  of  its 
franchises  or  change  in  its  name,  while 
its  identity  remains,  can  affect  its  rights 
to  hold  property  devised  to  it  for  any 
purpose." 
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for  specific  purposes  mentioned  in  its  charter;'  nor  can  a  change 
in  the  name,  an  enlargement  of  the  powers  or  an  increase  in  the 
number  of  corporators  of  the  municipality  affect  its  title  to 
property  held  in  trust  at  the  time  of  such  change.'-^ 

A  charitable  use,  derived  from  the  public,  vested,  in  trust  in 
a  municipality,  it  also  being  the  beneficiary,  may  be  transmuted 
to  other  municipal  purposes  with  the  sanction  of  the  legislature.* 

10.  Validating  Municipal  Acts. — The  legislature  may  in  general 
cure  irregularities,  and  confirm  proceedings  of  municipal  corpora- 
tions which,  without  the  confirmation,  would  be  void,  because 
unauthorized,  provided  such  confirmation  does  not  interfere  with 
intervening  rights.*     But  where  a  tax  is  levied  by  a  city  on  real 


1.  Montpelier  v.  East  Montpelier,  29 
Vt.  12;  67  Am.  Dec.  748.  In  this  case 
it  was  held  that  where  municipal  cor- 
•poration  wrfs  trustee  for  all  persons  re- 
siding wjthin  its  territory,  of  certain 
lands,  their  rents  and  profits,  and  was 
by  the  legislature  divided  into  two  sep- 
arate municipalities,  the  trust  survives 
to  such  inhabitants  residing  within 
such  territorial  limits,  and  the  original 
town  having  been  destroyed,  and  no 
trustee  being  in  existence,  a  court  of 
equity  will  appoint  one  whose  duty  it 
will  be  to  take  charge  of  the  trust  prop- 
erty, and  hold  the  same  subject  to  the 
direction  of  the  inhabitants  of  the  orig- 
inal town.  And  see  Inhabitants  of 
Yarmouth  v.  North  Yarmouth,  34  Me. 
411;  Town  of  Greenville  t'.  Mason,  53 
N.  H.  515;  Plymouth  w.  Jackson,  15  Pa. 
St.  44. 

In  Inhabitants  of  North  Yarmouth 
V.  Skillings,  45  Me.  133;  71  Am.  Dec. 
530,  it  was  held  that,  if  upon  the  divi- 
-sion  of  the  town  by  the  legislature,  a 
part  of  the  territory  being  incorporated 
into  a  new  town,  the  original  town 
holds  any  property,  such  as  flats,  sedge 
banks,  or  fisheries  in  trust  for  the  use 
of  the  inhabitants,  the  legislature  may 
provide  that  the  original  town  shall 
hold  such  property  in  trust  for  the  in- 
habitants of  both  towns.  But  in  regard 
to  property  so  held  in  trust,  whether 
the  legislature,  by  dividing  the  town 
without  making  any  such  provision, 
could  deprive  a  part  of  the  inhabitants 
of  their  accustomed  use  of  it,  qucere. 

In  The  Inhabitants  of  Harrison  v. 
Inhabitants  of  Bridgeton,  16  Mass.  16; 
a  new  town  created  partlj^  from  the 
tpwn  of  B,  was  by  its  incorporation  en- 
titled to  a  proportion , of  all  the  prop- 
erty, rights  and  credits  of  B,  it  was 
held,  however,  that  such  new  town  was 
not  therefore  entitled  to  any  part  of  the 


fund  arising  from  the  sale  of  land  orig- 
inally appropriated  to  the  use  of  the 
ministers  in  the  town  of  B. 

2.  Girard  v.  Philadelphia,  7  Wall. 
(U.S.)  I. 

3.  Mayor  etc.  of  Newark  v.  Stock- 
ton, 44  N.J.  Eq.  179;  24  Am.  &  Eng. 
Corp.  Cas.  89. 

4.  Anderson  v.  Santa  Anna,  116  U. 
S.  356;  II  Am.  &  Eng.  Corp.  Cas.  225; 
Mattingly  v.  District  of  Columbia,  97 
U.  S.  687;  Campbell  v.  Kenosha,  5 
Wall.  (U.  S.)  194;  Pompton  v.  Cooper 
Union,  loi  U.  S.  196;  Bissell  v.  Jeffer- 
sonville,  24  How.  (U.  S.)  287;  Lock- 
hart  V.  Troy,  48  Ala.  579;  Schenley  v. 
Commonwealth,  36  Pa.  St.  57;  78  Am. 
Dec.  359;  Grim  v.  Weissenberg  School 
Dist.,  57  Pa.  St.  433;  98  Am.  Dec.  237; 
State  V.  Guttenburg,  38  N.  J.  L.  419; 
State  V.  Newark,  27  N.  J.  L.  185;  Den 
V.  Downam,  13  N.  J.  L.  135;  State  v. 
Newark,  27  N.J.  L.  187;  State  v.  Un- 
ion, 33  N.  J.  L.  355;  Grogan  v.  San 
Francisco  Co.,  18  Cal.  590;  People  v. 
Seymour,  16  Cal.  332;  76  Am.  Dec.  521; 
Paj'ne  v.  Treadwell,  16  Cal.  220;  San 
Francisco  v.  Certain  Real  Estate,  42 
Cal.  517;  Creighton  v.  San  Francisco, 
42  Cal.  450;  Atchison  v.  Butcher,  3 
Kan.  104;  Brown  v.  Mayor  etc.  of  N. 
Y.,  63  N.  Y.  239;  Lennon  v.  Mayor 
etc.  of  N.  Y.,  55  N.  Y.  361;  Read  v. 
Plattsmouth,  107  U.  S.  568;  2  Am.  & 
Eng.  Corp.  Cas.  300;  Board  of  Super- 
visors V.  Brogden,  112  U.  S.321;  7  Am. 
&  Eng.  Corp.  Cas.  329;  Edmunds  v. 
Gookins,  20  Ind.  477;  Belo  v.  Commrs., 
76  N.  Car.  489;  Frederick  v.  City 
Council  of  Augusta,  5  Ga.  561 ;  Winn 
V.  Macon,  21  Ga.  275;  McMillan  v. 
Baylis,  6  Iowa  304;  Allison  v.  Louis- 
ville etc.  R.  Co.,  9  Bush  (Ky.)  247; 
Bartholemew  v.  Harwinton,  33  Conn. 
408;  Weister  v.  Hade,  52  Pa.  St.  474; 
Johnson  v.  Campbell,  49  111.  316;  Town 
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estate  not  originally  included  in  such  city,  nor  included  at  the 
time  the  tax  was  levied  by  any  authority  except  an  invalid  ordi- 
nance, an  act  of  the  legislature  cannot  make  such  tax  valid.* 
Nor  can  the  legislature  validate  an  assessment  upon  lots  abutting 
upon  a  street  in  a  city  which  is  unconstitutional  and  void.^     In 


of  Keithsburg  -'.  Frick,  34  111.  406; 
Kunkle  v.  Franklin,  13  Minn.  127;  97 
Am.  Dec.  226.  Compare  State  ?'.  Mil- 
ler, 66  Mo.  328. 

Judge  Cooley  asserts  the  following- 
rule:  "If  tile  thing  w.anting,  or  which 
failed  to  be  done,  and  which  consti- 
tutes the  defect  in  the  proceeding  is 
something,  the  necessity  for  which  the 
legislature  might  have  dispensed  with 
by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  legislature  to  dispense 
with  it  by  subsequent  statute.  And  if  the  • 
regularity  consists  in  doing  some  act,  or 
in  the  mode  or  manner  of  doing  some 
act,  which  the  legislature  might  have 
made  immaterial  by  prior  law,  it  is 
equallj'  competent  to  make  the  same  im- 
material by  a  subsequent  law."  Cooley 
Const.  Lim.  371;  Lockhart  v.  Troy,  48 
Ala.  579. 

Where  a  city  had  been  authorized  to 
borrow  a  sum  of  money  and  pledge  its 
property  as  seciiritj.',  and  it  expended 
the  money  so  raised  for  works  of  inter- 
nal improvement  (stock  of  a  railway 
and  banking  company),  and  the  legis- 
lature afterwards  passed  another  act, 
reciting  the  first  and  the  -disposition 
made  of  the  money,  and  authorizing 
another  loan  of  like  amount,  it  was 
held  that  the  disposition  of  the  money 
had  been  ratified.  Winn  v.  Macon,  21 
Ga.  275.  And  see  Bridgeport  v.  Hous- 
atonic  R.  Co.,  15  Conn.  475;  McMillen 
V.  Bo3'les,  6  Iowa  304;  State  v.  Squires, 
26  Iowa  340;  Iowa  R.  Land  Co.  v. 
Soper,  39  Iowa  112.  See  also  Muni- 
cipal Aid  Bonds. 

A  subscription  by  a  municipal  cor- 
poration to  the  stock  of  an  incorpo- 
rated company,  though  unauthorized 
by  the  charter  of  the  municipalit)',  will 
be  binding  on  it  if  subsequently  sanc- 
tioned by  the  legislature.  First  Muni- 
cipality of  New  Orleans  v.  New  Or- 
leans Theatre  Co.,  2  Rob.  (La.)  209. 

In  Truchelut  v.  City  Council,  i  N.& 
McC.  (S.  Car.)  227,  it  was  held  that 
although  the  ordinances  of  the  city 
council  of  Charleston,  up  to  a  particular 
time,  -were  originally'  -^oid,  yet  an  .ict 
of  the  assembly  ratifying  and  giving 
effect  to  them,  will  render  them  valid; 
and  an  offender  against  them  must  be 


prosecuted  under  the  ordinance,  and 
not  under  the  act.  And  in  Schenleya. 
Commonwealth,  36  Pa.  St.  29;  78  Am. 
Dec.  359,  it  was  held  that  an  ordinance 
made  null  and  void  for  want  of  record- 
ing, may  be  made  valid  and  binding  by 
act  of  the  legislature. 

Where  the  original  purpose  for  which 
the  power  of  taxation  is  invoked  is  one 
of  tfie  ordinary  purposes  of  municipal 
gov.ernment,  and  within  the  powers 
granted,  and  where  there  is  no  fraud  or 
oppression  in  the  creation  of  the  debt 
or  burden,  and  no  inequality  or  injus- 
tice in  the  apportionment  of  thfe  tax — 
held,  that  the  legislature  can,  by  subse- 
quent enactment,  cure  any  defect  in  the 
proceedings  to  collect  the  tax  which  it 
could,  in  the  iirst  instance,  by  prior 
enactment,  have  made  immaterial, 
Emporia  v.  Norton,  13  Kan.  569. 

In  Illinois,  however,  it  is  held 
that,  in  case  of  a  void  subscription  by  a 
town  to  the  stock  of  a  railroad,  the  leg- 
islature has  no  power,  under  the  consti- 
tution, to  pass  a  law  rendering  the  elec- 
tion and  subscription  valid.  It  would 
be  to  compel  a  municipal  corporation 
to  incur  a  debt  for  purely  a  local  muni- 
cipal purpose.  Marshall  v.  Silliraan, 
61  111.  218. 

And  in  Wisconsin  it  is  held  that  a 
contract  of  a  municipal  corporation, 
void  for  want  of  capacity  in  either 
party  to  make  it,  cannot  be  given  life 
and  vitality  by  the  legislature,  against 
the  wishes  of  either  of  the  parties  to  it. 
Hasbrouck  v.  Milwaukee,  13  Wis.  37; 
80  Am.  Dec.  718;  Mills  v.  Charlton,  29 
Wis.  400;  9  Am.  Rep.  578.  Compare 
Single  V.  Marathon  Co.,  38  Wis.  363, 
where  it  was  held  that  the  legislature 
may  subsequently  legalize  any  contract 
or  agreement  of  a  board  of  supervis- 
ors, or  other  municipal  authority,  which 
it  could  have  authorized  in  the  first  in- 
stance. And  see  Fish  v.  Kenoska,  26 
Wis.  33;  Knapp  v.  Grant,  27  Wis.  147. 

1.  Atchison  etc.  R.  Co.  v.  Maquilkin, 
12  Kan.  301.  And  see  Commissioners 
etc.  of  Shawnee  Co.  v.  Carter,  2   Kan, 

2.  People  V.  Lynch,  51  Cal.  15;  21 
Am.  Rep.  677.  The  assessment  in  this 
case  was  void  on  account  of  the  omission 
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Iowa  it  is  held  that  it  is  not  within  the  province  of  the  legislature 
to  provide  a  means  for  the  collection  of  a  void  obligation  against 
a  municipal  corporation.^ 

11.  Title  Expressing  Subject  of  Act. — In  the  enactment  of  laws 
for  the  control  and  government  of  municipal  corporations  and 
for  the  regulation  of  its  affairs,  the  legislature  is  bound  to  an 
observance  of  the  provision  found  in  the  constitutions  of  most  of 
the  States,  that  "  Every  law  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title."'*     But    it  is  competent  in  an  act 


of  a  lot  within  tlie  district  declared  to 
be  benefited. 

In  Mayor  etc.  of  Baltimore  v.  Horn, 
25  Md.  194,  it  appeared  that  an  act  of 
the  legislature  empowered  and  directed 
the  mayor  and  city  councils  of  Baltimore 
to  pay  to  the  contractors  for  work  done 
and  accepted  by  the  city  in  grading  a 
certain  avenue,  and  to  borrow  money 
for  the  purpose,  and  levy  a  tax  for  its 
repayment;  and  another  act  of  the  same 
session  empowered  them  to  collect 
from  the  several  owners  of  the  property, 
fronting  on  both  sides  of  such  avenue. 
the  sums  of  money  illegally  assessed  on 
the  property  belonging  to  them  as 
ascertained  by  the  warrant  of  the  city 
commissioners.  Held,  that  the  passage 
of  these  acts  was  plainly  an  assumption 
of  judicial  power  by  the  legislature  in 
violation  of  the  constitution  of  the 
State,  and  in  effect  reversing  the  judg- 
ment of  the  court  of  appeals  in  the  case 
of  Mayor  etc.  of  Baltimore  v.  Porter, 
i8  Md.  284;  79  Am.  Dec.  686.  See  Im- 
provements, 10  Am.  &  Eng.  Encyc.  of 
Law  242. 

1.  Mosher  v.  Independent  School 
Dist.,  44  Iowa  122,  holding  that  an  act 
of  the  assembly  assuming  to  give  the 
holders  of  bonds  issued  in  excess  of  the 
constitutional  limit  a  lien  for  materials 
furnished,  is  an  attempt  to  change  the 
nature  of  an  indebtedness  prohibited 
by  the  constitution,  and  is  unconstitu- 
■  tional. 

2  Where  a  bill  was  entitled  "An  act 
to  amend  the  act  to  incorporate  the  city 
of  Muscatine,"  it  was  competent  for 
the  legislature,  by  such  bill,  to  enlarge 
the  limits  of  said  citj'.  the  same  having 
been  fixed  by  the  bill  sought  to  be 
amended.  The  genera!  purpose  of  such 
bill  was  well  expressed  by  its  title. 
Morford  v.  Unger,  8  Iowa  8?. 

An  act  entitled  "An  act  for  revising 
and  consolidating  the  laws  incorporat- 
ing the  city  of  Dubuque,  and  to  estab- 
lish a  city  court  therein,"  does  not  con- 


tain two  objects  and  is  constitutional. 
Davis  V.  Woolnough,  9  Iowa  104. 

A  statute  designated  in  its  title  as  an 
amendment  to  a  city  charter,  but  which 
embraces  objects  foreign  to  the  charter, 
is  in  conflict  with  the  constitution,  and 
void.  Williamson  v.  Keokuk,  44  Iowa 
88. 

The  subject  of  a  law  to  incorporate  a 
city  or  town  is  the  charter  of  incorpora- 
tio«.  This  subject  is  sufficiently  ex- 
pressed in  the  title  by  the  words  "An 
act  to  establish  a  charter  for  the  citj'  of 
Troy,  in  Pike  county."  The  title  need 
not  set  out  an  enumeration  of  all  the 
powers  intended  to  be  conferred  upon 
the  corporate  authority.  Lockhart  v. 
Troy,  48  Ala.  579.     ~ 

Under  sec.  23,  art.  3,  III.  Const,  of 
1S4S,  providing  that  no  private  or  local 
law  which  ma}'  be  passed  by  the  general 
assembly  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  the 
title,  the  act  of  February  3rd,  1S63,  en- 
titled "An  act  to  repeal  certain  acts 
therein  narned,"  the  first  section  of 
which  repeals  the  several  acts  incor- 
porating the  cit3'  of  Warsaw,  and  the 
secon.d,  third  and  fourth  sections,  re- 
spectively, of  which,  go  on  with  affirma- 
ti\'e  legislation  and  organize  the  terri- 
tory within  the  city  limits  into  a  town, 
and  authorize  the  election  of  town 
officers,  transfer  the  title  to  specified 
property  to  school  trustees  to  be 
elected,  and  pending  actions  in  the 
same  way,  is  unconstitutional  and  void. 
Admitting  that  the  general  expression 
in  the  title  suflBciently  designates  the 
acts  to  be  repealed,  the  professed  object 
of  the  act  is  fully  answered  in  the  first 
section,  and  whatever  is  done  beyond  is 
outside  of  the  title  of  the  act.  People  v. 
Mellen.32  111.  181. 

An  act  entitled  "An  act  to  authorize 
the  city  of  Madison  to  reassess  and  col- 
lect certain  taxes  and  assessments"  pro- 
vided for  the  reassessment  and  relevy  of 
certain  taxes  and  assessments  to  pay  for 
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certain  pieces  of  Nicholson  pavement 
previously  laid  in  the  city  of  Madison 
and  for  any  other  pavement  already  laid 
down  therein  without  authority  of  law. 
It  then  authorized  the  authorities  of 
said  city  thereafter  to  order  the  streets 
thereof,  or  any  portion  of  them,  to  be 
paved  with  the  Nicholson  or  any  other 
kind  of  pavement,  whether  patented  or 
not,  and  either  to  purchase  the  patent 
for  the  city  or  let  the  work  to  the  low- 
est bidder,  in  accordance  with  the 
charter,  upon  such  terms,  conditions 
and  descriptions  as  the  common  coun- 
cil might  adopt  in  reference  to  such 
patent — held,  that  the  act  did  not  em- 
brace more  than  one  subject,  and  that 
such  subject  was  expressed  in  its  title 
as  required  by  the  constitution.  Mills 
.V.  Charleton,  29  Wis.  400;  9  Am.  Rep. 
578- 

Act  Ala.  February  4th,  1879  (Ses. 
Acts  353),  incorporating  the  town  of 
Anniston,  consists  of  eight  sections. 
Section  3  prescribes  the  oath  of  oifice, 
constitutes  the  body  corporate,  and 
gives  the  corporation  certain  powers, 
etc.  The  other  sections  give  the  power 
to  open  and  light  streets,  to  levy  taxes, 
to  prevent  nuisances,  and  all  the  usual 
powers  given  to  such  corporations.  Act 
February  14th,  18S7  (Sess.  Acts,  307- 
332),  is  entitled  "An  act 'to  amend  sec- 
tion 3  of  an  act  entitled  'an  act  to  in- 
corporate the  town  of  Anniston,  C. 
county,  Ala.,  approved  February  4th, 
1879.'  "  The  act  changes  the  corporate 
name  of  the  town,  enumerates  and 
confers  all  the  powers  of  a  city  govern- 
ment, including  many  not  conferred  by 
the  former  act,  and  it  also  expressly  re- 
peals sections  4-8  of  the  former  act. 
Held,  that  the  latter  act  violates  Const. 
Ala.,  art  4,  sec.  2,  requiring  each  law  to 
"contain  but  one  subject,  which  shall 
be  clearly  expressed  in  the  title."  Ex 
parte  Reynolds,  87  Ala.  138;  29  Am.  & 
Eng.  Corp.  Cas.  i. 

An  act  to  "consolidate  the  city  of  New 
Orleans  and  provide  for  the  govern- 
ment and  administration  of  its  affairs," 
one  section  of  which  exempts  the  city 
from  furnishing  security  in  all  judicial 
proceedings,  etc.,  is  not  unconstitu- 
tional. The  prosecution  and  defence  of 
law  suits  in  which  the  city  may  be  in- 
volved form  an  important  part  of  the 
administration  of  its  affairs,  and  that 
section  falls  within  the  title.  Kathman 
V.  New  Orleans,  11  La.  An.  145.  See 
also  for  other  cases  construing  this 
constitutional  provision,  so  far  as  it 
concerns    municipal    corporations,    Do 


Witt  V.  San  Francisco,  2  Cal.290;  Lon- 
gan  V.  Solano  Co.,  65  Cal.  122;  Ex 
parte  Wells,  21  Fla.  280;  Green  v. 
Mayor  of  Savannah,  R.  M.  Charlt. 
(Ga.)  368;  Mayor  of  Savannah,  v. 
State,  4  Ga.  26;  Hill  v.  Commissioners 
etc.  of  Decatur,  22  Ga.  203;  Martin  v. 
Broach,  6  Ga.  21;  Brieswick  v.  Bruns- 
wick, 51  Ga.  639;  21  Am.  Rep.  240; 
Ayeridge  v.  Social  Circle  Comm.,  60 
Ga.  404;  Lockport  v.  Gay  lord,  6i  111. 
276;  Ottawa  V.  People,  48  111.  233; 
Rushville  Gas  Co.  v.  Rushville  (Ind. 
1809),  23  N.  E.  Rep.  72;  Clinton  Town- 
ship V.  Draper,  14  Ind.  295;  Brandon -y. 
State,  16*  Ind.  197;  Bright  v.  McCul- 
lough,  27  Ind.  223;  Wulftange  v.  Mc- 
Collum,  S3  K3'.  361 ;  Lafon  v.  Dufrocq, 
9  La.  An.  350;  Duverge  v.  Salter,  5 
La.  An.  94;  Williams  v.  Payson,  14 
La.  An.  7;  Annapolis  v.  State,  30  Md. 
112;  Davis  V.  State,  7  Md.  151;  Powell 
V.  Jackson  Common  Council,  51  Mich. 
129;  People  V.  Mahaney,  13  Mich.  481; 
People  V.  Hurlburt,  24  Mich.  44;  9  Am. 
Rep.  103;  Attorney  General  v.  Weimer, 
59Mich.  5S0;  Holden  w.  Board  etc.  of 
Osceola  Co.,   77   Mich.   202;   Ewing,*.  | 

Hoblitzelle,  85  Mo.  64;  St.  Louis  v. 
Tiefel,  42  Mo.  57S;  Holmberg  v.  Hauck, 
16  Neb.  337;  Tecumseh  v.  Phillips,  j 
Neb.  305;  White  v.   Lincoln,  5  Neb.  i 

505;  State  V.  Elvins,  32  N.  J.  L.  362; 
State  V.  Union,  33  N.  J.  L.  350;  State 
V.  Newark,  34  N.  J.  L.  236;  State  ». 
Wood,  49  N.  J.  L.  85;  In  re  Commis- 
sioners of  Elizabeth,  49  N.  J.  L.  488;  17 
Am.  &  Eng.  Corp.  Cas.  647;  Jersey  City 
V.  Elmendorf,  47  N.  J.  L.  283;  Connor 
■V.  Mayor  etc.  of  New  York,  5  N.  Y. 
285;  People  V.  McCann,  16  N.  Y.  58; 
69  Am.  Dec.  642;   People  v.  O'Brien,  ^ 

83  N.  Y.  192;  Baldwin  v.  Mayor  etc.  of 
New    York,    42    Barb.    (N.   Y.)   549; 
People  V.  Commissioners  of  Palatine, 
i;3  Barb.  (N.   Y.)    70;    Smith  v.   New 
York,  7  Robt.  (N.  Y.)  190;  Phillips  v. 
New  York,  i  Hilt.  (N.  Y.)  483;  Clin- 
ton Water  Commissioners  v.  Dwight,  '    ' 
loi  N.  Y.  9;   People  v.   Supervisors  of  ' 
Chautauqua,  43    N.   Y.   10;   Harris  v.           ■■    ' 
People,  59  N.  Y.  599;   People  v.  Will-           " 
sea,  6    N.  Y.    507;  People    v.    Briggs,           ;.' 
50     N.     Y.     5*^3 ;    In   re    Volkening,           ^  ^ 
52  N.  Y.  650;   Sullivan  v.  New  York,            ■ 
53N.  Y.  652;  People  -v.  Partridge,   13  1 
Abb.  (N.  Y.)  N.  Cas.  410;  People  v. 
Rochester,  50  N.  Y.  525;   /»  re  Van            \  1 
Antwerp,  56  N.  Y.  261 ;  Commonwealth 
V.  Green,  58  Pa.  St.  226;   In   re  Airy           i  . 
Street,  113  Pa.  St.  281;  15  Am.  &  Eng. 
Corp.  Cas.  84;   Bugher  v.  Prescott,  23 
Fed.  Rep.  20;  State  v.  Gallagher  (Minn.           ^  ^ 
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the  title  of  which  expresses  the  idea  of  defining  and  making  dis- 
tinct the  boundaries  of  a  city,  to  provide  for  'enlarging  and 
extending  the  city  limits  so  as  to  take  in  new  territory ;  the 
word  "define,"  as  applied  to  territorial  limits  in  its  broadest 
sense,  means  something  more  than  to  determine  boundaries 
already  established,  and  the  constitutional  limitation  requiring 
the  object  of  the  law  to  be  expressed  in  the  title,  was  not 
designed  to  confine  the  legislature  to  the  use  of  words  in  their 
most  restricted  sense  in  the  titles  of  acts.^ 

Vn.  COKPORATE  BOUNDAEIES — ^1.  Generally — Power  to  Fix  and 
(iliange. — Owing  to  their  nature  and  the  purpose  of  their  creation 
it  is  essential  that  the  territory  included  in  municipal  corporations 
should  be  well  defined    and    clearly  bounded.*      The  power  to 


1890),  44  N.  W.  Rep.   529;  Judson  v. 
City  of  Bessemer,  87  Ala.  240. 

1.  People     V,    Bradley,     36     Mich. 

447- 

2.  Douglass  V.  Town  of  Harrisville, 
9  W.  Va.  162.  As  to  boundaries  of  city  of 
San  Diego,  see  San  Diego  v.  Granniss, 
77  Cal.  510;  Plantation  No.  g  v.  Bean, 
40  Me.  218. 

SufSciency  of  Boundary. — A  munici- 
pality must  be  so  described  as  to  include 
territory  with  certain  outlines  and 
boundaries.  The  laying  out  and  estab- 
lishing the  limits  and  bounds  of  a 
•village  in  these  words:  "Commencing 
with  Samuel  Hall,  thence  to  William 
Scales,  also  including  John  W.  Dana, 
Jason  and  Warren  Britt,  and  Thomas 
Lyford"  is  uncertain  and  insufficient. 
Cutting  V.  Stone,  7  Vt.  471.  In  Ver- 
mont, it  is  also  held  that  a  statute  re- 
quiring towns  to  "define  and  determine 
the  limits  of  such  school  districts"  re- 
quires that  thej'  should  be  defined  by 
geographical  limits,  and  be  made  to 
consist  of  territory,  and  not  of  persons. 
Gray  zi.  Sheldon,  8  Vt.  402;  Pierce  t'. 
Ca-penter,  10  Vt.  480. 

Pursuant  to  N.  Y.  act  of  1849  (ch. 
194),  a  board  of  supervisors  proceeded 
to  divide  a  town;  the  certificate  of  the 
action  of  the  board  only  described  the 
dividing  line.  Held,  that  as  with  the 
aid  of  the  other  proceedings,  there  was 
no  difficulty  in  rendering  certain  and 
explicit  the  action  of  the  board,  the  un- 
certainty was  cured.  People  v.  Car- 
penter, 24  N.  Y.86. 

Defect  In  incorporation  of  a  town  in 
that  its  territory  includes  too  much 
land,  can  only  be  taken  advantage  in  a 
direct  proceeding  by  the  State,  and  if 
no  such  proceeding  is  brought  such  de- 
fect forms  no  defence  to  an  action  upon 
the  bonds  of  the  town.     Hill  v.  Kahoka, 


35  Fed.  Rep.  32;  22  Am.  &  Eng.  Corp. 
Cas.  134. 

What  Are  Corporate  Limits. — In  an 
action  on  information,  tried  before  the 
mayor  of  a  city,  for  the  violation  of  an 
ordinance  prohibiting  the  sale  of  liquors 
within  such  city,  or  within  two  miles  of 
the  corporate  limits  thereof,  the  cor- 
porate limits  may  be  considered  as  em- 
bracing all  territory  over  which  the 
city  exercises  jurisdiction  for  city  pur- 
poses under  claim  of  right.  Albia  v. 
O'Hara,  64  Iowa  297;  5  Am.  &  Eng. 
Corp.  Cas.  326. 

An  allegation,  that  certain  described 
lots  are  not  taxable,  because  common 
council  has  never  by  resolution  extend- 
ed boundaries  of  oXVy  so  as  to  include 
them,  and  that  limits  of  said  city  have 
never  bee"n  extended  over  such  addition, 
with  consent  of  appellee,  who  laid  out 
and  owns  same,  is  not  sufficient  to  show 
ground  was  not  within  city  limits  be- 
fore they  were  laid  off.  City  of  Delphi 
L'.  Bowen,  61  Ind.  29. 

Who  Included  in  City. — Where  a  pe- 
fition  is  presented  to  the  common  coun- 
cil of  a  city  praying  for  the  vacation  ot 
a  street,  the  owner  of  land  which  iu 
outside  of,  but  abuts  upon,  the  boundary 
line  of  such  city,  and  upon  the  terminus 
of  such  street,  is  a  stranger  to  the  city 
and  has  no  such  interest  In  the  street  as 
makes  him,  under  the  provisions  of 
sec.  31S7,  R.  S.  of  Ind.,  1881,  a  competent 
objector  to  defeat  the  vacation  thereof. 
House  V.  Greenburg,  94lnd.  533;  6  Am. 
&  Eng.  Corp.  Cas.  117. 

Disputed  Boundaries — Acquiescence. 
— In  determining  the  territorial  bound- 
aries, due  weight  should  be  given  to  the 
contemporaneous  Interpretation  thereof 
by  the  courts  and  other  lawful  authori- 
ties within  the  same,  and  by  the  popula- 
tion at  large  residing  therein;  and  that 
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determine  in  the  first  place  the  boundaries  of  a  municipality,  and 
subsequently  to  alter  them,  resides,  in  the  absence  of  constitu- 
tional restrictions,  in  the  body  possessed  of  the  power  of  incor- 
poration— the  legislature.  its  supreme  control  includes  the 
power  to  prescribe  and  to  enlarge  or  restrict,  from  time  to  time, 
the  territorial  limits  of  municipal  corporations.^     But  the  ques- 


maps  of  such  territorv,  made  out  or 
published  by  authority  of  law.  ma^'  be 
properly  referred  to  as  evidence.  The 
policy  of  the  legislature  being  apparent, 
a  corner  or  direction  in  any  of  the  acts, 
evidently,  if  taken  literally,  conflicting 
with  that  policy,  should  be  disregarded 
or  modified,  so  as  to  conform  to  the 
policy.  Hamilton  v.  McNeil,  13  Graft. 
(Va.)  3S9. 

Where  the  act  of  incorporation  does 
not  expressly  include  the  inhabitants  of 
a  certain  place  within  the  city  limits, 
yet  if  they  considered  themselves  resi- 
dents within  the  limits  of  the  city,  and 
enjoyed  the  rights  of  the  other  cor- 
porators for  a  long  time,  this  will  be 
adopted  as  a  practical  interpretation  of 
the  law,  as  embracing  and  subjecting 
them  to  police  regulations.  Milne  v. 
Mayor  etc.,  13  La.  69. 

A  subsequent  recognition  by  enact- 
ment of  the  general  assembly,  of  the 
existence  of  a  town  as  a  municipal  cor- 
poration, will  operate  to  confirm  the 
boundaries  of  the  town  as  fixed  by  ordi- 
nance adopted  by  the  board  of  trustees, 
and  over  the  territory  included  within 
which  they  have  claimed  and  exercised 
jurisdiction,  as  well  as  other  matters  of 
jurisdiction.  People  v.  Farnham,  35  111. 
562. 

Acquiescence  may  constitute  a  citi- 
zen a  corporator,  and  where  it  is  long 
continued,  and  benefits  of  a  substantial 
character  are  received  by  him  as  a  cor-" 
porator,  the  courts  will  treat  him  as 
such,  and  not  permit  him  to  withdraw 
the  election  evidenced  by  his  acqui- 
escence. Strosser  z\  Ft.  Wayne,  100 
Ind.  443;  8  Am.  &  Eng.  Corp.  Cas.  636. 
This  result  is  in  full  harmony  with 
the  fundamental  maxim  that  he  who 
derives  the  benefit  must  sustain  the 
burden.  Broom  Legal  Max.  705,  side  p. 
706. 

1.  Martin  v.  Dix,  52  Miss.  53;  24 
Am.  Rep.  661;  Galesburg  v.  Hawkin- 
son,  75  111.  152;  Wade  v.  Richmond,  18 
Graft.' (Va.)' 583;  McCallie  v.  Mayor 
etc.  of  Chattanooga,  3  Head  (Tenn.) 
317;  Stiiz  V.  Indianapolis,  55  Ind.  515; 
Wiley  V.  Bluifton,  iii  Ind.  152;  18 
Am.  &  Eng.  Corp.  Cas.  444;   St.  Louis 


V.  Allen,  13  Mo.  400;  Stoner  v.  Flour- 
noy,  28  La.  An.  850;  People  v.  Ne- 
vada, 6  Col.  143;  People  v.  Bennett,  29 
Mich.  451;  18  Am.  Rep.  107;  Washburn 
V.  Oshkosh,  60  Wis.  453;  5  Am.  &  Eng. 
Corp.  Cas.  517;  Norris  v.  Mayor  etc. 
of  Smithviile,  i  Swan  (Tenn.l  164; 
McCollie  V.  Mayor  of  Chattanooga,  3 
Head  (Tenn.)  317;  Town  of  Suffield  v. 
Town  of  East  Granby,  52  Conn.  175;  9 
Ain.  &  Eng.  Corp.  Cas.  i;  St.  Louis  v. 
Russell,  9  Mo.  507 ;  Atchison  etc.  R.  Co. 
V.  Maquilkin,  12  Kan.  301;  Little  Rock 
V.  Parish,  36  Ark.  166;  Dillon  Muii. 
Corp.  (4th  ed.)  §  182;  Ang.  &  A.  Corp., 

"  Whether  cities,  towns  or  villages 
should  be  incorporated,  and  if  incor- 
porated, whether  enlarged  or  con- 
tracted in  their  boundaries,  presents  no 
question  of  law  or  fact  for  judicial  de- 
termination. It  is  purely,  a  question  of 
policy  to  be  determined  by  the  legisla- 
tive department."  Gaiesburg  v.  Haw- . 
kinson,  75  111.  152. 

Under  its  constitutional  power  to 
"modify"  an  act  of  municipal  incor- 
poratioin,  the  legislature  may  so  amend 
it  as  to  enlarge  the  corporate  jurisdic- 
tion, territorially  or  otherwise.  Wiley 
V.  Bluffton.  Ill  Ind.  152. 

Cities  and  towns  mentioned  by  name 
in  the  constitutions  did  not  thereby 
acquire  a  constitutional  fixity  of  bound- 
ary which  would  prevent  the  legisla- 
ture froin  altering  such  boundaries. 
Wade    V.    Richmond,   iS    Gratt.   (Va.) 

58.S. 

In  England,  "  if  a  place  has  no  known 
or  defined  boundary,  the  law  provides 
means  for  having  the  boundary  ascer- 
tained, upon  petition  for  that  purpose, 
by  a  commission  of  enquiry,  under  di- 
rection of  a  secretary  of  state  formerly 
and  now  by  a  local  government  board, 
which  is  a  body  of  large  powers  hacing 
supervision  of  such  matters.  When 
the  boundaries  are  fixed,  the  process  is 
as  in  other  places.  But  if  any  number 
not  less  than  one-twentieth  of  the 
owners  and  rate-payers  desire  the 
whole  or  any  part  of  the  place  to  be  ex- 
cluded from  the  operation  of  the  (lo- 
cal government)  act,  an  enquiry  is  to 
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tion  whether  a  municipal  corporation  has  definite  boundaries, 
and  what  they  are,  is  for  the  courts,  and  not  the  legislature,  to 
determine.^ 

2.  Delegation  of  Power. — The  legislature,  having  the  power, 
unless  restrained  by  fundamental  law,  to  establish  the  boundaries 
of  a  municipal  corporation,  and  to  alter  or  change  them  at  pleas- 
ure, the  courts  cannot  be  invested  with  such  power,  as  the  same 
power  cannot  be  either  legislative  or  judicial  as  the  legislature 
may  be  disposed  to   retain  it   or  surrender  it  to  the  judiciary .^ 


be  directed,  and  the  matter  is  to  be 
determined  on  its  own  merits.  Tliese 
proceedings  appear  to  be  subject  fur- 
ther to  tlie  supervision  of  the  queen's 
bench  by  certiorari"  per  Mr.  Justice 
Campbell,  in  People  v.  Bpnnett,  29 
Mich.  451;  iS  Am.  Rep.  113;  citing 
Mallock  Bath  District,  2  Best  &  Sm. 
q2;  Regina  v.  Northowram,  L.  R.,  i 
Q.  B.  no;  Regina  v.  Hardy,  L.  R.  4 
Q.  B.  117;  Regina  v.  Local  Govern- 
ment Board,  L.  R.,  8  Q^  B.  227. 

1.  Little  Rock  v.  Parish,  36  Ark.  i66. 
And  see  cases  cited  in  previous  notes. 

2.  City  of  Galesburg  v.  Hawkinson, 
75  III.  152,  holding  that  an  act  entitled 
"An  act  to  provide  for  annexing  and 
excluding  territory  to  and  from  cities, 
towns  and  villages,"  approved  April  ijo, 
1S72,  so  far  as  it  attempted  to  confer 
power  upon  the  courts  to  change  the 
boundaries  of  such  municipal  bodies  by 
annexing  or  disconnecting  territory, 
was  unconstitutional,  such  acts  being 
in  their  nature  legislative,  and  not  ju- 
dicial. 

The  courts  of  chancery  of  the  State 
of  Tennessee  are  not  authorized  by  the 
act  of  1S71,  ch,  54,  to  change  the  terri- 
torial limits  of  a  municipal  corporation. 
Willett  V.  Behille,  11  Lea  (Tenn.)  i; 
2  Am.  &Eng.  Corp.'Cas.  24S. 

See  also  People  v.  Nevada,  6  Cal. 
143;  People  T'.  Bennett,  29  Mich.  451; 
18  Am.  Rep.  107,  where  the  subject  is 
fully  discussed  by  Campbell,  J.,  and 
the  nature  of  ''Judicial  Courts"  and 
"Judicial  Action"  considered;  Mayor 
etc.  of  Morristown  v.  Shelton,  i  Head 
(Tenn.)  24.  Compare  Kayser  v.  Trus- 
tees etc.  of  Brenen,  16  Mo."  88;  Tovirn  of 
,  Suffield  V.  Town  of  East  Granby,  52 
Conn.  175;  9  Am.  &  Eng.  Corp.  Cas. 
I;  Burlington  t).  Leebrick,  43  Iowa  252; 
Blanchard  v.  Bissell.  11  Ohio  St.  96; 
Appeal  of  Singer  (Pa.  1890),  iS  Atl. 
Rep.  931;  Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  424;  20  Am. 
&  Eng.  Corp.  Cas.  11  (Division  of 
School  District). 


And  in  Nehraska  where  the  city 
council  of  the  city  of  W.,  by  a  vote  of 
two-thirds  of  alj  the  members  elect, 
adopted  a  resolution  to  annex  to  said 
city  certain  contiguous  territory  (de- 
scribing it),  and  thereupon  the  city  filed 
a  petition  in  the  district  court,  to- 
gether with  an  accurate  plat  of  the 
territory  sought  to  be  annexed,  and 
prayed  for  the  annexation  of  such  ter- 
ritorj',  the  petition  stating  all  the 
facts  required  by  Comp.  St.,  ^  gg,  ch. 
14,  objection  being  made  that  the 
power  conferred  on  the  district  court 
was  legislative,  and  not  judicial — 
held,  that  as  a  condition  of  such 
annexation,  the  court  was  required 
to  iind  the  allegations  of  the  petition  to 
be  true,  and  that  such  territory',  or  a 
part  thereof,  would  receive  material 
benefit  from  its  annexation  to  such 
city  or  that  justice  and  equity  reauired 
such  annexation,  and  to  enter  a  decree 
accordingly.  The  questions  are  so  far 
of  a  judicial  character  that  the  courts 
may  be  invested  with  jurisdiction  to 
determine  them.  The  court  said:  "It 
will  be  conceded  that  an  arbitrary  an- 
nexation of  territory  to  a  city  cfr  town, 
where  the  benefits  to  be  received  by 
the  territory  annexed  are  not  con- 
sidered, can  onl3'  be  accomplished  by 
legislation,  either  by  the  legislature 
itself  or  with  a  tribunal  clothed  with 
power  for  that  purpose,  and  that  a 
court,  under  our  constitution,  could 
'not  be  clothed  with  such  legislative 
power.  We  do  not  understand  the  stat- 
ute, however,  as  clothing  the  courts  with 
the  power  to  legislate  in  the  premises; 
that  is,  to  determine  in  the  first  instance 
what  territory  should  be  annexed.  This 
power  is  bestowed  upon  the  city  coun- 
cil. The  evident  purpose  is  to  protect 
the  owners  of  the  property  from  being 
forcibly  brought  within  the  corpora- 
tion unless  one  of  two  facts  is  made  to 
appear:  First.  That  the  territory,  or 
a  part  of  it,  will  receive  material  bene- 
fit   from    its  annexation   to   such   cor. 
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Nor  can  this  power  be  delegated  to  private  citizens.*  But  a  dis- 
tinction is  obvious  between  delegating  such  power  to  courts  and 
individuals  and  delegating  it  to  appropriate  local  bodies  or 
boards,  or  officers,  which  latter  kind  of  delegation  appears  to  be 
sanctioned  by  respectable  authority.^ 


poration:  that  is,  if  all  the  territory 
sought  to  be  annexed  will  receive  ma- 
terial benefits,  then  a  decree  will  be 
entered  accordingly;  if  but  part  receives 
matei-ial  benefit,  then  a  decree  will  be 
entered  only  for  such  part.  Second, 
Where  justice  and  equity  require  such 
annexation  of  said  territory,  or  a  part 
thereof,  then  a  decree  will  be  entered 
according  to  the  facts  as  found.  The 
determination  of  these  questions  is  a 
judicial  act;  and  the  courts  are  properly 
empowered,  and  the  question  is  proper 
for  the  courts  to  consider."  Wahoo  v. 
Dickinson,  23  Neb.  426;  20  Am.  &  Eng. 
Corp.  Cas.  21. 

The  Ark.  act  of  April  28th,  1883,  con- 
ferring power  upon  circuit  courts  to 
annex  territory  to  municijial  corpora- 
tions, did  not  empower  those  courts  to 
create  corporations.  State  v.  Leather- 
man,  38  Ark.  81. 

1.  In  People  v.  Bennett,  29  Mich. 
451;  18  Am,  Rep.  107,  an  attempt,  was 
made  to  incorporate  as  one  two  village 
settlements,  separated  by  intervening 
farms;  it  was  held  that  the  statute  was 
unconstitutional  because  it  allowed  the 
petitioners  for  incorporation  to  decide 
upon  the  extent  of  territory  to  be  in- 
corporated, and  because  the  legislature 
had  attempted  to  delegate  legislative 
powers  in  this  respect  to  private  citi- 
zens instead  of  local  bodies,  boards,  or 
officers,  no  notice,,  no,  hearing,  and  no 
right  to  a  hearing  being  provided.  In 
this  case  the  court  also  declared  that 
the  question  of  the  boundaries  of  an 
incorporated  village  belongs  to  policy, 
rather  than  law,  and  is  political  and  not 
judicial.  The  statute  required  that 
after  the  petition  for  incorporation  was 
filed  in  the  circuit  court,  a  judge  should 
appoint  a  time  and  place  in  the  terri- 
tory where  an  incorporation  election 
should  be  held,  after  two  weeks'  notice 
posted  by  the  clerk  of  the  court.  If 
the  majority  were  in  favor  of  incor- 
poration, the  judge  was  to  enter  an 
order  declaring  the  incorporation,  etc. 
It  was  held  that  an  incorporation 
formed  under  the  act  could  not  be  sus- 
tained. Compare  Town  of  Suffield  v. 
Town  of  East  Granby,  52  Conn.  175;  9 
Am.  &  Eng.  Corp.  Cas.  1. 


2.  In  Powers  v.  Commissioners  of 
Wood  Co.,  8  Ohio  St.  286,  it  was  held 
that  the  legislature  may  create  a  tribu- 
nal to  determine,  at  least  in  a  quasi 
judicial  manner,  the  desirability  of  en- 
larging boundaries  by  annexation,  and 
to  order  such  annexation  if  deemed  de- 
sirable. Speaking  of  the  statute,  the 
court  said:  "It  empowers  the  county 
commissioners  to  order  the  annexation 
of  contiguous  territory  to  a  cAy  or  in- 
corporated village  upon  the  petition  of 
the  corporation,  as  provided  .  .  .  The 
statute  regards  the  municipal  corpora- 
tion, on  the  one  hand,  and  the  inhabit- 
ants of  the  territory  proposed  to  be 
annexed  on  the  other,  as  adversary 
parties.  It  constitutes  the  board  of 
county  commissioners  a  tribunal  to  de- 
termine the  question.  Each  has  full 
opportunity  to  be  heard.  The  com- 
missioners may  refuse  to  order  the  an- 
nexation if  they  deem  it  unreasonable 
or  improper,  though  the  parties  assent 
to  the  measure;  and  if  they  consider  it 
reasonable  and  proper,  they  may  order 
it  upon  petition  of  the  corporation, 
without  the  consent  and  against  the  will 
of  any  other  party;"  and  the  court  af- 
firmed the  constitutionality  of  this  law. 
And  see  Blanchard  v.  Bissell,  11  Ohio 
St.  96,  holding  that  an  order  of  annexa- 
tion made  by  the  county  commissioners 
in  the  exercise  of  jurisdiction  acquired 
pursuant  to  an  Ohio  statute,  though 
liable  to  be  reviewed  and  set  aside  by 
the  court,  is  not  void,  and  cannot  be 
collaterally  impeached.  And  in  Saun- 
ders -u.  Provisional  Municipality,  24 
Fla.  226,  it  was  held  that  a  provisional 
jnunicipality  created  after  the  dissolu- 
tion of  a  city  had  authority  to  extend 
the  corporate  limits  in  the  same  man- 
ner as  the  former  officers  could  have 
done. 

In  Indiana  power  is  given  to  cities  to 
enlarge  their  own  boundaries  over  ad- 
jacent lands  which  have  been  legally 
platted  of  record;  but  over  lands  not  so 
platted  the  power  of  annexation  is  ex- 
ercised by  the  county  commissioners. 
Mayor  of  Jeifersonville  v.  Weems,  5 
Ind.  547;  Elston  v.  Crawfordsville,  20 
Ind.  272;  Evansville  v.  Page,  23  Ind. 
525.     The  commissioners  of  a  county, 
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3.  Water  Boundaries. — Municipal  corporations  situated  upon  a 
river,  and  bounded  by  such  river,  usually  have  jurisdiction  to 
the,  center  thereof,  unless  the  charter  or  act  of  incorporation 
clearly  denote  the  intention  that  it  stop  at  the  edge  or  margin.^ 
But  an  act  extending  the  bounds   of  a  town   over    the  adjacent 


at  a  special  session,  cannot  have  juris- 
diction of  proceedings  for  tiie  annexa- 
tion of  contiguous  territory  to  an  in- 
corporated city  and  malce  a  valid  order, 
of  such  annexation.  City  Vincennes 
V.  Windman,  73  Ind.  218.  See  also 
Devore's  Appeal,  56  Pa.  S't.  163;  People 
V.  Carpenter,  24  N.  Y.  86;  Osgood  v. 
Clark,  26  N.  H.  307;  Kellog  v.  Meeks, 
87  Mo.  396;  13  Am.  &  Eng.  Corp.  Cas. 
220;  Pensacola  v.  Louisville  etc.  R.  Co., 
21  Fla.  492. 

Disputed  Boundaries — Appointment  of 
Tribunal  by  Court. — A  Connecticut 
statute  provides  for.  the  appointment  of 
a  committee  by  the  superior  court  in 
the  case  of  disputed  town  lines,  "  to  fix 
said  disputed  line  and  establish  it  by 
suitable  monuments  and  report  their 
doings  to  the  court;"  and  that,  after  the 
report  is  accepted  by  the  court,  and 
recorded  on  the  records  of  both  the 
towns,  "said  line  so  fixed  and  estab- 
lished shall  forever  thereafter  be  the 
true  divisional  line  between  the  towns." 
Held,  that  the  action  of  the  committee, 
thus  accepted  and  re  corded, is  final,  and 
cannot  be  reviewed  except  for  fraud  or 
other  improper  or  irregular  conduct  on 
the  part  of  the  committee.  Town  of 
Suffield  V.  Town  of  East  Granby,  52 
Conn.  175;  9  Am.  &  Eng.  Corp.  Cas.  i. 

1.  A  township  bounded  "  easterly 
and  northerly  on  Schoodiac  river  "  car- 
ries the  grant  to  the  middle  thread  of 
the  river  above  tide  waters.  Granger 
V.  Avery,  64  Me.  292. 

Under  a  statute  by  which  a  stream, 
not  navigable,  is  made  the  boundary  of 
an  incorporated  territory,  the  center  of 
the  stream,  and  not  the  edge  or  margin, 
is  the  true  boundary  line.  And  this  is 
so,  although  the  monuments  are  de- 
scribed as  standing  upon  the  margin  or 
bank  of  the  stream.  Cold  Spring  Iron 
Works  V.  Tolland,  9  Cush.  (Mass.)  492. 

In  Connecticut,  the  jurisdiction  of 
each  town  bordering  on  the  Connecti- 
cut river,  for  the  service  of  process  and 
the  enforcement  of  the  laws,  extends  by 
ancient  and  invariable  usage  to  the 
center  of  the  river.  Pratt  v.  State,  5 
Conn.  388;  Hayden  v.  Noyes,  j  Conn. 
391. 

The  1809  charter  of  the  city  of  St. 


Louis  extends  to  the  eastern  boundary 
of  the  State  of  Missouri,  in  the  middle 
of  the  Mississippi  river.  Jones  v. 
Soulard,  24  How.  (U.  S.)  41. 

Where  two  towns  are  situated  on  op- 
posite sides  of  a  river  and  both  are 
bounded  by  the  river,  tlie  line  between 
them  is  the  center  of  the  river  measured 
from  bank  to  bank.  Boscawen  v.  Can- 
terbury, 23  N.  H.  188;  State  v.  Canter- 
bury, 28  N.  H.  195. 

But  the  jurisdiction  of  the  city  of 
Brooklyn  follows  the  shore  of  the  East 
river  as  it  advances  into  the  river*  or 
bay,  whether  the  accretion  proceeds 
frorn  alluvium  or  artificial  deposits  or 
erections,  and  it  is  bounded  by  low 
water  mark  as  the  river  flows  after 
such  accretion.  Luke  v.  Brooklyn,  43 
Barb.  (N.  Y.)  54;  In  re  Furman  St.,  17 
Wend.  (N.  Y.)  649.  See  also,  as  to 
boundaries  of  the  cities  of  New  York 
and  Brooklyn,  Udall  v.  Trustees  of 
Brooklyn,  19  Johns.  (N.  Y.)  175; 
Stryker  v.  Mayor  etc.  of  N.  Y.,  19 
Johns.  (N.  Y.)  179. 

The  New  York  act  of  1823,  author- 
izing the  construction  of  a  basin  in  the 
Hudson  river  opposite  the  city  of 
Albany,  does  not  affect  the  jurisdiction 
of  the  corporation  over  the  waters  of 
the  same,  though  for  some  purposes  the 
basin  is  considered  a  part  of  the  canal. 
Hoyt  V.  Mayor,  9  Wend.  (N.  Y.)   571. 

In  the  act  incorporating  the  town  of 
Hamilton  the  boundary  line  is  de- 
scribed as  "running  by  Ipswich  river  to 
a  wall,  e.tc,  then  by  said  wall,"  etc. 
The  wall  was  nearly  at  right  angles  to 
the  river,  and  from  the  end  of  it  was  a 
wooden  fence  about  two  rods,  and  be- 
yond that  the  bank  was  so  steep  that  a 
fence  was  unnecessary.  It  was  held 
that  the  boundarj'  line  did  not  cross  the 
river  diagonally  to  the  end  of  the  wall, 
but  that  it  followed  the  thread  of  the 
river  until  it  came  to  the  point  at  which 
the  wall,  if  protracted,  would  intersect 
the  thread  of  the  river,  and  thence,  mak- 
ing an  angle,  it  took  the  line  of  the  wall. 
Inhabitants  of  Ipswich  etc.,  13  Pick. 
(Mass.)' 431. 

The  jurisdiction  of  the  city  of  Phila- 
delphia extends  to  the  shore  of  Ne  w  Jer- 
sej',  subject   to  the   compact   between. 
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navigable  waters,  does  not  thereby  grant  the  land  covered  by  the 
water  to  the  town ;  but  is  merely  for  the  purpose  of  civil  and 
criminal  jurisdiction.^ 

4.  Exercise  of  Power  Beyond  Corporate  Limits — (See  also  Board 
OF  Health,  3  Am.  &  Eng.  Encyc.  of  Law  435).--The  gen- 
eral doctrine  is  clear  that  a  municipal  corporation  cannot 
usually  exercise  its  powers  beyond  its  own  limits ;  and  if 
it  has  in  any  case  authority  to  do  so,  the  authority  must  be 
derived  from  some  statute  which  expressly  or  impliedly  per- 
mits it.^  There  are  cases  where  considerations  of  public 
policy    have    induced    the.  legislature    to    grant    such    power.^ 


Pennsylvania  and  New  Jersej'.  Neal  v. 
Commonwealth,  17  Serg.  &  R.  (Pa.)  67. 

A  statute  directed  commissioners  to 
\a.y  off,  for  a  town,  a  tract  of  land  two 
milgs  square  on  a  certain  river.  The 
side  lines  of  the  tract,  as  laid  off,  termi- 
nated at  the  river.  Held,  that  the  front 
line  was  a  straight  line  drawn  from 
one  of  these  points  of  termination  to 
the  other,  and  that,  therefore,  land 
within  a  line  so  drawn  was  taxable 
as  land  within  the  municipal  limits'. 
State  I'.  Columbia,  27  S.  137. 

Shifting  Boundaries. — In  Bechtel  v. 
Village  of  Edgewater,  45  Hun  (N.  Y.) 
245,  in  determining  the  boundaries  of  a 
village  bounded  by  the  bay  of  New 
York,  it  was  held  that  the  intention  of 
the  legislature  was  to  give  not  an  abso- 
lute and  fixed  boundary  at  the  shore  as 
it  then  existed,  but  a  shifting  terminus 
at  the  shore,  as  it  might  exist  either 
by  natural  or  artificial  changes. 

1.  Palmer  v.  Hitks,  6  Johns.   (N.  Y.) 

133- 
2. 


474; 
said: 


Coldwater  v.  Tucker.  36  Mich. 
24  Am,  Rep.  601.  Campbell,  J. 
"It  would  still  be  an  important 
question,  whether,  even  by  contract,  a 
city  can  build  or  possess  public  works 
bevond  its  limits,  without  plain  permis- 
sion," See  also  Begein  -'.  Anderson, 
28  Ind.  79;  Strauss  v.  Pontiac,  40  111. 
301;  State  V.  Franklin,  40  Kan.  410. 
See  Powers  as  to  Real  Estate, 
infra. 

3.  Sewerage. — The  authority  of  a  city 
to  provide  sewerage  bej'ond  the  city 
limits  may  be  implied  from  the  exist- 
ence of  a  state  of  facts  which  renders  it 
actually  necessary  or  manifestly  desir- 
able, as  where  a  cit}',  though  bounded 
by  a  stream,  is  required  by  its  charter 
to  preserve  the  stream  from  pollution 
and  prevent  the  depositing  of  filth 
therein,  and  no  other  outlet  is  reason- 
ably available  except  through   means 


of  ditches  extending  beyond  the  limits. 
And  where  the  drainage  requires  an 
outlet  beyond  the  city  limits,  and  the 
surroundings  are  such  as  to  raise  the 
implication  of  authority  in  the  city  to 
conduct  the  work  beyond  its  limits  the 
city  must  be  permitted  to  retain  some 
discretion  as  to  the  arrangements  by 
which  it  shall  accomplish  the  purpose; 
and  there  is  no  legal  obstacle  to  its 
undertaking  to  do  this  work  by  its  own 
servants  or  contractors,  instead  of  em- 
ploying the  owner  of  the  premises  to 
do  it.  Coldwater  v.  Tucker,  36  Mich. 
474;  24  Am.  Rep.  601.  See  also  Gould 
V.  Rochester,  105  N.  Y.  46. 

Highways. — It  has  been  held  that  the 
legislature  may  empower  a  city  to  ex- 
pend money  on  imprvements  on  roads 
outside  the  city  limits  and  levy  a  tax 
therefor.  Skinner  v.  Hutton,  33  Mo. 
347.  But  a  town  being  a  separate  road 
district  created  by  its  charter,  has  the 
right  to  require  the  road  labor  for  the 
repair  of  roads  and  streets  in  its  limits, 
prescribed  by  charter,  and  persons  re- 
siding within  the  corporate  limits  are 
not  liable  to  be  required  to  perform 
such  labor  beyond  those  limits  or  under 
the  township^'authorities.  Pleasant  v. 
Kost,  29  111.  490. 

Police  Power. — In  Chicago  Packing 
etc.  Co.  V.  Chicago,  88  111.  221,  it  was 
held  that  the  legislature  may,  for  police 
purposes,  prescribe  the  limits  of  muni- 
cipal bodies  and  give  them  power  to 
pass  ordinances  to  prevent  nuisances 
to  operate  beyond  their  boundaries. 
Accordingly,  under  the  act  giving  cities 
and  villages  the  power  to  direct  the 
location  and  regulate  the  management 
and  construction  of  packing  houses, 
etc.,  within  their  limits,  and  to  the  dis- 
tance of  one  mile  beyond,  the  fact  that 
a  packing  house  has  been  licensed  by 
the  town  of  Lake,  whe're  it  is  located, 
but  within  one   mile  of  the-  corporate 
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But,  while  it  is  clear  that  a  municipal  corporation  has  no  author- 
ity, without  a  legislative  grant,  beyond  its  corporate  limits,  yet 
municipal  ordinances  have  the  same  effect  upon  persons,  and  the 
property  of  persons,  residing  beyond  the  corporate,  limits,  when 
such  persons  or  their  property  come  within  the  limits,  as  they 
have  upon  regular  inhabitants.^ 

5,  Two  Corporations  Over  Saine  Territory.— There  cannot  be  two 
municipal  corporations  for  the  same  purposes,  with  co-extensive 
powers  of  government,  at  the  same  time  over  the  same  territory;^ 
but  this  means  two  legal  and  effective  corporations,  and  does  not 

,  apply  where  there  is  a  de  facto  corporation  without  right,  and  a 
corporation  legally  organized,  but  not  in  actual  government  till 
the  former  is  ousted.  The  functions  of  the  legal  corporation  are 
in  abeyance  until  the  ouster,  and  then  come  into  full  activity.^ 

6,  Mnexation  and  Consolidation — {a)  Power  of  Legislature. — The 


limits  of  the  city  of  Chicago,  does  not 
exempt  the  s:tme  from  an  ordinance  of 
that  city  requiring  it  to  be  licensed  by 
that  municipality.  The  person  or  cor- 
poration using  the  ,  establishment  is 
liable  to  be  charged  a  licence  by  both 
the  city  and  the  village.  And  see  State 
V.  Franklin,  40  Kan.  41c. 

Licensing  Sale  of  Goods. — In  Van 
Hook  V.  Selma,  70  Ala.  361;  2  Am. 
&  Eng.  Corp.  Cas.  23;  45  Am.  Rep.  S5, 
it  was  held  that  the  legislature  may 
grant  to  a  municipal  corporation  the 
power  to  enact  ordinances  requiring 
persons  engaged  in  selling  goods  to 
take  out  a_  licence,  operating  beyond 
the  corporate  limits.  "We  do  not 
think"  said  the  court  "there  is  any 
question  of  the  power  of  the  general 
assembly  to  pass  an  act  of  this  charac- 
ter, extending,  for  police  purposes 
merely, the  limits  of  a  municipalitj',  and 
conferring  power  on  the  city  authori- 
tie";  to  pass  by-laws  operating  for  such 
purpose  beyond  the  corporate   limits." 

Licensing  Sale  of  Intoxicating  Liquor. 
— The  legislature  may  empower  jnuni- 
cipal  corporations  to  lay  a  special  tax 
upon  persons  engaged  in  selling  intoxi- 
cating liquors,  and  it  may  also  deter- 
mine over  what  territory  the  jurisdiction 
of  such  corporation  shall  extend.  The 
object  of  this  legislation  is  to  restrict 
the  business  of  liquor  selling  and  not  to 
secure  to  the  vendors  the  protection  of 
the  municipal  government,  and  there- 
fore one  is  not  exempt  from  the  pay- 
ment of  a  special  tax  because  his  place 
of  business  is  outside  of  the  corporate 
limits.  The  fact  that  it  is  within  two 
miles  of  both  a  town  and  a  city  does 
not  impair  the  right   of  the   latter   to 


exact  a  licence  fee  as  its  jurisdiction 
extends  so  far  while  that  of  the  town 
does  not.  Emerich  v.  Indianapolis, 
118  Ind.  279.  And  see  Flack  v.  Fry, 
32  W.  Va.  364;  Kaufle  v.  Delaney,  25 
W.  Va.  410. 

Water  and  Hospital  Purposes. — See 
State  V.  Franklin,  40  Kan.  410. 

1.  Folmar  v.  Curtis,  86  Ala.  354; 
Kennedy  v.  Sowden,  i  McMul.  (S.Car.) 
L.  323;i"Dill.  Mun.  Corp. (4th ed.),  (j  355. 

See  Impounding  Animals;  Ordi- 
nances, 

2.  Grant.  Corp.  18;  Dillon  Mun. 
Corp.  (3rd  ed.),  §  184;  King  v.  Pas- 
more,  3  T.  R.  343;  State  v.  Town  of 
Winter  Park,  25  Fla.  371;  Taylor  v. 
Fort  Wa^ne.  47  Ind.  274,  281;  Strosser 
V.  Fort  Wayne,  100  Ind  443,451;  S  Am. 
&  Eng.  Corp.  Cas.  636,  643;  and  see 
Paterson  v.  Society  etc.,  24  N.  J.  L.385; 
Martin  v.  Aston,  60  Cal.  63. 

"There  cannot  be  two  such  effective 
corporations  in  the  same  place;  for, 
instead  of  good  order,  that  would  only 
be  productive  of  anarchy."  King  v. 
Pasmore,  3  T.  R.  243. 

"The  proposition  that  two  independ- 
ent governments  cannot  exercise  the 
same  powers,  within  the  same  district, 
at  the  same  time,  is  a  self-evident  one." 
Taylor  v.  Fort  Wayne,  47  Ind.  281. 

A  small  incorporated  village  included 
territory  within  the  limits  of  which  a 
rival  village  sprang  up.  The  centers 
of  the  two  were  a  mile  apart.  Held, 
that  under  Iowa  Code,  §§  440-446,  a 
severance  of  the  new  village  was  prop- 
erly granted.  Ashley  v.  Calliope,  71 
Iowa  466. 

3  State  V.  Town  of  Winter  Park, 
25  Fla.  371. 


1007 


Corporate 


MUNICIPAL  CORPORATIONS. 


Bonndaries. 


boundaries  of  a  municipal  corporation,  as  fixed  by  the  legislature 
in  the  charter  or  under  the  act  of  incorporation,  cannot  be 
changed  except  by  the  legislature,  or  in  the  mode  specifically 
prescribed  by  it.  But  the  legislature,  having  complete  control, 
may,  at  pleasure,  in  the  absence  of  constitutional  restrictions,' 
annex  external  territory  to  a  municipal  corporation  and  extend 
its  boundaries  to  include  the  same.^     And  this  may  be  done  with 


1.  Constitutional  Restrictions— Mary- 
land, Const,  art.  13,  §  i.  providing 
that  the  lines  of  a  county  shall  not  be 
changed  without  the  consent  of  a  ma- 
jority of  the  voters  of  the  territory 
sought  to  be  taken  from  one  and  added 
to  another  county,  did  not  confine  the 
legislative  power  to  change  county 
lines  to  cases  where  parts  of  a  county 
.  are  added  to  another  county,  but  terri- 
tory may,  with  or  without  the  consent 
of  a  majority  of  the  voters  residing 
\vithin  the  district  annexed,  be  added 
to  a  city  which  is  a  distinct  territorial 
division,  and  not  a  part  of  any  county. 
Daly  V.  Morgan,  69  Md.  460;  33  Am. 
&  Eng.  Corp.  Cas.  454. 

In  Michigan  the  legislature  has  no 
authority  under  the  constitution  to 
enlarge  the  boundaries  of  a  city  by 
annexing  to  it  parts  of  adjoining  town- 
ships in  such  a  manner  as  to  interfere 
with  the  boundaries  of  representative 
districts,  at  a  time  when  any  alteration 
of  representative  districts  is  forbidden 
by  the  constitution.  This  inhibition  is 
absolute,  and  the  result  cannot  be 
brought  about  by  indirection.  People 
V.  Holihan,  29  Mich.  116.  But  the  con- 
stitutional requirement  that  each  ap- 
portionment and  the  division  into 
representative  districts,  etc.,  shall  re- 
main unaltered  until  the  return  of 
another  enumeration  (art.  4,  §  4), 
does  not  preclude  the  legislature,  at  its 
first  session  after  a  new  enumeration, 
from  enlarging  the  boundaries  of  a  city 
so  as  to  take  in  territory  before  belong- 
ing to  another  representative  district, 
though  the  new  apportionment  has  not 
yet  been  actually  made.  People  v. 
Bradley,  36  Mich.  447.  And  see  Smith 
V.  Mayor  etc.  of  Saginaw  (Mich. 
1890),  45  N.  W.  Rep.  964. 

The  provisions  of  the  second  amend- 
ment of  the  constitution  of  Massachu- 
setts, which  provides  that  no  municipal 
or  city  government  shall  be  erected  or 
constituted  in  any  town  not  containing 
twelve  thousand  inhabitants,  has  no 
application  to  the  annexation,  by  the 
authority  of  the  legislature,  of  a  town 


to  a  city  already  existing.  Chandler  v. 
Boston,  112  Mass.  200. 

The  Illinois  constitution,  art.  9,  §  12, 
which  limits  the  extent  of  municipal 
indebtedness,  does  not  render  invalid 
the  annexationof  onemunicipality  to  an- 
other, pursuant  to  law,  though  the  indebt- 
edness of  one  or  both  of  them  exceeds 
the  constitutional  limit.  True  v.  Davis 
(111.  18S9),  29  Arf).  &  Eng.  Corp.  Cas.  12. 

In  Warren  v.  Mayor  etc.  of  Charles- 
town,  2  Gray  (Mass.)  84,  it  was  held 
that  an  act  for  the  annexation  of 
Charlestown  to  Boston  was  unconstitu- 
tional and  wholly  void,  because  it 
undertook  to  erect  the  territory  of 
Charlestown  until  the  next  census  into 
a  representative  district  which  was 
neither  a  town  nor  a  city;  and  con- 
tained no  adequate  provision  to  secure 
to  the  inhabitants  of  Charlestown  their 
rights  to  elect  representatives  and  sen- 
ators to  the  general  court  and  repre- 
sentatives in  congress. 

Title  of  Act. — It  is  competent  in  an 
act  the  title  of  which  expresses  the  idea 
of  defining  and  making  distinct  the 
boundaries  of  a  city,  to  provide  for 
enlarging  and  extending  the  city  limits 
so  as  to  take  in  new  territory;  the 
word  ''define,"  as  applied  to  territorial 
limits,  in  its  broadest  sense,  means 
something  more  than  to  de.termine 
boundaries  already  established;  and 
the  constitutional  limitation,  requiring 
the  object  of  the  law  to  be  expressed  in 
the  title  was  not  designed  to  confine 
the  legislature  to  the  use  of  words  in 
their  most  restricted  sense  in  the  titles 
of  acts.   People  v.  Bradley,  36  Mich. 447. 

Where  a  bill  was  entitled  "An  act  to 
amend  the  act  to  incorporate  the  city 
of  Muscatine,"  it  was  competent  for  the 
legislature,  by  such  bill,  to  enlarge  the 
limits  of  said  citv,  the  same  having 
been  fixed  by  the  bill  sought  to  be 
amended.  Morford  v.  Unger,  8  Iowa 
82.  And  see  also  as  to  title  of  act 
making  annexation,  State-  f .  Daniel, 
28  La.  An.  38;  New  Orleans  v.  Bright, 
28  La.  An.  873. 

2.  Daly  v.  Morgan,  69  Md.  460;  23 


1008 


Corporate 


MUNICIPAL  CORPORATIONS. 


Boundaries . 


or  without  the  consent  of  the  inhabitants  of  the  territory  affected, 
although  the  property  annexed  will  be  subject  to  taxation  to  pay 
prior  indebtedness  of  the  municipality.^  Corporate  boundaries 
may,  however,  be  extended  without  direct  legislation  or  express 


Am.  &  Eng.  Corp.  Cas.  454;  People 
■0.  Bradley,  36  Mich.  447;  Smith  v. 
Mayor  etc.  of  Saginaw  (Mich.  1S90), 
45  N.  W.  Rep.  964;  Powers  v.  Wood 
Co.,  8  Ohio  St.  286;  United  States  v. 
Memphis,  97  U.  S.  284;  Laramie  Co. 
V.  Albany  Co.,  92  U.  S.  307;  Smith  u. 
McCarthy,  56  Pa.  St.  359;  Chandler  v. 
Boston,  112  Mass.  200;  Covington  v. 
East  St.  Louis,  78  111.  54S;  Opinion  of 
the  Justices,  6  Cush.  (Mass.)  580; 
Warren  v.  Mayor  etc.  of  Charlestown, 
2  Graj'  (Mass.)  84;  Morford  v.  Unger, 
8  Iowa  82;  St.  Louis  v.  Allen,  13  Mo. 
400;  Giboney  Cape  v.  Girardeau  Co., 
58  Mo.  141;  Woods  V.  Henry,  55  Mo. 
560;  St.  Louis  V.  Russell,  9  Mo.  507; 
Blanchard  v.  Bissell,  ii  Ohio  St.  96; 
Succession  of  Teaulet,  28  La.  An. 
42;, Martin  v.  Dix,  52  Miss.  53;  24  Am. 
Rep.  661;  New  Orleans  v.  Cazelar,  27 
La.  An.  156;  Stoner  ;'.  Flournoy,  :8 
La.  An.  S50;  People  v.  Bradley,  36 
Mich.  447;  Santa  Rosa  v.  Coulter,  15S 
Gal.  537. 

To  extend  the  boundaries  of  a  city 
does  not  take  private  property  for  pub- 
lic purposes  without  compensation,  al- 
though taxpayers  of  the  added  territory, 
by  the  act,  are  subjected  to  liability  for 
the  city  debt  and  taxes,  and  the  tax- 
payers of  the  county  from  which  the 
addition  to  the  city  was  taken,  lose  the 
contributions  of  those  withdrawn  by 
the  act.  Wade  n.  Richmond,  18  Gratt. 
(Va.)  583.  And  see  Stilz  v.  Indian- 
apolis, 55  Ind.  515.  Objections  made  ' 
by  persons  outside  the  disputed  terri- 
tory that  property  would  thereby  be 
withdrawn  from  their  control  should 
not  prevail.  In  re  village  of  Edge  wood, 
130  Pa.  St.  348. 

The  act  uniting  Charlestown  and 
Boston  was  held  not  void  for  providing 
that  it  should  take  effect  for  different 
purposes  at  different  times.  Stone  v. 
Charlestown,  114  Mass.  214. 
'  Common  Law.— The  power  of  the 
■  proper  authority  to  alter  the  boundaries 
of  a  civil  corporation,  or  annex  thereto 
contiguous  territory,  existed  at  common 
law,  but  in  most  States  is  statutory. 
Stilz  -0.  Indianapolis,  55  Ind.  515. 

1.  Daly  V.  Morgan,  6g  Md.  454;  23 
Am.  &  Eng.  Corp,  Cas.  462;  Prince 
George's  Co.  Coramrs.  v.  Bladensburg, 


51  Md.  465;  Smith  v.  McCarthy,  56 
Pa.  St.  359;  St.  Louis  v.  Russell,  9 
Mo.  507;  Blanchard  v.  Bissell,  11 
Ohio  St.  96;  Powers  v.  Wood  Co.,  8 
Ohio  St.  286;  Wade  v.  Richmond, 
18  Gratt.  (Va).  583;  Benoist  v.  St. 
Louis,  15  Mo.  668;  St.  Louis  v.  Allen, 
13  Mo.  400. 

Land  owners  cannot  defeat  the  an- 
nexation by  a  claim  that  the  extent  of 
their  homestead  is  reduced  to  one  acre 
without  their  consent.  Emporia  v. 
Smith,  43  Kan.  433. 

Annexation  of  territory  to  a  city 
does  not  take  property  from  the  land 
owner,  nor  affect  his  private  right.  It 
changes  only  the  jurisdiction.  Stilz  v. 
Indianapolis,  155  Ind.  511;. 

In  Powers  'v.  Wood  Co.,  8  Ohio  St. 
286,  the  court  said:  "That  injustice  may 
be,  and  has,  sometimes  been  done  by  the 
annexation  of  territory  to  a  town,  which 
has  contracted  an  improvident  debt, 
is,  no  doubt,  true;  and,  sometimes,  and 
perhaps  more  frequently,  the  owners  of 
contiguous  territory  have  had  the  ben- 
efit, by  reflected  value  and  convenience, 
of  expenditures  for  which  they  have 
not  contributed  anything.  The  ques- 
tion is  one  be3'ond  the  reach  of  practi- 
cal consideration,  in  the  absence  of  any 
statute;  and  it  would  require  a  very 
artificial  and  unsound  mode  of  reason- 
ing to  hold  that  territory'  could  not  be 
annexed  to  a  town  which  owed  debts,, 
until  the  owners  of  such  territory  were 
paid  a  compensation  in  money  for  a 
proportional  part  of  such  debts,  on  the 
ground  that  the  property  annexed  wa& 
condemned  for  public  use." 

Consent  is  frequently  made  necessary 
by  statute.  See  Topeka  v.  Gillett,  32 
Kan.  431;  5  Am.  &  Eng.  Corp.  Cas. 
290;  Peru  V.  Bearss,  55  Ind.  576; 
Strosser  v.  Fort  Wayne,  100  Ind,  443: 
8  Am.  &  Eng.  Corp.  Cas.  636;  Daly  v. 
Morgan,  69  Md.  460;  23  Am.  &  Eng. 
Corp.  Cas.  454;  Graham  v.  Greenville, 
67  Tex.  62;  Stone  w.  Charlestown,  114 
Mass.  214;  East  Dallas  v.  State,  73 
Tex.  371. 

The  Missouri  act  1841,  extending  the 
limits  of  the  city  of  St.  Louis,  became 
absolute  on  being  accepted  by  a  major- 
it3'  of  the  citizens  embraced  by  the 
charter  thus  amended,  although  against 


isC.  of  L.— 64 


1009 


Corporata 


MUNICIPAL  CORPORA  TIONS. 


Boundaries. 


contract.*  The  legislature  may  lawfully  place  the  matter  in  the 
hands  of  the  municipality  affected  or  some  appropriate  board  f 
but  where  such  an  extension  is  relied  on,  or  where  an  estoppel  is 
relied  on,  f^cts  must  affirmatively  be  pleaded  showing  such  an 
extension  or  creating  an  estoppel.*  The  corporate  authorities 
can  in  no  case  change  the  boundaries  without  the  consent  of  the 
government.* 


the  consent  of  those  embraced  by  it 
who  were  not  included  in  the  limits  of 
the  old  charter.  St.  Louis  v.  Russell, 
9  Mo.  507. 

1.  Delphi  V.  Startzman,  104  Ind. 
343;   II  Am.  &  Eng.  Corp.  Cas.  37 

2.  See  Blanchard  v.  Bissell,  11  Ohio 
St.  96,  where  power  of  annexation 
was  exercised  by  countj'  commissioners 
pursuant  to  statute.  And  see  Emporia 
V.  Smith,  42  Kan.  433;  Topeka  v.  Gil- 
iett,  32  Kan.  431;  5  Am.  &  Eng.  Corp. 
Cas.  290;  Covington  v.  East  St.  Louis, 
78  111.  548;  Murray  v.  Virginia,  91  111. 
558;  Stilz  V.  Indianapolis,  55  Ind.  515; 
Collins  V.  New  Albany,  59  Ind.  396; 
Elston  V.  Board  of  Tru.stees  of  Craw- 
fordsville,  20  Ind.  272;  Millikin  -t. 
Bloomington,  72  Ind.  161;  Hewitt's 
Appeal,  88  Pa.  St.  55;  Smith  v  Mc- 
Carthy', 56  Pa.  St.  359;  Jacksonville  v. 
L'Engle,  20  Fla.  344;  City  of  Pensacola 
■V.  Louisville  etc.  R.  Co.,  21  Fla.  492; 
Saunders  v.  Provisional  Municipality, 
24  Fla.  226;  Kellog  v.  Meeks,  87  Mo. 
396;  East  Dallas  v.  State,  73  Tex.  371; 
Steele  w.  Newton,  41  Ka"n.  512;  Callen 
V.  Junction  City,  41  Kan.  466;  Dodson 
V.  Ft.  Smith,  33  Ark.  508. 

A  statute  providing  that  when  the 
inhabitants  of  adjoining  territory  shall 
vote  in  favor  of  becoming  u  part  of  a 
city  the  city  may  receive  them,  is  valid, 
Graham  v.  Greenville,  67  Tex.  62. 

It  is  competent  for  the  legislature  to 
provide  that  the  authoritj'  of  a  city 
shall  not  be  extended  over  territory 
newly  annexed  thereto  but  upon  the 
expressed  consent  of  the  people.  And 
when  it  is  provided  that  such  consent 
may  be  given  through  the  city  council, 
it  is  not  a  delegation  of  legislative 
authority.  Morford  v.  Unger,  8  Iowa 
82;   Graham  t;.  Greenville,  67  Tex.  62. 

Where  the  statute  confers  exclusive 
jurisdiction  upon  the  board  of  commis- 
sioners to  order  lands  annexed  to  a  city, 
the  power  cannot  be  exercised  by  the 
common  council,  and  a  statute  attempt- 
ing to  legalize  an  order  made  in  such  a 
case  bv  the  common  council  is  inopera- 
tive aiid  void.  Strosser  v.  Fort  Wayne, 
joo  Ind.  443;  8  Ain.  &  Eng.  Corp.  Cas. 


636;  Logansport  v.  La  Rose,  99  Ind. 
117;  8  Am.  &  E'ng.  Corp.  Cas.  512. 

A  statute  authorizing  county  commis- 
sioners to  prescribe  new  boundaries  for 
incorporated  towns  when  it  appears 
that  boundaries  are  extended  beyond 
necessary  and  useful  limits,  does  not 
confer  the  power  to  sever  a  part  of  a 
town  in  order  to  annex  it  to  another. 
Jacksonville  v.  L'Engle,  20  Fla.  344. 

While  such  acts  conferring  on  cities 
the  power  to  extend  their  limits  are 
constitutional  and  valid,  yet  the  power 
so  conferred  must  be  reasonably  and 
properly  exercised.  Kellog  v.  Meeks, 
87  Mo.  396. 

It  sufficiently  indicates  the  purpose 
of  a  city  to  exercise  its  corporate  rights 
and  powers  over  a  territory,  when  it 
has  passed  an  ordinance  of  annexation, 
recognizes  it  as  a  ward  of  the  corpora- 
tion and  prepares  to  levy  a  tax  upon  the 
property  therein.  The  State,  after  such 
inflications,  may  test  the  validity  of  the 
annexation  by  quo  warranto.  East 
Dallas  V.  State,  73  Tex.  371. 

Eminent  Domain. — The  authoKty  con- 
ferred by  an  act  upon  the  county  board, 
to  annex  territory  to  a  city  is  not 
founded  upon  the  right  of  eminent  do- 
main.     Stilz   V.  Indianapolis,   55  Ind. 

515-  • 

Finding  of  Court — Appeal. — In  Kan- 
sas it  is  provided  (Laws  Kan.  1885,  ch. 
97,  1886,  ch.  69)  that  if  the  district  judge 
shall  be  satisfied  that  the  addition  of 
territory  to  a  city  of  the  second  class 
would  be  to  its  interest,  and  shall  so 
find,  the  city  council  may  make  the 
addition  by  ordinance.  Held  that  an 
appeal  from  the  judge's  finding  cannot 
be  taken  to  the  district  court,  nor  from 
it,  or  from  that  court  to  the  supreme 
court.  Steele  v.  Newton,  41  Kan.  512;, 
Callen  v.  Junction  city,  41  Kan.  466. 

3.  Delphi  w.  Startzman,  104  Ind.  343; 
II  Am.  &  Eng.  Corp.  Cas.  37. 

4.  Norris  v.  Mayor  etc.  of  Smithville, 
I  Swan  (Tenn.)  164;  McCallie  ti- 
Mayor  of  Chattanooga,  3  Head  (Tenn.) 
318";  Commissioners  of  Shawnee  Co. 
V.  Carter,  2  Kan.  115;  Atchison  etc. 
R.  Co.  V.  Maquilkin,  12  Kan.  301. 


1010 


Corporate 


MUNICIPAL  CORPORATIONS. 


Boundaries. 


[B)  What  Territory  May  be  Annexed — (See  also  [c)  Rural  Lands, 
infra). — Where  the  legislature  exercises  the  power  by  direct  leg- 
islation, it  may  annex  to  a  municipal  corporation  any  lands  which 
it  deems  proper  to  be  included  within  the  limits  of  the  municipal- 
ity. But  where  the  power  is  delegated  it  is  usually  restricted  to 
contiguous  and   adjoining  lands. ^     In  some  States    the  common 


A  township  cannot  divest  itself  of  its 
liabilit}'  to  pay  its  indebtedness  by  al- 
tering its  boundaries  and  changing  its 
name.  Walnut  Township  ik  Jordan, 
38  Kan.  562;  20  Am.  &  Eng.  Corp. 
Cas.  I. 

1.  Contiguous  and  Adjoining  Lands. 
— Smith  V.  Sherry,  50  Wis.  210. 
Where  several  pieces  of  platted  terri- 
tory do  not  all  adjoin  a  city,  but  adjoin 
one  another,  and  one  of  them  adjoins  a 
•city,  they  maj'  all  be  annexed.  Evans- 
ville  V.  Page,  23  Ind.  525. 

Where  an  incorporated  town,  em- 
bracing about  forty  acres  nearly  in  the 
•center  of  a  section  of  land,  had  its 
boundaries  extended  hy  a  special  char- 
ter so  as  to  include  one  mile  square, 
which  charter  provided  that  "whenever 
a  tract  of  land  adjoining  said  town" 
should  "be  at  any  time  laid  off  or  subdi- 
vided into  town  lots  and  recorded  as  an 
addition  to  said  town,  such  tract" 
should  become  a  part  of  said  town  and 
•within  the  corporate  limits  thereof,  and 
subject  to  all  the  provisions  of  the  act,  it 
was  held  th'at  the  words  "land  adjoin- 
ing" meant  land  adjoining  the  town  as 
incorporated  by  the  charter,  and  were 
not  confined  to  an  addition  to  the  origi- 
nal town  plat  xvithin  the  square  mile. 
Murray  v.  Virginia,  gi  111.  558. 

By  the  original  charter  of  the  city  of 
Toledo,  it  was  bounded  on  the  south- 
east by  the  center  of  the  Maumee  river, 
which  is  a  navigable  stream.  Upon  the 
petition  of  the  corporation,  pursuant  to 
the  provisions  of  the  14th  section  of  the 
act  to  provide  for  the  organization  of 
■cities  and  incorporated  villages  (Swan 
&  Critchfield's  Stat.  1497),  the  county 
'Commissioners  of  Lucas  county  ordered 
an  extension  of  its  limits  so  as  to  in- 
clude an  unincorporated  village  and 
other  adjoining  lands  on  the  southeast 
side  of  the  river.  Held,  that  the  terri- 
tory so  annexed  was  contiguous  to  the 
original  city.  Blanchard  v.  Bissell,  11 
Ohio  St.  96. 

A  plat  of  land  not  contiguous  to  the 
boundaries  of  a  city  cannot  be  said  to 
adjoin  city  boundaries  so  as  to  be  part 
■of  such  city  under  a  provision  of  its 
charter  making  "tracts  of  land,  if  laid 


off  into  town  lots  adjoining  the  present 
boundaries,"  a  part  of  the  cit>'.  Truax 
V.  Pool,  46  Iowa  256. 

The  owner  of  land  adjoining  a  city 
or  town,  who  lays  the  same  off  into  lots 
and  invites  purchasers  and  settlers  to 
occupy  it  with  dwellings,  or  otherwise, 
cannot  object  to  a  law  extending  the 
authority  of  the  local  government  over 
him  and  his  land  so  laid  out  and  occu- 
pied.    Morford  v.  Unger,  S  Iowa  82. 

But  under  the  Iowa  statute  (16  G.  A., 
ch.  47)  providing  for  the  annexation  of 
territory,  it  is  not  necessary  that  the 
territory  annexed  be  abutting  or  con- 
tiguous, and  laid  out  in  lots  or  parcels 
as  is  required  under  the  provisions  of 
the  code,  ij  431.  Glass  u.  Cedar  Rapids, 
68  Iowa  207. 

Farm  lands  may  be  annexed,  if  there 
are  no  constitutional  objections,  the 
same  as  any  other  lands  if  the  legisla- 
ture so  declare.  Giboney  Cape  v. 
Girardeau,  58  Mo.  141:  State  v.  Rey- 
nolds, 61  Mo.  203;  Barker  7'.  State,  18 
Ohio  514;  Gillette  v.  Hartford,  31  Conn, 
351;  Kelly  V.  Pittsburgh,  85  Pa.  St.  170; 
27  Am.  Rep.  633.  And  see  cases  cited 
infra,  (c)  Rural  Lands.  But  the  courts 
have  frequently  construed  general  in- 
corporation acts  as  not  implj'ing  any 
such  power  against  private  consent. 
Devores  Appeals,  56  Pa.  St.  163;  Bor- 
ough of  Little  Meadows,  28  Pa.  St.  256; 
People  V.  Bennett,  29  Mich.  451;  18 
Am.  Rep.  107.  In  the  case  of  Borough 
of  Blooming  Valley,  56  Pa.  St.  66,  it 
■was  held  that  farming  lands  might  be 
included  in  a  borough  by  consent,  and 
on  the  application  of  the  owners.  But 
otherwise  the  village  proper  is  all 
that  can  be  included.  In  Borough  of 
West  Philadelphia,  5  W.  &  S.  (Pa.) 
281,  an  attempt  was  made  to  incorpo- 
,  rate  together  two  village  settlements 
and  intervening  farms.  But  the  su- 
preme court  held  that  neither  two  set- 
tlements nor  farming  lands  could  be  in- 
cluded except  by  direct  action  of  the 
legislature.  Act  Pa.April  ist,  1863  (P.L. 
200,)  ^  I,  provides  that  "whenever  an  ap- 
plication has  been  or  shall  hereafter  be 
made,  by  the  freeholders  of  any  town 
or  village  in  the  commonwealth,  for  an 
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council  of  a  city  has  no  authority  to  order  the  annexation  of  con- 
tiguous territory  unless  it  has  been  laid  off  into  lots  and  platted, 
without  the  consent  of  the  owners,^  and  an  order  annexing  terri- 


act  of  incorporation  into  a  borough,  and 
the  boundaries  fixed  by  the  petitioners 
shall  embrace  lands  exclusively  used  for 
the  purposes  of  farming,  and  not  prop- 
erly belonging  to  the  town  or  village, 
the  courts  of  quarter  sessiocis  of  the 
county  where  such  application  is  made 
shall  have  power,  at  the  request  of  the 
party  aggrieved,  to  change  and  modify 
such  boundaries  so  as  to  exclude  there- 
from the  land  used  for  farming  pur- 
poses." Held,  that  the*proposed  boun- 
daries can  be  modified  or  changed,  "at 
the  request  of  the  party  aggrieved," 
only  at  the  time  the  charter  is  before 
the  court  for  approval.  Appeal  of  Sin- 
ger, 131  Pa.  St.  365.  As  to  taxation  of 
farm  lands  annexed, see  Rural  Lands, 
post. 

"Lots,"  as  used  in  statute,  is  a  term 
descriptive  of  subdivisions  marked  on 
a  plat,  with  an  evident  view  to  impress 
upon  them  character  of  urban,  as 
contradistinguishment  from  rural  use. 
Evansville  v.  Page,  23  Ind.  525. 

Natural  Boundary  Line. — The  exist- 
ence of  a  natural  boundary  line  between 
two  villages,  such  as  a  deep,  wooded  ra- 
vine, is  not  such  division  of  territory  as 
requires  separate  corporate  existence; 
and  where  a  majority  of  the  land  owners 
on  each  side  of  the  ravine,  demand  in- 
corporation with  one  of  the  villages  into 
a  borough,  it  cannot  be  said  that  the  lim- 
its of  that  village  would  be  unduly  ex- 
tended, or  adjacent  territory  of  the 
neighboring  village  invaded  by  grant- 
ing the  application.  I7t  re  village  of 
Edgewood,  130  Pa.  St.  348. 

Amount  of  Land. — A  statute  provid- 
ing that  whenever  the  inhabitants 
of  any  territory'  adjoining  the  limits  of 
a  city  "to  the  extent  of  one-half  mile  in 
widtli"  shall  vote  in  favor  of  annexa- 
tion, such  territory  may  be  annexed  to 
the  city,  means  that  the  territory  to  be 
annexed  may  be  less  than,  but  shall  not 
exceed,  one-half  mile  in  width.  East 
Dallas  V.  State,  73  Tex.  371.  The  ex_- 
tent  to  which  it  is  proper  to  enlarge  the 
limits  of  a  rhunicipality  is  a  question 
for  the  legislature,  whose  decision  can- 
not be  reviewed  by  the  courts.  Madrey 
V.  Cox,  73  Tex.  538. 

Population. — In  Texas,  the  finding  of 
a  county  judge,  that  the  territory  sought 
to  be  embraced  within  a  municipal  cor- 
poration  has  the  necessary  population. 


is  conclusive,  the  statute  providing  no 
means  for  a  revision  -of  the  finding. 
State  V.  Goodwin,  69  Tex.  55. 

1.  Ind.  R.  S.  1881,  §5  3191;,  3196,  3197; 
Strosser  v.  Fort  Wayne,  too  Ind.'  443; 
8  Am.  &  Eng.  Corp.  Cas.  636;  Tayler  v. 
Fort  Wayne,  47  Ind.  274;  Peru  v. ' 
Bearss,  55  Ind.  576;  Town  of  Cicero  i). 
WiUiamson,  gi  Ind.  541;  Logansport  f. 
La  Rose,  99  Ind.  117;  8  Am.  &  Eng. 
Corp.  Cas.  512;  ColUns  v.  New  Albany, 
59  Ind.  396;  Mullikin  v.  Bloomington, 
72  Ind.  161;  Jefl^ersonville  v.  Weems,  5 
Ind.  547. 

An  attempted  annexation  of  unplatted 
lands  is  void  for  want  of  jurisdiction, 
and  the  levj'  and  attempted  collection 
of  municipal  taxes,  on  such  lands  so  an- 
nexed, may  be  enjoined  by  the  decree 
of  the  proper  court.  Logansport  v.  La 
Rose,  99  Ind.  117;  8  Am.  &  Eng.  Corp. 
Cas.  512, 

A  city  has  no  jurisdiction  to  annex 
lands  laid  off  and  platted  by  one  who 
does  not  own  them,  and  who  has  no  au- 
thoritv  from  the  owner,  The  husband 
cannot  thus  have  his  wife's  land  an- 
nexed. She  may  dispute  the  validity  of 
the  annexation  after  it  has  been  accom- 
plished. Indianapolis  v.  Patterson,  112 
Ind.  344. 

But  vinder  the  provisions  of  sections 
319D  and  3197,  Ind.  Rev.  Stat.  1S81,  an 
incorporated  city  mav  procure  the 
anne^catiqn  of  contiguous  territory, 
whether  platted  into  lots  or  otherwise, 
without  the  consent  of  the  owner  or 
owners  thereof,  upon  the  petition  of  its 
common  council  to  the  board  of  com- 
missioners of  the  county  wherein  such 
city  is  situate,  and  the  order  of  such 
board  granting  the  prayer  of  such  peti- 
tion; and,  if  there  be  errors  in  such  pro- 
ceedings, the  remedy  of  the  party  ag- 
grieved thereby  is  an  appeal  to  the  cir- 
cuit court  of  the  county,  and  not  a  suit 
for  an  injunction.  Logansport  v.  La 
Rose,  99  Ind.  117;  8  Am.  &  l?ng.  Corp. 
Cas.  512;  Strosser  v.  Fort  Wayne,  100 
Ind.  443;  8,  Am.  &  Eng.  Corp.  Cas.  636. 
And  see  Pensacola  v.  Louisville  etc.  R. 
Co.,  21  Fla.  492. 

And  in  Kansas,  where  the  proprie- 
tors of  a  supposed  addition  to  a  city 
have  never  divided  the  land  into  blocks, 
lots  or  streets,  nor  made,  acknowledged 
and  filed  any  map  or  plan  thereof,  nor 
consented   that  such  supposed  addition 
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tory  not  platted,  and  in  cases  where  the  owner  has  not  consented, 
is  void.* 

(c)  Rural  Lands — Taxation. — It  often  happens  that  by  the  ex- 
tension of  municipal  boundaries,  lands  are  included  within  munici- 
pal limits  and  subjected  to  increased  rates  of  taxation,  although 
the  land  itself  may  be  at  such  a  distance  as  to  receive  none  of  the 
benefits  for  which  it  is  taxed  and  to  remain  available  only  for  agri- 
cultural purposes.  The  clear  weight  of  authority  is  to  the  effect 
that,  however  unequal  and  unjust  such  increased  taxation  may  be, 
the  matter  is  one  which  must  be  regulated  by  the  legislature,  and 
the  courts  accordingly  refuse  to  interfere.*  But  in  Kentucky  and 
Iowa,  the  courts  have  decided  that,  while  the  legislature  may  ex- 
tend the  corporate  boundaries  of  municipalities  as  it  sees  fit,  it 
cannot  authorize  the  imposition  of  municipal  taxation  upon  such 
'  real  estate  as  evidently  derives  no  benefit  from  its  connection 
with  the  municipality.  Such  taxation,  it  is  said,  would  virtually 
amount  to  a  taking  of  property  for  public   use  without  making 


should  become  a  part  of  the  cit3',  the 
city  councils  cannot,  by  ordinance,  bring 
it  within  the  municipal  boundaries  so  as 
to  subject  it  to  taxation  as  city  prop- 
erty. Topeka  v.  Gillett,  32  Kan.  431; 
5  Am.  &  Eng.  Corp.  Cas.  290.  And 
see  Union  Pac.  R.  Co.  v.  Kansas  City, 
42  Kan.  497. 

1.  But  if  the  property  owner  for  a 
considerable  length  of  time  acquiesces 
in  the  annexation  proceedings,  and, 
without  objection,  sees  the  city  make 
improvements  and  expend  large  sums 
of  money  upon  the  faith  of  the  validity 
of  the  proceedings,  he  will  be  estopped 
from  impeaching  the  validity  of  the 
proceedings,  although  he.  may  not  have 
directly  received  any  benefit  from 
the  improvements  made  by  the  city. 
Strosser  v.  Fort  Wayne,  100  Ind.  443; 
S  Am.  &  Eng.  Corp.  Cas.  636.  . 

2.  Linton  v.  Athens,  53  Ga.  588; 
Martin  v.  Dix,  52  Miss.  53;  24  Am. 
Rep.  661;  Barker  v.  State,  18  Ohio  514; 
Kelly  V.  Pittsburgh,  85  Pa.  St.  170;  27 
Am.  Rep.  633;  Municipality  No.  3  v. 
Michoud,  6  La.  An,  605;  St.  Louis  v. 
Allen,  13  Mo.  400;  St.  Louis  v.  Russell, 
9  Mo.  507;  Lee  v.  Thomas,  49  Mo.  112; 
Walden  v.  Dudley,  49  Mo.  421;  Gibo- 
ney  Cape  v.  Girardeau  Co,,  58  Mo.  141; 
State  V.  Reynolds,  61  Mo.  203;  Turner 
".  Althaus,  6  Neb.  54,  overruling, 
Bfadshaw  v.  Omaha,  1  Neb.  16;  Olwer 
V.  Omaha,  3  Dillon  (C.  C.)  368; 
Kountze  v.  Omaha,  ■;  Dillon  (C.  C.) 
44.3;  Maddrey  v.  Cox,  ^3  Tex.  ^38;  27 
Am,  &  Eng.  Corp.  Cas.  227;  Hewitt's 
Appeal,  88  Pa  St.  55. 


In  Kelly  v.  Pittsburgh,  85  Pa.  St. 
170;  27  Am.  Rep.  633,  it  appeared  that, 
under  the  authority  of  an  act  of  the 
legislature,  the  city  of  Pittsburgh  ex- 
tended its  boundaries  by  the  annexation 
of  adjacent  territory.  In  this  annexed 
district  lay  a  tract  of  agricultural  land 
so  far  without  the  limits  of  the  built-up 
portion  of  the  city  that  it  could  derive 
no  advantage  from  gas,  water,  fire,  and 
police  and  other  departments  of  the 
city  go\'ernment.  The  greatest  pro- 
ductive value  or  income  of  said  farm 
was  about  ,$800,  while  the  tax  levied 
thereon  amounted  to  ,112,500.  The  tax 
was,  nevertheless,  held  not  to  be  uncon- 
stitutional. The  court  observes:  ''On 
the  broad  ground,  therefore,  on  which 
the  plaintiff  has  put  his  plaint,  it  cannot 
be  maintained  and  must  be  dismissed. 
Considering  it,  however,  from  the  less 
general  and  most  favorable  point  of 
view,  and  it  but  comes  to  this,  that  the 
taxation  is  unequal  and  burdensome, 
and  the  complainant  is  taxed  for  some 
things,  as  police  and  water,  from  which, 
however  necessary  for  the  welfare  of 
the  municipality,  he  derives  no  benefit. 
Granted  that  the  tax  is  both  unjust  and 
unequal,  it  does  not  follow  that  the 
remedy  is  wit,hin  the  power  of  the 
courts;  on  the  other  hand,  the  contrary 
has  been  expressly  ruled." 

This  case  was  subsequently  affirmed 
in  the  United  States  supreme  court — 
Kelly  V.  Pittsburgh,  104  U.  S.  78— it 
being  then  held  that  a  State  has  the 
power  to  determine  what  portions  of 
her   territory  shall,  for  local  purposes. 
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compensation.^     In  most  of  the  States,  however,  the  taxation  of 
rural  property  within  the  limits  of  municipalities  is  fixed  by  law 


be  within  the  limits  of  a  city  and 
subject  to  its  government,  and  to  pre- 
scribe the  rate  of  taxation  at  which 
such  portions  shall  be  assessed.  A 
party  is  not  deprived  of  his  property 
without  due  process  of  law  by  the  en- 
forced collection  of  taxes  merely,  be- 
cause tliey,  in  individual  cases,  work 
hardship  or  impose  unequal  burdens. 

The  owners  of  farming  land  within 
the  limits  of  a  city  cannot  restrain  the 
corporate  authorities  from  levying  and 
collecting  taxes  upon  the  same,  al- 
though they  or  their  lands  derive  no 
benefit  by  the  improvements  for  which 
they  are  levied,  the  constitution  requir- 
ing that  all  taxes  shall  be  uniform  in 
respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing 
them.  Cary  v.  Pekin,  88  III.  154;  30 
Am.  Rep.  543. 

The  legislature  has  power  to  include 
agricultural  lands  within  the  limits  of  a 
city,  and  the  charter  maj'  be  amended 
so  as  to  include  new  territory  and  per- 
sons without  consulting  either  the  new 
or  old  inhabitants.  This  would  extend 
the  taxing  power  over  the  new  terri- 
tory. Washburn  v,  Oshkosh,  60  Wis. 
453;  5  Am.  &  Eng.  Corp.  Cas.  517. 
Compare  Smith  v.  Sherry,  50  Wis.  210. 

1.  Kentucky. — Cheaney  v.  Hooser,  9 
B.  Mon.  (Ky.)  330;  Covington  v. 
Southgate,  15  B.  Mon.  (Ky.)  491; 
Sharp  V.  Dunavan,  17  B.  Mon.  (Ky.) 
223;  Arbegust  v.  Louisville,  2  Bush 
(Ky.)  271;  Swift  V.  Newport,  7  Bush 
(Ky.)  37;  Henderson  v.  Lambert,  8 
IBush  (Ky.)  607;  Courtney  f.  Louis- 
ville, 12  Bush  (Ky.)  419. 

It  is  question  for  the  court  to  decide 
whether  under  all  the  circumstances  the 
legislature  has  or  has  not  brought 
about  unjust  and  inequitable  results. 
The  presumption,  of  course,  is  that  the 
legislature  has  acted  prudently  and  in  a 
constitutional  manner.  Sharp  v.  Dun- 
avan, 17  B.  Mon.  (Ky.)  223. 

Property  laid  off  in'lots  for  town  pur- 
poses and  intersected  by  streets  is  tax- 
able like  other  property  in  the  munici- 
pality. Maltus  V.  Shields,  2  Mete.  (Ky.) 
553;  Arbegust  v.  Louisville,  2  Bush 
(Ky.)   271;   Swift 'w.   Newport,   7  Bush 

(Ky.)37- 

Although  property  on  the  outskirts 
of  a  municipality  may  not  be  liable  'to 
taxation  generally  at  the  same  rate  ag 
property   in  the  built-up  portion  of  the 


town,  it  must,  nevertheless,  bear  equal 
taxation  for  objects  which  benefit  it 
equally.  Arbegust  v.  Louisville,  2 
Bush  (Ky.)  271;  Henderson  v.  Lam- 
bert, 8  Bush  (Ky.)  607. 

In  Courtney  v.  Louisville,  12  Bush. 
(Ky.)  419,  the  court  said:  "Something 
more  than  benefits  is  necessary  to  war- 
rant that  character  of  taxation.  There 
must  be  both  benefits  actual  or  pre- 
sumed, and  a  town  or  city  population 
on  or  near  the  land  creating  a  necessity, 
or  at  least  rendering  it  not  unreason-  ■ 
able  that  the  municipal  government 
should  be  extended  over  it.  But  if,, 
considering  the  location  of  the 'property 
with  respect  to  actual  population,  it 
plainly  appears  that  it  is  not  near 
enough  to  such  population  to  require 
municipal  government,  and  the  prop- 
erty has  not  been  laid  out  into  lots  and 
could  not  be  profitably'  so  used,  it 
ought  not  to  be  taxed  for  city  or  town 
purposes." 

In  the  case  of  Maltus  v.  Shields,  2 
Mete.  (Ky.)  553,  the  court  held  that 
where  the  persons  brought  into  a  town, 
had  nearly  all  the  advantages  which 
actual  citizens  derived  from  its  business 
improvements,  institutions  and  its  good 
government,  no  such  flagrant  case  is 
presented  as  authorizes  the  conclusion, 
at  first  blush,  that  the  taxation  imposed  ■ 
was  the  mere  takingof  private  property- 
for  public  use  without  compensation. 

In  Louisville  Bridge  Co.  v.  Louis- 
ville, 81  Ky.  189,  3  Am.  &  Eng.  Corp. 
Cfls.  503,  it  was  held  that  the  city  of 
Louisville  had  no  power  to  tax  the 
bridge  extending  across  the  Ohio  river, 
although  the  city's  limits  extended  to, 
and  over,  the  bridge.  The  principle  ap- 
plied was  that  a  municipality  has  no 
power  to  tax  propert3'  not  benefited  by 
the  city  govei"nment. 

Iowa. — In  Morford  v.  Unger,  8  Iowa 
82,  an  early  and  leading  case  upon  this 
subject,  it  was  held  that  the  extension 
of  the  limits  of  a  city  or  town,  so  as  to 
include  its  actual  enlargement,  as  mani- 
fested by  houses  and  population,  is  a 
legitimate  exercise  of  legislative  power; 
but  an  indefinite  or  unreasonable  exten- 
sion so  as  to  embrace  lands  and  farms 
at  a  distance  from  the  local  govern- 
ment, does  not  rest  upon  the  same  au- 
thority. In  the  case  of  vacant  land  or 
cultivated  farm,  occupied  by  the  owner 
for   agricultural  purposes,  and  not  re- 
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at  a  different  or  lower  rate  than  that  imposed  upon   other  prop- 
erty in  the  city  proper  }  for  the  legislature  has  the  power  to  pre- 


quired  for  streets  or  houses,  or  other 
town  purposes,  if  it  should  be  brought 
within  the  taxing  power  by  an  enlarge- 
ment of  the  city  limits,  solely  for  the 
purpose  of  increasing  the  city  revenue, 
such  an  act  is  in  reality  nothing  more 
than  authority  to  the  city  to  tax  the 
land  to  a  certain  distance  outside  of  its 
limits,  and  is  in  eifect  the  taking  of  pri- 
vate property  without  compensation. 
See  -also  Deiman  v.  Fort  Madison,  30 
Iowa  ^\2\  O'Hare  v.  Dubuque,  22  Iowa 
144;  Davis  V.  Dubuque,  20  Iowa  45S; 
Butler  t'.  Muscatine,  11  Iowa  433;  Ful- 
ton V.  Davenport,  17  Iowa  404;  Lang- 
worthy  V.  Dubuque,  13  Iowa  86;  s.  c, 
16  Iowa  371;  Buell  v.  Ball,  20  Iowa  282; 
Deeds  v.  Sanborn,  26  Iowa  419;  Durant 
V.  Kauffman,  34  Iowa  194;  Brooks  v. 
Polk  Co.,  53  Iowa  460. 

In  determining  whether  or  not  prop- 
erty' is  taxable  the  purpose  for  which 
it  is  held  must  be  considered.  If  it  is 
held  as  farm  land  it  is  not  taxable,  but 
if  as  city  property  with  a  view  of  put- 
ting it  on  the  market  for  building  lots 
as  soon  as  it  shall  sufficiently  appreciate 
in  value  to  meet  the  owner's  ideas,  then 
it  is  taxable.  Durant  v.  Kauffman,  34 
Iowa  194. 

The  mere  fact  that  the  owner  of  ag- 
ricultural land  within  the  limits  of  a 
municipality  was  one  of  the  original  ap- 
plicants for  a  municipal  charter  does 
not  render  his  land  liable  to  taxation 
for  municipal  purposes  generally.  Buell 
V.  Ball,  20  Iowa  282. 

Where  the  limits  of  a  city  are  ex- 
tended under  a  law  providing  that 
property  in  tracts  of  twenty  acres  or 
more  used  for  agricultural  purposes 
shall  not  be  taxable  for  city  purposes, 
the  legislature  can  subsequently  reduce 
the  limit  to  ten -acre  tracts.  The  city 
has  no  vested  right  to  tax  agricultural 
lands  for  city  purposes.  Winzer  v. 
Burlington,  68  Iowa  279;  12  Am.  & 
Eng.  Corp.  Gas.  505. 

Where  lands  intluded  within  the  lim- 
its of  a  city  are  used  wholly  for  cultiva- 
tion, and  are  not  needed  for  city  pur- 
poses, and  are  not  benefited  by"  being 
within  the  corporation,  thej'  should  be 
severed  from  the  city  upon  the  petition 
of  the  owners;  and,  where  the  lands 
have  never  been  liable  for  municipal 
'axes,  such  severance  should  not  be 
conditioned  upon  the  payment  by  the 
owners  of  any  portion  of  the  indebted - 
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ness  incurred  by  the  city  while  the 
lands  were  attached  thereto.  Evans  v. 
Council  Bluffs,  65  Iowa  238;  8  Am.  & 
Eng.  Corp.  Cas.  510. 

In  Fennsylvania,  an  assessment  of 
benefits  according  to  the  front  foot  rule 
cannot  be  made  against  farm  lands  or 
rural  property,  although  the  same  is 
situated  within  the  city  limits.  Keith 
V.  Philadelphia  (Pa.  1889),  27  Am.  & 
Eng.  Corp.  Cas.  93;  Pittsburgh's  Ap- 
peal, 118  Pa.  St.  45S;  Seely  v.  Pitts- 
burgh, 82  Pa.  St.  360;  22  Am.  Rep.  760; 
Kaiser  i<.  Weise,  85  Pa.  St.  366;  Craig 
V.  Philadelphia,  89  Pa.  St.  265;  Wash- 
ington Avenue,  69  Pa.  St.  353;  S  Am. 
Rep.  2t;5.  See  Improvements,  10  Am. 
&  Eng.  Encyc.  of  Law  242. 

1.  A  new  charter  granted  to  the  city  of 
Hartford,  bj'  which  the  city  limits  were 
extended,  provided  that  land  within  the 
territory  annexed,  which  "was  used  ex- 
clusively for  farming  purposes,  or  was 
vacant  and  unoccupied  land,  should  not 
be  taxed  for  city  purposes  beyond  a 
certain  specified  rate.  A  tract  of  land 
lying  within  the  territory  annexed  had 
previousl3'  been  purchased  by  the  plain- 
tiffs, partl3'  for  the  purpose  of  obtaining 
places  of  residence  for  themselves, 
partly  to  use  for  farming  purposes,  and 
partly  to  hold  for  sale  as  city  lots. 
They  had  opened  streets  through  a  part 
of  the  tract,  on  which  some  building 
lots  had  been  sold  at  prices  largely  ex- 
ceeding their  value  as  land  for  farming 
purposes,  and  other  streets  were  laid 
out  but  not  opened.  All  this  part  of 
the  tract  bordered  on  streets  so  opened 
or  projected,  and  was  held  by  the 
plaintiffs  for  present  or  future  sale  for 
building  purposes  at  prices  largelj'  ex- 
ceeding its  value  for  farming  purposes, 
and  was,  in  fact,  worth  such  prices,  but 
was  used,  except  a  small  part  which, 
was  unenclosed,  for  the  purpose  of  rais- 
ing farm  crops  upon  until  so  disposed 
of,  in  connection  with  the  rest  of  the 
tract;  one  of  the  plaintiffs  being  a  prac- 
tical farmer  and  managing  the  whole  as 
a  farm  for  the  joint  benefit  of  the  plain- 
tiffs. The  land  having  been  charged 
with  full  city  taxes,  which  were  col- 
lected of  the  plaintiffs,  they  brought  an 
action  to  recover  back  the  amount  paid 
be^'ond  the  rate  limited  by  the  charter, 
and  auditors,  to  whom  the  case  was  re- 
ferred, found  that  this  portion  of  the 
tract  was  "used  exclusively  for  farming 
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scribe  different  rates  of  taxation  for  city  purposes  as  between 
property  within  the  former  Hmits  of  the  city,  and  that  within  the 
annexed  district,  by  exenipting  the  annexed  territory  from  addi- 
tional taxation  for  city  purposes  for  a  certain  period. ^ 

{d)  Property  and  Debts. — Where  a  municipahty  is  dissolved 
and  its  territory  is  divided  and  annexed  to  two  others  by  a  legis- 
lative act,  unless  the  legislature  regulate  the  rights  and  duties  of 
the  two  latter  corporations,  they  succeed  to  all  the  public  prop- 
erty and  immunities  of  the  extinguished  municipality,  and  be- 
come liable  for  all  the  debts  previously  contracted  by  it,  and  are 
vested  with  the  power  to  raise  revenue  wherewith  to  pay  them  by 
levying  taxes  upon  the  property  transferred  and  the  persons  re- 
siding within  the  annexed  territory.*     And  a  county  board  exer- 


purposes,"  except  a  part  which  was 
"vacant  and  unoccupied,"  unless  the 
special  facts  above  stated  were  to  be 
regarded  as  rendering  the  lands  not  so 
used  or  not  so  vacant  and  unoccupied 
within  the  meaning  of  the  charter. 
Held,  that  the  lands  in  question  were 
to  be  regarded  as  "used  exclusively  for 
farming  purposes,''  or  as  "vacant  and 
linoccupied"  lands,  within  the  meaning 
of  the  charter.  Gillette  v.  Hartford,  31 
Conn.  351. 

For  other  cases  construing  such  acts, 
see  Carrigan  v.  Morristown,  i  Lea 
(Tenn.)  116;  New  Orleans  v.  Micboud, 
10  La.  An.  763;  Municipality  No.  3  v. 
Michoud,  6  La.  An.  605;  Third  Munici- 
pality of  N.  O.  V.  Ursuline  Nuns,  2 
La.  An.  611;  Serrill  v.  Philadelphia,  38 
Pa.  St.  355;  Kalbrier  v.  Leonard,  34 
Ind.  497;  Barker  v.  State.  18  Ohio  514; 
United  States  v.  Memphis,  97  U.  S. 
284. 

1.  This  was  recently  decided  by  the 
.supreme  court  of  Maryland,  in  an  ex- 
ceedingly well  rendered  case,  Alvey, 
C.  J.,  dissenting.  Daly  v.  Morgan,  69 
Md.  460;  23  Am.  &  Eng.  Corp.  Cas. 
454.  It  was  held  that  section  ig  of 
that  chapter  of  the  Baltimore  extension 
act,  providing  that  urtil  the  year  1900 
the  rate  of  taxation  within  the  annexed 
district  (embracing  vacant  outlying 
lots  and  farming  lands)  shall  not  ex- 
ceed the  existing  rate,  and  submitting 
the  question  of  annexation  to  the  voters 
of  the  district,  did  not  conflict  with 
article  15  of  the  Maryland  Declaration 
of  Rights,  declaring  that  every  person 
in  the  State  or  holding  property  there- 
in shall  contribute  his  proportion  of 
public  taxes  according  to  the  value  of 
his  propert}'.  Uniformity-  and  equality 
of  taxation,  as  between  different  taxing 
districts,  is  not   required  in   local  taxa- 


tion, whether  in  the  case  of  an  entire 
city  or  county,  or  parts  of  a  city  or 
count}'.  The  court  said:  "The  same 
power,  too,  has  been  exercised  by  the 
legislature  in  other  States,  under  con- 
stitutions in  which  the  principle  of 
equality  and  uniformity  of  taxation  is 
declared  in  explicit  terms;  and  its  exer- 
cise has  been  sustained  by  the  courts 
in  these  States,  and  by  the  Supreme 
Court  of  the  United  States."  Serrill  v. 
Philadelphia,  38  Pa.  St.  355;  Gillette  t'. 
Hartford.  31  Conn.  357;  Henderson  v. 
Lambert,  8  Bush  (Ky.)  607;  Benoist  t;. 
St.  Louis,  19  Mo.  179;  United  StatesfJ. 
Memphis,  97  U.  S.  292. 

It  is  said  that  exemptions  of  land 
embraced  within  the  extension  of  a 
town  apply  only  to  such  lands  as  are 
used  for  agricultural  purposes,  and  not 
to  land  laid  off  in  lots  to  be  used  for 
building  purposes.  See  McCallie  0. 
Mayor  etc.  of  Chattanooga.  3  Head 
(Tenn.)  317;  Carrlger  v.  Morristown, 
I  Lea  (Tenn.)  116.  And  such  exemp- 
tions are  liable  to  be  revoked  or  re- 
pealed at  any  time.  Powell  v.  Parkers- 
burg,28  W.  Va.  698. 

2.  Town  of  Mount  Pleasant  v.  Beck- 
with,  100  U.  S.  514;-  Smith  v.  Mayor 
etc.  of  Saginaw  (Mich.  1890),  45  N.  W. 
Rep.  964;  Watson  v.  Pamlico  Co. 
Commrs.,  82  N.  Car.  17. 

Upon  the  annexation  of  one  part  of  a 
township  to  a  city,  and  the  rest  of  it  to 
an  adjoining  township,  so  that  the  orig- 
inal corporation  is  put  out  of  exist- 
ence, the  legislature  may  divide  the 
obligations  of  the  defunct  body  between 
the  two  acquiring  corporations  and 
give  creditors  a  right  of  action  against 
them.  Neilson  v.  Newark,  49  N.  J.  L. 
246. 

In  Thompson  v.  Abbott,  61  Mo.  176, 
it  was  held  that  where  one  corporation 
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cising  legislative  powers  in  the  vacation  of  a  town,  may  appor- 
tion the  property,  and  charge  the  liabilities  of  such  town  to  the 
towns  to  which  its  territory  is  annexed  in  such  manner  and  pro- 
portion as  may  seem  just.^ 

{e)  Effect  of  Extension  of  Corporate  Limits — (See  a,  c,  d,  supra). 
— An  enlargement  of  the  limits  of  a  municipal  corporation,  or  an 
increase  in  the  number  of  its  corporators,  cannot  affect  its  title 
to  property  held  at  the  time  of  such  change  ;^  for  it  does  not  dis- 
solve the  original  corporation,  nor  constitute  a  surrender  of  its 
briginal  charter.*  Unless  the  legislature  declares  otherwise,  an 
extension  of  the  corporate  limits  imposes   upon  a  city  the  same 


goes  entirely  out  of  existence  by  being 
annexed  to  or  merged  in  another,  if  no 
arrangements  are  made  respecting  the 
property  and  liabilities  of  the  corpora- 
tion that  ceases  to  exist,  the  subsisting 
corporation  will  be  entitled  to  all  the 
property  and  be  answerable  for  all  the 
liabilities. 

The  legislature  may,  however,  pro- 
vide for  an  equitable  adjustment  where 
a  new  corporation  is  created  out  of  an 
old,  or  where  two  corporations  are  con- 
solidated. Gorham  v.  Springfield,  21 
Me.  61;  North  Yarmouth  w.  Skillings, 
45  Me.  133;  71  Am.  Dec.  530;  Harrison 
V.  Bridgeton,  16  Mass.  16;  Lakin  v. 
Ames,  10  Cush.  (Mass.)  198;  Brewster 
V.  Harwich,  4  Mass.  278;  Stone  v. 
Charlestown,  114  Mass.  214. 

And  where  two  towns  are  consoli- 
dated, the  consolidated  town  succeeds 
to  all  the  rights  and  liabilities  of  the 
former  towns.  Donsman  v.  Milwau- 
kee, I  Finn.  (Wis.)  81.  Or  where  two 
municipalities  are  consolidated  with  a 
third.  Jefferson  City  G.  L.  Co.  v. 
New  Orleans,  41  La.  An.  91. 

As  to  disposition  of  property  and 
payment  of  debts  in  case  of  division, 
see,  7.  Division,  hifra. 

As  to  liability  of  property  owners  in 
annexed  district  to  taxation  to  pay 
prior  indebtedness  of  municipality  to 
which  their  property  is  annexed,  see, 
sufra.  Annexation,  (a)  Power  of 
Legislature. 

1.  Knight  V.  Town  of  Ashland,  61 
Wis.  233;  5  Am.  &  Eng.  Corp.  Cas. 
406;  La  Pointe  v.  O'Malley,  47  Wis. 
332.  And  see  Town  of  De  Pere  v. 
Town  of  Bellevue,3i  Wis.  120;  11  Am. 
Rep.  602;  Goodhue  v.  Beloit,  21  Wis. 
636;  Butternut  v.  O'Malley,  50  Wis. 
333- 

The  general  doctrine  that,  in  the  va- 
cation of  a  town,  the  legislature  has  the 
power  to  apportion  the  property  and 


charge  the  liabilities  of  the  vacated 
town  upon  the  town  or  towns  to  which 
the  territory  of  the  vacated  town  is  an- 
nexed, in  such  manner  and  proportion 
as  maj'  seem  just  to  ihe  legislature, 
seems  to  be  well  established  by  au- 
thority- Thompson  v.  Abbott,  61  Mo. 
176,  177;  Borough  of  Dunmore's  Ap- 
peal, 52  Pa.  St.  374;  Olne^'  v.  Harvey, 
50  111.  453;  i;9  Am.  Dec.  1:30;  Morgan 
V.  Beloit,  7  Wall.  (U.  S.)  613. 

2.  Girard  v.  Philadelphia,  7  Wall. 
(U.  S.)  I,  holding  that  the  Consolida- 
tion act,  which  purported  to  be  a  sup- 
plement of  the  original  act  incorporat- 
ing the  cit3'  of  Philadelphia,  did  not 
affect  the  capacit3'  of  the  city  to  ad- 
minister the  trust  created  by  Girard's 
Avill.  "Now  if  this  were  true,"  said  the 
court,  ''the  only  consequence  would  be, 
not  that  the  charities  or  trust  should 
fail,  but  that  the  chancellor  should  sub- 
stitute another  trustee." 

Property  in  Annexed  Territory. — 
Where  a  school  house  is  erected  by 
the  trustees  of  a  school  township,  with 
funds  arising  from  a  special  school  tax, 
and  afterwards  the  territory  including 
such  school  property,  and  less  than 
half  of  the  school  district,  is  annexed  to 
a  citj',  such  city  acquires  no  title  to 
such  school  propert}'.  Heizer  v.  Yohn, 
37  Ind.4is. 

In  Town  of  Milwaukee  v.  Milwau- 
kee, 12  Wis.  93,  it  was  held  that  where 
the  limits  of  a  city  were  extended  so  as 
to  include  property  belonging  to  the 
town  from  whose  territory  the  annexa- 
tion was  made,  the  property  still  be- 
longed to  the  town. 

Right  to  liquor  tax  collected  affirmed. 
Springwells  v.  Wayne  Co.  Treasurer, 
58  Mich.  240. 

3.  Charter  Not  Surrendered. — If  the 
inhabitants  of  a  town,  incorporated  by 
an  act  of  the  legislature,  accept  the  in- 
corporation, and  subsequently,  in  pur- 
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duties  and  liabilities  as  to  the  streets  in  the  annexed  territory  as 
rest  upon  it  in  reference  to  the  streets  in  the  original  territory 
of  the  city.^  And  a  city  law,  ordinance  or  contract,  designed 
for  the  city  at  large,  operates  throughout  its  actual  boundaries, 
and  is  not  affected  by  the  fact  that  these  are  enlarged  from  time 
to  time.**  As  different  provisions  are  usually  made  by  law  for 
homesteads  in  the  country  and  those  in  an  incorporated  munici- 
pality, the  annexation  of  territory  including  a  country  homestead 
sometimes  raises  questions  as  to  the  law  applicable  to  it  ;*  and  the 


suance  of  another  act,  are  reincorporated 
witii  an  enlargement  of  the  incorpo- 
rated district,  the  charter  granted  by 
.the  legislature  is  not  thereby  surren- 
dered. Norris  v.  Major  etc.  of  Smith- 
ville,  I  Swan  (Tenn.)  164.  See  also 
Girard  W.Philadelphia,  7  Wall. (U.S.)  i. 

Jurisdictiou  ot  Courts. — The  annexa- 
tion of  the  city  of  CarroUton  to  New 
Orleans  did  not  remove  it  fvom  juris- 
diction of  second  district  court.  Har- 
rison V.  Hernsheim,  28  La.  An.  881. 

1.  Streets. — Ehrgott  v.  Mayor  etc.  of 
New  York,  g6  N.  Y.  264;  6  Am.  & 
Eng.  Corp.  Cas.  31;  48  Am.  Rep.  622. 
In  this  case  it  was  held  that  a  provision 
in  an  act  annexing  territory  to  the  city 
of  New  York,  giving  to  the  commis- 
sioners of  the  department  of  public 
parks  exclusive  power  to  lay  out,  and 
exclusive  control  of  the  streets  in  the 
annexed  territory,  does  nofmean  exclu- 
sive of  the  city,  but  exclusive  of  any 
other  officers  of  the  city;  and  said 
commissioners,  in  the  exercise  of  such 
powers,  act  as  agents  for  the  munici- 
pality, their  duties  being  regulated  by 
statute. 

Inclusion  of  Turnpike. — The  exten- 
sion of  city  limits  so  as  to  include  part 
of  a  turnpike  road  does  not  extinguish 
the  rights  of  the  turnpike.  The  pro- 
vision of  the  municipal  code,  section 
510.  that  the  part  of  a  turnpike  ter- 
minating in  a  city  shall  become  a  pub- 
lic street,  and  shall  be  kept  in  repair  as 
other  streets,  construed  in  connection 
with  sections  599,  600,  shows  that  the 
mandatory  words  are  to  be  construed 
as  permissive,  and  that,  until  appropria- 
tion proceedings,  section  599  governs 
the  relations  of  the  city  and  the  turn- 
pike company.  Turnpike  Co.  f.  Cin- 
cinnati, 4  Am.  L.  Rec.  (Ohio)  325. 

Reservations  in  Plat — Public  Policy. — 
Where  a  city  possesses  certain  rights 
and  powers  over  property  added  to  its 
territory  and  the  streets  therein,-  such 
rights  cannot  be  controlled  by  reserva- 
tions in  the  plat  which  are  against  pub- 


lic policy.  Redinger  v.  Marquette  etc. 
R.  Co.,  62  Mich.  29;  14  Am.  &  Eng. 
Corp.  Cas.  394. 

Laying  Out  Streets. — A  general  law 
forbidding  the  opening  of  streets 
through  cemeteries  is  not  repealed 
by  a  subsequent  act  extending  the  lim- 
its of  a  town,  and  appointing  commis- 
sioners with  authority  "to  survey,  lay 
out,  etc.,  streets  and  alleys,  as  they 
shall  deem  necessary  within  said  lim- 
its."    Egypt  Street,  2  Grant  Cas.  (Pa.) 

2.  St.  Louis  G.  L.  Co.  v.  St.  Louis, 
46  Mo.  121;  Town  of  Toledo  v.  Edens, 
59  Iowa  352;  Town  of  Milwaukee  v. 
Milwaukee,  12  Wis"  93;  McCallie  v. 
Mayor  etc.  of  Chattanooga,  3  Head 
(Tenn.)  317. 

But  the  consolidation  of  two  cities 
does  not  have  the  effect  to  extend  the 
ordinances  then  in  force  of  each  of  the 
two  former  cities  over  the  new  city,  but 
simply  preserves  such  oi-dinances  with 
the  s^me  force  and  effect  and  terri- 
torial operation  as  they  then  had,  until 
they  can  be  changed  by  the  council  of 
the  new  city.  Camp  v.  Minneapolis, 
33  Minn.  461. 

As  to  effect  of  annexation  of  village 
tcT  township,  upon  power  to  licence  sale 
of  liquors,  see  Glentz  v.  State,  38  Wis. 

549- 
Eequlrement  as  to  Audit  of  Claims. — 

The  act  providing  for  the  annexation 
of  n  portion  of  Westchester  county  to 
New  York  city  provided  that  one  who 
has  a  valid  demand,  duly  certified, 
against  a  town  therein,  for  the  erection 
of  a  school  house,  cannot  maintain  an 
action  against  the  city  thereon,  until  it 
has  been  audited  by  "the  board  of  edu- 
cation of  the  city  of  New  York.  Mc- 
Donnell V.  Mayor,  4  Hun  (N.  Y.)  472. 

3.  Homesteads.  ^-  An  Iowa  act  ex- 
tending the  corporate  limits  of  the  city 
of  Dubuque  made  the  premises  of  com- 
plainant (about  six  acres  of  land)  a 
part  of  the  plat  of  said  city;  but  premi- 
ses   were    never  laid    out    in    streets, 
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same  is  true  as  to  the  notice  to  be  given  under  a  power  of  sale 
contained  in  a  mortgage.  * 

When  the  legislature  annexes  a  town  to  a  contiguous  city,  the 
town  officers  have  no  remedy  for  the  abridgment  of  their  terms 
under  a  constitutional  inhibition  against  the  abolishment  of  offi- 
cial terms,^  although  it  is  well  settled  that  the  officers  of  the 
annexed  territory  lose  their  authority  to  perform  ofificial  duties.* 

Where  a  county  seat  is  located  upon  the  territory  of  an  incor- 
porated city,  and  afterwards  the  boundaries  of  such  city  are  en- 
larged, this  extension  does  not  have  the  effect  to  extend  the 
boundaries  of  the  county  seat,  which  remains  where  it  was  origin- 
ally located.* 

(/)  Illegal  Annexation. — The  entire  proceedings  for  the  annex- 
ation of  contiguous  territory  to  municipal  corporations  are  statu- 
tory, and  to  make  them  operative  and  give  them  validity,  it  is 
essential  that  all  the  proceedings  should  be  in  strict  conformity 
with  the  statute."  The  presumption,  however,  is  in  favor  of  a 
legal  annexation.®     Tax  payers  in  the  territory  sought  to  be  an- 


alleys  and  lots  by  the  owner,  who  com- 
menced the  occupation  thereof  in  April, 
1857.  Held^  that  the  premises  were  not 
within  a  town  plat,  and  that  the  entire 
tract  was  exempt  from  judicial  sale  to 
satisfy  a  judgment  recovered  on  the 
debt  contracted  after  it  was  occupied  as 
a  homestead.  Finley  v.  Dietrick,  12 
Iowa  516. 

T  owned  and  occupied  as  a  home- 
stead an  acre  and  a  quarter  of  land  sit- 
uated eighty  rods  from  the  boundary 
line  of  an  incorporated  city,  whose 
.  charter  provided  that  tracts  of  land 
laid  oif  into  town  lots  adjoining  the 
present  boundaries  of  the  city  shall  be 
apart  of  the  city;  the  land  in  question 
had  been  included  in  the  plat  of  an  un- 
incorporated village,  made  in  pursu- 
ance of  chapter  41,  Code  of  1851. 
Held,  that  it  was  not  land  "adjoining" 
the  city,  within  the  meaning  of  tlie 
charter,  and  was  not  in  a  town  plat, 
and  that  the  homestead  was  not  lim- 
ited to  one-half  an  acre.  Truax  v. 
-Pool,  46  Iowa  256. 

1.  Mortgage — Power  of  Sale. — Where 
by  statute  it  is  provided  that  sales  of 
property  within-  a  city  shall  only  be 
made  after  notice  published  in  a  certain 
manner,  and  a  subsequent  statute  ex- 
tends the  local  laws  of  the  city  to  those 
parts  of  a  county  which  are  annexed 
by  it  to  the  city,  the  latter  statute  will 
not  be  given  a  retroactive  effect  50  as  to 
require  the  notice  of  sale  of  property 
within  the  annexed  territory  to  be 
given  according   to   the  provisions   of 


the  local  city  laws,  and  not  according 
to  the  provisions  of  the  mortgage  itself. 
Chilton  V.  Brooks,  69  Md.  5S4;  28  Am. 
&  Eng.  Corp.  Cas.  32. 

2.  Gertum  w  Supervisors  of  Kings 
County,  109  N.  Y.  170,  holding  that 
while  it  is  bej'ond  the  power  of  the 
legislature  to  abolish  the  office  of  jus- 
tice of  the  peace  in  towns,  or  shorten 
their  terms  of  office  so  long  as  the 
town  exists,  it  has  an  unquestioned  right 
to  alter  or  change  the  limits  of  their 
jurisdiction  or  abolish  the  town  organi- 
zation altogether,  provided  it  be  done  - 
in  good  faith  and  for  proper  constitu- 
tional objects. 

All  offices  expire,  unless  continued  by 
statutory  provision,  upon  the  extinction 
of  an  old  corporation  and  its  imme- 
diate replacement  by  a  new  one.  Mc- 
Grath  v.  Chicago,  24  111.  App.  19. 

3.  Graff  V.  Moylan,  28  La.  An.  75. 

4.  State  V.  Board  etc.  of  Atchison 
Co.  (Kan.  1890),  24  Pac.  Rep.  87. 

5.  Peru  V.  Bearss,  55  Ind.  576;  Wind- 
man  V.  Vincennes,  58  Ind.  480;  Smith 
V.  Sherry,  54  Wis.  114. 

In  Florida,  it  is  held  that,  except  in 
the  mode  provided  by  statute  for  en- 
larging the  boundaries  of  a  city,  the 
action  of  the  county  board  of  commis- 
sioners purporting  to  do  so  is  of  no 
effect,  and  does  not  authorize  an  as- 
sessment by  the  municipal  officers  on 
property  outside  the  original  bound- 
aries. Pensacola  v.  Louisville  etc.  R» 
Co.,  21  Fla.  492. 

6.  Huff  V.  Lafayette,  108  Ind.  14. 
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nexed  may  usually  maintain  suits  in  their  own  behalf  and  in 
behalf  of  other  citizens  to  prevent  the  consummation  of  an  at- 
tempted illegal  annexation. 1  But  long-continued  acquiescence 
in  the  annexation  proceedings  may  show  such  gross  laches  on  the 
part  of  the  inhabitants  in  the  enforcement  of  their  legal  rights  as 
to  preclude  the  granting  of  relief.** 

Where  a  municipality,  not  having  the  power,  attempts  to  annex 
outlying  territory,  and  assumes  jurisdiction  over  it,  a  subsequent 
statute  cannot  validate  acts  performed  by  the  ofificers  of  the 
municipality  beyond  their  jurisdiction.^ 


In  an  action  to  enjoin  the  collection 
of  taxes  on  lands,  alleged  to  have  been 
illegally/  annexed,  if  the  complaint 
show  that,  the  annexation  was  made 
by  an  order  of  the  board,  and  that  the 
property  was  laid  off  into  lots,  and 
does  not  show  that  officers  of  the  town 
did  not  also  adopt  a  resolution  annex- 
ing the  territory,  the  complaint  is  bad. 
The  officers  of  the  town  may  have 
adopted  both  remedies.  Mulfikin  v. 
Bloomington,  72  Ind.  161, 

1.  Delphi  -u.  Startzman,  104  Ind.  343; 
II  Am.  Si  Eng.  Corp.  Cas.  37;  Morris 
V.  Nashville,  6  Lea  (Tenn.)  337. 

But  a  private  citizen,  who  lias  no  in- 
terest other  than  that  he  is  a  resident 
and  a  tax  payer,  cannot  maintain  a  pe- 
tition for  7nandainus  -to  determine  the 
constitutionality  of  an  act  of 'the  legis- 
latui-e  consolidating  two  cities.  Smith 
V.  Maj'or  etc.  of  Saginaw  (Mich.  1890), 
45  N.  W.  Rep.  964. 

2,  Sherry  v.  Gilmore,  58  Wis.  324. 
Where   the    annexation    proceedings 

are  of  doubtful  legality  or  even  clearly 
illegal,  if  the  residents  and  property 
owners  of  the  annexed  territory  are 
guiltj'  of  laches  and  neglect  in  assert- 
ing their  legal  rights,  and  acquiesce  for 
a  number  of  years  in  the  validity  of 
such  annexation,  during  which  time 
they  \'oted  for  city  officers,  and  were 
represented  in  the  common  council  of 
the  city  by  councilmen  of  their  own 
selection,  and,  by  their  action  and  the 
votes  of  their  representatives,  large 
debts  were  contracted  hy  the  city  for 
its  improvement,  in  all  the  benefits  of 
which  they  shared,  such  long-continued 
acquiescence  in  such  annexation  con- 
stitutes a  complete  equitable  defence,  in 
bar  of  this  suit,  to  enjoin  the  collection 
of  the  city  taxes  assessed  against  the 
property  so  annexed,  in  a  court  of 
equity.  Logansport  v.  La  Rose,  99 
Ind.  117;  8  Am.  &  Eng.  Corp.  Cas. 
512. 

But  a  property  owner  does  not  estop 


himself  from  contesting  the  validity  of 
proceedings  ordering  the  annexation  of 
territory  to  a  mimicipality,  in  cases 
where  there  is  no  jurisdiction  to  make 
the  order,  by  voting  at  municipal  elec- 
tions, and  by  offering  himself  as  a  can- 
didate for  office;  nor  does  he  estop 
himself  by  unsuccessfully  petitioning 
the  common  council  to  improve  the 
streets.  Strosser  v.  Fort  Wayne,  100 
Ind.  443;  8  Am.  &  Eng.  Corp.  Cas. 
636. 

And  in  Greencastle  Township  v. 
Black,  5  Ind.  557,  the  plaintiff  was  held 
not  concluded,  although  he  voted  for 
the  tax  he  sought  to  have  declared 
illegal.  See  also  Buell  v.  Ball,  20  Iowa 
282;  Langworthy  v.  Dubuque,  13  Iowa 
86. 

Where  a  city  claims  that  a  supposed 
addition  is  within  the  city  limits  but 
such  claim  has  at  all  times  been  dis- 
puted and  resisted  by  the  proprietors 
thereof,  such  proprietors  are  not  es- 
topped from  maintaining  an  action  to 
enjoin  the  collection  of  a  tax  levied  by 
the  city  upon  the  plaintiff's  property 
situated  in  such  supposed  addition.  , 
Topeka  v,  Gillett,  32  Kan.  431 ;  5  Am.  & 
Eng  Corp.  Cas.  290. 

3.  Eetrospeotive  Legislation. — In  the 
case  of  Commissioners  etc.  of  Shawnee 
Co.  V.  Carter,  2  Kan.  115,  it  was  held 
that  the  acts  of  a  board  of  commission- 
ers, in  a  matter  beyond  their  jurisdic- 
tion, could  not  be  validated  by  a  subse- 
quent statute.  And,  in  a  later  decision, 
this  principle  was  applied  to  a  case 
where  the  citizen  and  his  property  were 
brought  into  the  municipal  corporation 
by  an  ordinance  of  the  city,  and  a  stat- 
ute was  subsequently  passed  legalizing 
the  proceedings  of  the  common  coun- 
cil. Atchison  etc.  R.  Co.  v.  Maquil- 
kin,  12  Kan.  301..  It  was  said  in  the 
course  of  the  opinion  in  that  case: 
"Both  the  annexation  of  said  property, 
and  the  taxing  of  it,  were  void  for  the 
want   of  jurisdiction  over  the  subject 
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[g)  Procedure. — The  statutes  providing  for  the  annexation  of 
territory  to  municipal  corporations  usually  require  that  notice  of 
the  intended  annexation  or  application  therefor  shall  be  given. ' 
It  is  not  usually  necessary,  however,  that  the  notice  of  intended 
application  should  name  all  the  holders  of  lands  intended  to  be 
embraced  in  the  annexation,  where  the  territory  is  sufficiently 
described  by  metes  and  bounds.*  The  application  for  annex- 
ation^ should  contain  reasons  therefor,  and  the  map  accompany- 
ing it  should  be  verified.*  The  application  will  not  be  vitiated 
by  the  fact  that  the  larid  owners  are  designated  otherwise  than 


matter  thereof.  Retrospective  statutes 
of  a  remedial  nature,  curing  the  defect- 
ive execution  of  some  power  really 
possessed  by  the  person,  tribunal,  or 
officer  attempting  to  exercise  it,  have 
often  been  held  valid.  But  a  retrospect- 
ive statute  attempting  to  create  a  power, 
flrtocure  a  defect  of  jurisdiction,  we  be-' 
lieve,  has  never  been  held  valitl." 

1.  Posting  Notice. — The  notice  re- 
quired by  the  Ohio  municipal  code, 
sections,  693,  691,  12,  where  territory  is 
added  to  a  village  on  application  of  the 
'corporation,  must  be  posted  on  the  terri- 
tory proposed  to  be  annexed.  Village 
of  Franklin  v.  CroU,  31  Ohio  St.  647. 

The  "notice  in  writing"  to  be  posted 
on  application  to  detach  territory  from 
one  township  and  attach  it  to  another 
may  be  printed,  and  the  names  at- 
tached printed,  if  properly  authenticat- 
ed. Pelton  V.  Ottawa  County  Super- 
visors, 52  Mich.  517. 

2.  Woodtill  V.  Town  of  Greens- 
burgh,  18  Ind.  203;  Elston  v.  Craw- 
fordsville,  20  Ind.  272,  decided  under 
section  ^:  of  Ind.  act  for  incorporation 
of  towns,  I  G.  &.  H.  630  (Ind.  R.  S. 
1888),  3389. 

In  Ford  v.  North  Des  Moines  (Iowa 
i8go),  45  N.  W.  Rep.  1031,  it  was  held 
that  a  statute  providing  for  annexation 
was  not  unconstitutional  because  no 
provision  was  m?.de  for  notice  of  the 
.proceedings  in  the  district  court  to 
persons  owning  property-  within  the 
territory  proposed  to  be  annexed. 

3.  In  Tennessee  an  alteration  of  the 
corporate  limits  of  a  town  cannot  be 
made  in  the  chancer)'  court  upon  the 
application  of  an  individual,  but  only 
upon  that  of  the  authorities  of  the  town. 
Mason  v.  London,  8  Baxt.  (Tenn.) 
9f 

The  wisli  of  tlie  majority  may  be  sig- 
nified by  their  signatures  to  a  petition  in- 
stead of  by  a  formal  election.  Graham 
"•  Greenville,  67  Tex.  62. 

In  Pennsylvania,  to  warrant  any  bur- 


gess and  town  council  in  declaring  by 
ordinance  the  admission  of  an  adjacent 
tract  of  land  into  the  limits  of  a  bor- 
ough, the  petition  therefor  must  have 
been  signed  by  twenty  freehold  owners 
of  the  lands  or  parts  of  the  lands  pro- 
posed to  be  included,  and  all  of  the  pe- 
titioners must  be  residents  on  those 
lands.    Devore's  Appeal,  56  Pa.  St.  163. 

4.  Elston  V.  Crawfordsville,  20  Ind. 
272. 

Signatures  of  City  Council. — The  peti- 
tion of  the  county  board,  by  the  mayor 
and  common  council  of  a  city,  asking 
for  the  annexation  to  such  city  of  cout 
tiguous  territory,  need  not  be  signed 
unanimously  by  the  members  of  such 
council ;  the  signatures  thereto  of  a  num- 
ber of  such  meinbers  exceeding  two- 
thirds  being  sufficient.  Stilz  v.  Indian- 
apolis, 55  Ind.  515.  And  in  support  of 
the  regularity  of  proceedings  annexing 
unplatted  lands,  it  will  be  presumed,  as 
against  a  collateral  attack,  that  the  pe- 
tition was  authorized  by  the  common 
council,  although  not  signed  hy  its 
members.     Huif  v.  Lafayette,  108  Ind. 

14- 

Date  of  Filing  Petition. — The  statute 
of  Indiana,  authorizing  such  petition 
does  not  require  that  it  shall  be  filed 
any  specified  period  prior  to  the  first 
daj'  of  the  session  of  the  county  board 
at  which  it  is  intended  to  present  it, 
but  thirty  days"  notice  of  such  inten- 
tion must  be  given.  Stilz  v.  Indianapo- 
lis, 55  Ind.  515. 

Recital  as  to  Signatures  in  Order  of 
Court. — An  objection  to  the  validit)'  of 
an  annexation  because  it  dpes  not  ap. 
pear  that  a  majority  of  the  inhabitants 
of  the  annexed  territory  signed  the  pe- 
tition, as  required  by  the  act,  cannot  be 
sustained  where  it  is  recited,  in  the  order 
of  the  court  appointing  commissioners, 
that  a  majority'  of  the  legal  voters 
signed  the  petition,  and  the  record 
shows  that  the  recital  was  based  on 
proper  proof.       Ford    v.    North    Des 
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by  giving  their  names,  when  the  land  owned  by  them  is  suffi- 
ciently described  in  the  notice.^  In  Arkansas,  the  petition  for 
annexation  may  be  amended  during  the  progress  of  the  cause  in 
the  county  court  by  diminishing  the  area  of  the  proposed  annex- 
ation, but  not  by  enlarging  it.^  In  Indiana,  an  appeal  will  not 
lie  from  an  action  or  decision  of  the  board  of  commissioners  in 
their  proceedings  for  annexation  of  territory  to  a  city  as  author- 
ized by  statute  ;*  but  any  decision  and  entry  of  annexation  is  not 
conclusive  evidence  of  annexation,  except  it  be  such  an  entry  as 
has  been  made  pursuant  to  and  in  accordance  with  the  plain  pro- 
visions of  the  statute.*  In  the  same  State,  the  annexation  proceed- 
ings are  not  considered  a  written  instrument  within  the  meaning 
of  the  code,  and  are  not  the  foundation  of  a  suit.*  In  Ohio,  in  an 
application  to  enjoin  the  proceedings  for  the  annexation  of  terri- 
tory, the  case  made  before  the  commissioners  cannot  be  retried 
upon  its  merits,  and  an  injunction  cannot  be  allowed  except  for 
errors  ot  irregularities  in  the  proceeding,  or  inaccuracy  in  the  de- 
scription of  territory  sought  to  be  annexed.*"     Where  a  town  has 


Moines  (Iowa  1890),  45  N.  W.  Rep. 
1031.    ' 

1.  Elston  V.  Crawfordsville,  20  Ind. 
■272,  In  this  case  the  land  owners  were 
designated  as  "the  heirs  of"  A. 

Description  of  Territory. — In  Indiana, 
where  tlie  contiguous  territory  which  it 
is  desired  to  annex  to  a  city  is  described 
in  the  petition  by  the  divisions  formed 
by  the  congressional  survey's,  and  by 
subdivisions  thereof,  capable  of  being 
ascertained,  such  description  is  suffi- 
cient.    Stilz    V.    Indianapolis,   55    Ind. 

S'S- 

Filing  Plat. — In  Indiana  the  plat  of 
the  land  proposed,  in  the  petition  there- 
for, to  be  annexed  to  a  city,  need  not  be 
filed  at  the  time  such  petition  is  filed, 
but  may  be  fijed  thereafter  at  any  time 
before  the  county  board  has  finally 
acted  upon  such  petition,  even  over  the 
objection  of  a  remonstrant.  Stilz  v. 
Indianapolis,  55  Ind.  515. 

Where  city  limits  have  been  extend- 
ed by  taking  in  certain  contiguous  ter- 
ritory', and  the  copy  of  the  resolution, 
with  a  plat  and  map  of  survey,  has  been 
iiled  in  the  proper  recorder's  office,  any 
^  further  defect  is  cured  by  Ind.  Stat., 
March  9th,  1857,  concerning  the  incor- 
poration of  cities,  etc.  Edmunds  v. 
Gookins,  20  Ind.  477. 

Survey. — In  Indiana,  if  the  petition 
contain  a  specific  description  of  the 
premises  asked  to  be  annexed,  and  the 
plat  filed  therewith  contain  a  copy  of  an 
actual  established  survey  thereof,  though 
-theretofore  made  for  another  purpose,  a 


survey  for  the  purposes  of  such  petition 
is  unnecessary.  Stilz  v.  Indianapolis,  55 
Ind.  515.  ' 

2.  "Foreman  v.  Town  of  Marianna,  43 
Ark.  324. 

3.  I  R.  S.  Ind.,  1876,  p.  311;  Wind- 
man  V.  Vincennes,  58  Ind.  480;  Peru  v. 
Bearss, .  55  Ind.  576;  Indianapolis  v. 
Sturm,  39  Ind.  159;  Trustees  etc.  of 
Princeton  v.  Manck,35lnd.  51;  Church 
V.  Town  of  Knightstown,35  Ind.  177. 

4.  It  is  error  to  suppose  that  an  entry 
of  annexation,  once  made  by  the  board 
and  recorded,  is  conclusive  evidence  of 
annexation,  and  cannot  be  impeached, 
irrespective  of  the  conformity  of  the 
actions  of  the  board  to  the  statute. 
Windman  v.  Vincennes,  58  Ind.  480. 

5.  In  a  suit  by  certain  owners  of  real 
estate  to  enjoin  the  collection  of  cer- 
tain municipal  taxes,  upon  the'  ground 
that  their  real  estate  had  not  been  law- 
fully annexed  to  the  municipality,  the 
annexation  proceedings  are  not  a 
written  inst'-ument  within  the  meaning 
of  section  78  of  the  civil  code  of  1851 
(5  362,  Ind.  R.  S.  1881),  and  are 
not  the  foundation  of  the  suit;  and 
therefore,  the  copy  of  such  proceedings,' 
filed  as  an  exhibit,  does  not  become  a 
part  of  the  pleading,  and  cannot  be  con- 
sidered, in  determining  its  sufficiency 
on  demurrer.  Logansport  v.  La  Rose, 
99  Ind.  117;  8  Am.  &  Eng.  Corp.  Cas. 
512. 

6.  Hulbert  v.  Mason,  29  Ohio  St.  562. 
Such  application  is  not  in  the  nature 

of  a  bill  in  equity  or  of  a  civil  action. 
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the  power  to  annex  contiguous  territory,  the  motive  which  may 
induce  the  exercise  of  such  power  cannot  be  enquired  into.^ 

In  Pennsylvania,  where  a  borough  to  be  incorporated  is  to  in- 
'clude  a  part  of  an  existing  borough,  as  this  involves  a  change  of 
the  limits  of  the  old  borough,  the  same  proceedings  must  be  had 
as  are  required  in  an  original  incorporation."-* 

7.  Division — (See,  post,  DISSOLUTION) — {a)  Power  of  Legisla- 
ture.— The  plenary  power  of  the  legislature  over  the  boundaries 
and  extent  of  municipal  corporations,  in  the  absence  of  constitu- 
tional restrictions,  includes,  of  course,  the  power  to  divide  them 
or  to  diminish  their  territorial  limits.  This  power  is  purely  legis- 
lative.3  Where  the  legislature  delegates  this  power  to  some 
board  of  officials,  requiring  them  to  make  the  division  upon 
proper  petition,  the  board  has  no  discretion,  and  upon  failure  to 
^act,  may  be  compelled  by  mandamus.'^ 

{b)  Apportiontnent  of  Property,  Debts,  and  Liabilities. — Where, 
upon  the  division  of  a  municipality,  the  legislature  does  not  pre- 
scribe any  regulations  for  any  apportionment  of  the  property,  or 
that  the  new  corporation  shall  pay  any  portion  of  the  debt  of  the 
old,^  the  old  corporation  will  hold  all  the  corporate  property 
within  her  new  limits  and  be  entitled  to  all  the  claims 
owing  to  the  old  corporation,  and  is  responsible  for  all  the 
-debts  of  the  corporation  existing  before  and  at  the  time  of  the 
division  ;  and  the  new  corporation  will  hold  all  the  property  fall- 
ing within  her  boundaries,   to  which  the   old    corporation   will 

but  of  a  proceeding  in  error,  and  no  city,  etc.,  on  petition  of  resident  prop- 
appeal  lies  to. the  district  court  from  the  erty  holders,  applies  to  all  the  territory 
judgment  of  the  court  or  judge  allowing  in  a  city  or  town,  whether  laid  out  in 
or  refusing  the  injunction.  Hulbert  v.  lots  or  not.  McKean  v.  Mount  Vernon, 
Mason,  29  Ohio  Stat.  562.  51  Iowa  306. 

1.  Logansport  v.  Seybold,  59  Ind.  Elections. — A  statute  relating  to  di- 
225.  minishing  the   territorial   limits    of    a 

2.  Darby  v.  Sharon  Hill,  112  Pa.  St.  city,  is  not  invalid  because  of  its  failure 
66.  An,  omission  of  essential  steps  in  to  prescribe  a  method  in  which  the  elec- 
these  proceedings  is,  therefore,  fatal.  lb.  tion  should  be  held.     It  must  be  held  as 

3.  See,  ante,  pt.  V,  §§  1,  7,  (o).      '  other   elections   are  held.     Samson   v. 
Obligation  of  Contracts. — An  act  tak-     Mercer,  68  Tex.  48S. 

ing  territory  from  one  organization   to  What    Constitutes     "Division." — The 

give  it  to  another  does  not  impair  the  vacation  of  a  town  and   attachment   of 

■obligation  of  the  contracts  of  the  credit-  its  territory'  to  other  towns  is  not  a  di- 

■ors  of  the  organization  from  which  the  vision  thereof  within  Wis.  Rev.  Stat.,  § 

territor3'  was   taken.     Wade    v.   Rich-  671.     The  requirements  of  that  section 

mond,  18  Graft.  (Va.)  583.  have  no  application,  therefore,    to  the 

Severance    of  Territory  from  City. —  case  of  such  vacation.     State  x<.  Wood  . 

A  city  should  not  be  permitted  to  retain  Co.  Supervisors,  61  Wis.  278. 

lands  within  its   limits  which   are  not  4.  Henry  v.  Taylor,  57  Iowa  72. 

needed  for  city  purposes,  and  which  are  6.  It  is  constitutionally  competent  for 

not  benefited    by  being  within  the  cor-  the  legislature  to  erect,  out  of  a  portion 

poration,  against  the  will  of  the  owners,  of  the  territory  of  an  existing  town,  a 

for  the  mere  purpose  of   deriving  rev-  new    municipal     corporation,    without 

enue    therefrom.      Evans    v.    Council  making  any  provision  for  the  debts  and 

Bluffs,  65  Iowa  238;  8    Am.    &    Eng.  liabilities  of  such   town   previously  in- 

Corp.  Cas.  510.   Iowa  Code,  §  444,  pro-  curred.      State  z'.  Lake  City,  25  Minn, 

viding  for  severance  of  territory  from  a  404. 
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have  no  claim. ^  While  this  is  the  rule  as  to  debts  and  public 
property,  yet,  as  to  money,  choses  in  action  or  other  kindred 
property  in  existence  at  the  time  of  the  division,  the  rule  is  not 
so  well  defined.     In  the  absence  of  an  express  provision  to  that 


1.  Laramie  Co.  v.  Albany  Co.,  92  U. 
S.  307;  Morgan  v.  Beloit,  7  Wall.  (U. 
S.)  613;  Mount  Pleasant  v.  Beckwith, 
100  U.  S.  532;  Mobile  v.  Watson,  116 
(U.  S.)  289;  13  Am.  &  Eng.  Corp.  Cas. 
337;  North  Yarmouth  v.  Skillings,  45 
Me.  141;  71  Am.  Dec.  530;  Greenville 
V.  Mason,  53  N.  H.  515;  People  v. 
Trustees  of  Schools,  86  111.  613;  Rich- 
land Co.  V.  Lawrence,  12  111.  i; 
Olney  t'.  Harvey,  50  111.  453;  99  Am. 
Dec.  530;  Town  of  La  Pointe  v.  O'Mal- 
ley,  47  Wis.  332;  Town  of  De  Pere  v. 
Town  of  Bellevue,  31  Wis.  120;  11  Am. 
Rep.  602;  Goodhue  f.  Beloit,  21  Wis. 
636;  Butternut  v.  O'Malley,  50  Wis. 
333;  Knight  V.  Town  of  Ashland,  61 
Wis.  233;  5  Am.  &  Eng.  Corp.  Cas.  40G; 
Windham  v.  Portland,  4  Mass.  3S4; 
Cobb  V.  Kingman,  15  Mass.  197;  Minot 
V.  Curtis,  7  Mass.  441;  Inhabitants  of 
Hampshire  v.  Inhabitants  of  Franklin, 
16  Mass.  86;  Richards  xk  Daggett,  4 
Mass.  539;  Board  of  Education  of 
Barker  Dist.  v.  Board  etc.  of  Valley 
Dist.,  30  W.  Va.  424;  20  Am.  &  Eng. 
Corp.  Cas.  11;  Sill  v.  Corning,  15  N. 
Y.  297;  Mayor  etc.  of  Baltimore  v. 
State,  15  Md.  376;  74  Am.  Dec.  572; 
Borough  of  Dunmore's  Appeal,  52  Pa. 
St.  374;  North  Hempstead  v.  Hemp- 
stead, 2  Wend.  (N.  Y.)  109,  Chickasaw 
Co.  V.  Sumner  Co.,  58  Miss.  6ig;  West 
Carroll  Parish  fi.  Gaddis,  34  La.  An. 
928;  Brewis  •?;.  Duluth,  3  McCrarv  (U. 
S.)  219;  Pierson  v.  Reynolds,  49  Mich. 
224;  Hartford  Bridge  Co.  v.  East  Hart- 
ford, 16  Conn.  149;  affirmed,  10  How. 
(U.  S.)  511;  Fender  v.  Neosho  Falls, 
22  Kan.  305;  State  v.  Lake  City,  25 
Minn.  404. 

Thus  in  Laramie  Co.  v.  Albany  Co., 
92  U.  S.  ,307,  it  was  held  that  where  the 
legislature  of  Wyoming  Territorj'  or- 
ganized two  new  counties,  and  included 
in  their  limits  a  part  of  the  territory'  of 
an  existing  county,  but  made  no  pro- 
vision for  apportioning  debts  or  liabili- 
ties, the  old  county,  being  solely  re- 
sponsible for  the  debts  and  liabilities  it 
had  previously  incurred,  had,  on  dis- 
charging them,  no  claim  on  the  new 
counties  for  contribution. 

The  reincorporation  of  a  town  with 
the  same  name,  and  substantially  the 
same  powers,  but  with   somewhat  less 


territory,  does  not  extinguish  the  debts 
of  the  old  corporation.  Ross  v.  Wim- 
berlj',  60  Miss.  345. 

Residents  of  an  incorporated  bor- 
ough are  not  individually  responsible 
for  any  portion  of  the  existing  indebt- 
edness of  the  corporation,  after  thev  are 
thrown  out  by  a  change  of  its  limits  un- 
der an  act  of  the  legislature,  and  made 
citizens  of  an  adjoining  township. 
North  Lebanon  v.  Arnold,  47  Pa.  St. 
488. 

Where  a  municipal  corporation  is 
legislated  out  of  existence,  and  its  terri- 
tory annexed  to  other  corporations,  it 
has  been  held,  that,  unless  the  legisla- 
ture otherwise  provides,  these  other 
corporations  become  entitled  to  all  its 
property  and  immunities,  and  are  sev- 
erally liable  for  a  proportionate  share 
of  all  its  then  subsisting  legal  debts,  and 
vested  "with  its  power  to  raise  revenue 
wherewith  to  pay  them  by  levying 
taxes  upon  the  property  transferred 
and  the  persons  residing  thereon,  and 
that  the'  remedy  of  the  creditors  of  the 
extinguished  corporation  is  in  equity 
against  the  corporations  succeeding  to 
its  property  and  powers.  Mt.  Pleasant 
x).  Beckwith,  100  U.S.  514.  Ste,  ante, 
§  7,  Annexation  {d). 

"Property  and  Debts." — ThetownofL, 
after  contracting  debts,  was  attached  to 
the  town  of  R.  After  this  its  original 
territory  was  detached  from  R,  and 
created  into  a  new  town  of  L.  Held, 
that  on  the  annexation,  the  debts  be- 
came the  debts  of  the  new  town  of  R 
(composed  of  L  and  R),  and  that  the 
subsequent  creation  of  the  new  town  of 
L  did  not  make  that  town  liable  for 
the  debts.  Schriber  v.  Langlade,  66 
Wis.  616. 

Realty  in  Detached  Territory.— In 
Minnesota  it  was  recently  decided  that 
if  a  part  of  the  territory  of  a  municipal 
corporation  is  separated  from  it  by 
annexation  to  another,  or  by  its  erec- 
tion into  a  new  corporation,  unless 
some  other  provision  is  made  in  thp 
act  authorizing  the  separation,'the  old 
corporation  (it  not  having  been  abol- 
ished) remains  subject  to  all  its  liabili- 
ties, and  retains  all  its  ,  property, 
inclduing  that  which  haffens  to  fall 
■within  the  limits  of  the  other  corfor- 
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class  of  property,  the  respective  claims  of  l^e  two  corporations 
become  a  matter  of  equitable  jurisdiction,  and  must  be  adjudged 
upon  equitable  principles.^ 

But,  upon  the  division  of  an  old  public  corporation  and  the 
creation  of  a  new  one  out  of  part  of  the  inhabitants  and  territory, 
or  the  annexation  of  a  portion  to  another  corporation,  the  legisla- 
ture may  provide  for  the  equitable  distribution  or  division  of  the 
corporate  property,  and  impose  upon  the  new  corporation  or  upon 
the  people  and  territory  thus  disannexed,  the  obligation  to  pay  an 


ation.  Winona  v.  School  Dist.  No.  82, 
40  Minn.  13;  24  Am.  &  Eng.  Corp.  Cas. 
121.  The  court  cited  to  support  the 
position  taken  by  it,  School  Dist.  v. 
Richardson,  33  Pick.  (.Mass.)  62;  Union 
Baptist  Society  v.  Town  of  Candia,  2 
N.  H.  20;  Boai-d  of  Health  of  Buena 
Vista  w.  East  Saginaw,  45  Mich.  257; 
Town  of  Milwaukee  v.  Milwaukee,  12 
Wis.  93;  North  Yarmouth  v.  Skillings, 
45  Me.  133;  71  Am.  Dec.  530;  Vi^hit- 
tier  V.  Sanborn,  38  Me.  32,  holding  that 
the  alteration  by  a  town  of  the  lines  of 
a  school  district,  vvhereby  its  school- 
-house  is  left  within  the  limits  of  an- 
other district,  will  not  defeat  or  aflfect 
its  right  of  property  therein. 

Debts. — In  Brewis  v.  Duluth,  3  Mc- 
Crary  (U.  S.)  219,  it  was  held  that  where 
a  city  contracts  debts  and  afterwards  is 
deprived  of  a  part  of  its  territory,  from 
which  a  new  city  is  made,  the  old  city 
continues  liable  for  the  debt,  and  must 
be  proceeded  against  alone.  If  unable 
to  pay,  equity  would  compel  payment 
'by  the  new  city.  But  see  Morgan  v. 
Waldwick,  17  Fed.  Rep.  286;  and  in 
Hughes  V.  School  Dist.,  72  Mo.  643,  it 
was  held  that  where  a  public  corpo- 
ration is  abolished  by  statute,  and  sev- 
eral new  ones  are  created  in  its  stead, 
and  no  provision  is  made  as  to  the  pay- 
ment of  existing  debts,  each  of  the  new 
corporations  is  liable  for  them  all. 

A  township  continues  liable  on  its 
warrants,  although  a  portion  of  its  terri- 
tory has  been  made  a  city,  the  case  in- 
volving no  question  of  apportionment, 
but  the  liability  of  the  township  being 
denied  in  toto.  Walnut  Township  v. 
Jordan,  38  Kan.  562;  20  Am.  &  Eng. 
Corp.  Cas.  i. 

It  has  been  held  in  Pennsylvania 
that,  on  the  division  of  a  township, 
each  fraction  remains  liable  for  the 
whole  debt  due  by  the  old  township. 
If  one  pa3's  the  whole  ampunt  it  lays 
tbe  foundation  for  contribution.  Plunk- 
ett  Township  v.  Crawford,  27  Pa.  St. 
107. 


Delegation  of  Power  to  Court. — The 

legislature  has  the  right  to  confer  its 
power  to  divide  public  corporations  on 
the  county  court;  and  though,  in  the 
act  conferring  such  power,  it  gave  no 
directions  as  to  the  apportionment  of  the 
property  and  the  debts  of  the  old  cor- 
poration, 3'et,  as  incident  to  the  power  ■ 
granted,  tlie  county  court  had  the  same 
power  in  that  regard  as  existed  in  the 
legislature  before  the  act  was  passed; 
and  if  such  court  divide  a  district,  and 
by  the  order  making  such  division  was 
silent  as  to  the  apportionment  of  cor- 
porate property  and  debts,  the  same  re- 
sult would  follow  as  if  the  district  had 
been  divided  by  the  legislature,  and  the 
act  was  silent  as  to  the  apportionment  of 
the  corporate  property  and  debts  of  the 
old  corporation.  Board  ofEducation  of 
Barker  Dist.  v.  Board  etc.  of  Valley 
Dist.,  30  W.  Va.  424;  20  Am.  &  Eng. 
Corp.  Cas.  11. 

1.  Thus,  in  Towle  v.  Brown,  iiolnd. 
599,  it  was  held  that  where  a  new  town- 
ship is  created  by  a  division  of  the  ter- 
ritory of  an  existing  township,  the 
former  is  entitled  to  an  equitable  di- 
vision of  the  funds  belonging,  or  to  be 
apportioned,  to  the  township  as  origin- 
ally constituted;  and  if  there  are  no 
debts  to  be  provided  for,  the  new  town- 
ship should  receive  its  proportionate 
share  of  the  civil  township  fund,  based 
on  the  amount  of  taxable  property  lo- 
cated within,  its  territory,  and  the  num- 
ber of  taxpayers  therein,  upon  whom  a 
poll  tax  has  been  assessed,  and  the 
special  school  revenue  and  tuition  fund 
should  be  apportioned  upon  the  basis  of 
the  enumeration  of  school  children  re- 
siding in  the  territory  constituting  such 
new  township. 

In  the  case  of  Johnson  v.  Smith,  64 
Ind.  275,  it  was  held  that,  as  applicable 
to  the  different  classes  of  school  funds, 
equitable  principles  required  that  a 
newly  incorporated  town,  formed  within 
the  boundaries  of  a  school  township, 
should  be  entitled  to  receive  a  propor- 
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equitable  proportion*of  the  corporate  debts.i  These  powers,  that 
of  the  division  of  pubHc  corporations  and  that  to  prescribe  the  rule 
by  which  the  property  of  the  corporation  shall  be  divided  and  the 
debts  apportioned,  being  strictly  legislative,  the  courts  have  no 


tionate  share  of  such  funds.      See  also 
Towle  V.  Brown,  no  Ind.  iigg. 

1.  Dillon  Mun.  Corp.  (4th  ed.),§  189; 
Board  of  Education  of  Barker  Dist. 
V.  Board  etc.  of  Valley  Dist.,  30  W. 
Va.  424;  20  Am.  &  Eng.  Corp.  Cas.  11; 
Bristol  V.  New  Chester,  3  N.  H.  524; 
Sanbornton  v.  Tilton,  55  N.  H.  603; 
Southampton  v.  Fowler,  52  N.  H.  225; 
Londonderry'  v.  Derry,  8  N.  H.  320; 
School  Dist.  V.  Richardson,  23  Pick. 
(Mass.)  62;  Brewster  v.  Harwich,  4 
Mass.  278;  Harrison  v.  Bridgton,  16 
•  Mass.  i5;  Lovezi.  Schneck,  12  Ired.  (N. 
Car.)  L.  304;  Commissioners  Sedgwick 
Co.  t;.  Bailej,  11  Kan.  631;  Willimantic 
School  Soc.  V.  First  School  Soc,  14 
Conn.  457;  Hartford  Bridge  Co.  v. 
Town  of  East  Hartford,  16  Conn.  149; 
Town  of  Granbj  v.  Thurston,  23  Conn. 
-417;  North  Hempstead  v.  Hempstead, 
2  Wend.  (N.  Y.)  109;  Sill  v.  Corning, 
15  N.  Y.  297;  People  v.  Draper,  15  N. 
Y.  532;  Neilson  v.  Newark,  49  N.jf.  L. 
426;  Town  of  Milwaukee  v.  Milwaukee, 
12  Wis. 93;  Laramie  Co.  v.  Albany  Co., 
92  U.  S.  307;  Commrs.  of  Ottawa  v. 
Nelson,  19  Kan.  234;  Chandler  v.  Rey- 
nolds, 19  Kan.  249;  Hurt  v.  Hamilton, 
25  Kan.  82;  Commrs.  of  Marion  Co.  v. 
Harvey  Co.,  26  Kan.  181;  Craft  t).  Lo- 
finck,  34  Kan.  365;  11  Am.  &  Erig. 
Corp.  Cas.  21;  People  t).Town  of  Oran, 
121  111.  650;  Olney  v.  Harvey,  50  111. 
453;  99  Am.  Dec.  530;  Sedgwick  Co.  v. 
Bunker,  16  Kan.  498;  Richland  Co.  v. 
Lawrence  Co.,  12  111.  i;  Sangamon  Co. 
V.  Springiield,  63  111.  66;  Morrow  Co. 
■V.  Hendryx,  14  Oreg.  397;  Canova  v. 
State,  18  Fla.  512;  State  v.  Lake  City, 
25  Minn.  405;  Chickasaw  Co.  v.  Clay 
Co.,  62  Miss.  325;  II  Am.  &  Eng.  Corp. 
Cas.  16;  Eagle  w.  Beard,  33  Ark.  497; 
Perry  Co.  v.  Conway  Co.  (Ark.  1S90), 
12  S.  W.  Rep.  877;  Waring  v.  Mobile, 
24  Ala.  701;  Smith  W.Adrian,  i  Mich. 
495;  Dunsmore's  Appeal,  52  Pa.  St.  374; 
Barkley  v.  Board  of  Levee  Commrs.,  93 
U.  S.  258:  Gorham  v.  Springfield,  21 
Me.  61;  North  Yarmouth  v.  Skillings, 
45  Me.  133;  71  Am.  Dec.  530;  Tileson 
V.  Newman,  23  Vt.  421;  Waldron  v. 
Lee,  5  Pick.  (Mass.)  323.  Compare 
Plymouth  v.  Jackson,  15  Pa.  St.  44. 

In   Bristol   zi.  New  Chester,  3  N.  H. 
524,   Richardson,  C. J., said:    "The 


power  to  divide  towns  is  strictly  legis- 
lative, and  the  power  to  prescribe  the 
rule  by  which  a  division  of  the  property 
of  the  old  town  shall  be  made,  is  inci- 
dent to  the  power  to  divide  the  terri- 
tory, and  in  its  nature  purely  legislative. 
No  general  rule  can  be  prescribed  by 
which  an  equal  and  just  division,  in 
such  cases,  can  be  made.  Such  a  divi- 
sion must  be  founded  upon  the  circum- 
stances of  each  particular  case." 

Where  a  new  town  is  incorporated 
out  of  part  of  the  territory  of  an  old 
town,  and  is  made  liable  for  a  certain 
proportion  of  the  debts  of  the  old  town, 
the  new  town  is  concluded  by  a  bona 
fide  judgment  in  an  action  against  the 
old  town  of  the  pendency  of  which  it 
had  no  notice.  Mt.  Desert  v.  Tremont, 
72  Me.  348. 

In  a  Texas  case  it  was  held  that 
where  a  statute  attached  a  certain  por- 
tion of  T  county  to  P  county,  "pro- 
vided the  citizens  in  said  detached 
portion  of T  county  shall  pay  their  fro 
rata  proportion  of  the  county  indebted- 
ness," the  proviso  must  be  disre- 
garded; that  the  detached  portion  of 
T  county  was  attached  to  P  county, 
and  that  the  proviso  did  not  make  P 
county  liable  for  any  proportion  of  T 
county  indebtedriess,  and  that  P  county 
could  not  be  compelled  to  levy  a  tax 
upon  the  detached  portion  of  T  county 
to  pay  any  part  of  the  debt  of  T 
county.  Trinity  Co.  v.  Polk  Co.,  58 
Tex.  321. 

The  county  of  L  was  created  out  of 
a  part  of  the  county  of  C,  and  L  was 
required  to  issue  bonds  for  its  share  of 
C's  indebtedness.  Subsequently  an  act 
was  passed  "  to  correct  a  mistake  in 
the  boundary  line  between  C  and  L," 
and  ceding  back  property  to  C.  Held, 
that  L's  bonds  were  not  subject  to  re- 
coupment in  proportion  to  the  territory 
thus  ceded  back.  Leflore  County  v, 
Carroll  County  Supervisors,  61  Miss. 
220. 

Where  the  statute  divides  a  township 
between  another  township  and  a  city, 
and  directs  that  the  debts  of  the  extin- 
guished township  shall  be  paid  by  the 
other  corporations,  they  may  be  sued 
by  the  creditors.  Neilson  v.  Newark, 
49  N.J.  L.  246. 
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authority  over  the  subject  and  can  only  construe  the  act  of  the 
legislature  and  see  that  the  legislative  will  is  carried  into  effect.^ 


A  statute  providing  that  where  a 
township  is  divided,  its  burying  ground 
shall  belong  to  the  township  in  which 
it  lies  thereafter,  does  not  apply  to  a 
case  where  the  cemetery  falls  within 
the  limits  of  a  city  incorporated  from 
the  township.  Buena  Vista  Board  of 
Health  v.  East  Saginaw,  45  Mich.  257. 

Constitution  of  Agreement.— On  di- 
vision of  the  district  township  of  J, 
those  of  S  and  G  being  carved  there- 
'  from,  the  three  agreed  that  J  should 
draw  all  the  "fund  due,"  and  make  a 
certain  disposition  thereof.  By  some 
mistake  a  railroad  tax  for  two  years 
had  not  been  assessed,  and  this  was  af- 
terwards assessed  and  paid  to  S.  Held, 
that  J  was  entitled  to  recover  the 
amount  from  S.  The  "fund  due"  em- 
braced assets  available,  and  therefore 
to  become  available.  Jasper  District 
Township  v.  Sheridan  District  Town- 
ship, 47  Iowa  183. 

Unconstitutional  Acts. — In  Craft  v. 
Lolinck,  34  Kan.  365;  11  Am.  &  Eng. 
Corp.  Cas.  21,  it  was  held  that  an  act 
attempting  to  iinpose  a  liability  on  the 
detached  territory  for  improvement 
bonds  issued  after,  but  voted  before  the 
separation,  where  the  improvement  was 
not  begun  until  after  the  separation  and 
was  no  benefit  to  the  detached  terri- 
tory, was  unconstitutional. 

Where  the  legislature,  having  in  the 
act  dividing  a  town,  and  incorporating 
a  part  of  it  into  a  new  town,  enacted 
that  the  latter  town  should  be  holden 
to  pay  its  proportion  towards  the  sup- 
port of  all  paupers  then  on  expense  in 
the  old  town,  which  it  did  for  two  years, 
after  which,  on  petition  of  the  new 
town, another  actwas  passed  exonerating 
this  town  from  such  liability  in  future, 
it  was  held  that  the  latter  act  was  un- 
constitutional and  void,  as  it  impaired 
the  obligation  of  the  contract  created 
by  the  original  act  of  division  and  in- 
corporation. Bowdoinham  v.  Rich- 
mond, 6  Me.  112;  19  Am.  Dec.  197. 
And  see.  as  to  power  of  legislature  to 
apportion  property  and  liabilities  after 
division  has  been  consummated,  Duns- 
more's  Appeal,  52  Pa.  St.  374;  Layton 
11.  New  Orleans,  12  La.  An.  515; 
Laramie  Co.  v.  Albany  Co.,  92  U.  S. 
307;  Inhabitants  of  Hampshire  v.  In- 
habitants of  Franklin,  16  Mass.  76; 
Windham  v.  Portland,  4  Mass.  390. 
Judge  Dillon  inclines  to  the   view 


that  the  supreme  power  of  the  legisla- 
ture includes  the  power  to  apportion 
the  property  after  division.  Dillon 
Mun.  Corp.  (4th  ed.)  189.  This  is  no 
doubt  the  better  doctrine.  The  power 
of  the  legislature  to  impose  the  debt  of 
one  municipality  upon  another  depends 
upon  the  existence  of  a  moral  obliga- 
tion from  the  new  organization,  or  the 
organization  receiving*  new  territory,  to 
pay  part  of  the  old  debt,  and  the  legis- 
lature may  so  ordain,  whenever  it  finds 
the  moral  obligation  to  exist.  Perry 
Co.  V.  Conway  Co.  (Ark.  iSgo),  12  S. 
W.  Rep.  877;  Sedgwick  Co.  v.  IJunker, 
16  Kan.  498;  Creighton  v.  San  Fran- 
cisco, 42  Cal.  446;  Layton  v.  New  Or- 
leans, 12  La.  An.  515;  Laramie  Co.  v. 
Albany  Co.,  92  U.  S.  307;  Lycoming 
V.  Union,  15  Pa.  St.  166;  53  Am.  Dec. 
575;  Town  of  Guilford  v.  Supervisors 
of  Chenango  Co.,  13  N.  Y.  143;  New 
Orleans  v.  Clark,  95  U.  S.  654. 

In  1856  the  town  of  M  received  from 
John  Boynton  the  sum  of  $10,000  as  a 
fund  for  the  support  of  its  public 
schools,  on  the  express  condition  that, 
unless  the  income  thereof  should  be 
forever  divided  and  applied  according 
to  the  number  of  scholars  between  the 
ages  of  five  and  fifteen  in  the  several 
schools  or  districts  in  town,  the  fund 
should  be  repaid  to  the  donor,  his  ex- 
ecutors, administrators  or  assigns.  In 
1872  the  town  of  G  was  created  by  act 
of  the  legislature  out  of  part  of  the 
territory  and  inhabitants  of  M,  and  it 
was  provided  that  all  property,  real 
and  personal,  and  all  school  and  other 
funds  belonging  to  the  original  town  of 
M  should  be  divided  in  the  proportion 
of  7  to  M  to  13  to  G.  Held,  that  the 
legislature  had  no  power  to  direct  a  di- 
vision or  distribution  of  the  fund  difi^er- 
ent  from  that  ordered  by  the  donor; 
and  that,  therefore,  no  legal  provision 
for  the  division  of  the  fund  in  contro- 
versy being  made,  the  rights  of  the 
town  of  M  therein  were  unaffected  by 
the  act,  and  the  new  town  of  G  was  not 
entitled  to  any  portion  of  the  fund  or 
income.     Greenville    v.   Mason,   53   N. 

H.  515- 

1.  Sedgwick  Co.  v.  Bunker,  16  Kan. 
498;  Board  of  Education  of  Barker 
Dist.  V.  Board  of  Education  of  Valley 
Dist.,  30  W.  Va.  424;  20  Am.  &  Eng. 
Corp.  Cas.  11;  Bristol  v.  New  Chester, 
3  N.  H.  524;  Overseers  of  Norwich  v. 
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One  municipality  cannot  bind  another,  which  has  been  set  off 
from  it,  in  any  proceeding  upon  a  cause  of  action  which  arose,  be- 
fore the  division. 1 

(<;)  Division  of  Territory  Into  Wards. — The  territory  of  muni- 
cipal corporations,  for  the  purpose  of  convenience  in  local  govern- 
ment and  to  provide  for  representation  in  the  governing  body,  is 
usually  divided  into  wards.  The  legislature,  in  providing  for  such 
divisions,  must  observe  the  principle  of  equality  of  representa- 
tion.2  The  procedure  for  making  a  division  of  a  municipality 
into  wards,  is,  of  course,  purely  statutory.^ 

The  power  to  ascertain  and  define  the  thirteen  wards  into  which 
a  city  was  divided,  conferred  by  the  legislature  upon  the  city 
council,  does  not  authorize  the  council  to  divide  the  city  into  four 
wards.* 

VIII.  GovEBNiNG  Bodies — Meetings" — 1.  Affairs  Must  be  Trans- 
acted at  Corporate  Meetings. — The  corporate  body  at  large  of  every 
municipal  corporation  in  the  exercise  of  its  corporate  powers  is 
usually  represented  by  a  common  council  or  other  municipal 
board.**    When  the  corporation  is  so  represented, its  powers  can  only 


Overseers  of  New  Berlin,  i8  Johns.  (N. 
Y.l  382;  St.  Louis   t).  Russell,  9  Mo. 

507- 

Under  the  Pennsylvania  special  act 
of  April  loth,  1862,  apportioning  the 
debt  of  a  township  among  certain  bor 
oughs  formed  out  of  it,  a  borough 
could  not  appeal  from  the  apportion- 
ment of  the  commissioners.  Borough 
of    Dunmore's    Appeal,    52     Pa.     St. 

374- 

1.  And  the  latter  municipality  is  not 
bound  if  it  is  not  a  party  to  the  judg- 
ment. Pierson  v.  Reynolds,  49  Mich. 
224. 

But  it  has  been  held  in  Maine  that 
where  an  act  divides  a  town  and  in- 
corporates a  new  one,  making  it  liable 
for  a  certain  proportion  of  the  debts  of 
the  old  town  existing  at  the  time  of 
separation,  the  new  town  is  bound  by 
the  result  of  an  action  brought  against 
the  old  one  to  establish  such  a  liability, 
provided  that  it  acted  in  good  faith  and 
with  due  diligence  and  skill  in  defend- 
ing the  same.  And  it  is  not  necessary 
that  the  new  town  should  be  notified  of 
the  pendency  of  the  action.  ML  Des- 
ert V.  Tremont,  72  Me.  348. 

2.  Thus  a  statute  gave  to  each  ward 
of  a  city  an  equal  number  of  aldermen 
in  the  municipal  council,  but  so  divided 
the  city  that  two  wards  contained  four 
hundred  voters  each,  while  the  rmain- 
ing  ward  had  2,800  voters.  Held,  a. 
violation  of  the  principle  that  repre- 
sentation should  be  apportioned  as  near 


as  may  be  to  the  popular  vote,  and 
void.  People  v.  Canaday,  73  N.  Car. 
198;  21  Am.  Rep.  465. 

3.  In  a  proceeding  under  Pa.  act  of 
May  14111,  1874,  to  divide  a  borough 
into  wards,  it  is  not  necessary  for  the 
petitioners  to  ask  for  division  into  a 
definite  number  of  wards  and  suggest 
the  boundaries  thereof.  The  proper 
practice  is  to  ask  for  a  division,  leaving 
the  details,  as  to  the  number  of  wards 
and  the  boundaries  thereof,  to  the  judg- 
ment of  the  commissioners  under  the 
supervision  of  the  court.  Jie  Gettys- 
burg, go  Pa.  St.  355. 

Pa.  P,  L.  1874,  p.  235,  §  2,  in  refer- 
ence to  the  division  of  wards  in  cities, 
providing  that  the  report  of  the  com- 
mission shall  be  made  to  the  next  term 
of  court,  is  directory  and  not  impera- 
tive. Jte  Fifteenth  Ward,  11  Phila. 
(Pa.)  406. 

4.  Schroeder  v.  City  Council  of 
Charleston,  3  Beav.  (S.  Car.)  533. 

As  to  authority  of  the  common  coun- 
cil to  make  a  cfiange  in  the  wards  of 
the  city,  denied.  See  People  v.  Young, 
38  111.  490. 

5.  Quorum. — As  to  what  constitutes 
a  quorum  of  city  council  or  other  mu- 
nicipal body,  see  Quorum. 

Enactment  of  Ordinances. — See  Ordi- 
nances. 

6.  Richards  v.  Town  of  Clarksburg, 
30  W.  Va.  491 ;  20  Am.  &  Eng.  Corp. 
Cas.  Ill,  holding  that  the  "corporate 
body  at  large"  of  an  incorporated  town, 
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be  exercised  by  such  common  council  or  other  board,  or  under  its 
authority,  except  where  otherwise  provided  by  law.^  The  mem- 
bers of  a  municipal  board  have  as  individuals  no  authority  to  act 
for  the  corporation.  This  is  true,  although  the  majority  of  the 
individuals  composing  the  board  join  in  or  ratify  the  act.  The 
board  must  act  as  a  body  or  a  unit,  and  only  at  meetings  regularly 
called!^  The  final  action  of  a  city  council,  or  other  deliberative 
body,  on  any  measure,  is  shown  by  its  adjournment  thereon,  the 
public  promulgation  of  its  action,  or  subsequent  proceedings  in- 
consistent with  a  purpose  to  review.* 

2.  The  time  for  holding  meetings  of  the  governing  body  of  a  mu- 
nicipal corporation  is   usually  fixed  by  the  charter,  or  the  author- 


was  represented  by  the  "common  coun- 
cil" thereof. 

1.  Richards  v.  Town  of  Clarksburg, 
30  W.  Va.  491;  20  Am.  &  Eng.  Corp. 
Cas.  hi;  Central  Bridge  Co.  t'.  Lowell, 
15  Gray  (Mass.)  106;  Dey  v.  Jersey 
City,  19  N.  J.  Eq.  412;  State  v.  Jersey 
City,  35  N.  J.  L.  404;  State  v.  Haynes, 
72  Mo.  377. 

The  affairs  of  a  corporate  body,  as 
of  street  commissioners,  can  only  be 
transacted  at  a  corporate  meeting. 
Their  only  existence  is  as  a  board,  and 
they  can  do  no  valid  act  except  as  a 
board,  and  such  act  must  be  by  ordi- 
nance or  resolution,  or  something 
equivalent  thereto.  Schuram  v.  Sey- 
mour, 24  N.  J.  Eq.  143. 

2.  Schumm  v.  Seymour,  24  N.  J,  Eq. 
143;  Dey  V.  Jersey  City,  19  N.  J.  Eq. 
412;  Baltimore  v.  Poultnej',  25  Md.  iS. 

Promises  by  individual  members  of 
a  municipal  board  to  pay  existing  debts 
of  the  board,  made  at  different  times 
and  places,  and  without  that  joint 
official  deliberation  for  which  the  law 
prpvides,  are  not  binding  upon  the  mu- 
nicipality. Strong  V.  District  of  Col- 
umbia, 4  Mackey  (D.  C.)  242;  9  Am.  & 
Eng.  Corp.  Cas.  ■  i;68. 

In  McCortle  ii.  Bates,  29  Ohio  St. 
419,  the  majority  of  the  members  of  a 
town  school  board  signed  a  writing 
ordering  certain  school  supplies  and 
promising  to  ratify  the  contract  at  the 
meeting  of  the  board  called  for  the 
purpose.  The  supplies  were  duly  de- 
livered, but  at  the  special  meeting  the 
board  refused  to  ratify  the  contract. 
It  was  held  that  the  tnembers  of  the 
board  had  no  authority  to  act  except  at 
a  board  meeting,  and  that  the  contract 
to  ratify  w^as  void  as  against  public 
policy.  The  court  said :  "The  board  is 
constituted  by  statute  a  body  politic 
Md  corporate   in   law,  and  as   such  is 


invested  with  certain  corporate  powers, 
and  charged  with  the  performance  of 
certain  public  duties.  These  pow«;rs 
are  to  be  exercised  and  these  duties 
discharged  in  the  mode  described  by 
law.  The  members  composing  the 
board  have  no  power  to  act  as  a  board 
except  when  together  in  session.  They 
then  act  as  a  body  or  unit.  The  statute 
requires  the  clerk  to  record,  in  a  book 
to  be  provided  for  that  purpose,  all 
their  official  proceedings." 

In  the  case  of  Jefferson  Co.  v.  Slagle, 
66  Pa.  St.  202,  the  county  commission- 
ers had  contracted  with  one  D  to  build 
a  court  house.  D  made  a  contract  with 
the  plaintiff  to  supply  him  with  brick. 
After  the  plaintiff  had  delivered  part  of 
the  brick  called  for  by  his  contract,  he 
refused  to  deliver  the  rest,  on  the  ground 
that  D  had  not  paid  for' the  bricks  de- 
livered as  agreed.  Two  of  the  county 
commissioners  thereupon  went  to  the 
plaintiff  and  told  him  to  proceed  with 
the  delivery  of  the  bricks  and  that  they 
would  pay  him.  The  law  provided 
that  two  county  commissioners  should 
form  a  board  for  the  transaction  of 
business,  and,  when  convened  in  pur- 
suance of  notice  or  according  to  ad- 
journment, should  be  competent  to  per- 
form the  duties  appertaining  to  their 
office.  It  did  not  appear  that  the  other 
count}'  commissioners  were  consulted 
with  or  notified  beforehand  of  the  ccai- 
tract  made  with  the  plaintiff,  or  that 
such  contract  was  being  contemplated. 
The  question  was  submitted  to  the  jury 
whether  the  two  comraisisioners  acted 
in  their  official  capacity  in  promising 
to  pay  for  the  bricks,  or  merely  as  indi- 
viduals, and  the  jury  found  that  they 
acted  in  their  official  character.  This 
verdict  was  sustained  b^'  the  supreme 
court  on  review-  of  the  case. 

3.  Statew.Van  Buskirk,4oN.  J.L.463. 
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ity  to  determine  it  is  delegated  to  the  body  itself,  and  in  the- 
absence  of  any  provision  designating  the  manner  in  which  the 
times  for  holding  stated  meetings  of  the  body  should  be  fixed,  it 
has  the  power  of  determination.  It  requires  only  such  action  on 
their  part  as  expresses  the  will  of  the  body.  No  more  is  required 
than  the  adoption  of  a  simple  motion.^ 

3.  Who  Must  be  Present  to  Constitute  a  Valid  Meeting — (See 
Towns). — This  matter  is  now  regulated  almost  entirely  by  stat- 
ute. At  common  law,  it  was  necessary  to  the  validity  of  a  cor- 
porate meeting,  that  the  mayor,  a  majority  of ,  the  members  of 
each  select  or  definite  class,  and  some  members  of  the  common- 
alty, and  of  each  of  the  indefinite  classes,  if  there  be  more  than 
one,  be  present.^  The  charter  usually  fixes  the  number  of  mem- 
bers necessary  to  constitute  a  quorum.  But  if  it  does  not,  the 
council  of  a  municipal  corporation  cannot,  by  its  own  action, 
fix  the  number  necessary.  When  the  charter  is  silent  in  this  re- 
gard, a  majority  of  the  body  will  be  a  quorum  under  the  common 
law.* 


1.  Where  a  city  charter  requires  the 
city  council  to  hold  "stated  meetings," 
but  makes  no  provisions  a  to  the  man- 
ner in  which  the  time  for  the  holding 
of  such  meetings  shall  be  fixed,  the  city 
council  may,  upon  simple  motion,  pre- 
scribe such  time,  and  the  time  for  the 
holding  of  stated  meetings  may  be 
changed  by  the  action  of  the  city  coun- 
cil alone,  upon  mere  motion,  although 
it  had  been  previously  fixed  by  a  formal 
resolution,  approved  by  the  mayor  and 
published.  State  v.  Kantter,  33  Minn. 
69;  6  Am.  &  Eng.  Corp.  Cas.  169. 

The  court  said:  "The  council  was  in 
no  measure  divested  of  th6  power  of 
determination  which  the  charter,  in 
effect,  confers  solely  upon  it,  by  the 
fact  that  the  mayor  had  formally  ap- 
proved its  first  action  in  the  premises; 
nor  did  the  fact  that  the  will  of  the 
council  had  been  expressed  in  the  form 
of  a  resolution,  and  had  been  published, 
render  necessary  that  in  all  subsequent 
action  taken  by  that  body  the  same 
formalities  should  be  observed." 

A  charter  provision  requiring  a  city 
council  "to  meet  at  such  time  and  place 
as  they,  by  resolution,  may  direct"  is 
mandatory  and  directory  but  not  pro- 
hibitory. State  V.  Smith,  22  Minn.  218. 
See,  post,  7.  Regular  Meetings;  8. 
Special  Mketing-s. 

2.  Dillon  Mun.  Corp.  (4th  ed.),  § 
260.  Speaking  further  upon  this  sub- 
ject Judge  Dillon  saj's:  "If  there  be 
no  indefinite  class,  and  the  governing 
body  consist  of  a  select  or  definite  class, 


the  common  law  requisite  of  a  valid 
corporate  assembly  is,  that  a  majority 
of  the  select  class  must  be  present;  and 
if  there  be  more  than  one  such  class, 
then  a  majority  of  each  of  the  select 
classes  of  which  the  corporation  is  con- 
stituted; and  the  presence  of  the  mayor 
at  a  select  assembl3'  of  this  kind  is  not 
necessary,  unless  it  is  expresslyrequired. 
But  where  a  common  council  exists- 
though  such  council  has  be- 
come a  select  or  definite  class,  there  the 
presence  of  the  mayor  or  head  presid- 
ing officer  is  necessary  to  a  valid  assem- 
bly', though  such  presence  be  not  re- 
quired by  the  charter."  Dillon  Mun. 
Corp.  (4th  ed.),  ^  260,  and  see  §  271. 
See  Ordinances. 

3.  Heiskell  v.  Mayor  etc.  of  Balti- 
more, 65  Md.  125;  12  Am.  &  Eng. 
Corp.  Cas.  347;  57  Am.  Rep,  308,  hold- 
ing that  where  the  council  of  a  munici- 
pal corporation  fixed  the  quorum  neces- 
sary for  the  transaction  of  its  business 
at  two-thirds  of  the  members  elected, 
the  city  charter  being  silent  in  this  re- 
gard, such  provision  was  ultra  vires  of 
the  council,  and  that  the  rule  of  com- 
mon law  could  not  be  modified  even  to 
the  extent  of  increasing  the  number 
necessary  for  a  quorum. 

In  Blacket  v.  Blizare,  9  Barn.  &  C. 
851,  the  court  recognizes  the  general 
rule  of  law  prevailing  in  England  "that 
a  public  trust,  committed  to  a  definite 
number  of  persons,  should  be  executed 
at  a  meeting  where  a  majority  of  that 
number  is  present."     So,  in  this  coun- 
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4.  Who  Compose  Governing  Body. — Where  the  officers  of  a  mu- 
nicipal corporation  are  different  from  those  provided  for  in  its 
charter,  and  are  elected  at  a  different  time,  and  constitute  a  differ- 
ent body,  they  cannot  exercise  the  legislative  authority  conferred 


try,  Mr.  Dillon  states  that  "the  com- 
mon-law rules  as  to  quorums  and  ma- 
jorities, established  with  reference  to 
corporate  bodies  consisting  of  a  definite 
number  of  corporators,  have  in  general 
been  applied  to  the  common  council  or 
select  governing  bodies  of  our  munici- 
pal corporations,  where  the  matter  is 
not  regulated  by  charter  or  statute." 
Dillon  Mun.  Corp.  (4th  ed.),  §  271.  And 
see  Barnert  v.  Paterson,  48  N.  J.  L. 
395;  Coles  V.  Trustees  of  Williams- 
burgh,  10  Wend.  (N.  Y.)  659;  Rex  v. 
Devonshire,  i  B.  &  C.  609;  Rex  v. 
Headley,  7  B.  &  C.  496;  Rex  v.  Bell- 
ringer,  4  T.  R.  810;  Rex  V.  Bower,  i  B. 
&  C.  493.  See  Quorum;  Majority. 
Inferior  and  Judicial  or  Quasi  Judicial 
Boards. — Where  a  number  of  persons 
are  entrusted  with  a  power,  not  of  mere 
private  confidence, but  in  some  respects 
of  a  general  nature,  it  is  not  necessary 
that  all  the  members  should  concur  in 
the  result,  or  even  that  all  should  meet. 
If  all  members  are  duly  notified  of  a 
meeting  and  a  majority  attend,  a  major- 
ity of  the  entire  number  may  act  for 
the  whole.  People  v.  Walker,  23  Barb. 
(N.  Y.)  304  {citing  The  King  v. 
Miller,  6  T.  R.  269);  Inhabitants  of 
Plymouth  v.  County  Commrs.  of  Ply- 
mouth, 16  Gray  (Mass.)  341;  People  v. 
Board  of  Supervisors,  18  How.  Pr.  (N. 
v.)  152;  Louk  V.  Woods,  15  111.  256; 
Withnell  V.  Gartham,  6  T.  R.  388; 
Blucket  V.  Blizard,  9  Barn.  &  C.851; 
State  V.  Huggins,  Harper  (S.  Car.)  L. 
139;  State  V.  DeliesseUne,  i  McCord 
(S.  Car.)  52;  In  re  Ro^rs,  7  Cow.  (N. 
Y.)  526;  Young  V.  Buckingham,  16 
Iowa  284;  Damon  v.  Inhabitants  of 
Granby,  2  Pick.  (Mass.)  345;  Gilder- 
sleeve  V.  Board  of  Education,  17 
Abb.  (N.  Y.)  Pr.  201.  But  see 
State  V.  Kirk,  46  Conn.  395.  In 
Johnson  v.  Dodd,  56  N.  Y.  76,  it 
seems  to  have  been  held  that  all  must 
meet  and  confer,  but  that  the  majority 
had  the  power  to  act.  See  also  In  the 
iVIatter  of  Building  the  Thirty -fourth 
Street  Sewer,  31  How.  Pr.  (N.  Y.)  42. 
But  where  the  public  duties  imposed 
upon  a  board  are  judicial  in  their  na- 
ture, the  entire  board  must  meet  and 
confer,  but  the  majority  can  decide  or 
take  final  action.     People  v.  Walker,  23 


Barb.  (N.  Y.)  304;  Gridley  v.  Barker, 
I  Bos.  &  Pull.  236.  Where  all  the 
members  of  a  judicial  board  meet,  and  a 
matter  is  brought  before  the  board  for 
action,  and  the  minority,  being  unable 
to  agree,  withdraw  from  the  meeting 
before  anj'  action  is  taken  in  the  mat- 
ter, the  majority  may  lawfully  act  in 
their  absence  in  regard  to  such  matter. 
Ex  parte  Rogers,  7  Cow.  (N.  Y.)  526. 
But  where  two  of  three  assessors  re- 
vised the  assessment  list  without  notice 
to  the  third,  and  without  his  taking 
part  in  their  deliberations,  it  was  held 
that  the  revision  was  invalid.  In  re 
Beekman,  31  How.  Pr.  (N.  Y.)  16. 

Where  a  member  of  such  board  is 
absent  from  the  State  and  beyond  the 
reach  of  actual  notice,  such  notice  is 
not  necessary.     State  v.  Kirk,  46  Conn. 

39S- 

Where  the  law  provides  for  a  board 
of  a  definite  number  of  members,  the 
board  is  not  legally  constituted  until  all 
its  members  are  chosen  and  have  duly 
qualified;  consequently  a  majority  of 
the  members  cannot  proceed  to  the 
transaction  of  business  before  the  mi- 
nority have  been  chosen  and  have  qual- 
ified. Schenck  v.  Peay,  ■  Woolw.  (U. 
S.  C.  Ct.)  175.  But  see,  contra.  Hart- 
shorn V,  SchofF,  58  N.  H.  197.  In  this 
case  the  validity  of  an  act  of  a  board  of 
three  fence  commissioners  was  in  ques- 
tion. All  were  present  at  the  hearing, 
made  the  decision,  and  signed  the  re- 
port; but  ov\y  two  of  them  took  the  oath 
prescribed  by  the  statute.  It  was  held 
that  as,  by  statute,  a  majority  was  em- 
powered to  decide,  the  decision  of  the 
two  commissioners  would  have  been 
binding  if  the  third  commissioner  had 
not  taken  part  in  it;  and  that  the  fact 
that  he  did  so  take  part  in  the  decision 
did  not  invalidate  it. 

Joint  Bodies. — To  constitute  a  valid 
meeting  for  the  transaction  of  business 
of  a  joint  body  composed  of  two  or 
more  definite  bodies,  it  is  necessary 
that  a  majority  of  each  of  the  separate 
bodies  should  be  present,  Gildersleeve 
V.  Board  of  Education,  17  Abb.  (N.  Y.) 
Pr.  201;  King  v.  Bower,  i  Barn.  &  Cr. 
492.  But  when  the  meeting  has  once 
been  organized  the  identity  of  the  com- 
ponent bodies  is   lost,  and  the   vote  of 
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by  the  charter  upon  the  body  therein  provided  for.^  The  rights 
of  members  to  seats  in  the  governing  body  must  be  ascertained 
in  the  manner  prescribed  by  law.  Either  of  two  conflicting  bod- 
ies claiming  to  be  the  legal  one,  at  one  and  the  same  time,  may 
apply  to  the  court  for  an  injunction  to  restrain 'the  other  from  the 
usurpation  of  powers  to  which  it  is  not  legally  entitled.^  Where 
the  charter  vests  the  affairs  of  a  city  in  the  hands  of  "  the  mayor 
and  counciimen,"  the  city  council  has  no  power  except  to  act  in 
conjunction  with  the  mayor.'*  But  it  is  sometimes  provided  that 
the  body  shall  be  composed  exclusively  of  the  trustees  or  coun- 
ciimen. When  this  is  the  case,  the  mayor  is  not  a  member  of 
the  council  and  has  no  right  to  preside,  sit  or  vote  therein.* 


the  majoritj'-  of  the  persons  present 
controls,  even  though  one  of  the  bodies 
should  leave  before  the  vote  is  taken. 
Gildersleeve  v.  Board  of  Education, 
supra;  Whiteside  v.  People,  26  Wend. 
(N.  Y.)  634. 

1.  Town  of  Decorah  v.  Bullis,  25 
Iowa  12.  In  this  case  it  appeared  that 
the  town  of  Decorah  was  organized 
under  a  special  charter,  by  which  the 
legislative  authorit}""  of  the  town  was 
vested  in  a  president  and  board  of  six 
trustees,  who  were  to  be  elected  an- 
nually on  the  last  Tuesda3'  in  June. 
On  the  first  Monday  of  March,  i860, 
and  annually  thereafter,  until  1867,  it 
elected  a  major,  recorder  and  five  trus- 
tees, under  and  pursuant  to  the  act  of 
March,  1858,  but  no  other  step  was 
taken  to  abandon  the  special  charter, 
and  no  vote  of  the  people  was  taken 
upon  the  question  of  such  abandon- 
ment or  of  organizing  under  said  act  of 
1858.  The  council  thus  elected  passed 
an  ordinance  requiring  the  owners  of 
property  on  a  certain  street  to  build  a 
sidewalk  in  front  thereof  Held,  that 
the  ordinance  was  invalid,  for  the  rea- 
son that  it  was  not  passed  by  the  cor- 
porate body  in  which,  under  the  special 
charter,  the  legislative  authority  was 
vested.  It  was  argued  that  the  doctrine 
of  the  validity  of  the  acts  of  de  facto 
officers  was  applicable  in  this  case. 
"But,"  the  court  said,  "in  addition  to 
the  reasons  above  given,  there  seems  to 
be  an  insuperable  objection  to  this  view, 
in  the  fact  that  before  one  can  claim  to 
be  a  de  facto  officer  of  the  law,  there 
must  be  a, law  creating  the  office.  The 
office  itself  must  be  one  de  jure,  the 
officer  may  then  be  one  de  facto!'' 

Where  a  municipal  corporation  has 
been  authorized  by  an  act  of  the  legis- 
lature, the  governors  to  consist  of  four 
trustees   and    a   justice   of  the   peace. 


president  ex  officio,  if  the  latter  has 
neglected  to  be  commissioned,  has  not 
been  qualified,  or  entered-  upon  the  du- 
ties of  his  office,  the  corporation  has  no 
vitality,  and  can  exercise  none  of  the 
powers  delegated  to  it.  Haynes  v. 
County  of  Washington,  19  111.  65. 

2.  Kerr  v.  Trego,  47  Pa.  St.  292. 

3.  Thus,  under  an  amendment  to  the 
charter  of  the  city  of  St.  Joseph,  by  vir- 
tue of  which  the  "mayor  and  council- 
men"  of  the  city  had  power  to  macad- 
amize, etc.,  streets  and  alleys — held  that 
the  city  council  had  no  power  to  direct 
work  of  such  character  to  be  done  ex- 
cept when  acting  in  conjunction  with 
the  mayor;  and  a  tax  bill  based  on  the 
action  of  the  council  alone,  without  the 
co-operation  of  the  mayor,  was  invalid. 
Saxton  V.  Beach,  50  Mo.  488. 

In  Intendant  etc.  of  Raleigh  v.  Sor- 
rell,  I  Jones  (N.  Car.)  L.  49,  the  pow- 
ers of  the  Intendant  of  the  city  as  a 
member  of  the  board  of  commissioners 
and  his  right  to  participate  in  making 
ordinances  for  the  regulation  of  the  pub- 
lic markets,  etc.,  was  considered.  See 
Ordinances. 

4.  Cochran  V.  McCleary,  22  Iowa  75. 
In  Reynolds  v.  Baldwin,  i   La.  An. 

162,  it  was  held  that  a  recorder  of  a 
municipality  in  the  city  of  New  Or- 
leans was  not  authorized  to  exercise  the 
rights  and  privileges  of  an  alderman  by 
voting  in  the  deliberations  of  the  coun- 
cil where  the  members  are  not  equally 
divided. 

The  burgess  of  a  borough,  incorpo- 
rated under  the  Pa.  general  borough 
law  of  1851,  has  no  right  to  act  as  a 
member  of  the  town  council,  and  can- 
not refuse  to  sign  ordinances  regularly 
passed  by  the  town  council,  on  the 
ground  that  he  was  not  present  as  a 
member  when  they  were  adopted. 
Com.  V.  Kepner,  10  Phila.  (Pa.)  510. 
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5,  De  Facto  Bodies.— See  De  Facto  Officers,  5  Am.  &  Eng. 
Encyc.  of  Law  93. 

6.  Presiding  Officer — (See  ORDINANCES). — In  this  country  and 
in  England,  it  is  commonly  one  of  the  duties  of  the  mayor  to  pre- 
side at  corporate  meetings.  But  this  is  not  always  either  the 
right  or  the  duty  of  that  officer ;  and  whether  he  possesses  it  or 
not  depends  upon  the  construction  of  the  charter,  organic  law,  or 
constituting  act  of  the  corporation.*  The  right  to  preside  over 
the  meetings  of  a  city  council  has  been  held  to  be  a  "  franchise" 
and  right  to  which  may  be  tested  by  an  information  in  the  nature 
of  a  quo  warranto?'     Where  the  city  charter  does  not  prescribe 


In  Ne-w  Tork  Ci'/y  the  maj'or  is  not 
a  member  of  the  common  council, 
although  an  oiBcer  of  the  corporation. 
The  powers  conferred  by  statute  upon 
the  common  council  may  be  exercised 
by  the  aldermen  and  the  councilmen 
without  the  co-operation  of  the  mayor, 
and  he  has  no  veto  power  upon 
their  exercise.  The  action  of  the  maj'or 
upon  matters  passed  by  the  common 
council  is  confined  to  such  resolves,  etc., 
as  will  take  effect  as  acts  or  laws  of  the 
corporation,  and  does  not  extend  to  re- 
solves, etc.,  which  operate  onlj'  as  acts 
of  the  common  council.  The  form  of 
communication  adopted  by  the  two 
boards  in  exercising  powers  conferred 
upon  the  common  council  cannot  en- 
large the  authority  of  the  mayor. 
Achley's  Case,  4  Abb.  (N.  Y.)  Pr.  35. 

1.  In  Cochran  v.  McCleary,  22  Iowa 
75,  it  was  held  that  the  mayor  in  Iowa 
cities  of  the  second  class,  organized  un- 
der the  general  incorporation  act,  was 
not  ex  offcio  a  member  of,  and  had  not 
any  right  to  preside  over,  the  city  coun- 
cil. Such  cities  were  held  to  have  the 
power  of  electing  their  own  presiding 
ofBcers.  And  the  right  of  the  mayor 
of  Iowa  City,  possessed  under  its  pre- 
vious special  charter,  to  preside  over 
the  council,  was  taken  away  by  the 
general  incorporation  law  under 
which  that  city  was  subsequently  or- 
ganized. The  court  said:  "If  it  had 
been  true  that,  in  England,  mayors  had, 
in  virtue  of  their  office,  a  prescriptive 
or  uniform  right  to  preside  at  corporate 
meetings,  it  would  not  follow  that  they 
would  necessarily  have  that  right  in 
this  country." 

The  English  Municipal  Corporations 
Reform  act,  5  &  6  Wra.  IV,  ch.  76,  ^  57, 
enacts  that  the  mayor  of  every  borough, 
«tc.,  "shall,  during  the  time  of  his  may- 
oralty', have  precedence  in  all  places 
within  the  borough."     Held,  that  this 


section  refers  to  social,  not  magisterial 
precedence;  and  therefore  does  not  en- 
title a  mayor,  during  his  mayoralty,  to 
take  jJrecedence  and  to  preside  at  all 
meetings  of  the  borough  justices,  held 
in  the  borough,  at  which  a  chairman  is 
required.  Ex  parte  Mayor  of  Bir- 
mingham, 3  Ellis  &  E.  222. 

2.  Cochran  v.  McCleary,  22  Iowa 
75,  see  note,  p.  88;  Rex  v.  Williams,  i 
Burr.  402;  2  Ld.  Kenyon  68;  Wil.  Mun. 
Corp.  456;  Com.  V.  Arrison,  15  S.  &  R. 
(Pa.)  130;  16  Am.  Dec.  531.  In  Rey- 
nolds V.  Baldwin,  i  La.  An.  162,  the 
question  whether  quo  -tvarranto  was 
the  remedy  to  test  the  right  of  the  re- 
corder of  a  municipality  who  was  ex 
officio  president  of  its  council,  to  vote 
in  cases  where  there  was  not  a  tie,  was 
determined.  Under  a  charter  pro- 
vision the  aldermen  were  authorized  to 
form  a  city  council  of  which  the  re- 
corder should,  ex  officio,  be  president, 
but  should  have  no  vote  except  a  cast- 
ing vote.  At  a  regular  meeting  of  the 
council  the  recorder  presided  and  ruled 
a  certain  motion  out  of  order.  An  ap- 
peal was  taken  from  this  ruling,  six 
voting  to  sustain  his  decision  and  seven 
voting  against  it;  whereupon  the  re- 
corder voted  with  the  minority,  assert- 
ing his  right  to  do  so  under  the  second 
section  of  the  act  dividing  the  city  into 
three  municipalities,  which  made,  in 
his  opinion,  the  recorder  a  component 
part  of  the  council,  and  thus  gave  him, 
by  implication,  the  power  of  an  alder- 
man. By  his  vote  the  decision  was 
sustained.  The  seven  aldermen  who 
voted  in  the  negative  instituted  proceed- 
ings in  the  nature  of  a  quo  -warranto  to 
test  the  validity  of  the  recorder's  vote, 
and,  if  it  should  be  found  illegal,  to  ob- 
tain an  order  forbidding  him  to  exercise 
thereafter  the  rights,  duties  and  privi- 
leges of  an  alderman.  The  court  held 
that  the  recorder  had  not,  according  to 
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the  number  of  votes  necessary  to  an  election  of  a  presiding  offi- 
cer the  votes  of  a  majority  of  a  quorum  elect. ^ 

The  mayor  or  presiding  officer  of  a  city  council  can  vote  only 
when  he  is  a  member  of  the  body,  or  is  authorized  by  the  charter 
to  give  the  casting  vote  in  case  of  a  tie.  It  does  not  follow  that 
the  officer  designated  to  preside  over  a  municipal  council  may 
vote  from  the  fact  that  he  is  thus  empowered  to  preside.** 

7.  Regular  Meetings. — All  the  members  of  the  governing  body 
of  a  municipality  have,  or  are  presumed  to  have,  knowledge  of 
the  times  for  holding  the  stated  meetings,  and  if  any  member 
fails  to  attend,  he  voluntarily  waives  his  right  to  participate  in 
the  business  of  the  meeting.^  And  where  it  appears  that  a  meet- 
ing of  the  body  was  held,  at  which  busjness  was  transacted  which 
it  only  had  a  right  to  do  at  a  legal  meeting,  it  will  be  presumed, 
if  necessary,  and  nothing  to  the  contrary  being  shown,  that  all  its 
members  were  present  and  acted.* 

8.  Special  and  Adjourned  Meetings. — Besides  the  stated  or  regular 
meetings,  special  meetings  of  the  governing  body  may  be 
provided  for,  and  a  meeting  held  at  any  other  time  than  that 
fixed  for  a  regular  meeting  under  a  resolution  of  the  council,  or 


the  technical  distinctions  of  the  com- 
mon law,  usurped  an  office,  but  had, 
nevertheless,  usurped  a  franchise;  that 
quo  warranto  was  the  proper  remedy, 
and  judgment  was  given  against  him. 
See  Quo  Warranto. 

1.  State  V.  Farr,  47  N.  J.  L.  20S. 

2.  Rex  t).  Croke,  Cowp.  26;  Parrj 
V.  Berry,  Comyns  269;  Green  v.  Dur- 
ham, I  Burr,  131;  Rex  v.  Head,  4  Burr. 
3513;  Rex  V.  Westwood,  4  B.  &.  C.  799; 
Carleton  v.  People,  10  Mich.  250; 
Decorah  v.  BuUis,  25  Iowa  12;  Hildreth 
V.  Mclntyre,  i  J.  J.  Marsh.  (Kv.)  206; 
People  f.  White,  24  Wend.  (N.  Y.)52o; 
Launtz  v.  People,  113  111.  137;  55  Am. 
Rep.  405;  Carroll  v.  Wall,  35  Kan.  36; 
Carrolton  v.  Clark,  21  111.  App.  74; 
State    V.    Gray,    23    Neb.  365. 

The  Kansas  statute  gives  a  casting 
vote  to  the  mayor  when  the  council  is 
equally  divided,  and  elsewhere  saj-s  that 
he  shall  appoint,  by  and  with  the  consent 
of  the  council  '  Held,  that,  on  the 
question  of  the  confirmation  of  an  ap- 
pointment, he  has  the  casting  vote. 
Carroll  v.  Wall,  35  Kan.  36.  See 
Ordinances. 

Maintenance  of  Order. — Justices  of 
the  peace,  presiding  at  town  meetings 
for  the  preservation  of  order  at  such 
meeting,  may  make  a  parol  order  for  the 
removal  of  any  disorderly  person  who 
disturbs  the  business  of  the  meeting.  An 
order  in  writing   is   not  necessary    for 


such  purpose.     Parsons  v.  Brainerd,  17 
Wend.  (N.  Y.)  522. 

3.  People  V.  Batchelor,  22  N.  Y.  129. 
"But  this,"  said  the  court  "is  a  very 
different  proposition  from  the  one  that 
he  is  presumed,  although  absent,  intui- 
tively to  know  all  that  is  done  at  the 
meeting,  so  that  when  something  is 
done  which  contemplates  future  action, 
not  at  a  stated  meeting,  he  is  presumed 
to  have  notice  of  the  time  appointed  for 
such  action,  even  although,  as  in  this 
case,  that  time  is  so  fixed  as  to  render  it 
nearly  impossible  that  he  should  have 
any  actual  notice."  In  this  case  it  ap- 
peared that  the  board  of  aldermen  of 
New  York  city,  at  a  stated  meeting, 
December  14th,  1857,  passed  a  resolu- 
tion to  give  notice  to  the  mayor  that 
they  would  meet  in  convention  Decem- 
ber 2ist  to  select  clerks  for  the  district 
courts.  At  a  stated  meeting  on  De- 
cember iSth,  five  members  being  ab- 
sent, the  resolution  of  the  14th  was  re- 
scinded, and  a  resolution  was  passed- in- 
viting the  mavor  to  meet  the  board  that 
evening  in  convention  for  that  purpose. 
Within  ten  minutes  thereafter,  the  con- 
vention met  and  appointed  the  relator 
clerk  of  the  first  district  court.  The 
five  absent  aldermen  had  no  notice  of 
the  convention.  Held,  that  the  election 
of  the  relator  was  void  for  want  of  due 
notice  to  the  aldermen  who  were  absent. 

4.  State  V.  Smith,  22  Minn.  218;  Free- 
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for  a  special  meeting  under  the  call  of  the  mayor,  is  a  legal  meet- 
ing if  all  its  members  actually  attend  and  participate  in  its  pro- 
ceedings and  it  is  otherwise  regular.^  An  adjourned  meeting  of 
either  a  regular  or  special  meeting  is  a  continuation  of  the  same 
meeting,  and  at  such  adjourned  meeting,  there  may  be  done  any 
act  which  might  have  been  done  if  no  adjournment  had  taken 
place. ^  But  where  a  charter  requires  that  an  ordinance  shall  not 
be  passed  unless  it  be  introduced  at  a  previous  meeting  of  the 
common  council,  it  cannot  be  passed  at  an  adjourned  meeting."* 


holders  of  Hudson  Co.  f.  State,  24  N  . 
J.  L.  vi8. 

1.  State  V.  Smith,  22  Minn.  218. 
Hotice. — In  Lord  f.  Anoka,  36  Minn. 

176.  it  was  held  that  under  the  charter 
of  defendant  a  special  meeting  of  the 
citv  council  is  not  valid  unless  called  by 
the  mayor  by  written  notice  to  each 
member  of  the  council,  delivered  to  him 
personally,  or  left  at  his  usual  place  of 
abode,  or  unless  all  the  members,  or  at 
least  all  who  are  not  properly  notified, 
are  present  at  the  meeting. 

Notice  may  be  dispensed  with  or 
waived  by  the  presence  of  every  one  en- 
titled to  it.  Beaver  Creek  v.  Hastings, 
52  Mich.  528. 

2.  Staates  -v.  Burough  of  Washington, 
45  X.  J.  L.  31S;  1  Am.  &  Eng.  Corp. 
Cas.  39. 

A  city  council  in  regular  session  ad- 
journed to  a  particular  time  for  the 
purpose  of  considering  certain  remon- 
strances against  licences  to  sell  intoxi- 
cating liquor.  Held,  that  the  council  at 
the  adjourned  session  might  act  upon 
any  matter  proper  to  come  before  it  in 
regular  session.  Ex  farte  Wolf,  14 
Neb.  24;  6  Am.  &  Eng.  Corp  Cas.  153. 

Under  the  charter  of  the  citv  of  Du- 
luth  its  common  council  was  required, 
at  its  first  meeting  after  the  annual  city 
election,  held  on  the  first  Tuesday  of 
April,  1874,  or  at  an  adjournment 
thereof,  to  elect  an  assessor  to  suc- 
ceed the  relator,  whose  term  of  of- 
fice expired  on  the  15th  of  that 
month.  On  April  14th  the  council  met 
and  organized,  but  adjourned  sine  die 
without  having  made  an  election.  On 
April 29th said  council  convened,  pursu- 
ant to  an  irregular  adjournment  of  less 
than  a  quorum  from  a  previous  regular 
meeting,  and  elected  respondent  as  such 
assessor  for  two  years,  who,  thereupon 
duly  qualified  and  entered  upon  the  dis- 
charge of  the  duties  of  such  office,  and 
still 'holds  the  same.  Held,  that  de- 
fendant was  legally  elected,  and  is  en- 
titled to  hold  the  ofiice,   and  that  the 


omission  to  elect  at  its  first  meeting  did 
not  relieve  the  council  of  its  duty,  nor 
depri%-e  it  of  the  power  to  make  an 
election  at  the  earliest  opportunity. 
State  T.  Smith,  23  Minn.  218. 

Presumption  of  Regularity. — Where 
an  order  or  resolution  of  an  incorporat- 
ed board  of  freeholders  purporting  to 
have  been  passed  at  an  adjourned  meet- 
ing thereof  is  returned  on  certiorari,  it 
is  not  necessarj'  to  embodv  in  such  re- 
turn all  the  facts  necessary-  to  show  that 
the  order  was  duly  passed.  The  court 
will  presume  that  the  meeting  and  ad- 
journment were  regularly  made.  Free- 
holders of  Hudson  Co.  v.  State,  24  N. 
J.  L.  71S. 

The  city  charter  of  St.  Joseph  author- 
ized the  mayor  to  call  a  special  meet- 
ing of  the  council  at  any  time,  and  a 
majority  of  the  members  of  the  council 
constituted  a  quorum.  A  regular  ses- 
sion of  the  council  was  had  on  July  8th, 
and  adjourned  to  meet  again  in  one 
week.  The  next  record  of  a  meeting 
was  on  July  i6th,  when  the  mayor  and 
eight  of  the  ten  members  of  the  council 
were  present.  It  appeared  that  regular 
municipal  business  was  transacted,  and 
a  record  thereof  preserved.  Held,  that, 
in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  presumed  that  the 
meeting  of  JUI3'  i6th  was  properly  con- 
vened, and  that  a  certain  contract 
passed  upon  was  properly  approved. 
Rutherford  f.  Hamilton,  97  Mo.  543. 
And  see  Tierney  v.  Brown,  65  ^Iiss. 
563;  7  Am.  St.  Rep.  679. 

3.  An  immaterial  change  in  the  title 
or  body  of  an  ordinance  will  not  be 
affected  by  this  provision.  Staates  v. 
Borough  of  Washington,  45  X.  J.  L. 
318;  2  Am.  &  Eng.  Corp.  Cas.  39.  The 
court  said:  "The  meeting  of  May  2nd, 
at  which  the  ordinance  was  introduced, 
was  not  a  meeting  previous  to  that  of 
May  9th,  at  which  it  was  passed,  but  a 
continuation  of  the  same  meeting;  and 
as  the  ordinance  could  not  have  been 
passed  on   May  2nd,   neither   could   it 
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A  special  meeting  called  for  the  transaction  of  the  particular  busi- 
ness stated  in  the  call,  must  be  confined  to  that  subject.^ 

9,  Body  Consisting  of  Two  Branches. — It  is  sometimes  provided 
by  the  charter  of  a  city  that  the  governing  body  shall  consist  of 
two  branches.  Where  this  is  the  case,  the  charter  must  be  con- 
sidered as  having  adopted  by  implication,  so  far  as'apphcable,  the 
universally  recognized  principles  of  legislative  bodies  consisting 
of  two  branches.  Hence  unfinished  business  of  either  body  must 
be  taken  up  in  the  next  year  de  novo?' 

10,  Ayes  and  Nays — (See  Ordinances).— It  has  been  held  in 
New  York,  that  a  provision  in  a  city  charter  that  the  ayes  and 
nays  shall  be  called  and  recorded  whenever  a  vote  of  the  city 
council  should  be  taken  on  certain  questions,  is  directory  merely, 
notwithstanding  the  use  of  the  word  "  shall."^  But  the  weight 
of  authority,  and  the  better  opinion  is  that  such  a  requirement  is 
designed  to  accomplish  an  important  public  purpose,  and  hence 
cannot  be  regarded  as  immaterial  nor  its  observance  dispensed 
with.*     In  such  case,  the  proper  remedy  is  for  the  common  coun- 


Ije  passed  on  May  gth.  State  v.  Jersey 
City,  25  N.  J.  L.  309;  People  v. 
Batchelor,  22  N.  Y.  133;  Scadding  v. 
Lorant,  5  L.  &  E.  16;  i  Dill,  on  Mun. 
Corp.,  §  287  (225)." 

1.  Under  the  charter  of  the  city  of  St. 
Louis,  article  4,  section  12  (2  Mo.  R. 
S.,  p.  1592),  the  city  assembly,  when 
called  in  special  session  by  the  mayor, 
can  legislate  only  on  subjects  specially 
stated  to  it  at  the  time  that  it  is  so 
assembled.  It  cannot,  in  such  special 
session,  legislate  on  additional  matters 
communicated  to  it  by  the  mayor,  while 
in  session,  but  after  the  time  when  it 
assembled.  St.  Louis  v.  Withaus,  go 
Mo.  646. 

This  principle  is  most  frequently  ap- 
plied to  town  meetings.     See   Towns. 

2.  A  resolution  adopted  by  the  board 
of  assistant  aldermen  in  one  year  can- 
not be  concurred  in  by  the  board  of 
aldermen  in  another  3'ear,  so  as  to  make 
it  without  consulting  the  existing  board 
of  assistants  and  ordinance  of  the 
common  council.  Accordingly'  held, 
that  the  board  of  aldermen  of  the  city 
of  New  York  of  the  year  1853  could  not 
take  up  and  pass  a  resolution  of  the 
board  of  assistants  of  the  year  1852,  au- 
thorizing the  construction  of  a  railroad 
in  the  streets  of  the  city  and  give  it 
t'ifect  as  a  law  without  consulting  the 
newly  elected  body.  Wetmore  v.  Story, 
22  Barb.  (N.  Y.)  414. 

Action  in  Joint  Convention. — A  pro- 
vision in  the  charter  of  the  city  of 
Haverhill   provided  that  the  board  of 


aldermen  and  the  common  council,  "in 
their  joint  capacity,  shall  be  denominat- 
ed the  city  council."  Another  section  re- 
quired all  petitions  to  be  first  acted  on 
by  the  mayor  and  aldermen,  and  gave 
appeals  to  "any  person  aggrieved  by 
any  proceeding  of  the  mayor  and  alder- 
men or  of  the  city  council  under  this 
provision."  Held,  that  the  charter  did 
not  contemplate  action  by  the  board  of 
aldermen  and  the  common  council  in 
joint  convention.  Foley  v.  Haverhill, 
144  Mass.  352;  17  Am.  &  Eng.  Corp. 
Cas.  604. 

Contempt. — Neither  branch  of  the 
Boston  citj'  council  is  vested  with  any 
judicial  functions  whatever.  Neither 
can  commit  or  punish  for  contempt. 
Whitcomb's  Case,  120  Mass.  iiS;  21 
Am.  Rep.  502.  And  it  has  been  held 
in  Massachnsetts  that  a  statute  attempt- 
ing to  confer  authoritv  upon  a  common 
council  of  a  city  to  punish  for  contempt, 
was  unconstitutional.  Whitcomb's  Case, 
120  Mass.  118;  21  Am.  Rep.  502. 

3.  Striker  v.  Kelly,  7  Hill  (N.  Y.)  29, 
affirmed  in  error  3  Denio  (N.  Y.)  322. 
"The  essential  requisite  being  the  de- 
termination of  the  corporation,  and  not 
the  form  or  manner  of  expressing  that 
determination."  See  also  In  re  Mount 
Morris  Square,  2  Hill  (N.  Y.)  20;  Elm- 
dorf  V.  Mayor  etc.  of  New  York,  25 
Wend.  (N.  Y.)  693. 

4.  Morrison  v.  Lawrence,  98  Mass. 
219;  Delphi  -u.  Evans,  36  Ind.  90;  10 
Am.  Rep.  12;  Steckert  w.  East  Saginaw, 
22  Mich.   104;   Indianola  t>.  Jones,  39 
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cil  to  cause,  nunc  pro  tunc,  entry  to  be  made,  which  it  is  authorized 
to  do.^  Where  the  ayes  and  nays  are  required  to  be  taken  and 
entered  upon  the  journal,  the  proceeding,  to  be  vaHd,  must 
appear  from  the  journal  itself  and  cannot  be  proved  by  evidence 
aliunde?' 

The  object  of  a  requirement  that  the  ayes  and  nays  be  called 
and  recorded  is  to  fix  the  individual  responsibility  for  municipal 
legislation.      Any  mode,  therefore,  by  which  the  vote  of  each 


Iowa  282;  Sullivan  v.  Leadville,  11 
Colo.  483;  Spangler  v.  Jacoby,  14  111. 
297;  58  Am.  Dec.  571;  Supervisors  w. 
People,  25  111.  297;  Rich  v,  Chicago,  59 
111.286;  Supervisors  of  Schuyler  Co.  v. 
People,  25  111.  181;  Tracy  v.  People,  6 
Colo.  151;  4  Am.  &  Eng.  Corp.  Cas. 
373;  In  re  Mount  Morris  Square,  2  Hill 
(N.  Y.)  20;  Elmendorfi'.  Mayor  etc.  of 
New  York,  25  Wend.  (N.  Y.)  693; 
Dillon  Mun.  Corp.  (4th  ed.),  §  291. 

Under  the  Arkansas  act  of  1875,  ^°^ 
the  organization  of  municipal  corpora- 
tions, unless  the  3'eas  and  nays  be  called 
and  recorded  on  the  passage  of  an  order 
or  resolution  of  the  council  for  making 
a  contract,  it  will  be  void.  Cutler  v. 
Russellville,  40  Ark,  105;  4  Am.  &  Eng. 
Corp.  Cas.  414. 

The  purpose,  as  said  by  Judge 
CooLEY,  in  Steckert  v.  East  Saginaw, 
22  Mich.  104,  is  to  make  the  members 
of  the  council  feel  the  responsibility  of 
their  action  when  important  measures 
are  before  them,  and  to  compel  each 
member  to  bear  his  share  in  the  re- 
sponsibility, by  a  record  of  his  action 
which  should  not  afterwards  be  open  to 
dispute. 

In  McCormick  v.  Bay  Citj',  23  Mich. 
457,  it  was  said  that  while  the  charter  of 
the  city  does  not,  in  express  terms,  re- 
quire the  ayes  and  nays,  3'et  "We  cannot 
perceive  how  it  can  be  ascertained 
whether  a  majority  vote  exists  without 
knowing  the  vote  of  each  person;  and 
the  number  if  not  the  names  of  the 
voters  on  each  side  should  be  recorded." 

Motion  to  Adjourn. — In  Green  Baj'  ?>. 
Brauns,  50  Wis.  204,  it  was  held  that  a 
charter  provision  that  "the  vote  of  the 
common  council  shall,  in  all  cases,  be 
taken  by  ayes  and  noes,  and  everv 
vote  shall  be  entered  at  length  upon 
the  journal,"  did  not  apply  to  votes 
fiiken  upon  motions  to  adjourn. 

Dnanlmous  Vote. — Section  511  of  the 
Code  of  Iowa  vests  the  corporate  au- 
thority of  the  town  of  Bayard  in  the 
mayor,  recorder  and  six  trustees.  Sec. 
493  requires  the  yeas  and   nays   to  be 


called  and  recorded  upon  the  passage  of 
an  ordinance.  It  is  a  compliance  with 
the  statute  where,  upon  a  motion  duly 
seconded  that  an  ordinance  be  passed, 
the  mayor  and  five  trustees  voted  in 
favor  of  the  ordinance,  and  such  fact 
was  duly  recorded,  though  it  does  not 
appear  that  the  nays  were  called  or  that 
any  other  members  of  the  council  were 
present.  Town  of  Bayard  v.  Baker, 
76  Iowa  220;  23  Am.  &  Eng.  Corp.  Cas. 
126. 

Contract  witli  Attorney. — The  pro- 
vision of  the  Ind.  Rev.  Stat.  18S1,  ^ 
3099,  that  "on  the  passage  or  adoption 
of  any  by-law,  ordinance,  or  resolution, 
the  yeas  and  nays  shall  be  taken  and 
entered  of  record,"  has  been  declared 
to  be  for  the  purpose  of  obliging  each 
member  of  the  common  council  to 
assume  his  full  measure  of  responsi- 
bility by  putting  himself  upon  record  in 
matters  of  quasi  judicial  or  of  a  legis- 
lative character  in  which  the  public  is 
concerned.  It  was  held,  accordingly, 
that  such  a  provision  has  no  application 
to  the  case  of  a  contract  entered  into 
by  a  city  with  an  attorney  to  render 
services  in  effecting  a  compromise  of 
the  city's  bonded  indebtedness,  and  that 
such  a  contract  need  not  be  proved  by 
a  formal  ordinance  by  a  law  or  resolu- 
tion entered  upon  record.  Logansport 
V.  Dykeman,  u6  Ind.  15. 

1.  Steckert  v.  East  Saginaw,  22  Mich. 
104;  Delphi  V.  Evans,  36  Ind.  90;  10 
Am.  Rep.  12;  Musselman  v.  Manly,  42 
Ind.  462;  Vawter  v.  Franklin  College, 
53  Ind.  88;  Logansport  v.  Crockett,  64 
ind.  319;  Mayhew  v.  Gay  Head,  13 
Allen  (Mass.)  129;  Commissioners  v. 
Hearn,  59  Ala.  371;  Dillon  Mun.  Corp. 
(4th  ed.'),  §  291. 

2.  In  re  Carlton  Street,  16  Hun  (N. 

Y.)  497- 

Where  the  record  does  not  show  that 
the  yeas  and  nays  were  called,  in  pass- 
ing an  ordinance,  there  is  no  presump- 
tion that  this  was  done.  Tracey  v. 
People,  6  Colo.  1 5 1 ;  4  Am.  &  Eng.  Corp. 
Cas.  373. 


1037 


Governing 


MUNICIPAL  CORPORA  TIONS. 


Bodies. 


member  is  ascertained  for  the  purpose  of  the  record  is  sufficient ; 
a  call  of  the  roll  is  not  to  be  regarded  as  essential.^ 

11.  Suspension  of  Rules. — Where  a  statute  provides  that  a  rule 
of  proceeding  in  a  corporate  council  may  be  "  dispensed  "  with  by 
a  vote  of  three-fourths  of  the  council,  it  is  a  compliance  therewith 
where  three-fourths  of  the  council  vote  in  favor  of  a  motion  to 
"  suspend"  such  rule.^ 

12.  Rescission  and  Ratification. — The  governing  body  of  a  munici- 
pal corporation,  like  higher  legislative  bodies,  has  the  power,  if 
vested  rights  are  not  thereby  interfered  with,  to  reconsider  and 
rescind  at  any  time  any  action  previously  taken  byit.^  A  reso- 
lution of  a  municipal  board  passed  at  a  meeting  when  it  was  not 
competent  to  take  such  action,  may  be  cured  and  ratified  by  the 
subsequent  and  valid  action  of  the  board  consummating  the  for- 
mer action.* 

13.  Committees. — It  is  proper  and  in  harmony  with  the  general 
practice  for  municipal  corporations  to  perform  portions  of  their 
business-  through  the  instrumentality  of  committees."      A  city 


1.  Brophj'  V.  Hyatt,  lo  Colo.  223. 
The  court:  said  "Anj  mode  by  which 
the  vote  of  each  memtier  is  clearly  and 
definitely  ascertained  for  the  purpose  of 
record,  is  sufficient." 

2.  Town  of  Bayard  v.  Baker,  76  Iowa 
220;  23  Am.  &  Eng.  Corp.  Cas.  126. 
See  Ordinances. 

3.  Jersey  City  v.  State,  30  N.  J.  L. 
521;  State  V.  Foster,  7  N.  J.  L.  loi; 
State  V.  Jersey  City,  27  N.  J.  Eq  536; 
Dey  V.  Lee,  4  Jones  (N.  Car.)  L.  238; 
Tucker  v.  Justices,  13  Ired.  L.  (N.  Car.) 
434;  Red  V.  Augusta,  25  Ga.  386;  State 
V.  Barbour,  53  Conn.  76;  55  Am.  Rep. 
65;  State  V.  Chapman,  44  Conn.  595; 
Baker  v.  Cushman,  127  Mass.  105. 
"Such  power  is  incident  to,  and  neces- 
sarily inherent  in,  municipal  corpora- 
tions, and  nothing  but  the  most  clear, 
direct  and  absolute  prohibition  by  legis- 
lative enactment  could  be  construed  by 
this  court  to  take  it  away."  Common- 
wealth V.  Pittsburgh,  14  Pa.  St.  177. 

Where  a  notice  of  a  proposed  im- 
provement has  been  given  by  a  munici- 
pal corporation  in  accordance  with  the 
requirements  of  its  charter  and  a  hear- 
ing had  of  the  parties  interested,  a 
negative  vote  upon  an  ordinance  direct- 
ing.the  improvement  may  be  reconsid- 
ered, and  the  ordinance  passed  at  a 
subsequent  meeting  without  granting  to 
those  opposed  an  opportunity  for  a 
fresh  hearing.  Locke  v.  Rochester,  5 
Lans.  (N.  Y.)  11. 

The  inhabitants  of  a  school  district, 
-having  voted  to  raise  money  to  erect  a 


school-house,  may  afterward,  and  before 
the  same  is  assessed,  rescind  such  vote 
at  their  discretion.  Pond  v.  Negus,  3 
Mass.  230;  3  Am.  Dec.  131. 

Where  a  town  has  voted  to  raise  a  tax, 
but  nothing  has  been  done  under  the 
vote,  the  town  has  the  power,  at  a  meet- 
ing legally  warned  for  that  purpose,  to 
rescind  or  reconsider  the  vote;  and, 
having  done  so,  the  collector  cannot 
legally  proceed  to  collect  the  tax. 
Stoddard  v.  Oilman,  22  Vt.  568. 

In  Sauk  V.  Philadelphia,  4  Brews. 
(Pa.)  133,  an  ordinance  of  the  councils 
of  the  city  of  Philadelphia  was  vetoed 
by  the  mayor,  and  returned  with  his 
objections.  It  was  re-passed  over  his 
veto  in  the  common  council,  and  sent 
to  the  select  council,  where  the  veto  of 
the  mayor  was  sustained.  Afterwards 
the  vote  was  reconsidered,  and  the 
ordinance  passed  over  the  veto  Held, 
that  the  ordinance  could  not  be  passed, 
on  a  second  reconsideration,  after  the 
charter  test  had  decided  it  in  the  nega- 
tive, and  that  the  city  authorities  must 
be  enjoined  from  taking  any  action 
under  it.     See  Towns. 

4.  State  V.  Dist  Ct.  of  Hennepin 
Co.,  33  Minn.  235;  7  Am.  &  Eng.  Corp. 
Cas.  206. 

5.  Com.  V.  Pittsburgh,  14  Pa.  St.  177; 
Burlington  v.  Dennison,  42  N.  J.  L. 
165;  Gillett  V.  Logan  Co.,  67  111.  256; 
Kramrath  v.  Albany,  53  Hun  (N.  Y.) 
206. 

Contracts  of  Committees. — A  commit- 
tee chosen,  by   a  town   "to  procure  a 
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council  or  other  municipal  board  may  also  refer  various  matters 
to  a  select  committee  of  its  members  in  order  that  they  may  ex- 
amine the  subject-matter  and  collect  the  facts  appertaining  there- 
to.^ The  municipality  has  power  to  increase  the  number  of  such 
committee,  and  if  the  new  members  are  excluded  from  acting  with 
the  others  by  mistake  or  design  of  the  chairman,  the  proceedings 
of  such  others  will  be  irregular.^  A  major  part  of  the  committee 
is  necessary  to  constitute  a  quorum,  and  the  act  of  a  majority 
of  a  quorum  is  the  act  of  the  committee.^ 

14.  Publication  of  Proceedings. — See  NEWSPAPERS. 

IX.  Powers  in  Genebal* — 1.  Powers  Strictly  Statutory. — Since 
municipal  corporations  can  exist  only  by  virtue  of  express  legis- 
lative enactment  creating  or  authorizing  the  creation  of  the  cor- 
porate body,  they  possess  no  powers  or  faculties  not  conferred  up- 
on them  either  expressly  or  by  fair  implication  by  the  law  which 
creates  them  or  by  other  statutes  applicable  to  them.^ 


master  builder  and  superintend  the 
building  of  a  meeting  liouse  for  tiie 
town,"  with  authority  to  borrow  monej, 
if  necessary,  have  power  to  make  con- 
tracts for  the  building,  where  no  spe- 
cial committee  is  appointed  for  that 
purpose.  A  contract  of  such  coinmit- 
tee,  under  their  own  seals,  cannot  be 
declared  on  as  the  deed  of  the  town, 
but  it  may  be  evidence  of  a  contract 
made  by  the  town.  Inhabitants  of 
Damon  v.  Granby,  2  Pick.  (Mass.)  345. 

A  municipal  council  may  delegate  to 
a  committee  the  duty  of  procuring  fur- 
niture for  rooms  leased  to  the  city. 
The  act  is  ministerial,  not  judicial;  and 
the  fact  that  one  appointed  upon  such 
committee  is  not  a  member  of  the  council 
is  immaterial.  The  council ,  by  accepting 
such  furnished  rooms,  ratifies  the  ac- 
tion of  its  committee.  Edwards  v. 
Watertown,  61  How.  (N.  Y.)  Pr.  463; 
24  Hun  (N.  Y.)  426. 

A  common  council  may  delegate 
power  to  a  committee  to  act  for  it,  and 
a  contract  made  by  such  committee  will 
bind  the  corporation.  Burlington  v. 
Dennison,  42  N.  J.  L.  165.  But  see 
Minneapolis  Gas  Light  Co.  v.  Minne- 
apolis, 36  Minn.  159.  See  also,  fast,  IX, 
4-  Delegation  and  Surrender  of 
Powers. 

1.  Preble  v.  Portland,  45  Me.  241; 
Bissell  V.  JefFersonville,  24  How.  (U. 
S.)  287,  was  a  case  where  the  common 
council  of  a  city  referred  a  petition  re- 
questing the  city  to  subscribe  to  the 
stock  of  a  railroad  company,  to  a  com- 
mittee consisting  of  three  of  its  mem- 
bers to  find  whether  the  petition  was 
■  signed  by  more  than  three-fourths  of 


the  voters  of  the  city.  The  opinion  of 
the  court  appears  not  to  have  questioned 
the  validity  of  this  action. 

In  Preble  v.  Portland,  45  Me.  241, 
the  city  council  were  authorized  by  an 
ordinance  to  refer  all  applications  for 
the  location  or  alteration  of  streets  to  a 
committee  to  enquire  into  the  matter 
and  report.  It  was  held  that  such 
committee  for  this  purpose  repre- 
sented the  city  council,  and  all  notices 
to  parties  to  appear  and  be  heard  be- 
fore such  committee  were  regarded  as 
notices  to  appear  and  be  heard  before 
the  city  council.  It  was  held  not  neces- 
sary that  the  parties  should  have  notice 
to  appear  and  be  heard  before  the  city 
council  itself. 

2.  Inhabitants  of  Damon  v.  Granby, 
2  Pick.  (Mass.)  345. 

3.  But  where  a  town  appointed  three 
persons  who  were  not  inhabitants,  to 
designate  a  place  for  building  a  meeting 
house,  it  was  held  that  a  designation  by 
two  only  was  insufficient,  they  being 
agents  or  commissioners  and  not  tech- 
nically a  committee,  but  that  if  they 
had  all  concurred,  the  town  might 
nevertheless  reject  a  designation  made 
by  them.  Damon  v.  Inhabitants  of 
Granby,  2  Pick.  (Mass.)  345. 

4.  Exercise  of  Power  Beyond  Limits. 
— See,  fl«;e,  VII.  Corporate  Bound- 
aries, 4.  Exercise  of  Power  Beyond 
Limits. 

6.  Richards  v.  Town  of  Clarksburg, 
3oW.Va.  491;  20  Am.  &  Eng.  Corp.Cas. 
hi;  Charleston  v.  Reed,  27  W.  Ya. 
6S1;  55  Am.  Dec.  336;  Parkersburg  Gas 
Co.  V.  Parkersburg,  30  W.  Va.  435; 
Grand   Rapids  etc.  Co.  v.  Grand   Rap- 
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The  following  analysis  has  been  made  of  the  statutoiy  powers 
possessed  by  a  municipal  corporation  ;  (i)  the  powers  granted  in 


ids  etc.  Co.,  33  Fed.  Rep.  659;  20  Am. 
&  Eng.  Corp.  Cas.  270,  277;  Petersburg 
V.  Metzker,  21  111.  205;  Fitch  v.  Pinck- 
ard,  5  Ill.'78,  Trustees  v.  McConnell, 
12  111.  140;  Caldwell  v.  Alton,  33  111. 
416;  People  V.  Weber,  89  111.  347; 
Mather  v.  Ottawa,  114  111.  659;  11  Am. 
&  Eng.  Corp.  Cas.  248;  Cook  Co.  v. 
McCrea,  93  111.  236;  Butler  7;.  Nevin,  88 
111.  57s;  Law  v.  People,  87  111.  387; 
Springfield  v.  Edwards,  84  III.  627; 
Alton  V.  yEtna  Ins.  Co.,  82  111.  45; 
New  London  v.  Brainard,  32  Conn. 
552;  Bridgeport  v.  Housatonic  R.  Co., 
i^  Conn.  475;  Booth  t).Town  of  Wood- 
burj',  32  Conn.  18;  Somerville  v.  Dick- 
erman,  127  Mass.  272;  Com.  v.  Turner, 
I  Cush.  (Mass.)  493;  Brimmer  v.  Bos- 
ton, 102  Mass.  19;  Cooley  v.  Granville, 
10  Cush.  (Mass.)  57;  Harvard  College 
V.  Boston,  104  Mass.  470; -Spaulding 
V.  Lowell,  23  Pick.  (Mass.)  71;  Stetson 
V.  Kempton,  13  Mass.  272;  7  Am.  Dec. 
145;  Boylston  Market  T).  Boston  Assoc, 
113  Mass.  528;  Willard  v.  Newbury- 
port,  12  Pick.  (Mass.)  227;  Keyes  v. 
Westford,  17  Pick.  (Mass.)  273;  Vin- 
cent V.  Nantucket,  12  Cush.  (Mass.) 
103;  Clark  V.  Davenport,  14  lowa  494; 
Merriam  v.  Moody,  25  Iowa  163;  Keo- 
kuk V.  Scroggs,  39  Iowa  447;  Hanger  v. 
Des  Moines,  52  Iowa  193;  35  Am.  Rep. 
266;  Clark  V.  Des  Moines,  19  Iowa  199; 
Logan  V.  Pyne,  43  Iowa  524;  Burlington 
V.  Putnam  Ins.  Co.,  31  Iowa  102;  State 
V.  Smith,  31  Iowa  493;  Green  v.  Cape 
May,  41  N.  J.  L.  45;  Canon  v.  Martin, 
26  N.  J.  L,  594;  State  f.  Passaic,  41  N. 
J.  L.  go;  State  v.  Hudson.  29  N.  J.  L. 
104;  Perrine  v.  Farr,  22  N.  J.  L.  356; 
Fulton  V.  Lincoln,  9  Neb.  358;  Sioux 
City  etc.  R.  Co.  v.  Washington  Co.,  3 
Neb.  30;  Stewart  v.  Otoe  Co.,  2  Neb. 
177;  Hurford  v.  Omaha,  4  Neb.  350; 
McCann  v  Otoe  Co.,  9  Neb.  324; 
Brenham  v.  Brenham  Water  Co.,  67 
Tex.  542;  20  Am.  &  Eng.  Corp.  Cas. 
207;  Williams  v.  Davidson,  43  Tex.  33; 
Bryan  v.  Page,  51  Tex.  532;  32  Am. 
Rep.  637;  Allen  v.  Galveston,  51  Tex. 
302;   People  V.  Oakland   County  Bank, 

1  Doug.  (Mich.)  282;  Le  Couteulx  v. 
Buffalo,  33  N.  Y.  333;  Smith  v.  New- 
burgh,  77  N.  Y.  130;  Hodges  w.  Buffalo, 

2  Den.  (N.  Y.)  no;  Iti  re  Garvey,  77 
N.  Y.  523;  Francis  v.  Troy,  74  N.  Y. 
338;  Davis  V.  Mayor  etc.  of  N.  Y.,  i 
Duer  (N.  Y.)  451;  Halstead  v.  Mayor 
etc.,  s  Barb.  (N.  Y.)  218;  3  N.  Y.  430; 


Paine  v.  Spratley,  5  Kan.  525;  State  -v. 
Marion  Co.,  21  Kan.  419;  Leavenworth 
Vf  Norton,  i  Kan.  432;  Hayes  v.  Ap- 
pleton,  24  Wis.  544;  Lord  v.  Oconto,  47 
Wis.  386;  Dore  v.  Milwaukee,  42  Wis. 
108;  Kansas  City  v.  Flanagan,  69  Mo. 
22;  Kelly  V.  Meeks,  87  Mo.  396;  13  Am. 
&  Eng.  Corp.  Cas.  220;  St.  Louis  v. 
Bell  Telephone  Co.,  96  Mo.  623;  25 
Am.  &  Eng.  Corp.  Cas.  476;  9  Am.  St. 
Rep.  370;  St.  Paul  v.  Traeger,  25  Minn. 
248;  33  Am.  Rep.  462;  St.  Paul  v. 
Laider,  2  Minn.  159;  72  Am.  Dec.  89; 
Bentley  v.  County  Commrs.,  25  Minn. 
259;  State  V.  Mayor  etc.  of  Mobile,  5 
Port.  (Ala.)  279;  30  Am.  Dec.  564; 
City  Council  of  Montgomery  v.  Mont- 
gomery etc.  Plank  Road  Co.,  31  Ala. 
76;  In  re  Burnett,  30  Ala.  461 ;  Selma 
W.Mullen,  46  Ala.  411;  Eufala  f .  Mc- 
Nab,  67  Ala.  588;  Mayor  etc.  of  Mo- 
bile V.  Moag,  53  Ala.  561;  Ex  parte 
Frank,  52  Cal.  606;  McCracken  v.  San 
Francisco,  16  Cal.  591;  Wallace  v. 
Mayor  etc.  of  San  Jose,  29  Cal.  180; 
Argenti  v.  San  Francisco,  16  Cal.  283; 
McCoy  V.  Briant,  53  Cal.  247;  Glass  v. 
Ashbury,  49  Cal.  571;  Oakland  v.  Car- 
pentier,  23  Cal.  540;  Vance  v.  Little 
Rock,  30  Ark.  435;  De  Russey  v. 
Davis,  13  La.  An.  468;  Louisiana  State 
Bank  v.  New  Orleans  Nav.  Co.,  3  La. 
An.  294:  Bank  of  Chillicothe  v.  Chilli- 
cothe,  7  Ohio,pt.  2, 31; Walker  W.Cincin- 
nati, 2 1  Ohio  St.  14;  8  Am.  Rep.  24;  Mays 
V.  Cincinnati,  i  Ohio  St.  268;  Gallia  Co. 
V.  Holcomb,  7  Ohio  232  (pt.  i ) ;  Bloom  v. 
Xenia,  32  Ohio  St.  461;  Kyle  v.  Malin, 
8  Ind.  34;  Indianapolis  v.  Indianapolis 
G.  L.  &  C.  Co.,  66  Ind.  396;  Cullen  v. 
Town  of  Carthage,  103  Ind.  196;  14 
Am.  &  Eng.  Corp.  Cas.  256;  53  Am. 
Rep.  504;  Nichol  v.  Mayor  etc.  of 
Nashville,  9  Humph.  (Tenn.)  252;  Head 
V.  Providence  Ins.  Co.,  2  Cranch  (U. 
S.)  128;  Minturn  v.  Larue,  23  How. 
(U.  S.)  435;  Thomas  v.  Richmond,  12 
Wall.  (U.  S.)  349;  Thomson  v.  Lee 
Co.,  3  Wall.  (U.  S.)  327;  Dalrymple  v. 
Wilkesbarre,  11  Luz.  L.  Reg.  (Pa.)  41; 
Kirkham  v.  Russell,  76  Va.  956;  2  Am. 
&  Eng.  Corp.  Cas.  171;  Peters  v. 
Lynchburg,  76  Va.  927;  3  Am.  &  Eng. 
Corp.  Cas.  475;  Logan  City  v.  Buck,  3 
Utah  301;  4  Am.  &  Eng.  Corp.  Cas. 
300;  Blake  v.  Mayor  etc.  of  Macon,  53 
Ga.  177;  Sherman  v.  Carr,  8  R.  I.  431; 
Henderson  v.  Covington,  14  Bush 
(Ky.)  312;  Johnston  v.  Louisville,  11 
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express  ^\•ords  by  its  charter  or  the  general  statutes  under  which  it 
is  incorporated  ;  (2)  the  powers  necessarily  or  fairly  implied  in,  or 
incident  to,  the  powers  thus  expressly  granted  ;  (3)  the  powers  es- 
sential to  the  declared  purposes  of  the  corporation,  not  simply 
convenient  but  indispensable. ^ 

2.  Grant  of  Power  Strictly  Construed. — It  is  the  policy  of  the 
law  to  require  of  municipal  corporations  a  strict  observance  of 
their  powers.  Any  doubt  or  ambiguity  arising  out  of  the  terms 
used  by  the  legislature  in  making  a  grant  of  power  must  be  re- 
solved in  favor  of  the  public ;  and  a  power  cannot  be  exercised 
where  it  is  not  clearly  comprehended  within  the  words  of  the  act, 
or  derived  therefrom   by  necessary  implication.^     But  powers  ex- 


Bush  (Ky.)  527;  Alley  v.  Inhabitants 
of  Edgecorab,  53  Me.  446;  Weith  v. 
Wilmington,  68  N.  Car.  24;  Treadway 
V,  Schnauber,  i  Dak.  236;  Leonard  v. 
Canton,  35  Miss.  1S9. 

Ultra  Vires. — Any  acts  a  city  council 
may  assume  to  perform,  not  fairly 
within  the  powers  conferred  on  it  by 
statute,  are  ultra  vires.  Alton  ^k 
^tna  Ins.  Co..  82  111.  45. 

1.  Dillon's  Analysis. — This  analysis 
of  municipal  powers  was  originally 
formulated  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations  (4th  ed.,  ^ 
89).  It  is  certainly  concise  and  accu- 
rate, and  has  been  subsequently  adopted 
by  numerous  authorities  as  the  best 
summary  of  decisions  to  be  found  in 
the  bboks.  Richards  v.  Town  of 
Clarksburg,  30  W.  Va.  491;  20  Am.  & 
Eng.  Corp.  Cas.  iii;  Parkersburg  Gas 
Co.  V.  Parkersburg,  30  W.  Va.  435; 
Charleston  v.  Reed,  27  W.  Va.  681;  55 
Am.  Dec.  336;  Ottawa  z\  Carey,  108 
U.  S.  no;  Christie  v.  Maiden,  23  W. 
Va.  667;  Kelly  v.  Town  of  Milan,  21 
Fed.  Rep.  842;  Saginaw  G.  L.  Co.  v. 
Saginaw,  28  Fed.  Rep;  529;  16  Am.  & 
Eng.  Corp.  Cas.  562,  569;  Desmond 
B.  Jefferson,  10  Fed.  Rep.  483;  5  Am.  & 
Eng.  Corp.  Cas.  565;  Scott  w.  Shreve- 
port,  20  Fed.  Rep.  714;  In  re  Lee  Tong, 
18  Fed.  Rep.  253;  Cook  Co.  v.  McCrea, 
93  111.  236;  Bell  V.  Plattvihe,  71  Wis. 
142;  20  Am.  &  Eng.  Corp.  Cas.  177; 
Corvallis  v.  Carlile,  10  Oreg.  139;  45 
Am.  Rep.  134;  Portland  v  Schmidt,  13 
Oreg.  17;  Somerville  v.  Dickerman,  127 
Mass.  272;  Henke  v.  McCord,  55  Iowa 
378;  Carron  v.  Martin,  26  N.  J.  L.  594; 
69  Am.  Dec.  584;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502 ;  16  Am.  &  Eng. 
"  Corp.  301,  309;  Richmond  v.  McGirr, 
78  Ind.  192;  Dore  v.  Milwaukee,  42 
Wis.  108;  Gilman  v.  Milwaukee,  61 
Wis.  588;  State  v.  Swift,  11  Neb.  128; 


Danville  v.  Shelton,  76  Va.  325;  Reis 
V.  Graff,  51  Cal.86;  Merriamx).  Moody, 
25  Iowa  163;  Smith  v.  Newbern,  70  N. 
Car.  14;  16  Am.  Rep.  766;  Blake  v. 
Walker,  23  S.  Car.  5i7;^City  of  Kan- 
sas V.  Swope,  79  Mo.  446;  St.  Louis  v. 
Bell  Telephone  Co.,  97  Wo.  623;  25 
Am.  &  Eng.  Corp.  Cas.  476;  9  Am.  St. 
Rep.  370;  Logan  City  v  Buck,  3  Utah 
301;  4  Am.  &  Eng.  Corp.  Cas.  300; 
Lev3'  V.  Salt  Lake  City,  3  Utah  63; 
Eufala  V.  McNab,  67  Ala.  58S;  Ra- 
venna V.  Pennsylvania  Co.,  45  Ohio  St. 
118;  Brenham  -'.  Brenham  Water  Co., 
67  Tex.  542;  20  Am.  &  Eng.  Corp.  Cas. 
207,  215;  Williams  v.  Davidson,  43 
Tex.  33;  Parish  of  Ouichita  v.  Alonroe, 

42  La.  An. ;  31  Am.  &  Eng.  Corp. 

Cas.  273. 

Eights  and  powers,  in  general,  of  the 
city  as  a  political  corporation,  to  which 
the  constitution  has  imparted  a  portion 
of  the  executive  and  judicial  functions 
of  the  government.  Hiestand  v.  New 
Orleans,  14  La.  An.  330. 

Power  to  Sue. — A  city  has  an  inher- 
ent power  to  sue,  and  need  never  spe- 
cially allege  that  power.  Janesville  v. 
Milwaukee  etc.  R.  Co.,  7  Wis.  484. 

2.  Grand  Rapids  etc.  Co.  v.  Grand 
Rapids  etc.  Co.  (U.  S.  C.  C.  Mich.)  20; 
Am.  &  Eng.  Corp.  Cas.  270,278;  Clark 
V.  Davenport,  14  Iowa  494;  Merriam  v. 
Moody,  25  Iowa  163;  State  v.  Smith,  31 
Iowa  ^93;  Keokuk  v.  Scroggs,  39  Iowa 
447;  Logan  V.  Pyne,  43  Iowa  524;  22 
Am.  Rep.  261;  Burlington  v.  Kellar,  18 
Iowa  59;  Bloom  v.  Xenia,  32  Ohio  St. 
461;  Collins  V.  Hatch,  18  Ohio  523;  51 
Am.  Dec.  465;  Minturn  v.  Larue,  23 
How.  (U.  S.)  43s;  Thomson  v.  Lee 
Co.,  3  Wall.  (U.  S.)  327:  Thom.as  v. 
Richmond,  12  Wall.  (U.  S.)  349;  Carr 
V.  Dooley,  122  Mass.  257;  Pye  v.  Pe- 
terson, 45  Tex.  312;  23  Am.  Rep.  608; 
Winooski  v.  Gokey,49  Vt.  2S2;  Latham 
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pressly  granted  or  necessarily  implied,  are  not  to  be  defeated  or 
impaired  by  strict  construction.^  And  the  reason  for  such  con- 
struction has  little  application  when  the  powers  are  of  a  nature  to 
concern  no  one  but  the  people  of  the  municipality ;  as,  for  ex- 
ample, when  they  relate  merely  to  a  change  in  the  form  of  muni- 
cipal indebtedness.^ 

3.  Mode  of  Exercise. — Where  the  mode  in  which  the  power  of  a 
municipal  corporation  upon  any  given  subject  can  be  exercised  is 
prescribed  by  the  charter,  that  mode  must  be  followed.  The 
mode  in  such  case  constitutes  the  measure  of  the  power,  and, 
aside  from  the  mode  designated,  there  is  a  want  of  all  power  on 
the  subject.^ 

4.  Delegation  of  Power. — The  general  legislative  power  residing , 


V.  Richards.  12  Hun  (N.  Y.)  360; 
Leonard  v.  Canton,  35  Miss.  i8g;  Dan- 
ville V.  Shelton,  76  Va.  325;  Kirkham 
V.  Russell,  76  Vt.  956;  2  Am.  &  Eng. 
Corp.  Cas.  171;  Smith  v.  Madison,  7 
Ind.  86;  Lafayette  v.  Cox,  5  Ind.  38; 
Kyle  V.  Malin,  8  Ind.  34;  Nichol  v. 
Mayor  etc.  of  Nashville,  9  Humph. 
(Tenn.)  252;  Memphis  v.  Adams,  9 
Heisk.  (Tenn.)  51S;  24  Am.  Rep.  331; 
Willard  v.  Killingworth,  8  Conn.  247; 
Higleyf.Bunce,  10  Conn. 435;  Wallaces. 
Mayor  etc.  of  San  Jose,  agCal.  180;  Ar- 
genti  V.  San  Francisco,  16  Cal. 282;  Doug- 
lass V.  Placerville,  iS  Cal.  643;  Dal- 
r3'mple  v.  Wilkesbarre,  11  Luz.  L.  Reg. 
(Pa.)  41;  Thompson  v.  Schermerhorn, 
6N.  Y.  92;  Parker  v.  Baker,  i  Clark 
(N.  Y.)  223;  Weel  v.  Ricord,  24  N.  J. 
Eq.  169;  State  v.  Jersey  City,  25  N.  J. 
L.  309;  Shackelton  v.  Guttenberg,  39  N. 
J.  L.  660;  Trowbridge  v.  Newark,  46 
N.  J.  L.  r4o;  Port  Huron  v.  McCall,  46 
Mich.  565;  Coldwater  v.  Tucker,  36 
Mich.  475;  24  Am.  Rep.  601;  Leonard 
■u.  Canton,  35  Miss.  189;  Leavenworth  w. 
Norton,  i  Kan.  432;  Eufaula  v.  McNab, 
67  Ala.  588;  Corvallis  v.  Carljle,  10 
Oreg.  239;  45  Am.  Rep.  134;  Kniper  v. 
Louisville,  7  Bush  (K3'.)  5^9;  Wheatley 
V.  Covington,  11  Busfi  (Ky.)  18;  Hen- 
derson %K  Covington,  14  Bush  (Ky.) 
312;  Wilson  V.  Shreveport,  29  La.  An. 
673;  State  V.  Ruff,  30  La.  An.  497;  Al- 
ton V.  ^tna  Ins.  Co.,  82  111.  46;  Chi- 
cago V.  Rumpf,  45  III.  90;  92  Am.  Dec. 
196. 

The  town  of  T  was  incorporated 
with  "all  the  rights,  privileges  and 
powers  conferred  upon  the  town  of  H" 
by  an  act  of  an  earlier  date.  After- 
wards additional  powers  were  conferred 
upon  the  town  of  H  by  an  amendatory' 
act.  Held,  that  ,the  town  of  T  ob- 
tained no   additional  powers   by  virtue 


of  such  amendatory  act.  Tatum  v. 
Tamaroa,  14  Fed.  Rep.  103. 

Preservation  of  Private  Property. — A 
cit3'  has  no  power  to  pass  ordinances  to 
preserve  private  property'  from  en- 
croachment. That  protection  must  be 
enforced  under  the  laws  of  the  State. 
Horn  V.  People,  26  Mich.  221. 

Objection  to  Statute. — A  municipal 
corporation,  like  a  natural  person,  may 
raise  the  objection  to  Iowa  Code,  § 
2793,  that  it  is  unconstitutional  in  pro- 
viding that  a  trial  may  go  on  with  less 
than  twelve  jurors.  Kelsh  v.  Dyers- 
ville,  68  Iowa  137. 

1.  Kyle  V.  Malin,  8  Ind.  34;  Smith  v. 
Madison,  7  Ind.  86. 

Public  Health. — In  Gregory  v.  Mayor 
etc.  of  N.  Y.,  40  N.  Y.  273,  the  court 
say,  concerning  the  powers  of  a  mu- 
nicipal board  of  health:  "The  impor- 
tance of  sustaining  that  board,  in  all 
lawful  measures  tending  to  secure  or 
promote  the  health  of  the  city,  should 
make  us  cautious  in  declaring  any  cur- 
tailment of  their  authority,  except  upon 
clear  grounds.  On  the  contrary,  pow- 
ers conferred  for  so  greatly  needed  and 
most  useful  purposes  should  receive  a 
liberal  construction  for  the  advance- 
ment of  the  ends  for  which  they  were 
bestowed." 

2.  Port  Huron  tJ.  McCall,  46  Mich.  565. 

3.  Zottman  v.  San  Francisco,  20  Cal. 
96;  81  Am.  Dec.  96;  Gilman  v.  Milwau- 
kee, 61  Wis.  588;  First  Presbyterian 
Church  V.  Fort  Wayne,  36  Ind.  338;  10 
Am.  Rep.  35.  In  this  case  it  is  said 
that,  when  the  legislature  says  a  thing 
shall  be  done  in  a  particular  manner,  it 
cannot  be  done  in  a  different  manner; 
and  this  is  especially  so  where  there 
are  negative  words  that  in  effect  pro- 
hibit the  doing  of  the  thing,  unless  it  is 
done  in  the  manner  prescribed. 
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in  the  State  government  may  delegate  to  a  municipal  corporation 
some  portion  of  its  own  powers  which  are  held  in  subordination 
to  the  general  power.  But  these  delegated  powers  given  for 
local  objects  are  regarded  as  trusts  confided  to  the  hands  in  which 
they  are  placed,  and  are  not  subject  to  be  delegated  by  the  repos- 
itories of  them.  The  rule  is  plain,  then,  that  the  legislative  pow- 
ers of  a  municipal  corporation  cannot  be  vicariously  exercised.^ 


In  West  Virginia,  the  corporate 
powers  of  every  town  and  village  can 
only  be  exercised  by  the  common  coun- 
cil thereof,  or  under  its  authority,  ex- 
cept where  otherwise  provided  by  law. 
Richards  v.  Town  of  Clarksburg,  30 
W.  Va.  491;  20  Am.  &  Eng.  Corp.  Cas. 
III.  See,  fast,  XIV.  Contracts, 
3.  Mode  of  Contracting.  See  also 
title  Ordinances. 

1.  Oakland  v.  Carpenter,  13  Cal.  540; 
Mauser  v.  Risdon,  36  Cal.  239;  Smith 
V.  Morse,  2  Cal.  524;  St.  Louis  v.  Cle- 
mens, 43  Mo.  395;  Matthews  t).  Alex- 
andria, 68  Mo.  115;  30  Am.  Rep.  776; 
Rugglest).  Collier,  43  Mo.  353;  Thom- 
son t;.  Boonville,  61  Mo.  282;  Shehan 
V.  Gleeson,  46  Mo.  100;  Gale  v.  Kala- 
mazoo, 23  Mich.  344;  9  Am.  Rep.  80; 
Scofield  V.  Lansing,  17  Mich.  437; 
Lauenstein  v.  Fond  du  Lac,  28  Wis.  336; 
Lord  V.  Oconto,  47  Wis.  3S6;  State  v. 
Hauser,  63  Ind.  155;  Indianapolis  v. 
IndianapoHs  G.  L.  &  C.  Co.,  66  Ind.  396; 
Evansville  etc.  R.  Co.  v.  Evansville,  15 
Ind.  395;  Thompson  v.  Schermerhorn,, 
6N.  Y.  92;  Birdsall  v.  Clark,  73  N.  Y. 
73;  29  Am.  Rep.  105;  Davis  v.  Read,  65 
N.  Y.  566;  Re  New  York  Presbytery 
Trustees,  57  How.  (N.  Y.)  Pr.  500; 
Brooklyn  v.  Breslin,  57  N.  Y.  591; 
Lyon  V.  Jerome,  26  Wend.  (N.  Y .) 
485;  37  Am.  Dec.  271;  Milhau  v.  Sharp, 
17  Barb.  (N.  Y.)  435;  27  N.  Y.  611; 
East  St.  Louis  v.  Wehrung,  50  111.  28; 
Bibel  T).  People,  67  111.  175;  Kinmundy 
u.  Mayham,  72  111.  462;  Hickey  v.  Chi- 
cago e'tc.  R.  Co.,  6  111.  App.  172;  State 
I'.  Fieke,  9  R.  I.  94;  Hydes  v.  Joyes,  4 
Bush  (Ky.)  464;  96  Am.  Dec.  311; 
State  o.  Jersey  City,  25  N.  J.  L.  209; 
26N.  J.  L.  444;  State  V.  Newark,  47  N. 
J-  L.  117;  State  V.  Paterson,  34  N.  J.  L. 
163;  State  V.  New  Brunswick,  30  N.  J. 
L.  395;  State  V.  Trenton,  42  N.J.  L.  74; 
State  t;.  Trenton,  51  N.  J.  L.  498;  28 
Am.  &  Eng.  Corp.  Cas.  161;  Clark  v. 
Washington,  12  Wheat.  (U.  S.)  40; 
Hitchcock  V.  Galveston,  96  U.  S.  341; 
MuUarky  w.  Cedar  Falls,  19  Iowa  21; 
Schenley  v.  Com.,  36  Pa.  St.  62;  State 
"•Bell,  34  Ohio  St.  194;  Day  v.  Green, 


4  Cush.  (Mass.)  433;  Coffin  v.  Nan- 
tucket, 5  Cush.  (Mass.)  269;  White  v. 
Mayor  etc.  of  Nashville,  2  Swan 
(Tenn.)  364;  Northern  Cent.  R.  Co.  v. 
Baltimore,  21  Ind.  93;  Darling  ri.  St. 
Paul,  19  Minn.  389;  Dillon  Mun.  Corp. 
(4th  ed.),  §  96;  Cooley  Const.  Lim,  204. 

Wharves. — In  Matthews  v.  Alexan- 
dria, 68  Mo.  115,  the  rule  was  applied 
where  a  city  empowered  to  erect  and 
regulate  public  wharves  and  fix  the  rate 
of  wharfage  thereat  undertook  to  lease 
the  wharf^  farm  out  its  revenues  and 
delegate  a  person  to  fix  the  rates. 

In  Oakland  v.  Carpentier,  13  Cal. 
540,  it  appeared  that  the  board  of  trus- 
tees of  the  town  of  Oakland,  in  whom 
the  legislature  had  large  corporate  and 
municipal  powers,  Avere  authorized  "to 
lay  out,  make,  open,  widen,  regulate 
and  keep  in  repair  all  streets,  bridges, 
ferries,  public  places  and  grounds, 
wharves,  docks,  piers,  slips,  sewers  and 
alleys,  and  to  authorize  the  construc- 
tion of  the  same."  Under  this  clause 
the  board  by  ordinance  gave  defendant 
exclusive  privilege  of  laying  out,  estab- 
lishing, constructing  and  regulating 
wharves,  etc.,  within  the  city  for  thirty- 
seven  years.  Held,  that  the  ordinance 
was  void  as  being  a  transfer  of  the  cor- 
porate powers  of  the  board. 

Street  Railways. — In  State  v.  Bell,  34 
Ohio  St.  194,  it  was  held  that  authority 
to  grant  permission  to  build  a  street 
railroad  cannot  be  delegated  by  a  city 
council  to  any  officer  or  board. 

City  Bonds. — In  State  v.  Hauser,  63 
Ind.  155,  it  was  held  that  the  duty  of 
the  common  council  of  a  city  to  issue, 
negotiate  and  sell  bonds  was  one  which 
they  could  not  delegate  or  confer  upon 
the  city  treasurer  or  any  other  officer  or 
person. 

Local  Ijnprovejnents. — In  Thompson 
V.  Schermerhorn,  6  N.  Y.  92;  9  Barb. 
(N.  Y.)  152,  it  was  held  that  the  stat- 
utes authorizing  the  common  council 
of  a  city  to  make  an  improvement  and 
prescribe  the  manner  of  doing  it  could 
not  be  delegated  to  a  city  officer  or 
committee. 
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There  may,  however,  be  express  legislative  authority  for  such 
delegation.^  The  employment  of  agents  by  a  municipal  corpora- 
tion for  the  execution  of  rninisterial  duties,  is  necessary  and 
proper,  and  is  not  invalid  as  a  delegation  of  discretionary  au- 
thority.^ 


Licences. — By  the  charter  of  the  citj' 
of  East  St.  Louis,  the  power  was  con- 
ferred upon  the  city  council  to  regulate 
the  selling  of  spirituous  liquors;  and  by 
an  ordinance  of  that  body  prohibiting 
the  sale  thereof,  under  a  penalty,  with- 
out a  licence,  the  city  treasurer  was  au- 
thorized to  grant  licences  and  to  fix 
the  amount  to  be  paid  therefor,  and, 
.  with  the  concurrence  of  the  mayor,  to 
reject  any  application  for  the  same. 
Held,  that  by  such  ordinance  the  city 
council  attempted  to  delegate  their 
powers  to  an  officer  of  the  corporation, 
which  action  was  unwarranted,  and 
that  a  prosecution  could  not  be  main- 
tained for  any  violation  thereof.  East 
St.  Louis  V.  Wehrung,  50  111.  28. 

Affointment  of  Attorneys.- — In  East 
St.  Louis  V.  Thomas,  11  111.  App.  283, 
it  was  held  that  the  power  to  appoint 
attorneys,  being  vested  by  charter  in 
the  city  council,  caiinot  be  delegated  to 
the  mayor  by  ordinance  or  otherwise, 
and  an  ordinance  providing  that  in  cer- 
tain contingencies  the  mayor  may  ap- 
point an  attorney  is  void. 

Pounds. — A  power  to  establish 
pounds  and  appoint  pound-keepers, 
conferred  by  statute  on  the  board  of 
commissioners  of  a  public  corporation, 
cannot  be  delegated  by  them  to  their 
president;  and  an  appointment  made 
by  the  president -forms  no  justification 
for  acts  done  as  pound-keeper.  Dil- 
lard  V.  Webb,  55  Ala.  468. 

Lighting  Streets. — The  power  con- 
ferred by  the  city  charter  on  the  city 
council  to  provide  for  lighting  the  city 
and  altering  lamp  districts  cannot  be 
delegated  to  a  committee  for  final  de- 
cision. Minneapolis  Gas  Light  Co.  v. 
Minneapolis,  36  Minn.*  159. 

Establishment  of  Excise  Department. 
— The  New  Jersey  act  of  1884,  amended 
in  1886,  "to  establish  an  excise  depart- 
ment in  cities  in  this  State,"  has  been 
held  to  be  a  grant  of  original  power  to 
a  municipal  department  the  creation  of 
which  is  entrusted  to  the  municipality 
itself;  it  is  not  a  delegation  of  power  to 
the  municipality,  to  be  by  it  passed 
over  to  a  bod3'  of  its  own  creation. 
The  court  said:  "Until  such  boards  are 
created,  there  is   no  person  in  whom 


the  power  can  vest.  The  erection  of 
these  boards  is  entrusted  to  the  govern- 
ing body  of  the  municipalitj',  which 
creates,  but  does  not  delegate.  It  gives 
vitality,  nothing  more."  State  v.  Tren- 
ton, 51  N.  J.  L.  498;  28  Am.  &  Eng. 
Corp.  Cas.   161. 

1.   State  V.  Paterson,  34  N.  J.  L.  163. 

Under  the  provisions  of  the  charter 
of  the  city  of  Brooklyn  of  1854,  empow- 
ering the  common  council  to  pass  ordi- 
nances licensing  and  regulating  cart- 
men,  etc.,  and  to  authorize  the  maj'or 
to  grant  such  licences,  ordinances  pro- 
hibiting- the  driving  of  a  cart  within 
the  city  for  hire,  unless  licenced  bj'  the 
mayor,  and  authorizing  the  mayor  to 
grant  licences,  were  valid.  The  dele- 
gation of  power  to  the  mayor  was  ex- 
presslj'  authorized,  and  the  requiring  a 
licence  a  proper  regulation  for  the  ben- 
efit of  the  city  and  its  citizens.  Brook- 
lyn V.  Breslin,  57  N.  Y.  591. 
"  2.  Gillett  t'.' Logan  Co.,  67  III.  256; 
Alton  V.  Mulledy,  21  111.  76;  Mc- 
Claughey  v.  Hancock  Co.,  46  111.  356; 
Hannibal  etc.  R.  Co.  v.  Marion  Co.,  36 
Mo.  294;  Edwards  v.  Watertown,  61 
How.  (N.  Y.)  Pr.  463;  24  Hun  (N.  Y.) 
426. 

Where  a  sale  of  city  bonds  is  nego- 
tiated by  a  city  treasurer  under  an 
ordinance,  resolution  or  other  appoint- 
ment designating  him  by  name  for  that 
purpose,  his  acts  are  simply  those  of  an 
agent  of  the  common  council.  State  v. 
Hauser,  63  Ind.  155. 

In  Hitchcock  v.  Galveston,  96  U.  S. 
341,  it  was  held  that  if  a  city  council 
has  lawful  authority  to  construct  side- 
walks it  may  direct  the  mayor  and 
chairman  of  the  committee  of  streets 
and  alleys  to  make  a  contract  on  be- 
half of  the  city  to  do  the  work. 
Strong,  J.,  said:  "We  spend  no  time 
in  vindicating  this  proposition.  It  is 
true  the  council  could  not  delegate  all 
the  power  conferred  upon  it  by  the 
legislature,  but,  like  every  other  cor- 
poration, it  could  do  its  ministerial 
work  by  agents.  Nothing  more  was 
done  in  this  case.  The  council  directed 
the  pavements,  ordering  them  to  be 
constructed  of  one  or  the  other  of  sev- 
eral materials,  but  giving  to  owners  of 
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Closely  related  to  the  foregoing  rule  is  the  principle,  that  a 
municipal  corporation  cannot  divest  itself  of  the  legislative  dis- 
cretion conferred  upon  it  by  law ;  it  cannot  surrender  it  by  con- 
tract nor  bind  itself  not  to  exercise  it  whenever  it  may  become 
necessary. 1     It  is  important   that  this  principle   be   strictly  ob- 


abutting  lots  the  privilege  of  selecting 
which,  and  reserving  to  the  chairman 
of  the  committee  authority  to  select,  in 
case  the  lot-ovsrners  failed.  The  coun- 
cil also  directed  how  the  preparatory 
work  should  be  done.  There  was, 
therefore,  no  unlawful  delegation  of 
power." 

It  seems  that  where  the  charter  of  a 
city  gave  the  common  council  power 
to  "ordain  by-laws  relating  to  wharves 
and  the  anchoring,  moving  and  moor- 
ing of  vessels,"  and  "to  appoint  all 
necessary  officers  to  carry  the  by-laws 
into  effect,"  and  the  council  passed  a 
by-law  creating  the  office  of  superin- 
tendent of  wharves,  and  giving  the 
officer  "full  power  to  order  and  regu- 
late, whenever  requested  by  the  owner 
or  lessee  of  any  wharf,  the  mooring  of 
vessels  at  such  wharf,"  that  the  by-law 
is  not  void  as  delegating  to  the  super- 
intendent of  wharves  the  making  of 
regulations  which  the  charter  gave  the 
common  counpil  alone  the  power  to 
make.  Gregory  v.  Bridgeport,  41 
Conn.  76;  19  Am.  Rep.  45S. 

Committees,  see  ante,  pt.  VIII,  §  13. 

1.  Brick  Presbyterian  Church  ^'. 
New  York,  5  Cow.  (N.  Y.)  540;  Coates 
■0.  Mayor  etc.  of  N.  Y.,  7  Cow.  (N.  Y.; 
585;  Davis  V.  Mayor  etc.  of  N.  Y.,  14 
N.  Y.  506;  67  Am.  Dec.  186;  New 
York  V.  Second  Ave.  R.  Co.,  32  N.  Y. 
261;  Attv.  Gen.  v.  Mayor  etc.  of 
N.  Y.,  3"  Duer  (N.  Y.)  119;  Rich- 
mond Co.  G.  L.  Co.  V.  Middletown,  59 
N.  Y.  228;  In  re  Mayor  etc.  of  Albany, 
23  Wend.  (N.  Y.)  277;  Martin  v. 
Mayor  etc.  of  Brooklyn,  i  Hill  (N.  Y.) 
545;  Britton  v.  Mayor  etc.  of  New 
York,  21  How.  (N.  Y.)  Pr.251;  Brook- 
lyn V.  Brooklyn  City  R.  Co.,  47  N.  Y. 
475!  7  Am.  Rep.  469;  Costar  v.  Brush, 
25  Wend.  (N.  Y.)  628;  Stuyvesant  v. 
Mayor  etc.  of  N.  Y.,  7  Cow.  (N.  Y.) 
588;  Opening  of  Albany  St.,  6  Abb. 
(N.  Y.)  Pr.  273;  Milhau  v.  Sharp,  17 
Barb.  (N.  Y.)  435;  27  N.  Y.  611;  Gos- 
zler  V.  Georgetown,  6  Wheat.  (U.  S.) 
,593;  Town  of  East  Hartford  v.  Hart- 
ford Bridge  Co.,  10  How.  (U.  S.)  545; 
People's  Railroad  v.  Memphis  Rail- 
road, ID  Wall.  (U.  S.)  38;  Smith  v. 
Washington,   20   How.    (U.    S.)    135; 


Brenham  v.  Brenham  Water  Co.,  67 
Tex.  542;  20  Am.  &  Eng.  Corp.  Cas. 
207;  State  V.  Graves,  19  Md.  351; 
Louisville  City  R.  Co.  v.  Louisville,  8 
Bush  (Ky.)  415;  Covington  etc.  R.  Co. 
V.  Covington,  9  Bush  (Ky.)  127;  Dav- 
enport V,  Kleinschmidt,  6  Mont.  502; 
16  Am.  &  Eng.  Corp.  Cas.  301;  Water- 
burj'  V.  Laredo,  68  Tex.  565;  20  Am.  & 
Eng.  Corp.  Cas.  186;  Branson  v.  Phila- 
delphia, 47  Pa.  St.  329;  Johnson  v. 
Philadelphia,  60  Pa.  St.  445;  O'Connor 
V.  Pittsburgh,  iS  Pa.  St.  187;  Western 
Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa. 
St.  175;  72  Am.  Dec.  730;  Reading  v. 
Keppleman,  61  Pa.  St.  233;  Brimmer  v. 
Boston,  102  Mass.  19;  Calendar  v. 
Marsh,  i  Pick.  (Mass.)  418;  Griggs  v. 
Foote,  4  Allen  (Mass.)  195;  Lord  v. 
Oconto,  47  Wis.  386;  Blount  v.  Janes- 
ville,  31  Wis.  640;  Waterbury  v.  La- 
redo, 68  Tex.  565;  20  Am.  &  Eng. 
Corp.  Cas.  186;  Karst  v.  St.  Paul  etc. 
R.  Co.,  22  Minn.  118;  Peru  v.  Gleason, 
91  Ind.  566;  5  Am.  &  Eng.  Corp.  Cas. 
435;  Indianapolis  v.  Indianapolis  G.  L. 
&  C.  Co.,  66  Ind.  396;  Lafayette  v. 
Fowler,  34  Ind.  140;  Snyder  v.  Rock- 
port,  6  Ind.  237;  Lafayette  v.  Bush,  19 
Ind.  326;  Dingman  v.  People,  51  111. 
277;  Roberts  v.  Chicago,  26  111.  249; 
Murphy  v.  Chicago,  29  111.  279;  81  Am. 
Dec.  307;  Quincy  v.  Jones,  76  111.  231; 
20  Am.  Rep.  243;  Nevins  v.  Peoria,  41 
111.  502;  89  Am.  Dec.  392;  Matthews  v. 
Alexandria,  68  Mo.  115;  30  Am.  Rep. 
776;  Weyman  w.  Jefferson,  61  Mo.  55; 
Taylor  i.  St.  Louis,  14  Mo.  20;  55  Am. 
Dec.  89;  St.  Louis  v.  St.  Louis  G.  L. 
Co.,  5  Mo.  App.  484,  529;  Jackson  v. 
Bowman,  39  Miss.  671;  White  v.  Yazoo 
City,  27  Miss.  357;  Gale  v.  Kalamazoo, 
23  Mich.  344;  9  Am.  Rep.  80;  Pontiac 
■u.  Carter,  32  Mich.  164;  Rej'nolds  v. 
Shreveport,  13  La.  An.  426;  Oakland 
V.  Carpentier,  73  Cal.  540;  State  v. 
Cincinnati  G.  L.  &  C.  Co.,  18  Ohio  St. 
262;  Shinner  v.  Hartford  Bridge  Co., 
29  Conn.  523;  State  v.  New  Brunswick, 
31  N.  J.  L.  395;  State  v.  Trenton,  36 
N.  J.  L.  198;  Rounds  v.  Mumford,  2  R. 
I.  154;  Roll  V.  Augusta,  34  Ga.  326; 
Illinois  etc.  R.  &  C.  Co.  v.  St.  Louis 
etc.  El.  Co.,  2  Dill.  (C.  C.)  70;  Cooley 
Const.   Lim.  206;   Dillon   Mun.    Corp. 
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served  in  order  to  prevent  legislative  powers  essential  to  the 
preservation  of  populous  communities  from  being  "  frittered 
away  into  perfect  insignificance."^ 

5.  Judicial  Control  of  Powers. — The  discretion  of  municipal  cor- 
porations within  the  sphere  of  their  powers  is  as  wide  as  that  pos- 
sessed by  the  government  of  a  State.**  This  discretion  is  to  be 
exercised  according  to  the  judgment  of  the  corporation  as  to  the 
necessity  or  expediency  of  any  given  measure.^  The  general 
assembly  is  a  co-ordinate  branch  of  the  State  government,  and  so 
is  the  law-making  power  of  municipal  corporations  within  the 
prescribed  limits.  It  is  no  more  competent  for  the  judiciary  to 
interfere  with  the  legislative  acts  of  the  one  than  the  other. 
Where,  therefore,  municipal  corporations  or  their  officers  are  act- 
ing within  well  recognized  powers  or  exercising  a  discretionary 
power,  the  courts  are  wholly  unwarranted  in  interfering,  unless 
fraud  is  shown  or  the  power  or  discretion  is  being  manifestly 
abused  to  the  oppression  of  the  citizen.'* 


(4th  ed.),  §  97;  Sedgw.  Const,  and  St. 
Law  634. 

In  Goszler  v.  Georgetown,  6  Wheat. 
(U.  S.)  593,  Chief  Justice  Mar- 
shal said:  "A  corporation  can  make 
such  contracts  only  as  are  allowed  by 
the  acts  of  incorporation.  The  power 
of  this  body  to  make  a  contract  which 
should  so  operate  as  to  bind  its  legisla- 
tive capacities  forever  thereafter,  and 
disable  it  from  enacting  a  by-law, 
which  the  legislature  enables  it  to  en- 
act, may  well  be  questioned.  We 
rather  think  that  the  corporation  can- 
not abridge  its  own  legislative  power." 

In  Waterbur^'  v.  Laredo,  68  Tex. 
565,  20  Am.  &  Eng.  Corp.  Cas.  186,  it 
appeared  that  the  city  of  Laredo  em- 
ploj'ed  an  attorney  to  defend  the  city's 
title  to  a  ferry,  and  agreed  to  give  him, 
for  a  term  of  years,  one-third  of  the  re- 
ceipts of  the  ferry,  and  of  any  other 
neighboring  ferry  or  bridge  thereafter 
to  be  erected.  The  agreement  bound 
the  city  so  to  conduct  the  ferry  as  to 
get  the  greatest  possible  income  from 
it,  and  thus  prevented  it  from  making 
the  ferry  free  or  constructing  a  free 
bridge,  and  was  irrevocable.  Held, 
that  the  agreement  was  void,  as  it  di- 
vested the  city  of  that  legislative  power 
conferred  upon  it  bj'  law  to  be  exer- 
cised in  its  discretion  whenever  it  may 
become  necessary. 

In  Gale  v.  Kalamazoo,  23  Mich.  344; 
9  Am.  Rep.  80,  the  plaintiff  contracted 
with  the  authorities  of  a  village  to 
build  a  market-house,  and  to  put  it  un- 
der their  control  for  ten  years,  in  con- 
sideration that    they  would  pay  over 


the  rents  thereof  to  him,  appoint  a  per- 
son to  superintend  it,  permit  no  other 
market-house  to  be  erected  or  used,  nor 
certain  articles  specified  to  be  sold 
elsewhere  in  the  village  during  the  said 
ten  3'ears.  In  an  action  for  breach  of 
contract,  held  that  the  said  contract 
was  against  public  policy  and  void. 

1.  Brick  Presbyterian  Church  v. 
New  York,  5  Cow.  (N.  Y.)  540. 

2.  St.  Louis  V.  Boffinger,  19  Mo.  15; 
Des  Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa  505;  24  Am.  Rep.  756. 

3.  Keflej'  v.  Milwaukee,  iS  Wis.  83; 
Des  Moines  Gas.  Co.  t).Des  Moines,  44. 
Iowa  505;  24  Am.  Rep.  756. 

4.  Brush  V.  Carbondale,  78  111.  74; 
Dunham  V.  Hyde  Park,  75  111.  371; 
Sheridan  v.  Colvin,  78  111.  237;  Sher- 
lock V.  Winnetka,  59  111.  389;  Goodrich 
■V.  Chicago,  20  111.  445;  Colton  v.  Han- 
chett,  13  111.  615;  Cape  May  etc.  R.  Co. 
V.  Cape  May,  35  N.  J.  Eq.  419;  Des 
Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa  505;  24  Am.  Rep.  756;  Moses  v. 
Risdon,  46  Iowa  251;  Bridgeport  v. 
Housatonic  etc.  R.  Co.,  15  Conn.  47,5; 
Dodd  V.  Hartford,  25  Conn.  232; 
Spaulding  v.  Lowell,  23  Pick.  (Mass.) 
71;  In  re  Fay,  15  Pick.  (Mass.)  243; 
Baker  v.  Boston,  12  Pick.  (Mass.)  184; 
22  Am.  Dec.  421 ;  Benjamin  v.  Wheeler, 
8  Gray  (Mass.)  409;  Evansville  etc.  R. 
Co.  V.  Evansville,  15  Ind.  395;  Val- 
paraiso V.  Gardner,  97  Ind.  i;49  Am. 
Rep.  416;  Danilly  v.  Cabaness,  52  Ga. 
hi;  Wells  v.  Atlanta,  43  Ga.  67;  State 
V.  Swaringen,  12  Ga.  23;  Satlerthwaite 
V.  Beaufort  Co.,  76  N.  Car.  153;  Wil- 
son V.  Charlotte,  74  N.  Car.  748;  Kel- 
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There  is  no  doubt,  however,  that  equity  has  jurisdiction  to  pre- 
vent a  municipal  corporation  from  abusing  its  powers. ^ 

6.  Whether  Powers  Are  Discretionary  or  Mandatory.^  —Whether  the 
powers  granted  to  a  municipal  corporation  are  discretionary  or 
mandatory  is  solely  a  question  of  legislative  intent.^  The  most 
approved  test  is  to  examine  the  nature  of  the  power  conferred. 
What  a  municipal  corporation  is  empowered  to  do  for  others  and 
it  is  beneficial  to  them  to  have  done,  the  law  holds  it  ought  to  do. 
The  power  is  conferred  for  their  benefit,  not  its.  And  the  intent 
of  the  legislature  seems  under  such  circumstances  to  have  been 


lev  V.  Milwaukee,  iS  Wis.  85;  Holland 
f."  Baltimore,  11  Md.  186;  Methodist 
Protestant  Church  v.  Baltimore,  6  Gill 
(Md.)  391;-  48  Am.  Dec.  540;  Mayor 
etc.  of  Baltimore  v.  Gill,  31  Md.  375; 
Lockwood  V.  St.  Louis,  24  Mo.  20; 
Sheidley  v.  Lynch,  95  Mo.  487;  24  Am. 
&  Eng.  Corp.  Cas.  520;  Dean  v.  Todd, 
22  Mo.  go;  Hovey  v.  Mayo,  43  Me.  322; 
Schanck.  v.  Mayor  etc.  of  N.  Y.,  69 
N,Y.440;  Railroad  Co. -y.  Mayor  etc.  of 
New  York,  i  Hilt.  (N.  Y.)  562;  Mayor 
etc.  of  Brooklyn  v.  Meserole,  26  Wend. 
(N.  Y.)  132;  Wiggin  w.  Mayor  etc.  of 
(N.  Y.),  9  Paige  (N.  Y.)  16;  Markle  v. 
Akron,  14  Ohio  586;  Cincinnati  v. 
Gwynne,  10  Ohio  192;  Inhabitants  of 
Melpomena  Street  -'.  New  Orleans,  14 
La.  An.  455;  Conery  v.  New  Orleans 
Water  Works  Co.  (La.  1890),  7  So.  Rep. 
8;  Horton  v.  Mayor  etc.  of  Nashville, 
4  Lea  (Tenn.)  39;  40  Am.  Rep.  i;  New 
Orleans  etc.  R.  Co.  v.  Dunn,  51  Ala. 
128;  Mayor  etc.  of  Athens  t.  Comak, 
75  Ga.  429;  Motz  V.  Detroit,  iS  ]Mich. 
495;  Ex  farte  Mayor  of  Albanj',  23 
Wend.  (N.  Y.)  277. 

In  Wells  V.  Atlanta,  43  Ga.  67,  it  was 
held  that  a  court  of  equity  would  not 
interfere  "with  the  action  of  a  municipal 
corporation  at  the  instance  of  a  tax- 
payer that  the  same  was  unwise  or  op- 
pressive. To  sustain  such  interference 
it  must  appear  either  that  the  act  was 
ultra  vires  or  fraudulent  or  corrupt. 

In  Coulson  v.  Portland,  i  Deady  (C. 
C.)  481,  it  was  held  that  where  a  mu- 
nicipal corporation  having  power  to 
construct  public  buildings,  but  for- 
bidden to  raise  money  or  loan  its 
credit  to  or  in  aid  of  any  private  cor- 
poration, passes  an  ordinance  providing 
for  contracting  with  a  railroad  com- 
pany for  the  erection  of  public  build- 
ings, the  court  cannot  interfere  on  the 
ground  that  the  real  object  of  the  ordi- 
nance is  to  aid  the  railroad. 

In  Hovey  v.  Mayo,  43  Me.  322,  it 
was    held    that    a   corporation  having 


power  to  determine  what  repairs  should 
be  made  in  its  streets  may  exercise  its 
own  judgment,  which  cannot  be  set 
aside  by  a  jury  in  a  suit  at  law. 

In  Brush  v.  Carbondale,  78  111.  74, 
it  was  held  that  a  city  has  a  large  dis- 
cretion as  to  the  opening,  grading  and 
repairing  of  streets  in  respect  to  the 
time,  manner  and  cost  of  the  same,  and 
in  respect  to  such  power  cannot  be  con- 
trolled by  the  courts,  unless  there  is  a 
great  abuse  operating  oppressively  upon 
individuals. 

But  a  bill  in  chancery  against  a  mu- 
nicipal corporation  to  prevent  a  threat- 
ened usurpation  of  power  by  the  cor- 
porate authorities,  or  the  violation  of  a 
dut^'  imposed  by  law,  wherebj'  the  bur- 
den of  taxation  will  be  increased,  may 
be  filed  by  property  holders  or  tax- 
payers, without  the  intervention  "^of  the 
attorney  general,  or  other  officers  rep- 
resenting the  State.  New  Orleans  etc. 
R.  Co.  V.  Dunn,  51  Ala.  128.  And  see 
Valparaiso  -u.  Gardner,  97  Ind.  i;  49 
Am.  Rep.  416. 

1.  Place  V.  Providence,  12  R.  I.  i; 
Cape  Maj'  etc.  R.  Co.  v.  Cape  May,  35 
N.  J.  Eq.  419.  See  also  cases  cited  in 
previous     note.       And     see     Ikjuxc- 

TIONS. 

When  it  is  alleged  that  a  municipal 
corporation  has  exercised  a  lawful 
power  in  an  injurious  and  malicious 
manner,  the  presumption  will  be  in  fa- 
vor of  the  propriety  and  good  faith  of 
the  acts  of  the  corporation,  and  a  com- 
plainant must  make  out  a  clear  case  of 
wilful  oppression  to  obtain  relief  from 
the  courts.  Reynolds  v.  Shreveport, 
13  La.  An.  426. 

2.  As  to  liability  for  failure  to  exer- 
cise discretionary  powers,  see,  fast, 
pt.  XVI,  k  3- 

3.  Mason  v.  Pearson,  9  How.  (U.  S.) 
248;  Hurford  v.  Omaha,  4  Neb.  336;  In- 
habitants of  Veazie  v.  Inhabitants  of 
China,  50  Me.  518;  Wilson  v.  Mayor 
etc.  of  N.  Y.,   I   Den.  (N.  Y.)  595;"  43 
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to  impose  a  positive  and  absolute  duty.  But,  under  other  cir- 
cumstances, wJiere  the  act  to  be  done  affects  no  third  person  and 
is  not  clearly  beneficial  to  them  or  the  public,  the  words  "may" 
or  "  it  is  lawful  "  do  not  mean  "must,"  but  rather  indicate  an  in- 
tent of  the  legislature  to  confer  a  discretionary  power.^ 

7.  Usages  and  Customs. — Municipal  corporations  in  England  fre- 
quently exercise  powers  by  virtue  of  a  long  established  custom 
or  prescription ;  this  is  said  to  presuppose  a  grant  of  the  power 


Am.  Dec.  719;  St.  Joseph  etc.  R.  Co.  v. 
Buchanan  Co.  Court,  39  Mo.  485. 

Where  any  person  has  a  right  to  de- 
mand the  exercise  of  a  public  function, 
and  there  is  an  ofHcer  or  set  of  oificers 
authorized  to  exercise  that  function, 
there,  the  right  and  authority  give  rise 
to  the  duty;  but,  where  the  right  de- 
pends upon  the  grant  of  authority  and 
that  authority  is  essentially  discretion- 
ary, no  legal  duty  is  imposed.  Carr  v. 
North  Liberties,  35  Pa.  St.  324. 

1.  The  test  stated  in  the  text  is  laid 
down  by  the  Supreme  Court  of  the 
United  States  in  Mason  v.  Fearson,  9 
How.  (U.  S.)  248.  The  court  cites,  to 
support  this  test,  King  v.  Inhabitants 
of  Derby,  Skinner  370;  Blackwell's 
Case,  I  Vernon  152;  Dwarris  on  Stat. 
712;  Minor  v.  Mechanics'  Bank,  i  Pet. 
(U.  S.)  46;  Newburgh  Turnpike  Co.  v. 
Miller,  5  Johns.  (N.  Y.)  Ch.  loi;  9  Am. 
Dec.  274;  Mayor  etc.  of  N.  Y.  w.  Furze, 
3  Hill  (N.  Y.)  612;  Malcolm  v.  Rogers, 
5  Cow.  (N.  Y.)  188;  15  Am.  Dec.  464. 

Where  a  public  body  is  clothed  by 
statute  with  power  to  do  an  act  which 
concerns  the  public  interest  of  the 
rights  of  third  persons,  the  execution  of 
the  power  may  be  insisted  on  as  a  duty, 
though  the  statute  creating  it  be  only 
permissive  in  its  terms.  The  word 
"may,"  when  used  in  a  statute  confer- 
ring powers  of  this  nature,  is  frequently 
construed  as  synonj'mous  with  "shall" 
and  "must."  Mayor  etc.  of  N.  Y.  7'. 
Furze,  3  Hill  (N.  Y.)  612.  And  see 
Springfield  Milling  Co.  v.  Lane  Co.,  5 
Oreg.  265. 

Where  Individuals  or  the  public  have 
an  interest  in  having  an  act  provided 
for  in  a  statute  done  by  a  public  body 
"may"  therein  means  "must."  Phelps 
■V.  Hawley,  52  N.  Y.  53;  Hurford  v. 
Omaha,  4  Neb.  336;  Blake  v.  Ports- 
mouth etc.  R.  Co.,  39  N.  H.  435;  In- 
habitants of  Veazie  v.  Inhabitants  of 
China,  50  Me.  51S.  See  also  Steines  v. 
Franklin  Co.,  48  Mo.  167;  8  Am.  Rep. 
87;  Seiple  V.  Elizabeth,  27  N.  J.  L.  407; 
State  V.  Newark,  3  Dutch.  (N.J.)  491; 


Roeck  V.  Newark,  33  N.  J.  L.  129;  27 
N.  J.  L.  185;  Wilson  v.  Mayor  etc.  of 
N.  "Y.,  I  Den.  (N.  Y.)  595;  43  Am. 
Dec.  719;  Vason  v.  Augusta,  38  Ga. 
542- 

In  a  Penns3'lvania  case,  an  act  of  the 
assembly  empowered  the  cAy  of  Erie  to 
make  a  sufficient  number  of  reservoirs 
to  supply  water  in  case  of  fire.  The 
council  constructed  reservoirs,  but  suf- 
fered one  to  dilapidate  so  that  it  would 
not  hold  water.  A  fire  occurred  near 
this  reservoir,  and  certain  buildings 
were  burned.  The  owner  claimed  dam- 
ages, alleging  negligence  on  the  part  of 
the  city.  Held,  that  it  was  discretion- 
ary for  the  city  to  construct  the  reser- 
voirs, and  it  was  not  liable.  Grant  v. 
City  of  Erie,  69  Pa.  St.  420.  See  also 
Carr  v.  North  Liberties,  35  Pa.  St.  324; 
78  Am.  Dec.  342. 

In  City  of  Ottawa- T).  People,  48  111. 
233,  "an  act  to  authorize  the  town  of 
Ottawa,  in  La  Salle  county,  to  erect 
two  bridges  across  the  Illinois  and 
Michigan  canal,"  provided  that  when 
constructed  the  bridges  should  be  main- 
tained, repaired  and  opened  for  the  pas- 
sage of  boats  by  the  corporation.  Held, 
that  by  this  language  an  imperative 
duty  was  imposed  upon  the  city  to 
maintain  and  keep  in  repair  and  open 
and  close  those  bridges  for  the  passage 
of  boats  and  travellers  by  land,  to  com- 
pel the  performance  of  which  duty 
mandamus  would  lie. 

In  Goodrich  v.  City  of  Chicago,  20 
111.  445,  it  was  held  that  a  grant  by  the 
legislature  to  the  city  of  Chicago,  au- 
thorizing the  city  authorities  to  remove 
obstructions  and  to  widen,  deepen  arid 
straighten  the  Chicago  river  and  its 
branches  and  to  extend  one  mile  to 
Lake  Michigan,  did  not  create  an  obli- 
gation to  do  all  these  acts. 

The  Cal.  act  of  March  4th,  1878,  did 
not  enjoin  upon  the  municipal  authori- 
ties of  the  city  of  San  Jos^  the  duty  of 
selling  lots  fronting  on  the  new  street 
provided  for  by  the  act,  but  conferred 
upon   them  discretionary  power  in  the 
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exercised  by  charter  or  act  of  parliament,  which  has  been  lost. ^ 
But  in  the  United  States,  as  a  general  rule,  the  powers  of  munici- 
pal corporations  cannot  be  enlarged  or  diminished  by  usage  or 
prescription.  Custom  is  only  looked  to  for  the  purpose  of  inter- 
preting the  meaning  of  charters,^  or  to  prove  its  existence.* 
X.  Particular  Powers* — 1.  Compromises  and  Arbitration. — It  is 


matter  to  be  used  for  the  interest  of  the 
city.     Coopers  v.  San  Jose,  55  Cal.  599. 

1.  Lawson  Usages  and  Customs,  § 
224;  Dillon  Mun,  Corp.  (4th  ed.),  §  92; 
Brown  on  Corporations  27;  Grant  on 
Corporations  27-29,  552,  564;  Clark  v. 
Denton,   i  B.  &  A.  92;  Rex  v.  Grant,  i 

B.  &  A.  in;  Rex.  v.  Salwaj,  9  B.  &  C. 
434;  Clark  V.  Le  Cren,  9  B.  &  C.  52; 
Rex  V.  Westwood,  4  B.  &  C,  786;  Rex 
V.  Mashiter,  6  A.  &  E.  153;  Rex  v. 
Davie,  6  A.  &  E.  374;  Haddock's  Case, 
T.  RaVm.  435;  Rex  -u.  Chester,  i  Maul. 
&  Sel.  loi;  Powell  v.  Regina,  2  Bro.  P. 

C.  29S;  Grafton's  Case,  i  Mod.  10;  Bos- 
worth  V.  Bugden,  7  Mod.  459;  Witherell 
V.  Garthan,  6  T.  R.  388; "  Blankney  v. 
Winstanley,  3  T.  R.  279;  Rex  v.  Miller, 
6T.  R.  280;  Kingt;.  Cooper's  Co.,  7  T. 
R.  543;  Rex  V.  Feversham,  8  T.  R.  356; 
Fazakerly  z'. Wiltshire,  i  Stra.  466;  King 
V.  Tappenden,  3  East  186;  Att_v.  Gen.  v. 
Newcombe,  14  Ves.  i ;  Atty.  Gen.  v.  Fos- 
ter, 10  Ves.  335;  Governors  v.  Scarlett,  2 
Y.&  J.330;  Wooly  V.  Idle,  4  Burr.  1592; 
Rex  V.  Spencer,  3  Burr.  1S39;  Harrison 
!■.  Godman,  i  Burr.  16;  Clark  w.  Tucker, 
3  Lev.  282;  Bailiffs  v.  Bricknell,  2 
Taun.  120;  Bawdie  v.  Fennell,  i  Wils. 
233;  Tailors  of  Bath  v.  Glazby,  2  Wils. 
266;  Rex  V.  Grosvenor,  i  Wils.  18;  Car- 
ter V.  Sanderson,  5  Bing.  79;  Rex  v.  At- 
ivood,  I  Nev.  &  M.  286;  Davis  v. 
Waddington,  7  Man.  &  G.  42;  Rex  v. 
Chester,  i  Maule  &  Selw.  loi. 

2.  Lawson  Usages  and  Customs,  § 
224;  Willard  v.  Inhabitants  of  New- 
buryport,  12  Pick.  (Mass.)  227;  Spauld- 
ing  V.  Lowell,  23  Pick.  (Mass.)  71; 
Smith  V.  Inhabitants  of  Cheshire,  13 
Gray  (Mass.)  318;  Hood  v.  Mayor  etc. 
of  Lynn,  i  Allen  (Mass.)  103;  Benoit 
11.  Inhabitants  of  Conway,  10  Allen 
(Mass.)  528. 

A  city  whose  charter  and  ordinances 
provide  that  no  contract  shall  be  bind- 
ing on  the  city  unless  made  by  some 
authorized  agent  and  within  some  ap- 
propriation for  the  purpose,  is  not  liable 
for  legal  services  beneficial  to  the  city 
performed  by  counsel  retained  by  a 
majority  of  the  members  of  the  board 
of  aldermen  without  any  action  of  the 
city  council,  although  the  usage  of  the 


city  had  been  to  pay  such  bills  approved 
by  a  committee  of  either  board  without 
any  formal  vote.  Butler  v.  Charles- 
town,  7  Gray  (Mass.)  12. 

In  Frazier  v.  Warfield,  13  Md.  279, 
it  was  held  that,  under  an  act  "to  pro- 
vide for  the  inspection,  measuring,  and 
weighing  of  grain  in  the  city  of  Balti- 
more," the  weight  of  wheat  might  be  as- 
certained by  weighing  one  bushel  in 
every  sixty,  according  to  a  long  estab- 
lished usage  in  the  city  of  Baltimore, 
notwithstanding  a  particular  section  of 
the  act  said  that  the  inspectors  "shall 
also  carefully  weigh  and  determine  the 
weight  of  all  the  wheat  that  shall  be  in- 
spected by  them." 

3.  Where  the  act  incorporating  a  town 
could  not  be  found,  parol  evidence 
tending"  to  show  its  existence  and  loss 
was  admitted;  and  after  more  than 
thirty  years  of  the  powers  and  privi- 
leges of  a  town  such  evidence  was  held 
to  be  competent  evidence  of  the  incor- 
poration. Inhabitants  of  Stockbridge 
V,  Inhabitants  of  West  Stockbridge,  12 
Mass.  399.  See  also  Bow  v.  AllenS- 
town,  34  N.  H.  351;  69  Am.  Dec.  489; 
Town  of  Pawlet't;.  Clark,  9  Cranch 
(U.  S.)  294;  Robie  v.  Sedgwick,  35 
Barb.  (N.  Y.)  319. 

4.  Powers  as  to  Property. — See,  fast. 
Corporate  Property. 

Police  Regulations. — See  that  head, 
fost. 

Power  to  Contract. — See,  post.  Con- 
tracts. 

Power  to  Tax. — See  Taxation. 

Power  to  Borrow  Money  and  Issue 
Securities. — See  Municipal  Secu- 
rities. 

Power  to  Grant  Aid. — See  Munici- 
pal Securities. 

Wharves,  Doclis,  etc. — See  Wharf 
AND  Wharfinger. 

Ferries. — See  Ferries,  7  Am.  & 
Eng.  Encyc.  of  Law. 

Markets. — See  Markets. 

Health  and  Quarantine. — See  Board 
OF  Health,  2  Am.  &  Eng.  Encj'c.  of 
Law.     Also  title  Quarantine. 

Telegraph  and  Telephone  Companies. 
— See  Telegraph  Companies,  also 
Telephone  Companies. 
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well  settled  that  municipal  corporations  have  the  power  to  effect 
the  compromise  of  claims  against  it.^     A  municipal  corporation 


Control  of  Streets. — See  Highways, 
9  Am.  &  Eng.  Encyc.  of  Law;  Im- 
provements, 10  Am.  &  Eng.  Encyc. 
of  Law.;  Gas  Companies,  8  Am.  & 
Eng.  Encyc.  of  Law.  See  also  Streets 
AND  Sidewalks;  Street  Rail- 
ways; Water  Companies. 

Kegulatlon  of  Occupations. — See 
Hawkers  and  Peddlers,  9  Am.  & 
Eng.  Epcj'c.  of  Law.  Also  Licenses; 
Intoxicating  Liquors;  Taxation. 

Regulation  of  Gas  and  Water  Com- 
panies.— See  Gas  Companies,  S  Am. 
&  Eng.  Encj'c.  of  Law.  Also  Water 
Companies. 

Party  Walls. — See  that  title. 

Water  Works. — See  that  title. 

1.  People  V.  San  Francisco.  27  Cal. 
655;  People  V.  Coon,  25  Cal.  648; 
Grimes  v.  Hamilton  Co.,  37  Iowa  290; 
Mills  Co.  V.  Burlington  etc.  R.  Co.,  47 
Iowa  66;  Hall  v.  Baker  (Wis.  1889),  27 
Am.  &  Eng.  Corp.  Cas.  208;  State  v. 
Martin  (Neb.  1889),  43  N.  W.  Rep. 
244;  Bean  t'.  Jay,  23  Me.  117;  Augusta 
V.  Leadbetter,  16  Me.  45;  Baileyville 
V.  Lowell,  20  Me.  178.  See  also  Artz 
V.  Chicago  etc.  R.  Co.,  34  Iowa  153. 

The  trustees  of  a  town  possess  the 
power  to  compromise  by  payment  of 
costs  a  suit  to  recover  a  penalty  in 
which  a  judgment  has  beeh  rendered, 
but  from  which  defendant  has  appealed. 
Town  of  Petersburg  f.  Mappin,  I4"I11. 
193;  56  Am.  Dec.  501.  So  a  cit}'  coun- 
cil has  authority  to  compromise  with  a 
party  against  whom  the  city  holds  a 
judgment  by  accepting  before  the  expi- 
ration of  the  time  for  an  appeal  one- 
half  of  such  judgment  and  coets  as  pay- 
ment in  full.  Agnew  v.  Brail,  124  III. 
312;  20  Am.  &  Eng.  Corp.  Cas.  134. 
And  it  has  been  held  that  a  board  of 
supervisors  acting  in  good  faith  has  the 
power  to  compromise  a  judgment  in  fa- 
vor of  the  county  for  taxes  which  had 
become  enforceable  by  execution.  Col- 
lins V.  Welch,  58  Iowa  72;  43  Am.  Rep. 
III.  See  also  Shanklin  -v.  Madison 
Co.,  21  Ohio  St.  575. 

When  by  statute  the  care  and  man- 
agement of  the  county  property,  and 
power  to  settle  all  accounts,  demands 
and  causes  of  action  against  the  county 
are  conferred  upon  county  boards,  a 
county  board  has  power  to  compromise 
its  claim  against  a  newly  organized 
county  for  its  proportion  of  indebted- 
ness, and   may,   as  part  of  such  com- 


promise, stipulate  that  tax  certificates 
upon  lands  in  the  newlj'  organized 
county  which  were  required  by  the  or- 
ganic act  to  be  assigned  to  it  shall  re- 
main the  property  of  the  original 
countv.  Hall  v.  Baker,  74  Wis,  118; 
27  Am.  &  Eng.  Corp.  Cas.  208. 

A  municipal  corporation  may  accept 
a  note  in  settlement  of  a  iine  impcsed 
for  the  violation  of  an  ordinance. 
Caldwell  V.  Wright,  25  111.  App.  74. 

In  Board  of  Liquidation  v.  Louisville 
etc.  R.  Co.,  109  U.  S.  221;  2  Am.  & 
rEng.  Corp.  Cas.  156,  it  was  held  that,  in 
a  question  between  the  city  council  of 
New  Orleans  and  the  board  of  liquida- 
tion of  that  city,  the  power  to  com- 
promise a  suit  b3'  the  city  was  vested  in 
the  council. 

In  Atty.  Gen.  v.  Gaskill,  L.  R.,  22 
Ch.  Div.  537,  it  was  pleaded  that 
an  agreement  for  the  compromise  of  a 
suit  for  an  injunction  at  the  instance  of 
a  local  board  was  invalid  by  reason  of 
the  absence  of  the  common  seal  of  the 
board;  but  the  court  held  that  there  was 
no  statutory  provision  that  required 
that  such  seal  should  be  affixed  to  the 
contract,  and  declared  that  it  was  a 
contract  which  the  board  has  a  right  tO' 
enter  into. 

It  would  appear,  too,  that  it  is  com- 
petent for  a  town,  when  it  ascertains 
that  it  has,  b}'  mistake  or  by  a  change 
of  circumstances,  obtained  a  contract 
which  acts  oppressively  upon  one  of  its 
citizens  to  annul  or  modify  the  con- 
tract. Bean  v.  Jay,  23  Me.  117,  121;, 
Meech  v.  Buffalo,  29  N.  Y.  210.  See 
also  Nelson  v.  Milford,  7  Pick.  (Mass.) 
18.  But  where  a  claim  for  compensa- 
tion is  made  by  a  person  injured  while 
employed  by  the  town,  the  town  cannot 
vote  a  gratuity  to  him  on  account  of 
his  needy  circumstances,  though  it  may 
vote  a  sum  in  settlement  of  a  claim 
based  upon  an  alleged  legal  liability. 
Matthews  v.  Inhabitants  of  Westbor- 
ough,  134  Mass.  555;  2  Am.  &  Eng. 
Ccwp.  Cas.  239. 

In  Buffalo  v.  Bettinger,  76  N.  Y.  393, 
it  was  held  that  a  municipal  corporation 
may  take,  hold  and  enforce  notes  given 
as  security  for  a  defalcation  by  its 
treasurer.  But  in  township  of  Otsego 
Lake  v.  Kirsten  (Mich.),  24  Am.  & 
Eng.  Corp.  Cas.  456,  it  was  held  that 
an  attempted  settlement  with  the  treas- 
urer of  a  township,  by  which  the  town- 
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may  also,  unless    restricted    by    its    charter,  submit  a   disputed 
claim  against  it  to  arbitration. ^ 

2.  Celebrations  and  Entertainments. — A  municipal  corporation, 
unless  expressly  authorized  by  statute,  has  no  authority  to 
arrange  a  celebration  or  to  furnish  an  entertainment  for  the  citi- 
zens and  guests  of  the  corporation  at  the  public  expense. ^ 


ship  accepted  the  several  notes  of  the 
treasurer  and  his  two  sureties,  is  ultra 
vires^  and  will  not  preclude  the  town- 
ship from  bringing  an  action  upon  the 
treasurer's  bond  to  recover  a  balance  of 
funds  in<his  hands. 

A  town  may  by  a  vote  legally  release 
a    debt,     as     well    as    contract   one — 
at  all  events,  where  it  has  reason  to  be-, 
lieve  that  the  claim  is  doubtful.     Ford 
V.  Clough,   8   Me.   334;    23   Am.   Dec. 

513- 

The  voters  present  at  an  annual  town 
meeting  have  power  to  compromise  a 
claim  for  the  board,  lodging  and  care 
furnished  and  rendered  at  the  request 
of  the  town  to  a  poor  person  having  a 
lawful  settlement  in  the  town,  without 
giving  any  previous  notice  that  such 
claim  will  be  presented  or  acted  upon. 
Tuttle  V.  Town  of  Weston,  59  Wis.  151; 
2  Am,  &  Eng.  Corp.  Cas.  169. 

In  McGinness  v.  New  York,  26  Hun 
I.N.  Y.)  142,  however,  it  was  held  that 
the  Xew  York  city  charter  gave  the 
common  council  no  power  to  settle 
claims  against  the  city. 

1.  Arbitration. — Kane  v.  Fond  du 
Lac,  40  Wis.  495;District  Township  t'. 
Rankin,  70  Iowa  61;;  Brady  v.  Mayor 
etc.  of  Brooklyn,  i'  Barb.  (N.  Y.)  584; 
Shawneetown  v.  Baker,  85  111.  563;  In 
re  Arbitration  between  Township  of 
Eldon  and  Ferguson,  6  U.  C.  L.  J.  270; 
Dix  V.  Town  of  Dummerston,  iq  Vt. 
263;  Buckland  v.  Inhabitants  of  Con- 
way, 16  Mass.  396;  Remington  v.  Har- 
rison Countv  Court,  12  Bush  (Ky.) 
148. 

Under  a  statute  providing  for  arbi- 
tration by  "all  persons,"  municipal  cor- 
porations are  included.  Springfield  v. 
Walker,  42  Ohio  St.  543. 

A  municipal  corporation  has  power 
to  submit  a  controversy  to  arbitration; 
and,  unless  it  be  disabled  therefrom  ex- 
pressly by  some  provision  in  its  char- 
ter, or  impliedly  from  the  nature  of  the 
subject  matter  in  controversy,  its  attor- 
ney may  consent  to  a  reference  for  it. 
■Paret  v.  Bayonne,  39  N.  J.  L.  559. 

The  proper  remedj""  to  compel  a  city 
to  pay  the  award  of  a  statutory  referee, 
for  work  on  a  public  improvement,  is 


an  action  on  the  award,  not  mandamus. 
State  V.  Jersey  Cit3',  41  N.  J,  L.  135. 

A  street-cleaning  contract  designated 
the  board  of  health  as  arbitrator  in 
cases  of  dispute.  The  board  having 
decided  that  the  contractor  was  entitled 
to  remuneration  for  certain  extra  work 
done,  held,  that  the  decision  was 
binding  upon  the  city.  Smith  v.  Phila- 
delphia, 13  Phila,  (Pa.)  177. 

See  Arbitratiox,  i  Am.  &  Eng. 
Encyc.  of  Law  649,  where  the  subject 
is  fully  discussed  and  the  authorities  re- 
viewed. » 

2.  Hodges  V.  Buffalo,  2  Den.  (N. 
Y.)  no,  holding  that  an  action  would 
not  lie  against  the  cit3'  of  Buffalo  at  the 
suit  of  one  who  had  provided  such  an 
entertainment  on  Independence  Day, 
upon  the  employment  of  a  committee 
authorized  by  the  common  council  to 
contract  for  it, 

A  town  has  no  authority  to  appro- 
priate money  for  the  celebration  of  the 
Fourth  of  July,  Hood  v.  Lynn,  i  Allen 
(^lass,)  103,  And  a  vote  by  the  in- 
habitants of  a  town  to  appropriate  money 
to  celebrate  the  Fourth  of  July  and 
to  raise  for  town  expenses  a  sum  which 
includes  such  appropriation  renders  an 
assessment  illegal  which  is  based  there- 
on; and  a  tax-paj'er  is  not  estopped  from 
maintaining  an  action  to  recover  back 
money  paid  for  a  tax  so  assessed  by 
proof  that,  after  the  vote  thus  to  appro- 
priate money  he,  a  selectman,  presented 
to  the  town  an  estimate  of  the  probable 
expense  for  the  year  which  included 
that  sum,  Jerrjj'  v.  Stoneman,  i  Allen 
(Mass,)  319: 

Massachusetts  towns  have  no  au- 
thority to  expend  money  or  pledge 
their  credit  to  celebrate  the  anniversary 
of  the  surrender  of  Cornwallis,  Tash 
V.  Adams,  10  Cush,  (Mass,)  252.  Nor 
can  they  vote  money  for  the  purchase 
of  uniforms  for  an  artillery  company; 
and  a  town  doing  so  will  be  restrained 
by  injunction  from  paying  the  money, 
even  after  the  officers  of  the  company, 
upon  the  faith  of  an  order  drawn  in 
their  favor  by  a  selectman  on  the  town 
treasurer,  have  purchased  the  uniforms. 
Claflin  V.  Hopkins,  4  Gray  (Mass.)  502. 
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3.  Payment  of  Bounties  to  Soldiers. — It  has  been  uniformly  held 
that  the  legislature  of  a  State  might,  by  general  law,  authorize 
towns  or  other  municipal  corporations  to  raise  money  for  the  pay- 
ment of  bounties  to  soldiers  to  induce  them  to  enlist  in  the  army 
of  the  United  States  serving  in  the  late  war,  or  for  the  repayment 
of  money  which  had  been  advanced  for  the  purpose  of  procuring 
enlistments. 1     But  it  appears  that  without  specific  statutory  au- 


A  municipal  corporation  has  no  au- 
thority to  levy  a  tax  to  provide  a  fund 
with  which  to  entertain  official  visitors 
to  the  municipality.  Law  v.  People, 
87  111.  385. 

Under  a  clause  in  a  charter  providing 


there  is  no  competent  evidence  that  a 
municipal  corporation  has  duly  exer- 
cised any  authority  under  the  statute 
authorizing  the  appropriation  of  money 
for  the  celebration  of  the  Fourth  of 
July,    or  that   any   one  was   duly   em- 


that   "nothing  in  this  charter  shall  be  "powered  to  purchase  fireworks  in  be- 


construed  .     .     as  giving  the  power 

to  vote  money  for  any  ordinary  object 
except  for  the  regular,  ordinary  and 
usual  expenses  of  the  city,"  the  city 
council  of  Newport  gave  a  ball  and 
banquet.  Certain  tax-payers  obtained  a 
temporary  injunction  restraining  the 
treasurer  from  paying  the  bills,  which, 
upon  final  hearing,  was  sustained  and 
made  perpetual.  Austin  v.  Coggeshall, 
12  R.  I.  329;  34  Am.  Rep.  648. 

But  in  Pennsylvania  it  has  been 
held  that  the  city  of  Philadelphia,  under 
its  charter  and  the  supplements  thereto, 
has  the  power  of  providing  for  the  en- 
tertainment of  distinguished  visitors, 
and  an  ordinance  thereunder  providing 
for  official  contingent  expenses  is  legal, 
but  not  one  providing  for  expenses 
foreseen,  which  might  have  been  spe- 
cifically named,  but  which  were  not. 
Tatham  v.  Philadelphia,  11  Phila.  (Pa.)' 
276. 

In  Massachusetts,  there  is  a  statute 
(Pub.  Stat.,  ch.  27,  §  II)  which  author- 
izes any  town  to  appropriate  money 
'■for  the  purpose  of  celebrating  any  cen- 
tennial anniversary  of  its  incorpora- 
tion." Under  this  act  it  has  been  held 
that  a  town  may  date  its  incorporation 
from  the  time  of  its  incorporation  as  a 
district.  Hill  v.  Selectmen  of  East 
Hampton,  140  Mass.  381;  13  Am.  & 
Eng.  Corp.  Cas.  644. 

Music  by  Band. — Under  Mass.  Pub. 
Stat.,  ch.  28,  ij  13,  authorizing  the  city 
council  of  city,  in  a  manner  specified, 
to  appropriate  money,  not  exceeding  a 
certain  amount,  for  armories,  for  the 
celebration  of  holidays,  "and  for  other 
public  purposes,"  a  city  council  may 
appropriate  money  for  public  concerts 
by  a  band.  Hubbard  v.  Taunton,  140 
Mass.  467. 

Persons  Wounded  by  Roolset. — Where 


half  of  the  city,  the  city  is  not  respon- 
sible to  a  person  wounded  by  a  rocket 
bought  by  a  committee  of  the  city  coun- 
cil and  negligently  fired  under  their 
direction  in  celebrating  the  daj'.  Mor- 
rison V.  Lawrence,  98  Mass.  219. 

1.  Lowell  Savings  Bank  v.  Oliver,  8 
Allen  (Mass.)  247;  Freeland  v.  Hast- 
ings, 10  Allen  (Mass.)  570;  Mead  v. 
Inhabitants  of  Acton,  139  Mass.  341; 
8  Am.  &  Eng.  Corp.  Cas.  545;  Hilbish 
V.  Catherman,  64  Pa.  St.  154;  Speer  v. 
School  Directors,  50  Pa.  St.  150.  For 
a  discussion  of  questions  relating  to  the 
payment  of  bounties  to  soldiers,  sefe  in 
addition  the  following  cases:  Parker  v. 
Saratoga  County,  106  N.  Y.  392;  22 
Am.  &  Eng.  Corp.  Cas.  254;  Grim  v. 
Weissenberg  School  Dist.,  57  Pa.  St. 
433;  98  Am.  Dec.  237;  Brodhead  v. 
Milwaukee,  19  Wis.  624;  88  Am.  Dec. 
711;  Booth  V.  Woodbury, 32  Conn.  iiS; 
Crowell  V.  Hopkinton,  45  N.  H.  9;  Ty- 
son V.  Halifax  School  Dist.,  51  Pa.  St.  9; 
Thompson  V.  Pittstpn,  59  Me.  545; 
Fiske  V.  Hazard,  7  R.  I.  438;  Kunkle  v. 
Franklin,  13  Minn.  127;  97  Am.  Dec. 
226;  Comer  v.  Folsom,  13  Minn.  219; 
State  V.  Richland  Township,  20  Ohio 
St.  362;  Sperry  w.  I-Iorr,  32  Iowa  184; 
Shackford  v.  Newington,  46  N.  H.  415; 
Clark  County  v.  Lawrence,  63  111.  32; 
Sanborn  v.  Machias  Port,  53  Me.  82. 

As  to  liability  of  the  city  of  Provi- 
dence to  a  soldier  in  the  service  of  the 
United  States,  for  the  relief  provided 
by  resolutions  passed  by  the  city  coun- 
cil, Sept.  I  r;th,  1862,  for  the  aid  from  the 
city  of  the'  families  and  dependents  of 
soldiers,  see  Russell  v.  Providence,  7 
R.  I.  566. 

Cities  and  towns  possess  no  power  to 
pledge  their  credit  or  to  raise  money 
by  taxation  to  pay  the  commutation  of 
such  of  their  citiz'ens  as  may  be  drafted 
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thority,  municipalities  could   not    make    appropriations  for  this 
purpose.' 

4.  Payment  of  Rewards — (See  Rewards). — The  cases  relating  to 
the  power  of  a  municipal  corporation,  in  the  absence  of  an  ex- 
press statutory  provision,  to  offer  a  reward  for  the  apprehension  of 
criminals,  are  conflicting.  Such  authority  is  denied  in  Michigan,'^ 
Maiiie,^  loiva,"^  Kentucky,^  Florida!"  and  Indiana?  But  the  con- 
trary rule  appears  to  have  been  adopted  in  Pennsylvania,^  and  by 


under  the  act  of  congress  of  March  3rd, 
1863.  Barbour  v.  Camden,  51  Me.  60S; 
Opinion  of  the  Justices,  52  Me.  595. 

1.  Crowell  V.  Hopkinton,  45  N.  H. 
g;  State  v.  Tappin,  39  Wis.  664;  §  Am. 
Rep. 622;  Stetson  v.  Kempton,  13  Mass. 
272;  7  Am.  Dec.  145;  Shackford  v.  New- 
ing(on,46  N.  H.  415;  Fiske  v.  Hazard, 
7  R.  I.  438;  State  V.  Richland  Town- 
ship, 20  Ohio  St.  362;  Hilbish  v.  Cather- 
man,  64  Pa.  St.  154;  Kunkle  v.  Franklin, 
13  Minn.  127;  97  Am,  Dec.  221.  Com- 
pare Brodhead  v.  Milwaukee,  19  Wis. 
624;  88  Am.  Dec.  711;  Booth  v.  Wood- 
bury, 32  Conn.  118;  Speer  v.  School 
Directors,  50  Pa.  St.  150;  Grimm  v. 
Weissenberg  School  Dist.,  57  Pa.  St. 
433;  98  Am.  Dec.  237. 

Provision  for  Soldiers'  Families. — 
Cities  and  towns  are  required  bj  Maine 
act  of  1861,  ch.  63,  to  make  suitable 
provision  for  the  support  of  the  fami- 
lies of  soldiers,  who,  having  a  residence 
therein,  have  enlisted  in  the  service  of 
the  United  States,  under  the  provisions 
of  said  act,  whenever  such  families  shall 
stand  in  need  of  assistance.  No  action 
can  be  maintained  by  the  c\\.y  or  town 
furnishing  supplies  under  this  act 
against  the  city  or  town  where  the 
soldiev  whose  family  may  have  re- 
ceived such  supplies  has  his  settle- 
ment. Inhabitants  of  Veazie  v. 
China,  50  Me.  518;  Milford  v.  Orono, 
50  Me.  529. 

2.  The  charter  of  Detroit  (ch.  13,  § 
14)  declares  that  the  common  council 
shall  have  power  by  a  two-thirds  vote 
to  authorize  t)ie  board  of  police  com- 
missioners to  offer  a  reward  for  the  de- 
tection and  apprehension  of  any  one 
found  guilty  of  offences  against  the  city 
ordinances,  or  of  high  crimes  and  mis- 
demeanors within  the  city.  Held,  that 
in  view  of  this  provision  the  council  has 
no  power  by  a  majority  vote,  and  inde- 
pendently of  the  police  commissioners, 
to  authorize  the  mayor  to  offer  rewards 
for  the  conviction  of  incendiaries. 
Loveland  v.  Detroit,  41  Mich.  367. 

3.  The  inhabitants  of  a  town  cannot 


be  legally  'assessed  to  pay  a  reward 
offered  by  the  vote  of  a  town  for  the 
apprehension  and  conviction  of  a  per- 
son who  has  committed  a  murder 
therein.  Gale  v.  Inhabitants  of  Soutla 
Berwick,  51  Me.  174. 

4.  Hanger  v.  Des  Moines,  ^2  Iowa 
193;  35  Am.  Rep.  266.  It  is  not  within 
the  power  of  a  county  to  offer  a  reward 
for  the  arrest  of  persons  charged  with 
the  commission  of  a  crime,  but  the 
board  of  supervisors  may  offer  a  re- 
ward for  the  recovery  of  money  which 
has  been  stolen  from  the  county.  Hawk 
V.  Marion  County,  48  Iowa  472. 

One  who  acts  in  another  State  in 
pursuance  of  a  reward  offered  by  a 
county  in  Iowa  for  the  arrest  and  con- 
viction of  a  criminal  is  bound  to  know 
that  such  offer  is  not  binding  upon  the 
county,  nor  can  there  be  a  recovery  in 
such  case  against  the  individual  mem- 
bers of  the  board  of  supervisors  making 
the  offer.  Huthsing  -'.  Bosuquet,  3  Mc- 
Crary  (U.  S.)  152. 

5.  The  power  given  to  the  city 
council  by  the  charter  of  Covington, 
art.  2,  §  6,  "to  pass  all  needful  by-laws 
and  ordinances  for  the  due  and  effectual 
administration  of  justice  in  said  city," 
and  to  "legislate  upon  all  subjects 
which  the  good  government  of  said 
city  shall  require,"  does  not  authorize 
an  appropriation  of  money  to  enforce 
laws  of  the  commonwealth,  wherein 
every  community  thereof  has  the  same 
interest.  So  held,  as  to  a  reward,  etc., 
for  the  arrest  and  extradition  of  an  ab- 
sconding city  treasurer.  Patton  v. 
Stephens,  14  Bush  (Ky.)  324. 

6.  Murphy  v.  Jacksonville,  iS  Fla. 
31S;  43  Am."  Rep.  323. 

7.  Grant  Co.  Commrs.  v.  Bradford, 
72  Ind.  455;  37  Am.  Rep.  174. 

8.  It  is  within  the  legitimate  province 
of  the  burgesses  of  a  town  to  offer  re- 
wards for  the  apprehension  of  offenders 
against  the  general  safety  of  its  inhabit- 
ants. Borough  of  York  v.  Forscht,  23 
Pa.  St.  391.  This  case  appears  to  have 
been  decided  on   the  ground   that  the 
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statute  in  Massachusetts^  and  New  Hampshire.^  Where  a  city 
has  power  to  offer  a  reward,  an  offer  made  by  the  mayor  in  be- 
half of  the  city,  and  subsequently  ratified  by  the  city  council,  is 
binding  on  the  city,  although  not  so  ratified  until  after  the  per- 
formance of  the  service  for  which  the  reward  was  claimed.^ 

5.  Lobbying  Contracts. — A  municipal  corporation  has  no  right  to 
appropriate  its  revenues  to  obtain  an  increase  of  its  powers,  or  to 
favor  or  oppose  legislation,  through  persons  sent  by  it  to  appear 
before  the  State  legislature  or  the  national  congress.* 

6.  Purchase  of  Fire  Apparatus,  etc. — The  power  to  prevent  de- 
struction of  property  by  fire  is  incidental  to  all  municipal  corpora- 
tions.    Hence,  a  city  or  a  town  may  buy  a  fire  engine  without 


burgesses  of  the  borough  were  a  part 
of  the  public  police. 

In  Illinois,  the  governor  may  offer  a 
reward  on  the  part  of  the  State  for  the 
apprehension  of  criminals.  Sheriffs 
cannot  do  so  and  make  counties  liable, 
except  for  the  apprehension  of  horse 
thieves.  County  of  Crawford  v. 
Spenney,  21  111.  28S. 

1.  St.  of  1840,  ch.  75;  Crawshaw  v. 
Roxbury,  7  Gray  (Mass.)  374.  But  a 
watchman  of  the  city  of  Boston,  -^ho, 
while  in  the  discharge  of  his  duty  as 
such,  discovers  a  person  setting  fire  to 
a  building  and  prosecutes  him  to  con- 
viction, is  not  entitled  to  claim  a  reward 
offered  by  the  city  government  for  the 
detection  and  conviction  of  incendia- 
ries. Pool  V.  Boston,  5  Cush.  (Mass.) 
219. 

Power  of  a  city  council  to  bind  the 
city  by  an  offer  of  reward  of  a  greater 
amount  than  $200,  notwithstanding  a 
statute  limits  the  powers  of  the  mayor 
and  aldermen  to  that  amount.  Craw- 
shaw V.  Roxbury,  7  Gray  (Mass.)  374. 

An  offer  of  reward,  made  by  the 
maj-or  in  behalf  of  a  city  and  subse- 
quently ratified  by  the  city  council,  is 
binding  on  the  city,  although  not  so 
ratified  until  after  the  performance  of 
the  service  for  which  the  reward  is 
claimed.  Crawshaw  v.  Roxbury,  7 
Gray  (Mass.)  374.  See  Rewards  for 
Offenders. 

2.  Janvrin  v.  Exeter,  48  N.  H.  83. 
In  this  case  it  was  held  that  one  rely- 
ing on  the  offer  of  a  reward  from  a 
town  or  city  for  the  apprehension  of  a 
criminal,  and  performing  the  service, 
may  recover  of  such  town  or  city  the 
amount  offered  in  an  action  of  assump- 
sit, although  assisted  by  other  persons 
in  securing  the  criminal. 

3.  Crawshaw  v.  Roxbury,  7  Gray 
(Mass.)    374. 
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4.  Henderson  v.  Covington,  14  Bush 
(Ky.),  §  312 — an  endeavor  by  the  city 
of  Covington  to  obtain  authority  to 
build  a  bridge  over  the  Ohio  river. 

A  town  cannot  raise  by  taxation,  nor 
by  a  pledge  of  its  credit,  or  pay  from 
its  treasury,  monej'  for  the  expenses  of 
a  committee  directed  by  a  vote  of  the 
town  to  petition  the  legislature  for  the 
annexation  of  the  town  to  another 
town.  Minot  v.  Inhabitants  of  West 
Roxbury,  112  Mass.i;  17  Am.  Rep.  52; 
Coolidge  V.  Brookline,  114  Mass.  592. 
Nor  can  a  town  incur  expenses  in  op- 
posing before  a  legislative  committee  a 
division  of  its  territorial  limits.  Inhab- 
itants of  Westbrook  v.  Inhabitants  of 
Deering,  63  Me.  231;  Frankfort  t'.  Win- 
terport,  54  Me.  250.  And  a  town  can- 
not compensate  out  of  the  public  funds 
persons  emploj'ed  to  procure  the  pas- 
sage by  the  legislature  of  an  unconsti- 
tutional act.  Mead  v.  Inhabitants  of 
Acton,  139  Mass.  341;  8  Am.  &  Eng. 
Corp.  Cas.  545. 

A  Massachusetts  town  has  no  au- 
thority to  appropriate  money  for  the 
payment  of  expenses  incurred  by  indi- 
viduals, prior  to  the  corporate  existence 
of  the  town  in  procuring  the  passage 
of  its  charter.  Frost  v.  Belmont,  6 
Allen  (Mass.)  1152. 

In  IVeiv  Hampshire,  however,  it  has 
been  held  that  where  atown  voted  to 
raise  a  sum  of  money  for  the  purpose 
of  purchasing  land  and  erecting  a  court 
house  thereon,  for  the  use  of  the  county, 
and  then  appointed  a  committee  of 
which  the  plaintiff  was  a  member,  to 
make  application  to  the  legislature,  to 
make  provision  that  one  term  of  the 
court  in  eacfi  year  should  be  held  in 
that  town,  and  the  plaintiff  in  a  prose- 
cution of  these  duties  rendered  service 
and  expended  money,  that  he  might  re- 
cover    therefor     against      the     town. 
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special  authority  to  do  so ;  and  this,  even  though  express  power 
so  to  do  granted  in  a  town's  first  charter  was  not  included  in  its 
amended  charter.^ 

7.  Exclusive  Privileges.^ — The  authority  of  a  municipal  corpora- 
tion to  grant  exclusive  privileges  in  its  streets  involves  the  exer- 
cise of  the  whole  sovereign  power  over  such  highways.  Nothing 
short  of  exclusive  power  and  control  will  sustain  the  grant  of  ex- 
dusive  rights.  The  legislature  of  a  State  has  full  and  paramount 
authority  over  all  the  public  ways  and  public  places.  A  munici- 
pal corporation,  therefore,  cannot,  in  the  absence  of  expriss  legis- 
lative authority,  grant  to  any  person  or  corporation  the  exclusive 
privilege  of  using  its  streets  for  laying  gas  or  water  pipes,  street- 
railway  tracks,  stretching  electric  wires,  etc.^ 

pointment  of  fire  wardens,  engineers, 
etc.,  and  for  taxation  to  support  the  fire 
department,  imported  a  power  to  pur- 
chase engines  and  apparatus;  and  it 
was  held  that  such  power  might  be  ex- 
ercised by  the  common  council  either 
bj  resolution  or  by  ordinance,  when  no 
m'ethod  was  prescribed. 

Under  i  Ind.  Rev.  Stat.  1S76,  p.  87S, 
§  22,  cl.  3;  p.  SSi,  §  27,  authorizing 
towns  to  provide  apparatus  for  extin- 
guishing fires,  and  to  incur  a  debt  on 
petition  of  tax-payers,  levy  a  tax,  etc., 
the  board  of  town  trustees  has  power  to 
purchase  such  apparatus  on  credit,  and 
direct  a  note  therefor  to  be  isstied  in 
the  name  of  the  town.  And  this  power 
is  not  exhausted  by  the  passage,  pend- 
ing the  negotiation  therefor,  of  an  ordi- 
nance for  issuance  of  bonds  to  realize 
means  to  purchase  the  apparatus,  if  no 
bonds  are  in  fact  issued  thereunder. 
New  Albany  Bank  v.  Danville,  60  Ind. 

.504- 

The  eifect  of  the  Minnesota  statutes 
is  that,  in  order  to  make  a  purchase  for 
the  fire  department  binding  on  the  city 
of  St.  Paul,  it  must  be  made  by  author- 
ity of  the  conimon  council,  and,  if  made 
by  the  committee  on  fire  department,  it 
must  be  upon  written  order.  Basshor 
V.  St.  Paul,  26  Minn.  no. 

A  city  having  power  to  buy  a  hook- 
and-ladder  truck  and  fixtures,  as  under 
the  Kansas  statute,  as  a  city  of  the 
third  class,  may  agree  to  pay  in  the  fut- 
ure; nor  does  it  matter  that  no  tax  has 
been  levied  or  money  appropriated  for 
the  payment.  Carleton  v.  Washington, 
38  Kan.  726. 

Regulations  to  Prevent  Fires. — See 
Police  Regulations,  fast. 

Fire  Departments.-See  that  title,  vol.7. 

2.  Licences  granting  monopolies  and 
exclusive  privileges,  see  Licences. 

3.  Grand  Rapids  Electric  Light  &  P. 


whether  the  vote  to  raise  the  money 
was  legal  or  illegal.  Bachelder  v.  Ep- 
ping,  28N.  H.3S4. 

For  a  full  discussion  of  the  validity 
of  "lobb^'ing  contracts,"  see  Illegal 
Contracts,  9  Am.  &  Eng.  Encyc.  of 
Law,  898-907. 

1.  Corporation  of  Bluffton  v.  Stude- 
baker,  106  Ind.  129;  13  Am.  &  Eng. 
Corp.  Gas.  529.  See  also  Clark  v. 
South  Bend,  85  Ind.  276;  44  Am.  Rep. 
13;  Baumgartner  ^'.  Hasty,  100  Ind.  575; 
8  Am.  &  Eng.  Corp.  Cas.  353;  50  Am. 
Rep.  830;  Robinson  v.  St.  Louis,  28 
Mo.  488;  Van  Sicklen  v.  Burlington,  27 
Vt.  70;  Hunneman  v.  Fire  District,  37 
Vt.  40;  Hardy  v.  Waltham,  3  Mete. 
(Mass.)  163;  Tainter  -'.  Worcester,  123 
Mass.  311;  25  Am.  Rep.  90;  Fisher  v. 
Boston,  104  Mass.  87;  6  Am.  Rep.  196; 
Witheril  v.  Mosher,  9  Hun  (N.  Y.) 
412;  Birmingham  v.  Rumsey,  63  Ala. 
352;  Burlington  v.  Dennison,  42  N.  J. 
L.  165;  Burton  v.  Harvey  Co.  Sav. 
Bank,  28  Kan.  390;  Carleton  v.  Wash- 
ington, 38  Kan.  726. 

Where  the  charter  of  a  city  empow- 
ers it  to  organize  a  fire  department,  and 
regulate  the  same  and  adopt  such  other 
measures  as  shall  "conduce  to  the  in- 
terest and  welfare  of  said  city,"  it  may 
purchase  a  fire  engine  and  issue  nego- 
tiable bonds  therefor.  Desmond  v. 
City  of  Jefferson,  19  Fed.  Rep.  483;  5 
Am.  &  Eng.  Corp.  Cas.  565.  And  a 
town  is  authorized  to  appropriate 
money  for  the  repair  of  a  fire  engine 
used  for  the  purpose  of  extinguishing 
lires  therein,  whether  it  belongs  to  the 
town  or  was  purchased  by  private  sub- 
scription. Allen  V.  Inhabitants  of 
Taunton,  19  Pick.  (Mass.)  485. 

In  Green  v.  Cape  Maj',  41  N.  J.  L. 
45i  it  was  held  that  authority  conferred 
by  the  city  charter  to  pass  ordinances 
for  the  suppression   of  fires,  and   ap- 
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Co.  V.  Grand  Rapids  Edison  Electric  etc. 
Co.,  33  Fed.  Rep.  659;  20  Am.  &  Eng. 
Corp.  Cas.  270  (an  able  and  exhaustive 
opinion  by  Jackson,  J.);  Citizens'  Gas 
&  Min.  Co.  V.  Town  of  Elwood,  114  Ind. 
332;  20  Am.  &  Eng.  Corp.  Cas.  266;  In- 
dianapolis -o.  Indianapolis  G.  L.  &  C. 
Co.,  66  Ind.  400;  Norwich  G.  L.  Co.  v. 
Norwich  City  G.  Co.,  25  Conn.  19; 
State  V.  Cincinnati  G.  L.  &  C.  Co.,  18 
Ohio  St.  293;  State  v.  Columbus  G.  L. 
&  C.  Co.j34  Ohio  St.  572;  32  Am,  Rep. 
390;  Cincinnati  St.  R.  Co.  -u.  Smith,  29 
Ohio  St.  291;  Memphis  v.  Memphis 
Water  Co.,  5  Heisk.  (Tenn.)  525;  State 
V.  Milwaukee  G.  L.  Co.,  29  Wis.  454;  9 
Am.  Rep.  59S;  Garrison  v.  Chicago,  7 
Biss.  (U.  S.)  480;  Illinois  &  St.  Louis 
El.  Co.  V.  St.  Louis  &  P.  E.  Co.,  2  Dill. 
(U.  S.)  70;  Peoples'  Pass.  R.  Co.  v. 
Memphis  R.  Co.,  10  Wall.  (U.  S.)  52; 
Minturn  v.  Larue,  23  How.  (U.  S.) 
435;  Saginaw  G.  L.  Co.  v.  Saginaw,  28 
Fed.  Rep.  529;  16  Am.  &  Eng.  Corp. 
Cas.  562;  Jackson  County  H.  R.  Co.  v- 
Interstate  Rapid  Transit  Co..  24  Fed. 
Rep.  308;  New  Orleans  Cit^'  R.  Co.  v.. 
Crescent  City  R.  Co.,  12  Fed.  Rep.  30S; 
Meadville  F.  G.  Co.  v.  Meadville  N.  G. 
Co.  (Pa.),  4  Atl.  Rep.  733;  Parkersburg 
Gas  Co.  V.  Parkersburg,  30  W.  Va. 
435;  Bi'enham  v.  Brenham  Water  Co., 
67"Tex.  542;  20  Am.  &  Eng.  Corp.  Cas. 
207;  Richmond  Co.  G.  L.  Co.  v.  Mid- 
dletown,  59  N.  Y.  231;  Davis  v.  Ma^'or 
etc.  of  N.  Y.,  14  N.  Y.  506;  67  Am. 
Dec.  186;  Milhau  v.  Sharp,  27  N.  Y. 
611;  People  V.  Bowen,  30  Barb.  (N.  Y.) 
24;  24  N.  Y.  571;  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  167;  Birming- 
ham etc.  Street  R.  Co.  v.  Birmingham 
Street  R.  Co.,  79  Ala.  465;  58 
Am.  Rep.  615;  Montgomery  v.  Montr 
goraery  Water  Works  Co.,  79  Ala.  133; 
Chicago  V.  Rumpf,  45  111.  90;  Atlantic 
City  Water  Works  Co.  v.  Atlaptic 
City,  48  N.  J.  L.  378;  15  Am.  &  Eng. 
Corp.  Cas.  327;  Jersey  City  G.  &  Co.  f. 
Dwight,  29  N.  J.  Eq.  242;  Des  Moines 
City  G.  Co.  V.  Des  Moines,  44  Iowa 
505;  Logan  V.  Pyne,  43  Iowa  524;  22 
Am.  Rep.  261;  Davenport  v.  Klein- 
schmidt,  6  Mont.  502;  16  Am.  &  Eng. 
Corp,  Cas.  301. 

A  city  whose  charter  gives  the  com- 
mon council  power  to  make,  amend 
and  repeal  any  ordinances  deemed  de- 
sirable for  lighting  the  streets  and  tak- 
ing charge  of  them,  but  does  not  confer 
in  express  terms  the  exclusive  power 
over  them,  has  not  the  control  of  the 
streets  to  the  exclusion  of  the  sovereign 
power  of  the  State,  and  has  no  author- 


ity to  pass  an  ordinance  granting  to  an 
electric  light  company'  the  exclusive 
use  of  the  streets  for  wires  and  poles  for 
electric  lights  for  fifteen  years.  Grand 
Rapids  Electric  L.  &  P.  Co.  v.  Grand' 
Rdpids  Edison  etc.  Co.,  33  Fed.  Rep. 
65;  20  Am.  &  Eng.  Corp.  Cas. 
270. 

Contrary  Dootrine. — The  statement  in 
the  text  is  supported  by  the  decided 
weight  of  judicial  authority.  Thei'e 
are  several  decisions,  however,  which 
sustain  the  contrary  doctrine.  Thus, 
in  Newport  -v.  Light  Co.,  8  Kj'. 
L.  Rep.  22,  it  was  held  that  when  a 
municipal  corporation  has  the  power, 
express  or  implied,  to  contract  with 
others  and  furnish  its  inhabitants  with 
the  means  of  obtaining  gas  at  their  own 
expense,  it  has  the  power  to  make  a 
contract  granting  to  a  corporation  the 
exclusive  right  to  use  its  streets  for  that 
purpose  for  a  term  of  j-ears.  The 
charter  of  the  city  in  this  case  con- 
tained no  power  in  express  terms  au- 
thorizing the  council  to  grant  an  exclu- 
sive privilege.  In  Des  Moines  St.  R. 
Co.  -v.  Des  Moines  B.  St.  R.  Co.,  73 
Iowa,  513;  32  Am.  &  Eng.  R.  Cas.  209, 
the  city  was  authorized  to  grant  or  pro- 
hibit the  laying  down  of  street  car 
tracks  within  its  limits.  The  court 
held  that,  although  there  was  no  grant 
of  power  in  express  terms  authorizing 
the  council  to  confer  an  exclusive  privi- 
lege in  the  use  of  the  streets,  yet  un- 
der the  circumstances  of  the  case  and 
to  procure  a  better  public  service  the 
council  could  grant  a  valid  exclusive 
right  for  the  limited  period  of  twenty- 
five  3'ears,  such  contract  being  neces- 
sary to  secure  the  service  which  it ' 
might  not  otherwise  be  able  to  obtain. 
And  Dillon,  in  his  work  on  Municipal 
Corporations  (4th  ed.),  §  695,  seems  to 
consider  the  grant  of  express  fotxier  not 
necessary.  He  says:  "However  it  may 
be,  as  respects  the  power  of  the  legisla- 
ture to  make  and  grant  exclusive  privi- 
leges, ho  such  power,  it  is  clear,  can  be 
exercised  b^'  a  municipal  council  unless 
it  is  plainly  conferred  by  express  words 
or  by  necessary  or,  at  least,  reasonable 
implication."  ' 

Gas  Company. — For  matters  relating 
to  granting  exclusive  privileges  to  gas 
companies,  see  Gas  Companies,  8 
Am.  &  Eng.  Encyc.  of  Law  1277.       • 

Water  Companies. — For  matters  re- 
lating to  granting'  exclusive  privileges 
to  water  companies,  see  title  Water 
Companies. 

Street  Railways.— For  matters  rela- 
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XI.  COBPOEATE   Peopeetyi — 1.  Power   to    Purchase  and    Hold. — 

Since  a  municipal  corporation  is  not  limited  to  the  exercise  of 
powers  specially  granted,  but  possesses  in  addition  all  such  pow- 
ers as  are  necessarily  incident  to  those  specified,  or  essential  to 
the  purposes  and  objects  of  its  corporate  existence,  it  may,  unless 
restrained  by  some  statute,  purchase  and  hold  all  such  property 
as  may  be  necessary  to  the  proper  exercise  of  any  powers  specifi- 
cally conferred  or  essential  to  those  purposes  of  municipal  gov- 
ernment for  which  it  was  created.  This  principle  of  the  common 
law  is  frequently  confirmed  by  statute.*  Where  the  power  to  ac- 
quire property  is  expressly  conferred  by  the  charter  or  act  of  in- 
corporation, as  is  generally  the  case,  any  conditions  or  restrictions 


ting  to  granting  exclusive  privileges  to 
street  railways,  see  that  title. 

Ferries. — Grant  of  exclusive  right  to 
conduct  ferry,  see  Ferries,  7  Am.  & 
Eng.  Encyc.  of  Law  — . 

1.  Property  Held  in  Trust. — See 
Trusts;  also  Charities,  3  Am.  & 
Eng.  Encyc.  of  Law  122. 

Meclianics'  liens  on  Municipal  Prop- 
erty.   See  title  Mechanics'  Liens. 

Adverse  possession  against  municipal 
corporations.  See  Adverse  Posses- 
sion, 1  Am.  &  Eng.  Encyc.  of  Law 
300. 

Riparian  Kights. — Rights  of  munici- 
pal corporation  as  a  riparian  owner. 
See  Riparian  Rights. 

Counties  and  Towns. — For  power  of 
counties  and  towns  as  to  real  estate,  see 
titles  Counties,  Towns. 

2.  Ketchum  v.  Buffalo,  14  N.  Y.  356, 
affirming  21  Barb.  (N.  Y.)  294;  holding 
that,  under  the  provisions  of  its  charter 
authorizing  it  ''to  establish  and  regulate 
markets,"  the  city  of  Buffalo  has  power 
to  purchase  land  for  the  purpose  of  a 
market;  and  there  is  nothing  in  the 
charter  or  general  law  of  the  State  for- 
bidding the  purchase  to  be  made  on 
credit.  And  see  Peterson  v.  Mayor  etc. 
ofN.  Y.,  17  N.  Y.  449;  McCartee  t). 
Orphan  Asylum  Societj'  of  New  York, 
9  Cow.  (N.  Y.)  437;  18  Am.  Dec.  516; 
Le  Couteulx  w.  Buffalo,  33  N.  Y.  333; 
Perin  v.  Carey,  24  How.  (U.  S.)  465; 
Rootf.  Shields,  1  Woolw.  (C.  C.)  340; 
State  V.  Madison,  7  Wis.  688;  State  v. 
Commrs.  of  Mansfield,  23  N.  J.  L.  510; 
State  V.  Brown,  27  N.  J.  L.  13;  Louis- 
ville V.  Commonwealth,  x  Duv.  (Ky.) 
295;  85  Am.  Dec.  624;  Louisville  v. 
University  of  Louisville,  15  B.  Mon. 
(Ky.)  642;  Greely  v.  People,  60  111.  19; 
People  V.  Harris,  4  Gal.  9;  Korirad  v. 
Rogers,  70  Wis.  492. 

The   city    of    St.    Louis,  under    its 


charter  and  the  general  law,  has  power 
to  hold  such  land  beyond  the  limits  of 
the  city  as  may  be  necessary  for  the 
purposes  of  the  corporation;  and  this 
right  is  not  restricted  to  the  specific 
purposes  mentioned  in  the  charter  of 
St.  Louis  of  March  3,  1851,  art.  1,  §  j. 
Chambers  v.  St.  Louis,  29  Mo.  543. 

The  power  to  purchase  "  any  prop- 
ert3'  "  in  connection  with  a  given  ob- 
ject includes  the  power  to  purchase 
property,  both  real  and  personal,  neces- 
sary to  the  object.  The  omission  of 
the  word  "real"  does  not  limit  the 
power  so  as  to  exclude  the  purchase  of 
real  property  from  its  exercise.  De 
Witt  T'.  San  Francisco,  2  Cal.  289. 

Under  the  Missouri  act  of  March  14, 
1885,  which  provides  that  in  any  county 
where  certain  courts  are  by  law  held  at 
another  place  than  the  county  seat, 
"the  county  court  of  such  county  may 
cause  the  erection  of  a  good  and  suffi- 
cient court  house  and  jail,  at  such 
other  place  than  the  county  seat  where 
such  courts  are  held,"  the  court  has,  in 
addition  to  the  express  power  to  erect 
a  court  house,  an  implied  authority  ta 
purchase  the  necessary  land  on  which 
to  erect  the  building,  when  no  suitable 
site  is  owned  by  the  county.  Sheidley 
V.  Lynch,  95  Mo.  487;  24  Am.  &  Eng. 
Corp.  Cas.  520. 

A  city  council  had  power  conferred 
on, it  "  to  purchase  a  site  for  a  city  hall 
and  lockup."  Held,  that  the  power 
was  not  exhausted  by  a  single  purchase; 
but  that,  it  appearing  afterwards  that  a 
larger  lot  was  necessary,  it  might  be 
purchased,  and  the  one  first  purchased 
turned  in  in  part  payment.  Konrad  v. 
Rogers,  70  Wis.  492. 

Prior  to  the  New  York  Free  School 
Law,  ch.'i5i.  Laws  of  1851,  the  city  of 
Buffalo  had  power  to  establish  and 
maintain  free  schools  within  its  limits, 
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and  to  take  and  hold  real  estate  for 
such  purpose.  Le  Couteulx  v.  Buffalo, 
33  N.  Y.  333. 

In  Calijorma,  it  has  been  held  that 
an  act  authorizing  a  municipal  corpo- 
ration to  enter  into  a  contract  with  a 
party  to  supplj  the  city  with  water  and 
machinery  and  connecting  pipes  for 
supplying  the  water,  does  not  author- 
ize the  municipal  authorities  to  pur- 
chase a  site  on  which  to  erect  the 
water  works.  People  v.  McClintock, 
45  Cal.  II.  But  authority  conferred  by 
statute  on  a  count}'  to  erect  a  court 
house  necessarily  embraces  the  power 
to  purchase  the  land  on  which  to  erect 
it.  DeWitt  V.  San  Francisco,  2  Cal. 
289. 

When  county  commissioners  pur- 
chase lands,  it  will  be  presumed,  until 
the  contrary  is  shown,  that  the  pur- 
chase was  made  for  a  purpose  author- 
ized by  law.  Board  of  Commissioners 
V.  Slatter,  52  Ind.  171. 

When  the  county  commissioners 
have  accepted  a  proposition  for  the 
sale  of  lands,  accepted  a  deed  therefor, 
taken  possession  of  the  lands,  and  or- 
dered the  county  auditor  to  draw  his 
warrant  on  the  treasurer  for  the  price, 
they  have  no  power,  in  the  absence  of 
fraud,  to  rescind  such  order  and  direct 
the  auditor  to  withhold  his  warrant. 
State  V.  Turpen,  43  Ohio  St.  311;  9  Am. 
&  Eng.  Corp.  Cas.  119. 

A  municipal  corporation  will  not  be 
allowed  to  purchase  realty  in  order,  by 
controlling  it,  to  compel  a  taxpayer  to 
abandon  or  compromise  his  litigation 
with  the  municipality.  Place  v.  Provi- 
dence, 12  R.  I.  I. 

Power  to  Lease. — A  contract  by  a 
town  authorized  to  purchase  a  site  for 
town  buildings,  for  a  lease  of  such  prop- 
erty, with  a  stipulation  to  pay  the  rent 
by  allowing  the  lessor  the  use,  during 
the  term,  of  a  certain  sum  then  in  the 
treasury,  designed  for  purchasing  or 
erecting  a  town  house,  or  not  devoted 
by  law  to  any  specific  purpose,  is 
valid.  Town  of  Beaver  Dam  v.  Frings, 
17  Wis.  398.  And  see,  as  to  power  of 
city  to  lease,  People  v.  Green,  64  N. 
Y.  499. 

A  charter  authorizing  a  city  to  lease 
real  and  personal  estate  for  the  con- 
venience of  the  inhabitants,  permits  the 
city  to  lease  land  for  tempordry  use  as 
a  public  street.  Oilman  v.  Milwaukee, 
31  Wis.  563. 

Tenants  in  Common  and  Joint  Ten- 
ants.— Two  corporations  cannot  hold 
land  together  as  joint  tenants.     But  the 


books  do  not  afford  any  instance  in 
which  the  right  to  hold  as  tenants  in 
common,  either  with  themselves  or 
natural  persons,  is  denied  a  corporation. 
No  one.  of  the  reasons  which  work  a 
want  of  capacity  to  hold  as  joint  ten- 
ants can  prevent  them  holding  as  ten- 
ants in  common.  DeWitt  v.  City  of 
San  Francisco,  2  Cal.  289.  See  also 
Felts  f.  Mayor  etc.  of  Somerville,  2 
Head.  (Tenn.)  363. 

Municipal  Purpose. — The  municipal 
authorities  have  no  authority  to  pur- 
chase lands  and  erect  buildings  for  any 
but  municipal  purposes.  Sherlock  v. 
Winnetka,  59  111.  389;  68  111.  531;  Jack- 
son T.  Hartwell,  8  Johns.  (N.  Y.)  422. 
But  see  New  Shoreham  v.  Ball,  14  R. 
I.  566.  The  erection  of  an  academy 
and  boarding  house  is  not  a  municipal 
purpose,  and  is  unauthorized.  Sher- 
lock V.  Winnetka,  59  111.  389;  68  111. 
531.  Nor  is  it  a  corporate  purpose  to 
provide  a  location  for  a  State  institution 
^e.  g.,  a  State  reform  school.  Living- 
ston County  V.  Weider,64  111.  427.  But 
the  securing  of  the  location  of  a  uni- 
versity under  the  Illinois  constitution 
of  1848  was  deemed  to  be  a  corporate 
purpose.  Town  of  Hensley  v.  People, 
84  111.  544.  A  municipality  which  is 
authorized  to  acquire,  enjoy,  aliepate, 
mortgage  or  otherwise  dispose  of  all 
kinds  of  property,  real  or  personal,  is 
authorized  to  purchase  real  estate  with 
».  view  to  divide  it  into  lots  and  streets 
and  to  resell  the  same  for  the  purpose 
of  improving  the  cleanliness  and  salu- 
brity of  the  city,  and  the  convenience 
of  the  streets.  First  Municipality  of 
New  Orleans  v.  McDonough,  2  Rob. 
(La.)  244. 

A  charter  authorizing  a  city  to  buy 
real  estate  and  personal  property  "for 
the  use,  convenience  and  improve- 
ment of  the  city,"  held,  not  to  author- 
ize it  to  purchase  land  within  the  city 
limits  for  benefit  of  an  agricultural 
and  mechanical  association,  and  to 
give  such  association  the  "exclusive  use 
of  the  premises"  for  holding  the 
"annual  fairs."  Eufaula  w.'McNab,  67 
Ala.  588;  42  Am.  Rep.  118. 

Judicial  Sale— Tax  Title.— Under 
a  general  power  to  a  county  to  pur- 
chase lands  for  public  use,  asounty  has 
no  authority  to  purchase,  at  a  judicial 
sale,  lands  sold  under  a  judgment  in  its 
favor.  Williams  v.  Lash,  8  Minn.  496. 
And  the  board  of  supervisors  cannot, 
for  the  use  of  the  school  fund,  buy  in 
an  outstanding  tax  title  for  the  pur- 
pose of  defeating  the  hen  of  a  mortgage 
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attached  to  the  power  granted  must  be  observed  in  exercising 
it.^  A  grant  of  land  for  a  specific  purpose,  as  for  a  school,  is  not 
forfeited  by  the  use  of  a  portion  of  the  land  not  needed  for  the 
school  for  another  purpose.^ 


held  by  a  third  party,  which  is  prior  to 
one  existing  on  the  same  land  in  favor 
of  the  fund.  Miller  f.  Cregg,  26  Iowa 
yj.  It  is  a  general  rule  that  a  city  can- 
not buy  land  at  a  tax  sale.  Champaign 
V.  Harmon,  98  111.  491;  Knox  v.  Peter- 
son, 21  Wis.  247;  Sprague  v.  Colnen, 
?o  Wis.  209;  Logansport  v.  Humphrey, 
■sglnd.  467;  Brucki;.  Broesigks,  18  Iowa 

.393- 
But   it   has    been   held  in   Kentucky 

that  a  city  having  power  to  purchase 
property  for  governmental  purposes 
■can  purchase  land  for  nonpayment  of 
taxes  levied  by  the  city.  Keller  v.  Wil- 
son (Ky.  1890),  31  Am.  &  Eng.  Corp. 
■Cas.  275 

Estoppel  to  Claim  Title. — Where  the 
officers  of  a  municipal  corporation, 
without  authority,  assess  against  a  per- 
son for  taxation  land  belonging  to  the 
■corporation,  and  collect  taxes  thereon, 
and  return  the  same  as  delinquent  for 
nonpayment  of  taxes,  buy  the  same  at 
the  tax  sale  and  convey  the  same  upon 
redemption,  the  corporation  will  not  be 
•estopped,  by  these  acts  of  her  ofiicers 
and  agents,  to  claim  the  property  as  her 
own.  St.  Louis  v.  Gorman,  29  Mo. 
593;  77  Am.  Dec.  586;  Rossire  v.  Bos- 
ton, 4  Allen  (Mass.)  57.  Compare  Sim- 
plot  V.  DuTjuque,  49  Iowa  630;  Bran- 
•dirif  D.  Harrison  Co.,  50  Iowa  164.  See 
Taxation. 

County  BuUding. — Although  a  city 
cannot  be  compelled  to  bear  the  whole 
■expense  of  a  county  building,  yet  it 
may  do  so,  if  authorized,  and  if  it  sees 
iit    Collam  v.  Saginaw,  50  Mich.  7. 

1.  Conditions  and  Restrictions. — Thus, 
where  the  statute  provided  that  boards 
■of  supervisors  should  have  no  power  to 
purchase  real  property,  except  when 
the  value  of  the  property  had  been 
previously  estimated  by  three  disinter- 
ested persons  appointed  by  the  county 
court,  no  power  to  purchase  exists  if, 
instead  of  reporting  an  estimate  of 
value,  the  appraisers  report  that  the 
■building  is  unsuitable  for  the  intended 
use.  Trinity  County  v.  McCammon, 
25_Cal.  117,  120.  And  a  special  pro- 
vision in  a  charter,  authorizing  the  cor- 
poration to  take  and  hold  real  festate  by 
purchase,  is  to  be  construed  as  meaning 
fcat  it  may  do  this  subject  to  the  re- 


strictions created  by  the  general  stat- 
utes of  the  State  relating  to  this  mat- 
ter. McCartee  v.  Orphan  Asylum 
Society  of  New  York,  9  Cow.  (N.  Y.) 
437;  18  Am.  Dec.  316;  Dill.  Mun.  Corp. 
(4th  ed.),  §  562,  n. 

A  statute  of  Indiana  authorized  the 
county  commissioners  to  purchase  a 
"  tract;  of  land  "  for  an  asj'lum  for  the 
poor.  The  board  provided  one  tract, 
and  then  undertook  to  purchase  an- 
other. Held,  that  when  the  board  had 
acted  and  provided  an  asylum  for  the 
occupancy  of  the  poor  of  the  county,  its 
power  on  that  subject  was  exhausted. 
Hanna  f.  Commissioners  of  Putnam 
Co.,  29  Ind.  170. 

The  charter  of  a  city  gives  the  com- 
mon council  a  general  power  to  pur- 
chase land  for  the  necessary  purposes 
of  the  corporation;  but  by  another  sec- 
tion it  provides  that  the  board  of  edu- 
cation shall  have  power,  with  the  con- 
sent of  the  cornmon  council,  to  buy 
sites  for  school  houses  in  said  city. 
Held,  that  the  general  power  of  the 
council  is  qualified  by  this  provision, 
and  that  a  valid  purchase  of  a  site  for 
a  school  house  can  be  made  only  by 
the  concurrent  action  of  the  two  bodies. 
Lauenstein  v.  Fond  du  I-ac,  28  Wis. 
336. 

Training  Ship. — The  board  of  super- 
visors of  the  city  and  county  of  San 
Francisco  has  no  authority,  under  the 
act  of  March  i6th,  1874,  to  accept  from 
the  government  of  the  United  States  a 
vessel  for  a  training  ship  for  boys,  if 
the  act  of  congress  granting  the  vessel 
contains  provisions  inconsistent  with 
said  act  of  March  i6th,  1875.  Glass  v. 
Ashbury,  49  Cal.  571. 

2.  Castleton  v.  Langdon,  19  Vt.  210. 
And  see  French  v.  Inhabitants  of 
Quincy,  3  Allen  (Mass.)  9. 

A  person  granted  land  to  a  town 
corporation,  having  power  to  purchase 
and  hold  land  "  for  the  use  of  the  town, 
for  the  purposes  after  mentioned  in 
the  deed."  The  deed  recited  that  the 
grant  was  in  consideration  of  the  court 
house  and  jail  having  been  built 
thereupon,  and  also  in  consideration 
that  such  buildings,  and  the  judiciary 
proceedings  of  the  town  should  be  con- 
tinued and  held  on  the  premises,   with 
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But,   without    express,  authority,  a  municipahty  cannot  acquire 
lands  beyond  its  territorial  limits.^ 

2.  Validity  of  Grants,  Bequests  and  Devises. — It  is  essential  to  the 
validity  of  a  grant  of  property  to  a  municipal  corporation  that 
the  grant  be  to  the  corporation,  which  can  take  by  force  of  the 
grant  and  hold  in  its  own  right,  and  not  to  the  "people,"  or  the 
inhabitants,  etc.^     Gifts,  bequests  and  devises,  directly  to  a  munici- 


covenant  of  quiet  enjoyment,  so  long 
as  the  judiciary  proceedings  siiould 
be  held  thereon,  with  a  proviso, 
that  if  they  should  ever  be  dis- 
continued, the  land  shall  revest  in  tne 
grantor.  The  court  house  and  jail  and 
the  judiciary  proceedings  were  con- 
tinued, maintained,  and  had  on  the 
land,  but  the  town  erected  other  build- 
ings on  the  land  also,  which  were 
rented  to  individuals.  Held,  that  such 
use  of  the  land  was  competent  to  the 
town,  and  that  the  grantor  had  no  right 
to  interfere.  Boiling  v.  Mayor  of 
Petersburg,  8  Leigh  (Va.)  224. 

1.  Lands  Beyond  Corporate  Limits. — 
Bullock  z).  Curry,  2  Mete.  (Ky.)  171; 
Girard  v.  New  Orleans,  2  La.  An. 
897;  Chambers  v.  St.  Louis,  29  Mo. 
543;  Concord  v.  Bosi;.iwen,  17  N.  H. 
465;  Denton  v.  Jackson,  2  Johns.  Ch. 
(N.  Y.)  320-336;  North  Hempstead  n. 
Hempstead,  2  Wend.  (N.  Y.)  131; 
Hopk.  (N.  Y.)  594;  Houghton  v. 
Huron    Copper     Min.    Co.,    57    Mich. 

S47- 

Under  a  village  charter  which  de- 
clares that  the  corporation  shall  be 
"capable  of  purchasing,  holding  and 
conveying  any  estate,  real  or  personal, 
for  the  public  use  of  said  corporation," 
no  authority  is  conferred  to  purchase 
lands  beyond  its  boundaries  for  a  high- 
way. Riley  v.  Rochester,  9  N.  Y. 
64. 

The  City  of  Richmond  purchased 
land  outside  of  its  corporate  limits,  and 
in  an  adjoining  county,  to  use  as  the 
site  of  a  small -pox  hospital,  in  lawful 
pursuance  of  a  general  statute  author- 
izing the  establishment  of  hospitals. 
Before  the  city  could  use  the  propert)' 
for  which  it  was  purchased,  and  a  few 
days  afterwards,  the  legislature  enacted 
an  amendment  to  the  law  providing 
that  cities  locating  hospitals  outside  of 
their  corporate  limits  must  first  obtain 
the  consent  of  the  county  court  and 
board  of  supervisors.  Held,  that  the 
purchase  of  the  land  by  the  city  was  such 
an  establishment  of  the  hospital  on  the 
site  in  question;  that  the  city  can  use 


the  property  for  such  purpose  without 
hindrance,  notwithstanding  the  en- 
actment of  the  amendment.  Rich- 
mond V.  Henrico  Co.,  83  Va.  204;  18 
Am.  &  Eng.  Corp.  Cas.  520. 

In  his  work  on  municipal  corpo- 
rations (4th  ed.),  §565,  Judge  Dillon 
says:  "  The  author  is  inclined  to  think 
that  there  are  purposes  for  which 
such  a  corporation  may,  without  special 
grant,  purchase  and  hold  lands  extra- 
territorial— as  for  a  pest  house,  ceme- 
tery, and  the  like  object  of  a  municipal 
character." 

2.  Shep.  Touch  236;  Co.  Litt.  3a. 
And  see  Overseers  of  the  Poori'.  Sears, 
22  Pick.  (Mass.)  122.  Thus,  in  Jack- 
son V.  Cory,  8  Johns.  (N.  Y.J  385,  it 
was  held  that  a  grant  to  the  people  of  a 
certain  county  was  void.  And  in 
Hornbeck  v.  Westbrook,  9  Johns.  (N. 
Y.)  73,  it  was  held  that  the  inhabit- 
ants of  a  town  not  incorporated  were 
incapable  of  taking  a.v.y  estate  in  fee, 
and  a  proviso  in  a  deed  to  A,  dated 
in  1738,  reserving  to  the  inhabitants 
of  the  town  of  Rochester,  which  was 
not  incorporated,  the  right  to  cut 
wood  on  the  lands  conveyed  when  not 
in  fence,  etc.,  was  held  to  be  void.  If 
operative,  it  would  only  give  the  right 
to  the  inhabitants  of  the  town  living  at 
the  time  of  the  grant,  as  the  proviso 
contained  no  words  of  perpetuity.  See 
also  Jackson  v.  Schoonmaker,  2  Johns. 
(N.  Y.)  230. 

But  a  grant  by  the  sovereign  author- 
ity of  the  State  to  A,  B  and  five  others, 
as  patentees  for  and  on  behalf  of  them- 
selves and  their  associates,  the  free- 
holders and  inhabitants  of  the  town  of 
Hempstead,  is  a  valid  grant,  being  made 
to  individuals  by  name  as  trustees  for 
the  freeholders  and  inhabitants,  the 
grant  being  of  lands  from  the  sovereign 
authority  of  the  State  to  individuals  to 
be  possessed  and  enjoyed  by  them  in  a 
corporate  capacity.  The  grant  itself 
conferred  a  capacity  to  take  and  hold  in 
a  corporate  character.  Town  of  North 
Hempstead  v.  Hempstead,  2  Wend. 
(N.  Y.)  109. 
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pal  corporation  for  its  general  purposes,  or  in  trust  for  particu- 
lar objects  within  the  scope  of  its  corporate  duties,^  are,  in  the 
absence  of  disabling  or  restraining  statutes,  entirely  valid. ^ 


1.  Taking    Property   in    Trust. — See 

Charities,  3  Am.  &  Eng.  Encyc.  of 
Law  122;  also  title  Trusts. 

2.  Bequests  and  Devises. — At  com- 
mon-law a  corporation  may  take  real 
or  personal  .property  by  devise  or  be- 
quest. The  present  rule  as  to  devises 
to  municipalities  is  thus  laid  down  by 
Judge  DiLLOx:  "Municipal  and  pub- 
lic corporations  may  be  the  objects  of 
public  and  private  bounty.  This  is 
reasonable  and  just.  They  are  in  law 
clothed  with  the  power  of  individuality. 
They  are  placed  by  law  under  various 
obligations  and  duties.  Legacies  of 
personal  property,  devises  of  real  prop- 
erty, and  gifis  of  either  species  of  prop- 
erty directly  to  the  corporation,  and  for 
its  own  use  and  benefit,  intended  to  and 
which  have  the  effect  to  ease  them  of 
their  obligations  or  lighten  the  burdens 
of  their  citizens,  are  valid  in  law.  in  the 
absence  of  disabling  or  restraining  stat- 
utes. Thus  a  conveyance  of  land  to  a 
town  or  other  public  corporation  for 
benevolent  or  public  purposes,  as  for  a 
site  for  a  school  house,  city  or  town 
house  and  the  like,  is  based  upon  a 
sufficient  consideration,  and  such  con- 
veyances are  liberally  construed  in 
support  of  the   object    contemplated." 

2  Dill,  Mun.  Corp.  (4th  ed.),  §  566. 
And  see  exhaustive  opinion  in  jvlc- 
Donough  V.  Murdoch,  15  How.  (U.  S.) 
367.  See  also  Perin  v.  Carey,  24  How. 
(U.  S.)  46c;;  Girard  v.  Philadelphia,  7 
Wall.  (U.'S.)  i;  Inhabitants  of  Wor- 
cester V.  Eaton,  13  Mass.  371;  Webb  i>. 
Xeal,  5  Allen  (Mass.)  575;  Trustees  of 
Phillips  Academy  v.  King,  12  Mass. 
546;  Sargent  v,  Cornish,  54  X.  H.  18; 
Coggeshall  v.  Pelton,  7  Johns.  (N.  Y.) 
Ch.  292;  II  Am.  Dec.  471;  Brown  v. 
Brown,  7  Oreg.  285;  French  v.  Quincy, 

3  Allen  (Mass.)  9;  Castleton  x).  Lang- 
don,  ig  Vt.  210;  State  v  Woodward,  23 
Vt.  92;  Beach  v.  Haynes,  12  Vt.  15; 
State  V.  Atkinson,  24  Vt.  448;  Mayor 
etc.  of  Newark  v.  Stockton,  44  X.  J. 
Eq.  179;  24  Am.  &  Eng.  Corp.  Cas.  89; 
Holland  v.  San  Francisco,  7  Cal.  361; 
Town  of  Hamden  v.  Rice,  24  Conn. 
350;  Mayor  etc.  of  Philadelphia  v.  El- 
liott, 3  Rawle  (Pa.)  170;  Delanej'  v. 
Salina,  34  Kan.  532.  Compare  Mc- 
Cartee  v.  Orphan  Asvlum  Soc.  of 
New  York,  9  Cow.  (N.  Y.)  437;  18 
Am.  Dec.  516;  Theological  Seminary 


V.  Childs,  4  Paige  (N.  Y.)  Ch.  41S; 
Wright  f.  Methodist  Episcopal  Church, 
Hofi.  (X.  Y.)  Ch.  225. 

Examples  of  the  above  rule  are, 
amongst  others,  the  following:  A 
school  district  may  take  a  fund  be- 
queathed it  to  be  invested  in  a  library. 
Maynard  -'.  Woodard.  36  Mich.  423. 
A  town  may  take  a  bequest  for  a  high 
school.  Hathaway  v.  Sackett,  32  Mich. 
97.  County  commissioners  may  take  a 
bequest  for  orphan  poor  and  other  des- 
titute persons  in  such  county.  Board 
of  Commrs.  v.  Rogers,  55  Ind.  297; 
Craig  V.  Secrist,  54  Ind.  419.  Redfield 
lays  down  the  rule  for  Xew  York  State 
very  broadly.  'So,  also,  real  and  per- 
sonal estates  may  be  granted  to  the 
corporation  of  any  city  or  village  of 
this'  State  (Xew  York),  in  trust,  for 
an3'  purpose  of  education  or  the  dif- 
fusion of  knowledge,  or  for  the  relief  of 
distress,  or  for  parks,  garden-^,  or  other 
ornamental  grounds,  or  grounds  for  the 
purpose  of  military  parades  and  exer- 
cise, or  health  and  recreation,  within  or 
near  such  city  or  village.  And  prop- 
erty maj'  also  be  granted  to  superin- 
tendents or  common  schools  of  anj' 
town,  and  to  trustees  of  school  districts 
in  trust  for  the  benefit  of  the  common 
schools  of  the  town,  or  of  the  schools  of 
the  district."  Redfield's  Surrogate  Law 
and  Practice  190.  See  also  Adams  v. 
Perry.  43  X.  Y.  4S7;  Yates  v.  Yates.  9 
Barb.  (X.  Y.)  324.  And  this  appears 
to  be  the  law  throughout  the  United 
States.  2  Dill.  Jilun.  Corp.  (4th  ed.),  § 
566. 

A  bequest  to  county  ''for  the  benefit 
of  public  schools"  is  not  void  for  uncer- 
tainty. Bell  County  t'.  Alexander,  22 
Tex.  350.  But  a  bequest  to  "school 
commissioners"  was  held  void  because 
they  were  not  a  corporate  body.  Janey 
V.  Latane,  4  Leigh  (Va.)  327.  A  be- 
quest "to  the  orphans"  of  a  municipal- 
ity was  sustained.  Succession  of  Cave- 
lier,  2  Rob.  (La.)  43S,  and  in  Rich- 
mond V.  State,  5  Ind.  334,  a  devise  of 
real  property  "to  be  forever  appropri- 
ated to  the  education  of  children  of  this 
town"  was  sustained.  A  will  by  -which 
the  testator  devised  "one-third  of  all  ■ 
his  property,  real  and  personal  to  the 
City  of  St.  Louis  in  trust,  to  be  and 
constitute  a  fund  to  furnish  relief  to  all 
poor  emigrants  and  travellers   coming 


1061 


Corporate 


MUNICIPAL  CORPORA  TIONS. 


Property. 


3.  Who  May  Question  Power  to  Hold, — The  question  whether  a  mu- 
nicipal corporation,  authorized  to  hold  real  estate  for  certain  pur- 
poses, transcends  the  exact  limits  of  its  power  and  acquires  land 
that  it  is  not  authorized  to  hold  for  any  of  the  purposes  of  the 
corporation,  can  only  be  determined  in  a  proceeding  instituted  at 
the  instance  of  the  State. ^ 


to  St.  Louis  on  their  way  bona  fide  to 
settle  in  the  West,"  was  sustained  in 
Chambers  v.  St.  Louis,  29  Mo.  543.  A 
bequest  to  Philadelphia  to  bu^'  ground 
on  which  to  build  a  hospital  and  main- 
tain the  same  was  held  Valid.  Maj'or 
of  Philadelphia  v.  Elliott,  3  Rawle 
(Pa.)  170.  A  bequest  "to  the  citizens 
of  W  to  purchase  a  fire  engine"  was 
sustained  as  a  charitable  gift — the  name 
being  considered  immaterial.  Wright 
V.  Linn,  9  Pa.  St.  433;  vide  Kirk  v. 
King,  3  Pa.  St.  436;  and  <i  Barr  (Pa.) 
31;  Pickering  w.  Shotwell,  10  Barr  (Pa.) 
27.  A  devise  to  a  town  or  parish  to 
maintain  schools  is  valid.  First  Par- 
ish in  Suttow  V.  Cole,  3  Pick.  (Mass.) 
232;  and  so  is  a  devise  to  the  board  of 
county  commissioners  of  a  county  for 
that  purpose.  Christy  v.  Ashtabula 
Co.,  41  Ohio  St.  711;  9  Am.  &  Eng. 
Corp.  Cas.  105.  A  testator  by  his  will 
devised  and  bequeathed  to  the  mayor 
and  city  council  of  Baltimore  certain 
property  in  trust  for  the  McDonough 
Educational  Fund  and  Institute,  to  be 
applied  to  establish  a  chair  to  promul- 
gate such  course  of  instruction  as  would 
aid  in  the  practical  appHcation  of  the 
mechanical  arts.  Held,  that  this  was 
clearly  a  devise  and  bequest  to  charita- 
ble purposes  which  would  be  enforced. 
Barnum  v.  Mayor  etc.  of  Baltimore,  62 
Md.  275;  6  Am.  &  Eng.  Corp.  Cas.  203; 
50  Am.  Rep.  2iq, 

A  devise  to  a  town  of  land,  "all  the 
interest  thereof  to  be  laid  out  in  repair- 
ing highways  and  bridges  yearly,  and 
not  to  be  expended  for  any  other  use,  is 
a  devise  for  a  public  and  charitable  use, 
and  is  valid  under  the  statute  relating 
to  lands  given  for  public  use."  Town 
of  Hamden  v.  Rice,  24  Conn.  349.  A 
town  may  also  be  made  the  beneficiary 
of  a  bequest  in  trust.  Brown  v.  Brown, 
7  Oreg.  285.  A  legacy  to  a  town  to 
erect  a  town  house  for  transacting 
town  business  is  valid  as  a  charitable 
bequest.  Coggeshall  v.  Pelton,  7  Johns. 
(N.  Y.)  Ch.  292;  11  Am.  Dec.  471; 
citing  Attorney-General  v.  Clarke, 
Amb.  422;  Jones  v.  Williams,  Amb. 
651.  A  town  may  receive  by  bequest 
a  sum  of  money,  the  income  of  which 


is  to  be  invested  yearl3'  in  the  purchase 
and  display  of  United  States  flags. 
And  although  a  forfeiture  be  provided 
for  in  case  the  town  should  omit  to 
fulfill  the  condition,  the  town  may, 
without  risk  of  forfeiture,  expend  a 
reasonable  portion  of  the  income  of  the 
fund  to  buy  and  erect  flagstaflfs,  ropes, 
halliards,  and  other  necessary  para- 
phernalia. Sargent  v.  Cornisfi,  54  N. 
H.  18. 

A  municipal  corporation  may  take 
and  hold  property  for  charitable  uses, 
under  a  statute  permitting  "corpora- 
tions" so  to  take  and  hold.  Robinson's 
Estate,  63  Cal.  620. 

Legislative  Control  Over  Devises  to 
Municipalities. — See,  ante,  VI.  Legis- 
lative Control. 

1.  Chambers  v.  St.  Louis,  29  Mo. 
543;  Inhabitants  of  Worcester  v.  Ea- 
ton, 13  Mass.  371.  And  when  a  county 
has,  prima  facie,  the  right  to  hold 
lands,  its  title^cannot  be  attacked  col- 
laterally. Holten?;.  Board  of  Commrs. 
of  Lake  Co.,  55  Ind.  194.  See  also 
Hayward  v.  Davidson,  41  Ind.  212; 
Board  of  Commrs.  v.  Slatter,  52  Ind. 
171. 

A  conveyed  by  warranty  deed  to  a 
town  a  parcel  of  land  within  the  limits 
of  the  town  and  contiguous  to  a  county 
road.  The  town  bought  the  land  for 
the  purpose  of  using  it  in  straightening 
and  grading  the  road,  and  for  obtaining 
the  material  to  be  used  in  the  grading; 
but  this  purpose  did  not  appear  in  the 
deed;  and  the  purchase  was  not  au- 
thorized by  a.  vote  of  the  town.  The 
town  constructed  a  road  over  the  land, 
but  did  not  legally  lay  out  the  road, 
nor  was  it  so  laid  out  by  the  county 
Commissioners.  Held,  on  an  indict- 
ment, under  the  Gen.  Stats.,  ch.  161,  J 
82,  against  A  for  cutting  down  a  tree 
that  stood  on  the  land  conveyed  by  him 
to  the  town,  that  his  deed  was  not  void; 
that  the  town  became  lawfulh'  seised  of 
the  land;  and  if  A  cut  down  the  tree 
wantonly  and  without  cause,  the  in- 
dictment could  be  maintained.  Com. 
■V,  Wilder,  127  Mass.  1. 

The  same  rule  is  applicable  to  real, 
estate   held   by   a  private  corporation. 
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4.  Disposition  of  Property — (a)  Power  to  Dispose  of  Property.— 
The  right  to  dispose  of  property  not  held  for  a  public  purpose  is 
an  incidental  power  inherent  in  all  corporations,  public  or  private, 
unless  withheld  by  the  law  under  which  they  were  organized.-' 
And  sales  made  by  a  municipal  corporation  in  the  exercise  of  dis- 


Land  v.  Coifman,  50  Mo.  243;  David- 
son College  V.  Chambers'  Exrs.,  3 
Jones  (N.  Car.)  Eq.  253;  Goundie  v. 
Northampton  Water  Co.,  7  Pa.  St.  233; 
Smith  V.  Sheeley,  12  Wall.  (U.  S.) 
358;  Myers  v.  Croft,  13  Wall.  (U.  S.) 
291;  Leazure  v.  Hillegas,  7  S.  &  R. 
(Pa.)  313.  See  Corporations,  4  Am. 
&  Eng.  Encyc.  of  Law  184. 

1.  Terre  Haute  v.  Terre  Haute  Water 
Works  Co.,  94  Ind.  305;  5  Am.  &  Eng. 
Corp.  Cas.  421;  O'Boyle  v.  Shannon, 
80  Ind.  159;  Shannon  v.  O'Boyle,  51 
Ind.  565;  Beach  v.  Haynes,  12  Vt.  15. 
But  see  State  v.  Woodward,  23  Vt.  92; 
Lord  V.  Oconto,  47  Wis.  386;  Rej'nolds 
V.  Stark  Co.,  5  Ohio  2O4;  Augusta  v. 
Perkins,  3  B.  'Mon.  (Ky.)  437;  Alves 
11.  Henderson,  16  B.  Mon.  (Ky.)  131; 
Kennedy  v.  Covington,  8  Dana  (Ky.) 
50;  NevJrark  v.  Elliott,  5  Ohio  St.  113; 
Knox  County  v.  McComb,  19  Ohio  St. 
320;  New  Orleans  R.  Co.  v.  New 
Orleans,  26  La.  An.  478;  Ransom  v. 
Boal,  29  Iowa  68;  4  Am.  Rep.  195; 
Board  of  Supervisors  of  Warren  Co.  v. 
Patterson,  56  111.  11 1;  Still  v.  Lansing- 
burg,  16  Barb.  (N.  Y.)  107;  Philadel- 
'  phia  V.  Philadelphia  etc.  R.  Co.,  58  Pa. 
St.  253;  Bowlin  V.  Furman,  28  Mo.  427; 
Matthews  v.  Alexandria,  68  Mo.  115; 
30  Am.  Rep.  776;  Holladay  v.  Frisbie, 
15  Gal.  630;  Touchard  v.  Touchard,  5 
Cal.  306;  Andrews  'v.  Pratt,  44  Cal.  309; 
Dill.  Mun.  Corp.  (4th  ed.),  ^  575;  Kyd 
Corp.  108;  Ang.  &  A.  Corp.,  §  187. 

See  as  to  effect  of  authority  given 
mayor  of  city  to  sell  "lot  or  lots''  "block 
or  blocks"  of  the  city.  Laredo  v.  Mac- 
donnell,  52  Tex.  511.  And  see  as  to  au- 
thority to  donate  lands  and  buildings  to 
county  to  induce  relocation  of  county 
seat.  Brockman  v.  Creston  (Iowa, 
1890),  44  N.  W.  Rep.  822. 

A  city  incorporated  under  the  general 
law  of  Indiana  has  the  right  to  sell  stock 
subscribed  by  it  in  the  capital  stock  of  a 
water  works  company,  and  as  an  inci- 
dent to  decide  upon  the  terms  of  sale. 
Terre  Haute  v.  Terre  Haute  Water 
Works  Co.,  94  Ind.  305;  5  Am.  &  Eng. 
Corp.  Cas.  421.  And  where  real  estate 
is  vested  absolutely  in  the  commissioners 
of  a  county  for  public  purposes,  they 
may  dispose  of  it  in  the  same  manner  as 


an  individual  could.  Reynolds  v.  Com- 
"  missioners  of  Stark  Co.,  5  Ohio  204. 
And  where  lands  of  private  persons  are 
taken  for  public  purposes  (city  alms 
house)  by  virtue  of  the  right  of  eminent 
domain,  and  pursuant  to  an  act  of  the 
legislature,  and  a  just  compensation  is 
duly  paid  therefor,  no  reversionary  es- 
tate remains  in  the  representatives  of 
the  owner,  and  the  property  so  acquired 
maj'  be  converted  to  other  purposes 
(laid  out  into  city  lots  and  sold  at 
auction)  than  those  for  which  it  was 
acquired.  Hayward  v.  Mayor  etc.  of 
New  York,  7  N.  Y.  314.  But  where 
the  general  assembly  of  a  State  confers 
upon  a  corporation  the  power  to  sell 
certain  property  originally  donated  by 
the  State  to  the  corporation,  and  enu- 
merates the  objects  for  which  such  sale 
may  be  made,  it  is  not  competent  for 
the  corporation  to  dedicate  such  prop- 
ert3'  to  public  use.  Wright  v.  Victoria, 
4  Tex.  375. 

If  a  board  of  supervisors  sell  the 
stock  owned  by  the  county  in  a  railroad 
corporation,  in  pursuance  of  a  law  au- 
thorizing such  board  to  do  so,  its  indi- 
vidual members  are  not  entitled  to  any 
extra  pay  for  the  services  thus  rendered. 
Andrews  v.  Pratt,  44  Cal.  309. 

The  "glebe  lots,"  in  Vermont,  cannot 
be  conveyed  in  fee  by  the  selectmen  of 
the  town;  but  they  may  lease  them. 
Bush  V.  Whitney,  i  Chip.  (Vt.)  369. 

The  power  to  sell  lands  granted  to 
the  common  council,  held  not  to 
include  the  power  to  make  a  deed  of 
trust,  or  place  the  property  committed 
to  their  custody  in  charge  of  others,  foi 
the  term  of  three  years,  with  power  to 
sell  as  they  may  deem  advisable.  Smith 
V.  Morse,  2  Cal.  524. 

Condition  in  Grant  by  Municipality. — 
A  city  corporation  by  deed  conveyed 
certain  water  lots  to  a  company  for  a 
nominal  sum,  on  condition  that  they 
should  within  one  year  erect  a  break- 
water in  front  of  the  lots,  under  direc- 
tion of  citj'  councils,  and  within  two 
years  a  substantial  bloomery  thereon. 
The  breakwater  was  built,  but  failing  to 
erect  the  bloomery  within  the  time,  the 
city  councils  permitted  them  to  build  a 
blast  furnace  instead,  and  extended  the 
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creti9nary  power,  cannot  be  annulled  for  the  reason  that  the  bar- 
gain  was  improvident.*  Municipal  corporations  hold  the  titles  to 
streets,  alleys,  public  squares,  wharves,  etc.,  in  trust  for  the  pub- 
lic ;  and  upon  principle,  such  trust  property  can  no  more  be  dis- 
posed of  by  the  corporation  than  can  any  other  trust  property 
held  by  an  individual.*     And  where  land  in  a  municipality  has 


time  for  construction.  No  furnace  wa? 
built,  and  the  city  brought  ejectment 
for  the  lots,  -which,  meanwhile,  after  the 
failure  of  the  company,  had  passed  into 
other  hands.  Held,  that  the  citv  was 
not  entitled  to  recover,  for  the  grant 
was  in  fee  simple  with  but  two  con- 
ditions annexed,  one  of  which  had  been 
performed,  and  the  other  expressly  dis- 
pensed with,  and  waived  by  the  grantor, 
plaintiff.  Sharon  Iron  Co.  v.  Erie,  41 
Pa.  St.  341. 

Tide  Way. — Title  of  the  city  of  New 
York  to  the  lands  between  high  and 
low  water  mark,  known  as  tide  way, 
considered,  with  reference  to  the  power 
of  the  corporation  to  convey  in  fee; 
and  effect  of  its  grants  of  lots  comprised 
in  those  lands,  determined.  Towle  v. 
Remsen,  70  N.  Y.  303. 

1.  Terre  Haute  v,  Terre  Haute  Water 
Works  Co.,  94  Ind.  305;  5  Am.  &  Eng. 
Corp.  Cas.  421. 

Discretion  of  Commissioners. — Under 
Cal.  Stat.  185 1 — imposing  certain  trust 
upon  the  commissioners  of  the  funded 
debt  of  San  Fancisco — the  commis- 
sioners are  the  exclusive  judges  of  the 
necessity  for  the  sale  or  lease  of  the 
property  of  the  city  held  by  them  in 
trust,  until  the  trust  is  finally  closed; 
and  their  action  cannot  be  interfered 
with,  nor  their  discretion  be  controlled 
by  the  city  or  its  assignee,  except  upon 
the  ground  of  fraud,  or  a  gross  abuse  of 
discretion  b3'  the  trustees.  Ellis  v. 
Commissioners  of  Funded  Debt,  38 
Cal.  629. 

Contract  to  Convey. — A  vote  of  the 
common  council  of  a  municipal  corpo- 
ration that  they  will  grant  a  petition  for 
a  conveyance  of  land,  upon  condition 
that  the  proposed  grantee  should  re- 
lease certain  claims,  followed  b}'  his 
giving  notice  to  them  of  his  willingness 
to  do  so,  if  it  be  assumed  to  amount  to 
a  contract  binding  on  the  corporation, 
will  not,  in  case  of  a  breach,  sustain  an 
action  for  damages  by  the  heirs  of  the 
proposed  grantee;  nor  will  a  court  of 
equity,  after  the  lapse  of  70  years,  com- 
pel specific  performance.  Van  Zandt 
V.  Mayor  etc.  N.  Y.,  8  Bosw.  (N.  Y.) 
375- 


2.  Trust  Property. — Ransom  v.  Boal, 
29  Iowa  68;  4  Am.  Rep.  195;  State  v. 
Woodward,  23 Vt.  92 ;  Com.  v.  Alburger, 
I  Whart.  (Pa.)  469;  Alton .t;.  Illinois 
Trust  Co.,  12  III.  3S;  52  Am.  Dec.  479; 
Illinois  etc.  R.  &  Canal  Co.  v.  St.  Louis 
etc.  EI.  Co.,  2  Dill.  (U.  S.)  70;  People  v. 
Albany,  4  Hun  (N  Y.)  675;  Milhan  v. 
Sharp,  28  Barb.  (N.  Y.)  228;  27  N.  Y. 
611;  Ziques  v.  Bujac,  7  La.  An.  498; 
Augusta  V.  Perkins,  3  B.  Mon.  (Ky.) 
437;  Marine  Ins.  Co.  v.  St.  Louis  etc. 
R.  Co.,  41  Fed.  Rep.  643;  San  Fran- 
cisco V.  Itsell,  80  Cal.  57.  Compare 
Dempsey  v,  Burlington,  66  Iowa  687. 

Trustees  of  towns  have  no  authority 
to  convey  the  streets,  alleys  or  public 
grounds,  and  such  conveyances  are  ab- 
solutely void.  Giltner  v.  Trustees  of 
Carrollton,  7  B.  Mon.  (Ky.)  680;  Buck- 
ner  v.  Augusta,  i  A.  K.  Marsh.  (Ky.) 
9;  Kennedy  v.  Covington,  8  Dana 
(Ky.)  50;  Augusta  v.  Perkins,  3  B.  Mon. 
(Ky.)  437,  So,  although  the  legal  title 
to  a  public  square  in  a  city  is  vested  in 
the  corporation,  it  holds  subject  to  the 
trusts  in  favor  of  the  community,  and 
is  but  the  conservator  of  the  title  and 
soil,  and  has  no  power  or  authority  to 
sell  and  convey  the  same  for  private 
purposes.  Com.  v.  Rush,  14  Pa.  St. 
186.  And  an  ordinance  by  which  the 
municipal  authorities,  undertake,  with- 
out express  legislative  authority  there- 
for to  surrender  to  a  private  qorporation 
or  person  their  control  over  a  public 
wharf  for  a  fixed  period,  as  an  ordinance 
giving  to  private  persons  the  right 
to  occupy  a  portion  of  the  public  wharf 
with  a  grain  elevator  for  fifty  years, 
without  reserving  the  right  to  resume 
possession  and  regulate  charges,  is  void. 
Illinois  etc.  R.  &  C.  Co.  v.  St.  Louis  etc. 
El.Co.,  2Dill.  (U.S.)  70.  But  the  proper 
constituted  authorities  of  a  count}'  have 
the  power  to  sell  and  convey  real  estate 
owned  by  the  county,  although  such 
real  estate  may  have  been  purchased 
for  the  purpose  of  erecting  thereon  a 
court  house  and  other  county  buildings. 
Warren  Co.  v.  Pattersort,  56  111.  iii. 
See  also  Philadelphia  i".  Philadelphia  R. 
Co.,  58  Pa.  St.  253. 

As  to  power  of  the  mayor  of  Macon, 
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been  dedicated  by  the'  proprietor  to  the  pubHc,  and  the  city  by 
an  ordinance  has  directed  it  to  be  sold,  a  private  citizen,  if  in- 
jured in  his  individual  rights  with  respect  to  his  property,  may 
prosecute  a  suit  and  enjoin  the  city  from  carrying  the  ordinance 
into  execution.' 

{If)  Method  of  Disposition. — Where  the  mode  of  disposing  of 
the  property  of  a  municipal  corporation  is  pointed  out  by  the 
charter  or  by  general  law,  it  is  restrictive,  and  no  other  mode  can 
be  followed.^  And  a  restriction  upon  the  sale  of  property  be- 
longing to  a  municipal  corporation  by  the  common  council  there- 


Ga.,  to  convey  to  the  owners  of  city 
lots  lands  formerly  streets  or  common 
lands,  lying  in  front  of  such  lots.  See 
Bazemore  v.  Davis,  55  Ga.  504. 

As  to  the  right  of  a  city  to  appropri- 
ate a  burial  ground  originally  deeded  to 
it  for  that  purpose,  for  any  other  pur- 
pose, see  Rousseau  v.  Troy,  49  How. 
(N.  Y.)  Pr.  492, 

As  to  power  of  the  trustees  to  lease 
the  common  of  the  town,  and  validity 
of  a  lease  executed  in  the  name  of  the 
trustees,  and  not  in  the  corporate  name 
of  the  town,  see  McDonald  v.  Schnei- 
der, 27  Mo.  405. 

Abandoned  Court  House. — Upon  land 
donated  to  a  parish  a  court  house  was 
built.  The  parish  was  divided  and  the 
court  house  abandt)ned.  It  was  falling 
to  ruin.  Held,  that  the  police  jury 
could  not,  without  legislative  sanction, 
sell  the  property;  but  that,  before  the 
parish  could  recover  it  from  the  pur- 
chaser by  action,  it  must  reimburse  him, 
he  having  paid  the  purchase  price. 
West  Carroll  Parish  v.  Gaddis,  34  La. 
An.  928. 

School  Lands. — Power  of  the  city, 
under  the  act  of  incorporation  to  sell  and 
dispose  of  its  school  lands,  and  to  con- 
vey such  lands  by  way  of  exchange  and 
compromise,  and,  validity  of  such  an 
exchange.  Bowlin  v.  Furman,  28  Mo. 
427. 

1.  Cummings  v.  St.  Louis,  90  Mo. 
259.  But  one  not  a  resident  of  a  town  and 
showing  no  interest  in  common  lands  of 
the  town  has  no  standing  in  a  court  to 
restrain  the  town  and  the  trustees  of  its 
common  lands  from  disposing  of  certain 
of  them  except  to  plaintiff.  Furey  v. 
Gravesend,  104  N.  Y.  405.  But  in 
Iowa  it  is  held  that  a  non-resident  as 
well  as  a  resident  taxpayer  may  main- 
tain an  action  to  restrain  an  unlawful 
attempt  by  a  city  to  dispose  of  its  prop- 
erty on  the  ground  of  the  consequent 
prejudice  to  his  rights  as  a  taxpayer, 
without  regard  to  the  value  of  his  prop- 


erty. Brockman  v.  Creston  (Iowa, 
1S90).  44  N.  W.  Rep.  822, 

2.  McCracken  v,  San  Francisco.  16 
Cal.  591,  relating  to  sale  of  city  slip 
property.  This  case  is  commented  upon 
and  construed  in  Pimental  v.  San  Fran- 
cisco, 21  Cal.  351;  Grogan  -•.  San 
Francisco,  i8  Cal.  590;  Hezro  v.  San 
Francisco.  33  Cal.  134;  Satterlee  v. 
San  Francisco,  23  Ca.1,  314;  Middle- 
town  Savings  Bank  v.  Dubuque,  15 
Iowa  394. 

Where  the  charter  of  a  city  requires 
any  sale  or  lease  of  the  real  estate  of 
the  city  to  be  made  at  public  auction  to 
the  highest  bidder,  an  ordinance  making 
a  lease  of  a  portion  of  the  city's  realty, 
upon  the  payment  of  a  rent  reserved,  is 
void.  San  Francisco  etc.  R,  Co.  v. 
Oakland,  43  Cal.  503.  But  where  the 
mayor  and  council  of  a  citv  sold  land  at 
private  sale  instead  of  at  public  sale, 
after  notice  as  the  statute  required,  and 
the  property'  brought  its  full  market 
value  and  there  was  no  fraud — heJd^ 
that  the  title  passed.  Newbold  v. 
Glenn,  67  Md.  489. 

In  Still  V.  Lansingburg,  16  Barb.  (N. 
Y.)  107,  it  appeared  that  the  charter  of 
the  village  contained  a  provision  that 
none  of  its  real  estate  sliould  be  sold 
without  the  consent  of  the  freeholders, 
and  other  legal  voters  of  the  village. 
Held,  that  a  deed  executed  by  the  vil- 
lage trustees  without  such  consent  was 
void. 

In  JVeTV  Hampshire,  lands  belonging 
to  a  town  may  be  conveyed  by  a  deed, 
in  the  name  of  a  duly  authorized  agent. 
Cofran  v.  Cockran,  5  N.  H.  458. 

The  vote  of  a  town  to  convej'  land, 
according  to  an  article  in  the  warrant 
for  town  meeting,  accompanied  by 
entrj'  in  pursuance  of  such  note,  is  evi- 
dence of  title,  without  deed.  Copp  v. 
Neal,  7  N.  H.  275. 

"KeasonaWe  Rent." — Under  N.  Y. 
Laws  1873,  ch.  335,  §  18,  providing  that 
the  common  council  of  New  York  city 
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of,  is  also  a  restriction  upon  the  conveyance  thereof.^  Where 
the  corporate  board  of  a  city  has  been  given  authority  by  the 
legislature  to  convey  its  lands,  a  majority  of  the  members  of  such 
board  may  make  the  conveyance.^ 

An  ordinance  of  a  town,  not  under  the  seal  of  the  corporation, 
and  not  expressing  a  consideration,  and  not  delivered  to  the  par- 
ties claiming  under  it,  does  not  amount  to  a  conveyance,  nor 
color  of  title. 3 

(c)  Presumption  of  Regularity. — Where  a  municipal  corporation 
duly  authorized  thereto,  executes  a  conveyance  of  real  estate 
which  is  regular  on  its  face,  it  will  be  presumed  to  have  been  exe- 
cuted in  pursuance  of  that  authority,  and  hence  it  is  unnecessary 
for  any  one  claiming  under  it  to  produce  the  special  resolution 
or  ordinance  authorizing  the  execution.* 


shall  have  no  power  to  "make  a  lease  of 
any  real  estate  or  franchise,  save  at  a 
reasonable  rent,"  the  decision  of  the 
question,  as  to  whether  or  not  the  rent 
reserved  is  reasonable,  is  left  to  the  dis- 
cretion of  the  common  council;  and,  in 
the  absence  of  fraud  or  collusion,  its 
decision  on  that  question  is  final  and 
conclusive.  Schanck  zk  Mayor  etc.  of 
New  York,  17  N.  Y.  Supreme  Ct.  124. 

1.  Middletown  Sav.  Banlf  v.  Du- 
buque, 15  Iowa  394. 

2.  San  Diego  v.  San  Diego  etc.  R. 
Co.,  44  Cal.  106. 

Conveyance  by  Oflcer — Authority. — If 
a  levy  be  made  by  virtue  of  an  execu- 
tion in  favor  of  "H  M,  treasurer  of  the 
town  of  P.,"  J  B,  his  successor  in  Ihe 
office  of  treasurer,  without  any  special 
authority  from  H  M,  or  from  the  town, 
cannot,  by  his  deed,  transfer  the  title  to 
the  land  levied  upon.  Merrill  v.  Bur- 
bank,  23  Me.  538.  Where  the  city 
charter,  which  is  a  public  law,  author- 
izes the  appointment  of  a  mayor  fro 
temfore,  a  deed  offered  in  evidence, 
purporting  to  have  been  executed  by 
such  an  officer,  on  which  the  seal  of  the 
corporation  is  duly  affixed,  and  the  ex- 
ecution duly  attested  by  the  recorder, 
and  which  was  properly  acknowledged 
and  recorded,  the  officer  certifj'ing  in 
the  acknowledgment  that  the  person 
executing  the  deed  for  the  corporation 
was  personally  known  to  him  as  the 
identical  person  whose  name  is  affixed 
to  the  deed  as  president  pro  tempore  of 
the  city  council  and  acting  mayor  of 
the  city,  and  that  he  acknowledged  the 
instrument  to  be  his  voluntary  act  and 
deed  as  such  president  and  acting 
mayor,  etc.,  shows,  frima  facie,  that  the 
party   thus  executing  such  deed  was  at 


the  time  the  acting  mayor  of  the  city, 
and  maj'  be  admitted  in  evidence  with- 
out further  proof  as  to  the  official  char- 
acter oi  such  acting  mayor.  Middleton 
Savings  Bank  v.  City  of  Dubuque,  19 
Iowa,  467.  See  also  San  Diego  v.  San 
Diego  R.  Co.,  44  Cal.  106;  Clark  v. 
Pratt,  47  Me.  5s;  Ward  v.  Bartholo- 
mew, 6  Pick.  (Mass.)  409.  And  see 
Public  Officers. 

3.  Beaufort  v.  Duncan,  i  Jones,  L.  (N. 
Car.)  239.  And  see  Coburn  v.  Ellen- 
wood,  4  N.  H.  99;*Cofran  v.  Cochran, 
S  N.  H.  458;  Grant  v.  Davenport,  18 
Iowa,  179. 

When  a  citj'  b}'  its  ordinances  has 
released  all  its  rights  in  certain  prem- 
ises to  the  owner,  and  the  latter's 
grantees  have  occupied  and  improved 
the  same  on  the  faith  of  such  ordinances, 
the  city  is  i  estopped  from  claiming  the 
land.  Grant  v.  Davenport,  18  Iowa 
179. 

4.  Chouquette  v.  Bards,  33  Mo.  249. 
Dill.  Mun.  Corp.  (4th  ed.),  §  581. 

Thus  where  a  resolutioh  of  the  city 
council  directed  the  mayor  to  execute 
a  deed  to  the  legal  representatives  of  L, 
and  he  made  the  conveyance  toC  with- 
out stating  that  C  was  the  legal  repre- 
sentative of  L,  but  the  deed  recited  that 
it  was  made  under  a  compromise  sale, 
in  pursuance  of  the  resolution  of  the 
city  council,  naming  the  date  when  the 
resolution  was  approved,  it  was  held 
that  the  deed  must  be  considered/;-; ma 
facie  evidence  of  title.  Jamison  v. 
Fopiana,  43  Mo.  565. 

But  a  purchaser  of  property  from  a 
municipal  corporation,  under  a  void 
sale,  who  has  acquired  from  the  cor- 
poration, by  virtue  of  the  sale,  neither 
title  nor  possession  to  the  property,  is 
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5.  Judicial  Seizure  of  Property  and  Revenues. — By  the  common 
law  of  the  New  England  States,  derived  from  immemorial  usage, 
the  estate  of  any  inhabitant  of  a  county,  town,  territorial  parish 
or  school  district,  is  liable,  to  be  taken  on  execution  of  a  judg- 
ment against  the  corporation. *  In  these  States,  payment  of  such 
a  judgment  is  not  compelled  by  mandamus  against  the  corpora- 
tion as  in  other  parts  of  the  United  States.'  This  method  of 
enforcing  judgments  against  these  corporations  has  been  held  to 
be  perfectly  constitutional.^      In  the  States  other  than  those  of 


not  required  to  con  vey  back  or  transfer 
either  to  the  corporation  prior  to  the 
commencement  of  an  action  to  recover . 
back   the   purchase  money.     Herzo   v. 
San  Francisco,  33  Cal.  134. 

1.  Execution  Against  Inhabitants. — 
Beardsley  v.  Smith,  16  Conn.  368;  41 
Am.  Dec.  148;  Beers  f.  Botsford,3  Day 
(Conn.)  159;  Hawkes  v.  Kennebeck,  7 
Mass.  461;  Chase  v.  Merrimack  Bank, 
19  Pick.  (Mass.)  564:  31  Am.  Dec.  163; 
Gaskill  V  Dudley,  6  Mete.  (Mass.)  546; 
39  Am.  Dec.  750;  Riddle  v.  Proprietors 
of  Locks  &  Canals,  7  Mass.  187;  5  Am. 
Dec.  35;  Fourth  School  District  v, 
Wood,  31  Mass.  19S;  Brewer  z\  New 
Gloucester,  14  Mass.  216;  Marc^'  v, 
Clark,  17  Mass,  330;  Merchants'  Bank  v. 
Cook,  4  Pick.  Mass.  414;  Hill  v.  Boston, 
122  Mass.  349;  23  Am.  Rep.  332;  Adams 
».  Wiscasset  Bank,  i  Me.  361;  10  Am. 
Dec.  88;  Fernald  v.  Lewis,  6  Me.  264; 
Baileyville  v.  Lowell,  20  Me.  178;  Spen- 
cer V.  Brighton,  49  Me.  326;  Hayford 
V.  Everett,  68  Me.  507;  Shurtleflf  -v. 
Wiscasset,  74  Me.  130;  Eames  v.  Sav- 
age, 77  Me.  212;  9  Am.  &  Eng.  Corp. 
'Cas.  627;  52  Am.  Rep.  571.  This 
method  of  enforcing  judgments  is  also 
authorized  by  statute  in  some  of  the 
New  England  States. 

Origin  of  tlie  Practice. — In  Eames  v. 
Savage,  77  Me.  212;  9  Am.  &  Eng. 
Corp.  Cas.  627;  52  Am.  Rep.  571,  it  is 
said  that  the  practice  of  bringing  suits 
against  a  political  division  or  munici- 
pal organization  and  collecting  the 
judgment,  from  the  individuals  com- 
posing it,  is  believed  to  have  existed  in 
England,  and  to  have  been  brought 
thence  to  New  England.  Actions 
against  "the  hundred,"  were  known  as 
far  back  as  Edw.  I.,  Stat.  13;  Edw.  I,  ch. 
2;  3  Comyn's  Dig.,  "Hundred,"  ch.  2. 
As  "the  hundred"  had  no  property  ex- 
cept that  of  individuals,  the  'judgments 
must  have  been  collected  from  the  indi- 
viduals. In  Russell  v.  Men  of  Devon, 
2  T.  R.  667,  Lord  Kenyon  said,  that 
indictments  against  counties  were  sanc- 


tioned by  the  common  law,  though  they 
would  be  levied  on  the  men  of  the 
county.  In  Atty.  Gen.  v.  Exeter,  2 
Russ.  45,  the  chancellor  said:  "If  the 
fee  farm  was  charged  on  the  whole 
place  called  Exeter,  he  who  was  entitled 
to  the  rent  might  have  demanded  it  from 
any  one  who  had  a  part  of,  or  in  the 
city,  leaving  the  person  who  was  thus 
called  on  to  obtain  contributions  from 
the  other  inhabitants  as  best  he  could." 
In  Ne-w  England  the  practice  obtained 
from  the  earliest  times  without  any 
statute.  "About  the  3'ear  1790,  one 
Gatehill  was  imprisoned  on  an  ex- 
ecution against  the  town  of  Marblehead 
for  a  debt  the  town  owed."  5  Dane's 
Abr.,  ch.  143,  art.  5,  §§  10  and  11,  p. 
158.  Mr.  Dane,  as  early  as  his  Abridg- 
ment, said  the  practice  was  justified  "by 
immemorial  usage."  Ibid.  The  prac- 
tice has  been  regarded  as  settled  law  in 
Massachusetts,  and  has  been  repeatedly 
alluded  to  in  the  opinions  of  the  courts, 
as  sanctioned  by  immemorial  usage. 
Riddle  v.  Proprietors  of  Locks  &  Ca- 
nals, 7  Mass.  1S7;  5  Am.  Dec.  35; 
Fourth  School  Dist.  v.  Wood,  13  Mass. 
198;  Brewer  -r'.  New  Glouster,  14  Mass. 
216;  Marcy  f.  Clark,  17  Mass.  330,  335; 
Merchants'  Bank  v.  Cook,  4  Pick. 
(Mass.)  414;  Chase  x>.  Merrimack  Bank, 
19  Pick.  (Mass.)  568;  31  Am.  Dec.  163; 
GaskiU  V.  Dudley,  6  Mete.  (Mass.)  546; 
39  Am.  Dec.  750;  Hill  v.  Boston,  122 
Mass.  344;  23  Am.  Rep.  332. 

Kecovery  from  Town. — The  owner  of 
real  estate  which  has  been  seized  and 
sold  on  an  execution  against  the  town 
in  which  he  resides,  cannot  recover  the 
value  thereof  from  the  town,  under  Me. 
Rev.  Stat.  ch.  84,  ^31,  where,  by  reason 
of  noncompliance  with  the  statute  re- 
quirements, no  title  has  been  vested  by 
the  levy.  Crafts  v.  EUiotsville,  47  Me. 
141. 

2.  Chase  v.  Merrimack  Bank,  19 
Pick.  (Mass.)  568;  31  Am.  Deq,  163; 
Beers  v.  Botsford,  3  Day  (Conn.)  159; 
Beardsley  v.   Smith,  16  Conn.   368;  4 
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New  England,  it  is  held  that,  in  the  absence  of  express  statutory 
provision,  private  property  cannot  be  taken  for  corporate  debts. * 
It  is  everywhere  admitted  that  the  property  of  a  municipal 
corporation  which  is  essentially  public  in  its  nature,  and  which  the 
corporation  holds  in  trust  for  the  public — such  as  streets,  public 
squares,  public  buildings,  water  works,  etc.,  property  necessary  to 
the  exercise  of  its  functions — cannot  be  sold  to  satisfy  the  debts  of 
the  corporation.  The  property  so  held  by  the  city  can  only  be 
used  for  the  purposes  for  A\hich  it    was  dedicated.**     But   as   to 


Am.  Dec.  148.  The  Maine  courts  have 
repeatedly  recognized  it  as  long  estab- 
bllshed,  and  as  in  harmony  with  the 
State  constitution.  Adams  v.  Wis- 
cassett  Bank,  i  Me.  361;  10  Am.  Dec. 
88;  Fernald  v.  Lewis,  6  Me.  264;  Bailey- 
ville  V.  Lowell,  20  Me.  178,  181;  Spen- 
cer V.  Brighton,  49  Me.  326;  Hayford  v. 
Everett,  68  Me.  507;  ShurtleflF  v.  Wis- 
casset,  74  Me.  130.  The  Maine  statute 
authorizing  this  process  is  not  in  con- 
flict with  the  14th  amendment  of  the 
United  States  constitution.  Eames  v. 
Savage,  77  Me.  213;  52  Am.  Rep.  571; 
9  Am.  &  Eng.  Corp.  Cas.  627. 

1.  Lyon  V.  Elizabeth,  43  N.J.  L.  158; 
Meriwether  v.  Garrett,  102  U.  S.  472. 
In  Horner  v.  Coffey,  25  Miss.  434,  a 
town  was  incorporated  with  the  usual 
powers  of  contracting,  suing  and  being 
sued,  and  levying  taxes.  A  judgment 
was  recovered  against  the  corporation, 
on  which  execution  v^as  returned  nulla 
hona.  The  corporation  refused  to  levy 
a  tax  to  pay  the  judgment,  and  thereupon 
the  creditor  issued  another  execution, 
and  levied  upon  the  private  property  of 
the  inhabitants.  The  court  restrained 
the  proceedings,  holding  that,  in  the  ab- 
sence of  express  provision  private  prop- 
erty could  not  be  taken  for  corporate 
debts.  The  same  doctrines  are  held  in 
Alabama.  Miller  v.  Mc Williams,  50 
Ala.  4(27;  20  Am.  Rep.  297.  There  the 
court  observes:  "The  authority  that 
contracts  the  debt  should  attend  to  its 
liquidation.  After  the  amount  of  the  li- 
ability is  fixed  by  judgment  against  the 
■corporation,  and  execution  issued  on 
■such  judgment  is  returned  'no  property' 
found,'  then  it  becomes  the  duty  of  the 
corporate  government  to  levy  and  col-  ' 
lect  such  a  tax  as  rnay  be  necessary  to 
■discharge  the  judgment  thus  existing. 
If  they  fail  to  do  this,  mandamus  is  the 
proper  remedy." 

2.  Meriwether  v.  Garrett,  102  U.  S. 
472.  The  property  of  a  municipal  cor- 
poration necessary  to  the  exercise  of  its 
functions,  such  as  markets,  prisons,  etc., 
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or  property  which  has  been  destined 
and  set  apart  by  an  act  of  the  legis- 
lature as  a  permanent  revenue,  or 
source  of  permanent  revenue  for  the 
coi-poration,  cannot  be  seized  or  sold 
on  execution  against  it.  Lj'on  v. 
Elizabeth,  43  N.J.  L.  158;  New  Orleans 
V.  Morris,  3  Woods  (U.  S.)  103.  Thus 
a  public  square  of  a  city  is  held  by  the 
corporation  in  trust  for  the  public,  and 
cannot  be  sold  on  execution  against  the 
city  for  its  general  indebtedness.  Ran- 
som V.  Boal,  29  Iowa,  68;  4  Am.  Rep. 
195;  Alton  V.  Illinois  Trust  Co.,  12  III. 
38;  52  Am.  Dec.  479;  Alves  v.  Town  of 
Henderson,  16  B.  Mon.  (Ky.)  131;  Pres- 
ident etc.  •».  Indianapolis,  12  Ind.  620. 
And  a  court  house  and  jail  of  a  parish 
are  not  the  subjects  of  seizure.  .Police 
Jur3'  of  West  Baton  Rouge  v.  Michael, 
4  La.  An.  84.  An  Iowa  statute  pro- 
vided that  "public  buildings  owned  by 
the  State,  or  any  county,  city,  school 
district  or  other  civil  corporation,  and 
any  other  public  propei'ty  which  is  nec- 
essary and  proper  for  carrying  out  the 
general  purpose  for  which  any  such 
corporation  is  organized,  are  exempt 
from  taxation."  Held  that  a  judgment 
against  a  city  was  not  a  lien  upon 
premises  owned  by  it,  and  used  for  hos- 
pital purposes.  Davenport  v.  Peoria 
M.  &  F.  Ins.  Co.,  17  Iowa  276.  And, 
generally,  the  property  of  a  municipal 
corporation  in  the  use  of  the  munici- 
pality for  the  public,  or  held  for  future 
use  for  the  public,  is  not  subject  to  levy 
and  sale  under  execution.  Water 
works  owned  by  a  city  cannot  be  sold. 
NcAv  Orleans  v.  Morris,  105  U.  S.  600. 
Accordingly  a  house  and  lot  owned' 
by  a  city  formerly  used  by  them  for  a 
fire  engine,  and  still  held  for  the  like 
future  use,  is  exempt  from  execution. 
Curry  v.  Mayor  etc.  of  Savannah,  64  Ga. 
290;  37  Am.  Rep.  74.  Land  held  by  a 
city  for  specific  public  uses  cannot  be 
levied  upon  to  satisfy  the  private  claim 
of  an  individual.  Leonard  v.  Reynolds, 
7  Hun  (N.  Y.)  73. 
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other  property  possessed  by  the  corporation  the  cases  are  con- 
flicting. By  some  of  them  it  is  held  that  all  the  property  of  a 
municipal  corporation  is  held  for  public  use  and  for  the  benefit 
of  the  population,  subject  to  the  municipal  jurisdiction  ;  and  an 
execution  of  a  ju(4gment  against  a  municipal  corporation  will  not 
lie.''  Other  courts  hold  that  there  is  such  a  thing  as  the  private 
property^  of  municipal  corporations,  which  they  xDwn  for  profit 
and  which  is  charged  with  no  public  trusts  or  uses.  This,  it  is 
said,  may  be  sold  on  execution  against  them.^     At  least  the  leg- 


Right  of  the  mayor  and  council  of  the 
city  to  bring  a  bill  in  equity,  claiming 
as  previously  dedicated  to  public  uses, 
lands  situated  in  the  cit^-  Avhich  had 
been  levied  on  by  the  creditors  of  a 
railroad  company  as  the  property  of  the 
company.  Cox  v.  Mayor  etc.  of  Grif- 
fin, 18  Ga.  728. 

A  school  building  and  the  land  on 
which  it  is  situated  cannot  be  sold  on 
execution  by  a  judgment  creditor  of  the 
city  board  of  education.  State  v.  Tiede- 
mann,  69  Mo.  306;  33  Am.  Rep.  498. 

A  police  boat,  owned  and  used  by  a 
city  for  public  purposes,  cannot  be  sub- 
jected to  a  libel  in  rem  without  consent 
of  the  city.  The  fact  that  it  is  also  a 
harbor  master's  boat,  and  thus  brings 
the  city  indirect  profit,  does  not  alter 
the  case.  The  Protector,  20  Fed.  Rep. 
207. 

An  li^junction  obtained  by  a  city  to 
restrain  a  levy  of  an  exe<;ution  upon 
property  devoted  to  public  uses  was  not 
equivalent  to  an  adjudication  of  the  in- 
validity of  the  judgment.  Mariner  v. 
Mackey,  25  Kan.  669. 

1.  Darling  v.  Baltimore,  51  Md.  i; 
Virden  v.  Fishback,  9  111.  App.  82; 
Oluey  w.  Harvey,  50  111-453;  59  Am. 
Dec.  530;  Chicago  v.  Halsey,  25  111. 
595;  Elrod  V.  Town  of  Bernadotte,  53 
in.  368;  Morrison  v.  Hinkson,  87  111. 
587;  29  Am.  Rep.  77;  Crane  v.  Fond  du 
Lac,  16  Wis.  196. 

A  plaintiff  who  has  obtained  a  judg- 
ment against  a  county  is  not,  under  the 
laws  of  North  Carolina,  entitled  to  an 
execution  thereon.  His  remedy  is  by 
a  writ  oi  mandamus  against  the  board 
of  commissioners  of  the  county,  to  com- 
pel them  to  levy  a  tax,  for  the  satisfac- 
tion of  the  judgment.  Goach  v.  Greg- 
ory. 65  N.  Car.  143;  Lutterloh  v.  Cum- 
berland Co.,  65  N.  Car.  403.  And  see 
Winslow  V.  Perquimans  Co.,  64  N. 
Car.  318. 

Lands  held  by  a  municipal  corpora- 
tion for  public  purposes,  and  ground 
rents  which  are  part  of  the  public  reve- 


nues, cannot  be  levied  on  or  sole  ^n 
execution.  And  public  land  on  a  navi- 
gable river,  in  a  city  used  by  the  public 
for  wharf  and  levee  purposes, is  not  sub- 
ject to  seizure  and  sale  on  execution. 
Klein  v.  New  Orleans,  99  U.  S.  149. 

Where  a  city  prescribes  the  manner  in 
which  a  judgment  against  a  municipal 
corporation  is  to  be  enforced,  it  is  errcM" 
to  award  an  execution  on  such  a  judg- 
ment. ■  Cairo  V.  Allen,  3  111.  App.  398. 

A  judgment  against  a  municipal  cor- 
poration is  not  a  lien  upon  its  real 
estate;  and  this,  because  no  execution 
can  issue  against  the  defendant's  land 
upon  such  a  judgment.  Schatfer  v. 
Cadwallader,  36  Pa.  St.  126.  See  Man- 
damus. 

-2.  Private  Property.  —  "  Whatever 
property,  such  as  court  house,  prison, 
and  the  like,  which  became  necessary 
or  useful  to  the  administration  of  the 
municipal  government,  and  is  devoted 
to  that  use,  is  exempt  from  State  taxa- 
tion; but  whatever  is  not  so  used,  but 
is  owned  and  used  by  Louisville  in  its 
social  or  commercial  capacity  as  a 
private  corporation,  and  for  its  own 
profit,  such  as  vacant  lots,  market 
houses,  fire  engines,  and  the  like,  is 
subject  to  taxation.  If,  however,  as 
just  indicated,  the  property  owned  by 
the  city  as  a  private  corporation  is  not 
used  for  profit  to  the  city,  but  is  dedi- 
cated to  charity,  it  is  not  constructively 
subject  to  taxation  under  any  existing 
law."  Louisville  v.  Com.,  i  Duv.  (Ky.) 
295,  298;  85  Am.  Dec.  624. 

In  relation  to  public  places  in  a  city, 
both  corporators  and  the  public  are 
represented  by  the  municipal  authori- 
ties, a  final  judgment  against  whom, 
decreeing  a  place  claimfed  as  locus 
fuhlicus  to  be  private  property,  should 
estop  the  adjacent  proprietors  and  all 
persons  else  from  again  litigating  the 
question.  Xiques  v.  Bujac,  7  La.  An. 
498. 

3.  Brown  v.  Gates,  14  W.  Va.  131; 
Birmingham   v.  Rumsey,  63  Ala.  352; 
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isiature  may,  in  its  discretion,  constitutionally  subject  such  prop- 
erty to  seizure  and  sale  upon  execution  for  the  debts  of  the  cor- 
poration.^ 

The  public  revenues  of  a  municipal  corporation  cannot  be 
subjected  to  seizure  under  judicial  process^  either  in  the  hands  of 
the  taxpayers,  or  in  the  treasury,  or  in  transit  thereto.  This  is 
so,  because  municipal  corporations,  being  the  local  agencies  of  the 
government  creating  them,  and  their  powers  being  such  as  belong 
to  sovereignty,  their  property  and  revenue  necessary  for  the  exer- 
cise of  these  powers  become  a  part  of  the  machinery  of  govern- 
ment, and  to  permit  a  creditor  to  seize  and  sell  them  to  collect 
his  debt  would  be  to  permit  him  in  some  degree  to  destroy  the 
government  itself.^ 


Hart  V.  New  Orleans,  12  Fed.  Rep.  292; 
Davenport  v.  Peoria  M. & F.  Ins.  Co.,  17 
Iowa  276;  Brinkerhoff  v.  Board  of  Edu- 
cation, 37  How. (N.Y.)  Pr.499;  Darling- 
ton V,  Mayor  etc.  of  New  York,  31 
N.  Y.  164;  "88  Am.  Dec.  248. 

Bonds  issued  by  corporations  and 
owned  by  the  city  of  New  Orleans,  do 
not  constitute  a  part  of  the  franchises 
Of  the  cit3',  nor  are  thej'  essential  to  the 
existence  or  proper  exercise  of  the  func- 
tions of  the  corporation.  A  judgment 
creditor  of  the  city  may,  therefore,  cause 
such  bonds  to  be  seized  and  sold  in  sat' 
isfaction  of  his  debt.  New  Orleans  v. 
Home  Mut.  Ins.  Co.,  23  La.  An.  61. 
So,  a  place  of  traffic  called  a  market 
bazaar,  owned  by  a  municipal  corpora- 
tion, for  the  sale  of  merchandise,  from 
which  the  sale  of  fresh  meats,  fish  and 
vegetables  was  excluded,  and  which 
had  been  rented  out  by  the  corporation 
for  a  term  of  years,  was  held  not  to  be 
such  a  market  as  is  protected  from  ex- 
ecution, and  no  authority  having  been 
given  by  the  legislature  to  establish 
such  a  bazaar  it  was  subject  to  levy  and 
sale.  New  Orleans  v.  Morris,  3  Woods 
(U.  S.)  103.  And  in  California,  it  has 
been  held  that  certain  beach  and  water 
property  granted  by  tlie  State  to  the 
city  of  San  Francisco,  PDuld  be  sold  on 
execution  against  the  city.  Smith  V. 
Morse,  2  Cal.  524;  Holladay  v.  Frisbie, 
15  Cal.  631;  LeRoy  v.  Dunkerly,  54 
Cal.  452, 

This  is  the  view  taken  by  JUDG3; 
Dillon.  Dill.  Mun.  Corp.  (4th  ed.), 
■k  .576- 

The  board  of  supervisors  of  the  city 
and  county,  at  a  special  meeting, 
authorized  their  president  to  redeem 
certain  city  lands  sold  under  execution, 
but  did  not  authorize  expenditure  of 
any  public  money.    The  resolution  was 


not  published,  as  required,  and  money 
for  the  redemption  was  furnished  by 
third  parties.  Held,  that  redemption, 
effected  by  the  president  with  this 
money,  was  proper;  that,  whether  the 
funds  were  public  or  private,  was  a 
que.stion  only  between  the  president 
and  the  city  or  county,  and  could  not 
be  enquired  into  by  any  other  parties. 
Scale  V.  Doane,  17  Cal.  476. 

Form  and  effect  of  execution  on  a 
judgment  against  a  citv.  Monaghan 
V.  Philadelphia,  28  Pa.  St  207. 

1.  Darlington  v.  Mayor  etc.  of  N. 
Y.,  31  N.  Y.  164;  28  How  (N.  Y.)  Pr. 
352;  88  Am.  Dec.  248. 

2.  Klein  v. ,  New  Orleans,  99  U.  S. 
149;  Brown  v.  Gates,  15  W.  Va.  131. 
In  E-gerton  v.  Third  Municipality,  I 
La.  An.  435,  it  was  held  that  taxes  were 
not  the  subject  of  a  levy  under  an  exe- 
cution. In  that  case  an  attempt  had 
been  made  to  garnishee  the  taxpayers. 
In  the  case  of  Municipality  No.  3  v. 
Hart,  6  La.  A"n.  570,  it  was  held  that 
the  funds  collected  on  judgment  for 
taxes  in  the  hands  of  a  constable  were 
not  liable  to  seizure.  In  the  case  of 
New  Orleans  etc.  R.  Co.  v.  Municipal- 
ity No.  I,  7  La.  An.  148,  it  -yvas  held 
that  "gyound  rents  to  which  the  legis- 
lature had  given  a  destinaticfti  or  appro- 
priation as  a  portion  of  the  permanent 
revenue  of  the  city,  to  enable  the  muni- 
cipal authority  to'  exercise  its  powers  of 
police  and  government,  were  removed 
beyond  seizure."  In  Peterkin  v.  New 
Orleans,  2  Woods  (U.  S.)  100,  the  cir- 
cuit court  held  that  money  which  had 
been  received  in  payment  of  taxes  by 
the  city  was  not,  from  the  mere  fact  that 
it  was  deposited  in  a  bank,  made  subject 
to  seizure.  In  Hayen  v.  New  Orleans 
(unreported,  referred  to  in  3  Woods, 
(U.  S.)  105),  it  was  held  that  the  party 
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6.  Power  to  Mortgage  Property. — As  a  general  rule  a  municipal 
'Corporation  has  the  power  to  execute  a  mortgage  of  its  property 
for  a  debt  lawfully  due  from  it,^  And  the  city  council  of  a  city 
which  has  under  its  charter  the  right  to  purchase  property  has 
the  right  to  secure  the  credit  portion  of  the  price  by  mortgage.** 
The  prohibition  in  the  charter  against  a  sale  of  any  real  estate 
belonging  to  the  city,  by  the  city  council,  without  the  assent  of  a 
majority  of  the  legal  voters,  does  not  apply  to  a  mortgage  of  such 
property.*  And  the  purchaser  of  land  at  a  sale  under  foreclosure 
■of  a  void  mortgage  of  city  lands,  acquires  no  interest  in  the 
premises  which  could  be  confirmed  by  the  city.^ 

7.  Power  to  Lease  Property — (See  Lease,  12  Am.  &  Eng.  Encyc.  of 
Law  974). — The  power  of  a  municipal  corporation  to  lease  its  prop- 


who  had  given  rent  notes  as  lessee  of 
what  was  beyond  dispute  a  market 
•  could  not  compensate  against  these 
notes  the  ordinary  obligations  of  the 
city. 

Garnislimeiit  of  municipal  corpora- 
tions and  their  officers.  See  Garnish- 
ment, 8  Am.  &  Eng.  Encyc.  of  Law 
1133. 

1.  Van  Arsdall  v.  State,  65  Ind.  176; 
Sturgeon  v.  Daviess  County,  65  Ind. 
202;  Branham  v.  San  Jos^,  24  Cal.  5S5. 
The  charter  of  the  city  of  Dubuque 
vested  the  city  council  with  full  con- 
trol of  the  city  property,  real,  personal 
.and  mixed,  and  contained  a  complete 
grant  of  power  to  be  exercised 
and  used  for  the  benefit  and  use 
■  of  the  inhabitants  of  said  corpora- 
tion. Held,  that  the  inhibition  con- 
tained in  the  proviso  in  the  section  of 
the  charter  granting  such  power  ap- 
plied to  alienation  of  real  property,  and 
not  to  the  execution  of  a  mortgage  or 
the  creation  of  an  encumbrance  thereon. 
Middleton  Sav.  Bank  v.  Dubuque,  15 
Iowa  394. 

Under  charter  authority  to  make  all 
-contracts  which  they  may  deem  neces- 
sary for  the  welfare  of  the  city,  a  mayor 
and  council  may  mortgage  the  city 
waterworks  to  secure  payment  of  bonds 
lawfully  issued  for  the  erection  of  the 
same.  The  effect  of  other  provisions  of 
the  charter  —  considered ;  and  —  held. 
also,  that  aspecial  act  of  the  legislature, 
providing  for  a  tax  and  sinking  fund 
for  the  payment  of  such  bonds,  did  not 
affect  the  power,  under  the  charter,  to 
■mortgage.  Nor  is  any  vote  of  the  citi- 
zens made  necessary  to  the  exercise  of 
the  power  to  mortgage  by  the  mere 
fact  that  the  special  act  required  such  a 
vote  as  a  preliminary  to  the  issue  of 
the  bonds.    The  right  to   foreclosure. 


on  breach  of  condition,  is  a  necessary  in- 
cident, in  such  a  case,  to  the  mortgage. 
Adams  v.  Rome,  59  Ga.  765. 

The  United  States  ceded  to  thema3'or 
and  aldermen  of  Memphis  seventy-five 
acres  of  land,  lying  within  the  corpo- 
rate limits,  for  the  benefit  of  said  city. 
The  mayor  and  aldermen  mortgaged 
the  land  in  1857  to  aid  in  the  construc- 
tion ofa  railroad,  one  of  whose  termini 
was  on  the  western  bank  of  the  Missis- 
sippi, opposite  to  the  city  of  Memphis. 
The  charter  of  Memphis  authorized 
the  mayor  and  aldermen  to  "sell,  lease, 
or  dispose  of"  city  property  "for  the 
use  and  benefit  of  the  city.''  Held,  that 
the  mortgage  was  valid,  being  for  a 
proper  corporation  purpose,  and  for  the 
use  and  benefit  of  said  city.  Adams  v. 
Memphis  etc.  R.  Co.,  2  Coldw.  ("Tenn.) 

Right  to  Pledge. —  La.  Code,  art. 
3150,  that  the  property  of  cities  and 
other  corporations  can  only  be  given  in 
pledge,  subject  to  the  restrictions  pre- 
scribed by  the  charter,  imports  that  a 
city  cannot  so  pledge  witfiout  express 
charter  authority;  this  power  not  being 
essential  to  the  declared  objects  of  the 
corporation.  Scott  v.  Shreveport,  20 
Fed.  Rep.  714. 

2.  Edej'  V.  Shreveport,  26  La.  An. 
636.  And  see  Richmond  v.  McGirr,  78 
Ind.  192. 

A  power  in  a  municipal  corporation 
to  purchase  carries  with  it  a  power  to 
incur  an  indebtedness  for  purchase 
money,  unless,  indeed,  that  power  is  so 
restricted  as  that  it  cannot  be  exercised 
unless  there  are  sufficient  funds  in  hand 
to  pay  for  the  property.  People  v. 
Brennan,  39  Barb.  (N.  Y.)  522. 

3.  Middleton  Sav.  Bank  v.  Dubuque, 
15  Iowa  394. 

4.  Branham  v.  San  Josd,  24  Cal.  585. 
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erty  usually  depends  upon  local  legislation.'  Where  a  municipal 
corporation  leases  its  property,  the  settled  rule,  that  a  tenant  cannot 
dispute  his  landlord's  title  without  proof  of  fraud  or  mistake,  is  ap- 
plicable.^ And  where,  in  pursuance  of  a  power  granted  by  the  legis- 
lature to  make  leases  conditioned  to  be  void  on  the  nonpayment 
of  rent,  a  municipality  makes  such  a  lease,  it  becomes  void  upon 
the  happening  of  that  contingency,  and  is  unlike  a  lease  by  an  in- 
dividual requiring  entry  to  work  a  forfeitlire.^ 

8.  Public  Buildings.* — The  right  to  erect,  hire  or  fit  up  a  building 
for  municipal  purposes,  and  provide  suitable  accommodations  for 
the  transaction  of  the  business  of  the  municipality,  is  usually  a 
necessary  incident  to  the  administration  of  every  municipal  gov- 
ernment, without  which  it  would  be  impossible  to  carry  out  the 
objects  and    purpose  of  the  incorporation.*     Where  a  municipal 


1.  As  to  power  of  the  trustees  to  lease 
the  common  of  a  town,  and  the  valid- 
ity of  a  lease  executed  in  the  name  of 
the  trustees  and  not  in  the  corporate 
name  of  the  town,  see  McDonald  ir. 
Schneider,  27  Mb.  405;  and  see,  as  to 
validity  of  lease  by  municipality,  Boulo 
V.  New  Orleans  etc.  K.  Co.,  l^^  Ala. 
480;  Schanck  v.  Maj'or  etc.  of  New  ■ 
York.egN.  Y.  444. 

Powers  and  duties  of  common  coun- 
cil of  New  York,  in  respect  to  leasing 
city  property,  and  the  necessity  of  the 
comptroller's  endorsement  on  the  lease. 
N.  Y.  Dispensary  v.  Green,  13  N.  Y. 
Supr.  Ct.  n. 

As  to  lease  of  public  buildings,  see, 
post,  8.  Public  Buildings. 

In  the  case  of  New  Orleans  v.  Steam- 
ship Co.,  20  Wall.  (U.  S.)  387,  a  lease 
of  citj'  property  by  the  municipal 
authorities  of  New  Orleans,  in  1865, 
iuring  military  occupation  of  the  city 
\iy  the  United  States  army,  was  sus- 
tained under  the  peculiar  circumstances 
of  the  case. 

Formalities  In  lease  by  city  of  New 
Yprk,  see  Mavor  etc.  of  New  York  v. 
Kent,  s  N.  Y.'Suppl.  567. 

Municipality  as  Lessee.  —  A  muni- 
cipal corporation  ma_v  hold  over  after 
the  termination  of  its  lease,  and  become 
liable  thereby  to  the  same  extent  as  an 
individual,  subject  to  the  restrictions  of 
its  charter.  Witt  v.  Mavor  etc.  of  New 
York,  6  Robt.  (N.  Y.)  441. 

2.  St.  Louis  V.  Morton,  6  Mo.  476. 

3.  Taylor  v.  Carondelet,  22  Mo.  105. 
Wherf  a  lease,   made  by  a  municipal 

corpors'jon,  provides  for  a  forfeiture  of 
the  lease  on  account  of  nonpayment  of 
rent,  to  be  made  by  order  or  resolution 
to  be  entered  on  the  proceedings  of  the 


board  of  council,  and  the  charter  re- 
quires all  resolutions  and  ordinances  to 
be  approved  and  signed  by  the  mayor 
before  they  should  take  effect,  the  mere 
signature  to  the  rninutes  by  the  mayor,  , 
as  president  of  the  board,  is  not  an 
approval  of  the  resolution  or  order 
forfeiting  the  lease,  and  the  forfeiture 
is  not  well  taken.  Graham  -v.  Caronde- 
let, 33  Mo.  262. 

Annulment  of  Lease — Kent  Notes. — 
The  city  of  New  Orleans  leased  the 
Dr\'ades  market  to  defendant  for  one 
year.  Before  the  year  had  expired,  the 
city  annulled  the  contract  and  took 
possession  of  th';  market.  Afterward 
the  city  brought  suit  on  the  notes  given 
by  the  lessee  for  the  market  for  one 
year.  Held,  that  the  city  having  an- 
nulled the  contract  before  the  expira- 
tion of  the  term  of  the  lease,  and  again 
taken  possession  of  the  market,  could 
not  recover  on  the  notes  given  by  the 
lease.  1S72,  New  Orleans  v.  Moseal, 
24  La.  An.  102. 

4.  Markets. — As  to  power  to  erect  or 
provide  buildings  for  market  purposes, 
etc.,  see  Markets,  14  Am.  &  Eng. 
Encyc.  of  Law. 

5.  People  V.  Harris,  4  Cal.  9;  Tor- 
rent V.  Muskegon,  47  Mich.  115;  French 
V.  Quincy,  3  Allen  (Mass.)  9;  State  v. 
Haynes,  72  Mo.  377;  State  «.  Babcock 
(Neb.),  41  N.  W.  Rep.  155.  A  charter 
power  to  a  city  to  build  a  market  house 
involves  power  to  hire  a  building  for 
market  purposes.  Wade  v.  Newbern, 
77  N.  Car.  460.  And  in  Massachusetts, 
cities  and  towns  by  virtue  of  their  gen- 
eral powers,  have  authority  in  their 
corporate  capacity  to  build  a  market 
house,  to  appropriate  money  therefor, 
and  to  assess  the  same  upon  the  inhab- 
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corporation  has  the  power  of  building  or  repairing,  the   plan  or 
mode  to  be  adopted  is  in  its  discretion.' 

Many  city  and  town  buildings  are  so  constructed  that  wheq 
not  in  use  for  strictly  municipal  purposes,  they  may  be  let  for  any 
proper  use.  While  such  fitting  up  and  letting  for  hire  are  the 
incidents  and  not  the  primary  objects  of  such  buildings,  it  is  a 
use  within  the  legal  authority  of  the  municipality,  and  is  common 
in  many  cities  and  towns. ^     And  the  fact  that  the  use  of  a  city 


itants.  Spaulding  v.  Lowell,  23  ^Ky.. 
(Mass.)  71. 

Under  the  provisions  of  Vermont 
Rev.  Laws,  §  2751,  authorizing  the  ex- 
penditure of  town  moneys  for  incidental 
purposes,  towns  have  a  right  to  expend 
money  in  the  erection  of  town  houses 
for  the  accommodation  of  town  meet- 
ings and  municipal  officers;  and  the 
discretion  of  the  voters,  as  to  the 
improvements  and  conveniences  neces- 
sary for  the  present  and  prospective 
uses  of  the  town,  will  not  be  inter- 
fered with  by  the  court,  except  in 
the  case  of  abuse.  Bates  v.  Bassett,  60 
Vt.  530;  24  Am.  &  Eng.  Corp.  Cas. 
106. 

A  contract  by  a  town  for  the  renting 
of  a  building  for  its  own  use,  is  not 
vitiated  by  the  fact  that  the  building 
was  used  for  other  purposes  of  a  public 
nature.  Halbut  zk  Forrest  City,  34 
Ark.  246. 

Under  a  charter  creating  a  general 
municipal  government,  with  all  the 
ordinary  machinery  thereof,  such  a 
body  has  the  power  to  erect  a  town  hall 
in  which  to  hold  town  meetings,  elec- 
tions, and  for  other  corporate  purposes, 
and  whether  such  a  building  is  neces- 
sary is  a  question  that  must  be  left,  in 
a  great  degree,  to  the  people  and  the 
officers,  and  an  application  of  the  fund 
to  such  a  purpose,  in  the  absence  of  ev- 
idence, will  not  be  held  such  a  perver- 
sion of  the  fund  as  is  not  included  in 
the  provisions  of  the  charter.  Greeley 
V.  People,  60  111.  19. 

But  the  power  to  provide  for  the 
repair  of  a  building  does  not  authorize 
the  erection  of  a  building.  Peterson  v. 
Mayor  etc.  of  New   York,    17    N.  Y. 

449- 

Fitting  Up  Council  Boom  —  Portraits. 
— Where  a  municipal  corporation,  hav- 
ing power  to  provide  furniture  for  the 
room  of  the  common  council,  at  the 
public  expense,  orders  a  portrait  of  a 
governor  of  this  State  to  be  procured,  as 
an  article  of  furniture  for  such  room, 
and  votes  an  appropriation  from  the 
15  C.  of  L.— 68  10! 


public  funds  to  pay  for  the  same,  this 
is  not  such  a  transcending  of  power  or 
unjustifiable  abuse  of  authority  as  to 
justify  the  interference  of  the  courts, 
by  injunction,  upon  the  complaint  of  a 
taxpayer.  Reynolds  v.  Mayor  etc.  of 
Albany,  8  Barb    (N.  Y.)  597. 

Erection  of  Building — Authority  of 
Officers. — The  officers  of  the  municipal- 
ity, in  contracting  for  a  public  building, 
have  authority  to  stipulate  that  pay- 
ments shall  not  be  made  to  the  con- 
tractors so  long  as  any  claims  for  work 
or  materials  remain  unpaid.  Knapp  v. 
Swaney,   56   Mich.   345;    56  Am.   Rep. 

397- 

1.  Ely  V.  Rochester,  26  Barb.  (N.  Y.) 
133;  Peterson  v.  Mayor  etc.  of  New 
York,  17  N.  Y.  449;  Bates  v.  Bassett, 
60  Vt.  530;  24  Am.  &  Eng.  Corp.  Cas. 
106;  Poillon  V.  Brooklyn,  loi  N.  Y. 
132;  Konrad  v.  Rogers,  70  Wis.  492. 

In  Torrent  f.  Muskegon,  47  Mich. 
115,  the  court  refused  to  interfere  with 
the  erection  of  a  building  by  a  municipal 
corporation,  on  the  ground  that  it  was 
more  expensive  than  needed  by  the  fire 
department  of  the  city,  and  that  there 
was  no  authority  for  building  a  city 
hall.  The  court  held  that  a  bill  would 
not  lie  to  restrain  the  common  council 
of  a  municipal  corporation  for  putting 
up  suitable  public  buildings  for  pur- 
poses of  city  officers,  if  the  provision  of 
the  charter  did  not  prevent  it. 

2.  Use  of  Buildings.  —  Camden  ii.. 
Camden  Village  Corp.,  77  Me.  530; 
II  Am.  &  Eng.  Corp.  Cas.  486;  Wor- 
den  V.  New  Bedford,  131  Mass.  23;  41 
Am.  Rep.  185. 

A  city  whose  charter  gives  it  the 
control  of  all  its  property  has  authority 
to  rent  the  city  hall  for  the  purposes  of 
theaters,  lectures,  concerts,  etc.  Bell 
V.  Platville,  71  Wis.  142;  20  Am.  & 
Eng.  Corp.  Cas.  177;  Stone  v.  Ocono- 
mowoc,  71  Wis.  155. 

Although  a  town  has  .no  right, 
as  a  primary  purpose,  to  erect  build- 
ings to  rent,  it  may,  if  it  has  erected 
a  town  hall  for  its  proper  munic- 
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ipal  uses,  rent  part  of  the  build- 
ing for  the  purpose  of  deriving  an  in- 
come therefrom,  and  may  for  that 
purpose  spend  money  in  suitably-  fit- 
ting up  the  premises  proposed  to  be 
rented,  and  wlien,  owing  to  the  erection 
of  a  new  town  hall  to  meet  the  in- 
creased requirements  of  the  town,  the 
old  town  hall  is  no  longer  required  for 
municipal  purposes,  the  town  may 
spend  money  upon  the  old  town  hall  in 
repairing  and  adapting  it  for  renting. 
Bates  11.  Bassett,  60  Vt.  530;  24  Am.  & 
Eng.  Corp.  Cas.  106. 

Where  a  town  built  a  market  house 
'two  stories  high  and  appropriated  the 
lower  story  for  a  market,  which  was 
iona  fide  their  principal  and  leading 
object  in  erecting  the  building,  it  was 
held  that  the  appropriation  of  the  upper 
■storj'  to  other  subordinate  purposes  was 
not  such  an  excess  of  authority  as  to 
render  the  erection  of  the  building  and 
the  raising  of  money  therefor  illegal. 
Spaulding  v.  Lowell,  ?3  Pick.  (Mass.) 
71- 


and  conveniences  that  may  arise  for  a 
long  time  to  come.  In  this  view  the 
building  may  contain  rooms  not  imme- 
diately wanted;  and,  within  reasonable 
limits,  the  town  may  exercise  its  own 
discretion  on  the  subject.  It  is  not 
contended  that  the  town  of  Quincy  has 
done  anything  unreasonable  in  this  re- 
spect. The  house  contains  no  rooms 
but  such  as  the  town  will  be  likely  to 
need  for  municipal  purposes."  After 
pointing  out  that  a  town  has  no  author- 
ity to  erect  buildings  for  the  purpose  of 
renting  them  as  tailor's  shops,  etc., 
and  that,  if  the  building  had  been  built 
for  such  purposes,  the  erection  would 
have  been  illegal,  and  the  inhabitants 
could  not  legally  have  been  taxed  for 
it,  the  opinion  proceeds:  "It  has  used 
the  building  for  municipal  purposes  so 
far  as  was  necessary,  and  has  rented 
temporarily  such  portions  of  the  build- 
ing as  it  had  no  occasion  to  use  for  the 
tilne  being.  To  hold  that  any  use  of 
any  part  of  the  building,  eycept  for  the 
transaction  of  the  business  of  the  town, 


In  French  v.  Inhabitants  of  Quincy,  '  is  illegal,  would  exclude   from  the  hall 

A    11 /-KIT \      -        J.l_  _     .-1  _  '—i-Iiari- i1_  - a: „r t:*.I 1        ^^^i-ir^r,       n^^i 


3  Allen  (Mass.)  9,  the  plaintiff's  ances 
tor  had  conveyed  to  the  defendant  a 
piece  of  land,  with  the  condition  that  it 
should  "not  be  used  for  any  other  pur- 
pose than  as  a  place  for  a  town  house 
for  said  inhabitants;"  and  upon  any 
breach  of  the  condition  the  conveyance 
should  be  void.  The  defendant  built  a 
town  house  of  granite  upon  the  land. 
In  the  second  story  was  a  hall.  The 
entrance  was  in  the.  middle  of  the  front 
side.  On  each  side  of  the  entrance  was 
a  room.  One  room  was  rented  as  a 
tailor  shop  and  clothing  store;  the  other 
■was  rented  lirst  for  an  apothecary's 
shop  and  refreshment  saloon,  and  after- 
wards for  a  bank.  It  was  also  used  for 
a  postoffice  for  a  time,  and  for  a  short 
time  as  a  photograph  gallery.  A  part 
of  the  lower  story  had  been  fitted  up'  as 
a  lockup,  and  used  as  such  more  or 
less  for  five  or  six  years.  The  hall  had 
been  used  for  lectures,  theatrical  enter- 
tainments, dances  and  exhibitions.  It 
was  claimed  that  such  uses  were  a 
breach  of  the  condition,  and  the  plain- 
tiff brought  ejectment.  On  p.  12  the 
court  saj's:  "And  while  it  is  erecting  a 
structure  of  permanent  and  expensive 
materials,  it  is  proper  that  a  reasonable 
.regard  should  be  had  to  its  prospective 
wants,  such  as  its  increase  in  popula- 
tion and  business  will  be  liable  to  cre- 
ate. Prudence  would  dictate  that  a 
building  erected  to  last  for  centuries 
should  be  sufficient  for  the   necessities 


the  meetings  of  political  parties,  agri- 
cultural societies,  and  conventions  of 
every  kind;  and  would  be  unreasonably 
strict.  Such  a  position  is  not  contended 
for.  It  is  admitted  that  the  use  of  the 
hall  for  lectures,  etc.,  is  not  a  violation 
of  the  condition.  But  this  is  a  conces- 
sion that  the  building  may  be  used  for 
some  purposes  not  municipal.  It  is 
necessary,  therefore,  to  establish  some 
reasonable  doctrine  that  should  include 
those  cases,  and  determine  what  other 
uses  the  town  house  may  be  appropri- 
ated to  without  breach  of  the  condition. 
The  court  are  of  the  opinion  that  a 
town  having  in  its  town  house  rooms 
which  it  had  authority  to  construct  as 
part  of  such  building,  and  not  having 
occasion  to  use  them  for  the  time  being, 
is  not  obliged  to  keep  them  unoccupied, 
but  may  derive  a  revenue  from  them 
by  renting  them,  or  may  allow  them  tq 
be  used  gratuitously." 

This  case  was  cited,  approved,  and 
followed  in  Worden  v.  New  Bedford, 
131  Mass.  23;  41  Am.  Rep.  185,  in 
which  case  the  city  of  New  Bedford 
was  held  liable  for  injuries  received  by 
the  plaintiff,  from  falling  through  a 
trap  door  in  the  city  hall,  while  attend- 
ing a  poultry  show"  held  there,  the  city 
having  let  it  for  that  purpose,  for  hire, 
to  a  certain  poultiy  association. 

In  Oliver  v.  Worcester,  102  Mass. 
489;  3  Am.  Rep.  585,  the  same  rule 
was   followed;    and   while    French   v. 
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hall  for  theatrical  entertainments  lessens  the  profits  derived  by  a 
citizen  and  taxpayer  from  his  own  hall,  built  for  similar  purposes, 
gives  him  no  right  to  have  such  use  restrained.  Such  injury  is 
too  remote  and  consequential  to  be  the  basis  of  an  action,  and 
hence  is  damnum  absque  injuria}- 

XII.  MrinciPAL  Cottrts — (See  Municipal  Courts). 

Xm.  MuwiciPAL  Recoeds — 1.  Custody  of  Records. — An  action  of 
trover  or  replevin  may  be  maintained  in  the  name  of  a  munici- 
pality for  the  recovery  of  municipal  records.**  And  as  between  a 
school  district  and  a  stranger,  the  possession  of  their  records  by 
the  clerk  is  the  possession  of  the  district,  and  replevin  may  be 
maintained  in  the  name  of  the  corporation  against  one  not  legally 


•Quincy  was  not  cited,  it  was  taken  for 
granted  that  a  municipality  might  hold 
and  deal  with  property  "not  for  the 
direct  and  immediate  use  of  the  public, 
but  for  its  own  benefit,  by  receiving 
rents  or  otherwise,  in  the  same  way  as 
a  private  owner  might;"  and  if  it  did, 
it  would  be  liable  as  he  would  for  the 
negligent  management  of  it  to  the  in- 
jury of  others. 

In  Inhabitants  of  Camden  v.  Camden 
Village  Corporation,  77  Me.  530;  11 
Am.  &  Eng.  Corp.  Cas.  486,  the  supreme 
court  of  Maine  laid  down  substantially 
the  same  rule.  That,  it  is  true,  was  not 
a  case  to  assert  a  forfeiture  because  of 
an  alleged  illegal  use  of  municipal 
building,  nor  for  damages  arising  from 
a  leasing  of  a  nmnicipal  building  for 
non-municipal  use;  but  it  directly  raised 
the  question,  whether  such  use  of  the 
municipal  building  there  in  question 
was  lawful  or  not.  The  plaintiff  town 
claimed  in  that  case  that,  because  the 
defendant  town  leased  the  village  hall, 
when  not  in  use  by  the  corporation,  for 
lectures  and  other  public  entertain- 
ments, and  realized  therefrom  ^an  in- 
come of  from  three  hundred  to  five 
hundred  dollars  a  year,  which  income 
it  used  in  defraying  its  own  annual 
expenses,  therefore  the  building,  by 
reason  of  such  use  for  non-municipal 
purposes,  became  liable  to  taxation  in 
the  plaintiff  town.  The  court  says: 
"The  letting  of  those  parts  of  the  build- 
ing which  are  not  in  actual  use  by  the 
corporation  are  incidental  and  subsidi- 
ary to  the  objects  for  which  it  was 
<;reated,  and  do  not  take  away  its 
character  as  a  public  building,  or  render 
it  liable  to  taxation  by  the  town,  as  it 
would  be  were  this  a  private  corpo- 
ration, and  its  building  erected  for  pri- 
vate purposes.     Many  city  and  town 


halls  in  this  State  are  so  constructed, 
that,  when  not  in  use  for  strictly'  muni- 
cipal purposes,  they  may  be  let  for  any 
proper  use.  Such  fitting  up  and  letting 
for  hire  are  the  incidents,  and  not  the 
primary  objects,  of  such  buildings." 

School  House — Religious  Meetings. — 
In  Scofield  v.  Eighth  School  District, 
27  Conn.  499,  it  was  held  that  the  in- 
habitants of  a  school  district  have  no 
right  to  use  the  school  house  of  the 
district  for  religious  meetings  and  Sun- 
da^'  schools,  against  the  objection  of 
any  taxpayer  of  the  district,  even 
though  the  district  may  have  voted  to 
allow  such  use.  And  an  injunction  will 
be  granted  against  such  use,  on  the 
application  of  such  taxpayer,  although 
the  injury  to  him  may  be  very  slight, 
as  he  has  no  other  remedy. 

1.  Stone    V.  Oconomowoc,    71    Wis. 

155- 

2.  Inhabitants  of  First  Parish  of  Sud- 
bury V.  Stearns,  21  Pick.  (Mass.)  148. 
But  replevin  is  not  a  proper  remedy  to 
obtain  possession  of  papers  filed  in  a 
public  oifice.  The  custody  of  such 
papers  belongs  to  the  oificer  in  charge, 
and  mandamus  to  compel  the  custodian 
to  deliver  them  up  to  the  owner  is  the 
only  safe  process  LaGrange  v.  State 
Treasurer,  24  Mich.  468.  See  Re- 
plevin. 

An  action  against  the  successors  of 
the  town  trustees  named  in  2  Ind.  Rev. 
Stat.  p.  711,  to  compel  them  to  surren- 
der up  the  records  and  proceeds  of 
sales  of  lots  of  Clarksville,  under 
Clarke's  grant,  can  be  maintained  only 
by  the  board  of  trustees,  elected  under 
the  amended  charter  of  1852,  after 
demand  and  refusal.  A  mere  citizen 
cannot  compel  the  surrender,  although 
acting  for  all  the  citizen?.  Carr  v. 
McCampbell,  61  Ind.  97. 
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elected  as    clerk.^     But  the  right  to  an  office   cannot  be  deter- 
mined in  an  action  of  replevin  to  recover  public  records.* 

The  records  of  a  municipal  corporation  should  be  in  the  pos- 
session of  the  person  who  is  rightfully  entitled  to  the  "office  to 
which  they  appertain.  Mandamus,  therefore,  is  the  proper  remedy 
to  compel  an  officer  whose  term  of  office  has  expired  to  deliver  to 
his  successor  the  books,  papers,  etc.,  of  the  office.* 

2.  Right  to  Inspection.* 

3.  How  Municipal  Records  are  Proved.— The  records  of  a  municipal 
corporation  are  provable  by  a  copy  of  the  original  minutes  or 
records  duly  certified  by  the  clerk  or  other  proper  officer." 

4.  Records  in  Evidence.® — The  books,  records  and  minutes  of  a 
municipal  corporation,  when  properly  authenticated,  are  evidence 
of  the  corporate  acts  there  recorded. '^     But  an  entry  in  the  books 


1.  School  District,  No.  5  v.  Lord,  44 
Me.  374. 

2.  Desmond  v.  McCarthy,  17  Iowa 
525.  Nor  can  the  title  to  an  office  be 
tried  in  an  action  of  replevin  for  prop- 
ertj'  belonging  to  the  office.  Hall- 
greene  v.  Campbell  (Mich.  iSgo),  30 
Am.  &  Eng.  Corp.  Cas.  494. 

3.  Mandamus  to  Compel  Delivery  of 
Records. — This  subject  is  fuUj'  treated 
in  the  article  on  Mandamus.  See  that 
title. 

4.  Mandamus  to  Enforce  Right  to 
Inspect  Municipal  Records.— See  title 
Mandamus. 

A  corporator  may,  at  the  common 
law,  have  a  mandamus  to  compel  the 
custodian  of  corporate  records  and 
documents  to  allow  him  an  inspection 
of  them;  but,  to  entitle  himself  to  the 
aid  of  the  court,  he  must  show  a  proper 
demand  by  him  upon  such  custodian, 
at  a  proper  time  and  place,  and  for  a 
proper  reason,  which  has  been  refused; 
the  party  asking  must  also  have  some 
interest  at  stake,  rendering  the  inspec- 
tion necessary.  People  v.  Walker,  9 
Mich.  328;  S.  P.  People  v.  Cornell,  3; 
How    (N.Y.)  Pr.  31. 

5.  Best's  Prin.  Ev  (Chamb.  ed.),  p.  456 
II.;  People  v.  Minck,  21  N.Y.  539;  Den- 
ning V.  Roome,  6  Wend.  (N.  Y.)  651; 
Hiciiok  V.  Town  of  Shelburne,  41  Vt. 
409;  Commonwealth  v.  Chase,  6  Cush. 
(Mass.)  248;  Dudley  v.  Grayson,  6  T. 
B.  Mon.  (Ky.)  259.  See  Books  as 
Evidence,  2  Am.  &  Eng.  Encyc.  of 
Law  4677.  See  also  Written  In- 
struments. 

6.  See  Books  as  Evidence,  2  Am. 
&  Eng.  Encyc.  of  Law  4677'. 

7.  See  Greenleaf  on  Evidence  (14th 
cd.),  §  493;  Rex  f.  Campbell,  2  Camp. 


100;  Rex  V.  Gwyn,  i  Stra.  401;  Rex  v. 
Mathersell,  1  Stra.  93;  Rex  v.  Smith,  i 
Stra.  126;  Rext;.  Thetford,  12  Vin.Abr. 
90;  Brocas  v.  Maj'or  etc.  of  London,  i 
Stra.  307;  Halleck  v.  Boj'lston,  117 
Mass.  469;  South  School  District  v. 
Blakeslee,  13  Conn.  227;  Town  of  St. 
Charles  v.  O'Mailey,  18  111.  408;  Adams 
V.  Mack,  3  N.  H  493;  Rex  v,  Gwyn,  i 
Stra.  401.  Compare  Ma3'or  etc.  v. 
Wright,  2  Port.  (Ala.)  320;  Cass  v.  Bel- 
lows, 31  N.  H.  501;  64  Am.  Dec.  347. 

In  Denning  v.  Roome,  6  Wend. 
(N.Y  )  651,  it  was  held  that  the  original 
minutes  of  a  corporation  of  a  city  are 
competent  evidence  of  the  acts  of  the 
corporation  without  further  proof  of 
their  verity  An  agent  of  the  corpo- 
ration of  New  York  sued  for  acts  done 
by  order  of  the  corporation  in  remov- 
ing obstructions  on  a  street,  may,  there- 
fore, in  his  individual  capacity  avail 
himself  in  his  defence  of  the  records  of 
the  corporation  as  entered  in  their 
minutes. in  relation  to  such  street.  The 
court  ^aid:  "The  corporation  of  New 
York  differs  widely  from  a  private  cor- 
poration. It  more  nearly  resembles 
the  legislature  of  an  independent  State, 
acting  under  a  constitution  prescribing 
its  powers.  The  acts  of  this  corpo- 
ration concern  the  rights  of  the  inhabit- 
ants of  the  city;  it  exercises  a  delegated 
power  not  for  its  own  emolument,  but 
for  the  interests  of  its  constituents;  and 
while  it  keeps  within  the  limits  of  its 
authority,  the  constituents  are  bound 
by  the  acts  of  the  corporation.  When 
the  citizen  wishes  to  show  those  acts, 
he  must  resort  to  the  authentic  record 
of  them,  which  is  the  original  minutes 
of  the  corporation.  These  minutes,  as 
the  case  states,  were  produced  on  the 
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of  a  municipal  corporation  is  not  evidence  for  them,  unless  such 
entry  is  of  a  public  nature.^  Sworn  copies  of  public  entries  in 
books  of  public  corporations  are  usually  admissible  wherever  the 
originals  would  be.^ 

5.  Parol  Evidence  to  Vary.^ 

6.  Sufficiency  of  Records. — In  Vermont  it  has  been  held,  under 
an  act  incorporating  a  village,  that  a  record  of  a  vote  made  by  the 
village  clerk,  and  placed  upon  the  records  by  a  clerk  pro  tern., 
under  the  inspection  and  direction  of  the  clerk,  is  legal  evidence 
of  such  vote,  notwithstanding  the  clerk  pro  tern,  has  not  been 
sworn.'* 

7.  Amendment  and  Correction. — An  ofificer  of  a  municipal  corpora- 
tion who  has  made  an  erroneous  entry  in  the  public  records,  or 
otherwise  causes  the  records  in  his  charge  to   be  erroneous,  may, 


trial.  The  books  of  a  public  body  are 
declared  by  the  Supreme  Court  of  the 
United  States,  Owings  v.-  Speed,  5 
Wheat.  (U.  S.)  424,  to  be  the  best  evi- 
^  dence  of  their  acts,  and  should  be  ad- 
mitted, as  that  court  decided,  whenever 
those  acts  are  to  be  proved.  See  also 
Rex  I/.  Mathersell,  i  Str.  93;  12  Vin. 
Abr.  go;  pi.  ■16;  The  original  minutes 
■of  the  corporation  were,  therefore,  prop- 
erly received  in  evidence.'' 

A  book  of  minutes  kept  for  the  trus- 
tees of  a  town  by  the  town  superintend- 
ent, though  not  required  to  be  kept  by 
law,  may  yet  be  received  as  evidence  of 
the  acts  of  the  trustees.  State  v.  Van 
Winkle,  25  N.J.  L.  73.  And  a  town- 
ship or  district  school  book,  proved  by 
competent  witnesses,  is  the  best  evi- 
dence of  the  proceedings  of  the  school 
board,  and  where  it  is  defective  it  may 
be  explained  or  supplied  by  parol  testi- 
mony. Gearhart  v.  Dixon,  i  Pa.  St. 
224.' 

A  plaintiif  in  an  action,  claiming  un- 
der a  grant  from  the  English  crown  of  a 
■several  fishery,  tendered  in  evidence  an 
"assembly  book,"  belonging  to  the  cor- 
poration, dated  in  1676,  and  containing 
enteries  of  the  rents  due  to  the  corpo- 
ration from  its  various  tenants,  among 
which  were  entries  of  rents  paid  in  re- 
spect of  the  fishery.  Held,  that  the 
book  was  admissible  as  an  ancient  docu- 
ment showing  the  exercise  of  acts  of 
ownership.  Malcolmson  v.  O'Dea,  10 
H.  L.  Cas.  593. 

In  an  action  against  a  city  for  an 
injury  caused  by  a  defect  in  the  street, 
leld,  that  the  record  of  the  common 
council  showing  the  report  of  a  com- 
niittee  appointed  by  that  bod^'  and  the 
■action  taken  thereon   was   admissible. 


Delphi  V.  Lowery,  74  In^.  t;2o;  39  Am. 
Rep.  98. 

An  amended  record,  when  offered  in 
evidence,  is,  like  an  original  record,  con- 
clusive evidence  of  its  own  truth. 
Boston  Turnpike  Co.  v.  Pomfret,  20 
Conn.  589. 

1.  Marriage  v.  Lawrence,  3  B.  &  A. 
142;  Dillon  Mun.  Corp.  (4th  ed.),  p. 
3i7n;   Grant  on  Corp.  318,  319. 

2.  Grant  on  Corp.  318;  Dillon  Mun. 
Corp.  (4th  ed.),  p.  317;  Mortimer  v. 
M'Collan,  6  M.  &  W.  67;  Rex  v.  Gor- 
don, 2  Dougl.  i;go;  Com.  v.  Chase,  6 
Cush.  (Mass.)  248.  Compare  Taylorv. 
Henry,  2  Pick.  (Mass.)  397;  Green  v. 
Indianapolis,  25  Ind.  490;  Manning  v. 
Fifth  Parish, '6  Pick.  (Mass.)  6;  Lo- 
gansport  v.  Crockett,  64  Ind.  319. 

Ordinances. — As  to  admissibility  of 
municipal  ordinances,  and  copies  there- 
of, see  Ordinances. 

3.  See  Parol  Evidence. 

4.  Hutchison  v.  Pftitt ,  11  Vt.  402. 
Trustees  were  created  by  an  act  for 

the  purpose  of  building  a  bridge,  and 
it  was  enacted  that  no  person  should 
be  capable  of  acting  as  a  trustee  until 
he  should  have  talien  and  subscribed 
the  oath  therein  set  forth,  which  oath 
so  taken  and  subscribed  by  each  trustee 
should  be  entered  in  the  book  of  pro- 
ceedings of  the  trustees.  The  book 
contained  a  blank  form  of  oath,  under 
which  the  names  of  the  trustees  were 
written  by  themselves,  without  any 
date;  but  there  were  entries  from  time 
to  time  in  the  proceedings  to  the  effect 
that  they  were  appointed  trustees,  hav- 
ing qualified  by  taking  and  subscribing 
the  oath  prescribed.  Held,  that  it  suf- 
ficiently appeared  that  the  trustees  were 
properly  sworn,  although  there  was  no 
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while  yet  in  office,  amend  such  record  so  that  it  shall  be  consist- 
ent with  the  truth  }  and   an  application  for  a  writ  of  mandamus 


regular  jurat  or  entry  of  the  oath, hav- 
ing been  administered  by  the  trustees. 
Held,  also,  that  in  order  to  prove  orders 
and  directions  of  the  trustees,  it  was 
necessary  to  give  evidence  of  their 
having  subscribed  the  oath.  Miles  v. 
Bough,  30^8.845. 

1.  It  is  competent  for  a  town  clerk 
to  amend  a  record  by  him  made  when 
in  office  under  a  former  election,  such 
amendment  being  consistent  with  the 
truth.  Welles  v.  Battelle,  11  Mass.  477. 
And,  generally,  town  records  may  be 
amended  by  the  person  who  was  in  the 
office  at  the  time  of  the  proceedings 
had,  where  the  record  is  to  be  used  as 
evidence  in  a  suit  in  court,  provided 
satisfactory  evidence  can  be  shown  of 
the  truth  of  the  facts  alleged.  Cass  v. 
Bellows,  31  N.  H.  501;  64  Am.  Dec. 
347;  Low  V.  Pettengill,  12  N.  H.  337; 
Pierce  v.  Richardson,  37  N.  H.  306; 
Boston  Turnpike  Co.  v.  Town  of  Pom- 
fret,  20  Conn.  589;  New  Haven  etc.  R. 
Co.  V.  Town  of  Chatham,  42  Conn. 
465.  And  see  Williams  v.  School  Dist. 
No.  I,  21  Pick.  (Mass.)  75;  32  Am. 
Dec.  243;  Hoag  v.  Durfey,  i  Aik.  (Vt.) 
286;  Pierce  v.  Richardson,  37  N.  H. 
306. 

And  where  what  is  necessary  in  the 
proceedings  of  a  town,  although  not 
formally  entered  of  record,  is  so  far 
stated  as  to  lead  to  the  belief  that  a 
correct  record  might  have  been  made,  a 
subsequent  purchaser  of  land  sold  for 
taxes  takes  his  title  from  the  former 
owner,  subject  to  s.  right  to  have  the 
record  put  in  form,  if  the  truth  will 
warrant  it.  Gibson  v.  Bailej',  g  N.  H. 
168. 

An  honest  correction  of  the  record 
of  a  town  does  not  vitiate  the  by-laws. 
Town  of  St.  Charles  v.  O'Mailey,  18 
111.  408. 

The  clerk  of  a  municipal  corporation 
may  amend  its  records  according  to  his 
own  knowledge  of  the  truth,  so  long  as 
he  has  the  custody  of  them.  Mott  v. 
Reynolds,  27  Vt.  206.  "But,"  say  the 
court,  "an  officer  could  not  alter  or 
amend  a  record  upon  the  testimony  of 
third  persons  ordinaril3',  and  ought  not 
to  do  it  upon  his  own  recollection,  un- 
less in  very  obvious  cases  of  omission 
or  error." 

'  Where  the  amendment  of  the  record 
of  a  town  vote  was  made,  some  years 
after  the  original  entry,  by  the  town 


clerk,  not  on  his  own  personal  knowl- 
edge, but  on  the  information  of  others, 
it  was  held  that  such  amendment  was 
not  invalid.  Boston  Turnpike  Co.  v. 
Town  of  Pomfret,  20  Conn.  48q.  And 
\\  here  the  vote  of  a  town  may  have  the 
effect  of  a  contract  with  another  party, 
this  does  not  affect  the  power  of  the 
clerk  to  amend  his  record.  lb.  The 
power  is  derived  solely  from  the  official 
character  of  the  clerk  and  does  r.ot 
depend  on  the  permission  of  the  court,, 
in  which  the  record  is  offered  as  an  in- 
strument of  evidence,  nor  on  an  enquiry 
into  the  truth  of  it,  as  originally  made 
or  as  amended.     lb. 

In  Bishop  v.  Cone,  3  N.  H.  516,  it 
was  held,  that  a  town  clerk,  while  in 
office,  might  amend  his  record  of  a  vote 
of  the  town  to  raise  money  by  a  tax, 
under  which  vote  the  defendants  justi- 
fied, as  selectmen  of  the  town,  in  an 
action  -of  trespass  de  bonis,  brought 
against  them  for  issuing  a  warrant  for 
the  plaintiiFs  proportioh  of  said  tax, 
where  the  vote  as  amended,  would  con- 
stitute a  justification  to  the  defendants 
in  issuing  said  warrant,  but  as  orig- 
inally recorded  would  be  no  defence. 
.  In  Chamberlain  v.  Town  of  Dover, 
13  Me.  466;  29  Am.  Dec.  517,  which 
was  an  action  of  assumpsit  on  a  con- 
tract alleged  to  have  been  made  with 
the  plaintiff,  by  certain  persons  assum- 
ing to  be  authorized  b^r  the  defendant 
to  contract  on  their  behalf,  a  vote  of 
the  defendants  was,  at  the  instance  of 
the  plaintiff,  allowed  to  be  amended 
after  the  commencement  of  the  suit, 
bj'  the  present  clerk,  who  made  the  orig- 
inal record  so  as  to  show  such  authority, 
which  did  not  appear  from  the  vote,  as 
originally  recorded.  The  court  say:  "It 
is  the  duty  of  the  clerk  to  record  the 
doings  and  proceedings  of  the  town; 
and  if,  through  inadvertence  or  misap- 
prehension, the  record  has  been  de- 
fectively made,  it  is  competent  for  him, 
while  in  office,  to  complete  it  according 
to  the  truth.  He  acts  at  his  peril,  and 
will  be  liable,  if  he  falsifies  or  mistakes 
what  it  is  his  duty  to  record." 

In  Samis  v.  King,  40  Conn.  298,  it 
appeared  that  the  city  charter  required 
the  cit3'  clerk  to  keep  a  record  of  the 
proceedings  of  the  common  council. 
The  clerk  made  a  record  of  certain  pro- 
ceedings at  a  meeting  of  the  council, 
which  the  council  at  a  subsequent  meet- 
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in  such  case  is  generally  unnecessary.^  The  power  of  the  clerk 
or  officer  to  amend  his  records  is  confined  to  the  individual  whose 
duty  it  was  originally  to  make  them,  and  is  allowed  to  him  only 
while  he  is  in  office.^  An  amendment  of  the  records  of  a  school 
district,  however,  on  the  trial  of  a  cause  and  to  meet  a  particular 
decision  of  the  court,  should  not  be  made.^ 

It  is  probably  true  that  the  same  city  council  at  a  subsequent 
meeting  has  the  power  to  correct  an  error  in  their  journal  in  rela- 
tion to  their  proceedings  at  a  previous  meeting;*  but  it  does  not 
follow  that  a  different  council,  whose  only  knowledge  of  the' pro- 
ceedings that  actually  occurred  at  a  previous  meeting  of  the 
board  would  have  to  be  derived  from  the  information  of  other 
persons,  could  properly  exercise  such  power.  ^ 


ing  attempted  to  amend  by  a  vote — held, 
that  an  amendment  should  be  made  only 
by  the  clerk  or  by  order  of  the  court 
on  mandamus  and  that  the  attempted 
amendment  was  of  no  effect. 

1.  Boston  Turnpike  Co.  v.  Town  of 
■  Pomfret,  20  Conn.  589. 

A  mandamus  was  prayed  for  to  com- 
pel the  clerk  of  a  common  council  of  a 
city  to  amend  his  record  so  that  it 
would  show  the  appointment  of  the 
plaintiff  by  the  council  as  a  policeman 
in  the  place  of  one  A.  Held,  that 
neither  A  nor  the  city  were  necessary 
or  proper  parties  to  the  petition.  Far- 
rell  V.  King,  41  Conn.  448. 

2.  Boston  Turnpike  Co.  v.  Town  of 
Pomfret,  20  Conn.  589.  And  see  cases 
cited,  supra. 

In  Hartwell  v.  Littleton,  13  Pick. 
(Mass.)  229,  it  was  decided  that  one 
who  was  formerly  town  clerk  could  not, 
after  he  had  ceased  to  be  such,  amend 
a  record  made  by  him  while  he  was 
in  that  office.  And  in  Third  School 
Dist.  V.  Atherton,  12  Mete.  (Mass.) 
105,  it  was  held  that  a  clerk  of  a  school 
district,  after  he  is  out  of  office  and 
another  is  chosen  and  sworn  in  his 
stead,  cannot  amend  the  district  rec- 
ords. Comfare  Gibson  v.  Bailey,  9  N. 
H.  168;  Kiley  t;.  Cranor,  51  Mo.  541; 
Stadler  v.  Roth,  59  Mo,.  400. 

Where  the  record  of  a  town  meeting, 
held  on  the  first  of  March,  did  not 
state  that  it  was  adjourned  to  the  sec- 
ond, held  that  a  person  chosen  clerk  on 
the  second  could  not  amend  the  record 
of  the  first  meeting,  and  that  parol  evi- 
dence of  an  adjournment  was  inadmis- 
sible. Taylor  v.  Henry,  z  Pick.  (Mass.) 
397.  And  see  Fossett  v.  Bearce,  29 
Me.  523.  But  it  seems  that  the  cor- 
poration might,  in  proper  cases,  au- 
thorize  the    successor    to    supply   the 


omitted  or  correct  the  erroneous  entry. 
Hutchinson  v.  Pratt,  11  Vt.  402;  Dillon 
Mun.  Corp.  (4th  ed.),  §  295n. 

The  fact  that  a  town  clerk  has  been 
out  of  office  and  has  been  restored 
again  does  not  deprive  him  of  the  right 
to  amend  the  record.  Mott  v.  Rey- 
nolds, 27  Vt.  206. 

3.  Hadley  v.  Chamberlain,  11  Vt. 
618.  Comfare  Mott  v.  Reynolds,  27 
Vt.  206. 

4.  Where  the  clerk  of  a  city  has 
failed  to  keep  a  record  of  the  j-eas  and 
nays,  upon  the  adoption  of  a  resolution 
by  the  common  council,  the  proper 
remedy  is  for  the  common  council  to 
cause  a  nunc  pro  tunc  entry  of  the 
yeas  and  nays  to  be  made.  Logansport 
V.  Crockett,  64  Ind.  319. 

5.  In  Covington  v.  Ludlow,  i  Mete. 
(Ky.)  295,  it  appeared  that  an  ordi- 
nance was  reported  to  the  city  council 
of  Covington,  at  a  meeting  thereof  in 
August,  1854,  and  no  further  action 
thereon  was  had.  An  entirely  new 
board,  who  subsequently  came  into 
office  in  1856  by  an  order,  caused  the 
words  "passed  unanimous"  to  be  added. 
Held,  that  the  amendment  of  the  entry 
of  the  proceedings  of  the  council  of 
1854  was  unauthorized.  The  court 
said:  "The  city  council  keeps  a  journal 
of  their  proceedings.  The  entries  in 
that  journal  furnish  the  evidence  of 
their  action  in  their  official  capacity.  If 
changes  and  amendments  can  be  made 
at  a  remote  period,  and  by  a  different 
board,  then  all  the  entries  become  un- 
certain, and  none  can  be  relied  upon, 
even  by  those  who  are  acting  under 
them.  The  evils  resulting  from  such  a 
practice  would  be  innumerable.  All 
confidence  in  the  entries  in  the  journal 
would  be  destrpyed,  and  the  action  of 
the  city  council,  at  the  meetings   held 
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XIV.  Municipal   Contracts — 1.  Generally — Power  to  Contract.— 

The  right  of  a  municipal  corporation  to  adopt  all  the  oi;dinary 
and  usual  means  which  may  be  necessary  to  the  full  execution  or 
enjoyrtient  of  the  power  expressly  or  impliedly  given  by  its 
charter  is  so  firmly  estabUshed  by  the  authorities  that  it  may  be 
considered  an  elemehtary  principle  of  law.^  Accordingly,  a 
municipal,  like  a  trading  or  business  corporation,  may,  unless  in 
some  way  restricted  by  its  charter  or  the  fundamental  law,*  enter 
into  any  contract  necessary  to  enable  it  to  carry  out  the  powers 
conferred  upon  it.^     And  under  its  power  to  make  a  contract,  it 


by  them,  would  be  a  matter  open  for 
controversy,  which  would  have  to  be 
determined  by  an  appeal  to  the  uncer- 
tain recollection  of  witnesses."  See 
Ordinances. 

1.  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Douglass  V.  Virginia  City,  5  Nev.  148. 

Limitation  of  Municipal  In- 
debtedness, see,  ante,  XV. 

2.  FroMblted  Contracts.  —  State  v. 
Jersey  City,  34  N.  J.  L.  390;  Indian- 
apolis V.  Indianapolis  G.  &  C.  Co.,  66 
Ind.  396. 

In  Thomas  v.  Richmond,  12  Wall. 
(U.  S.)  349,  it  was  held  that  the  issue  of 
notes  as  currency  by  the  common  coun- 
cil of  the  city  of  Richmond  in  April, 
1861,  was  against  the  laws  and  policy 
of  Virginia,  the  issue  of  such  notes  by 
the  corporation  being  contrary  to  posi- 
tive law  and  ultra  vires.  It  was  held 
that  no  recovery  could  be  had  against 
the  cit}',  either  on  the  bills  themselves 
or  on  the  money  paid  to  the  city  for 
such  bills. 

A  contract  which  obliges  a  municipal 
corporation  to  do  an  act  in  violation  of 
law,  or  restricts  the  free  exercise  of  a 
discretion  vested  by  law  in  a  public  or 
municipal  officer  in  reference  to  a  trust 
reposed  in  him,  or  which  contemplates 
such  violation  of  law  or  the  free  exer- 
cise of  a  public  duty,  is  a  nullity.  Ac- 
cordingly, a  contract  by  which  a 
municipal  corporation  having  two 
thousand  or  more  inhabitants  agrees, 
in  consideration  of  the  erection  of  a 
commodious  hotel  within  the  corporate 
limits,  to  grant  to  the  builder  the  ex- 
clusive right  to  retail  intoxicating 
liquors  in  the  corporation  for  five 
years,  at  the  lowest  rate  of  licence 
allowed  by  law,  and  to  refund  the 
licence  money  so  paid,  in  case  the  cor- 
poration grant  licence  to  another,  then 
that  it  would  donate  five  thousand  dol- 
lars in  aid  of  the  erection  of  the  hotel, 
is  contrary  to  law  and  public  policy, 
and  utterly  null  and  void.     Mayor  etc. 


of  Jackson  v.  Bowman,  39  Miss.  671. 
See,  fost,  Ultra  Vires  as  a  De- 
fence. 

Title  of  Act. — Provisions  restricting 
the  power  of  the  city  of  New  York  to 
make  contracts,  held  inoperative,  be- 
cause included  in  the  annual  tax  levy, 
and  not  embraced  in  the  title.  Pullman 
V.  Mayor  etc.  of  New  York,  54  Barb. 
(N.  Y.)  169. 

3.  Douglass  V.  Virginia  City.  5  Nev. 
148,  holding  that  a  city  had  the  power 
to  execute  promissory  notes  as  a  means 
of  carrying  out  the  power  of  taking  a 
lease  of  certain  rooms  for  the  accom- 
modation of  its  common  council.  In- 
dianapolis v.  Indianapolis  G.  L.  &  C. 
Co.,  66  Ind.  396;  Goodrich  v.  Detroit, 
12  Mich.  279;  Chaffee  v.  Granger,  6 
Mich.  51;  Rae  v.  Mayor  etc.  of  Flint, 
51  Mich.  526;  2  Am.  &  Eng.  Corp.Cas. 
201;  Galena  v.  Corwith,  48  111.  423;  95 
Am.  Dec.  557;  Bank  of  Columbia  o. 
Patterson,  7  Cranch  (U.  S.)  299;  Mont- 
gomery Co.  V.  Barber,  45  Ala.  245; 
Siebrecht  v.  New  Orleans,  12  La.  An. 
496;  McKnight  v.  New  Orleans,  24  La. 
An.  412;  Prather  v.  New  Orleans,  24 
La.  An.  41;  Albright  w.  Town  Council 
of  Chester,  9  Rich.  L.  (S.  Car.)  399; 
Bateman  v.  Mayor  etc.  of  Ashton- 
under-Lyne,  3  H.  &  N.  322;  Williams- 
port  V.  Com.,  84  Pa.  St.  487;  Straus  v. 
Eagle  Ins.  Co.,  5  Ohio  St.  59;  Wells  «. 
Atlanta,  43  Ga.  67;  Rome  v.  Cabot,  28 
Ga.  50;  Lawrence  v.  Killam,  11  Kan, 
512;  Wyandotte  -z'.  Zeitz,  21  Kan.  649; 
Jones  V.  Richmond,  18  Gratt.  (Va.)  517; 
98  Am.  Dec.  695;  Miller  v.  Milwaukee, 
14  Wis.  642;  Nowell  V.  Worcester,  g 
Wil.  H.  &  G.  456;  Brenham  v.  Bren- 
ham  Water  Co.,  67  Tex.  542;  20  Am.  & 
Eng.  Corp.  Cas.  207;  Richmond  v, 
Smith,  15  Wall.  (U.  S.)  429;  SturtevanI 
V.  Alton,  3  McLean  (U.  S.)  393;  Rob- 
inson V.  St.  Louis,  28  Mo.  488;  Royal- 
ton  V  Roj'alton  etc.  Turnpike  Co.,  i/j 
Vt.  311;  Gregory  v.  Bridgeport,  41 
Conn.  76;  ig  Am.  Rep.  458;   State  v 


1080 


HQBicipal 


MUNICIPAL  CORPORATIONS. 


Contracts. 


may  insert  therein  a  provision  that  a  certain  sum  shall  be  deemed 
liquidated  damages.*  Generally,  however,  a  provision  made  by  a 
State  or  corporation  to  meet  its  debts  or  engagements  is  not  a 
contract,  and  may  be  altered  or  repealed  at  pleasure.^ 

2.  Implied  Contracts — (See,  post.  Ultra  Vires  Contracts.  See 
also  title  Municipal  Securities). — It  is,  undoubtedly,  the  general 
rule  that  a  municipal  corporation  is  only  liable  upon  express 
contracts  duly  authorized.  There  are,  however,  exceptions  to 
this  rule.  The  exceptions  relate  to  liabilities  for  the  use  of  money 
or  other  property  which  does  not  belong  to  the  municipality,  and 
to  liabilities  springing  from  the  neglect  of  duties  imposed  by  the 
charter  from  which  injuries  to  the  person  or  property  of  parties 
are  produced.*  Municipal  corporations,  therefore,  like  private 
corporations,*  may  be  liable  upon  implied  contracts,  within  the 
scope  of  their  powers,  "to  be  deduced  by  inference   from  author- 


Hammpnton,  38  N.  J.  L.  430;  Argenti 
V.  San  Francisco,  16  CaL  255. 

In  the  absence  of  statute  restrictions 
a  municifial  corporation  has  the  same 
general  powers  with  other  corporations, 
to  make  contracts  in  furtherance  of  the 
corporate  objects.  Pullman  v.  Mayor 
etc.  of  New  York,  54  Barb.  (N.  Y.)  169. 

The  power  to  contract  inheres  in 
everj  corporation,  and  is  coextensive 
with  its  corporate  powers.  Portland 
Lumbering  etc.  Co.  v.  East  Portland 
(Oreg.  1S89),  22  Pac.  Rep.  536. 

But  the  common  council  of  a  city 
■cannot  guarantee  that  a  contractor 
shall  make  money  under  all  circum- 
stances out  of  a  contract  with  the  cor- 
poration. Patterson  v.  New  Orleans, 
20  La.  An.  103.  Although,  under 
some  circumstances,  it  may  volun- 
tarily increase  the  contract  price. 
Merch  v.  Buffalo,  29  N.  Y.  198. 

Contracts  with  Water  Companies. — 
See  Water  Companies. 

Contracts  for  Water  Works.  —  See 
Water  Works. 

Contracts  with  Gas  Companies. — See 
■Gas  Companies,  8  Am.  &  Eng. 
Encyc.  of  Law  1271. 

Contracts  Surrendering  Powers. — See, 
■ante,  IX.  Corporate  Powers,  4. 
Delegation  and  Surrender. 

Contracts  as  to  Markets. — See  Mar- 
kets, 14  Am.  &  Eng.  Encyc.  of  Law. 

Contracts  as  to  Drains  and  Sewers. — 
'See  Drains  and  Sewers. 

Contracts  for  Local  Improvements. — 
See  Improvements,  10  Am.  &  Eng. 
Encyc.  of  Law  242. 

Contract  for  Breakwater. — In  Miller 
v.  Milwaukee,  14  Wis.  642,  it  was  held 
Ihat  the  corporate  authorities  of  Mil- 


waukee, by  virtue  of  the  general  pow- 
ers.po&sessed  by  municipal  corporations 
at  the  common  law  (which  powers  the 
charter  of  the  city  declared  they  should 
possess),  were  authorized  to  contract 
for  the  building  of  a  breakwater  de- 
signed to  protect  certain  streets  in  sai'd 
city  from  being  destroyed. 

Contract  with  Physician. — Authority 
of  the  city,  under  its  charter,  to  con- 
tract with  a  physician  for  the  care  and 
maintenance  of  the  indigent  sick  of  the 
city  at  a  private  hospital,  and  for  fur- 
nishing inedical  attendance  for  the  po- 
lice or  other  officers  of  the  city.  Tucker 
v,  Virginia  City.  4  Nev.  20. 

Unlawful  Services. — A  contract  by  a 
corporation,  to  pay  for  services  to  be 
rendered  in  the  exercise  of  a  franchise 
which  it  is  not  lawfully  entitled  to  ex- 
ercise, is  void  and  creates  no  right  of 
action  against  the  corporation.  Perry 
V.  Superior  City,  26  Wis.  64. 

1.  Parr  v.  Greenbush,  42  Hun  (N. 
Y.)  232. 

2.  San  Francisco  v.  Beideman,  17 
Cal.  443. 

3.  Argenti  v.  San  Francisco,  16  Cal. 
255,  284,  fer  Field,  C.  J. 

"There  are  limitations  even  to.  these 
exceptions  in  many  instances,  as  where 
the  property  or  money  is  received  in 
disregard  of  positive  prohibitions;  as, 
for  example,  she  would  not  be  liable  for 
moneys  received  upon  issuance  of  bills 
of  credit;  as  this  would  be  in  effect  to 
support  a  proceeding  in  direct  contra- 
vention of  the  inhibition  of  the  charter. 
Other  limitations  may  exist."     lb. 

4.  Mott  V.  Hicks,  I  Cow.  (N.  Y.) 
513;  13  Am.  Dec.  550;  American  Ins. 
Co.   V.  Oakley,  g  Paige    (N.  Y.)    496; 
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ized  corporate  acts,  without  either  vote,  deed,  or  writing."^  This 
doctrine  is  well  established,  and  has  been  held  applicable  to  the 
purchase  of  real  estate  ;^  to  the  use  of  a  bridge  for  water  pipes  -^ 
to  work  done  in  widening  and  deepening  a  river  ;*  to  work  upon 
plans  and  specifications  for  a  city  market  ;^  to  a  contract  for  the 
survey  of  a  city,®  and  to  many  other  cases. '^     The  principle  upon 


38  Am.  Dec.  561 ;  Danforth  v.  Scoharie 
etc.  Turnpike  Co.,  12  Johns.  (N.  Y.) 
227;  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276.  See  Corporations, 
4  Am.  &  Eng.  Encyc.  of  Law  184. 

1.  Dillon  Mun.  Corp,  (4th  ed.),  § 
459;  Town  of  New  Athens  w.  Thomas, 
82  111.  259;  Methodist  Church  v.  Vicks- 
burg,  50  Miss.  601. 

In  Salt  Lake  City  v.  HoUister,  3 
Utah  200;  4  Am.  &  Eng.  Corp.  Cas. 
273;  affirmed  118  U.  S.  256;  14  Am.  & 
Eng.  Corp.  Cas.  316,  it  was  held  that 
where  a  city  without  authority  en- 
in    the   manufacture    of  distilled 


spirits,  it  could  be  compelled  to  pay  the 
U.  S.  internal  revenue  tax. 

In  Seagraves  v.  Alton,  13  111.  366,  it 
was  held  that  if  a  corporation,  whose 
charter  imposes  upon  it  the  duty  of 
supporting  its  paupers,  does  not  pro- 
vide, after  notice,  for  theii:  support,  in- 
dividuals may  supply  their  necessities 
and  look  to  the  corporation  for  re- 
muneration. 

The  assent  ot  a  municipal  corpora- 
tion to  the  variation  or  modification  of 
it  contract  need  not  necessarily  be  ex- 
pressed by  the  formal  action  or  resolu- 
tion of  the  common  council;  but  it  may 
be  implied  from  acts  relating  to  the 
contract  work  subsequent  to  the  date  of 
the  contract.  Messenger  v.  Buffalo,  21 
N.  Y.  196;  Dillon  Muii.  Corp.  (3rd  ed.). 

Rev.  Stat.  Mo.  1879,  §  121S,  which 
provides  that  if  a  claim  against  a 
county  be  for  work  done  or  materials 
furnished  in  good  faith  bj'  the  claimant, 
under  contract  with  the  county'  au- 
thorities, the  claimants  shall  be  entitled 
to  recover,  though  the  authorities  in 
making  the  contract,  may  not  have  pur- 
sued the  form  prescribed  by  law,  has 
no  connection  with  the  special  statute 
in  relation  to  bridges  which  confers 
special  powers,  and  prescribes  a  special 
method  for  their  exercise  and  execution. 
Heidelburg  v.  St.  Francois  County, 
100  Mo.  69. 

2.  Chapman  v.  Douglass  Co.,  107 
U.  S.  348;  2  Am.  &  Eng.  Corp.  Cas. 
71.  In  this  case  it  appeared  that  A 
conveyed,  March  5th,  1859,  to  a  county 
in  Nebraska  certain  lands  for  a  "poor 


farm,"  and  they  were  thereafter  used  as 
such.  The  county,  pursuant  to  its 
agreement,  made  one  cash  payment, 
and  for  the  remainder  of  the  stipulated 
consideration  gave  its  notes  secured  by 
mortgage,  and  pa3'able,  respectively,  in 
one,  two,  three  and  four  years.  A  as- 
signed the  notes  to  B.  Some  time 
thereafter  the  supreme  court  of  the 
State  decided  that,  by  the  purchase  of 
lands  for  such  a  purpose,  a  county 
could  not  be  bound  to  pay  at  any 
specified  time  the  purchase-money,  or 
to  secure  it  by  mortgage  upon  them, 
but  was  limited  to  a  payment  in  cash 
and  to  the  levy-  of  an  annual  tax  to 
create  a  fund  wherewith  to  pay  the 
residue.  A  and  B,  the  notes  remaining 
unpaid,  filed  September  loth,  1877,  a 
bill  praying  for  a  reconveyance  and  an 
accounting,  or,  should  the  county  elect 
to  retain  the  lands,  then  for  a  "decree 
for  the  value  of  them.  Held,  i.  That 
in  vview  of  that  decision,  the  contract 
being  unauthorized  only  so  far  as  it  re- 
lates to  the  time  and  mode  of  paying 
the  purchase-money,  and  the  title  to 
the  lands  having  passed  by  the  convey- 
ance, the  county  holds  that  title  as  a 
trustee  for  the  benefit  of  B,  and  that  he 
is  entitled  to  the  relief  prayed  for;  2. 
That  unless  the  sura  due  on  account  of 
the  purchase-money,  after  a  proper  al- 
lowance shall  be  made  as  a  compensa- 
tion for  a  failure  of  A's  title  to  a  small 
part  of  the  lands,  be  paid  within  a 
reasonable  time,  to  be  fixed  by  the 
court  below,  having  reference  to  the 
necessity  of  raising  the  same  by  taxa- 
tion, as  prescribed  and  limited  by  the 
statute,  the  county  be  required  to  exe- 
cute and  deliver  a  deed,  releasing  to  A 
all  the  title  acquired  under  his  deed, 
and  that  he  convey  the  same  to  B(  3.- 
That  the  suit  is  not  barred  by  the  stat- 
ute of  limitations.  And  see  Stewart  v. 
Otoe  Co.,  2  Neb.  177 

3.  Frankfort   Bridge   Co.  v    FranK- 
fort,  18  B.  Mon.  (Ky.)  41. 

4.  Maher  v.  Chicago,  38  111.  266. 

5.  Peterson   v.  Mayor   etc.  of  New 
York,  17  N.  Y.  450. 

6.  Randall  z).  Van  Vechten,  19  Johns. 
(N.  Y.)  60;   10  Am.  Dec.  193. 

7.  See  cases  cited  fost.  Montgomery 
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wnich  this  doctrine  rests  is  that  if  a  munjcipahty  obtain  the  money 
or  property  of  another  by  mistake,  or  without  authority  of  law,  it 
is  her  duty  to  make  restitution  or  compensation — not  from  any 
contract  entered  into  by  her  on  the  subject,  but  from  the  gen- 
eral obligation  to  do  justice  which  binds  all  persons,  whether  nat- 
ural or  artificial.^ 

This  doctrine  applies  to  cases  where  money  or  other  property 
of  a  party  is  received  under  such  circumstances  that  the  general 
law  independent  of  express  contract  imposes  an  obligation  upon 
the  municipality  to  do  justice  with  respect  to  the  same.  The 
money,  however,  must  have  gone  into  her  treasury  or  been 
appropriated  by  her,  and  when  it  is  property  other  than  money  it 


V,  Montgomery  Water  Works  Co.,  79 
Ala.  233;  Tucker  v.  Virginia  City,  4 
Nev.  20;  Parr  v.  Greenbush,  42  Hun 
(N.Y.)232.  Liquidated  damages  stipu- 
lated for  in  case  of  breach  of  contract 
allowed. 

In  Nelson  v.  Mayor  etc.,  63  N.  Y. 
535,  tiie  plaintiff  had  furnished  sewer 
pipe  upon  a  contract  properly  made, 
but  was  unauthorized  because  it  was 
not  shown  that  any  appropriation  had 
previously  been  made  covering  the  ex- 
penses contemplated  by  the  contract, 
as  required  by  law.  The  court,  in  dis- 
cussing the  case,  proceeds  to  enquire 
whether  or  not  the  city  would  be  liable 
upon  a  quantum  meruit^  and  says:  "It 
does  not  follow,  however,  that  though 
the  contract  be  void  the  plaintiff  would 
be  entirely  without  remedy.  If,  as  is 
alleged,  the  city  has  obtained  his  prop- 
erty without  authority,  but  has  used  it 
and  received  the  avails  of  it,  it  would 
seem  that,  independently  of  the  express 
contract,  an  implied  obligation  would 
arise  to  make  compensation." 

Seagraves  v.  Alton,  13  111.  366,  is  a 
strong  case  upon  the  question  of  the 
liability  of  a  municipal  corporation 
upon  an  implied  contract.  The  action 
was  for  necessaries  furnished  a  pauper, 
and  the  charter  required  the  common 
council  to  provide  for  the  support  of  all 
paupers  within  the  limits  of  the  city. 
Treat,  C.  J.,  m  delivering  the  opinion 
of  the  court,  said:  "In  the  present  case, 
the  evidence  tended  to  the  conclusion 
that  Reeves  was  a  pauper,  and  properly 
chargeable  to  the  corporation.  It  also 
clearly  appeared  that  the  plaintiff,  with 
whom  Reeves  resided,  made  repeated 
applications  to  the  city  authorities  for 
relief,  which  was  refused.  If  Reeves 
was  a  pauper  in  fact,  the  plaintiff,  by 
continuing  to  maintain  him,  pursued 
the  course   that    humanity   prompted. 


and  the  law  approved,  and  he  ought  to 
be  remunerated."  The  jury  had  been 
instructed  that  the  plaintiff  could  not 
recover  unless  the  necessaries  were 
furnished  in  pursuance  of  an  express 
contract  with  the  corporation;  and  it 
was  held  that  this  instruction  was  er- 
roneous, and  the  judgment,  which  was 
in  favor  of  the  corporation,  was  re- 
versed. 

1.  Argenti  v.  San  Francisco,  16  Cal. 
256,  282,  per  F1EI.D,  C.  J.;  Methodist 
Church  V.  Vicksburg,  50  Miss.  601  j 
Carey  v.  East  Saginaw  (Mich.},  44  N. 
W.  Rep.  168. 

Tbe  obligation  to  do  justice  rests 
upon  all  persons,  natural  and  artificial, 
and  if  a  municipality  obtains  the  money 
or  property  of  others  without  authority, 
the  law,  independent  of  any  statute, 
will  compel  restitution  or  compensa- 
tion. Marsh  v.  Fulton  Co.,  10  Wall. 
(U.  S.)  676,  684;  Louisiana  v.  Wood, 
102  U.  S.  294;  Miltenberger  v.  Cooke, 
18  Wall.  (U.  S.)  421;  Chapman  v. 
Douglas  Co.,  107  U.  S.  348;  2  Am.  & 
Eng.  Corp.  Cas.  71;  Mayor  of  Nash- 
ville V.  Ray,  19  Wall.  (U.  S.)  468;  Bur- 
rill  V.  Boston,  2  Cliff.  (U.  S.)  590; 
Gause  v.  Clarksville,  5  Dill.  (C.  C.) 
165;  Wood  V.  Louisiana,  5  Dill.  (C.  C.) 
122;  Hitchcock  -v.  Galveston,  96  U.  S. 
341;  Adams  v.  Farnsworth,  15  Gray 
(Mass.)  423;  Morville  v.  American 
Tract  Soc,  123  Mass.  129;  25  Am.  Rep. 
40;  Pimental  v.  San  Francisco,  21  Cal. 
362;  Satterlee  v.  San  Francisco,  23 
Cal.  318;  Herzo  v.  San  Francisco,  33 
Cal.  140;  Grogan  v.  San  Francisco,  18 
Cal.'  590;  San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  453;  Clark  v. 
Saline  Co.,  9  Neb.  516;  Herman  v. 
Crete,  9  Neb.  350;  Hastings  -u.  Thorne, 
8  Neb.  160;  Brewer  v.  Otoe,  i  Neb. 
373;  Wheeler  v.  Chicago,  24  111.  105; 
Sangamon  Co.  v.   Springfield,  63   111. 
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must  have  been  used  by  her  or  be  under  her  control.  But  in 
reference  to  services  rendered,  as  for  local  improvements,  the  case 
is  different,  at  least  in  some  States.  Their  acceptance  by  the 
municipality  with  the  consequent  obligation  to  pay  for  them  must 
be  asserted  in  the  proper  way.  If  not  originally  authorized  no  lia- 
bility can  attach  upon  any  ground  of  implied  contract.  The 
acceptance  upon  which  alone  the  obligation  to  pay  could  arise 
would  be  wanting.!  j^  municipality  also  cannot  legally  be  held 
liable  for  voluntary  services,  upon  the  principle  that  no  person 


66;  Maher  v.  Chicago,  38  111.  266; 
Bryan  v.  Page,  51  Tex.  532;  32  Am. 
Rep.  637;  State  Board  of  Education  v. 
Aberdeen,  56  Miss.  518;  Moore  v. 
Mayor  etc.  of  N.  Y.,  73  N.  Y.  23S;  29 
Am.  Rep.  134;  Hathawa3'  v.  Cincin- 
natus,  62  N.  Y.  434;  Nelson  v.  Mayor 
etc.  of  N.  Y.,  63  N.  Y.  535;  Albany 
City  Nat.  Bank  v.  Albany,  92  N.  Y. 
363;  2  Am.  &  Eng.  Corp.  Cas.  61; 
Oneida  Bank  v.  Ontario  Bank,  21  N.Y. 
495;  McDonald  v.  Mayor  etc.  of  N.Y., 
68  N.  Y.  23;  23  Am. 'Rep.  144;  State 
Board  of  Agriculture  v.  Citizens'  St. 
R.  Co.,  47  Ind.  407;  Paul  f.  Kenosha, 
27  Wis.  266;  76  Am.  Dec.  736;  Lem- 
ington  V.  Blodgett,  37  Vt.  215;  Shrews- 
bury V.  Brown,  25  Vt.  197;  Gassett  v. 
Andover,  21  Vt.  342;  Thomas  v.  Port 
Hudson,  27  Mich.  323J  Carey  ^\  East 
Saginaw  (Mich,  18S9),  44  N.  W.  Rep. 
168;  Hackettstown  v.  Swackhamer,  37 
N.J.  L.  191 ;  Silsby  v.  Village  of  Dunn- 
ville,  8  Ont.  App.  i;24;  4  Am.  Si  Eng. 
Corp.  Cas.  407;  Fetterly  v.  Munici- 
pality of  Russell  and  Cambridge,  14 
U.  C,  Q^  B.  433;  Bartlett  v.  Amherst- 
burgh,  14  U  C,  Q^B.  152;  Pim  u.  On- 
tario, 9  U.  C,  C.  P.  304;  Perry  v.  On- 
tario, 23  U.C.,  Q^  6.391;  Nicholson  v. 
Guardians  of  Bradford  Union,  L.  R., 
1  Q^  B.  620;  Allegheny  City  v.  Mc- 
Clurkan,  14  Pa.  St.  81;  Armstrong  Co. 
V,  Clarion  Co.,  66  Pa.  St.  218;  5  Am. 
Rep.  368;  Underwood  v.  Newport 
Lyceum,  5  B.  Mon.  (Ky.)  129;  41  Am. 
Dec  260;  Frankfort  Bridge  Co.  v. 
Frankfort,  18  B.  Mon.  (Ky.)  41;  Brown 
*.  Atchison,  39  Kan.  37;  22  Am.  & 
Eng.  Corp.  Cas.  210;  Abbott  v.  Her- 
mon,  7  Me.  118;  Hayden  v.  Madison,  7 
Me.  7g;  Parsons  v.  Monmouth,  70  Me. 
26^;  Ruby  V.  Abyssinian  Soc,  n;  Me. 
306;  District  Tp.  of  Norway'  v.  Dis- 
trict Tp.  of  Clear  Lake,  11  Iowa  506. 
Compare  Seibrecht  v.  New  Orleans,  I2 
La.  An.  496;  Knowlton  v.  Plantation 
No.  4,  14  Me.  20. 

An  executory  contract,  made  without 
authority,    cannot     be    enforced;    but 


where  the  contract  has  been  executed, 
and  the  corporation  has  received  the 
benefit  of  it,  the  law  interposes  an  es- 
toppel, and  will  not  permit  the  validity 
of  the  contract  to  be  questioned.  Ar- 
genti  V.  San  Francisco,  16  Cal.  255; 
McLean  v.  Council  of  Brantford,  16 
U.  C,  Q^  B.  347;  Wingate  v.  Ennis- 
killen  Oil  R.  Co.,  14  U.  C,  C.  P.  379; 
Mayor  etc.  v.  Hardwicke,  L.  R.,  9 
Exch.  13;  Austin  v.  Guardians  etc.,  L, 
R.,  9  C.  P.  91;  Houck  V.  Whitty,  14 
Grant  (Can.)  671. 

1.  Contract  for  Services  —  Improve- 
ments.— Argenti  v.  San  Francisco,  16 
Cal.  256,  283,  per  Field,  C.J.  This 
case  was  an  action  to  recover  compen- 
sation for  work  done  in  the  improve- 
ment of  a  street.  Mr.  Justice  Field 
held  that  there  was  no  irnplied  con- 
tract; that  the  proposal  made  pursuant 
to  advertisement,  and  the  acceptance 
thereof  by  defendant  constituted  an  ex- 
press contract;  that,  independent  of 
such  contracts,  he  did  not  consider  any 
liability  would  attach  to  the  citj*  for 
the  improvement  of  the  streets;  that  a 
municipal  corporation  can  only  act  in 
the  cases  and  in  the  mode  prescribed 
by  its  charter;  and  for  street  improve- 
ments of  a  local  nature  express  con- 
tracts authorized  by  ordinance  are 
necessafy  to  create  a  liability;  that  the 
doctrine  of  implied  liability  as  upon 
implied  contracts  has  no  application  to 
cases  of  this  character. 

In  Bonesteel  v.  Mayor  etc.  of  N.  Y., 
22  N.  Y.,  162,  it  was  held,  under  a 
charter  requiring  contracts  to  be  let 
after  advertising  for  proposals  to  the 
lowest  bidder,  that  the  proposals  and 
specifications  formed  the  only  basis  of 
any  contract  to  be  made  for  the  work, 
or  from  which  any  request  to  the  plain- 
tiff to  perform  work  could  be  implied. 
And  the  street  commissioner,  having 
entered  into  a  contract  which  departed 
•from  the  specifications  in  two  particu- 
lars, it  was  held  that  such  modifications 
were  unauthorized  and  void.     The  con- 
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can  make  himself  a  creditor  of  another  by  voluntarily  discharging 
a  duty  which  belongs  to  that  other.^  And  where  a  statute  pro- 
vides that  all  the  contracts  of  the  municipality  shall  be  made  in  a 
certain  way,  it  has  been  held  that  it  could  not  be  held  liable  upon 
an  implied  contract.^  This  rule  has  been  applied  where  a  city 
charter  required  that  all  contracts  should  be  in  writing,^  or  that 
before  entering  into   the   contract  the  city  should  advertise  for 


tractor  failed  fully  to  perform  the  con- 
tract, but  did  a  large  amount  of  work 
under  it,  and  brought  suit  to  recover 
compensation  therefor;  but  the  court 
held  that  he  was  not  entitled  to  recover 
on  the  ground  of  contitict,  because 
there  was  no  contract  which  he  had 
performed;  nor  upon  the  quantum 
meruit,  because  there  was  nothing 
from  which  to  imply  a  request  to  per- 
form the  work,  imless  either  under  a 
contract  made  by  the  proposals  and 
specifications,  which  had  not  been 
performed,  or  under  that  which  the 
street  commissioner  assumed  to  make, 
which  was  null  and  void.  The  court 
said:  "It  does  not  require  any  agree- 
ment to  show  that  a  contract  made  in 
violation  of  the  requirements  of  the 
charter  is  null  and  void.  It  is  equally 
clear  that  a  contract  made  in  conflict 
with  the  authority  granted  is  equally 
null  and  void."  See  also  McDonald  v. 
Mayor  etc.  of  N.  Y.,  68  'N.  Y.  23;  23 
Am.  Rep.  144;  Nelson  v.  Mayor  etc. 
of  N.  Y.,  63  N.  Y.  535;  Parr  v.  Green- 
bush,  72  N.  Y.  463;  Brady  v.  New 
York,  20  N.  Y.  312;  Smith  v.  New- 
burg,  77  N.  Y.  136;  Brown  xk  Mayor 
etc.  of  N.  Y.,  63  N.  Y.  242;  Peterson  v. 
Mayor  etc.  of  N.  Y.,  17  N.  Y.  449;  • 
Hodges  v.  Buffalo,  2  Denio  (N.  Y.) 
no;  Bryan  v.  Page,  51  Tex.  532;  32 
Am.  Rep.  637;  Town  of  Durango  v. 
Pennington,  8  Colo.  257;  7  Am.  & 
Eng.  Corp.  Cas.  588;  Springfield  Mill- 
ing Co.  1'.  Lane  Co.,  5  Oreg.  265;  De- 
troit -0.  Michigan  Pav,  Co.,  36  Mich. 
335;  Leathers  v.  Springfield,  65  Mo. 
504;  Poultnev  V.  Wells,  i  Aiken  (Vt.) 
180;  Alton  V.  Mulledy,  21  111.  76;  Sax- 
ton  V.  St.  Joseph,  60  Mo.  153;  Green- 
Castle  V.  Allen,  43  Ind.  347;  Newman 
v.  Sylvester,  42  Ind.  106;  Cheeney  v. 
Brookfield,  60  Mo.  53;  Maupin  v. 
Franklin  Co.,  67  Mo.  327. 

In  McBrien  v.  Grand  Rapids,  5 
Mich.  95;  7  Am.  &  Eng.  Corp.  Cas. 
573.  it  was  held  that  as  a  municipal 
corporation  can  only  act  in  the  cases 
and  in  the  mode  prescribed  by  its 
charter,  and  for  street  improvements  of 
a  local  nature  express  contracts  author- 


ized by  ordinance  are  necessary  to  cre- 
ate a  liability,  the  doctrine  of  implied 
liability,  as  upon  implied  contracts,  has 
no  application  to  cases  of  this  charac- 
ter. Comfare  Caldwell  v,  Rupert,  10 
Bush  (K3'.)  179;  Cracraft  v.  Selvage, 
10  Bush  (Ky.)  708;  Louisville  v.  Nevin, 
lo  Bush  (K3'.)  549;  19  Am.  Rep.  78; 
Burrill  v.  Boston,  2  Clifl".  (U.  S.)  590; 
Abbott  V.  Hermon,  7  Me.  118;  Hay- 
den  v.  Madison,  7  Me.  79;  Hunt  v. 
Wimbledon  Local  Board,  L.  R.,  4  C.  P. 
D.  48;  McGuire  v.  Rapid  City  (Dak. 
1889),  28  Am.  &  Eng.  Corp.  Ca's.  379. 

1.  Huntington  Co.  v.  Boyle,  9  Ind. 
296;  Mayor  etc.  of  Baltimore  v.  Poult- 
ney,  25  Md.  18;  Seibrecht  v.  New  Or- 
leans, 12  La.  An.  496;  Alton  v.  Mul- 
ledy, 21  111.  76;  French  v.  Auburn,  62 
Me.  452.  Cotnfare  Seagraves  v.  Alton, 
13  111.  366. 

A  citj'  corporation  is  not  liable  in 
assumpsit  to  a  grandmother  for  board- 
ing her  minor  grandchildren  who  were 
a  cit3'  charge,  except  upon  an  express 
contract.  Salsbury  v.  Philadelphia,  44 
Pa.  St.  303.  And  a  voluntary  expendi- 
ture of  money  hy  a  stranger  in  repair- 
ing a  wharf  of  the  city  will  not  create 
a  liability  against  the  city.  JefFerson- 
ville  V.  The  John  Shallcross,  35  Ind.  19. 

2.  See,  post,  Mode  of  Contract- 
ing. Pimental  -ik  San  Francisco,  21 
Cal.  351;  McCracken  r<.  San  Francisco, 
16  Cal.  591;  McSpedon  v.  New  York, 
7  Bosw.  (N.  Y.)  601;  Dickenson  v. 
Poughkeepsie,  74  N.  Y.  65. 

3.  McDonald  v.  Mayor  "etc.  of  N.  Y., 
68  N.  Y.  23;  23  Am.  Rep.  144,  was  an 
action  brought  to  recover  the  value  of 
certain  stone  and  gravel  alleged  to 
have  been  sold  arid  delivered  by 
plaintiff  to  defendant,  and  used  in  the 
repair  of  one  of  its  streets.  It  was 
furnished  at  the  request  of  the  superin- 
tendent of  roads,  to  whom  the  bills 
were  given  and  certified  by  him  to  the 
street  department.  The  material  was 
used  on  the  streets.  They  were  not 
furnished  upon  sealed  proposals  upon 
public  notice,  as  required  by  the  char- 
ter, and  in  other  respects  there  was  a 
disregard    of    the    charter    provisions. 
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bids,  and  let  the  contract  to  the  lowest  bidder.^  But  there  are 
authorities  which  seem  to  assert  that  a  liability  may  be  imposed 
even  in  such  cases  where  money  has  been  received  or  property 
appropriated.*  Indeed,  upon  the  general  subject  of  the  extent 
of  the  liability  of  municipal  corporations  upon  implied  contracts, 
the  authorities  are  in  a  very  confused  state,  and  it  is  difficult  to 
assert  any  proposition  with  respect  to  the  same  for  which  adjudi- 
cations on  both  sides  may  not  be  cited. 

3.  Mode  of  Contracting — (See,  ante,  2.  Implied  Contracts) — 
•(a)  Generally — Validity  of  Contracts. — The  law  is  well  settled 
that  when  the  mode  of  proceeding  in  respect'  to  municipal  con- 
tracts is  prescribed  by  law  or  in  the  charter  of  the  corporation, 
such  mode  must  be  strictly  pursued  by  the  corporation  in  rela- 
tion to  the  awarding  and  making  of  contracts  or  in  their  subse- 
quent  ratification.     If  this  is  not  done,  no  liability  is  incurred. 


FoLGER,  J.,  in  deciding  tlie  case,  says: 
"The  main  reliance  of  the  plaintiff  is 
upon  the  proposition  that  the  defend- 
ant, having  appropriated  the  materials 
of  the  plaintiff  and  used  them,  is  bound 
to  deal  justly,  and  paj'  him  the  value  of 
them.  The  case  of  Nelson  v.  Mayor 
etc.,  63  N.  Y.  535,  is  cited.  The 
learned  judge  who  delivered  the  opinion 
in  that  case,  does,  indeed,  use  language 
which  approaches  the  plaintiffs  propo- 
sition; but  the  judgment  in  that  case 
did  not  go  upon  the  doctrine  there  put 
forth;  and  when  the  opinion  is  scru- 
tinized, it  does  not  quite  cover  the  case." 
The  learned  juejge  then  proceeds  to 
show  that  where  the  statute  provides 
that  all  contracts  shall  be  in  writing, 
there  is  no  room  for  saying  there  can 
be  an  implied  contract;  that  where  the 
statute  which  continues  the  corporate 
life  of  the  municipality,  and  gives.it  its 
powers,  and  prescribes  the  mode  of  ex- 
ercise of  them,  says  that  its  contracts 
shall  be  in  writing,  it  cannot  be  liable 
upon  an  implied  promise;  and  he  perti- 
nently says:  "Restrictions  and  inhibi- 
tion by  statute  are,  practically,  of  no 
avail,  if  they  can  be  brought  to  naught 
by  the  unauthorized  action  of  every 
official  of  the  lowest  degree,  acquiesced 
in  and  not  repudiated  by  his  superiors." 
Compare  Moore  v.  Mayor  etc.  of  N. 
Y.,  73  N.  Y.  238;  29  Am.  Rep.  134. 

1.  In  Parr  v.  Greenbusli,  72  N.  Y. 
463,  action  was  brought  to  recover  for 
gr.iding,  and  furnishing  sand  and 
gravel,  under  a  resolution  of  the  trus- 
tees authorizing  the  work  to  be  done. 
The  charter  required  contracts  to  be 
let  to  the  lowest  bidder  after  advertis- 
ing for  proposals.  The  plaintiff  per- 
formed   the   work    and   furnished    the 


materials,  amounting  to  over  $6,000. 
The  court  said :  "A  person  contracting 
with  public  officers  must  take  notice  of 
their  powers.  He  is  charged  with  a 
knowledge  of  the  law,  and  he  makes  a 
contract  in  violation  of  the  law  at  his 
own  risk.  When  the  law  commands 
public  officers,  before  entering  into  con- 
tracts, to  advertise,  and  contract  with 
the  lowest  bidder,  a  contract  made 
without  advertising,  and  without  com- 
petition, is  wholly  void,  and  imposes  an 
obligation  upon  the  public  body  as- 
sumed to  be  represented.  Laws  of  this 
character,  imposing  restraints  upon 
public  agents,  have  been  found  to  be 
necessary  and  beneficial,  and  public 
policy  requires  that  they  should  be  rig- 
idly enforced.  But  the  claim  is  made 
that  as  the  work  and  materials,  were 
furnished,  and  the  village  has  receivedi 
some  benefit  from  them,  it  is  under  an 
implied  obligation  to  pay  what  they 
were  worth.  If  this  were  so,  the  law 
could  alwaj'S  be  easily  evaded.  That  it 
is  not  so,  is  no  longer  an  open  question 
in  this  court."  Citing  Brady  v.  New 
York,  20  N.  Y.  312;  McDonald  v. 
Mayor  etc.  of  N.  Y.,  68  N.  Y.  23;  23 
Arn.  Rep.  144.  To  the  same  effect 
also  are  the  following  cases:  Smith  v. 
Newburg,  77  N.  Y.  136;  Brown  v. 
Mayor  etc.  of  N.  Y.,  63  N.  Y.  239; 
Peterson  v.  Mayor  etc.  of  N.  Y., 
17  N.  Y.  449;  Hodges  v.  Buffalo,  2 
Denio  (N.  Y.)  110;  McBrien  w..  Grand 
Rapids,  56  Mich.  95;  >]  Am.  &  Eng. 
Corp.  Ca's.  573.  See, /o.s)',  4-  Adver- 
tising AND  Letting  to  Lowest 
Bidder. 

2.  See  cases  cited,  ante.  Moore  v. 
Mayor  etc.  of  N.  Y.,  73  N.  Y.  238;  29 
Am.  Rep.  134. 


1086 


Uonicipal 


MUNICIPAL  CORPORATIONS. 


Contracts. 


The  party  dealing  with  a  municipal  body  is  bound  to  see 
-to  it  that  all  the  mandatory  provisions  of  the  law  are  complied 
-with,  and  if  he  neglects  such  precaution  he  becomes  a  mere  volun- 
teer and  must  suffer  the  consequences. ^ 


1.  Town  of  Durango  v.  Pennington, 

.8  Colo.  257;  7  Am.  &  Eng.  Corp.  Cas. 
588;    Sullivan    v.    Leadville,    11    Colo. 

483;  McBrien  v.  Grand  Rapids,  56 
Mich.  95;  7  Am.  &   Eng.  Corp.  Cas. 

.i;73;  Steckert  v.  East  Saginaw,  22 
Mich.  104;  People  v.  Baraga  Town- 
ship, 39  Mich.  554;  Niles  Water  Works 
V.  Niles,  59  Mich.  311;  11  Am.  &  Eng. 
Corp.  Cas.  299;  Brady  v.  Ma3'or  etc.  of 
N.  Y.,  20  N.  Y.  312;  Bonesteel  v. 
Mayor  etc.  of  N.  Y.,  22  N.  Y.  162; 
McDonald  v.  Mayor  etc.  of  N.  Y.,  68 
N.  Y.  23;   23  Am.   Rep.    144;   Parr  v. 

■Greenbush,  72  N.  Y.  463;  Peterson  v. 
Mayor  etc.  of  N.  Y.,  17  N.  Y.  449; 
Smith  V.  Newburg,  77  N.  Y.  136;  In  re 

■Garvey,  77  N.  Y.  523;  Moore  v.  Mayor 

■  etc.  of  N.  Y.,  4  Hun  (N.  Y.)  545; 
Brown  v.  Mayor  etc.  of  N.  Y.,  63  N. 
Y.  239;  Hodges  V.  Buffalo,  2  Denio 
(N.  Y.)  no;  Kingsland  v.  Mayor  etc., 

-of  N.  Y.,  5  Daly  (N.  Y.)  478;  Francis 
V.  Troy,  74  N.  Y.  33S;  Gates  v. 
Hancock,  45  N.  H.  528;    State  v.   Pas- 

-saic,  41  N  J.  L.  90;  Perrine  v.  Farr,  22 

-N.J.  L.  356;  Canon  v.  Martin,  26  N.J. 
L.  594;  State  V.  Hudson,  29  N.  J.  L. 
104;  Dey  V.  Jersey   City,  19   N.  J.   Eq. 

.412;  Bentley  v.  Co.  Commrs.,  25  Minn. 
359;  Starkey  v.  Minneapolis,  19   Minn. 

.203;  State  V.  Marion  Co.,  21   Kan.  419; 

-Leavenworth  v.  Rankin,  2  Kan.  357; 
Wayandotte  v.  Zeitz,  21  Kan.  649; 
Allen  V.  Galveston,  51  Tex.  302;  Bryan 
v.  Page,  51  Tex.  C32;  32  Am.  Rep.  637; 
Hitchcock  V.  Galveston,  3  Woods  (U. 
S.)  287;  Heidelberg  v.  St.  Fran- 
cois Co.  100  Mo.  69;  Perkinson 
■u.  St.  Louis,  4  Mo.  App.  322;  Sax- 
ton  V.  St.  Joseph,  60  Mo.  153;  Dore 
V.  Milwaukee,  42  Wis.  iS;  Lee  v.  Ra- 
cine, 64  Wis.  231;  Fulton  V.  Lincoln,  9 
Neb.  358;   Hurford  v.  Omaha,  4  Neb. 

.334;  Reis  V.  Graff,  51  Cal.  86;  Zottman 
V.  San  Francisco,  20  Cal.  96;  81  Am. 
Dec.  96;  Branham  v.  San  Jose,  24  Cal. 
585;  McCracken  v.  San  Francisco,  16 
Cal.  591 ;  Piemental  v.  San  Francisco, 
21  Cal.  351;  Los  Angeles  Gas  Co.  r>. 
Toberman,  61  Cal.  199;  Argenti  v.  San 
P^rancisco,  16  Cal.  255;  Wallace  v. 
Mayor  etc.  of  San  Jose,  29  Cal.  180; 
McCoy  V.  Briant,  53  Cal.  247;  Nichol- 
son Pavement  Co!  v.  Painter,  35  Cal. 

699;  Seibrecht  v.  New  Orleans,  12  La. 
An.  496;  White   v.   New  Orleans,.  15 

ios' 


La.  An.  667;  Murphy  -u.  Louisville,  9 
Bush    (Ky.)  189;  Craycraft  v.  Selvage, 

10  Bush  (Ky.)  696;  Peoples'  Railroad 
V.  Memphis  Railroad,  10  Wall.  (U.  S.) 
38;  Marsh  v.  Fulton  Co.,  10  Wall.  (U. 
S.)  676;  Sturtevant  v.  Alton,  3  Mc- 
Lean (U.  S.)  393;  Montgomery  Co.  v. 
Barber,  45  Ala.  237;  Montgomery  v. 
Montgomery  etc.  Plank  Road  Co.,  31 
Ala.  76;  Hudson  v.  Marietta,  64  Ga. 
286;  Taft  V.  Pittsford,  28  Vt.  286;  Dill 
V.  Inhabitants  of  Wareham,  7  Mete. 
(Mass.)  438;  Bridgeport  v.  Housatonic 
R.  Co.,  15  Conn.  475;  Horn  v.  Balti- 
more, 30  Md.  218;  Steam  Navigation 
Co.  V.  Danbridge,  8  Gill  &  J.  (Md.) 
248;  Baltimore  V.  Eschbach,  18  Md. 
276;  Baltimore  v.  Reynolds,  20  Md. 
i;  State  v.  Mayor,  29  Md.  85; 
Haynes  v.  Covington,  13  Sm.  &  M. 
(Miss.)  408;  State  v.  Haskell,  20  Iowa 
276;  Wilhelm  v.  Cedar  Co.,  50  Iowa 
254;  Treadway  v.  Schnauber,  i  Dak. 
Ter.  236;  Neely  -v.  Yorkville,  lo  S. 
Car.,  141;  People  v.  Weber,  89  111.  347; 
Butler  XK  Nevin,  88  111.  575;  Alton  v. 
MuUedy,  21  111.  76;  Terre  Haute  v. 
Lake,  43  Ind.  480;  Logansport  v. 
Humphrey,  84  Ind.  487;  Driftwood 
Valley  Turnpike  Co.  v.  Board  of 
Commrs.,  72  Ind.  226;  Kansas  City  v. 
Flanagan,  69  Mo.  22;  Addis  v.  Pitts- 
burgh, 85  Pa.  St.  379;  Bladen  v.  Phila- 
delphia, 60  Pa.  St.  464;  Reilly  v.  Phila- 
delphia, 60  Pa.  St.  467;  Trustees  of 
Paris  Township  v.  Cherry,  8  Ohio  St. 
564;' Hunt  V.  Wimbledon  Local  Board, 
4  Ont.  Rep.,  C.  P.  D.  48.  Compare 
McGuire  v.  Rapid  City  (Dak.  1889),  28 
Am.  &  Eng.  Corp.  Cas.  379. 

When  the  charter  of  a  municipal 
corporation  authorizes  a  contract  to  be 
made  by  the  corporate  body  in  a  cer- 
tain mode,  its  officers  and  agents  can- 
not bind  it  in  any  other  manner. 
Keeney  v.  Jersey  City,  47  N.  J.  L.  449; 

11  Am.  &.  Eng.  Corp.  Cas.  309. 
If   the  charter  requires  that  certain 

contracts  must  be  authorized  by  a  vote 
of  the  taxpaj'ers,  a  contract  entered 
into  without  such  authorization  is  void. 
Niles  Water  Works  v.  Niles,  59  Mich. 
311;  II  Am.  &  Eng.  Corp.  Cas.  299. 

The  provisions  of  the  act  as  to  the 
form  of  execution  of  contracts  on  be- 
half of  the  corporation  do  not  extend 
to  contracts  and  undertakings  implied 
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But  this  rule  applies  only  where  the  charter  or  statutory  pro- 
visions are  mandatory.  If  the  provisions  as  to  the  method  of  mak- 
ing or  entering  into  contracts  are  directory  merely,  the  contract 
may  be  upheld,  although  such  provisions  are  not  complied  with.-' 
And  if  no  mode  of  entering  into  contracts  is  prescribed,  valid 
contracts  within  the  compass  of  the  corporate  powers  may  be 
made,  just  as  natural  persons  may  make  like  contracts.* 

Where  the  formal  provisions  of  a  city  charter  have  not  been 
followed,  preliminary  to  entering  into  a  contract,  but  no  bad  faith 
or  intentional  abuse  of  authority  has  been  charged  or  shown,  it 
has  been  held  that  the  State  has  no  interest  that  will  justify 
the  intervention  of  the  attorney  general  by  information  to  enjoin 
the  corporate  authorities  from  carrying  such  contract  into  execu- 
tion.^ 


by  law.  Mechanics'  Bank  of  Alexan- 
dria V.  Bank  of  Columbia,  5  Wheat. 
(U.  S.)  326.  See,  ante,  2.  Implied 
Contracts. 

AnnuUment  or  Change. — The  same 
statutory  formalities  must  be  observed 
in  annulling  or  changing  a  contract 
which  were  required  in  making  it. 
Terre  Haute  v.  Lake,  43  Ind.  480;  Sac- 
ramento V  Kirk,  7  Cal.  419.  Compare 
Hasbrouck  v.  Milwaukee,  21  Wis.  217. 

A  city  contract  specially  authorized 
by  ordinance  can  only  be  altered  by 
ordinance,  or  some  properly  authenti- 
cated act.  Sacramento  -w.Kirk,  7  Cal.419. 

Necessity  for  Appropriation. — Where 
a  statute  makes  no  contract  binding  on 
the  city,  unless  an  appropriation  suffi- 
cient to  pay  the  same  be  previously 
made  by  councils,  heldy  that  when 
an  appropriation  was  made,  sufficient 
at  the  time  to  pay  the  contract  in  full,  a 
subsequent  diversion  of  the  same  to 
other  objects  by  the  city,  left  the  city 
liable  as  thougli  such  diversion  had  not 
been  made.  McGlue  v.  Philadelphia, 
10  Phila.  (Pa.)  348. 

Such  a  provision  does  not  repeal  the 
obligation  imposed  upon  councils  to  an- 
nually raise  the  amount  required  by  the 
commissioners,  .and  councils  are  bound 
to  levj'  the  tax,  or  otherwise  raise  the 
amount,  Perkins  v.  Slack,  86  Pa.  St. 
270.  And  see  as  to  necessity  for  appro- 
priation, Tatham's  Appeal,  80  Pa.  St. 
465;  Donovan  v.  Mayor  etc.  of  N.  Y., 
44  Barb.  (N.  Y.)  180.' 

1.  See  Kelly  v.  Mayor  etc.  of  Brook- 
lyn, 4  Hill  (N.  Y.)  263;  Moore  v. 
Mayor  etc.  of  N.  Y.,  73  N.  Y.  238;  29 
Am.  Rep.  134;  Dillon '  Mun.  Corp. 
(4th  ed.),  ^  449. 

Where  a  statute,  such  as  Pa.  act  of 
April  2ist,  1858,  prohibits  the  officers 


of  a  city  from  making  any  contract  to 
bind  the  city,  without  a  previous  appro- 
priation being  made  therefor,  and  a 
later  act  requires  such  officers  to  fur- 
nish certain  books,  papers,  etc.,  al- 
though no  appropriation  has  been  made 
therefor,  the  latter  act  is  a  repeal,  fro 
ianto,  of  the  former  act,  and  the  offi- 
,cers  may  be  compelled,  by  mandamus, 
to  comply  with  its  provisions.  Asses- 
sors of  Philadelphia  v.  Commrs.,  3 
Brews.  (Pa.)  333. 

N.  Y.  Laws  1857,  ch.  446,  §  38,  re- 
quiring a  certificate  by  the  head  of  the 
appropriate  department,  as  to  the  ne- 
cessity of  expenditures  of  which  no 
contract  is  required,  was  enacted  to 
regulate  the  mode  in  which  Avork  re- 
quired in  public  improvements  should 
be  contracted  for  and  let,  and  did  not 
include  professional  services  rendered 
by  counsel  employed  in  collecting  the 
amounts  due  from  delinquent  taxpay- 
ers. Smith  V.  Mayor  etc.  of  N.  Y., 
S  Hun  (N.  Y.)  237. 

2.  Selraa  v.  Mullen,  46  Ala.  411; 
Burrill  v.  Boston,  2  Cliff.  (U.  S.)  590; 
Duncombe  v.  Fort  Dodge,  38  Iowa 
281;  Indianola  v.  Joiies,  29  Iowa  282; 
Booth  V.  Shreveport,  29  La.  An.  581. 

A  statute, — such  as  Iowa  Rev.,  ^ 
1 134 — directing  that  the  yeas  and  nays 
shall  be  called  on  every  resolution  by 
a  council  of  a  municipal  corporation  to 
enter  into  a  contract,  does  not  disable 
municipal  corporations  from  making 
contracts  in  the  ordinary  way,  by  their 
officers  and  agents,  and  by  parol.  _  It 
only  governs  the  mode  of  proceedirjg 
when  the  contract  is  directed  by  the 
council.  Indianola  w.  Jones,  29  Io*a  282. 

3.  Atty.  Gen.  v.  Detroit,  55  Mich. 
181;  5  Am.  &  Eng.  Corp.  Cas.  497; 
Atty.  Gen.  v.  Detroit,  26  Mich.  263. 
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[b)  Necessity  for  Writing. — Where  a  statute  provides  that  all 
the  contracts  of  a  municipal  corporation  shall  be  in  writing,  this 
restriction  must  be  observed  or  the  contract  will  be  considered 
invalid.^  But  unless  there  is  some  such  restriction  there  is  noth- 
ing to  prevent  a  municipal  corporation  from  contracting  by  parol 
through  its  duly  authorized  agents.* 


1.  McDonald  v.  Mayor  etc)  of  N.  Y., 
68N.  Y.  23;23  Am.  Rep.  144.  FoL- 
GER,  J.,  said:  "Restrictions  and  inhibi- 
tions by  statute  are  practically  of  no 
avaij  if  tliey  can  be  brought  to  naught 
by  the  unauthorized  action  of  every 
official  of  the  lowest  degree,  acquiesced 
in  and  not  repudiated  by  his  superiors." 
And  see  cases  cited  in  preceding  note. 
And  see  Stewart  v.  Cambridge,  125 
Mass.  102;  Starkey  v.  Minneapolis,  19 
Minn.  203;  Maupin  v.  Franklin  Co.,  67 
Mo.  327;  Condon  w.  Jersey  City,  43  N. 
J.  L.  452;  Logansport  v.  Blakemore,  17 
Ind.  318.  Cotnfare  Carey  v.  East  Sag- 
inaw (Mich.  1889),  44  N.  W.  Rep.  168. 
Waiver  of  requirement.  Cincinnati  v. 
Cameron,  33  Ohio  St.  336. 

A  resolve  or  ordinance  may  bind  the 
corporation  as  a  contract  when  so  in- 
tended, in  any  matters  not  required  to 
be  attested  in  some  different  form;  but 
a  resolve  approving  a  contract  which 
the  statute  of  frauds  requires  to  be  in 
writing,  and  signed,  does  not  constitute 
a  signing.  Wade  v.  Newbern,  77  N. 
Car.  460.  And  generally,  a  municipal 
corporation  may  contract  by  ordinance, 
resolution  or  vote,  and  an  ordinance 
accepting  of  the  terms  of  a  proposition 
made  to  the  municipality,  amounts  to 
an  assent  to  the  contract  on  the  part  of 
the  corporation,  and  not  a  mere  decla-^ 
ration  to  enter  into  a  contract.  People 
f.  Board  of  Supervisors,  27  Cal.  655; 
Sacramento  v.  Kirk,  7  Cal.  419;  Bell- 
myer  v.  Marshalltown,  44  Iowa  564; 
Ross  V,  Madison,  i  Ind.  281 ;  Logans- 
port  r;.  Blakemore,  17  Ind.  318;  Alton 
V.  Mulledy,  21  111.  76;  Abby  v.  Billups, 
35  Miss.  618;  Fanning  v.  Gregoire,  16 
How.  (U.  S.)  524;  Clark  v.  Washing- 
ton, 12  Wheat.  (U.  S.)  40;  Montgomery 
Co.  t;.  Barber,  45  Ala.  237;  Detroit  v. 
Jackson,  i  Doug.  (Mich.)  106;  San  An- 
tojiio  V.  Lewis,  9  Tex.  69. 

The  provision  in  the  charter  of  New 
York  city  (Laws  1S57,  886,  ch.  446,  % 
38),  which  allows,  hj  a  vote  of  three- 
fourths  of  the  members  elected  to  each 
board  of  the  common  council,  work  to 
be  'done  for  the  city  without  a  contract, 
only  extends  to  work  necessary  to 
be  done  to  complete  or  perfect  a  par- 


ticular job,  and  not  to  work  of  a  gen- 
eral character  nor  to  a  whole  job,  or 
an  original  undertaking;  and  even  if 
that  provision  could  apply  to  a  whole 
job  and  an  original  undertaking,  still, 
the  vote  of  the  common  council  must 
precede,  and  not  follow  the  perform- 
ance of  the  work;  and  a  subsequent 
vote  of  the  common  council  cannot  cure 
the  want  of  a  precedent  contract,  nor 
give  the  party  performing  the  work  a 
claim  to  compensation.  Haughwout 
V.  Mayor  etc.  of  New  York,  2  Abb. 
(N.  Y.)  App.  Dec.  344. 

2.  Duncombe  v.  Fort  Dodge,  38  Iowa 
281;  Selma  v.  Mullen,  46  Ala.  411; 
Baker  t;.  Johnson  Co.,  33  Iowa  151;  In- 
dianola  v.  Jones,  29  Iowa  282;  Logans- 
port  V.  Dykeman,  116  Ind.  15.  And 
such  contracts  cannot  be  changed  with- 
out the  consent  of  the  parties  to  be 
affected  thereby.  Accordingly,  where 
a  city  council  passed  a  resolution  or- 
dering a  public  square  to  be  graded, 
and  plaintiff,  under  an  agreement  with 
defendant's  officers,  advanced  the  money 
for  the  work,  which  was  done  in  a 
satisfactory  manner,  it  was  held  that  a 
subsequent  resolution  of  which  plain- 
tiff had  no  notice,  limiting  the  expen- 
diture, would  not  defeat  recovery  for 
an  amount  expended  in  excess  of  that 
limit.  Duncombe  v.  Ft.  Dodge,  38 
Iowa  281. 

A  municipal  corporation  may  con- 
tract by  parol  through  its  agents,  not- 
withstanding a  statute  which  merely 
defines  how  the  order  to  contract  shall 
be  made  and  evidenced  when  directed 
by  the  council,  and  is  not  a  limitation 
on  its  power  to  contract  otherwise.. 
Indianola  v.  Jones,  29  Iowa  282. 

Where  the  sewer  board  of  a  city 
properly  advertises  and  receives  bids 
for  sewer-pipe,  and  awards  the  con- 
tract to  the  lowest  bidder,  who  furnishes- 
the  pipe  in  accordance  with  the  bid 
and  award,  and  it  is  used  by  the  board, 
the  contractor  can  recover  therefor, 
though  the  contract  was  not  in  writing, 
in  accordance  with  a  provision  of  the 
city  charter,  that  when  the  board  shall 
have  made  their  award  they  shall  fur- 
nish the  city  attorney  with  plans  and 
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{c)  Use  of  Seal. — The  ancient  rule  of  the  common  law  that  cor- 
porations could  not  bind  themselves  by  a  contract  not  under  seal, 
is  no  longer  efficacious  in  this  country.  It  is  now  clearly  estab- 
lished that  all  corporations,  both  private  and  municipal,  may  enter 
into  binding  contracts  without  the  use  of  the  corporate  seal, 
where  this  is  not  expressly  required  by  statute.* 

4.  Advertising  and  Letting  to  Lowest  Bidder — (See  also  Improve- 
ments, lO  Am.  &  Eng.  Encyc.  of  Law  293)— («)  Generally 
— Provisions  Must  be  Complied  with.  — It  is  frequently  pro- 
vided by  municipal  charters  or  by  general  statutes*  that 
where  a  municipal  corporation  is  about  to  enter  into  a 
contract,  notice  thereof  must  be  published  for  'a  certain 
length   of  time   inviting    proposals,*   and  the   contract  awarded 

specifications,  and  he  shall  draw  the 
necessar3'  contract,  and,  when  approved 
by  the  board,  it  shall  be  executed  b_v 
the  board,  under  the  seal  of  the  city, 
and  be  kept  with  the  board.  Carey  v. 
East  Saginaw  (Mich.  1889),  44  N.  W. 
Rep.  168. 

See  Implied  Contracts,  ante,  2. 

Statute  of  Frauds. — Defendant's  com- 
mon council  of  a  city,  on  January  26, 
1863,  adopted  a  resolution  that  an  ofS- 
cial  newspaper  be  designated  for  a  term 
of  three  years,  and  that  the  chamber- 
lain enter  into  a  contract  with  the 
newspaper  to  be  designated,  on  terms 
and  for  prices  which  were  expressed  in 
the  resolution.  This  resolution  was 
adopted  bj  a  vote  of  two-thirds  of  all 
the  members  taken  hy  yeas  and  nays. 
The  common  council  then  designated 
plaintiflPs  newspaper,  and  the  resolu- 
tion and  designation  were  entered  in 
the  minutes  for  the  day,  at  the  end  of 
which  the  clerk  signed  his  name.  A 
contract  in  writing  was  then  entered 
into  between  plaintiff  and  the  chamber- 
lain for  the  terra  of  three  3'ears.  On 
January  i6th,  1866,  the  common  council 
resolved  that  plaintiff's  newspaper  be 
designated  the  official  paper  "in  ac- 
cordance with  the  former  resolutions  of 
the  common  council."  This  resolution 
was  not  adopted  by  a  vote  taken  by 
yeas  and  navs,  but  it  was  entered  in  the 
minutes,  which  were  signed  by  the 
clerk.  Plaintiff  subscribed  a  written 
acceptance,  but  no  contract  was  made 
with  the  chamberlain.  Held,  that  the 
contract  made  by  the  adoption  of  the 
resolution  of  January  i6th,  1866,  was 
binding  under  the  statute  of  frauds,  the 
minutes  of  the  common  council  consti- 
tuting the  requisite  note  or  memoran- 
dum in  writing.  Argus  Co.  v.  Mayor  etc. 
of  Albany,  55  N.  Y.  495.  And  see  s.  c, 
7  Lans.  (N.  Y.)  264;   14  Am.  Rep.  296. 
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A  resolve  approving  a  contract  which 
the  statute  of  frauds  requires  to  be  in 
writing  and  signed  does  not  constitute 
a  signing.  Wade  v.  Newbern,  77  N. 
Car.  460. 

1.  The  authorities  cited  ante  to  the 
points  that  municipal  corporations  may 
contract  by  .  parol  as  well  as  by  ordi- 
nance and  resolution  and  that  they  are 
bound  in  certain  cases  by  implied  con- 
tracts, are  direct  authorities  upon 
the  proposition  stated  in  the  text.  See 
also,  Alton  v.  Mulledy,  21  111.  76; 
Wade  V.  Newbern,  77  N.  Car.  460; 
Selma  v.  Mullen,.  46  Ala.  411; 
New  Athens  v.  Thomas,  82  111.  259; 
Watson  t].  Bennett,  12  Barb.  (N.  Y.) 
196;  Bank  of  Columbia  ti.  Patterson,  7 
Cranch  (U.  S.)  299;  Savings  Bank  v. 
Davis,  8  Conn.  191;  Hamilton  v.  New- 
castle etc.  R.  Co.,  9  Ind.  359;  Peterson 
V.  Mayor  etc.  of  N.  Y.,  17  N.  Y.  449; 
Missouri  River  etc.  R.  Co.  v.  Commis- 
sioners of  Marion  Co.,  12  Kan.  482; 
Fleckner  v.  Bank  of  United  '  States,  8 
Wheat.  (U.  S.)  338;  Bank  of  United 
States  V.  Dandridge,  12  Wheat.  (U.  S.) 
64;  Christian  Church  v.  Johnson,  53 
Ind.  273;  McCullough  v.  Talladega 
Ins.  Co.,  46  Ala.  376;  Buckley  v.  Briggs, 
30  Mo.  452;  Whitford  v.  Laidler,  94 
N.  Y.  145;  Sheffield  School  Township 
V.  Andress,  56  Ind.  157;  Merrick  v. 
Burlington  etc.  Plank  Road  Co.,  11 
Iowa  75;  Trustees  of  University  -v. 
Moody,  62  Ala.  389. 

2.  Municipalities,  boards  of  com- 
missioners, etc.,  need  not  call  for  bids 
unless  expressly  required.  Kingsley  v. 
Brooklyn,  5  Abb.  (N.  Y.)  N.  Cas.  i; 
Cummings  v.  Se^'mour,  79  Ind.  491;  4' 
Am.  Rep.  618. 

3.  The  notice  inviting  proposals  for 
improving  a  street  in  San  Francisco 
must  be  posted  in  the  office  of  the  su- 
perintehdent  of  public   streets  for  five 
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to  the  lowest  bidder.  Municipal  officers  are  bound  to  strictly 
carry  out  such  provisions.  If  a  contract  be  otherwise  awarded, 
the  irregularity  may  be  set  up  by  the  city  as  a  defence  in 
an  action  thereon. ^  And  if  a  contract  required  by  law  to  be 
made  in  accordance  with  advertised  specifications,  is  general, 
specifying  certain  cjualities  of  various  kinds  of  material  required. 


official  days;  that  is,  before  9  o  clock  a. 
m.  of  the  first  daj',  and  must  remain 
posted  until  4  o'clock  p.  m.  of  the  fifth 
day.  Himmelman  v.  Cahn,  49  Cal. 
285;  Brooks  V.  Satterlee,  49  Cal.  289. 
As  to  what  the  notice  and  specifications 
inviting  bids  should  inform  the  bidders, 
see    Kneeland     u.    Furlong,    20    Wis. 

437- 

A  contract  made  under  a  resolution 
requiring  advertisements  for  proposals 
to  be  published  in  designated  news- 
papers, is  nugatory  where  publication 
was  not  had  in  all  such  papers.  Taylor 
V.  Lambertville,  43  N.  J.  Eq.  107;  20 
Am.  &  Eng.  Corp.  Cas.  249. 

Where  it  ^is  required  that  printed 
notices  be  posted  up,  publication  in  a 
newspaper  alone  is  not  sufficient. 
Kretsch  v.  Helm,  45  Ind.  438. 

An  advertisement  stated  that  bids 
would  be  received  up  to  a  certain  hour 
on  Saturday,  Sept.  19th,  1875,  which  was 
a  mistake,  the  19th  being  Sunday. 
,Hddy  that  the  mistake  was  of  no  im- 
portance, the  notice  being  qtherwise 
sufficient  as  to  time.  Case  v.  Fowler, 
65  Ind.  2g. 

Plans  and  Speclflcations.  —  Notice 
must  provide  for.  Wilkins  v.  Detroit, 
46  Mich.  120.  It  appears  that  the  bid- 
der cannot  be  required  to  furnish  his 
own  plans.  People  v.  Commissioners,  4 
Neb.  150. 

Such  information  shall  be  given  to 
bidders  as  will  enable  them  to  bid  intel- 
ligently. Detroit  v.  Hosmer  (Mich. 
1890),  44  N.  W.  Rep.  622. 

A  contract  with  one  C  for  doing  cer- 
tain work  is  not  necessarily  invalid  be- 
cause the  specifications  require  that  the 
■  lathing  used  must  be  either  C's  patent 
lathing  or  some  other  lathing  of  equal 
,  quality,  to  be  manufactured  from  the 
sheet  iron  within  the  limits  of  the  city; 
there  being  no  evidence  that  such  lath- 
ing is  not  better  adapted  to  the  purpose 
than  any  other,  Mulrein  1'.  Kalloch, 
61  Cal.  522, 

Arbitrary  Price. — A  public  officer,  re- 
quired by  statute  to  advertise  for  bids 
for  constructing  a  sewer  or  other  work, 
cannot  therein  fix  an  arbitrary  price 
to    be    paid    for     specified    kinds    of 


work.    Re  Mahan,  20  Hun  (N.  Y.)  301. 

1.  People  V.  Flag,  17  N.  Y.  584; 
Christopher  v.  Mayor  etc.  of  N.  Y.,  13 
Barb.  (N.  Y.)  567;  Peterson  v.  Mayor 
etc.  of  N.  Y.,  17  N.  Y.  457;  Brady  v. 
Mayor  etc.  of  N.  Y.,  20  N.  Y.  312; 
Harlem  Gas  Co.  v.  Mayor  etc.  of  N. 
Y.,33  N.  Y.  309;  In  re  Eager,  46  N.  Y. 
100;  Greene  v.  Mayor  etc.  of  N.  Y.,  60 
N.  Y.  303;  Dickinson  v.  Poughkeepsie, 
74  N.  Y.  65;  Appleby  v.  Mayor  etc.  of 
N.  Y.,  15  How.  (N.  Y.)  Pr.  428;  Bone- 
steel  V.  Mayor  etc.  of  N.  Y.,  22  N.  Y. 
162;  Lawrence  v.  Mayor  etc.  of  N.  Y., 
54  How.  (N.  Y.)  Pr.  25.;;  Smith  v. 
Mayor  etc.  of  N.  Y.,  21  How.  (N.  Y.) 
Pr."i;  Re  Manhattan  R.  Co.,  102  N.  Y. 
301;  State  V.  Barlow,  48  Mo.  17;  Macey 
V.  Titcomb,  19  Ind.  135;  Kretsch  v. 
Helm,  415  Ind.  438;  McEwen  v.  Gilker, 
38  Ind.  233;  Nash  v.  St.  Paul,  8  Minn. 
172;  II  Minn.  174;  Burchfield  v.  New 
Orleans  (La.  1890),  7  So.  Rep.  448', 
White  XK  New  Orleans,  15  La.  An. 
367;  Yarnold  v.  Lawrence,  15  Kan. 
126;  State  V.  Stern,  51  N.J.  L.  259;  Bre- 
voort  f.  Detroit,  24  Mich.  322;  People 
V.  Baraga  Township,  39  Mich.  554; 
Mappa  V.  Los  Angeles,  61  Cal.  309; 
Carter  v.  Kalloch,  56  Cal.  335;  Max- 
well V.  Stanislaus  Co.,  53  Cal.  389;  Ad- 
dis V.  Pittsburgh,  85  Pa.  St.  379;  Gutta 
Percha  Co.  v.  Stokley,  11  Phila.  (Pa.) 
219;  Fulton  V.  Lincoln,  9  Neb.  358; 
Worthington  v.  Boston,  41  Fed.  Rep. 
23.  And  see  In  re  Leeds,  53  N. 
Y.  400;  Bigler  v.  Mayor  etc.  N. 
Y.,  5  Abb.  (N.  Y.)  N;  C.  51;  Parr 
V.  Greenbush,  72  N.  y.  463;  Kings- 
lev  V.  Brooklyn,  78  N.  Y.  200; 
Mitchell  V.  Milwaukee,  18  Wis.  93; 
Welis  V.  Burnham,  20  Wis.  112;  Has- 
brouck  V.  Milwaukee,  21  Wis.  217; 
People  V.  Detroit,  41  Mich.  224;  Miller 
V.  Pearce,  2  Cin.  (Ohio)  44. 

Under  New  York  Laws,  any  par- 
ticular work  for  the  city  of  New  York 
involvinf;  an  expenditure  of  $1,000  must 
be  advertised  by  the  common  council 
for  sealed  proposals,  and  av/.irded  by 
contract  to  the  lowest  bidder.  Phelp.s 
V.  New  York,  112  N.  Y.  216;  23  Am. 
&  Eng.  Corp.  Cas.  479.  But  see 
People  V.  Van  Nort,  64   Barb.  (N.  Y.) 
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205.  And  where  a  contract  for  construc- 
tion of  a  public  building  involves  more 
than  $1,000,  it  may  not  be  changed  bj' 
the  substitution  of  another  kind  of 
wood,  if  such  substitution  increases,  by 
$1,000,  the  amount  to  be  paid.  Brady 
V.  New  York,  55  N.  Y.  Super.  Ct.  45. 
But  where  the  contract  is  not  for  the 
completion  of  any  particular  job,  and 
does  not  necessarily  involve  an  expen- 
diture of  more  than  $1,000,  it  need  not 
be  let  to  the  lowest  bidder.  Swift  v. 
Mayor  etc.  of  N.  Y.,  83  N.  Y.  528. 
The  provisions  of  the  amended  charter 
of  the  city  requiring  contracts  under  au- 
thorit}'  of  the  common  council  to  be 
made  upon  adyertisement  and  sealed 
proposals, — construed,  and  held  not  ap- 
plicable to  contracts  made  by  the  com- 
missioner of  public  works,  under  a 
special  enactment.  Greene  v.  Mayor 
etc.  of  N.  Y.,  60  N.  Y.  303. 

A  statute  which  required  the  cor- 
poration to  advertise  for  bids  for  the 
work  and  materials  for  a  public  im- 
provement, where  the  cost  of  the  im- 
provement exceeded  $500,  had  no 
application  to  an  improvement  of  a 
public  park  belonging  to  the  corporation. 
Walsh  V.  Columbus,  36  Ohio  St.  169. 

Where  the  order  of  a  city  council  au- 
thorizing the  employment  of  a  superin- 
tendent of  certain  municipal  improve- 
ments fairly  imported  an  accept- 
ance of  a  bid, — held,  that  the  require- 
ment of  a  submission  to  the  council 
was  complied  with  substantially.  Main 
V.  Fort  Smith,  49  Ark.  480. 

Where  the  street  commissioners  of  a 
city  are  required  by  law  to  let  con- 
tracts for  city  improvements  to  the 
lowest  bidder,  a  violation  of  that  pro- 
vision must  always  be  regarded,  prima 
facie,  at  least,  as  "affecting  the  sub- 
stantial justice  of  the  tax"  levied  to  pay 
for  EUch  an  improvement.  Wells  v, 
Buinham,  20  Wis.   112. 

The  Kansas  law  of  i858  concerning 
cities  of  the  second  class  provided  that, 
before  any  contract  for  street  improve- 
ments should  be  let,  the  city  engineer 
should  make  and  submit  to  the  council 
an  estimate  of  the  cost  thereof,  and  that 
in  advertising  for  bids  such  estimate 
should  be  published.  Held,  that  there- 
by the  city  was  not  precluded  from 
making  a  valid  contract  without  an  ad- 
vertisement for  bids,  and  was  not  com- 
pelled in  case  of  an  advertisement  to 
let  the  contract  to  the  lowest  bidder. 
Yarnold  v.  Lawrence,  15  Kan.  126. 

Where  materials  supplied  to  a  mu- 
nicipal corporation   for  a  public  work 


are  required  by  law  to  be  furnished  by 
contract  made  on  advertisement  for 
bids,  recovery  therefor  must  be  upon 
such  a  contract,  and  cannot  be  had  on 
the  ground  of  jaaKte?«  meruit.  Bigler 
V.  Mayor  etc.  of  N.  Y.,  5  Abb.  (N.  Y.) 
N.  Cas.  51. 

Amount  of  Contract. — The  provisions 
of  section  64  of  the  New  York  City 
Consolidation  act,  that  "  whenever 
any  work  is  necessary  to  be  done  tb 
complete  or  perfect  a  particular  job,  or 
any  supply  is  needful  for  any  particular 
purpose,  which  work  and  job  is  to  be 
undertaken  or  supply  furnished  for  the 
corporation,  and  the  several  parts  of 
the  said  work  or  supply  shall  together 
involve  the  expenditure  of  more  than 
$1,000,"  the  contract  must  be  founded 
on  sealed  bids  or  proposals,  do  not  ap- 
ply to  a  contract  which  substitutes 
cherry  for  pine  finishing  in  a  restaurant 
being  constructed  in  a  public  park  at  a 
cost  of  $975.  The  cost  of  the  cherry 
finishings  under  such  circumstances,  is 
not  to  be  added  to  the  cost  of  the  pine 
finishings  under  the  original  contract. 
Brady  v.  Mayor  etc.  of  N.  Y.,  112  N.- 
Y.  480. 

In  Nevada  where  cost  of  alterations 
in  court  house  exceed  $.';oo,  commis- 
sioners must  advertise  and  let  work  to 
lowest  bidder.  Sadler  v.  Eureka  Co. 
Commissioners,  15  Nev.  39. 

Work  Completed  in  Sections.— Where 
the  common  council  of  a  city,  having, 
advertised  for  bids  for  paving  a  speci- 
fied distance,  subsequently  entered  into 
a  contract  with  the  lowest  bidders  to 
pave  a  portion  only  of  the  distance,  "or 
further  if  ordered,"  and  after  that  was 
completed,  ordered  the  remainder  to  be 
done  by  the  same  contractors,  held, 
that  the  whole  work  was  covered  by 
the  original  contract,  and  it  was  not 
necessary  to  advertise  for  proposals  a 
second  time  for  the  completion  of  the 
latter  portion  of  the  work.  Brevoort 
V.  Detroit,  24  Mich.  322. 

Abandonment  of  Contract-Ee-letting. 
— Where  a  contract  for  the  construc- 
tion of  a  sewer  had  been  let  in  accord- 
ance with  the  provisions  of  a  statute, 
and  the  contractor  abandoned  the  work, 
and  it  was  completed  without  advertis- 
ing, or  competition  at  fair  prices,  but  at 
an  expense  considerably  exceeding  the 
contract  prices— //e/rf,  that  a  re-adver- 
tising and  a  new  letting  were  not  neces- 
sary, and  a  failure  to  re-advertise  was 
not  of  itself  sufficient  to  establish  that 
the  expense  was  illegally  increased. 
Matter  of  Leeds,  53  N.  Y.  400.   And 
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but  no  quantities  whatever,  it  is  void,  because,  for  the  lack  of 
specification  of  quantity  there  can  be  no  real  competitive 
bidding.^  The  city  ofificers  have  no  authority,  after  the  bids  have 
been  opened,  to  alter  the  contract  materially,  and  then  award  it 
to  one  of  the  original  bidders  without  a  new  advertisement. ^ 

ib)  Exceptions — Patents  and  Exclusive  Privileges. — Where  the 
thing  or  material  desired  by  the  municipality  is  patented,  and  the 
patent  is  held  by  a  single  firm  or  person,  it  is  held  by  some  courts 
that  the  charterer  statutory  provisions  requiring  an  advertisement 
and  a  letting  to  the  lowest  bidder,  has  no  application.^    But  other 


see  Brass  Foundry  etc.  Works  v.  Parker 
Co.,  115  Ind.  234,  where  the  same  prin- 
ciple was  applied  to  the  construction  of 
a  public  building;  and  where  the  low- 
est bidder  fails  to  enter  into  the  con- 
tract, it  appears  that  the  next  lowest  bid- 
der cannot  compel  the  award  of  the 
contract  to  him.  State  v.  Shelby  Co., 
36  Ohio  St.  326.  See  also  Mackenzie 
V.  Baraga  Township,  39  Mich.  554. 

Power  to  Dispense  with  Advertising. 
— Where  an  act  regulatipg  the  work 
of  construction  by  a  municipal  con- 
tract, requires  a  contract  in  a  specified 
form  to  be  awarded  on  advertising  for 
proposals,  with  plans  and  specifications, 
unless  ordered  to  be  otherwise  per- 
formed by  a  vote  of  the  board,  by  a 
specified  majority,  the  board  exhaust 
their  power  to  dispense  with  advertis- 
ing forbids,  etc.,  by  a  single  vote,  adopt- 
ing one  system  in  regard  to  any  par- 
ticular part,  and  the  other  in  respect  to 
the  residue.  Having  once  designated  the 
mode,  their  power  of  designation  is  gone. 
Bigler  -v.  Mayor  etc.  of  N.  Y.,  5  Abb. 
(N.  Y.)  N.  Cas.  51.  Such  power  to 
dispense  with  the  requirement  is  dis- 
cretionary to  be  exercised  in  each  case. 
It  cannot  be  delegated.  Re  Emi- 
grant Industrial  Savings  Bank,  75  N.  Y. 
388. 

Contract  and  Advertisement. — The 
street  commissioners  of  the  City  of  St. 
Paul,  having  advertised  for  bids  for  a 
contract  to  grade  streets,  have  no  au- 
thority to  let  any  contract  different  from 
that  advertised  for.  Nash  v.  St.  Paul,  11 
Minn.  174. 

Where  a  statute  required  that  the 
board  of  public  works  should  advertise 
for  paving  bids,  an  advertisement  was 
held  sufficient  that  purported  to  issue 
from  the  office  of  the  board,  signed  with 
the  name  of  its  president,  and  stating 
that  bidders  must  file  with  the  board  a 
satisfactory  bond,  and  which  was  after- 
ward acted  upon  by  that  body.  Beni- 
teau  V.  Detroit,  41  Mich.  116. 


Intervention  of  Attorney  General. — 

In  Attorney'  General  v.  Detroit,  26 
Mich.  263,  it  was  held  that,  where  the 
city  council  awarded  a  contract  to  the 
highest  of  two  bidders  for  putting  down 
pavements,  but  the  difference  in  the  bids 
was  less  than  $200,  of  which  less  than 
$30  was  to  be  paid  bj'  the  city,  and 
the  contractors  had  gone  on  and  in- 
curred large  expenses,  and  the  lot- 
owners  did  not  complain,  the  amount 
involved  was  too  small  to  warrant 
the  intervention  of  the  attorney'  gen- 
eral, especially'  as  it  appeared  that 
the  error  of  the  council,  if  any,  was  not 
intentional  but  one  of  judgment  merely. 
S.  P.  Attorney  General  v.  Boston,  123 
Mass.  460. 

1.  Bigler  v.  Ma3'or  etc.  of  New  York, 
5  Abb.  (N.  Y.)  N.  Cas.  51. 

Contracts  for  Improvements. — Upon 
the  principle  of  construing  a  statute  ac- 
cording to  the  intent  of  the  legislature,  a. 
statute  requiring  all  contracts  for  im- 
provement of  roads  to  be  let  to  the  low- 
est competent  bidder  should  be  con- 
strued as  including  contracts  for  repair 
of  permanent  bridges  and  culverts. 
FoUmer  v.  Commissioners  of  Nuckolls 
Co.,  6  Neb.  204.  But  where  the  statute 
refers  to  improvements  only,  it  does  not 
include  a  contract  for  rubber  hose. 
Trenton  v.  Shaw,  49  N.  J.  L.  638. 

2.  Dickinson  v.  Poughkeepsie,  14  N. 
Y.  Sup.  Ct.  1. 

3.  Hobart  v.  Detroit,  17  Mich.  246; 
97  Am.  Dec.  185;  Matter  of  Petition  of 
Dugro,  50  N.  Y.513.  But  compare  Do- 
lan  -u.  Mayor  etc.  of  New  York,  4  Abb. 
(N.  Y.)  Pr.,  N.  S.  397. 

In  Yarnold  v.  Lawrence,  15  Kan. 
126,  the  court  considered  but  did  not  de- 
cide the  question  whether  a  city  ex- 
pressly required  to  let  all  contracts  to 
the  lowest  bidder  may  not  let  a  valid 
contract  for  improving'  its  streets  by  a 
process  covered  by  a  patent  and  subject 
to  a  monopoly.  Judge  Brewer,  who 
wrote  the  opinion,  was  inclined  to  favor 
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courts,  and  these  constitute  the  majority,  take  a  different  view, 
and  hold  that  the  statutory  provision  still  applies. ^  Where  there 
is  but  one  variety  of  the  article  required,  such  as  gas,  and  ope 
company  has  a  monopoly  for  the  supplying  thereof,  the  statutory 
provisions  are  altogether  inapplicable.**  They  have  also  been 
held  not  to  apply  to  professional  services.^ 


the  view  of  the  Michigan  and  New 
York  courts. 

Jn  State  zi,  Elizabeth,  35  N.J.  L.  351,  it 
was  held  that  section  123  in  the  charter 
of  Elizabeth  of  1863,  which  directs  that 
all  contracts  for  d6ing  work,  or  furnish- 
ing materials  for  public  works,  exceed- 
ing $100  in  amount,  shall  be  advertised 
and  given  to  the  lowest  bidder,  is  in- 
consistent with  a  resolution  of  the  city 
council  to  use  the  Stow  foundation  pave- 
ment, and  advertising  for  proposals  for 
the  same  because  it  is  patented,  and 
one  firm  has  the  exclusive  right  to  use 
it  in  the  city. 

Where  a  municipal  corporation  ad- 
vertises for  proposals  for  doing  certain 
public  work,  the  provision  which  entitles 
the  person  making  the  lowest  estimate 
to  have  the  contract  awarded  to  him, 
does  not  applj-  to  estimates  for  patented 
articles  or  modes  of  work.  1S73,  Peo- 
ple V.  Van  Nort,  65  Barb.  (N.  Y.)  331. 

Confusion  of  Patented  Work  and  Work 
Not  Patented. — Under  section  38  of  the 
New  York  city  charter  of  1857 — which 
provides  that  all  contracts  made  by 
authority  of  the  common  council  shall 
(except  in  certain  cases)  be  made  after 
advertisement  inviting  proposals — held, 
that  when  an  improvement  is  ordered 
by  the  common  council,  "which  embraces 
several  kinds  of  work  capable  of  being 
separately  performed  by  different  par- 
ties, some  of  which  are  patented  and 
others  not  patented,  separate  proposals 
should  be  invited  for  that  part  of  the 
work  which  is  not  patented,  and  for 
which  there  can  be  no  competition. 
Where,  therefore,  the  laying  of  Nichol- 
son pavement  (a  patented  article)  and 
stone  cross-walks  (not  patented)  was 
done  under  one  contract,  which  had  been 
let  after  proposals  for  Nicholson  pave- 
ment only  had  been  invited,  held, 
that  the  contract  was  unlawfully  en- 
tered into,  and  that  the  assessment  for 
the  work  made  must  be  vacated.  Mat- 
ter of  Eager,  46  N.  Y.  100. 

1.  Nicholson  Pavement  Co.  v.  Painter, 
35  Cal.  699;  Burgess  v.  Jefferson  City, 
21  La.  An.  143;  Dean  v.  Charlton,  23 
Wis.  590;  Dean  v.  Borchsenius,  30  Wis. 
236;  Barber  Asphalt  Paving  Co.  v. 
Hunt,  100  Mo.  22. 


A  citj'  was  empowered  to  improve 
streets  at  the  expense  of  adjoining  lot- 
owners,  but  required  to  let  all  such 
work  to  the  lowest  bidder.  Held,  that 
it  could  not  contract  for  laying  a  pave- 
ment at  the  expense  of  such  lot-owners, 
the  right  to  lay  which  was  patented  and 
owned  by  one  firm,  there  being  no 
previous  arrangement  between  the  city 
and  the  patent  owners  binding  them  to 
sell  the  right  at  a  fixed  price  to  such 
bidder.      Dean    v.    Charlton,   23   Wis. 

590- 

Withlioldlng  Money  to  Pay  Royalty- 
Evidence. — Where  a  city  charter  provid- 
ed that  proposals  should  be  advertised 
for,  and  the  contract  let  to  the  lowest 
bidder,  and  an  offer  was  made  to  lay 
paving,  from' which  a  contract  resulted, 
authorizing  the  city  to  withhold  enough 
money  to  pay  a  certain  roj'alty  upon 
the  pavement  used,  the  advertisement, 
bid,  contract,  and  previous  correspond- 
ence, showing  what  the  parties  under- 
stood the  amount  to  be  held  would  be, 
held  admissible  in  an  action  on  the 
contract.  Detroit  v.  Robinson,  38 
Mich.  108. 

2.  Harlem  Gas  Co.  v.  Mayor  etc.  of 
N.  Y.,  33  N.  Y.309. 

A  contract  for  furnUUng  fireworks 
(for  a  4th  of  July  celebration)  is  not 
within  a  statute  requiring  contract^  for 
services,  supplies,  etc.,  to  be  advertised ' 
and  given  to  the  lowest  bidder;  for  the 
reason  that  the  articles  are  of  a  peculiar 
character,  depending  for  their  value  up- 
on the  personal  skill  of  the  manufactur- 
er. i873,Detwiller  t;.  Mayor  etc.  of  New 
York,  I  Thomp.  &  C.  (N.  Y.)  657;  46 
How.  (N.  Y.)  Pr.  218. 

3.  Where  professional  services  are 
to  be  employed,  the  common  council 
have  a  power  of  selection,  with  refer- 
ence to  securing  the  requisite  skill,  and 
no  advertisement  is  required.  People 
V.  Flagg,  5  Abb.  (N.  Y.)  Pr.  232. 

Contract  for  Carriage  Hire. — Charter 
provisions  requiring  that  work  required 
to  be  done  for  a  municipal  corporation 
shall  be  employed  by  contract,  founded 
on  bids  and  proposals  upon  public  no- 
tice, does  not  apply  to  a  contract  for 
carriage  hire  of  aldermen  or  council- 
rnen   while   engaged  in   public  duties. 
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[c)  Bids — Acceptance  and  Refusal. — In  considering  proposals 
the  governing  body  of  a  municipality  cannot  consider  other  cir- 
cumstances than  those  which  indicate  the  existence  of  the  quali- 
fications required  in  the  advertised  notice.'  Nor  can  they  allow 
the  lowest  bidder  to  withdraw  his  bid  on  the  ground  of  mistake 
without  advertising  again  and  allowing  other  bids  to  be  revised. 
In  such  case  it  is  improper  to  let  the  contract  to  the  next  lowest 
bidder.*  The  bids  are  to  be  made  and  the  contract  to  be  awarded* 
upon  estimates  of  the  work  to  be  done,*  and  he  who  is  lowest 
bidder  upon  those  estimates  is  the  lowest  bidder  under  the  law, 
and  does  not  lose  his  right  because  the  estimates  are  erroneous." 


Smith  V.  Mayor  etc.  of  N.  Y.,  12  How. 
(N.  Y.)  Pr.  I. 

1.  Under  a  city  charter  requiring  a 
competition  among  bidders  for  city  con- 
tracts, an  advertisement  asked  for  bids 
to  furnish  rubber  fire  hose,  requiring 
the  bidders  to  give  a  warranty  of  dura- 
bility for  at  least  six  years.  The  coun- 
cil was  partly  induced  to  accept  the  bid 
of  one,  not  the  lowest  bidder,  by  his 
offer  of  warranty  beyond  the  period 
specified.  Held,  that  in  such  award  the 
competition  required  by  the  charter  was 
not  had,  and  the  ,contract  was  void — no 
notice  having  been  given  that  a  war- 
ranty of  durability  beyond  the  period 
specified  would  influence  the  award  to 
one  not  the  lowest  bidder  in  amount. 
State  V.  Trenton,  49  N.  J.  L.  339. 

The  charter  of  a  municipal  corpora- 
tion required  that  all  contracts  should 
be  awarded  to  the  lowest  bidder,  the 
only  conditions  being  that  he  furnish 
proof  of  his  ability  to  perform  the  con- 
tract and  security  for  performance. 
The  council  awarded  a  contract  to  fur- 
nish rubber  fire  hose  to  one  not  the 
lowest  bidder  in  amount;  they  claiming 
to  have  the  right  to  decide  him  the 
lowest  bidder  by  reference  to  the  com- 
parative fitness  for  use  of  the  several 
specimens  of  hose  sent  in  by  him  and 
others,  which  specimens  were  not  called 
for  by  the  notice  asking  for  bids.  Held, 
that  such  award  was  void,  as  contrary 
to  the  charter,  and  providing  additional 
qualifications  than  by  it  required.  State 
V.  Trenton,  49  N.  J.  P.  339. 
\  A  street  cominissioner,  in  a  notice 
calling  for  proposals  for  regulating  a 
street,  has  no  right  to  dispense,  in  favor 
of  any  contractor,  with  any  require- 
ments which  the  corporation  ordi- 
nances have  made  imperative.  Smith  v. 
Mayor  etc.  of  N.  Y.,  10  N.  Y.  504. 

2.  Twiss  V.  Port  Huron,  63  Mich. 
528;  15  Am.  &  Eng.  Corp.  Cas.  166. 


Information  to  Bidders. — Where  a  city 
charter  provides  that  all  work  for  a 
city  shall  be  let  by  contract  to  the  low- 
est bidder,  and  due  notice  shall  be  given 
of  the  time  and  place  of  letting  such 
contracts,  bidders  should  be  informed, 
either  b}'  the  notice  of  the  letting  or  by 
the  specifications  in  the  proper  oflice, 
referred  to  in  such  notice,  of  the  amount 
of  work  intended  to  be  included  in  each 
contract,  whenever  it  can  be  specified; 
the  time  within  which  it  is  to  be  finish- 
ed; the  manner  in  which  it  is  to  be 
done,  and  the  quality  of  the  materials, 
if  any,  which  are  to  be  furnished.  Knee- 
land  V.  Furlong,  20  Wis.  437. 

3.  It  appears  that  the  acceptance  of  a 
bid  creates  a  contract.  Argenti  v.  San 
Francisco,  16  Cal.  256. 

4.  Estimates  not  based  on  the  best 
means  of  insuring  absolute  certainty  do 
not  aftbrd  a  proper  foundation  for  de- 
termining who  is  the  lowest  •  bidder. 
Reilly  v.  New  York,  54  N.  Y.  Super. 
Ct.  463. 

6.  Estimate — Mistake  of  Engineer. — 
A  contract  for  the  grading  of  a  street 
was  let  on  an  unbalanced  bid  to  the 
plaintiff.  The  bid,  according  to  esti- 
mates, was  the  lowest,  but  the  estimate 
was  made  from  surface  indications,  and 
the  work  proved  to  be  of  a  different 
nature  from  that  specified  in  the  esti- 
mate. As  a  result,  plaintift"'s  bid,  in 
place  of  being  the  lowest,  was  much 
higher  than  others  received.  Held, 
that  plaintiff's  claim  could  only  be  de- 
feated by  showing  actual  fraud  on  his 
part,  and  that  he  was  entitled  to  recover 
in  an  action  against  the  city.  Reill}'  v. 
Mayor  etc.  of  N.  Y.,  11 1  N.  Y.  473;  24 
Am.  &  Eng.  Corp.  Cas.  536. 

Alteration  of  Bids  and  Specifications. 
— A  board  of  commissioners  created  for 
the  construction  of  a  public  work,  and 
charged  with  the  duty  of  contracting 
therefor,  need   not  call  for  bids  or  pro- 
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Where  the  municipality  in  the  advertisement  reserves  the  right 
to  decline  all  estimates  if  deemed  for  the  interest  of  the  corpora-' 
tion,  it  may,  by  virtue  of  this  reservation,  reject  any  or  all  bids  first 
received  and  award  the  contract  on  the  bids  received  on  the 
readvertisement.i  But  if  it  rejects  all  the  bids  it  may  reconsider 
its  action  without  advertising  over  again.^ 

Since,  in  awarding  public  contracts,  the  officers  of  the  munici- 
pality must  exercise  discretion  and  determination,*  their  action 


posals  with  a  view  to  public  competition, 
unless  expressly  required  to  do  so. 
Hence,  if  they  invite  proposals  when 
not  required  to  do  so,  they  may,  never- 
theless, before  signing  a  contract,  alter 
the  specifications  furnished  to  the  suc- 
cessful bidder,  there  being  no  fraud. 
Kingsley  v.  Brooklyn,  5  Abb.  (N.  Y.) 
N.  Cas,  I.  But  a  contracting  board 
authorized  to  .contract  for  pavement 
according  to  such  plan  as  they  may 
adopt,  after  a  certain  notice  in  the  news- 
papers calling  for  bids,  have  no  power, 
after  publication  of  a  notice  requiring 
the  work  to  be  done  upon  one  particu- 
lar plan,  to  award  the  contract  with 
specifications  not  adopted  by  the  board, 
and  relating  to  a  wholly'  different  kind 
of  pavement.  People  v.  Board  of  Im- 
provement, 43  N.  Y.  227.  And  if,  when 
required  to  let  a  contract  to  the  lowest 
bidder,  a  bidder  is  permitted  to  alter  his 
bid  so  as  to  make  it  appear  the  lowest, 
and  a  clause  for  his  particular  benefit  is 
inserted  in  the  contract,  such  contract  is 
void.  Dickinson  v.  Poughkeepsie,  75 
N.  Y.  65. 

A  l)id  for  street  paving  Is  not  defective 
in  not  distinguishing  between  the  por- 
tions of  the  improvement  chargeable  to 
the  lots  fronting  on  the  street,  and  the 
portion  chargeable  to  the  city,  where 
the  relative  proportions  have  already 
been  fixed.  Beniteau  v.  Detroit,  41 
Mich,  116. 

Affidavit  Accompanying  Bids. — Under 
a  city  ordinance  requiring  bids,  on  pro- 
posals for  estimates,  to  contain  certain 
statements,  and  to  be  verified  by  "  the 
oath  of  the  party  making  the  estimate," 
it  is  not  enough  that  one  partner  makes 
affidavit  for  an  estimate  presented  by 
his  firm,  but  each  partner  must  make 
oath.  People  v.  Croton  Aqueduct 
Board,  26  Barb.  (N.  Y.)  240. 

1.  Walsh  V.  Mayor  etc.  of  N.  Y.,  113 
N.  Y.  143;  24  Am.  &  Eng.  Corp.  Cas. 
530;  State  V.  Directors  etc.  of  Ohio 
Penitentiary,  ^  Ohio  St.  234;  Kelly  v. 
Chicago,  62  ill.  279;  Keogh  v.  Wil- 
mington, 4  Del.  Ch.  491.     Even  with- 


out such  reservation  the  advertiser  has 
a  right  tcj  wholly  abandon  the  work,  to 
alter  the  plan,  or  to  change  the  specifi- 
cations. Keogh  V.  Wilmington,  4  Del. 
Ch.  491. 

But  a  provision  in  the  law  and  ad- 
vertisement of  a  sale  of  municipal  prop- 
erty— declaring  that  the  city  reserves 
the  right  to  reject  any  bid  not  deemed 
satisfactory  or  for  the  interests  of  the 
city — does  not  authorize  the  city  officers 
to  refuse  the  highest  bidder  because  a 
higher  offer  is  made  for  the  property 
after  the  sale.  Kerr  v.  Philadelpliia,  8 
Phila.  (Pa.)  292. 

Verification  of  Estimate — Fartnersbip. 
— Under  section  497  of  the  ordinance  of 
1849,  organizing  the  departments  of  the 
corporation  of  the  city  of  New  York, 
which  requires  tlae  estimate  to  contain 
certain  statements,  and  that  it  shall  be 
verified  by  the  oath  of  the  party  making 
the  same,  if  an  estimate  is  made  by  a 
partnership,  the  oath  of  each  partner  is 
necessary.  People  v.  Croton  Aqueduct 
Board,  26  Barb.  (N.  Y.)  240.- 

2.  Ross  V.   Stackhouse,  114  Ind.  200. 

3.  Kelly  v.  Chicago,  62  111.  279,  where 
lowest  bidder  was  refused  injunction  to 
prevent  award  of  contract  to  one  who 
was  not  lowest  bidder,  charter  provid- 
ing that  contract  should  be  let  "to 
lowest  reliable  and  responsible  bidder." 
And  see  May  v.  Detroit,  12  Am.  L. 
Reg.,  N.  S.  149;  McBrian  v.  Grand 
Rapids,  ^6  Mich.  95;  People  v.  Glea- 
son,  4  N.  Y.  Supp.  383;  Findley  v. 
Pittsburg,  82  Pa.  St.  351;  State  ti.  Ma- 
rion Co.,  39  Ohio  St.  188;  Weed  v. 
Beach,  56  How.  (N.  Y.)  Pr.  470. 

In  Pennsylvania  it  has  been 'held 
that  the  discretion  of  county  commis- 
sioners should  not  be  controlled  by 
mandamus ;  and  that  it  was  proper  to 
refuse  a  contract  to  the  lowest  bidder, 
although  he  was  pecuniarily  responsible, 
if  he  had  previously  defrauded  th?  city 
by  furnishing  inferior  supplies,  even 
though  he  had  not  been  judicially  con- 
victed of  so  doitjg.  Douglass  v.  Com- 
monwealth, 108  Pa.  St.  559. 
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in  rejecting  bids,  even  though  it  be  the  lowest  regular  offer  made, 
does  not  subject  the  corporation  to  liability  to  damages,  under 
the  settled  rule  of  law  that  no  public  officer  is  responsible  in  a 
civil  suit  for  a  judicial  determination,  however  erroneous  or  how- 
ever malicious  the  motive  which  produced  it.^  Especially,  is  the 
corporation  not  bound  to  ratify  the  lowest  bid  where  the  security 
offered  is  not  such  as  the  ordinances  require.^  In  the  ab- 
sence of  any  showing  of  fraud  or  corruption,  an  injunction  will 
not  be  granted  to  restrain  municipal  authorities  from  awarding  a 
contract  to  the  lowest  bidder,  although  he  did  not  file  a  bond 
prior  to  the  award  as  required  by  ordinance.^     Nor  will  a  munici- 


1.  Plaintift''s  complaint  alleged  in 
substance  thaf,  bj  the  charter  of  Long 
Island  City,  it  is  required  that  all  work 
1o  be  done  or  supplies  to  be  furnished 
for  the  corporation,  involving  an  ex- 
penditure exceeding  $ioo,  shall  be  by 
contract  let  "to  the  lowest  responsible 
bidder  giving  adequate  security;"  that 
notice  was  duly  published  calling  for 
proposals  for  lighting  the  streets  of  that 
city;  that  plaintiff  was  the  lowest  re- 
sponsible bidder,  and  tendered,  and  was 
ready  to  give,  adequate  security;  but 
that  defendants,  composing  the  com- 
mon council,  although  knowing  these 
facts,  refused  to  award  the  contract  to 
plaintiff,  and  let  it  to  another  and  higher 
bidder.  Plaintiff  asked  to  recover,  as 
damages,  the  profits  it  would  have  made 
had  the  contract  been  let  to  it.  Held, 
that  a  demurrer  to  the  complaint  was 
properly'  sustained;  that  the  duty  im- 
posed upon  defendants  was  judicial  in 
its  character;  also  that  the  duty  was 
public,  not  to  the  plaintiff,  or  for  the 
benefit  of  individuals,  and  for  its  viola- 
tion the  statute  gave  no  action  to 
plaintiff.  East  River  Gas  Light  Co.  v. 
Donnelly,  93  X.  Y.  557;  2  Am.  &  Eng. 
■Corp.  Cas.  322. 

A  proposal  for  repaving  a  street  in 
New  York  cit}-,  made  in  pursuance  of  a 
public  notice  by  the  street  commissioner 
inviting  sealed  proposals,  although  the 
lowest  bid  for  the  work,  and  reported  to 
the  common  council  as  such,  is  not  bind- 
ing upon  the  corporation  as  a  contract 
until  approved  and  ratified  by  the  com- 
mon council.  Smith  v.  Maj'or  etc.  of 
New  York,  10  N.  Y.  504.  And  see 
Walsh  V.  New  York,  113'  N.  Y.  142. 

Mandamus. — A  bidder  on  proposals 
issued  by  the  city  corporation  for  esti- 
mates, acquires  no  legal  right  or  cause 
of  action,  to  enforce  which  a  mandamus 
will  be  issued,  until  the  contract  has 
been  made  with  him  and  approved  by 
the  common  council.     People  v.  Cro- 


ton  Aqueduct  Board,  26  Barb.  (N.  Y.) 
240;  Kellv  V.  Chicago,  62  111.  279.  Weed 
V.  Beach;  56  How.(N.  Y.)  Pr.  470.  See 
Mandamus. 

Completion  of  Contract — Act  of  Legis- 
lature.— Proposals  for  a  public  contract, 
and  an  acceptance  of  them  by  the  gov- 
ernment, may  be  held  to  constitute  a 
complete  contract,  although  thej'  con- 
templated that  a  written  agreement 
should  be  subsequently  executed,  which 
was  not  done.  Adams  v.  United 
States,  I  Ct.  of  CI.  192. 

Under  an  ordinance  of  the  corpora- 
tion of  New  York  city,  sealed  bids  for 
the  construction  of  a  sewer  were 
opened,  the  award  properly  and  legally 
made,  and  the  contract  agreed  upon. 
Held,  that  these  proceedings  vested  in 
the  bidder  a  right  of  which  he  could 
not  be  divested  without  compensation, 
and  created  a  liability  on  the  part  of 
the  corporation  to  him;  and  an  act 
passed  by  the  legislature  after  this  con- 
tract was  awarded,  but  before  its  formal 
execution,  requiring  sewers,  etc.,  to  be 
constructed  only  on  a  certain  plan, 
could  not  be  allowed  to  affect  such 
contract.  Matter  of  Protestant  etc. 
School,  i;S  Barb.  (N.  Y.)  161;  40  How. 
(N.  Y.)  Pr.  19. 

2.  Sureties. — Smith  v.  Mayor  etc.  of 
New  York,  10  N.  Y.  504. 

The  words  on  a  bid  for  work,  "Sure- 
ties, A.  E.  Taylor,"  is  not  a  compliance 
with  the  statutory  requirement  that 
each  bid  "shall  be  accompanied  by  a 
suflicient  guarantee  of  some  disinter- 
ested person."  State  v.  Board  of  Edu- 
cation, 42  Ohio  St.  374. 

3.  Smith  V.  Philadelphia,  2  Brews. 
(Pa.)  443. 

Requirement  of  Bond  of  Bidder. — A 
city  charter  provided  that  certain  pub- 
lic works  should  be  let  to  the  lowest  re- 
sponsible bidder,  with  sureties,  and  that 
the  same  should  be  advertised.  The 
advertisement  contained  the  following 
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pal  corporation  be  enjoined  against  awarding  a  contract  to  a 
bidder  higher  than  the  complainant,  when  the  complainant  has 
violated  the  terms  of  the  ordinance  inviting  the  bids.^ 

A  direction  in  a  municipal  charter  that  contractors'  proposals 
shall  be  opened  on  the  day  named  in  such  proposal  "  or  upon  such 
other  day  as  the  directors  may  adjourn  to  for  that  purpose,"  is 
directory  merely,  and  it  is  not  essential  that  the  time  of  opening 
shall  be  continued  by. regular  adjournment  from  time  to  time.* 


provision:  "Builders  are  required  to 
file  a.  satisfactory  bond  with  the  comp- 
troller before  the  proposals  are  opened, 
conditioned  that  thej,  should  they  be 
found  to  be  the  lowest  bidders,  will  enter 
into  a  contract,  with  good  and  sufficient 
sureties,  to  perform  the  work."  Held, 
that  this  provision  was  warranted  by' 
the  charter,  and  that  a  party  bidding, 
though^  the  lowest  bidder,  had  no  right 
to  insist  upon  the 'acceptance  of  his  bid, 
without  first  filing  such  a  bond.  May 
V.  Detroit,  2  Mich.  N.  P.  235. 

1.  Wiggins  V.  Philadelphia,  2  Brews. 
(Pa.)  444.  The  bid  must  substantially 
conform  to  the  proposals.  Weed  v. 
Beach,  56  How.  (N.  Y.)  Pr.  470. 

In  the  absence  of  evidence  that  a 
provision  apparently  immaterial  was 
inserted  in  the  published  notice  invit- 
ing bids,  with  a  fraudulent  motive,  or 
that  it  in  fact  did  harm,  a  bid  is  not  im- 
properly rejected  for  informality  which 
disregards  the  provision.  Re  Marsh, 
83  N.  Y.  431. 

Defect  in  Form — Notice. — Under  sec- 
tion 501  of  the  ordinance  of  1849,  or- 
ganizing the  departments  of  the  corpo- 
ration of  the  city  of  New  York,  which 
provides  that  no  bid  or  estimate  for  a 
corporation  contract  shall  be  rejected 
for  any  error  of  form,  provided  the  per- 
sons making  it  shall  correct  the  same 
and  make  it  in  conformity  with  the  or- 
dinance, within  twenty-four  hours  after 
notice  of  such  defect,  the  notice  of  any 
defect  need  not  be  in  writing.  People 
V.  Croton  Aqueduct  Board,  26  Barb. 
(N.  Y.)  240. 

Indeflnlteness  in  Bid. — A  bid  to  fur- 
nish articles  "at  what  it  cost  to  lay 
them  down"  is  too  indefinite,  and  no 
award  can  be  made  on  it;  but  the  omis- 
sion of  two  articles  of  insignificant 
value  will  not  invalidate  a  bid  other- 
wise in  proper  form.  State  v.  York 
County  Commrs.,  13  Neb.  57. 

A  contractor  bidding  for  the  iron 
work  of  a  city  building  was  furnished 
with  a  plan  of  that  portion,  transcribed 
from  the  general  plan  on  file  in  the  city 


hall,  and  from  this  he  made  his  bid. 
Held,  that  references  in  his  bid  to 
"plan,"  "specifications,"  "diagram," 
were  to  the  transcribed  plan  fur- 
nished him.  Sexton  v.  Chicago,  107 
111.  323- 

Specifications  for  proposals  for  city 
lighting  which  state  the  candle  power 
required  for  each  light,  but  which  do 
not  name  any  particular  system  of 
lighting,  are  suificiently  definite.  De- 
troit V.  Hosmer  (Mich.),  44  N.W.  Rep. 
622. 

2.  People  ^>.  Yonkers,  39  Barb.  (N. 
Y.)  266. 

Tlie  failure  of  the  municipal  board  of 
contract  to  publish  a  week's  notice  of 
the  time  and  place  of  meetings  to  re- 
ceive and  consider  bids,  is  a  "substan- 
tial error"  within  the  meaning  of  the 
city   charter.     Re   Pennie,    108  N.    Y. 

364- 

Time  for  Entering  Into  Contract. — 
The  action  of  the  superintendent  of 
streets  of  San  Francisco,  in  entering 
into  a  contract  before  five  days  from 
the  first  publication  of  the  award  have 
expired,  is  not  rendered  valid  by  a  fail- 
ure to  appeal  to  the  board  of  super- 
visors.    Burke  v.  Turney,   54  Cal.  486. 

An  ordinance  of  the  oity  council  of 
Baltimore,  passed  May  29th,  1889,  re- 
quired the  mayor,  comptroller,  and 
superintendent  of  lights  to  advertise 
for  proposals  for  lighting  certain  streets- 
and  buildings  with  electric  lights,  to 
open  the  proposals  at  12  o'clock,  June 
ist,  and  to  award  the  contract  to  the 
lowest  responsible  bidder.  They  ad-  ' 
vertised  for  bids  to  be  so  filed  in  the 
office  of  the  superintendent.  A  bid 
was  filed  in  the  oifice  of  the  mayor,  and 
at  six  minutes  after  twelve  he  and  the 
comptroller,  in  the  absence  of  the 
superintendent,  opened  said  bid,  and 
awarded  the  contract.  Four  minutes  / 
later  the  superintendent  appeared  with 
a  bid  filed  in  his  office  before  twelve 
o'clock,  but  the  others  refused  to  con- 
sider it.  Held,  the  award  was  illegal, 
as  violating  both  the  letter  and  spirit  of 
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{d)  Remedy  of  Taxpayer — Injunction. — Where,  by  law,  munici- 
pal corporations  are  required  to  let  contracts  to  the  lowest  bidder 
after  advertisement,  a  taxpayer  may  maintain  a  bill  foi;  an  injunc- 
tion to  restrain  the  municipal  officers  from  letting  the  contract 
without  the  necessary  advertisement  }  or  from  carrying  into  effect 
a  contract  which  has  been  let  in  violation  of  law.^  But  it  has 
been  held  in  Connecticut  that  a  taxpayer  cannot  maintain  a  suit 
for  an  injunction  to  restrain  the  agents  of  a  municipality  from 
letting  a  contract  to  one  who  is  not  the  lowest  bidder,  although 
such  agents  were  instructed,  when  appointed  by  a  majority  of  the 
voters  of  the  municipality,  to  so  let  the  contract.* 

(i)  Combinations  to  Prevent  Bidding — Fraud. —  The  rule  con- 
demning as  unlawful  combinations  to  prevent  bidding  at  auction 
sales,  is  applicable  to  proposals  for  State  and  municipal  work  in 
response  to  a  call  therefor  with  a  view  to  a  contract  with  the 
lowest  bidder.  And  a  combination  of  contractors  by  which  the 
privilege  of  bidding  is  secured  by  one  without  competition 
is  illegal,  and  if  it    results  in    a  letting  at    unreasonable  prices. 


the  ordinance,  and  the  city  will  be  re- 
strained from  entering  into  the  con- 
tract, or  paying  money  under  it. 
Mayor  etc.  of  Baltimore  v.  Keyser 
(Md.),  19  Atl.  Rep.  706. 

1.  Commrs.  of  Benton  Co.  v.  Tem- 
pleton,  51  Ind.  266. 

2.  FoUmer  v.  Nuckolls  Co.,  6  Neb. 
204;  Schumm  v.  Seymour,  24  N.  J.  Eq. 

143- 

3.  Dibble  v.  Town  of  New  Haven, 
56  Conn.  199;  20  Am.  &  Eng.  Corp. 
Cas.  174.  The  court  said:  "In  the  ex- 
penditure of  money  in  the  discharge  of 
a  governmental  duty,  a  municipality  is 
as  an  individual  managing  his  private 
affairs,  that  is,  a  majoritj'  of  the  voters 
therein  may  determine  whether  it  shall 
perform  its  duty  as  economically  as  it 
can,  or  with  as  large  an  outlay  as  it 
pleases;  and  the  minority,  in  the  ab- 
sence of  fraud,  must  submit  to  the  ac- 
tion of  the  majority,  finding  its  protec- 
tion against  unnecessary  expenditure  in 
the  law  of  self-interest,  to  which  all 
men  are  presumed  to  be  in  greater  or 
less  degree  obedient;  and  in  making  ex- 
penditures for  such  purposes,  the  will 
of  the  municipality  is  a  law  unto  itself, 
as  is  that  of  an  individual  to  himself, 
and  as  little  subject  to  judicial  control; 
and,  if  it  appoints  an  agent  to  make 
contracts  in  its  name  for  such  purposes, 
a  court  has  no  greater  power  to  restrain 
that  agent  than  it  has  to  restrain  the 
agent  of  an  individual.  If,  in  the  case 
before  us,  we  should  assume  that  the 


committee  proposes  to  exceed  the  pow- 
ers granted  to  it  by  the  municipality, 
there  would  yet  be  no  foundation  for 
the  injunction.  Every  person  dealing 
with  it  must  take  notice  of  the  limita- 
tions imposed  upon  it  by  the  appointing 
vote.  If,  with  such  knowledge,  anyone 
undertakes  to  enter  into  a  contract  with 
it  which  it  is  without  power  to  make,  he 
takes  nothing  by  his  action.  The  mu- 
nicipality is  not  bound  to  him,  no  tax- 
payer is  in  danger  of  loss,  and  there  is 
no  occasion  for  judicial  intervention. 
Again,  if  the  committee  should,  in  ex- 
cess of  its  powers,  in  form  enter  into  a 
contract  with  one  not  the  lowest  bidder, 
the  municipality  may,  upon  knowledge, 
when  lawfully  assembled  for  that  pur- 
pose, ratify  and  adopt  its  acts,  against 
the  protest  of  an  individual  taxpayer,  or 
against  that  of  a  minority.  And  if,  in 
strict  execution  of  power,  the  commit- 
tee should  bind  the  town  by  a  contract, 
the  town  may  break  it,  pay  the  conse- 
quent damages,  and  make  the  expendi- 
ture in  another  manner,  and  to  a  larger 
amount.  These  acts  of  ratification  or 
of  change  the  minority  is  powerless  to 
prevent.  It  results,  therefore,  that,  un- 
less there  should  be  an  assumption  of 
obligation  on  the  part  of  the  town  in 
due  and  legal  form,  no  person  has  any 
cause  of  action  against  it,  and  no  tax- 
paj'er  is  in  danger  of  loss.  After  such 
assumption  there  will  be  a  legally  au- 
thorized expenditure,  and  no  taxpayer 
can  resist." 
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authorizes  a  rejection  of  the  proposals  or  a  repudiation  of  the  con- 
tract.^ 

5.  Contracts  of  Officers  and  Agents. — (Matters  relating  to  the  lia- 
bility of  municipalities  upon  contracts  made  by  their  ofificers  and 
agents,  the  individual  liability  of  such  officers  and  agents,  the 
mode  of  executing  contracts,  the  fiduciary  relations  of  public 
officers,  etc.,  will  be  found  fully  treated  under  the  title  PUBLIC 
Officers  and  Agents.) 

6.  Ultra  Vires  Contracts — (See,  ante,  2.  Implied  Contracts. 
See  also  MUNICIPAL  SECURITIES). — The  duties  and  powers 
of  the  officers  and  agents  of  a  municipal  corporation  are 
prescribed  by  statute,  and  every  person  dealing  with  them 
may  know  and  is  charged  with  knowledge  of  the  nature  of  these 
duties  and  extent  of  these  powers.^  It  follows,  therefore,  that  the 
agents,  officers  or  even  the  city  council  of  a  municipal  corporation 
cannot  bind  it, by  any  act  which  transcends  their  lawful  or  legiti- 
mate powers ;  and  a  municipal  corporation  may  set  up  a  plea  of 
ulira  vires,  or  its  own  want  of  power  under  its  charter  or  con- 
stituent statute,  to  enter  into  a  given  contract  or  to  do  a  given  act 


1.  People  V.  Stephens,  71  N.  Y.  557. 

In  an  action  for  an  alleged  breach  of 
contract,  accepting  the  plaintiff's  bid  to 
do  certain  work,  an  answer  that,  by 
promises  of  reward,  he  had  induced  an- 
other person,  who  had  intended  to  bid 
a  less  sum,  not  to  make  a  bid, — held, 
to  be  sufficient.  Jennings  County 
Commrs.  v.  Verbarg,  63  Ind.  107. 

A  fraudulent  bid  renders  a  contract 
with  the  bidder  thereon  null  and  void. 
Brady  v.  Bartlett,  56  Cal.  350.  Fraud- 
ulent collusion  between  contractor  and 
city  officers  is  good  defence  to  action  to 
contract  let  on  bid.  Nelson  v.  New 
York,  5  N.  Y.  Suppl.  688;  In  re  Dela- 
ware &  H.  Canal  Co.,  8  N.  Y.  Suppl. 
352.  And  in  support  of  such  defence 
cards  in  which  the  contractor  offered  to 
sell  material  at  lower ^jrices  than  those 
named  in  his  bid  are  admissible. 
Nelson  v.  New  York,  5  N.  Y.  Suppl. 
68S. 

Where  an  advertisement  for  bids 
stated  the  amount  of  rock  excavation  at 
more  than  double,  and  the  amount  of 
earth  excavation  at  less  than  half  the 
actual  quantity,  and  such  estimates 
were  made  at  randon  withjut  any  tests 
to  ascertain  the  quantities  of  rock  and 
earth  to  be  excavated,  and  an  offer  to 
do  the  work  for  two  cents  per  cubic 
yard  for  rock  excavation,  and  $i.62^ii( 
for  earth  excavation  was  accepted,  when 
the  reasonable  value  for  rock  and  earth 
excavation  is  $1.70  and  30  cents  per 
cubic  yard,  respectively,  the  facts  are 


sufficient  to  justify  the  inference  of 
fraud  and  collusion  in  the  making  of 
the  contract.  In  re  Anderson,  109  N. 
Y.  554;  28  Am.  &  Eng.  Corp.  Cas. 
401. 

2.  Clark  v.  Des  Moines,  19  Iowa 
199;  McDonald  v.  Mayor  etc.  of  N.Y., 
68  N.  Y.  23;  23  Am.  Rep.  144;  Hodges 
V.  Buiialo,  2  Den.  (N.  Y.)  no;  Cor- 
nell V.  Guilford,  I  Den.  (N.  Y.)  510; 
The  Floyd  Acceptances,  7  Wall.  (U. 
S.)  666;  Merchants'  Bank  v.  Bergen 
Co.,  115  U.  S.  384;  Sutro  -v.  Pettit,  74 
Cal.  332;  5  Am.  St.  Rep.  442;  Wallace 
V.  Mayor  etc.  of  San  Jos^,  29  Cal.  181; 
Schumm  v.  Seymour,  24  N.  J.  Eq.  143; 
Lowell  Savings  Bank  v.  Winchester,  8 
Allen  (Mass.)  109;  Dorsey  Co.  -v. 
Whitehead,  47  Ark.  205;  Barton  v. 
Swepston,  44  Ark.  437;  Union  School 
Township  v.  First  National  Bank,  102 
Ind.  464;  Bloomington  School  Town- 
ship V.  National  School  Furnishing 
Co.,  107  Ind.  43;  Axt  V.  Jackson 
School  Township,  go  Ind.''ioi;  Platter 
V.  Elkhart  Co.,  103  Ind.  360;  Reeve 
School  Township  v.  Dodson,  98  Ind. 
497;  Summers  v.  Daruss  Co.,  103  Ind. 
262;  Pine  Civil  Township  v.  Huber 
Mfg.  Co.,  83  Ind.  121;  Johnson  v. 
Common  Council  of  Imiianapolis,  16 
Ind.  227;  Alton  v.  MuUedy,  21  111.  76; 
Chicago  v.  Shober  etc.,  Co.,  6  Bradw. 
(111.)  560;  Cleveland  w.  State  Bank  of 
Ohio,  16  Ohio  St.  236;  88  Am.  Dec. 
445;  Craycraft  v.  Selvage,  10  Bush 
(Ky.)  708;   Perkinson   v.  St.  Louis,  4 
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in  excess  of  its  corporate  power  and   authority.'     And  a  party 
making   a  contract  with  a  municipal  corporation  which  is  tdtra 


Mo.  App.  322.   See  also  authorities  cited 
in  next  note. 

1.  Stidger  v.  Red  Oak,  64  Iowa  465; 
c;  Am.  &  Eng.  Corp.  Cas.  511;  Sioux 
City  V.  Weare,  59  Iowa  95;  State  v. 
Haskell,  20  Iowa  276;  Clark  v.  Des 
i^^oines,  19  Iowa  199;  McPherson  v. 
Foster,  43  Iowa  48;  Clark  v.  Polk  Co., 
19  Iowa  248;  Carpenter  v.  Union.  58 
Iowa  335;  Estep  v.  Keokuk  Co.,  iS 
Iowa  199;  Mayor  etc.  of  Nastiville  v. 
Ray,  19  Wall.  (U.  S.)  468;  Whiteside 
V.  United  States,  93  U.  S.  247;  Marsh 
V.  Fulton  Co.,  10  Wall.  (U.  S.)  676; 
The  Floyd  Acceptances,  7  Wall.  (U.S.) 
665;  Thomas  v.  Richmond,  12  Wall. 
(U.  8.)  339;  Hayes  v.  Holly  Springs, 
114  U.  S.  120;  McClure  v.  Oxford 
Township,  94  U.  S.  <f29;  Knox  Co.  v. 
Aspinwall,  21  How.  (U.  S.)  539;  East 
Oakland  v.  Skinner,  94  U.  S.  255; 
Harshman  v.  Bates  Co.,  92  U.  S.  569; 
Lewis  V.  Shreveport,  loS  U.  S.  2S2; 
South  Ottawa  -v.  Perkins,  94  U.  S.  260; 
Post  V.  Kendall  Co.,  105  U.  S.  667; 
Bates  Co.  v.  Winter,  97  U.  S.  83; 
Daviess  Co.  v.  Dickenson,  117  U.  S. 
657;  Carroll  Co.  v.  Smith,  in  U.  S. 
556;  Dixon  Co.  V.  Field,  in  U.  S.  83; 
Burrill  v.  Boston,  2  Cliflf.  (U.  S  )  590; 
Siebreicht  v.  New  Orleans,  12  La.  An. 
496;  Fox  V.  New  Orleans,  12  La.  An. 
i54;.Ma3'or  etc.  of  Baltimore  v.  Rey- 
nolds, 20  Md.  i;  83  Am.  Dec.  535; 
Baltimore  v.  Eschbach,  18  Md.  276; 
Horn  -v.  Baltimore,  30  Md.  218;  Balti- 
more V.  Musgrave,  48  Md.  272;  Maupin 
V.  Franklin  Co.,  67  Mo.  327;  Perkinson 
V.  St.  Louis,  4  Mo.  App.  322;  Cheeney 
V.  Brookfield,  60  Mo.  53;  McCaslin  v. 
State,  99  Ind.  428;  Comrars.  of  Tippe- 
canoe Co.  V.  Cox,  6  Ind.  403;  Smeadw. 
Indianapolis  etc.  R.  Co.,  11  Ind.  104; 
Inhabitants  of  Township  No.  11  v. 
Weir,  9  Ind.  224;  State  v.  Bevers,  86 
N.  Car.  588;  Spalding  -v.  Lowell,  23 
Pick.  (Mass.)  71;  Vincent  v.  Nan- 
tucket, 12  Cush.  (Mass.)  103;  Parsons 
V.  Inhabitants  of  Goshen,  11  Pick. 
(Mass.)  396;  Anthony  v.  Adams,  i 
Mete.  (Mass.)  284;  Hood  v.  Mayor  etc. 
of  Lynn,  i  Allen  (Mass.)  103;  Dill  v. 
Wareham,7  Mete.  (Mass.)  438;  Stetson 
V.  Kempton,  13  Mass.  272;  7  Am.  Dec. 
^45;  Agawam  Bank  v.  South  Hadley, 
128  Mass.  503;  Yancey  v.  Hopkins,  i 
Munf.  (Va.)  419;  Nalle  v.  Fenwick,  4 
Rand.  (Va.)  585;  Bridgeport  v.  Housa- 
tonic  R.   Co.,  15   Conn.  475;   Perry  v. 


Superior  Cit}',  26  Wis.  64;  State  v. 
Hastings,  12  Wis.  1596;  Shipman  v. 
State,  43  Wis.  381';  Nash  v.  St.  Paul, 
8  Minn.  172;  Newbery  v.  Fox,  37  Minn. 
141;  5  Am.  St.  Rep.  830;  Donovan  v. 
Ma^'or  etc.  of  N.  Y.,  33  N.  Y.  291; 
Cornell  v.  Guilford,  i  Den.  (N.  Y.) 
510;  Hodges  V.  Buffalo,  2  Den.  (N.  Y.) 
no;  Brady  v.  Mayor  etc.  of  N.  Y.,  20 
N.  Y.  312;  Martin  v.  Mayor  etc.  of 
Brooklyn,  i  Hill  (N.  Y.)  545;  Cuyler 
V.  Trustees  of  Rochester,  12  Wend. 
(N.  Y.)  165;  Appleby  v.  Mayor  etc., 
15  How.  (N.  Y.)  Pr.  42S;  Boyland 
V.  Mayor  etc.  of  N.  Y.,  i  Sandf.  (N. 
Y.)  27:  Albany  v.  Cunliff,  2  N.  Y.  165; 
Halstead  v.  Mayor  etc.  of  N.  Y.,  3  N. 
Y.  430;  Boom  V.  Utica,  2  Barb.  (N.Y.) 
loi;  McDonald  v.  Mayor  etc.  of  N.Y., 
63  N.Y.  23;  23  Am.  Rep.  144;  Over- 
seers of  Norwich  v.  Overseers  of  New 
Berlin,  18  Johns.  (N.  Y.)  382;  Crouch 
V.  Haves,  27  Hun  (N.  Y.)  222;  Davies 
V.  New  York,  48  N.  Y.  Supr.  Ct.  194; 
People  V.  Supervisors  of  N.  Y.,  i  Hill 
(N.  Y.)  362;  Peterson  v.  Mayor  etc.  of 
N.  Y.,  17  N.  Y.  449;  Cowen  v.  West 
Troy,  43  Barb.  (N.  Y.)  48;  Smith  v. 
Buffalo,  I  Buff.  Super.  Ct.  493;  Cleve- 
land V.  State  Bank  of  Ohio,  i5  Ohio 
St.  236;  88  Am.  Dec.  445;  Trustees  ot 
Paris  Township  v.  Cherrj',  8  Ohio  St. 
564;  Western  College  of  Medicine  v. 
Cleveland,  12  Ohio  St.  375;  Leaven- 
worth V.  Rankin,  2  Kan.  35S;  Ottornan 
Cahvey  Co.  v.  Philadelpliia  (Pa.),  13 
Am.  &  Eng.  Corp.  Cas.  524;  Hague  v. 
Philadelphia,  48  Pa.  St.  527;  Philadel- 
phia V.  Flanigan,  47  Pa.  St.  21;  Living- 
ston V.  Pippin,  31  Ala.  542;  City  Coun- 
cil of  Montgomery  v.  Montgomery  etc. 
Plank  Road  Co.,  21  Ala.  76;  Wetumpka 
V.  Winter,  29  Ala.  651;  Mitchell  v. 
Rockland,  43  Me.  496;  Mitchell  v. 
Rockland,  41  Me.  363;  66  Am.  Dec. 
252;  Fluty  V.  School  District,  49  Ark. 
94;  Halbut  V.  Forrest  City,  34  Ark. 
346;  Taft  V.  Pittsford,  28  Vt.  2S6;  Peo- 
ple V.  Baraga  Township,  39  Mich.  554; 
Neely  v.  Yorkville,  10  S.  Car.  141; 
Haynes  v.  Covington,  13  Smed.  &  M. 
(Miss.)  408;  Treadway  v.  Schnauber, 
I  Dak.  236;  Bryan  v.  Page,  51  Tex. 
532;  32  Am.  Rep.  637;  Nashville  v. 
Hagan,  9  Baxt.  (Tenn.)  495;  Ohio  L. 
Ins.  &  T.  Co.  V.  Merchants'  Ins.  &  T. 
Co.,  n  Humph.  (Tenn.)  i;  Trustees  of 
Belleview  v.  Hohn,  82  Ky.  i;  4  Am.  & 
Eng.  Corp.  Cas.  524;  Murphy  v.  Louis- 
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vires  is  not  estopped,  when  the  corporation  brings  an  action 
founded  thereon,  to  set  up  its  want  of  authority  to  make  it.'  But 
where  a  municipahty  receives  money  in  advance  on  a  contract 
-which  it  had  no  authority  to  make,  and  afterwards  refuses  to  ful- 
fill the  contract,  it  appears  that  the  other  party  may  recover 
back  the  money,  in  an  action  for  money  had  and  received.^  And 
where  a  municipal  corporation  dealing  with  individuals  assumes 
powers  upon  which  the  validity  of  its  acts  depends,  and  it  turns 
out  that  it  does  not  possess  the  specific  power  relied  on,  it  is  not 
thereby  excused  from  performance  of  its  obligations,  if  they  can 
be  performed  through  the  agency  of  other  powers  which  it  does 
possess.* 

When  a  statute  requires  a  certain  condition  in  a  municipal  con- 
tract, the  contract  need  not  follow  the  precise  words  of  the  statute. 
If  it  can  be  held  to  contain  the  condition  by  fair  and  reasonable 
construction,  the  statute  is  fully  answered.* 

7.  Ratification  of  Unauthorized  Contracts — {a)  Power  to  Ratify.— 
Although  the  officers  or  agents  of  a  municipal  corporation  may 
act  beyond  the  extent  of  their  powers,  and  therefore  fail  to  bind 
the  corporation,  yet  the  municipality  may  ratify  such  acts  or 
contracts,  and  such  subsequent  ratification  is  equivalent  to  a 
previous  grant  of  authority.^  There  is  an  important  distinction, 
however,  between  unauthorized  contracts  and  contracts  that  are 


•ville,  9  Bush  (Ky.)  i8i;  Craycraft  v. 
Selvage,  lo  Bush  (Ky.)  708;  Prince  v. 
Quincy,  105  111.  138;  2  Am.  &  Eng. 
Corp.  Cas.  66;  44  Am.  Rep.  785;  Al- 
ton V.  Mulledy,  21  III.  76;  Chicago  v. 
Shober  etc.  Co.,  6  Bradw.  (111.)  560; 
Atlantic  City  Water  Works  Co.  v. 
Read,  50  N.  J.  L.  665;  24  Am.  &  Eng. 
Corp.  Cas.  562.  Compare  Allegheny 
City  V.  McClurkin,  14  Pa.  St.  81;  East 
St.  Louis  V.  East  St.  Louis  Gas  Co.,  98 
111.  430;  38  Am.  Rep.  97;  State  v. 
BuiFalo,  2  Hill  (N.  Y.)  434;  State 
Board  of  Agriculture  r<.  Citizens'  St. 
R.  Co.,  47  Ind.  407;  Maher  v.  Chicago, 
38  111.  266.  And  see  cases  cited  under 
2.  Implied  Contracts,  supra. 

Thus,  where  a  city  council  authorized 
the  publication  in  a  newspaper  of  a  re- 
port by  the  city  clerk  on  the  system  of 
water  works  constructed  b_v  the  city, 
but  had  no  av;thority  to  do  so,  the  city 
cannot  be  held  liable  for  the  cost  of 
such  publication.  Stidger  v.  Red  Oak, 
64  Iowa  465;  5  Am.  &  Eng.  Corp.  Cas. 

5"- 

But  if  a  city,  having  power  to  con- 
tract for  water  for  a  year,  is  sued  for 
the  price  of  water  furnished  within  the 
year,  it  is  immaterial  whether  the  con- 
tract, in  providing  for  a  twenty  years' 
supply,  was   or   was    not    ultra    vires. 


Montgomery    v.   Montgomery    Water 
Works  Co.,  79  Ala.  233. 

1.  Montgomery  v.  Montgomery  etc. 
Plank  Road  Co.,  31  Ala.  76. 

2.  Dill  V.  Wareham,  7  Mete.  (Mass.) 
438.  And  see  authorities  cited  under 
2.  Implied  Contracts,  ante. 

Where  the  consideration  received  by 
a  corporation  under  an  ultra  vires 
contract  can  be  restored,  equit3'  will 
not  relieve  the  corporation  from  the 
performance  of  the  contract  without  a 
restoration  by  it  of  the  consideration. 
Turner  v.  Cruzen,  70  Iowa  202;  15  Am. 
&  Eng.  Corp.  Cas.  340;  Pratt  v.  Short, 
53  How.  (N.  Y.)  Pr.  506;  Leonard  v. 
Canton,  35  Miss.  189;  Argenti  v.  San 
Francisco,  16  Cal.  282;  Moore  v.  Mayor 
etc.  of  N.  Y.,  73  N.  Y.  238;  Lucas  Co. 
V.  Hunt,  5  Ohio  St.  488;  67  Am.  Dec. 
303.  And  see  Brown  v.  Atchison,  39 
Kan.  37;  22  Am.  &  Eng.  Corp.  Cas. 
210. 

3.  Maher  v.  Chicago,  38  111.  267. 

4.  Taylor  v.  Palmer,  31  Cal.  240. 

5.  Brown  v.  Winterport,  79  Me.  305; 
20  Am.  &  Eng.  Corp.  Cas.  202;  Chou- 
teau V.  Allen,  70  Mo.  290;  Trott  v. 
Warren,  11  Me.  227;  Sullivan i).  School 
District  No.  39,  39  Kan.  347;  Moore  v. 
Albany,  yS  N.  Y.  396;  13  Am.  &  Eng. 
Corp.    Cas.    262;    Albany    City    Nat. 
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illegal.  While  the  former  may  be  ratified,  no  ratification  can 
validate  the  latter,  since  a  municipality  has  no  authority  to  con- 
tract in  excess  of  its  charter  powers.' 

(^)  Metliod  of  Ratification. — If  a  contract  of  a  municipal  cor- 
poration be  invalid  v^fhen  made  for  a  failure  to  comply  with  the 
statutory  requirements,  its  subsequent  ratification  by  the  corpora- 
tion requires  the  observance  of  the  same  formalities  and  provisions 


Bank  v.  Albany,  92  N.  Y.  363;  2  Am. 
&  Eng.  Corp.  Cas.  61;  Peterson  v. 
Mavoretc.  of  N.  Y.,  17  N.  Y.  449;  Hovt 
r.  Thompson,  19  N.  Y.  207;  People  v. 
Flagg,  17  N.  Y.  584:  Brady  v.  Mayor 
etc.  of  N.  Y.,  20  N.  Y.  312;  Delafield 
V.  Illinois,  2  Hill  (N.  Y.)  159;  Randall 
r.  Van  Vechten,  ig  Johns.  (N.  Y.)  60; 
10  Am.  Dec.  193;  Gifford  v.  White 
Plains,  25  Hun  (N.  Y.)  606;  Cory  v. 
Somerset  Freeholders,  44  N.  J.  L.  445; 
2  Am.  &  Eng.  Corp.  Cas.  48;  Burrill  v. 
Boston,  2  Cliff.  (U.  S.)  590;  Bank  of 
Columbia  v.  Patterson,  7  Cranch  (U. 
S.)  299;  Marshall  Co.  v.  Schenck,  5 
Wall.  (U.  S.)  772;  People  v.  Swift,  31 
■Cal.  26;  San  Francisco  Gas  Co.  v. 
San  Francisco,  9  Cal.  453;  Bleu  v. 
Bear  River  etc.  Co.,  20  Cal.  602;  81 
Am.  Dec.  132;  Dubuque  Female  Col- 
lege V.  District  Township  etc.,  13  Iowa 
J55;  Merrick  v.  Burlington  etc.  Plank 
Road  Co.,  II  Iowa  74;  Episcopal 
Charitable  Soc.  v.  Episcopal  Church,  i 
Pick.  (Mass.)  372;  Crawshaw  i'.  Rox- 
bury,  8  Gray  (Mass.;  374;  Emerson  v. 
Newbury,  13  Pick.  (Mass.)  377;  De- 
troit V.  Jackson,  i  Doug.  (Mich.)  106; 
People  V.  Detroit,  28  Mich.  228;  15 
Am.  Rep.  202;  People  f .  Lothrop,  24 
Mich.  235;  Wilson  v.  School  Dist.,  32 
N.  H.  118;  Backman  v.  Charlestown, 
42  N.  H.  125;  Harris  v.  School  Dist., 
28  N.  H.  65;  Topsham  v.  Rogers,  42 
Vt.  189;  Murphy  v.  Louisville,  9  Bush 
(Ky.)  189;  Clarice  v.  Lyon  Co.,  8  Nev. 
181;  Mills  V.  Gleason,  11  Wis.  470;  78 
Am.  Dec.  721;  Howe  v.  Keeler,  27 
Conn.  538;  St.  Louis  v.  Armstrong,  56 
Mo.  298;  Lamm  v.  Port  Deposit  etc. 
Assoc,  49  Md.  233;  33  Am.  Rep.  246; 
New  Orleans  v.  Southern  Bank,  31  La. 
An.  560;  Shawneetown  v.  Baker,  85 
111.563. 

When  work  on  a  bridge  costing  less 
than  ,$500  was  not  ordered  by  the  free- 
holders of  the  townships  designated  by 
the  act,  but  by  some  of  such  officers  in 
conjunction  with  a  freeholder  of  a  dif- 
ferent township,  and  such  work  was 
honestly  done  and  paid  for, — held,  that 
the  transaction  could  be  ratified  by  the 
•board  of  chosen  freeholders.     Cory  v. 


Somerset  Freeholder,  44  N.J.  L.  445; 
2  Am.  &  Eng.  Corp.    Cas.  48. 

A  contract  for  building  a  school- 
house,  void  because  made  by  only  one 
member  of  the  school  board,  xa&y  af- 
terwards be  ratified  and  made  binding 
upon  the  school  district  by  the  full 
school  board,  or  by  the  school  district. 
Sullivan  v.  School  Dist.  No.  39,  39 
Kan.  347. 

Contracts  made  in  the  name  of  the 
corporation,  before  it  has  legal  exist- 
ence, may  be  so  ratified  and  adopted 
after  it  is  incorporated.  Dubuque  Fe- 
male College  V.  District  Township,  13 
Iowa  555. 

Contracts  made  by  a  corporation  (a 
city)  without  authoritv,  niay  be  after- 
wards ratified  by  it  where  it  has  ac- 
quired authority  from  the  legislature. 
Mills  11.  Gleason,  11  Wis.  470;  78  Am. 
Dec.  721. 

Rescission.  —  Where  a  town  has  in 
town  meeting  by  vote  ratified  the  do- 
ings of  the  selectmen,  in  borrowing 
money  and  giving  a  note  therefor,  in 
behalf  of  the  town,  it  cannot  at  a  sub- 
sequent meeting  rescind  such  a  ratifica- 
tion. Brown  t'.  Winterport,  79  Me. 
305;  20  Am.  &  Eng.  Corp.  Cas. 
202. 

1.  Cory  V.  Somerset  Freeholders,  44 
N.  J.  L.  445;  2  Am.  &  Eng.  Corp.  Cas. 
48;  Green  v.  Cape  May,  41  N.  J.  L.  45; 
Hague  V.  Philadelphia,  48  Pa.  St.  528; 
Union  Township  v.  Gibboney,  94  Pa. 
St.  534;  McCracken  v.  San  Francisco, 
16  Cal.  591;  Sault  Ste  Marie  Co.  v. 
Dusen,  40  Mich.  429;  Taymouth  .v. 
Koehler,  35  Mich.  22;  Brady  v.  Mayor 
etc.  of  N.  Y.,  20  N.  Y.  312;  "McDonald 
V.  Mayor  etc.  of  N.  Y.,  68  N.  Y.  23; 
23  Am.  Rep.  144;  Smith  v.  Newburg, 
77  N.  Y.  130;  Horton  v.  Thompson,  71 
N.  Y.  513;  Brown  v.  Mayor  etc.  of 
N.  Y..  63  N.  Y.  239;  Cowen  v.  West 
Troy,  43  Barb.  (N.  Y.;>  48;  Nash  v. 
St.  Paul,  II  Minn.  174;  IJryan  v.  Page, 
51  Tex.  532;  32  Am.  Rep.  637;  Parsons 
"v.  Monmouth,  70  Me.  262;  Jefferson 
Co.  V.  Arrighi,  54  Miss.  668;  Wilhelm 
V.  Cedar  Co.,  56  Iowa  254;  Buttrick  v. 
Lowell,  I    Allen  (Mass.i   172;  79  Am. 
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necessary  to  be  complied  with  in  the  making  of  a  valid  contract.* 
But  where  the  mode  of  corporate  action  prescribed  in  the  charter 
of  a  municipaHty  is  not  intended  as  a  restriction  of  its  authority 
it  can  ratify  an  act  done  in  a  different  mode.'* 

{c)  What  Constitutes  Ratification. — Under  certain  circumstances, 
it  has  been  held  that  a  municipal  corporation  may  ratify  an  un- 
authorized contract  for  the  construction  of  a  building  by  the  use 
of  the  same  after  it  has  been  constructed.'*     But,  ordinarily,  mere  ' 


Dec.  721;  Shawneetown  v.  Baker,  85 
III.  563. 

1.  Town  of  Durango  %'.  Pennington, 
8  Colo.  257;  7  Am.  &  Eng.  Corp.  Cas. 
5S8;  McCracken  f.  San  Francisco,  16 
Cal.  623;  Zottman  v.  San  Francisco, 
20  Cal.  96;  81  Am.  Dec.  96;  People  v. 
Swift,  31  Cal.  28;  Cory  v.  Somerset 
Freeholders,  44  N.  J.  L.  445;  2  Am.  & 
Eng.  Corp.  Cas.  48. 

Where  two  municipal  boards  should 
concur  in  authorizing  a  certain  ex- 
penditure, a  ratification  by  one  does 
not  cure  an  irregularity  in  making  the 
contract.  The  ratification  should  be 
by  both.  State  v.  Jersey  City,  47  N.  J. 
L.  449. 

A  ratification  by  the  board  of  public 
works  of  an  order  for  work  done  in  re- 
pairing a  public  sewer  given  by  the 
chairman  of  the  committee  on  streets 
and  sewers,  a  sub- committee  of  said 
board  of  public  works,  by  approval  of 
the  bill  presented  therefor,  is  not  suffi- 
cient to  bind  the  city.  Keeney  v. 
Jersey  Citj',  47  N.  J.  L.  449;  11  Am.  & 
Eng.  Corp.  Cas.  309. 

Where  city  councils  must  order 
street  improvements  by  ordinance  and 
not  by  resolution,  a  resolution  directing 
the  making  of  certain  improvements 
cannot  be  ratified  by  a  subsequent  or- 
dinance. Newman  v.  Emporia,  32 
Kan.  456;  7  Am.  &  Eng.  Corp.  Cas.  261. 
The  court  said:  "Some  of  the  au- 
thorities against  the  doctrine  of  ratifi- 
cation in  cases  similar  to  this  are  the 
following:  McCracken  v.  San  Fran- 
cisco, 16  Cal.  591;  Pimental  v.  San 
Francisco,  21  Cal.  351;  Doughty  v. 
Hope,  I  N.  Y.  79;  Mayor  etc.  of  Bal- 
timore V.  Porter,  18  Md.  284;  79  Am. 
Dec.  686;  People  v.  Maynard,  15  Mich. 
463;  Town  of  Danville  v.  Shelton,  76 
Va.  325;  3  Am.  &  Eng.  Corp.  Cas. 
458.  Some  of  the  authorities  in  favor 
of  ratification  in  similar  cases  are  the 
following:  Holland  v.  San  Francisco, 
7  Cal.  361 ;  Lucas  v.  San  Francisco,  7 
Cal.  463;  People  v.  Swift,  31  Cal.  26; 
Slnton  V.   Ashburr,  41  Cal.   525;    St. 


Louis  V.  Armstrong,  56  Mo.  298; 
Brown  v.  Mayor  etc.  of  N.  Y.,  63  N.Y. 
239;  New  Orleans  v.  Clark,  95  U.  S. 
644."  And  to  eflfect  that  where  cor- 
poration can  only  act  by  ordinance,  the 
ratification  must  be  by  ordinance.  See 
Cross  V.  Morristown,  iS  N.  J.  Eq.  305. 

2.  Cory  V.  Somerset  Freeholders,  44 
N.  J.  L."445;  2  Am.  &  Eng.  CorpXas. 
48. 

A  municipal  corporation  mav  ratify 
a  contract  63'  the  city  council  "approv- 
ing, at  a  regular  meeting,  the  minutes 
of  a  special  meeting.  Shawneetown  v. 
Baker,  85  111.  563. 

3.  Where  a  school  district  appointed 
three  persons  a  committee  to  build  a. 
school  house,  two  of  whom,  the  third  re- 
fusing, to  act,  built  a  house  where  all- 
the  schools  of  the  district  were  after- 
wards kept,  and  all  meetings  of  the  in- 
habitants of  the  district  held,  and  on 
which  the  notices  of  such  meetings  by 
vote  of  the  district  were  posted,  it  was 
held  that  on  these  facts  a  jury  were 
warranted  in  finding  such  a  ratification 
and  acceptance  by  the  district  of  the 
doings  of  the  two  acting  members  of 
the  committee  as  would  render  the  dis- 
trict liable  to  pay  them  for  the  house. 
Fisher  v.  Inhabitants  of  School  Dist. 
No.  17,  4  Cush.  (Mass.)  494.  And  see 
Abbott  V.  Herraon,  7  Me.  118;  Hayden 
V.  Madison,  7  Me.  76;  Hayward  v.  In- 
habitants of  School  Dist.  No.  13,  2 
Cush.  (Mass.)  419;  Moor  v.  Cornville, 
13  Me.  293;  People  v.  Swift,  31  Cal.  26. 

In  Keyser  v.  School  Dist.,  35  N.  H. 
477,  it  was  held  that  where  a  school 
jistrict  pass  a  legal  vote  to  purchase  a 
building  for  a  school  house,  and  raise 
funds  for  that  purpose,  and  certain  per- 
sons, acting  as  a  committee  of  the  dis- 
trict, make  a  bargain  in  behalf  of  the 
district  for  the  purchase  of  the  building 
at  an  agreed  price,  if  the  district  after- 
wards take  possession  of  the  building 
and  retain  and  occupy  it  for  a  school 
house,  in  an  action  by  the  owner  of  the 
building  against  the  district  to  recover 
the  price,  the  defendants  cannot  deny- 


1104 


Uanicipal 


MUNICIPAL  CORPORA  TIONS. 


Contracts. 


user  does  not  amount  to  a  ratification,  in  such  cases.  ^  And  where 
a  contract  of  a  municipahty  is  originally  invalid  because  not  en- 
tered into  in  the  manner  fixed  by  charter,  payment  by  it  for  part 
of  the  work  done  does  not  amount  to  a  ratification.^  The  fact 
that  during  the  erection  of  a  building  the  municipality  votes  an 
additional  tax  to  be  applied  to  the  building  account  does  not  in- 
dicate that  it  ratified  expenditures  beyond  the  amount  already 
appropriated.*     But    ratification  may  be  inferred  from    the  pre- 


the  authority  of  the  committee  to  make 
the  purchase,  and  are  bound,  in  the  ab- 
sence of  fraud  or  mistake,  to  pay  the 
price  agreed  upon  by  the  corhmittee, 
although  they  acted,  in  making  the 
purchase,  without  any  legal  antecedent 
authority. 

Change  of  Grade  —  Additional  Ex- 
penses— Acceptance. — In  an  action  to 
recover  back  an  assessment  paid  under 
protest  for  grading  a  street  in  the  city 
of  Albany  it  was  admitted  that  or- 
dinances were  adopted  by  the  common 
council,  establishing  the  grade  of  the 
street  and  ordering  it  to  be  excavated, 
filled  and  formed  so  as  to  conform  to 
such  grade,  and  to  the  full  width  of  the 
street.  The  work  was  done  by  con- 
tract in  pursuance  of  said  ordinances, 
under  direction  of  the  street  commis- 
sioner and  city  surveyor,  and  as  done 
was  approved  by  the  common  council 
and  accepted  by  the  city.  A  portion  of 
the  street  was  filled  higher  than  the 
grade,  involving  an  additional  expense. 
Held,  that  if  a  vote  of  two-thirds  of 
the  members  of  the  comnmon  council 
was  needed  to  ratify  the  change  of 
grade,  it  was  to  be  inferred,  from  the 
facts  admitted,  that  it  was  so  ratified; 
and  as  what  the  common  council  could 
originally  have  ordained,  they  could 
ratify,  the  change  of  the  grade  was  no 
objection  to  the  assessment.  Moore  v. 
Albany,  98  N.  Y.  396;  13  Am.  &  Eng. 
Corp.  Cas.  262. 

1.  Turney  v.  Town  of  Bridgeport,  55 
Conn.  412;  20  Am.  &  Eng.  Corp.  Cas. 
197 ;  Dullanty  v.  Town  of  Vaughn  ( Wis. 
1890),  45  N.  W.  Rep.  1 128;  Taft  v. 
Inhabitants  of  Montague,  14  Mass.  282; 
7  Am.  Dec.  215;  Loker  v.  Brookline, 
13  Pick.  (Mass.)  343;  Knowlton  v. 
Plantation  No.  4,  14  Me.  20;  Spring- 
field Milling  Co.  v.  Lane  Co.,  5  Oreg. 
265;  Sceery  v.  Springfield,  112  Mass. 

A  ratification  of  the  unauthorized 
acts  of  a  committee  appointed  by  a 
school  district  in  building  a  more  ex- 
pensive school  house  than  that  author- 


ized cannot  be  inferred  from  the  mere 
fact,  that  the  district  school  was  kept  in 
it  for  a  few  weeks  immediately  after  it 
was  finished,  there  being  no  evidence 
that  the  district  had  any  knowledge  of 
the  amount  expended  or  had  taken  any 
action  on  the  subject.  Wilson  v. 
School  District,  32  N.  H.  118.  Nor 
can  a  school  district  be  considered  as 
promising  to  pay  for  unauthorized  re- 
pairs upon  their  school  house  by  using 
it  afterwards.  Davis  v.  School  Dis- 
trict No.  2,  24  Me.  349. 

Towns  cannot  be  made  liable  for  the 
expense  of  building  a  road,  by  subse- 
quently repairing  the  same  and  suifer- 
ing  the  public  to  use  it  as  a  highway. 
Pratt  V.  Town  of  Swanlon,  15  Vt.  147. 

2.  Town  of  Durango  v.  Pennington, 
8  Colo.  257;  7  Am.  &  Eng.  Corp.  Cas. 
588. 

Under  the  Pennsylvania  act  of 
March  31st,  i860,  which  provides  that  it 
shall  not  be  lawful  for  any  officer  of  a 
municipality  to  be  in  any  wise  inter- 
ested in  any  contract  for  the  sale  or 
furnishing  of  any  supplies  or  material 
to  the  use  of  the  corporation,  a  resolu- 
tion by  which  a  municipality  contracted 
for  a  supply  of  water  for  a  terra  of 
years  by  a  water  company,  of  which  a 
majority  of  the  council  are  directors,  is 
void.  The  fact  that  payments  upon 
such  contract  were  made  by  councils 
none  of  whose  members  were  members 
of  a  water  company,  does  not  amount 
to  the  ratification  of  the  contract  by  the 
city.  Borough  of  Milford  v.  Milford 
Water  Co.,  124  Pa.  St.  610. 

3.  Turney  v.  Town  of  Bridgeport,  55 
Conn.  412;  20  Am.  &  Eng.  Corp.  Cas. 
197. 

The  fact  that  the  county  upon  the 
failure  of  a  contractor  to  complete  the 
work  voted  an  additional  sum  for  the 
completion  of  the  court  house,  does  not 
amount  to  a  ratification  of  illegal  con- 
tracts for  the  expenditure  of  sums  in  ex- 
cess of  the  sum  originally  voted.  King 
V.  Mahaska  County,  75  Iowa  329;  24 
Am.  &  Eng.  Corp.  Cas.  577. 


15  C.  of  L. — 70 


1105 


Unnicipal 


MUNICIPAL  CORPORATIONS. 


Contracts. 


sentation  to  the  municipality  of  bills  and  accounts  and  the  proper 
audit  of  them.i 

An  unauthorized  contract  entered  into  by  State  agents  acting 
under  limited  powers  conferred  by  statute,  cannot  be  ratified  by 
any  acts  of  the  governor  or  other  officers,  but  only  by  the  State 
itself.^ 

{d)  Legislative  Ratification. — See,  ante,  VI.  LEGISLATIVE  CON- 
TROL,  lo.  Validating  Municipal  Acts. 

8.  Rights  and  Liabilities  Uniler  Contracts. — It  is  well  settled 
doctrine  that  municipal  corporations  have  all  the  powers  of  ordi- 
nary persons  in  respect  to  their  authorized  contracts,  except  when 
they  are  expressly,  or  by  necessary  implication,  restricted  ;  from 
this  it  follows  that  they  have  the  same  liabilitj'  and  are  equally 
bound  thereby,  and  may  be  sued  in  the  same  manner  as  indi- 
viduals.^    The  assignment  by  the  contractor  of  a  contract  with  a 


1.  Certain  accounts  for  repairs  to  the 
"city  building"  and  for  articles  fur- 
nished defendant  were  presented  to  and 
audited  by  its  common  council,  and  by 
resolution  ordered  to  be  paid.  The 
common  council  had  power  to  make  the 
repairs  and  to  purchase  the  articles.  In 
an  action  upon  the  accounts,  held,  that 
the  action  of  the  common  council  not 
having  been  rescinded,  it  was  conclu- 
sive recognition  of  the  liability  of  the 
city,  and  precluded  it  from  defending 
on  the  ground  that  it  was  not  originally 
bound  to  pay  because  the  indebtedness 
was  incurred  without  previous  author- 
ity. Albany  City'  Nat.  Bank  v.  Al- 
bany, 92  N.  Y.  363;  2  Am.  &  Eng. 
Corp.  Gas.  61. 

But  ratification  of  a  contract  for  com- 
pensation by  a  county  with  a  special 
agent  or  attorney,  made  by  the  treas- 
urer and  county  attorney,  cannot  be  in- 
ferred from  the  fact  that  the  treasurer 
reported  it  to  the  board  of  supervisors, 
who  acquiesced  therein.  Wilhelm  v. 
Cedar  Co.,  50  Iowa  254. 

Tax  Sale "  by  CoastaWe. — The  facts 
that  a  city  constable  sold  certain  prop- 
erty under  a  tax  warrant  and  paid  the 
proceeds  of  the  sale  into  the  city  treas- 
ury without,  however,  giving  the  fiscal 
officers  of  the  city  notice  of  the  circum- 
stances of  the  sale  and  of  the  objections 
thereto,  and  that  the  mayor  of  the  city 
refused,  on  demand  of  the  aggrieved 
property  owner,  to  refund  the  money, 
do'  not  amount  to  a  ratification  by  the 
city  which  will  render  it  liable  for  the 
money.  Everson  v.  Syracuse,  100  N. 
Y.  577;  13  Am.  &  Eng.  Corp.  Cas.  244. 

2.  Delafield  v.  Illinois,  2  Hill  (N.  Y.) 
159- 
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3.  Galena  v.  Corwith,  48  111.  423;  95 
Am.  Dec.  557;  Bush  v.  Carbondale,  78 
111.  74;  Agnew  V.  Brail,  124  111.  312;  20 
Am.  &  Eng.  Corp.  Cas.  134;  Indian- 
apolis V.  Indianapolis  G.  L.  &  C.  Co., 
66  Ind.  396;  Shannon  v.  O'Boyle,  51 
Ind.  565;  Hight  v.  Monroe  Co.,  68  Ind. 
576;  Jackson  Co.  v.  Applewhite,  62  Ind. 
464;  Hayward  v.  Davidson,  41  Ind.  212; 
Jennings  Co.  v.  Verbarg,  63  Ind.  107; 
Cullen  V.  Carthage,  103  Ind.  196;  14 
Am.  &  Eng.  Corp.  Cas.  256;  53  Am. 
Rep.  504;  McCabe  v.  Fountain  Co.,  46 
Ind.  380;  Gordon  v.  Dearborn  Co.,  52 
Ind.  322;  Semmes  v.  Columbus,  19  Ga. 
471;  New  Orleans  v.  St.  Louis  Church, 
1 1  La.  An.  244;  Seibreicht  v.  New 
Orleans,  12  La.  An.  496;  State  v. 
Heath,  20  La.  An.  172;  96  Am.  Dec. 
390;  Cole  V.  Shreveport  (La.  1889),  6 
So.  Rep.  688;  Guillotte  v.  New  Or- 
leans, 12  La.  An.  432;  Philadelphia  w. 
Pickley  (Pa.),  14  Am.  &  Eng.  Corp. 
Cas.  536;  Western  Sav.  Fund  Soc.  v. 
Philadelphia,  31  Pa.  St.  175;  72  Am. 
Dec.  730;  Strauss  v.  Eagle  Ins.  Co.,  5 
Ohio  St.  59;  Douglass  v.  Virginia  City, 
5  Nev.  147;  Bigelow  v.  Perth  'Am boy, 
25  N.  J.  L.  297;  Searcy  v.  Yarnell,  47 
Ark.  269;  14  Am.  &  Eng.  Corp.  Cas. 
523. 

Right  of  a  contractor  with  water 
commissioners  to  maintain  action  on  his 
contract,  against  the  mayor  and  coun- 
cil, and  effect  of  a  judgment  against  the 
commissioners  on  a  contract  within 
their  authority  to  bind  the  property  of 
the  city.  Keeney  v.  Hudson,  27  N.  J. 
L.  362. 

Parol  evidence  is  inadmissible  to  vary 
a  contract  created  by  a  written  resolu- 
tion of  a  city  council  accepting  a  written 
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municipal  corporation  for  work,  is  not  against  public  policy  so 
long  as  the  corporation  retains  the  personal  obligation  of  the 
original  contractor  and  his  sureties ;  and  in  the  absence  of  any- 
thing in  the  statute,  which  authorized  the  work,  prohibiting  it, 
such  an  assignment  is  valid.  It  does  not  terminate  the  contract 
or  authorize  the  corporation  to  repudiate  it.^ 

9.  Guaranty  and  Suretyship— (See  also  Municipal  Securi- 
ties).— The  endorsement  or  the  guaranty  of  the  bonds  of  a  pri- 
vate enterprise,  or  the  entering  into  any  other  contract  of  surety- 
ship by  the  municipal  authorities,  is  not  within  the  ordinary  ad- 
ministrative powers  of  the  corporation,  and  requires  a  special  legis- 


proposition.  If  no  time  for  perform- 
ance thereof  is  specified,  the  law  implies 
that  it  sliall  be  performed  within  a  rea- 
sonable time.  1874,  Curtiss  v.  Water- 
loo, 38  Iowa  266. 

Besclssion  of  Action  Allowing  Claim. 
—A  municipal  council,  after  allowing 
claims  with  no  effort  to  investigate 
them,  cannot  order  an  investigation, 
and  rescind  their  action,  and  recover 
back  the  money  paid,  because  of  facts 
which  they  did  not  know,  but  might 
have  ascertained  \>y  reasonable  dili- 
gence, Advertiser  &  Tribune  Co.  v. 
Detroit,  43  Mich.  116.  Compare 
Wayne  Co.  v.  Randall,  43  Mich.  137; 
McArthur  v.  Luce,  43  Mich.  435. 

Repudiation. — Under  the  charter  of 
, Galveston,  after  the  council  has  given 
out  a  contract  for  the  year's  printing,  it 
cannot  repudiate  its  contract  within  the 
3'ear,  and  select  another  printer.  Gal- 
veston V.  Morton,  58  Tex.  409. 

Contract  with  Force  of  Ordinance. — 
A  city  ordinance  authorizing  the  maj'or 
to  enter  into  a  certaj|i  contract  and  pre- 
scribing its  terms,'  does  not  give  to  the 
contract  the  force  of  a  law  or  an  ordi- 
nance. State  V.  New  Orleans  R.  Co., 
37  La.  An.  589. 

1.  Assignment  of  Contract. — Accord- 
ingly held,  that  an  assignment  of  a  con- 
tract for  street  cleaning,  made  between 
the  corporation  of  the  city  of  New 
York  and  another  under  authority  of 
the  act  entitled  "an  act  to  enable  the 
supervisors  of  the  county  of  New  York 
to  raise  money  by  tax  for  city  purposes, 
and  to  regulate  the  expenditure  thereof," 
etc.,  could  maintain  an  action  against 
the  city,  for  moneys  due  thereon,  and 
for  damages  resulting  from  a  repudia- 
tion of  the  contract  and  an  interference 
on  the  part  of  the  city  authorities  pre- 
venting a  further  performance.  Devlin 
^.  Mayor  etc.  of  New  York,  63  N.  Y.  8. 


Where  a  city  lets  a  contract  to  do 
certain  work,  and  the  contractor,  with- 
out objection  from  the  city,  transfers 
the  contract  to  another  party,  and  the 
latter  does  the  work,  and  the  same  is 
accepted  by  the  city,  the  city  is  respon- 
sible for  the  contract  price.  And  where 
the  contractor,  prior  to  the  transfer, 
.does  part  of  the  work,  and,  having 
given  orders  on  the  city  for  certain 
sums  on  account  thereof,  stipulates  as  a 
condition  of  the  transfer,  that  these 
orders  shall  be  iirst  paid  by  the  city, 
and  only  the  balance  on  the  contract  to 
go  to  the  party  to  whom  the  transfer  is 
made,  the  latter  cannot,  on  completion 
of  the  work,  recover  from  the  city 
the  entire  amount  due  on  the  con- 
tract McCubbin  v.  Atchison,  12  Kan. 
166. 

The  rule  permitting  assignment  of  an 
executory  contract  before  anything 
done  or  due  thereunder,  applied  to  a 
contract  with  a  city  for  building  a 
school  house;  and  lieldy  that  notice  of 
the  assignment  given  to  the  board  of 
school  controllers  was  notice  to  the 
city.  Philadelphia  v.  Lockhardt,  73  Pa. 
St.  211. 

Where  a  contract  for  a  street  im- 
provement in  a  city  contains  a  provi- 
sion that  the  contract  shall  not  be  as- 
signed without  the  consent  of  the  com- 
mon council,  no  one  besides  the  con- 
tractor can  maintain  an  action  on  a 
precept  issued  to  such  contractor,  upon 
an  allegation  that  he  has  done  the  work 
by  agreement  with  the  contractor, 
without  an  averment  also  of  the  as- 
signee of  the  contract  by  the  consent  of 
the  council.  Deffenbaugh  v.  Foster,  10 
Ind.-382. 

The  assignee  is  bound  by  provisions 
in  the  contract  relating  to  payment  for 
extra  work.  Campbell  v.  District  of 
Columbia,  117  U.  S.  615. 
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lative  grant. ^     As  to  the  authority  of  a  municipahty  to  lend  its 
credit,  see  MUNICIPAL  SECURITIES. 

10.  Cqntracts  for  Public  Works — (As  to  Contracts  for  Local  Im- 
provements, see  Improvements,  io  Am.  &  Eng.  Encyc. 
of  Law  290) — (a)  Limit  of  Expenditure — Extra  Work. — 
In  authorizing  the  construction  of  a  public  work,  it  is  a 
common  thing  for  the  legislature,  the  municipality,  or  the 
people,  by  the  vote  of  authorization,  to  limit  the  amount 
of  money  to  be  expended  thereon.  Where  this  has  been  done, 
and  a  contract  entered  into  for  a  public  work  and  the  price 
payable  thereunder  is  the  full  sum  authorized,  alterations  which 
involve  increased  cost  are  illegal  and  void,  even  though  the  con- 
tract contains  a  stipulation  that  the  changes  made  in  the  plan  of 
the  work,  increasing  or  lessening  the  cost,  should  be  followed  by 
an  increase  or  reduction  of  the  price  payable.*     But  where  the 


1.  Blake  v.  Maj'or  etc.  of  Macon,  53 
Ga.  172;  Clark  v.  Des  Moines,  19  Iowa 
199;  Chamberlain  v.  Burlington,  19 
Iowa  395;  Louisiana  State  Bank  *. 
New  Orleans  Nav.  Co.,  3  La.  An.  294. 

Under  the  rule  that  a  municipal  cor- 
poration can  only  exercise  such  powers 
as  are  expressly  granted,  and  such  inci- 
dental powers  as  are  necessary  to  the 
proper  exercise  thereof,  a  city  has  no 
power  to  execute  a  guaranty  of  a 
promissory  note,  as  incidental  to  a 
power  given  by  charter  to  sell  negoti- 
able paper;  and  such  a  guaranty'  is  void 
even  in  the  hands  of  an  innocent  as- 
signee for  value.  Carter  v.  Dubuque, 
35  Iowa  416. 

Dillon  Mun.  Corp.  (4th  ed.),  §  471. 
Compare  Hay  v.  Alexandria  etc.  R. 
Co.,  20  Fed.  Rep.  15;  15  Am.  &  Eng. 
R.  Cas.  647;  Savannah  v.  Kelley,  108 
U.  S.  184;  12  Am.  &  'Eng.  R.  Cas. 
679;  Rogers  v.  Burlington,  3  Wall.  (U. 
S.)  654;  Meyer  v.  Muscatine,  i  Wall. 
(U.  S.)  384. 

An  act  of  the  legislature  authorizing 
a  municipal  corporation  to  subscribe  for 
stock  in  railroads  and  to  issue  bonds  to 
pay  for  the  same,  does  not  authorize  it 
to  contribute  to  a  railroad  by  endorsing 
its  bonds;  and,  upon  the  complaint  of  a 
taxpayer  or  citizen  of  the  corporation, 
a  court  of  equity  will  enjoin  such  en- 
dorsement. Blake  v.  Mayor  etc.  of 
Macon,  53  Ga.  172.     . 

In  Louisiana  State  Bank  v.  New  Or- 
leans Nav.  Co.,  3  La.  An.  294,  it  was 
held  that  no  express  authority  was 
given  to  the  officers  of  the  municipali- 
ties of  New  Orleans  to  enter  into  a  con- 
tract of  suretyship;  nor  was  there  any 
general  authority  from  which  the  power 


to  enter  into  such  engagement  could  be 
implied  or  fairly  deduced  under  the 
plea  of  usage,  necessity,  or  convenience 
or  public  interest. 

2.  King  V.  Mahaska  Co.,  75  Iowa 
329;  24  Am.  &  Eng.  Corp.  Cas. 
577;  Kingsley  v.  Brooklyn,  78  N.  Y. 
200;  Turney  v.  Bridgeport,  5.1;  Conn. 
412;  20  Am.  &  Eng.  Corp.  Cas.  197. 
Compare  Pim  v.  Municipal  Corp.  of 
Ontario,  Ont.  Rep.  9  C.  P.  D.  304. 

Defence  to  Action — Voluntary  Pay- 
ments.— The  fact  that  the  treasurer  of 
a  county  has  voluntarily  paid  money  on 
account  of  alterations  in  the  building  of  * 
a  court  house  which  increased  the  cost 
beyond  the  amount  of  the  vote,  does  not 
prevent  the  county  from  pleading  in  de- 
fence to  an  action  by  the  contractor  for 
an  alleged  balance  upon  the  contract, 
that  the  sum  so  paid,  being  paid  upon 
illegal  contracts,  ought  to  be  applied  in 
liquidation  of  the  sum  sued  for.  King 
V.  Mahaska  Co.,  75  Iowa  329;  24  Am. 
&  Eng.  Corp.  Cas.  577. 

Limitation  After  Expenditure — Bor- 
rowing Money. — Defendant's  council 
passed  a  resolution  ordering  the  public 
square  to  be  graded,  and  plaintiff,  un- 
der an  agreement  with  defendant's 
officers,  advanced  the  money  for  the 
work,  which  was  done  in  a  satisfactory 
manner.  Held,  that  a  subsequent  reso- 
lution, of  which  plaintiff  had  no  notice, 
limiting  the  expenditure,  would  not  de- 
feat recovery  of  an  amount  expended  in 
excess  of  that  limit.  Duncombe  v. 
Fort  Dodge,  38  Iowa  281. 

Price  Greater  than  Estimate.— -A 
clause  in  the  charter  of  a  city,  providing 
that  no  contract  shall  be  let  for  making 
any    public    improvement  at  a    price 
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expenditure  is  not  limited,  it  appears  that,  in  some  cases  at  least, 
the  contractor  may  recover  for  necessary  work  done  in  excess  of 
the  contract,  although  it  was  not  formally  authorized  or  con- 
tracted for.^ 

Where  public  works  are  to  be  done  according  to  ordinance  and 
■  plans,  which  do  hot  agree,  .owing  to  a  clerical  error,  the  contract 
is  void  only  as  to  the  excess  beyond  what  the  ordinance  contem- 
plates.* 

[U]  Contractor  s  Bond. — In  entering  into  a  contract  for  a  public 
work  the  municipal  authorities  are  usually  directed  to  require  of 
the  contractor  a  suiificient  security  by  bond  for  the  payment  of 
labor  performed  or  materials  furnished.^  And  in  case  of  default 
to  fulfil  the  terms  of  the  contract  to  pay  for  all  materials  and 
labor,  the  city  may  maintain  an  action  on  the  bond  and  require 
payment  for  all  damages  sustained.* 


greater  than  the  estimate  thereof,  keld, 
to  mean,  simply,  that  in  contracting  for 
making  a  public  improvement,  the  work 
included  in  the  estimate  shall  not  be  let 
at  a  higher  price  than  that  specified  in 
the  eFtimate.  Ireland  v.  Rochester,  51 
Barb.  (N.  Y.)  414. 

Two  Distinct  Contracts. — A  contract 
at  the  time  of  making  it  did  not  exceed 
in  amount  the  fund  provided  by  legisla- 
tive authority;  but  afterwards,  the  mu- 
nicipal authorities  made  other  con- 
tracts, the  aggregate  of  which,  together 
with  that  of  those  already  existing,  was 
in  excess  of  the  fund.  Held,  that  the 
contracts  which  were  first  made  within 
the  limit  are  not  invalidated;  and  the 
fact  that  the  fund  was  exhausted  is  not 
aground  of  defence  to  an  action  by  the 
contractor.  Cincinnati  v.  Cameron, 
33  Ohio  St.  336. 

1.  Extra  Work. — Green  v.  Corpora- 
tion of  Town  of  Orford,  15  Ont.  506;  24 
Am.  &  Eng.  Corp.  Cas.  617. 

The  plaintiff  contracted  to  pave  a 
street  in  the  city  of  Buffalo  and  to  put 
underneath  the  pavement  18  inches  of 
lake  sand,  for  which  he  was  to  receive 
a  stipulated  compensation.  The  city 
was  to  form  and  grade  the  street,  and 
the  work  of  paving  was  to  be  done  un- 
der the  direction  of  the  street  commis- 
sioners. The  city  formed  and  graded 
the  street  in  such  a  way  that  it  required 
22  inches  of  sand  for  the  plaintiff  to 
comply  with  the  contract  in  regard  to 
the  established  grade,  and  the  plaintiff 
by  direction  of  the  street  commissioners 
furnished  the  excess  of  sand  required. 
Held,  that  the  city  was  liable  for  the 
extra  material  so  furnished.  Messen- 
ger V.  Buffalo,  21  N.  Y.  196. 


2.  Eyerman  v.  Provenchere,  15  Mo. 
App.  256. 

3.  Duty  to  Require  Bond. — A  city 
built  a  cistern  on  a  school  house  lot,  by 
pennission  of  the  school  board.  The 
work  was  let  to  a  subcontractor  who 
did  not  do  the  work  satisfactorily.  In 
an  action  to  recover  from  the  city  the 
value  of  certain  brick  and  lime,  fur- 
nished in  building  the  cistern,  it  was  at- 
tempted to  hold  the  city  liable  for  not 
requiring  a  bond  from  its  contractor. 
Held,  that  the  interest  obtained  in  the 
property  was  not  such  that  a  me- 
chanic's lien  could  attach  thereto  if  the 
cistern  was  built  by  a  private  individ- 
ual instead  of  the  city,  and  that  there- 
fore the  city  was  not  bound,  under 
Mich.  Laws  1883,  ch.  94,  to  require  a 
bond  of  the  contractor.  Eaton  v. 
Monroe,  63  Mich.  525;  15  Am.  &  Eng. 
Corp.  Cas.  324.  If  the  matter  of  re- 
requiring  a  bond  is  left  to  a  board,  the 
fact  that  they  do  not  require  any  does 
not  affect  the  validity  of  the  contract. 
Carey  v.  East  Saginaw  (Mich.),  44  N. 
W.  Rep.  168. 

Condition  in  a  bond  that  the  con- 
tractor "shall  paj'  all  just  claims  for  all 
labor  performed  or  material  furnished 
for  or  on  account  of  said  contract  as 
aforesaid,  as  thej'  shall  become  due,"  is 
not  improper.  St.  Paul  v.  Butler,  30 
Minn.  459. 

4.  Mayor  etc.  of  N.  Y.  v.  Crawford, 
iiiN.Y.  638. 

And  where  the  charter  of  a  city  pro- 
viding that  in  case  of  default  to  fulfil 
the  terrhs  of  a  contract,  to  pay  for  all 
materials  and  labor  furnished  in  the 
erection  of  a  public  work,  the  city  (the 
obligee)  might  maintain  an  action  upon 
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Commissioners  for  giving  out  a  contract, for  which  securities  are 
required,  are  not  obliged  to  accept  a  substitute  for  the  sureties 
offered  in  the  original  proposals ;  although  one  of  them  refuses, 
after  acceptance  of  the  proposal,  to  become  surety,  and  the  sub- 
stitute offered  is  competent  and  responsible.^ 

{c)  Payments  to  Contractor. — It  is  not  ultra  vires  for  a  muni- 
cipal board,  in  contracting  for  a  public  building,  to  stipulate  that 
payments  were  not  to  be  made  to  the  contractors  so  long  as  any 
claims  for  work  or  materials  stood  against  them.^     And  where  a 


the  bond  and  recover  judgment  for  all 
damages  sustained  in  the  premises, 
held,  that  such  remedy  was  exclusive, 
and  that  laborers  whom  the  contractor 
had  failed  to  pay  could  not  maintain  an 
action  on  the  bond  in  their  own  naines. 
State  Bank  of  Duluth  v.  Heney,  40 
Minn.  145;  24  Am.  &  Eng.  Corp.  Cas. 
608. 

Materialmen — Breach  of  Condition.^ 
A  provision  in  the  charter  of  the  city 
of  Duluth  requiring  contracts  for  street 
improvements  to  contain  an  agreement 
by  the  contractors  to  pay  for  all  labor 
and  materials  furnished,  and  that  a  bond 
be  executed  by  such  contractors  to  the 
city,  conditioned,  among  other  things, 
for  such  payment,  construed  as  intended 
to  secure  the  payment  of  those  furnish- 
ing labor  or  materials  to  the  contractor. 
A  contract  and  bond  executed  to  the 
city  pursuant  to  the  charter  construed 
in  like  manner.  State  Bank  of  Duluth 
V.  Heney,  40  Minn.  145;  24  Am.  &  Eng. 
Corp.  Cas.  608. 

Discontinuance  of  Contract  by  City. — 
A  contract  was  made  by  a  city  with 
several  persons,  by  the  terms  of  which 
the  latter  were  to  perform  certain  work 
for  the  city,  and,  in  case  of  a  breach  on 
their  part,  the  city  had  the  right  to  or- 

"der  them  to  discontinue  work,  and  to 
place  such  persons,  and  obtain  by  pur- 
•jhase  or  hire  such  animals,  carts,  im- 
-■^jnents  and  tools,  as  the  city  engineer 
,rght  deem  necessary,  "by  contract  or 
otherwise,"  and  to  charge  the  expense 
thereof  to  the  contractors.  A  breach 
took  place,  the  contractors  were  noti- 

,  fied  to  stop  work,  the  city,  intending  to 
act  in  pursuance  of  the  powers  con- 
ferred upon  it  by  the  original  contract, 
in  good  faith,  and  in  the  exercise  of  a 
reasonable  discretion,  made  a  new  con- 
tract with  one  of  the  tormer  contract- 
ors, in  precisely  the  same  terms  as  those 
contained  in  the  first  contract.  He 
committed  a  breach  of  the  new  con- 
tract, and  the  city  took  possession  of 
the  work,  hired  men  and  implements, 


and  completed  the  work.  Held,  in  an 
action  hy  the  city  against  a  surety  on 
the  bond  of  the  first  contractors,  given 
for  the  faithful  performance  of  their 
contract,  that  the  defendant  was  not  re- 
leased from  liability  by  the  notice  given 
to  the  original  contractors  to  discon- 
tinue the  work;  and  that  the  city  had 
the  right  to  act  as  it  did  after  the  breach 
of  the  first  contract.  Newton  v.  Dev- 
lin, 134  Mass.  490;  4  Am.&  Eng.  Corp. 
Cas.  417. 

Completion  of  Work  by  City. — A  city 
entered  into  a  contract  with  certain 
persons  to  perform  a  public  work.  The 
contractors  committed  a  breach  of  the 
contract,  and  the  city,  as  it  had  a  right 
to  do  under  the  contract,  completed  the 
work.  Held,  in  an  action  against  a 
surety  on  a  bond  of  the  contractors, 
that  the  city  had  a  right  to  charge  him 
for  services  of  men  who  took  the  place 
of  men  whom  the  contractors  would 
have  been  obliged  to  employ,  if  they 
had  gone  on  with  the  work,  although 
the  city  had  employed  these  men,  as  in- 
spectors,, before  the  breach.  Held, 
also,  that  the  surety  was  liable  for  sums 
paid  in  settlement  of  claims  for  injuries 
accidentally'  done  to  the  property  of 
third  persons  by  the  blasting  of  rocks, 
although  no  notice  of  such  claims  was 
given  to  the  contractors.  Held,  also, 
that  the  surety  was  not  liable  for  surgi- 
cal assistance  rendered  to  the  workmen 
who  were  injured  during  the  progress 
of  the  work,  nor  for  sums  which  the 
city  had  paid,  after  the  breach  by  the 
contractors,  for  the  wages  of  work- 
men hired  by  the  contractors  foi  serv- 
ices rendered  by  them  before  such 
brfeach.  Newton  v  Devlin,  134  Mass. 
490;  4  Am.  &  Eng.  Corp.  Cas.  417. 

1.  Adams  v.  Ives,  3  Thorap.  &  C. 
(N.  Y.)47i;  I  Hun  (N.  Y.)  4.?7. 

2.  Knapp  v.  Swaney,  56  Mich.  345; 
56  Am.  Rep.  397. 

Withholding  Money  to  Meet  Claims.— 
A  municipal  ordinance  which,  while 
providing  for  withholding    of  money 
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contract  has  been  made  by  which  the  contractor  agrees  to  erect  a 
building  for  a  specified  sum,  and  it  is  stipulated  that  payments 
shall  be  made  upon  estimates,  less  a  certain  per  cent,  to  be 
retained  until  the  completion  of  the  building,  the  contractor,  in 
the  event  of  a  failure  to  complete  the  building  for  the  specified 
sum,  is  not  entitled  to  recover  any  part  of  the  sum  so  retained.^ 

A  contractor  who  was  to  be  paid  partly  in  money  and  partly  in 
special  tax  bills,  and  who  was  improvidently  paid  more  money 
than  he  was  entitled  to,  is  not  entitled  to  have  issued  to  him 
special  tax  bills  in  excess  of  the  residue,  unless  he  first  returns  the 
money  improvidently  paid.^  But  if  a  municipality,  by  mistake, 
overpays  a  contractor,  it  may  recover  the  excess  so  paid.^ 

Where  a  city  charter  provides  that  a  contractor  is  only  to  be 
paid  out  of  a  particular  fund,  the  city  is  still  liable  if  that  fund  is 
misappropriated.* 

{d)  Annulment  of  Contract. — An  agreement  made  between  a 
municipality  on  the  one  side  and  a  contractor  on  the  other, 
whereby  the  former  reserves  the  right  to  discontinue  and  annul 
the  contract  whenever  it  shall  appear  that  the  contractor  has 
failed  to  comply  with  the  terms  and  conditions  thereof,  may  be 
annulled  and  set  aside  by  the  municipality  without  putting  the 
contracting  party  in  default,  if  it  be  shown  that  he  has  failed  to 
comply  with  the  terms  and  conditions  imposed  upon  him.*     And 


due  contractors  a  certain  percentage  to 
meet  possible  claims,  declares  that  no- 
tice of  a  claim  must  be  given  '"at  any 
time  within  ten  days  after  the  comple- 
tion" of  the  work  does  not  mean  that 
such  notice  may  not  be  given  before  the 
completion  of  the  work.  Although  the 
ordinance  does  not  so  provide,  the  court 
may  order  the  city  to  pay  from  money 
thus  withheld  claims  properly'  estab- 
lished. The  city  cannot,  however,  be 
required  to  pay  interest  on  the  money. 
Merchants'  etc.  Bank  v.  New  York,  97 

-N'-  Y.  355- 

1.  King  -v.  Mahaska  Co.,  75  Iowa 
329;  24  Am.  &  Eng.  Corp.  Cas.  577, 

2.  State  V.  Flad,  26  Mo.  App.  500. 

3.  Betts  V.  District  of  Columbia,  in 
Ct.  of  CI.  445. 

But  if  a  municipality  would  recover 
back  money  paid  a  contractor  for  con- 
tract work,  it  must  show  that  a  certain 
"deduction  ordered  hy  its  engineer  could 
not  have  been  enforced  by  its  auditor. 
Barnard  v.  District  of  Columbia,  20  Ct. 
of  CI.  257. 

Loss  and  hardship  do  not  authorize 
the  oflttcers  of  the  corporation  to  pay 
more  than  the  contract  price.  If  this  is 
done,  the  corporation  may  recover  back 
the  amount  so  paid.  Murdock  v.  Dis- 
trict of  Columbia,  22  Ct.  of  CI.  464. 


4.  Lansing  v.  Van  Gorder,  24  Mich. 

456. 

Under  the  charter  of  Detroit,  claims 
for  the  construction  of  a  sewer  are  to 
be  paid  only  from  a  fund,  specially 
voted  and  raised  for  that  purpose. 
While  a  claim  against  a  sewer  fund 
(which  the  city  disputes)  is  pending 
and  unadjusted,  the  rights  of  the  claim- 
ant cannot  be  affected  by  a  transfer  to 
the  sinking  fund  of  the  balance  stand- 
ing to  the  credit  of  such  sewer  fund. 
Chaffee  v.  Granger,  6  ^Mich.  51. 

5.  Bietry  v.  New  Orleans,  24  La.  An. 
21;  Powers  V.  Yonkers,  114  X.  Y.  145. 
In  the  last  case  it  was  held  that  the  en- 
gineer's report  was  sufficient  to  give  the 
council  jurisdiction  to  declare  a  forfeit- 
ure. 

The  cAy  of  New  Orleans  gave  a  con- 
tract to  iill  up  batture  property  with 
river  sand,  within  a  given  time,  with  a 
penal  clause  empowering  the  city  to 
annul  the  contract  and  forfeit  payment 
for  what  work  h'ad  been  done,  and  to 
resell  the  contract  in  case  of  abandon- 
ment by  the  contractor,  or  failure  to 
complete  the  work  within  the  time  pre- 
scribed. The  contractor  failed  to  com- 
plete the  work  within  the  time.  The 
city  failed  to  resell,  but  annulled  the 
contract.     Held,    that   under   the   con- 
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where  a  contract  has  been  annulled  by  a  city  on  account  of  the 
failure  of  the  contractor  to  complete  the  work  within  the  time 
prescribed,  his  right  to  recover  payment  for  work  already  per- 
formed has  been  held  to  depend  on  the  fact  whether  the  failure 
was  through  his  fault.'  Provisions  requiring  a  reletting  of  the 
contract  upon  the  contractor's  failure  to  complete  the  work  within 
the  required  time  are  mandatory,  and  an  extension  given  the  con- 
tractor is  invalid.^ 

The  fact  that  the  municipal  authorities  have  been  enjoined 
from  confirming  an  .assessment  for  street  paving,  is  no  defence  to 
an  action  by  the  contractor  against  the  city  to  recover  a  balance 
due  under  the  contract.^ 

(e)  Stipulations  for  Corporate  Control. — In  contracting  for  the 
execution  of  public  works  it  is  usually  the  custom  of  the  munici- 
pality to  stipulate  that  the  work  shall  be  done  under  the  direction 
of,  and  satisfactory  to  some  municipal  officer  or  board,  and  so 
that  the  corporation  shall  have  the  right  to  make  alterations  in  the 
plan  if  it  sees  fit.*  Accordingly,  where  a  city  contracts  for  certain 
work  to  be  done  under  the  supervision  and  to  the  satisfaction  of 


tract  the  city  might  cancel  it  for  failure 
to  complete  the  work  within  the  lime; 
but  not  having  resold  the  contract,  the 
penal  clause  for  damages  could  not  be 
enforced  against  the  contractor.  Bietry 
V.  New  Orleans,  22  La.  An.  149. 

See  Farmers'  L.  &  I.  Co.  v.  Gales- 
burg,  133  U.  S.  156,  where  city  annulled 
contract  for  construction  of  water 
works  and  retook  possession  of  water 
mains  sold  to  contractor.  And  see 
Rittenhouse  v.  Mayor  etc.  of  Balti- 
more, 25  Md.  336. 

But  a  municipality  cannot  annul  or 
revoke  a  binding  contract,  by  notice  to 
the  other  contracting  party,  that  they 
will  no  longer  proceed  with  it  or  pay 
under  it.  Davenport  G.  L.  &  C.  Co. 
V.  Davenport,  13  Iowa  229. 

Chinese  Labor. — Under  the  Oregon 
statute,  making  void  any  contract  for  a 
public  improvement  "from  after  the 
date  of  any  employment  of  any  Chinese 
laborers  thereon  by  the  contractor,"  a 
municipal  corporation  may,  upon  such 
unlawful  employing  of  laborers,  disre- 
gard the  contract,  without  resorting  to 
a  court  of  equity.  Portland  v.  Baker, 
8  Oreg.  356. 

1.  Bietry  v.  New  Orleans,  22  La.  An. 
149,  holding  that  if  overpowering  force 
or  an  unusually  high  water  occurred  to 
interfere  with  the  operation  of  the  con- 
tractor, he  would  be  entitled  to  recover 
payment  for  what  work  he  had  actually 
performed  although  the  contract  was 
forfeited. 


Waiver  of  Forfeiture. — Although  a 
municipal  corporation  is  forbidden  by 
law  to  make  any  additional  allowance 
beyond  the  legal  claim  under  any  con- 
tract with  them,  y^t  they  may  waive  a 
forfeiture  incurred  by  a  contractor  by 
not  completing  performance  by  the 
day  named  in  the  contract.  Peo- 
ple V.  Brennan,  18  Abb.  (N.  Y.)  Pr. 
100. 

Penalty  for  Failure  to  Complete  Work 
on  Time. — A  contract  for  a  street  im- 
provement provided  that  if  the  work 
should  not  be  done  within  a  specified 
time  and  the  contractor  should  desire 
an  extension  of  time,  such  extension 
should  only  be  granted  on  condition 
that  five  per  cent,  per  month  should  be 
deducted  from  the  assessments  for  all 
work  done  after  such  extension,  the  de- 
duction to  operate  for  the  beneiit  of  the 
property  holders.  Held,  that  the  de- 
duction provided  for  was  in  the  nature 
of  a  penalty  which  the  common  council 
might  enforce  cr  not  in  its  discretion; 
also  that  the  penalty  was  only  to  attach 
on  condition  that  the  contractor  desired 
an  extension  of  time.  Bulick  v.  Con- 
nely,  42  Ind.  134. 

2.  Beveridge  v.  Livingstone,  54  Cal. 
54;    Mahoney   v.   Braverman,   54  Cal. 

565- 

3.  Bowery  Nat.  Bank  v.  Mayor 
etc.  of  New  York,  6  Hun  (N.  Y.) 
224. 

4.  Kingsley  v.  Brooklyn,  78  N.  Y. 
200. 
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its  engineer,  it  cannot  complain  if  the  work,  although  varying 
slightly  from  the  contract,  was  done  as  he  directed.^  If  it  is 
stipulated  that  the  work  is  to  be  done  under  the  general  direction 
and  superintendence  of  a  committee  who  are  to  cause  the  work 
to  be  carried  forward  and  finished  with  as  much  rapidity  as  it 
could  reasonably  and  beneficially  be  done,  such  general  direction 
and  superintendence  are  not  limited  to  the  quality  of  the  materials 
and  the  manner  of  doing  the  work,  but  also  extend  to  the  time 
of  doing  the  same,  as  to  which  the  committee,  acting  with  an 
honest  and  just  regard  to  the  interests  of  the  city  and  not  arbi- 
trarily and  unreasonably,  are  exclusively  authorized  to  judge.^  A 
''satisfactory  "  performance  Usually  means  a  performance  accord- 
ing to  the  specifications.* 

Where  the  right  to  make  alterations  is  reserved  in  the  contract, 
the  work  cannot  be  stopped  in  an  unfinished  state  and  the  con- 
tract thus  annulled  ;  but  the  contractor  cannot  recover  more  than 
the  contract  price  for  work  done  before  any  alteration  is  made, 
although  it  be  more  expensive  than  the  portion  dispensed  with  by 


1.  Omaha  v.  Hammond,  94  U.  S.  98. 
Compare  Stuart  v.  Cambridge,  125 
Mass.  102. 

Refusal  to  Examine  and  Accept  Work. 
— A  contract  for  macadamizing  a  street 
provided,  among  other  things,  that  pay- 
ment should  be  made  when  the  work 
was  accepted  by  the  board  of  public 
works.  Held,  that  the  contractor  might 
recover,  although  a  majority  of  the 
board  neglected  or  refused  to  examine 
or  accept  the  work.  Neenan  v.  Donog- 
hue,  50  Mo.  493. 

Inspector's  Fees. — Right  of  contractor 
to  be  relieved  from  paying  fees  of  city  in- 
spector for  time  that  work  was  delayed 
by  city.  Phelan  v.  New  York,  119 
N,  Y.  86. 

Mistakes  of  Engineer. — Where,  by  the 
terms  of  the  contract,  the  estimates  of 
the  engineer  are  to  be  binding  upon  the 
parties,  the  court  of  chancery  has  power 
to  correct  mistakes  of  the  engineer. 
Mansfield  etc.  R.  Co.  v.  Veeder,  17 
Ohio  385. 

a.  Chapman  v.  Lowell,  4  Cush. 
(Mass.)  378. 

Engineer's  Final  Estimate. — A  con- 
tract with  a  city  for  the  construction  of 
a  reservoir  fixed  the  price  of  excavation 
at  thirty-five  cents  per  yard  for  earth, 
and  seventy-five  cents  per  yard  for 
rock.  The  contract  provided  that  the 
work  should  be  done  to  the  satisfaction 
of  the  engineer,  and  that  the  balance 
should  be  payable  upon  his  final  esti- 
mate. In  his  final  estimate,  besides 
items  for  earth  and  rock  excavation. 


the  engineer  allowed  a  sum  for  excava- 
tion of  "loose  rock"  at  fifty  cents  per 
yard.  Held,  that  his  action  in  so  do- 
ing amounted  to  an  unauthorized  alter- 
ation of  the  contract,  and  that  the  esti- 
mation was  not  conclusive  upon  the 
rights  of  the  contractor.  The  contract 
also  provided  that  approximate  monthly 
estimates  should  be  made  by  the  engi- 
neer, and  that  the  contractor  should  be 
paid  eighty-five  per  cent,  of  the  amount 
of  the  monthly  estimate.  The  engineer 
had  authority  to  stop  the  work  when- 
ever the  interest  of  t'he  city  required  it. 
A  week  after  a  monthly  estimate  had 
been  made,  the  contractors  were  noti- 
fied that  the  appropriation  was  ex- 
hausted and  that  the  work  must  stop. 
They  thereupon  demanded  a  final  esti- 
mate. The  engineer  declined  to  make 
the  estimate  at  once,  but  made  it  within 
five  weeks  after  the  demand.  It  was 
held  that  the  delay  was  not  so  un- 
reasonable as  to  deprive  the  engineer  of 
the  power  conferred  upon  him  by  the 
contract  to  make  a  settlement  which 
would  be  conclusive  on  the  party. 
Dhrew  v.  Altoona,  121  Pa.  St.  401. 

3.  Performance  "According  to  Satis- 
faction of  Court." — Where  a  county 
court  made  a  contract  for  making  a 
road  and  building  a  bridge  according  to 
certain  specifications,  and  "to  the  satis- 
faction of  the  court,"  it  means  that  it 
must  be  done  according  to  the  specifi- 
cations, and  that  would  be  to  the  satis- 
faction of  the  court.  In,  such  case,  in  a 
suit  by  the  contracto>-s  for  damages  icf 
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change  of  plan.^  The  acceptance  by  the  municipality  of  work 
done  under  , the  contract  is  ovXy  prima  facie  evidence  that  the 
work  has  been  done  in  a  substantial  compliance  with  the  terms 
of  the  contract.*  Where  payments  are  to  be  made  upon  certifi- 
cates furnished  by  the  engineer  and  surveyor,  so  far  as  such  pay- 
ments are    concerned  their  certificate  is  conclusive.*     And   the 


breach  of  the  contract,  the  declaration 
need  not  allege  that  the  work  was  done 
"to  the  satisfaction'  of  the  court." 
Where  an  action  is  brought  for  breach 
of  contract  made  by  commissioners  of  a 
county  court  with  the  plaintiif,  a  report 
made  by  these  commissioners  to  the 
county  court,  that  the  contractor  had 
failed  to  comply  with  his  contract, 
is  improper  evidence.  Kinsley  -u.  Mo- 
nongalia Co.  Court,  31  W.  Va.  464. 

1.  Clark  V.  Mayor  etc.  of  New  York, 
4  N.  Y.  238;  53  Am.  Dec.  379. 

Direction  to  Do  Extra  Work. — A  con- 
tract required  the  contractor  to  do  such 
extra  work  as  the  commissioner  should ' 
direct,  at  a  price  to  be  fixed  by  him. 
Held,  that,  in  favor  of  the  validity  of 
the  contract,  it  should  be  construed  to 
mean  such  necessary  extra  work  as 
might  be  promptly  required  without 
opportunity  for  .a  formal  letting  out 
such  as  the  law  requires.  Allen  v. 
Rogers,  20  Mo.  App.  290.  But  where 
a  written  contract  between  a  contractor 
and  a  city  stated  the  depth  of  the  exca- 
vation which  was  to  be  made,  but  the 
city  surveyor  indicated  by  his  grade 
stakes  that  the  contractor  was  to  exca- 
vate to  a  greater  depth,  held,  that  the 
tontractor  who  excavated  according  to 
the  grade  stakes,  could  not  hold  the 
city  liable  for  the  additional  work. 
Genovese  v.  New  York,  55  N.  Y.  Supr. 
Ct.  397. 

In  Dillon  v.  Syracuse,  9  N.  Y.  Sup. 
98,  it  was  held  that  under  the  contract 
construed  the  city  engineer  had  no  au- 
thority to  vary  its  terms.  And  in  Reus 
V.  Grand  Rapid.s,  73  Mich.  237;  28  Am. 
&  Eng.  Corp.  Cas.  364,  the  city  surveyor 
was  held  to  have  no  authority  to  direct 
the  doing  of  extra  work,  and  the  con- 
tractor was  bound  to  take  notice  of  this 
limitation. 

2.  Bulick  V.  Connely,  42  Ind.  134. 
Compare  Omaha  v.  Hammond,  94  U. 
S.  98.  But  it  has  been  held  in  West 
Virginia  that  the  acceptance  by  a 
county  court  acting  in  its  ministerial 
capacity,  of  work  done  on  public  build- 
ings, cannot  be  withdrawn.  Despard 
V.  Pleasants  Co.,  23  W.  Va.  318.  And 
see  Brady  t^.New  York,  9  N.Y.Sup.893. 


Effect  of  Approval  on  Property  Owners 
Paying  for  Work. — Where  a  contract  for 
flagging,  paving,  etc.,  was  made  in  the 
corporate  name  of  the  city,  but  for  the 
benefit  of  the  adjoining  property,  and 
at  the  expense  of  the  owners  of  it,  held, 
that  the  approval  of  the  work  by  the 
street  inspector  and  commissioners  was 
not  binding  in  such  owners,  it  appear- 
ing that  the  contract  had  not  been  even 
substantially  complied  with:  but  that, 
the  street  having  been  in  public  use  for 
several  years,  it  would  be  inequitable  to 
compel  the  contractor  to  put  his  work 
in  such  condition  as  was  required  by 
the  contract,  and  therefore  the  proper 
remedy  was  to  deduct  from  the  price 
the  difference  between  the  cost  of  the 
work  if  it  had  been  done,  and  of  the 
materials  if  they  had  been  furnished  ac- 
cording to  the  substantia)  requirements 
of  the  contract,  and  their  cost  as  done 
and  furnished,  and  to  restrain  the  city 
from  paying  to  the  contractor  any  more 
than  the  balance.  Bond  v.  Newark,  19 
N.J.  Eq.  376. 

A  city,  b}'  ordinance,  granted  a  fran- 
chise to  S  and  his  assigns,  for  thirty 
years,  to  construct  and  maintain  water 
works.  The  ordinance  provided  that 
the  water  supplied  should  be  good,  and 
uncontaminated  by  sewerage,  the  works 
to  be  of  a  certain  capacity,  and  suffi- 
cient to  supply  all  the  water  required 
by  the  city  and  its  inhabitants,  and  fur- 
ther provided  for  a  test  of  their  capacity 
on  completion.  Such  test  was  made, 
and  the  city  passed  a  resolution  accept- 
ing the  works,  and  reciting  that  they 
had  been  completed  according  to  con- 
tract, and  the  required  test  successfully 
made.  Held,  that  the  acceptance  cov- 
ered only  the  construction  of  the 
works,  and  did  not  deprive  the  city  of 
its  right  to  a  rescission  of  the  contract 
in  cases  or  his  assigns  thereafter  failed 
to  comply  with  the  stipulations  in  the 
ordinance  as  to  the  quanity  and  quality 
of  the  water  to  be  supplied;  such  stipu- 
lations being  conditions  precedent  to 
the  continuing  right  to  the  franchise. 
Farmers'  L.  &  T.  Co.  v.  Galesburg,  133 
U.  S.  156. 

3.  Malone  v.  Philadelphia,  12  Phila. 
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same  is  true  where  the  contract  provides  for  additions  and  deduc- 
tions in  consequence  of  changes  to  be  made  upon  the  estimate  of 
the  city  surveyor.  ^ 

11.  Contracts  for  Water  Supply — (See  also  Water  Companies  ; 
Water  Works). — A  municipal  corporation  may  contract  for  a 
water  supply  when  authorized  to  do  so  by  general  or  special  laws,^ 


(Pa.)  270.  See,  as  to  conclusiveness  of 
engineer's  certificate,  McGuire  v.  Ra- 
pid City  (Dak.),  43  N.  W.  Rep.  706;  28 
Am.  &"  Eng.  Corp.  Cas.  379;  Dillon  v. 
Syracuse,  9  N.  Y.  Sup.  98.  Conclu- 
siveness of  certificate  of  street  commis- 
sioner. Reilly  v.  Albany,  112  N.  Y.  30. 
Acknowledgment  by  corporation  of 
sum  reported  b}'  arbitrators  to  be  due 
for  extra  work.  Brady  v.  Mayor  etc. 
of  Brooklyn,  i  Barb.  (N.  Y.)  584. 

There  is  no  constitutional  objection 
to  a  provision  in  a  city  charter  making 
the  board  of  public  works  the  arbiter  to 
adjust  and  determine  all  questions  as  to 
amounts  earned  under  contracts  with 
the  city;  and  a  valid  award  made  upon 
a  contract,  which,  by  its  terms,  is  sub- 
ject to  such  provision,  is  binding.  For- 
ristal  V.  Milwaukee.  57  Wis.  628. 

Assignment  of  Certificates. — Where 
payments  under  a  contract  for  a  pub- 
lic improvement  are  to  be  made  as  the 
work  progresses,  on  the  engineer's  cer- 
tificates, and  securities  given  for  the 
payments,  on  abandonment  of  the  work 
by  the  contractor  and  public  agents,  an 
assignee  of  the  certificates  may  main- 
tain an  action  against  the  corporation 
for  their  value.  North  Bergen  v. 
Eager,  41  N.  J.  L.  184. 

1.  Reus  V.  Grand  Rapids,  73  Mich. 
237;  28  Am.  &  Eng.  Corp.  Cas.  364. 

2.  Stimson's  Am.  St.  Law -102;  Bur- 
lington Water  Works  Co.  v.  Burling- 
ton, 43  Kan.  725;  Rome  v.  Cabot,  28 
Ga.  50. 

The  power  of  a  municipal  corpora- 
tion to  contract  with  a  water  company 
for  a  supply  of  water  for  extinguishing 
fires,  etc.,  for  a  term  of  years,  granted 
by  the  New  Jersey  act  of  March  15th, 
1881,  is  expressly  limited  to  a  term 
not  exceeding  ten  years.  A  con- 
tract for  twenty  years  would  be 
without  authority  and  void.  And  if 
a  municipal  corporation,  in  granting 
consent  to  the  organization  of  a  com- 
pany for  constructing  water  works  for 
the  purpose  of  supplying  the  town  with 
water,  under  the  provisions  of  the  New 
Jersey  act  of  April  21st,  1876,  annex 
thereto  a  stipulation  for  a  contract  to  take 
the  water  at  a  specified  price  for  twenty 


years,  having  no  authority  except  that 
derived  from  the  act  of  March  15th, 
1881,  the  stipulation  is  without  au- 
thority and  void,  and  the  whole  pro- 
ceeding vitiated  thereby.  State  v. 
Harrison,  46  N.  J.  L.  79;  5  Am.  &  Eng. 
Corp.  Cas.  446. 

The  New  Jersey  act  of  1876,  which 
authorizes  cities  to  take  and  convey 
such  quantity  of  water  for  domestic  and 
other  purposes  as  they  may  require,  and 
empowers  them  to  acquire  by  purchase 
of  any  water  company  within  the  city, 
not  only  all  its  real  and  personal  prop- 
erty, but  also  to  assume  its  franchises 
and  privileges,  authorizes  the  city  of 
Hoboken  to  contract  with  a  water  com- 
pany within  its  limits,  for  a  supply  of 
water  for  public  and  private  use. 
Hackensack  Water  Co.  v.  Hoboken,  51 
N.  J.  L.  220;  24  Am.  &  Eng.  Corp.  Cas. 

511- 

Effect  of  Subsequent  Statute. — An  act 
authorizing  municipal  corporations  to 
contract  for  a  supply  of  water  for  pub- 
lic uses,  did  not  validate  prior  criminal 
arrangements  entered  into  by  munici- 
pal authorities  for  a  water  supply.  At- 
lantic City  Water  Works  Co.  v.  Read, 
50  N.  J.  L.  665;  24  Am.  &  Eng.  Corp. 
Cas.  562. 

Limitation  of  Indebtedness. — The  New 
Jersey  Water  Campanies  act  of  1876 
does  not  modify  the  operation  of  the 
Crimes  act  in  relation  to  a  cit3'  coun- 
cil's incurring  liability  above  certain 
amounts.  Atlantic  City  Water  Works 
Co.  V.  Read,  50  N.  J.  L.  665;  24  Am.  & 
Eng.  Corp.  Cas.  562. 

See,  ante,  XV.  Limitations  of 
MuNiciPAi.  Indebtedness. 

Inconsistent  Provisions  —  Repeal.  — - 
The  New  Jersey  act  of  i8t;7,  providing 
for  water  commissioners  for  the  city  of 
Hoboken,  authorizing  them  to  contract 
with  the  water  commissioners  of  Jersey 
City  for  a  supply  of  water,  and  declar- 
ing that  the  city  charter  in  so  far  as  in- 
consistent therewith  is  thereby  re- 
pealed, does  not  repeal  the  general 
power  conferred  by  the  city  charter  to 
contract  for  a  water  supply',  the  act  of 
1857  being  merely  an  enabling  act. 
Hackensack  Water  Co.  v.  Hoboken,  51 
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or  by  its  charter  in  specific  terms  ;i  also,  in  default  of  legislation 
upon  the  subject  or  mention  in  the  act  of  incorporation,  under  the 
general  authority  usually  conferred  in  municipal  charters,  such 
as  the  power  to  pass  orders,  by-laws  and  ordinances  respecting  the 
police  power  as  shall  be  necessary  for  the  security  and  welfare  of 
the  inhabitants,  and  for  preserving  health,  peace,  order,  and  good 
government  ;*  likewise  under  authority  to  make  contracts  in  its 
corporate  capacity  which  may  be  deemed  necessary  for  the  wel- 
fare of  the    municipality .**     And  when    the  legislature  has   con- 


N.  J.  L.  220;  24  Am.  &.  Eng.  Corp. 
Cas.  511. 

\.  Charter  Provision. — Conery  ■;:;.  New 
Orleans  Water  Works  Co.  (La.  1890), 
7  So.  Rep.  8.  Where  the  charter  of  a 
-city  declared  in  express  terms  that  the 
common  council  should  have  authority 
to  provide,  by  ordinance,  for  a  supply 
of  water  for  said  city,  a  contract  en- 
tered into  for  that  purpose,  pursuant  to 
an  ordinance  duly  passed,  was  not  ultra 
vires.  Atlantic  City  Water  Works 
Co.  V.  Atlantic  City,  48  N.J.  L.  378; 
15  Am.  &  Eng.  Corp.  Cas.  327. 

Term  of  Years. — A  charter  provision 
that  money  shall  be  raised  from  year  to 
year  to  defray,  among  other  things,  the 
supplying  the'  said  city  with  water,  will 
not  prevent  the  making  of  a  contract 
for  water  to  continue  for  a  longer  term 
than  a  year.  Atlantic  City  Water 
Works  Co.  V.  Atlantic  City,  48  N.  J.  L. 
378;  15  Am.  &  Eng.  Corp.  Cas.  327. 

2.  Indianapolis  v.  Indianapolis  G.  L. 
&  C.  Co.,  66  Ind.  396. 

Under  an  act  providing  that  a  tax 
shall  be  laid  and  collected  upon  prop- 
erty, "sufficient  to  defray  the  ordinary 
expenses  of  said  corporation,"  it  has 
been  decided  that  corporate  authorities 
have  the  power,  as  such,  to  procure  a 
supply  of  water;  and  furthermore,  be- 
ing thus  empowered,  that 'they  them- 
selves are  the  best  judges  of  the  mode 
and  manner  by  which  the  object  should 
be  accomplished.  Intendent  &  Town 
Council  at  Livingston  v.  Pippin,  31 
Ala.  542. 

3.  Mayor  etc.  of  Rome  v.  Cabot,  28 
Ga.  50;  Wells  v.  Atlanta,  43  Ga.  67; 
Livingston  t^.  Pippin,  31  Ala.  542;  Hale 
V.  Houghton,  8  Mich.  458. 

That  the  furnishing  of  a  supply  of 
pure  water  is  tne  duty  of  a  city,  ind 
that  the  cost  thereof  properly  comes 
within  tlie  term  "ordinary  expenses," 
cannot  be  questioned  by  any  one,  for  it 
is  a  direct  corporate  purpose.  Nichol  v. 
Mayor,  9  Hun  (N.  Y.)  268;  Grant  v. 
Davenport,  36  Iowa  402. 


But  in  the  absence  of  express  statu- 
tory authority,  a  municipal  corporation 
cannot  make  a  permanent  and  exclusive 
contract  with  a  water  company  to  build 
water  works  and  supply  it  with  water. 
Such  authority  cannot  be  implied  from 
the  general  power  conferred  by  its  char- 
ter to  contract  for  the  needs  of  the  mu- 
nicipality. Greenville  Water  Works 
Co.  V.  Greenville  (Miss.  1890),  7  So. 
Rep.  409. 

Unreasonable  Ordinance. — In  pro- 
ceedings for  an  injunction  to  restrain  a 
city  council  from  carrying  out  a  con- 
tract, it  appeared  the  city  had  a  popu- 
lation of  10,000  and  an  assessment  valu- 
ation of  $5,000,000;  that  it  was  char- 
tered five  years  previously;  that  its 
bonded  indebtedness  was  $19,000;  that 
its  floating  debt  was  $15,000;  that  four 
per  cent,  of  its  taxable  property  would 
amount  to  $200,000;  and  that  the  tax- 
power  if  exerted  to  the  limit  allowed  by 
the  charter  would  be  $15,000  per  annum. 
Held,  that  an  ordinance  confirming  a 
contract  by  which  the  city  bound  itself 
for  the  period  of  twenty  years  to,  take 
all  the  water  it  required  for  fire  and 
sewerage  purposes  from  the  contractor 
at  a  rent  of  $15,000  a  year  for  the  first 
150  h^'drants,  with  obligations  to  erect 
more  hydr.ants  as  the  mains  were  ex- 
tended, was  unreasonable  and  ultra 
vires.  Davenport  v.  Kleinschmidt.  6 
Mont.  502;  16  Am.  &  Eng.  Corp.  Cas. 
301. 

Submission  of  Question  to  Vqters.— 
Where  the  charter  of  a  municipal  cor- 
poration provides  that  the  common 
council  shall  have  no  power  "to  con- 
tract debts,  incur  liabilities,  or  make  ex- 
penditures in  any  one  year  which  shall 
exceed  the  revenue  for  the  same  year,un- 
less  first  authorized  so  to  do  by  a  majori- 
ty vote  of  the  tax  payers,"  a  contract  en- 
tered into  without  submitting  the  ques- 
tion to  the  tax  payers  for  a  supply  of 
water  for  a  term  of  years,  at  a  cost  per 
year  which  would  not  exceed  thei  au- 
thorized levy  for   past  years,   but  the 
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ferred  upon  a  city  the  power  to  provide  itself  with  a  supply  of 
water,  the  courts  cannot  circumscribe  such  grant. ^ 

It  has,  however,  been  held  that  the  water  works  committee  of  a 
city  government,  without  special  authority,  has  no  power  to  bind 
the  city  by  a  contract  for  the  introduction  of  a  new  and  expensive, 
improvement  in  a  system  of  water  works  ;  for  the  power  to  make 
a  contract  of  this  nature,  being  equivalent,  in  general,  to  the 
power  to  levy  and  disburse  taxes,  must  be  exercised  under  a  cor- 
porate act.* 

Where  a  corporation  has  entered  into  a  contract  for  the  con- 
struction of  water  works,  a  bill  in  equity  by  tax  payers  may 
be  maintained  to  enjoin  it  from  carrying  out  the  contract,  on  the 
ground  that  it  was  illegal  and  conferred  a  monopoly — the  fact 
that  the  threatened  illegal  act  would  increase  the  burden  of  taxa- 
tion, and  thus  directly  injure  plaintiffs,  being  sufficient  to  sustain 
the  right  to  injunction.^ 


aggregate  of  which  would  exceed  any 
such  percentage  as  could  be  allowed  in 
any  one  year,  is  void,  and  there  can  be 
no  recovery  thereon  for  water  that  has 
been  furnisfied  thereunder.  Niles  Water 
Works -r;.  Niles,  59  Mich.  311;  11  Am. 
&  Eng.  Corp.  Cas.  2gg. 

1.  Atlantic  City  Water  Co.  v.  At- 
lantic City,  48  N.  J.  L.  378;  15  Am.  & 
Eng.  Corp.  Cas.  327. 

It  is  well  settled  that  the  authorities 
of  towns  and  cities  have  a  large  and 
wholesome  discretion  in  this  direction, 
with  which  the  courts  have  no  right  to 
interfere,  except  where  it  is  clearlj' 
about  to  be  abused.  Memphis  v. 
Memphis  Water  Co.,  5  Heisk.  (Tenn.) 
528;  Warren  v.  Chicago,  118  111.  329. 

In  an  action  against  a  city  for  water 
supplied  the  city  cannot  recoup  dam- 
ages sustained  by  individual  property- 
owners  from  fires  rendered  worse  by 
plaintiffs  having  supplied  water  in  in- 
sufficient quantities.  Montgomery  v. 
Montgomery  Water  Works  Co.,  79  Ala. 

233- 

2.  Mayor  etc.  of  Nashville  v.  Hogan, 
9  Baxt.  (Tenn.)  495. 

Under  an  authority  to  make  such 
contracts  in  cases  of  emergency  as  are 
necessary  to  keep  the  works  in  good 
conditionand  in  operation, awaterworks 
committee  can  do  no  more  than  act 
within  a  conservative  interpretation  of 
the  powers  conferred  upon  it.  But 
where  a  board  of  water  commissioners 
is  invested  with  authority  to  make  con- 
tracts with  reference  to  the  water  works 
in  its  own  name,  as  the  representative 
of  the  city,  the  contract  which  the 
board  is  thus  authorized  to  make  is,  in 


fact,  made  with,  as  well  as  for,  the 
city.  Morton  v.  Power,  33  Minn. 
521. 

3.  Davenport  v.  Kleinschmidt,  6 
Mont.  502;  16  Am.  &  Eng.  Corp.  Cas. 
301.  But  see  Dibble  v.  New  Haven,  56 
Conn.  199;  20  Am.  &  Eng.  Corp.  Cas. 
174. 

In  Valparaiso  v.  Gardner,  97  Ind.  i; 
7  Am.  &  Eng.  Corp.  Cas.  626;  49  Am. 
Rep.  416,  the  court  took  jurisdiction  of 
a  bill  in  equity'  to  enjoin  municipal  offi- 
cers from  letting  a  contract  for  supply- 
ing a  city  with  water,  on  the  ground 
that  such  contract,  if  entered  into, 
would  increase  the  municipal  indebted- 
ness beyond  the  constitutional  limit.  In 
that  case  it  was  declared  that,  "a  tax- 
payer of  a  municipal  corporation  may 
maintain  a  suit  to  enjoin  the  corporate 
authorities  from  entering  into  an  unau- 
thorized contract,"  citing-  Sackett  v. 
New  Albany,  88  Ind.  473;  2  Am.  & 
Eng.  Corp.  Cas.  85;  45  Am.  Rep.  467; 
Madison  v.  Smith,  83  Ind.  502;  Noble  v. 
Vincennes,  42  Ind.  125;  2  Dill.  Mun. 
Corp.  (3rd  ed.),  §  922. 

But  an  injunction  will  not  be  grant- 
ed to  restrain  a  municipal  corporation 
from  contracting  for  the  erection  of 
water  works  upon  the  ground  that  such 
a  contract  is  ultra  vires,  when  it  ap- 
pears that  the  common  council  have 
done  nothing  in  the  matter  except  to 
adopt  a  resolution  that  the  mayor  and 
city  clerk  take  immediate  steps  for  the 
letting  of  a  contract,  although  it  is  al- 
leged that  the  officers  threaten  and  de- 
clare that  they  intend  to  carry  out  the 
resolution.  Pedrich  v.  Ripon,  73  Wis. 
622;  24  Am.  &   Eng.  Corp.   Cas.    422. 
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A  judgment  in  favor  of  a  city  in  an  action  on  a  contract  to 
supply  water  for  city  purposes  operates  as  res  adjudicata,  and  bars 
an  action  by  the  contractor  against  the  city  for  an  alleged  tort  in- 
failing  to  fulfil  the  contract. 1 

As  to  the  construction  of  contracts  with  water  companies,  the 
rights  and  liabilities  of  the  municipality  thereunder,  and  the  grant- 
ing of  franchises  and  privileges,  see  Water  Companies. 

12.  Contracts  for  Illumination. — Municipal  corporations  have  the 
authority,  almost  universally  given  them  by  charter,  to  contract 
and  provide  for  the  lighting  of  their  streets,  public  grounds,  build- 
ings, etc.*^  For  a  consideration  of  such  contracts,  see  Gas  COM- 
PANIES, 6.  Contracts  of  Municipalities,  lo  Am,  &  Eng.  Encyc.  of 
Law  1271. 

13.  ContractB  with  Attorneys — (See  also  COUNTY  Commission- 
ers, 4  Am.  &  Eng.  Encyc.  of  Law  383). — A  municipal  cor- 
poration may,  without  express  authority,  unless  especially 
restricted,  employ  an  attorney  to  attend  to  the  corporate 
interests,  and  to  prosecute  and  defend  actions  brought  by 
or   against     the     municipality.*      And     this     is     true    even    if 


See    Injunctions,    10    Am.   &   Eng. 
Encjc.  of  Law  777. 

1.  Prince  v.  Cjuincy,  128  111.  443;  26 
Am.  &  Eng.  Corp.  Cas.  498. 

2.  Newport  o.  Newport  Lfght  Co., 
84  R3'.  166;  Lott  V.  \Va_ycross  (Ga.),  11 
S.  E.  Rep.  558. 

The  act  of  the  New  York  legislature 
(Laws  1865,  ch.  300)  authorizing  the 
board  of  town  auditors  of  the  town  of 
Middletown  to  cause  the  streets  to  be 
lighted  by  gas,  did  not  confer  the  power 
to  make  a  valid  contract  for  a  term  of 
years,  but  only  during  the  pleasure  of 
the  legislature.  Richmond  Gas  Co.  v. 
Middletown,  59  N.  Y.  228. 

Where  the  charter  of  a  city  gives  the 
city  council  power  to  make  all  needful 
police  regulations  for  the  welfare,  con- 
venience, and  safety  of  its  citizens,  the 
power  to  light  the  streets  may  be  law- 
fully exercised,  and  the  council  may 
purchase  and  operate  an  electric  ■light 
plant  for  that  purpose.  Mauldin  v. 
City  Council  of  Greenville  (S.Car.),  11 
S.  E.  Rep.  434.  But  the  purchase  b3'  the 
city  council  of  an  electric  light  plant, 
for  the  purpose  of  lighting  the  streets 
of  the  city,  and  also  supplying  electric 
light  to  private  houses  and  business 
buildings,  is  tiltra  vires,  as  being  out- 
side of  the  police  power  of  the  city.  lb. 

In  the  sixty-eighth  section  of  the 
Indiana  act  of  1867,  for  the  incorpora- 
tion of  cities,  the  words,  "for  lighting 
,  such  street  according  to  the  general 
plan  of  such  improvement 'in  said_  city," 


embrace  the  street  fixtures  necessary 
for  the  purpose  referred  to,  including 
the  pipes  and  lamp  posts;  and  in  the 
twenty-eighth  clause  of  the  fifty-third 
section,  the  words,  "the  expense  of 
lighting  any  street,"  refer  only  to  the 
expense  of  lighting  after  the  fixtures 
have  been  put  up.  In  the  former  case, 
the  expense  cannot  properly  be  assessed 
upon  real  property  in  proportion  to  its 
appraised  value.  Nelson  v.  La  Porte,  33 
Ind.  258. 

It  is  within  the  legal  discretion  of  a 
city  council  to  select  any  system  that 
will  furnish  lights  of  the  required 
brilliancy  at  the  lowest  rates.  Detroit 
V.  Hosmer  (Mich.  1890),  44  N.  W. 
622. 

A  contract  for  gas  to  light  the  pub- 
lic buildings  and  streets  of  a  city,  is 
within  the  authority  of  the  corporation, 
and  if  a  gas  company  has  furnished,  and 
the  city  has  used,  gas  for  the  lighting  of 
streets,  the  former,  in  the  absence  of  a 
specific  agreement  as  to  price  or  rate  of 
payment,  is  entitled  to  a  reasonable 
cbmpensation.  Harlem  Gas  Light  Co. 
V.   Mayor    etc.  of  N.   Y.,    33   N.   Y. 

309- 

3.  Lewis  -v.  Mayor  etc.  of.Rochester, 
9  C.  B.,  N.  S.  401-;  Sherman  v.  Carr,  8 
R.  I.  431;  Smith  V.  Mayor  etc.  of  Sac- 
ramento, 13  Cal.  531;  Hornblower  v. 
Duden,  35  Cal.  664;  Thacher  z'. 
Commrs.  of  Jefferson  Co.,  13  Kan.  182; 
Ellis  V.  Washoe  Co.,  7  Nev.  291;  Clarke 
w.  Lyon  Co.,  8  Nev.  181;    Wilhelm   v. 
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the  charter  provides  for  a  city  attorney  to  attend  to  the 
business  of  the  city ;  other  counsel  may  be  employed  when 
necessary.'     Since  municipal  corporations  have  the  right  to   pro- 


Cedar  Co.,  50  Iowa  254.;  jSIt.  Vernon  f. 
Patton,  94  111.  65.  Compare  Butternut 
V.  O'Malley,  50  Wis.  333;  Baldwin  v. 
Logansport,  73  Ind.  346;  Butler  v. 
Charlestown,  7  Gray  (Mass.)  12. 

A  town  may  order  its  attorney  to 
assist  the  State's  attorney  in  conducting 
prosecutions  in  which  the  town  has  a 
special  interest,  and  may  pay  him  there- 
for. People  V.  Warren,  14  111.  App. 
296. 

A  municipal  corporation  may,  with- 
out express  authority,  employ  counsel 
to  attend  to  the  corporate  interests  in 
another  State.  Memphis  v.  Adams,  g 
Heisk.  (Tenn.)  518;  24  Am.  Rep.  331. 

The  right  of  a  municipal  corporation 
to  emploj'  an  attorney  conversant  with 
its  affairs,  to  facilitate  the  collection  of 
debts  due  it  is  unquestionable,  when  in 
so  doing  it  does  not  infringe  on  any 
of  the  rights  of  its  officers.  State  v. 
Heath,  20  La.  An.  172 ;  96  Am.  Dec.  390. 

An  Illinois  town  supervisor  may  em- 
ploy an  attorney  in  behalf  of  the  town. 
Bruce  v.  Dickey,  116  111.  527. 

A  city  was  the  owner  of  stock  in  a 
railroad  corporation,  concerning  which 
there  was  litigation  in  another  State. 
The  maj'or  and  register  of  the  city  exe- 
cuted a  power  of  attorney  under  the 
corporate  seal,  appointing  the  plaintiff 
to  represent  the  interests  of  the  city  in 
such  litigation,  and  this  appointment 
and  employment  was  subsequently 
ratified  by  the  city  council.  Held,  that 
the  plaintiff  was  duly  employed;  that 
the  contract  was  within  the  implied 
powers  of  the  city  government,  and  that 
the  city  was  liable  for  the  services  ren- 
dered. Memphis  v.  Adams,  9  Heisk. 
(Tenn.)  518;  24  Am.  Rep.  331. 

me  mayor  of  a  city  may  have  au- 
thority to  emplo}"  counsel  to  restrain 
what  he  believes  to  be  the  illegal  collec- 
tion of  a  tax  unlawfully  imposed;  but 
such  authority  arises  only  in  such  an 
emergency  and  within  his  general  duty 
to  see  that  the  laws,  are  faithfully  exe- 
cuted. Louisville  v.  Murphy  (Ky.), 
18  Am.  &  Eng.  Corp.  Cas.  421. 

But  see,  as  to  authority  of  mayor  to 
employ  attorney,  Carroll  v.  St.  Louis, 
12  Mo.  444;  Bryan  v.  Page,  51  Tex. 
532;  32  Am.  Rep.  637. 

Where  an  attorney  was  retained  by 
the  mayor  and  council  of  a  city  to  de- 
fend a  suit  brought   against   them  and 


other  of  the  city  officials,  at  the  relation 
of  citizens,  charging  defendants  with 
malfeasance  in  office,  and  seeking  an 
injunction  and  account, — held,  that  the 
attorney  could  not  recover  the  value  of 
his  .services  from  the  city.  Smith  v. 
Nashville,  4  Lea  (Tenn.)  69. 

Prosecution  of  Late  City  Ofilcers. — 
The  city  of  Milwaukee  (upon  which  is 
conferred  by  its  charter,  "the  general 
powers  possessed  by  municipal  corpora- 
lions  at  common  law")  has  no  power 
to  employ  counsel  to  aid  in  criminal 
prosecutions  instituted  on  behalf  of  the 
State  against  persons  who  had  lately 
been  oificers  of  the  cit3',  for  crimes  com- 
mitted in  the  course  of  or  under  color 
of  the  discharge  of  their  official  duties, 
to  the  pecuniary  damage  of  the  city; 
and  after  such  aid  has  been  rendered  by 
counsel  in  pursuance  of  such  employ- 
ment, no  action  will  lie  against  the  city 
to  recover  compensation  therefor.  But- 
ler v.  Milwaukee,  15  Wis.  498. 

Contract  Without  Ordinance.- — The 
rule  that  persons  serving  or  contract- 
ing with  a  municipal  corporation  are 
presumed  to  know  the  charter  limita- 
tions on  its  powers,— applied  to  an  at- 
torney's employment  by  the  maj'or,  in 
the  absence  of  the  ordinance  tfierefor 
required  by  the  charter;  and, — held, 
that  the  attorney  could  not  recover  of 
the  citj'  for  a  legal  opinion  given  under 
such  employment,  although  used  by  the 
common  council.  Bryan  v.  Page,  51 
Tex.  532;  32  Am.  Rep.  637. 

Contract  Intended  to  Bind  New  Board. 
— Where  a  contract  by  a  board  of 
county  commissioners  which  engages 
an  attorney  as  counsel  for  the  countj' 
for  period  of  three  years,  is  made  at 
a  time  when  the  board  had  an  attorney 
employed  whose  term  of  service  did  not 
expire  for  three  months,  and  the  em- 
ployment is  not  intended  to  commence 
previous  to  that  time,  and  after  the  re- 
organization of  the  board,  it  is  against 
public  policy  and  void  if  it  is  entered 
into  with  the  intention  of  binding  the 
new  board  to  accept  the  services  of 
legal  advisors  chosen  by  its  predecessor. 
Board  etc.  of  Jay  Co.  v.  Taylor, 
123  Ind.  148;  30  Am.  is.  Eng.  Corp.  Cas. 
294. 

1.  Smith  V.  Mayor  etc.  of  Sacramen- 
to, 13  Cal.  531.  Compare  Ram.son  v. 
Mayor  etc.  of  N.  Y.,  24  Barb.  (N.  Y.)  226. 
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vide  indemnity  for  their  officers  who  may  incur  habilty  to  others 
in  the  boita  fide  discharge  of  their  duties,  they  may  employ 
counsel  to  defend  them  in  actions  brought  against  them.^ 

Where  the  corporation,  having  proper  authority,  has  employed 
an  attorney,  and  he  has  rendered  services  under  such  employ- 
ment, it  is  bound  to  compensate  him.^     But    where    a  municipal 


And  an  injunction  will  not  be  grant- 
ed at  the  suit  of  a  city  solicitor,  to  re- 
strain the  city  from  employing  other 
counsel  in  a  pending  suit.  1878,  Hugg 
i>.  Camden,  29  N.  J.  Eq.  6.  But  in 
Kansas  it  is  held  that  where  a  written 
contract  between  a  city  of  the  first  class 
and  an  individual  shows  upon  its  face 
that  it  was  made  by  the  city  for  the 
professional  services  of  the  individual 
as  an  attorney  and  counsellor  at  law, 
which  services  are  such  as  the  law  re- 
quires to  be  performed  b_v  the  city  at- 
torney, such  contract  is  prima  facie 
void.     Clough  V.  Hart,  8  Kan.  487. 

Although,  under  the  charter  of  Pat- 
erson  of  i87i,the  corporate  .authorities 
may  employ  associate  counsel  in  de- 
fending suits  against  the  city,  they  can- 
not take  out  of  the  hands  of  the  city 
counsel  any  particular  class  of  cases  and 
confide  the  management  thereof  to 
others.  State  v.  Paterson,  40  N.  J.  L. 
186. 

The  county  attorney  derives  his  au- 
thority from  as  high  a  source  as  the 
county  commissioners  do  theirs.  He 
is  elected  by  the  people  of,  the  county, 
and  for  the  county,  and  he  cannot  be 
superseded  or  ignored  by  the  countj' 
commissioners.  Nor  can  the  city  coun- 
cil of  cities  of  the  first  class  supersede 
or  ignore  the  attorney  elected  by  the 
voters  of  the  city  to  the  office  of  city 
attorney.     Clough  v.  Hart,  8  Kan.  487. 

Revocation  of  Authorlty.^Municipal 
corporations,  having  a  law  department 
created  by  their  charter  and  an  attorney 
and  counsel  elected  or  appointed  for  a 
given  period  of  time,  are  no  exceptions 
to  the  rule  that,  where  an  attorney  has 
been  retained  and  has  appeared  in  an 
action,  the  party  will  not  be  allowed  to 
revoke  his  authority  and  appoint  a  new 
one  without  an  order  of  the  court  or  a 
judge  at  chambers,  duly  entered  in  the 
minutes  of  the  court.  Parker  v.  Will- 
iamsburgh,  13  How.  (N.  Y.)  Pr.  2:;o. 

1.  Roper  V.  Town  of  Laurienburg,  90 
N.  Car.  427;  7  Am.  &  Eng.  Corp.  Cas. 
130;  Cullen  V.  Carthage,  103  Ind.  196; 
14  Am.  &  Eng.  Corp.  Cas.  256;  53  Am. 
Rep.  504. 

In  fhe  case  of  Sherman  v.  CaiT,  8  R. 
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I.  431,  it  was  held  that  the  city  council 
might  appropriate  money  to  defend  the 
mayor  in  action  for  false  imprisonment, 
based  upon  the  ground  that  he  had  ex- 
ceeded his  authority.  There  was  a 
limitation  in  the  city  charter,  that  the 
council  should  not  have  power  to  ap- 
propriate money  except  for  the  regular, 
ordinary,  and  usual  expenses  of  the  city. 
See  also,  to  the  same  effect,  Briggs  v. 
Whipple,  6  Vt.  95;  Baker  v.  Inhabitants 
of  Windham,  13  Me.  74;  Pike  v.  Mid- 
dleton,  12  N.  H.  278;  State  v.  Hammon- 
ton,  38  N.  J.  L.  430. 

In  the  case  of  Fuller  v.  Inhabitants 
of  Groton,  11  Gray  (Mass.)  340,  it  was 
held  that  the  town  had  power  to  ap- 
propriate money  to  defend  a  school 
committee  against  an  action  for  libel, 
alleged  to  be  contained  in  one  of  their 
reports  to  the  town.  Among  other 
things  it  was  said:  "That  towns  have 
power  to  raise  money  to  indemnify 
their  officers  against  liabilities  incurred 
or  damages  sustained  in  the  bona  fide 
discharge  of  their  duties  is  now  well 
settled."  In  support  of  this  statement 
the  court  cited  Nelson  v.  Milford, 
7  Pick.  (Mass.)  .18;  Bancroft  v.  Lynn- 
field,  18  Pick.  (Mass.)  568;  Hadsell  v. 
Hancock,  3  Gray  (Mass.)  527. 

But  the  action  of  a  city  in  authoriz- 
ing and  employing  its  solicitor  to  ap- 
pear and  defend  an  action  brought 
against  its  police  officers  for  an  assault 
and  battery  committed  by  them  does 
not  make  the  city  liable  to  pay  damages 
for  the  assault  and  battery.  Buttrick  v. 
Lowell,  I  Allen  (Mass.)  172;  79  Am. 
Dec.  721. 

2.  Barnett  v.  Mayor  etc.  of  Pater- 
son, 48  N.  J.  L.  395;  16  Am.  &  Eng. 
Corp.  Cas.  131;  Memphis  v.  Adams,  9 
Heisk.  (Tenn.)  518;  24  Am.  Rep.  331; 
Lewis  V.  Rochestef,  9  C.  B.,  N.  S.  401; 
Ellis  V.  Washoe  Co.,  7  Nev.  291 ;  Knight 
■V.  Town  of  Ashland,  61  Wis.  233;  S 
Am.  &  Eng.  Corp.  Cas.  406. 

The  city  council,  while  acting  as  a 
board  6f  equalization,  is  discharging  a 
corporate  function  and  acting  as  a  rep- 
resentative of  the  city;  and  if  its  ac- 
tion is  appealed  from,  the  city  solicitor 
is  justified  in  defending  it  in  the  appel- 
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late  court,  for  which  service  he  is  en- 
titled to  compensation,  even  though  the 
service  or  the  compensation  be  not  pro- 
vided for  by  city  ordinance.  Kinnie 
:•.  Waverly,  42  Iowa  437. 

Where  an  attorney  is  employed  by 
the  trustees,  having  authority  to  pre- 
serve peace  and  good  order,  to  defend 
the  town  marshal  in  an  action  of  false 
imprisonment,  the  town  is  liable  for  at 
torney's  fees.  CuUen  v.  Carthage,  10; 
Ind.  Tg6;  14  Am.  &  Eng.  Corp.  Cas. 
256;  S3  Am.  Rep.  504. 

When  a  town  agent  employs  an  at- 
torney in  a  suit  in  favor  of  or  against 
the  town,  the  town  is  legally  holden  to 
pay  the  attorney's  services,  without  an 
express  vote  to  that  effect;  and  the  rule 
is  the  same,  if  the  town  agent,  being 
himself  an  attorney,  renders  profession- 
al services  for  the  town.  Langdon  v. 
Castleton,  30  Vt.  285. 

And  if  a  town  agent,  after  his 
term  of  ofHce  has  expired,  continues  in 
the  management  of  the  suits  in  which 
the  town  is  interested,  without  any  ob- 
jection from,  or  any  express  employ- 
ment by  the  town  or  his  successor,  he 
is  entitled  to  recover  of  the  town  for 
the  professional  services  rendered  after 
his  term  of  office  as  town  agent  has  ex- 
pired. Langdon  t;. Castleton,  30  Vt.  285. 

When  it  is  not  shown  that  an  attor- 
ney was  appointed  by  order  of  the  court 
in  a  suit  in  which  the  county  collector 
of  taxes  was  a  party,  as  required  by 
Ark.  Rev.  Stat.  (Mansf  Dig.,  §  5859), 
which  provides  for  an  allowance  to  the 
collector  for  attorney's  fees  and  ex- 
penses incurred  in  defending  suits 
against  him  for  performing  his  duty,  an 
application  by  such  attorney  for  allow- 
ance of  a  fee  against  the  county  for 
services  in  such  a  suit  is  properly  re 
fused.  Simmes  v.  Chicot  Co.,  50  Ark. 
566. 

Power  of  the  maj'or  and  common 
council  to  contract  with  an  attorney'  to 
pay  him  a  certain  sum  of  money  upon 
his  reducing  to  possession  land  owned 
by  the  city,  where  there  is  not  sufficient 
money  in  the  treasury  to  pay  the  same 
after  paying  the  expenses  of  the  city 
government,  and  all  other  demands 
legally  due.  Wallace  v.  Mayor  etc.  of 
San  Jose,  29  Cal.  180. 

Ratification  of  a  contract  for  compen- 
sation with  an  attorney,  mad?  by  the 
treasurer  and  county  attorney,  cannot 
be  inferred  from  the  fact  that  the  treas- 
urer reported  it  to  the  board  who  acqui- 
esced therein.  Wilhelm  x\  Cedar  Co., 
50  Iowa  254. 


Where  Clark  &  Wells,  having  per- 
formed legal  services  for  Lyon  county 
under  an  unauthorized  employment  b^' 
the  district  attorney,  in  a  suit  pending 
against  it,  presented  their  bill  of  $5,000 
therefor  to  the  county  commissioners; 
and  it  appeared  that  such  commission- 
ers, with,  a  knowledge  of  all  the  ma- 
terial facts  and  after  full  discussion  upon 
the  merits,  deliberately  recognized  the 
performance  of  the  services  for  the 
count3'  and  allowed  .$400  as  a  fair 
compensation  therefor — held,  that  such 
action  amounted  to  a  ratification  of 
the  unauthorized  employinent  by  the 
district  attorney,  and  that  by  such  rati- 
fication the  county  became  bound  to  pay 
what  the  services  were  reasonably 
worth.  Clarke  v.  Lyon  Co.,  8  Nev. 
181. 

Unreasonable  Fee. — An  agreement  by 
a  city  with  an  attorney  to  pa3'  him,  in 
consideration  of  his  protecting  the  city's 
title  to  some  river  lots  worth  about 
$150,  one-third  of  the  revenueof  a  ferry 
for  fifteen  years,  where  the  annual 
rental  of  the  ferry  is  about  $10,000,  is 
void  for  unreasonableness.  Waterburv 
V.  Laredo,  68  Tex.  565;  20  Am.  &  Eng. 
Corp.  Cas.  1S6. 

Annexation. — An  attorney  rendered 
services  to  the  town  of  L  in  prosecut- 
ing an  action  against  the  town  of  A 
under  a  contract  providing  that  if  $10,- 
000  was  recovered,  or  if  the  action  was 
discontinued  by  the  town,  he  should  re- 
ceive $5,000.  While  that  action  was 
pending  on  an  appeal,  the  county  board 
vacated  the  town  of  L  and  annexed  a 
part  of  its  territory  to  said  town  of  A, 
making  the  latter  the  successor  of  the 
town  of  L.  so  far  as  said  action  was  con- 
cerned. After  the  decision  of  the  ap- 
peal, which  established  the  right  of  the 
town  of  L  to  recover  $10,000,  the  town 
of  A  obtained  an  order  dismissing  the 
action.  Held,  that  said  attorney  might 
recover  for  his  services  from  the  town 
of  A.  Knight  v.  Town  of  Ashland,  61 
Wis.  233;  5  Am.  &  Eng.  Corp.  Cas. 
406. 

Unauthorized  Employment. — In  But- 
ler V.  Charlestown,  7  Gray  (Mass.)  14, 
Butler  sued  for  services  as  an  attorney 
rendered  to  the  city  council  of  Charles- 
town.  The  services  were  admitted,  but 
the  proof  showed  that  he  was  employed 
by  four  aldermen  by  an  act  wholly  un- 
official. There  was  no  vote  or  act  of 
the  city  council  of  either  branch  ratify- 
ing the  act  of  the  four  aldermen.  It 
was  decided  that  he  was  not  employed 
by  the  corporation. 


15  C.  of  L. — 71 
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corporation  has  employed  an  attorney  to  file  a  bill  in  which  it 
seeks  to  destroy  by  suit  the  existence  of  the  corporation  itself,  it 
cannot  apply  the  corporate  funds  in  payment  for  the  services 
rendered  by  such  attorney.^ 

The  rule  which. denies  to  an  attorney  the  right  to  make  an 
agreement  with  his  client,  after  an  employment  in  a  particular 
business,  by  which  the  contract  is  so  varied  as  to  secure  greater 
compensation  to  the  attorney  than  was  first  agreed  upon,  applies 
where  the  client  is  a  municipal  corporation  to  the  same  extent  as 
in  other  cases.^ 

14.  Bonds,  Orders,  Warrants  and  Mnnicipal  Securities, — See  Munic- 
ipal Securities. 

XV.  Limitation  of  Mttnicipal  Indebtedness— 1.  Statutory  and 
Constitutional  Provisions;  Construction  Generally. — The  constitutions 
of  many  of  the  States,  especially  those  which  have  been  recently 
adopted,  as  well  as  the  statute  books,  contain  provisions  limiting 
the  amount  of  indebtedness  which  municipal  corporations  are 
authorized  to  create.^     In  construing  the  provisions  of  these  con- 

ment  that  the  business  of  carrying  on 
such  suit,  though  falling  within  his 
official  duties,  should  not  be  considered 
as  included  among  the  services  paid  for 
by  the  annual  salary,  but  should  be 
compensated  for  in  some  other  way. 
Detroit  v.  Whittemore,  27  Mich.  281. 
Agreement  for  Compensation. — The 
city  of  Laredo  employed  an  attorney  to 
defend  the  city's  title  to  a  ferry,  and 
agreed  to  give  him,  for  a  term  of  years, 
one-third  of  the  receipts  of  the  ferry, 
and  of  any  other  neighboring  ferry  or 
bridge  thereafter  to  be  erected.  The 
agreement  bound  the  city  so  to  conduct 
the  ferrj'  as  to  get  the  greatest  possible 
income  from  it,  and  thus  prevented  it 
from  making  the  ferry  free,  or  con- 
structing a  free  bridge,  and  was  ir- 
revocable. Held,  that  the  agreement 
was  void,  as  it  divested  the  city  of  that 
legislative  power  conferred  upon  it  by 
law,  to  be  exercised  in  its  discretion 
whenever  it  may  become  necessary. 
Waterbury  v.  Laredo,  68  Tex.  565;  20 
Am.  &  Eng.  Corp.  Cas.  186. 

1.  Daniel  v.  Mayor  etc.  of  Memphis, 
II  Humph.  (Tenn.)  582. 

2.  Waterbury  v.  Laredo,  68  Tex. 
565;  20  Am.  &  Eng.  Corp.  Cas.  186. 

3.  A  fair  ex.imple  of  such  constitu- 
tional provisions,  is  that  contained  in 
the  Illinois  constitution  of  1870,  art.  9, 
§  12:  "No  county,  city,  township, 
school  district,  or  other  municipal  cor- 
poration shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  purpose 
to  an  amount  including  existing  indebt- 
edness, in  the  aggregate  exceeding  five 


Additional  Salary  to  Regular  Attorney. 

— The  case  of  Carroll  v.  St.  Louis,  12 
Mo.  444,  decides  that  the  mayor  of  St. 
Louis  had  no  power  to  bind  the  corpo- 
ration to  pay  its  regular  attornej'  addi- 
tional compensation,  beyond  his  regular 
salary,  for  services  in  causes  originat- 
ing before  the  recorder  in  St.  Louis. 
The  court  says:  "The  services  sought 
to  be  recovered  were  rendered  by  the 
city  attorney,  at  the  suggestion  of  the 
mayor,  and  were  either  rendered  in  his 
capacity  of  city  attorney,  and  therefore 
remunerated  by  the  salary  which  the 
law  had  fixed,  or  they  were  rendered 
voluntarily  at  the  instance  of  the  mayor, 
who  had  no  authority  to  bind  the  cor- 
poratiori  in  the  case  supposed." 

The  city  counsellor  of  Detroit  being 
required  %  the  city  ordinances  to  ap- 
pear as  attorney  and  counsel  in  behalf 
of  the  city  in  all  suits,  prosecutions  or 
proceedings,  brought  in  anj'  circuit 
court  or  the  supreme  court  of  the  State, 
or  in  any  United  States  court,  by  or 
against  the  city,  or  any  board  thereof, 
etc.,  and  to  prosecute  or  defend  therein, 
to  the  termination  thereof,  and  his 
oificial  bond  being  required  to  be  condi- 
tioned for  the  performance  of  all  his 
duties  as  prescribed  by  the  charter  and 
ordinances,  one  who  has,  previous  to 
his  appointment  as  such  counsellor, 
been  employed  to  bring  and  carry 
through  to  its  termination  a  suit  in  be- 
half of  the  city,  cannot  recover  on  a 
quantam  meruit  for  services  in  said 
suit  performed  after  he  became  city 
counsellor,  in  the  absence  of  any  agree- 
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stitutional  and  statutory  provisions,  attention  must  be  paid  to 
their  terms.^  If  the  constitutional  provisions  are  directed  to  the 
legislature  they  do  not  operate  as  a  repeal  of  the  existing  powers 
of  municipalities.  But  if,  on  the  other  hand,  they  are  directed 
to  municipalities,  they  have  the  effect,  in  themselves,  of  repeal- 
ing any  inconsistent  provisions  contained  in  charters,  etc.**  They 
do  not,  of  course,  affect  contracts  made  before  their  adoption'^  yet, 
although  the  power  of  a  city  to  contract  indebtedness  is  limited 
by  statute,  bonds  issued  pursuant  to  a  special  power  conferred  by 


per  cent,  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by 
the  last  assessment  for  State  and  county 
taxes,  previous  to  the  incurring  of  such 
indebtedness.^  A.Y\y  count^^,  city,  school 
district,  or  other  municipal  corporation, 
incurring  any  indebtedness  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  a  direct 
annual  tax  sufficient  to  pay  the  interest 
on  such  debt  as  it  falls  due,  and  also  to 
pay  and  discharge  the  principal  thereof 
within  twenty  years  from  the  time  of 
contracting  the  same.  This  section 
shall  not  be  construed  to  prevent  any 
county,  city,  township,  school  district, 
or  other  municipal  corporation  from 
issuing  their  bonds  in  compliance  with 
any  vote  of  the  people  which  may  have 
been  had  prior  to  the  adoption  of  this 
constitution  in  pursuance  of  any  law 
providing  therefor."' 

The  constitution  of  Iowa  contains  the 
following  provision:  "No  county,  or 
other  political  or  municipal  corpora- 
tion, shall  be  allowed  to  become  indebt- 
ed, or  in  any  manner,  or  for  any  pur- 
pose, to  an  amount  in  the  aggregate 
exceeding  five  per  cent,  on  the  value  of 
the  taxable  property,  within  such  county 
or  corporation,  to  be  ascertained  by  the 
last  State  and  county  tax  list  previous 
to  incurring  such  indebtedness."  Art. 
"i  k  3i  Code  787.  Other  constitutional 
and  statutory  provisions  will  be  noticed 
in  the  course  of  the  treatment  of  this 
branch  of  the  subject. 

Territorial  Municipalities — Act  of 
Congress. — An  act  of  congress  in  rela- 
tion to  this  subject  was  passed  the  loth 
of  July,  1886.  The  fourth  section  of 
that  act  read  as  follows:  "That  no  po- 
litical or  municipal  corporation,  county, 
or  other  subdivision  in  any  of  the  terri- 
tories of  the  United  States  shall  ever 
become  indebted  in  any  manner  or  for 
any  purpose  to  any  amount  in  the  ag- 
s;regate,  including  existing  indebted- 
ness, exceeding  four  per  cent,  on  the 
value  of  the  taxable    property  within 


such  corporation,  county,  or  subdi- 
vision, to  be  ascertained  by  the  last 
assessment  for  territorial  and  county 
taxes  previous  to  the  incurring  of  such 
indebtedness;  and  all  bonds  or  obliga- 
tions in  excess  of  such  amount,  given 
by  such  corporations,  shall  be  void; 
that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  affect  the  validity 
of  any  act  of  any  territorial  legislature 
heretofore  enacted,  or  of  any  obliga- 
tions existing  or  contracted  thereunder, 
nor  to  preclude  the  issuing  of  bonds  al- 
ready contracted  for,  in  pursuance  of 
express  provisions  of  law;  nor  to  pre- 
vent any  territorial  legislature  from 
legalizing  the  acts  of  any  county, 
municipal  corporation,  or  subdivision 
of  any  territory,  as  to  any  bonds  here- 
tofore issued  or  contracted  to  be  issued." 
Pub.  Act  No.  159,  Forty-ninth  Con- 
gress, First  session. 

1.  Limitations  imposed  by  the  con- 
stitution on  the  power  of  municipal 
corporations  to  contract  debts  should 
be  construed  with  reference  to  existing 
facts,  and  with  a  view  to  the  practical 
working  of  that  instrument,  and  such  a 
literal  construction  as  would  defeat  the 
object  to  be  attained  should  not  be 
adopted.     Law  v.  People,  87  111.  385. 

2.  List  V.  Wheeling,  7  W.  Va.  501; 
East  St.  Louis  v.  People,  124  111.  655; 
23  Am.  &  Eng.  Corp.  Cas.  408;  Gould  v. 
Paris,  68  Tex.  511  ;  17  Am.  &  Eng. 
Corp.  Cas.  340. 

The  adoption  of  such  a  provision  is 
inconsistent  with  and  repeals  charter 
provisions  conferring  unlimited  power 
of  contracting  indebtedness,  and  the 
fact  that  a  municipality  was  indebted 
in  excess  of  the  limit,  at  the  time  of  the 
adoption  of  the  new  constitution,  does 
not  change  the  rule.  While  the  prior 
indebtedness  is  not  affected  the  city 
cannot  add  thereto.  Scott  v.  Daven- 
port, 34  Iowa  208. 

3.  Moultrie  Co.  v.  Rockingham  etc. 
Savings  Bank,  92  U.  S.  631;  Davenport 
G.    L.  &  C.  Co.  V.  Davenport,  13   Iowa 
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a  subsequent  statute  are  not  valid.  The  enactment  of  the  second 
statute  operates  to  extend  the  power  of  the  city  to  contract 
debts.i 

2.  To  What  Municipalities  limitations  Apply. — A  constitutional 
provision  which  declares  that  "  no  debt  whatever  shall  hereafter 
be  created  by,  or  on  behalf  of  the  State,"  applies  simply  to  the 
State  and  not  to  its  subdivisions.** 

A  school  district  township  is  a  political  division  or  municipal 
corporation  within  the  meaning  of  the  Iowa  constitutional  limita- 
tion.* 

3.  Notice  of  Limitation. — He  who  contracts  with  a  municipality, 
whereby  an  indebtedness  is  created,  must,  at  his  peril,  take 
notice  of  its  financial  standing  and  condition,  and  whether  the 
proposed  indebtedness  is  in  excess  of  the  limit  allowed  by  law. 
Any  other  rule  leaves  the  taxpayer  at  the  mercy  of  the  officers 
of  the  municipality  and  contractor,  and  would  render  the  consti- 
tutional or  statutory  provision  nugatory.* 


22g;  Scott  V.  Davenport,  34  Iowa  208; 
Bound  V.  Wisconsin  Cent.  R.  Co.,  45 
Wis.  543.  See  Favrot  v.  East  Baton 
Rouge  Parish,  34  La.  An.  491.  Nor 
does  it  invalidate  bonds  where  the 
authority  to  create  the  debt  was  legally 
conferred  by  vote  prior  to  the  adoption 
of  the  constitution.  Board  of  Educa- 
tion V.  Bolton,  104  111.  220;  Mason  v. 
Shawneetown,  77  111.  533;  Maxcy  v. 
Williamson  Co.,  72  111.  207. 

In  Mason  v.  Shawneetown,  77  111. 
533,  a  city  was  authorized  by  its  char- 
ter to  issue  its  bonds  for  the  purpose  of 
constructing  a  levee,  but  the  charter 
was  silent  as  to  the  manner  of  exercise 
of  this  power,  and  did  not  require  any 
vote  of  the  people  to  be  had  as  a  con- 
dition to  its  exercise,  and  the  city 
council  was  empowered  to  make  all 
ordinances  necessary  to  carry  out  the 
various  provisions  of  the  charter.  It 
was  held  that  a  vote  had  under  an 
ordinance  duly  passed  upqn  the  ques- 
tion of  issuing  city  bonds  for  levee  pur- 
poses prior  to  the  adoption  of  the 
present  constitution  of  Illinois,  must  be 
regarded  as  had  in  pursuance  of  law 
within  the  meaning  of  the  proviso 
to  section  12  above  quoted,  and  that, 
under  such  vote,  taken  prior  to  the 
adoption  of  the  constitution,  the  city 
was  authorized  to  issue  its  bonds,  not- 
withstanding it,  in  connection  with 
prior  debts,  created  a  corporate  indebt- 
edness exceeding  five  per  cent  of  the 
value  of  the  taxable  property  of  the 
city. 

1.    Amey    v.    Allegheny    City.    24 


How.   (U.  S.)  364;  Horby  v.  Beverly, 
3  East  Rep.  888. 

2.  Cass  V.  Dillon,  2  Ohio  St.  607. 
See  also  Leavenworth  Co.  v.  Miller;  7 
Kan.  479,  499;  Pattison  v.  Yubaco,  13 
Cal.  175. 

The  provision  of  §  5,  art.  n,  of  the 
Texas  constitution,  that  "no  debt  shall 
ever  at  any  time  be  created  by  any  city 
unless  at  the  same  time  provision  be 
made  to  assess  and  collect  annually  a 
sufficient  sum  to  pay  the  interest 
thereon,  and  to  create  a  sinking  fund 
of  at  least  two  per  cent,  thereon,"  is 
not  confined  to  cities  which  have  more 
than  ten  thousand  inhabitants,  though 
other  parts  of  section  are  eptpressly 
declared  to  be  applicable  to  such  cities 
only.  Terrell  v.  Dissaint,  71  Tex. 
770. 

3.  Winspear  v.  District  Township  of 
Holman,  37  Iowa  542;  Mosher  -l'. 
Independent  School  District,  44  Iowa 
123. 

4.  French  v.  Burlington,  42  Iowa 
614;  Mosher  v.  Independent  School 
District,  44  Iowa  122;  People  v.  May,  9 
Colo.  80;  13  Am.  &  Eng.  Corp.  Cas.  307. 
When  a  city  is  expressly  limited  to  a 
certain  amount  of  indebtedness,  beyond 
which  no  further  debts  can  be  created, 
a  party  loaning  it  money  is  bound  to 
ascertain  at  his  peril  whether  the  city 
has  not  already  reached  its  limit,  and 
if  he  does  not,  and  the  city  has  reached 
its  limit,  he  cannot  enforce  payment  of 
the  evidences  of  indebtedness  given  him 
to  secure  the  loan.  Law  v.  People,  87  " 
111.  385;    Atlantic  City   Water  Works 
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4.  What  Indebtedness  Is  Prohibited  — (a)  Bonded  and  Floating 
Indebtedness. — There  is  no  distinction  in  reason  between  the  cases 
"of  entire  absence  of  enactment  conferring  power,  and  the  prohi- 
bition of  its  exercise  beyond  a  certain  Hmit.^  Accordingly,  the 
prohibition  is  usually  construed  to  apply  to  indebtedness  of  all 
forms  incurred  in  any  manner  or  for  any  purpose,  and  is  not 
merely  applicable  to  bonded  indebtedness.^ 

(b^  Compulsory  Obligations. — There  is  no  difference  between 
indebtedness  incurred  by  contracts  of  a  municipality  and  that  form 
of  debt  denominated  "compulsory  obligations,"  or  those  created 
by  operation  of  law.  Especially  is  this  so  where  the  limitation 
is  imposed  by  a  constitutional  provision.  The  "  compulsion  " 
is  imposed  by  the  legislature  of  the  State;  and  the  legislature 
can  no  more  impose  it  than  the  municipality  can  voluntarily 
assume  it,  as  against  the  disability  of  a  constitutional  prohibition.^ 


Co. -w.  Read,  50  N.J.  L.  665;  24  Am. 
&  Eng.  Corp.  Cas.  562. 

Persons  who  deal  with  political  or 
municipal  corporations  possessed  of 
limited  power  to  contract  debts,  must 
rely  for  payment  upon  the  annual  reve- 
nue provided  for  them  by  law  in  the 
absence  of  any  special  statute  authoriz- 
ing the  creation  of  a  contract  therefor. 

See  Bona  Fide  Purchasers, /oi<. 

1.  McPherson  v.  Foster,  43  Iowa  48;  , 
22  Am.  Rep.  215. 

2.  People  V.  May,  9  Colo.  80;  13  Am. 
&  Eng.  Corp.  Cas.  307;  Law  v.  People, 
87  111.  385;  French  v.  Burlington,  42 
Iowa  614;  Council  Bluffs  v.  Stewart, 
51  Iowa  385;  Lake  County  v.  Rollins, 
130  U.  S.  662;  26  Am.  &  Eng.  Corp. 
Cas.  465.  And  in  Davenport  v.  Klein- 
schmidt,  6  Mont.  502;  16  Am.  &  Eng. 
Corp.  Cas.  301,  a  provision  in  a  char- 
ter that  "said  city  shall  not  be  author- 
ized to  incur  any  indebtedness     . 

for  any  person  whatever"  in  excess  of 
a  specified  sum,  was  declared  to  apply 
to  both  bonded  and  floating  indebted- 
ness. 

A  county  warrant  issued  in  excess  of 
the  constitutional  limit  of  municipal 
indebtedness  is  void,  and  its  holder 
cannot  compel  the  county  issuing  it  to 
take  it  in  payment  of  taxes.  People  v. 
May,  9  Colo.  80;  13  Am.  &  Eng.  Corp, 
Cas.  307.  In  this  case  the  court  say :  "It 
is  worthy  of  note,  in  this  connection,  that 
in  many,  if  not  all,  of  the  States  named, 
the  constitutional  provision  limiting  the 
aggregate  amount  of  county  indebted- 
ness has  been  questioned  upon  like 
ground  that  it  was  intended  to  apply 
only  to  bonded  indebtedness,  and  that 
the    decisions     have     uniformly    been 


adverse  to  the  construction  claimed. 
City  of  Council  Bluffs  v.  Stewart,  51 
Iowa  385,  and  cases  there  cited;  Law 
V.  People,  87  III.  385;  Prince  v.  City  of 
Quincy,  105  111.  138;  Appeal  of  the 
City  of  Erie,  91  Pa.  398;  Wisconsin 
etc.  Co.  V.  Taylor  Co.,  52  Wis.  37. 

"Temporary  Loan"  of  Certificates. — 
Certificates  issued  by  a  city  on  which  to 
procure  "temporary  loans,"  stating 
that  the  city  owes  the  holder  a  specified 
sum  of  money,  and  promising,  or  di- 
recting the  treasurer  to  pay  it  at  a 
specified  time,  or  otherwise,  are  evi- 
dences of  indebtedness  owing  by  the 
city.  It  is  not  essential  to  the  existence 
of  a  debt  that  it  shall  be  due  at  the  time 
it   is   created.     Law  v.  People,   87   111. 

385- 

3.  In  Lake  County  v.  Rollins,  130  U. 
S.  662;  26  Am.  &  Eng.  Corp.  Cas.  465 
(reversing  decision  of  Brewer,  J.,  in 
Rollins  V.  Lake  county,  34  Fed.  Rep. 
845),  it  was  held  that  the  provision  of 
the  Colorado  constitution,  that  no 
county  shall  contract  any  debt  b}'  loan 
except  for  certain  specified  purposes; 
that  such  indebtedness  contracted  in 
any  one  year  shall  not  exceed  certain 
specified  limits,  and  that  "the  aggregate 
amount  of  indebtedness  of  any  county 
for  all  purposes"  shall  not  exceed  a 
specified  limit  except  upon  vote  by  the 
county,  applies  not  only  to  loans  con- 
tracted, but  also  for  warrants  issued  for 
ordinary  county  expenses — e.  g.,  fees 
and  salaries,  and  other  compulsory 
obligations  imposed  by  statute.  This 
is  also  the  position  taken  by  the  Su- 
preme Court  of  Colorado,  in  People  v. 
May,  9  Colo.  80;  13  Am.  &  Eng.  Corp. 
Cas.  307. 
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(c)  Current  Expenses — (See  COMPULSORY  OBLIGATIONS, 
ante). — In  some  cases  it  has  simply  been  declared  that  contracts 
relative  to  the  ordinary  expenses  of  municipalities  do  not  create 
an  indebtedness  within  the  meaning  of  the  limitation.  This  right 
to  thus  apply  the  current  revenues  to  the  defraying  of  ordinary 
expenses  is  grounded  upon  the  alleged  fact  that  such  a  course  is 
necessary  to  the  life  of  the  municipality,  and  to  the  successful 
accomplishment    of   the   purposes  of    its   creation.^     But    other 


In  addition  to  the  reversed  decision  of 
Circuit  Judge  Brewer,  noted  above, 
there  are  a  few  other  authorities  which 
appear  to  support  a  doctrine  contrary 
to  that  stated  in  the  text.  Thus, 
in  Potter  v.  Douglas  Co.,  87  Mo.  239, 
the  Supreme  Court  of  Missouri  held 
the  limitation  in  the  constitution  of 
that  State  as  to  indebtedness  had  no 
application  to  a  debt  incurred  by  a 
county  for  the  keeping  and  transporting 
of  its  prisoners  by  the  sheriff  or  jailer 
of  another  county.  The  court  said: 
"After  carefully  considering  the  sub- 
ject, I  am  of  opinion  that  the  consti- 
tutional prohibition  should  be  ruled  to 
apply  in  instances  like  the  present. 
For  this  conclusion  these  are  my  rea- 
sons: I  do  not  regard  section  12,  supra, 
as  applying  here,  because  the  effect  of 
such  construction  would  be  destructive 
of  the  peace  and  good  order  in  every 
county  embraced  within  the  provisions 
of  section  6090,  aforesaid;  for  it  would 
be  an  impossibility  to  submit  to  a  vote 
of  the  people  of  the  county  concerned 
the  question  of  an  unascertained  and 
unascertainable  indebtedness  to  be  in- 
curred in  the  future,  as  the  exigencies 
of  the  case  might  demand.  Who  could 
foretell  how  many  criminals  would  be 
arrested  in  the  course  of  the  ensuing 
year?  If  this  could  not  be  done,  it  is 
not  glaringly  obvious  that  no  question 
as  to  the  amount  of  the  indebtedness 
could  possibly  be  submitted  to  the  people 
for  the  sanction  of  their  suffrages?  The 
maxim,  lex  non  cogit  ad  imfossibilia, 
may  appositely  be  invoked  in  the  pres- 
ent case;  a  maxim  equally  irrevocable 
whether  the  law  be  statutory  or  organic. 
But  another  reason  occurrs  why  that 
section  cannot  apply  in  the  case  at  bar. 
The  inhibition  of  the  constitution,  it 
will  be  observed,  is  leveled  against  a 
county  becoming  indebted — z.e., through 
the  ordinary  channel,  the  action  of  the 
county  court,  the  financial  agent  of  the 
county.  But  here  the  indebtedness  was 
not  so  incurred.  It  was  created  entirely 
independent  of  any  action  of  the  county 


court;  created  by  the  sheriff  of  the 
county  pursuant  to  the  command  of 
section  6090,  supra.  The  law  itself 
gave  licence  to  the  incurring  of  such 
debt.  It  was  incurred  by  operation  ot 
law,  and  the  fact  that  the  county  would 
ultimately  have  the  debt  to  pay  cuts  no 
figure  in  this  discussion." 

In  Grant  Co.  v.  Lake  Co.,  17  Oreg. 
453,  it  was  held  that  the  provision  of 
the  Oregon  constitution  "that  no  county 
shall  create  any  debt  or  liabilities  which 
shall  singly  or  in  the  aggregate  exceed 
the  sum  of  $5,000,"  applied  only  to  debts 
and  liabilities  which  a  county  in  its 
corporate  character  and  as  an  artificial 
person  voluntarily  creates.  A  county, 
said  the  court,  "must  pay  the  salaries  of 
its  officers,  the  expenses  incurred  in^ 
holding  Courtis  within  and  for  it,  and 
various  and  many  other  expenses  the 
law  charges  upon  it,  and  which  it  is 
powerless  to  prevent.  Debts  and  liabil- 
ities arising  out  of  such  matters,  what- 
ever sura  they  may  amount  to,  cannot 
in  reason,  be  said  to  have  been  created 
in  violation  of  the  provision  of  the  con- 
stitution referred  to,  as  they  are  really 
created  by  the  general  laws  of  the  State, 
in  the  administration  of  its  govern- 
mental affairs."  See  also  Bernard  v, 
Knox  Co.,  37  Fed.  Rep.  i;63,  decided 
prior,  to  the  case  of  Lalce  Co.  v.  Rol- 
lins, 130  U.  S.  662;  26  Am.  &  Eng. 
Corp.  Cas.  565. 

1.  Grant  v.  Davenport,  36  Iowa  396; 
Dively  v.  Cedar  Falls,  27  Iowa  227; 
Corpus  Christi  v.  Woessner,  58  Tex. 
463;  and  see  State  v.  McCauIey,  15 
Cal.  430;  Hoppikus  v.  State  Commrs., 
16  Cal.  249;  People  v.  Pacheco  Co.,  27 
Cal.  207.  And  in  Laycock  v.  Baton 
Rouge,  35  La.  An.  475,  it  was  held 
that  a  statute  prohibiting  municipal 
corporations  from  contracting  any  debt 
or  pecuniary  liability  without  adopting 
an  ordinance  and  providing  in  it  the 
means  of  paying  principal  and  interest 
of  the  debt  contracted,  was  not  applica- 
ble to  a  demand  for  gas  supplied  to  a 
city,  such  demand  being  one  of  the  cur- 
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cases  adopt  a  contrary  view,  and  hold  that  a  city  cannot  incur 
any  liabihty  even  for  its  ordinary  expenses  after  the  constitu- 
tional limit  has  been  reached.'  See  {e)  Contracts  for  Water 
AXD  Lighting,  post. 

(d)  Claims  A  risi7ig  iijr  Z'f/zV/^,— A  municipality  cannot  escape 
liability  for  an  obligation   arising  ex  delicto,  by  pleading  that   its 


rent  expenses  of  the  city  and  payable 
out  of  the  current  revenues  of  the  year 
in  which  the  liability   was  contracted. 

Power  to  provide  for  the  expense 
attendant  upon  the  maintenance  of 
municipal  government  is  necessary'  to 
preserve  its  existence.  Law  v.  People, 
87III.3S5. 

Although  the  issue  of  warrants  for 
current  expenses  of  the  city  which  do 
not  exceed  the  current  revenues  derived 
from  taxation,  is  not  the  creation  of  a 
debt  prohibited  by  §  5,  art.  11,  of  the 
Texas  constitution,  which  provides  that 
no  debt  shall  ever  at  any  time  be  cre- 
ated bj'  any  city  unless  provision  is 
made  for  the  collection  of  a  tax  suffici- 
ent for  the  pavnient  of  interest  and  of 
a  sinking  fund  of  two  per  cent.,  a.  note 
or  obligation  of  a  city  given  in  payment 
of  materials  connected  with  water- 
works belonging  to  the  city  and  pay- 
able with  interest  two  years  after  date, 
is  not  part  of  the  current  expenses  of 
the  city,  and  is  within  the  prohibition 
contained  in  the  constitution.  Terrell 
V.  Dissaint,  71  Tex.  770. 

Construction  of  Sidewalks. — In  Hitch- 
cock V.  Galveston,  96  U.  S.  341,  and 
Galveston  v.  Loonie,  54  Tex.  517,  it  is 
held  that  the  provision  in  the  charter 
of  that  city,  that  it  should  not  borrow 
over  $50,000  for  general  purposes,  does 
not  prohibit  it  from  incurring  an  in- 
debtedness exceeding  that  amount  for 
the  construction  of  sidewalks.  The 
courts  held  that  this  latter  was  not 
a  general,  but  a  special,  purpose. 

1.  By  section  12,  article  9,  of  the 
Illinois  constitution  of  1870,  a  city  or 
other  municipal  cbrporation  is  ab- 
solutely prohibited  from  becoming  in- 
debted, in  any  manner  or  for  any 
purpose  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  etc. 
Under  this  provision,  when  such  munici- 
pality shall  have  reached  the  limit 
prescribed  by  the  constitution,  it  is  pro- 
hibited from  making  any  contract 
whereby  an  indebtedness  is  created, 
even  for  the  necessary  current  expenses 
in  the  administration  of  the  affairs  and 


government  of  the  corporation.  Prince 
V.  Quincyj  105  III.  13S;  2  Am.  &  Eng. 
Corp.  Cas.  66;  44  Am.  Rep.  485; 
Springiield  v.  Edwards,  84  111.  626; 
Law  V.  People,  87  111.  385;  Fuller  v. 
Chicago,  89  111.  282;  Prince  v.  Quincy, 
128  111.  443;  26  Am.  &  Eng.  Corp.  Cas. 
494;  Fuller  V.  Heath,  89  111  297;  Sack- 
ett  V.  New  Albany,  88  Ind.  473;  45 
Am.  Rep.  467. 

It  is  not  easy  to  reconcile  the  doctrine 
of  these  cases  with  a  decision  in  which 
it  was  held  that  the  contract  of  a  munici- 
pal corporation  to  take  gas  at  a  speci- 
fied yearly  price,  for  a  period  of  thirty 
years,  was  not  prohibited  when  the 
yearly  price  was  not  in  excess  of  the 
limit  of  indebtedness,  although  the 
price  for  the  whole  term  was  largely  in 
excess  of  that  limit.  East  St.  Louis  v. 
E.  St.  Louis  G.  L.  &  C.  Co.,  98  111.  415; 
38  Am.  Rep.  97. 

In  Indiana  a  similar  rule  appears  to 
have  been  adopted,  but  subject  to  the 
qualification  that  there  should  be  no 
funds  in  the  treasury  which  may  be 
applied  to  the  payment  of  obligations. 
Sackett  v.  New  Albany,  88  Ind.  473; 
45  Am.  Rep.  467.  Certificates  of  in- 
debtedness issued  to  procure  temporary 
loans  of  money  for  current  expenses 
are  ultra  vires,  if  at  the  time  they  were 
issued  the  debt  of  the  municipality  had 
reached  the  constitutional  limit.  Law 
V.  People,  87  111.  38i;. 

Under  the  provision  of  the  California 
constitution,  that  no  county  shall  in- 
cur any  liability  or  indebtedness,  in  any 
manner,  or  for  any  purpose,  exceeding 
in  any  3'ear  its  annual  revenues,  except 
by  authority  of  a  two-thirds'  vote  of  the 
electors,  each  year's  income  and  reve- 
nue is  intended  to  pay  each  year's 
indebtedness  and  liability,  and  no  in- 
debtedness or  liability  incurred  in  any 
one  year  shall  be  paid  out  of  the  in- 
come or  revenues  of  any  future  year. 
Shaw  V.  Statler,  74  Cal.  258;  San  Fran- 
cisco Gas  Co.  V.  Brickwedel,  62  Cal. 
641;  Schwartz  v.  Wilson,  75  Cal.  502. 

Under  an  act  limiting  the  power  of  a 
city  to  levy  taxes  to  taxes  imposed  for 
the  purpose  of  defraying  "  ordinary 
current  expenses,"  expenses  incurred  in 
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indebtedness  has  already  reached  the  constitutional  limit.* 
Accordingly,  a  municipality  cannot  plead  a  constitutional  limita- 
tion in  defence  to  an  action  for  personal  injuries  caused  by  the 
negligence  of  the  municipal  officers  ;2  to  an  action  to  enforce  a 
liability  arising  from  the  want  of  fidelity  or  the  negligence  of  its 
officers  ;3  to  an  action  on  account  of  injury  caused  by  negli- 
gence in  the  construction  and  maintenance  of  the  gutters  of  its 
streets  ;*  an  action  for  damages  caused  by  a  defective  street  or 
sidewalk,^  or  an  action  to  recover  back  an  illegal  tax  which 
has  been  paid  under  protest.^ 

{e)  Contracts  for  Water  Supply  and  Lighting. — Where  the 
indebtedness  of  a  municipality  has.  reached  the  prescribed  limit, 
it  cannot  enter  into  a  contract  for  the  supply  of  water  for  a  fixed 
annual  sum  if  no  steps  are  taken  to  raise  by  taxation  the  neces- 
sary moneys  to  meet  the  liability  as  it  accrues.''    The  necessity 


erecting  and  fitting  up  necessary  muni- 
cipal offices,  such  as  police  headquar- 
ters, council  chamber,  court  room, 
clerk's  office,  town  hall  and  engine 
house,  are  included  therein.  Rome  v. 
McWilliams,  67  Ga.  106.  But  under 
the  provisions  of  the  Georgia  constitu- 
tion, a  citj  has  no  authority  to  incur  a 
debt  of  $3,000  in  exchanging  an  old  fire 
engine  for  a  new  steam  fire  engine 
before  an  election  has  been  held 
according  to  law.  Hudson  v.  Mari- 
etta, 64  Ga.  286.  Nor  can  a  county 
levy  a  tax  for  incidental  expenses  or 
for  the  purchase  of  iron  safes  without 
the  assent  of  voters.  The  levy  of  a  tax, 
however,  '"for  expenses  of  jails"  is 
valid,  being  equivalent  to  a  levy 
"  to  maintain  and  support  prisoners." 
Spann  v.  Webster  County  Commrs., 
64  Ga.  498. 

1.  People  V.  May,  9  Colo.  404,  410; 
13  Am.  &  Eng.  Corp.  Cas.  307. 

2.  Bloomington  v.  Perdue,  99  111.  329. 

3.  Chicago  v.  Sexton,  115  111.  230. 
In  this  case  the  court  uses  the  following 
language:  "There  is  nothing  new  in 
thus  holding  a  municipality  responsible 
for  the  want  of  fidelity  of  those  who  act 
for  it.  Suits  of  that  kind  are  of  dailj' 
occurrence.  The  liability  thus  imposed 
is  not  within  the  constitutional  and 
statutory  limitations  in  regard  to  the 
creation  of  indebtedness." 

4.  Bartle  v.  Des  Moines,  38  Iowa  414. 

5.  Rice  V.  Des  Moines,  40  Iowa  638. 
By   the    charter   of  the   city    of  San 

Francisco,  it  was  provided  that  "the 
common  council  shall  not  create  nor 
permit  to  accrue  any  debts  or  libilities 
which,  in  the  aggregate  with  all  former 
debts  or  liabilities,  shall  exceed  the  sum 
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of  $50,000  over  and  above  the  annual 
revenue  of  the  cit^',  unless  the  same 
shall  be  authorized  by  ordinance  for 
some  specific  object."  Held,  that  the 
provision  referred  only  to  acts  or  con- 
tracts of  the  city,  and  not  to  liabilities 
which  the  law  might  cast  upon  it;  that, 
notwithstanding  the  provision,  the  city 
was  liable  for  money  paid  to  it  without 
any  consideration  or  by  mistake,  and 
for  damages  for  personal  injuries  caused 
hy  the  neglect  of  the  city  to  keep  its 
streets  in  repair.  McCracken  v.  San 
Francisco,  16  Cal.  591,632. 

6.  Thomas  v.  Burlington,  69  Iowa 
140. 

7.  State  V.  Atlantic  C!ity,  49  N.  J.  L. 
558,  17  Am.  &  Eng.  Corp.  Cas.  592; 
Prince  v.  Quincy,  105  111.  138;  2  Am. 
&  Eng.  Corp.  Cas.  66;  44  Am.  Rep.  785; 
Davenport  v.  Kleinschmidt,  6  Mont. 
502 ;  16  Am.  &  Eng.  Corp.  Cas.  301 ;  East 
St.  Louis  V.  Flannigan,  26III.  App.  449; 
Salem  Water  Co.  v.  Salem,  5  Oreg. 
30;  Buchanan  v.  Litchfield,  102  U.  S. 
278;  Fuller?;.  Chicago,  89  111.  282.  See 
also  Comstock  v.  Syracuse,  5  N.  Y. 
Suppl.  874. 

A  contract  entered  into  by  a  city 
whose  indebtedness  has  already  reached 
the  constitutional  limit,  to  pay  for  a 
supply  of  water  for  fire  purposes  in 
monthly  instalments,  is  within  the  pro- 
hibition of  the  Illinois  Const.,  art.  9,  ^ 
12,  which  declares  that  "  no  municipal 
corporation  shall  become  indebted  in 
any  manner"  bej'ond  a  specified  limit. 
Prince  v.  Quincy,  128  111.  443;  26  Am. 
&  Eng.  Corp.  Cas.  498. 

But  in  Grant  v.  Davenport,  36  Iowa 
396;    Dively  -v.  Cedar   Falls,  27   Iowa 
233,  and   Utica  Water  Co.  v.  Utica,  31 
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for  water  works  constitutes  no  justification  in  excuse  for  the  viola- 
tion of  the  constitution  or  a  statute. ^  But  if  a  city  enters  into  a 
contract  for  Hghting  its  streets  for  a  term  of  years,  the  agreed 
price  therefor  to  be  paid  monthly,  and  the  sum  payable  in  any 
one  year  is  not  in  excess  of  the  limitation,  the  contract  is  not 
prohibited,  although  the  sum  payable  during  the  whole  term 
may  be  in  excess  of  the  authorized  amount  of  indebtedness.^ 
And  where  a  charter  provides  that  money  shall  be  raised  from 


Hun  (N.  Y.)  431.  it  is  held  that  a  con- 
tract entered  into  by  a  citv  for  the  sup- 
ply of  water  for  a  term  of  years  at  a 
iixed  annual  rate,  is  one  relating  to  the 
ordinary  expenses  of  the  city,  and  the 
rate  agreed  to  be  paid  is  not  an  indebt- 
edness  prohibited  by  the  constitution. 

And  under  a  Massachusetts  statute, 
which  enacts  that  towns  shall  not  incur 
debt  except  in  the  manner  prescribed 
by  the  act,  it  was  held  that  a  town  is 
not  restricted  in  its  power  to  contract 
for  a  supply  of  water,  the  consideration 
therefor  to  be  paid  monthly.  The 
court  declared  that  it  was  in  eflFect  a 
cash  transaction  where  the  payments 
were  made  fari  passii  with  the  incur- 
ring of  liability.  Smith  v.  Dedham, 
144  Mass.  177. 

In  Valparaiso  v.  Gardner,  97  Ind.  1, 
the  court  held  that  the  inhibition  of  the 
Indiana  constitution  did  not  appl}'  to 
contracts  for  water  *-o  be  paid  as  the 
water  was  furnished,  provided  it  was 
shown  that  the  contract  price  should  be 
paid  from  the  current  revenues  as  the 
water  was  furnished,  and  without  in- 
creasing the  indebtedness  beyond  the 
constitutional  limit.  Valparaiso  v. 
Gardner,  97  Ind.  i;  49  Am.  Rep.  416. 

An  ordinance  which  authorizes  the 
construction  of  waterworks  within  the 
city,  and  provides  that  thq  city  shall 
have  the  right,  when  its  financial  con- 
dition may  permit,  to  purchase  the 
works,  is  not  an  incurring  of  indebted- 
ness within  the  prohibition  of  the  con- 
stitution. Burlington  Water  Co.  v. 
Woodward,  49  Iowa  58. 

1.  Grant  v.  Davenport,  36  Iowa  402. 

It  has  been  Also  held,  that  where  a 
municipality  under  a  special  charter  is 
limited  in  borrowing  money  to  a  sum 
not  exceeding  t$5,ooo  in  any  one  year, 
for  which  it  may  issue  its  bonds,  and  a 
general  law  is  subsequently  passed  giy- 
ing  all  incorporated  cities  power  to  con- 
struct water  works  without  limit  as  to 
costs  and  to  borrow  money  for  such 
purpose  on  its  bonds,  the  general  law 
Till  operrte  to  repeal  the  provisions  in 


the  charter  only  in  respect  to  indebted- 
ness and  borrowing  of  money  for  con- 
structing and  maintaining  a  system  of 
water  works,  leaving  the  limitations  in 
the  charter  in  force  as  to  the  contract- 
ing of  indebtedness  for  other  purposes. 
And  under  an  "act  to  enable  cities  to 
supply  the  inhabitants  thereof  with 
pure  and  wholesome  water,"  it  has  been 
decided  (the  act  authorizing  the  bor- 
rowing of  the  sum  necessary  to  acquire 
and  construct  the  works)  that  a  muni- 
cipality has  no  right  to  proceed  under 
such  act  where  the  city  charter  confers 
no  authority  to  raise  money  for  water- 
•  works,  and  limits  its  power  to  borrow, 
except  for  the  payment  of  antecedent 
debts  not  to  exceed  the  sum  of  $3,000, 
without  carrying  out  another  provision 
of  its  charter,  which  directs  that  it  shall 
be  lawful  for  the  voters  of  the  city  to 
direct  to  be  raised  by  loan  or  tax,  from 
year  to  year,  such  sum  or  sums  of 
money  as  may  be  deemed  nece'ssary  for 
defraying  the  expenses  of  supplying  the 
city  with  water.  Harnby  v.  Beverly, 
3  E.  Rep.  888. 

2.  East  St.  Louis  v.  East  St.  Louis 
G.  L.  &  C.  Co.,  98  111.  475;  38  Am. 
Rep.  97.  In  Prince  v.  Quincy,  105 
111.  138,  2  Am.  &  Eng.  Corp.  Cas. 
66;  44  Am.  Rep.  785,  this  case  was 
referred  to  and  distinguished.  The 
court  said:  "That  was  a  suit  for  gas, 
and  in  answer  to  the  claim  that  the 
city  had  already,  under  this  provision 
of  the  constitution,  exhausted  its  power 
to  contract  corporate  indebtedness,  it  is 
distinctly  stated  in  the  opinion  in  that 
case  that  it  did  not  affirmatively  appear 
that  at  the  time  the  gas  was  furnished, 
the  city  was  indebted  be3'ond  the  con- 
stitutional limit,  and  hence  a  recovery 
was  permitted."  And  the  same  prin- 
ciple has  been  applied  to  water  con- 
tracts. Dively  v.  Cedar  Falls,  27  Iowa 
233;  Utica  Water  Co.  v.  Utica,  31  Hun 
(N.  Y.)  431. 

Similarly,  where  there  is  an  agree- 
ment to  furnish  gas  for  street  lights, 
payment   to   be  made  monthly  as  the 
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year  to  year  to  defray  the  expense  of  supplying  a  city  with  gas, 
it  has  been  held  that  the  municipal  authorities  could  make  a 
contract  to  continue  for  a  longer  term  than  a  year ;  for  any  other 
construction  would  debar  the  city  from  entering  into  any  con- 
tract on  any  subject  whose  performance  would  endure  beyond  a 
twelvemonth.^ 

(y)  Contracts  Extending  Into  the  Future. — It  is  generally  held 
that  the  prohibition  against  the  creation  of  indebtedness  beyond 
a  certain  amount  extends  to  and  embraces  debts  incurred  to  be 
paid  on  a  future  day,  as  well  as  those  payable  at  once.**  But 
some  courts  have  decided  that  the  obligation  under  a  conti'act  on 
the  part  of  a  municipal  corporation  to  day  for  work  when  and  as 


gas  is  furnished,  no  personal  liability  is 
created,  and  warrants  drawn  for  gas 
furnished  after  the  levy  against  the 
fund  appropriated  for  the  purpose,  are 
valid.  East  St.  Louis  v.  Flannigan,  26 
111.  App.  449. 

But  when  the  charter  provided  that 
the  common  council  should  have  no 
power  "to  contract  debts,  incur  liabili- 
ties, or  make  expenditures  in  any  one 
year  which  should  exceed  the  revenue  ' 
for  the  same  year,  unless  authorized  so 
to  do  by  a  majority  vote  of  the  tax  pay- 
ers," it  was  held  that  a  contract  entered 
into  without  submission  to  the  tax  pay- 
ers for  a  supply  of  water  for  a  term  of 
years,  at  a  cost  per  year  which  would 
not  exceed  the  authorized  levy  of  past 
years,  but  the  aggregate  of  which 
would  exceed  any  such  percentage  as 
could  be  collected  in  any  one  year," 
was  void.  Niles  Water  Works  v. 
Niles,  59  Mich.  311;  11  Am.  & 
Eng.  Corp.  Cas.  299.  "There  would 
be  little  safety,"  said  the  court,  "in 
any  such  restriction,  if  it  could  be 
evaded  by  claims  year  after  year, 
of  the  very  same  thing  which  was 
prohibited  to  be  contracted  for.  As 
this  question  has  been  settled  by  our 
own  decisions,  we  need  not  enquire 
elsewhere.  Detroit  v.  Michigan  Pav- 
ing Co.,  36  Mich.  335;  Detroit^.  Rob- 
inson, 38  Mich.  108." 

1.  Atlantic  City  Water  Works  Co.  v. 
Atlantic  City,  48  N.  J.  L.  378;  15  Am. 
&  Eng.  Corp.  Cas.  327. 

2.  Law  v.  People,  87  111.  385;  Daven- 
port V.  Kleinschmidt,  6  Mont.  502;  16 
Am.  &  Eng.  Corp.  Cas.  301;  Wallace 
V.  San  Jos^,  29  Cal.  180;  Niles  Water 
Works  f.  Niles,  59  Mich.  311,  11  Am. 
&  Eng.  Corp.  Cas.  299;  Salem  Water 
Co.  V.  Salem,  5  Oreg.  29. 

A  debt  payable  in  the  future  is  ob- 
viously no  less  a  debt  than  if  payable 


presently,  and  the  debt  payable  upon  a 
contingency,  such  as  the  rendering  of 
some  service  or  the  delivery  of  prop- 
erty, etc.,  is  some  kind  of  a  debt, 
and  therefore  within  the  prohibi- 
tion. If  a  contract  or  undertaking 
contemplates  in  any  contihgencj'  a  lia- 
bility to  pay  when  the  contingency 
occurs  the  liability  is  absolute — the 
debt  exists,  and  it  differs  from  a  present 
unqualified  promise  to  pay  orAy  in  the 
manner  by  which  the  indebtedness  was 
incurred.  City  of  Springfield  v.  Ed- 
wards, 84  111.  626. 

A  contract  by  which  a  city  agrees  to 
pay  a  definite  amount  of  money  on  the 
completion  of  certain  water  works,  cre- 
ates a  debt  against  the  city  for  the 
amount  to  be  so  paid  from  the  time  of 
execution  of  such  contract.  Culbertson 
11.  Fulton,  127  111.  30.  In  this  case, 
Magruder,  J.,  said:  "It  cannot  be 
said  that  the  indebtedness  did  not 
come  into  being  until  the  work  was 
completed  and  accepted  by  the  city. 
The  city  bound  itself  to  pay  for  the 
work  when  it  should  be  completed,  and 
could  be  compelled  to  do  so  if  the  work 
should  be  done  according  to  the  con- 
tract." 

And  where  the  indebtedness  of  a 
city  was  restricted  to  $50,000,  an  issue 
of  bonds  for  ,$300,000  by  such  city  was 
held  to  be  invalid,  notwithstanding  the 
fact  that  the  bonds  were  not  payable 
for  20  years  and  the  yearly  tax  levied 
with  interest  upon  them  would  not  ex- 
ceed $50,000  annually.  Coulson  v. 
Portland,  Deady  (U.  S.)  481, 

Damages  for  Breach  of  Contract. — 
When  a  city  has  entered  into  a  con- 
tract for  a  public  improvement  and  the 
indebtedness  incurred  thereon  increases 
the  debt  of  the  city  beyond  the  consti- 
tutional limit,  damages  for  a  breach  of 
contract  by  the  city  cannot  be  recov- 
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it  should  be  performed,  in  the  future,  does  not  constitute  indebted- 
ness within  the  meaning  of  the  prohibition  until  the  actual  per- 
formance of  the  work.^ 

{g)  Miscellaneous  Indebtedness. — ^The  issue  of  bonds  by  a  city 
for  the  purpose  of  erecting  improvements — e.  g.,  water  works — 
from  which  it  is  expected  the  city  will  "derive  a  revenue,  is  an 
indebtedness  within  the  meaning  of  the  limitation,  notwithstand- 
ing the  city  will  acquire  valuable  property  which  will  be  equal  to 
the  amount  of  the  loan  and  productive  of  revenue.*  And  if  the 
indebtedness  has  reached  the  limit,  a  city  cannot  enter  into  an 
agreement  to  pay  a  stated  sum  as  rent  for  a  market-house,  if  its 
annual  revenues  are  insufficient,  over  and  above  the  interest  of 


ered.  Dlirew  v.  Altoona,  121  Pa.  St. 
401. 

1.  Dively  V.  Cedar  Falls,  27  Iowa»227. 

In  Weston  v.  Syracuse,  17  N.  Y.  no, 
a  municipality  entered  into  a  contract 
to  grade  and  pave  a  street.  The  con- 
tract was  dated  ]u\y  5,  1S85,  and  the 
work  was  to  be  performed  within  one 
year,  the  time  of  completion  being 
thereby  extended  beyond  the  existing 
political  year.  Held,  that  this  contract 
did  not  violate  provisions  of  the  charter 
which  prohibited  any  expenditure  with- 
in the  year  beyond  the  amount  author- 
ized to  be  raised  to  defray  all  expenses 
of  the  city,  including  all  debts  due 
from  it,  and  that  the  contract  did 
not  create  a  debt  within  the  sense  of 
that  provision  until  the  service  was 
performed  and  the  contractor  was  en- 
titled to  be  paid. 

But  see  Burlington  Water  Co.  v. 
Woodward,  49  Iowa  62,  where  the 
court  say:  "It  is  believed  the  consti- 
tution applies,  not  only  to  a  present  in- 
debtedness, but  also  to  such  as  is  pay- 
able on  a  contingency  at  some  future 
day,  or  which  depends  on  some  contin- 
gency before  a  liability  is  created.  But 
it  must  appear  that  such  contingency 
is  sure  to  take  place,  irrespective  of  any 
action  taken  or  option  exercised  by  the 
city  in  future.  That  is,  if  a  present  in- 
debtedness ^s  incurred  or  obligations 
assumed,  which,  without  further  action 
on  the  part  of  the  city,  have  the  effect 
to  create  an  indebtedness  at  some 
future  day,  such  are  within  the  inhibi- 
tion of  the  constitution.  But  if  the 
fact  of  the  indebtedness  depends  upon 
some  act  of  the  city,  or  upon  its  vo- 
lition, to  be  exercised  or  determined  at 
some  future  date,  then  no  present  in- 
debtedness is  incurred,  and  none  will 
be  until  the  period  arrives,  and  the  re- 
quired act  or  option  is  exercised,  and 


from  that  time  only  can  it  be  said  there 
exists  an  indebtedness." 

2.  Scott  V.  Davenport,  34  Iowa  20S. 
Chief  Justice  Miller  said:  "But 
the  fact  that  the  property,  for  which 
the  debt  is  contracted,  is  valuable,  and 
a  source  of  profit  or  revenue,  does  not 
remove  or  change  the  oharacter  of  the 
indebtedness,  the  purchaser,  having 
become  bound  to  pa^',  has  incurred  an 
indebtedness  which  he  may  be  com- 
pelled to  pay.  Being  thus  bound,  he  is 
in  debt,  na  matter  what  amount  of 
property  he  may  have  received  in  con- 
sideration for  his  obligation.  He  has 
become  indebted  for  its  purchase.  The 
case  of  Dively  v.  Cedar  Falls,  27  Iowa 
227,  referred  to  by  counsel  for  appel- 
lant, does  not  sustain  their  view.  The 
court  there  decided  that  where  a  mu- 
nicipal corporation  issued  warrants  or 
orders  for  the  payment  of  monej',  di- 
rected to  an  officer  of  the  same  cor- 
poration, in  an  amount  larger  than  five 
per  centum  of  the  taxable  property 
within  the  corporation,  such  issue  of 
warrants  was  not  a  violation  of  the 
section  of  the  constitution  above  set 
out,  when  the  corporation  had  at  the 
same  time  the  means  in  its  treasury  to 
meet  the  warrants.  In  such  case,  the 
issue  of  the  warrants  amounted  to  no 
more  than  a  direction  by  the  corpora- 
tion to  its  treasurer  to  pay  out  the 
money,  then  in  the  treasury,  upon  the 
warrants.  The  warrants  were  not  ob- 
ligations to  pay  money  that  the  cor- 
poration expected  to  realize  from 
property  purchased.  The  cases  are 
essentially  different.  In  this  case  the 
issue  of  the  bonds  would  create  an  in- 
debtedness which  the  city  would  be 
bound  to  pay.  They  are  not  in  the  na- 
ture of  orders  on  its  treasury,  nor  is  it 
claimed  that  if  they  were  the  money 
is  there  to  pay  them." 
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its  indebtedness  and  the  ordinary  expenses  of  the  city,  to  meet 
the  rent  proposed  to  be  paid.^ 

Where  municipahties  have  incurred  indebtedness  equal  to  the 
amount  permitted  by  the  limitation,  it  has  been  held  that  the 
following  contracts  were  invalid,  viz  :  a  contract  for  the  grading 
of  streets  ;^  a  contract  by  a  county  for  the  building  of,  a  court- 
house ;^  a  contract  for  the  construction  of  a  wagon  road  ;*  and 
a  contract  for  remodeling  and  building  additions  to  a  court- 
house.^ But  a  contract  made  by  a  city  whose  indebtedness  has 
already  reached  the  constitutional  limit,  by  which  a  contractor 
agrees  to  construct  a  sewer,  and  to  accept  in  payment  of  the  con- 
tract price  certificates  assessing  the  benefits  against  the  property 
benefited,  does  not  create  any  liability  on  the  part  of  the  munici- 
pality, and  is  not  within  the  constitutional  prohibition.** 

If  a  contract  made  by  a  city  is  not  prohibited  by  the  constitu- 
tion, such  city  is  authorized  to  issue  its  bonds  in  satisfaction  of  the 


1.  Appeal  of  City  of  Erie,  91  Pa.  St. 
398.  The  constitution  of  Pennsylvania 
provides  that  the  debt  of  any  city  shall 
never  exceed  a  fixed  limit.  The  city  of 
Erie,  after  its  debt  had  reached  that 
limit,  made  a  contract  for  the  erection 
of  a  market  house  for  the  use  of  the 
city,  tor  which  the  city  "was  to  pay  the 
owner  an  annual  rent,  calculated  at  six 
per  cent,  on  the  cost  of  the  building  and 
the  value  of  the  land,  for  a  period  of 
twenty-five  years,  during  which  the 
city  had  liberty  to  purchase  the  prop- 
erty. This  contract  was  held  to  cre- 
ate a  debt  within  the  meaning  of  the 
constitutional  prohibition. 

2.  French  v.  Burlington,  42  Iowa 
614.  Comfare  Hitchcock  v.  Galves- 
ton, 96  U.  S.  341. 

Implied  Indebtedness — Court  of  Equity. 
— A  provision  in  a  State  constitution 
that  municipal  corporations  shall  not 
become  indebted  in  any  manner  nor  for 
any  purpose  to  an  amount  exceeding 
five  per  cent,  of  the  taxable  property 
therein,  for  bids  implied  as  well  as  ex- 
press, indebtedness,  and  is  as  binding  on 
a  court  of  equity  as  on  a  court  of  law. 
Litchfield  v.  Ballou,  114  U.  S.  igo;  7 
Am.  &  Eng.  Corp.  Cas.  373. 

3.  Hebard  v.  Ashland  Co.,  55  Wis. 
1415,  holding  that,  under  section  3,  article 
II,  of  the  State  constitution,  where  a 
county  is  already  indebted  in  a  sum  ex- 
ceeding five  per  centum  of  the  value  of 
the  taxable  property  therein,  it  cannot 
incur  a  further  indebtedness  for  build- 
ing a  court  house,  or  for  any  other  pur- 
pose; and  a  tax  levied  to  pay  such 
further  indebtedness  is  void. 

4.  People  1'.  Johnson,  6  Cal.  499. 


5.  Book  V.  Earl,  87  Mo.  246. 
Meaning    of    "Indebtedness." — In   a 

well-considered  case,  the  Supreme  Court 
of  Indiana  review's  all  the  Iowa  and  Il- 
linois cases  and  many  others,  and  says: 
"By  'indebtedness,'  in  this  connection, 
we  mean  an  agreement  of  some  kind 
by  the  city  to  pay  money,  where  no 
suitable  provision  has  been  made  for 
the  prompt  discharge  of  the  obligation 
imposed  by  the  agreement.  It  was  ob- 
viously the  intention  of  the  legislature, 
in  submitting,  and  of  the  people  in 
adopting,  the  thirteenth  article  of  the 
constitution,  to  arbitrarily  restrict  the 
power  of  municipal  corporations  to 
contract  debts  to  a  limited  per  centum 
of  their  taxable  property',  and  to  re- 
quire, when  that  limit  of  indebtedness 
has  been  reached,  that  such  corpora- 
tions shall  be  prepared  to  paj'  for  what- 
ever value  they  may  obtain,  without 
the  inconvenience  of  any  further  in- 
debtedness for  anj'  purpose  whatever." 
Sackett  v.  City  of  New  Albany,  88 
Ind.  473;  2  Am.  &  Eng.  Corp.  Cas.  85; 
45  Am.  Rep.  467. 

Claim  of  Another  County. — The  con- 
stitutional inhibition  against  any  po- 
litical division  of  the  State  becoming 
indebted  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  income  and 
revenue  of  that  year  does  not  apply  to 
a  claim  against  a  county  for  keeping 
and  transporting  its  prisoners  by  the 
sheriff  of  another  county,  under  Rev. 
Stat.  Mo.,  §  6090.  Potter  v.  Douglass 
Co.,  87  Mo.  239;  13  Am.  &  Eng.  Corp. 
Cas.  656. 

6,  Davis  V.  Des  Moines,  75  Iowa  500. 
It  was,  however,  held  in  Baltimore  v. 
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obligation  created  thereby.^  And  where  a  judgment  against  a 
city  has  been  recovered  for  an  obligation  which  is  not  within  the 
constitutional  prohibition,  the  city  may  issue  its  bonds  in  satisfac- 
tion thereof.^  Neither  the  issue  of  new  bonds  for  the  payment 
of  a  pre-existing  debt  and  accrued  interest,  nor  the  execution  of 
coupons  for  the  interest  yet  to  accrue  on  such  pre-existing  debt, 
is  the  creation  of  a  new  indebtedness,  nor  the  increase  of  an  old 
one  within  the  prohibition. ^ 

A  constitutional  provision  prohibiting  municipalities,  whose 
debt  has  reached  the  limit,  from  contracting  any  further  liability, 
will  not  prevent  a  municipality,  whose  indebtedness  is  actually  or 
nominally  up  to  the  constitutional  limit,  from  contracting  for  the 
services  of  an  agent  or  attorney  to  contest  the  validity  of  any  part 
of  the  indebtedness,  or  to  secure  a  reduction  of  the  amount  thereof.* 

5.  Computation  of  Indebtedness. — In  ascertaining  the  amount  of 
a  municipality's  indebtedness,  bonds  issued  in  aid  of  a  railroad 
are  to  be  included  among  its  liabilities.^  And  although  there 
may  be  a  sum  in  the  city  treasury  which  can  be  applied  only  to 


Gill,  31  Md.  375,  that  a  transaction  by 
which  a  municipality  pledged  railroad 
stock  belonging  to  it  as  security  for  an 
advance,  was  the  incurring  of  a  debt, 
notwithstanding  a  stipulation  that  the 
parties  furnishing  the  money  should 
look  for  its  repayment  exclusively  to 
the  stock  pledged,  and  that  the  city 
should  not  be  responsible  for  any  deficit. 

1.  Tucker  v.  Raleigh,  75  N.  Car.  367. 

2.  Siou*  City  V.  Weare,  59  Iowa  95. 

3.  Powell  V.  Madison,  107  Ind.  106. 
Nor  was  the  prohibition  intended  to 

prevent  a  municipality  whose  indebted- 
ness was  actually  or  nominally  up  to 
the  constitutional  limit,  from  contract- 
ing for  the  services  of  an  agent  or  at- 
torney to  contest  the  validity  of  any 
part  of  this  indebtedness  or  to  secure  a 
reduction  thereof,  and  an  agreement  by 
such  municipality  to  pay  an  agent  a 
percentage  upoii  the  reduction  of  the 
city  debt  under  any  compromise  ef- 
fected by  him,  is  valid  and  may  be  en- 
forced. Logansport  v,  Dykeman,  116 
Ind.  15.  But  where  a  State  bought 
stock  of  a  railroad  company  and  gave 
its  bonds  in  payment  of  the  subscrip- 
tion price,  it  was  held  that  this  was  the 
incurring  of  a  new  deb}:,  although  the 
statute  authorizing  the  subscription 
provided  that  the  railroad  company 
should  release  the  State  from  an  under- 
taking to  guarantee  certain  mortgage 
bonds.  The  court  declared  that  the 
transaction  was  not  in  any  just  sense 
a  redemption  of  the  guarantee.  Before 
the  issue  of  the  bonds  there  was  no 
debt;    there   was    no   fixed    obligation; 


and  no  strong  reason  to  believe  that  the 
promise  of  the  guarantor  would  ripen 
into  any  absolute  debt.  Williams  r,'. 
Louisiana,  103  U.  S.  637;  3  Am.  & 
Eng.  R.  Cas.  128. 

Exchange  of  Bonds.— If  an  stct  author- 
izing the  issue  of  bonds  declares  that 
they  may  be  exchanged  for  bonds  al- 
ready issued,  and  when  so  exchanged 
shall  be  deemed  to  be  a  continuation  of 
the  liability  created  under  the  latter 
bonds,  the  issue  of  such  new  bonds  is 
not  the  creation  of  a  new  debt,  and  the 
county  commissioners  in  levying  taxes 
for  the  payment  of  the  same  are  not  re- 
stricted to  the  limits  of  taxation  fixed 
by  a  constitution  which  was  adopted 
subsequent  to  the  issue  of  the  original 
bonds  Blanton  v.  McDowell  Commrs. 
loi  N.  Car.  532. 

4.  An  agreement  by  a  city  whose  in- 
debtedness has  reached  the  constitu- 
tional limit  to  pay  an  agent  a  percent- 
age upon  the  reduction  of  the  city  debt 
under  any  compromise  effected  by  him, 
is  valid  and  will  be  enforced,  Logans- 
port  V.  Dj'keman,  116  Ind.  15. 

A  statute  prohibiting  municipal  cor- 
porations from  contracting  any  debt  or 
pecuniary  liability  without  adopting  an 
ordinance  and  providing  in  it  the  means 
of  paying  the  principal  and  interest  of 
the  debt  contracted,  does  not  apply  to 
contingent  expenses  such  as  the  fees  of 
an  attorney  employed  by  a  city  to  re- 
lieve it  from  financial  embarrassment. 
Talbot  V,  Iberville,  24  La.  An.  135. 

5.  Where  the  amount  of  bonds  which 
a   city  is  authorized  to  issue  to  pay  off 
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the  payment  of  certain  outstanding  bonds,  such  amount  cannot 
be  deducted  from  the  amount  of  indebtedness  in  determining 
the  power  of  the  city  to  incur  further  HabiHties.^  But  interest 
coupons  attached  to  bonds  are  not  to  be  included.^ 

In  estimating  the  amount  of  indebtedness,  uncollected  taxes 
and  the  levy  for  the  current  year  are  not  to  be  deducted.*  The 
fact  that  a  proposition  to  issue  bonds  is  based  upon  an  assess- 
ment which  was  sufficient  to  authorize  the  issue,  does  not  invali- 
date the  bonds,  if  at  the  time  of  the  election  the  assessed  valua- 
tion has  been  so  reduced  as  to  make  void  the"  issue.* 

6.  Anticipation  of  Revenues. — Notwithstanding  the  fact  that  the 
indebtedness  of  a  municipality  has  reached  the  limit  prescribed, 


its  existing  indebtedness,  incurred  in 
making  public  improvements,  erecting 
buildings,  improving  streets.,  etc.,  is 
limited  to  six  per  cent,  of  the  value  of 
the  city's  taxable  property,  in  ascertain- 
ing the  amount  of  bonds  outstanding 
those  issued  in  aid  of  a  railroad  are  to 
be  included,  and  a  sum  of  money  in  the 
city  treasury  applicable  to  the  bonds 
could  not  properly  be  deducted.  Wax- 
ahachie  v.  Brown,  67  Tex.  519;  17  Am. 
&  Eng.  Corp,  Cas.  34S. 

1.  Waxahachie  v.  Brown,  67  Tex. 
519;  17  Am.  &  Eng.  Corp.  Cas.  348. 

2.  Durant  v.  Iowa  Co.,  Woolw.  (U. 
S.)  69. 

In  ascertaining  the  amount  of  dona- 
lions  already  made  by  a  county,  includ- 
ing its  subdivisions,  to  railroads  or 
other  works  of  internal  improvements, 
for  the  purpose  of  seeing  whether  an- 
other proposed  donation,  aggregated 
with  those  already,  made,  would  be 
within  the  statutory  limit  of  10  per 
cent,  of  the  assessed  valuation  of  the 
county,  unpaid  interest  due  on  such 
previous  donations  should  not  be  con- 
sidered. Jones  V.  Hurlburt,  13  Neb.  125. 

3.  Council  Bluffs  v.  Stewart,  51  Iowa 

385- 

But  uncollected  taxes  and  special  as- 
sessments may  be  regarded  as  available 
for  current  expenses  up  to  the  time  of 
the  annual  tax  sale,  but  after  that  time 
the  city  must  prove  that  they  have  anj' 
value  before  they  wHl  be  included  in 
determining  the  power  of  the  city  to 
make  a  contract  for  necessary  supplies. 
French  v.  Burlington,  42  Iowa  614. 

4.  The  assessed  valuation  of  the  city 
of  S  in  the  year  1887  was  $190,493;  and 
in  June,  1888,  the  council  of  said  city 
submitted  to  the  voters  thereof  a  prop- 
osition to  issue  $20,000  in  bonds  to  con- 
struct water  works,  the  tax  being  limit- 
ed to  seven  mills  on  the  dollar  of  the 


assessed  valuation.  The  election  was 
held  on  the  sixth  day  of  July,  1888,  the 
necessary  majority  being  in  favor  of 
the  issuing  of  the  bonds,  but  at  the  time 
of  the  election  the  valuation  of  property 
in  said  city,  as  returned  by  the  assessor, 
was  reduced  to  $158,541.  Held,  that 
the  issue  of  $20,000  in  hionds  was  in  ex- 
cess of  the  power  conferred,  and  that 
such  bonds  were  unauthorized.  State 
V.  Babcock,  24  Neb.  640. 

Date  of  Valuation  of  Taxable  Property. 
— An  indebtedness  was  incurred  Au- 
gust 15th,  1887.  The  equalized  value  of 
assessable  property  of  a  municipality 
was  not  arrived  at  by  the  State  board 
of  equalization  until  October  ist,  1887. 
Held,  that  the  validity  of  the  contract 
must  be  determined  by  the  value  of  the 
taxable  property  as  assessed  for  the 
year  1886,  and  not  for  the  year  1887. 
Culbertson  v.  Fulton,  127  111.  30. 

By  the  Iowa  constitution  the  limit  of 
indebtedness  is  fixed  by  reference  to  the  ■ 
last  State  and  county  "tax  list."  The 
assessment  roll  for  the  current  year 
had  been  filed  with  the  county  auditor, 
having  been  equalized  by  the, township 
board  of  equalization,  prior  to  a  vote 
authorizing  the  issue  of  bonds.  The 
tax  lists  themselves  were  not  completed 
until  after  the  voting  of  the  bonds. 
Held,  that  the  validity  of  the  vote  was 
to  be  determined  by  the  tax  lists  of  the 
preceding  year,  although  the  assess- 
ment rolls  iiad  been  made  up  previously 
to  the  vote.  Wilkinson  v.  Van  Orman, 
70  Iowa  230. 

Local  Assessment  the  Guide.— The 
Illinois  constitution  provides  that 
counties  shall  not  contract  indebted- 
ness in  excess  of  five  per  cent,  of 
the  taxable  property  ascertained  by 
the  "last  assessment  for  State  and 
county  taxes  previous  to  the  incurring 
of  such  indebtedness."     Held,  that  the 
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revenues  may  be  appropriated  in  anticipation  of  receipt. *  But 
the  only  manner  in  which  revenue  already  levied  and  to  be  col- 
lected can  be  anticipated  by  a  city  without  becoming  indebted, 
is  by  the  drawing  of  a  warrant  after  the  tax  has  been  levied,  which 
will  have  the  legal  effect  and  operate  as  a  contract  between  the 
corporation  and  the  person  receiving  it,  that  the  city  shall  thereby 
incur  no  liability.  If,  the  city  incurs  any  liability  thereby,  it 
incurs,  either  absolutely  or  contingently,  a  debt.  The  effect  of 
the  warrant  must  be  to  impose  the  duty  upon  the  proper  officers 
to  collect  and  pay  over  the  taxes  in  accordance  with  the  appro- 
priation, and  the  remedy  for  any  failure  in  that  regard  must  be 
against  the  officers  and  not  against  the  corporation.**  But,  while 
the  revenues  which  are  absolutely  certain  to  be  received  by  the 
collection  of  taxes  may,  to  some  extent,  at  least,  be  anticipated,  the 


limit  of  indebtedness  is  to  be  ascer- 
tained by  reference  to  the  assessments 
made  by  the  local  assessors,  and  not  by 
reference  to  the  "equalized  valuation" 
fixed  by  the  State  board  of  equalization. 
People  V.  Hamill  (111.),  22  Am.  &  Eng. 
Corp.  Cas.  39. 

Offices  and  occupations,  except  the 
salaries  of  law  judges,  are  taxable  prop- 
erty, within  the  meaning  of  the  Penn- 
sylvania constitutional  provision  that 
municipalities  shall  not,  without  con- 
sent of  the  electors,  increase  their  in- 
debtedness more  than  two  per  cent,  on 
the  assessed  value  of  taxable  property. 
Brown's  Appeal,  iii  Pa.  St.  72;  11  Am. 
&  Eng.  Corp.  Cas.  471. 

1.  State  -v.  Parkinson,  5  Nev.  15; 
East  St.  Louis  v.  Flannigan,  26  111. 
App.  449;  State  V.  McCauley,  15  Cal. 
430;  People  V.  Brooks,  16  Cal.  i ;  People 
V.  Pacheco,  27  Cal.  171;;  Grant  v.  Dav- 
enp'ort,  36  Iowa  396;  People  v.  Maj',  9 
Colo.  404,  411;  Springfield  v.  Edwards, 
84  111.  626;  Law  V.  People,  87  111.  385, 
399;  Fuller  V.  Heath,  89  111.  296. 

Thus,  an  act  directing  the  State 
treasury  to  set  apart,  from  the  first 
moneys  coming  into  the  general  fund, 
a  specific  sum  as  a  legislative  fund,  and 
which  requires  the  State  treasurer  to 
draw  his  warrant  on  said  fund  in  fa- 
vor of  the  members  and  attaches  of  the 
legislature,  does  not  create  an  indebted- 
ness within  the  meaning  of  the  State 
prohibition;  and  it  is  not  necessary  to 
the  validity  of  such  statute  that  funds 
to  meet  the  appropriation  should  be  in 
the  treasurj'.  State  v.  Parkinson,  5 
Nev.  17.  So,  too,  a  statute  which  au- 
thorizes commissioners  to  contract  for 
the  erection  of  a  building,  and  appropri- 
ates for  that  purpose  the  requisite  sum, 
thus  anticipating  the  expenses  of  any 


liability  on  the  part  of  the  State,  is  not 
within  the  prohibition  against  increas- 
ing the  indebtedness  of  the  State  be- 
yond a  specified  'sum.  Koppikus  v. 
State  Capitol  Commrs.,  16  Cal.  248. 
And  a  statute  which  authorizes  the  col- 
lection of  a  special  tax,  and  appropri- 
ates and  sets  apart  the  moneys  derived 
therefrom  for  the  payment  of  coupons 
on  bonds  issued  by  railroad  companies, 
does  not  create  a  debt  within  the  mean- 
ing of  the  constitutional  prohibition. 
People  V.  Pacheco,  27  Cal.  175.  But  a 
statute  authorizing  commissioners  to 
contract  for  the  erection  of  a  public 
building  is  invalid  if  it  fails  to  make 
provision  simultaneously  for  the  pay- 
ment of  the  cost.  Nougues  t.  Doug- 
lass, 7  Cal.  65.  And  a  contract  binding 
the  State  to  pay  specific  sums  at  certain 
dates  without  revenue  provided  or  ap- 
propriations made  to  meet  such  sums, 
is  within  the  constitutional  provision. 
State  V.  Medberry,  7  Ohio  St.  522. 

2.  Springfield  v.  Edwards,  84  111.  626; 
Law  V.  People,  87  111.  385,  399.  The 
warrant  drawn  against  the  taxes  levied 
must  virtually  operate  as  an  assign- 
ment without  imposing  any  liability 
upon  the  corporation.  Law  v.  People, 
87  111.  385,  400.  See  also  People  -v. 
May,  9  Colo.  404,  412. 

A  warrant  upon  a  county  treasurer 
issued  after  the  constitutional  limit  has 
been  reached  which'  is  general  in  form, 
and  does  not  purport  to  be  payable 
from  any  particular  fund,  or  out  of  the 
revenue  from  the  taxes  of  an3'  specified 
3'ear,  is  simply  an  evidence  of  indebted- 
ness within  the  meaning  of  the  consti- 
tutional prohibition.  People  v.  May,  9 
Colo.  404,  413. 

A  warrant  addressed  to  the  city 
treasurer,   directing  him  to  pay  to  the 
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rule  should  not  be   so   far  relaxed  as  to  impair  the  force  of  the 
constitutional  provision,  or  nullify  its  spirit. ^ 

7.  Validity  of  Part  of  Indebtedness. — Generally  only  that  part  of 
the  indebtedness  incurred  which  exceeds  the  constitutional  limit- 
ation will  be  held  void.^  And  a  judgment  may  be  recovered  for 
bonds  first  delivered  up  to  the  amount  authorized.*     If,  however, 


creditor  or  bearer,  a  certain  sum  and 
charge  to  the  appropriation  for  a  cer- 
tain department,  is  an  evidence  of  city 
indebtedness  and  not  an  anticipation  of 
the  taxes  levied  for  that  year  to  operate 
as  an  anticipation.  The  warrant  should 
be  specifically  drawn  against  the  un- 
collected taxes  of  the  particular  year 
and  fund  to  which  the  money  was  ad- 
vanced, and  not  against  the  general 
fund  or  other  funds  in  the  treasury. 
Fuller  7).  Chicago,  89  III.  282. 

A  (Certificate,  which  bears  that  a  per- 
son has  advanced  'to  the  city  a  certain 
sum  to  meet  the  current  expenses  of  the 
year,  for  which  an  appropriation  has 
been  made,  and  that  such  sum  will  be 
paid  to  the  lender  at  the  office  of  the  city 
treasury  with  interest  out  of  the  taxes 
levied  for  said  fiscal  year,  said  tax  levy 
having  been  heretofore  actually  made, 
and  ordering  of  the  city  treasurer  to 
make  payment  and  charge  the  general 
appropriation  fund,  is  an  evidence  of 
corporate  indebtedness,  and  constitutes 
an  obligation  of  the  city  within  the 
meaning  of  the  constitutional  limita- 
tion, its  payment  not  being  limited 
solely  to  taxes  levied  for  the  particular 
fund.     Fuller  v.  Chicago,  89  111.  282, 

Where  warrants,  which  on  their  face 
appropriate  taxes  levied  to  their  pay- 
ment, are  issued  after  the  limit  of  in- 
debtedness has  been  reached,  the}'  are 
to  be  construed  in  the  same  manner  as 
if  it  were  written  out  on  their  face  that 
no  city  can  make  a  valid  contract  by 
which  it  can  become  indebted  beyond 
the  constitutional  limit,  and  that  even 
for  meeting  its  necessary  current  ex- 
penses no  city  can  anticipate  the  collec- 
tion of  taxes  for  such  purpose,  unless 
the  taxes  for  that  purpose  be  actually 
levied,  and  then  only  by  exchange  of  a 
warrant  drawn  upon  the  proper  fund  to 
be  paid  out  of  the  taxes  when  collected 
for  the  thing  for  which  the  warrant  is 
given,  and  that,  by  making  this  ex- 
change, the  city  cannot  lawful!}'  incur 
any  liability,  but  the  owner  of  the  war- 
rant must  rely  solely  upon  the  ability 
and  fidelit}'  of  the  revenue  officers  in 
the  collection  and  payme.it  of  the 
money  mentioned  in  the  warrant.     Ful- 


ler V.  Heath,  89  111.  296,  309.  A  war 
rant  was  drawn  in  the  following  terms 
in  anticipation  of  the  collection  of  taxes, 
viz:  "From  the  taxes  of  the  year  1887, 
appropriated  and  levied  for  the  police 
department,  when  received  by  you,  pay 

A    B,  or  bearer,  the  sum  of ,  being 

for  services  rendered,  and  payable  out 
of  the  appropriation  for  said  depart- 
ment, and  charge  the  same  to  the  police 
department.  The  taxes  to  be  collected 
for  account  of  this  fund  are  specially 
appropriated,  set  apart  and  pledged  for 
the  amount  of  this  and  all  warrants 
drawn  thereon,  which  warrants  do  not 
exceed  85  per  cent,  of  the  appropriation 
made  therefor."  Held,  that  such  war- 
rant imposed  no  liability  upon  the  city, 
and  was  jiot,  therefore,  an  evidence  of 
indebtedness  within  the  constitutional 
prohibition.  Fuller  v.  Heath,  89  111.  296. 
It  would  appear  that  the  addition  of 
an  interest  clause  to  such  a  warrant 
does  not  have  the  effect  of  bringing  it 
within  the  constitutional  provision. 
State  V.  Parkinson,  5  Nev.  15. 

1.  "When  it  takes  the  revenues  of 
two  years  to  pay  the  indebtedness  in- 
curred in  one  or  previous!}',  we  are  of 
the  opinion  the  constitutional  limitation 
should  be  applied  to  the  contracting  of 
any  further  indebtedness.  If  the  ordi- 
nary revenues  are  not  sufficient  for  the 
payment  of  the  current  expenses,  the 
improvement  of  the  streets  must  be  post- 
poned for  a  time.  The  diver- 
sion of  the  money  was  a  misappropri- 
ation, done  without  the  authority  of  law, 
and  where  the  taxpayer  complains  of 
such  diversion,  we  are  unwilling  to 
sanction  any  such  proceeding.  No 
such  subterfuge  can  be  permitted  to 
prevail  for  the  purpose  of  upholding  an 
otherwise  unconstitutional  indebted- 
ness." French  v.  Burlington,  42  Iowa 
614,  619. 

2.  McPherson  v.  Foster,  43  Iowa 
48;  22  Am.  Rep.  215;  Culbertson  v. 
Fulton,  127  111.  30;  Stockdale  v.  Way- 
land  School  Dist.,  4.7  Mich.  226. 

3.  Daviess  Co.  t).  Dickinson,  117  U. 
S.  657.  Justice  Grax  said:  "Which 
of  the  bonds  are  valid  and  which  in- 
valid .'     We  can  have  no  doubt  that  the 
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it  is  impossible  to  distinguish  the  valid  from  the  invalid  portion 
of  a  debt  secured  by  bonds  the  transaction  involved  in  the 
issue  of  the  bonds  is  to  be  deemed  entire  and  indivisible, 
and  the  whole  issue  will  be  held  invalid.*  If  the  portion  of  a  tax 
within  the  limit  can  be  separated  from  the  portion  that  is  in 
excess  of  the  limit,  the  whole  tax  is  not  void,  but  only  so  much 
of  it  as  is  in  excess  of  the  limit.^  Of  course,  the  fact  that  a  part 
of  the  indebtedness  contracted  by  a  municipality  for  a  certain 
purpose  is  within  the  limit  will  not  legalize  that  portion  of  it 
which  is  in  excess  of  the  limit.' 

8.  Ratification. — Since  a  ratification  can  have  no  greater  force 
than  a  previous  authority,  and  a  municipality  cannot  ratify  what 
it  could  not  have  authorized,  the  payment  of  interest  on  all  the 
bonds  issued  cannot  have  the  effect  of  ratifying  bonds  issued 
beyond  the  lawful  limit.'*  Nor  will  the  express  assent  of  all  the 
inhabitants  of  a  municipality  validate  bonds  issued  in  excess  of 
the  constitutional  limit." 

9.  Estoppel. — The  inhabitants  of  a  city  are  not  estopped  from 
contesting  the  validity  of  bonds  by  standing  by  in  silence  and 
permitting  the  bonds  to  be  issued,  nor  is  the  municipality 
estopped  by  a  knowledge  and  long  acquiescence  in  the  act  of  the 
officers  issuing  them  and  by  the  levy  of  taxes  and  the  payment 
of  interest.®  But  if  municipal  bonds  contain  recitals  which,  upon 
fair  construction,  amount  to  a  representation  that  the  municipal- 
ity's indebtedness,  increased  by  the  amount  of  the  bonds  in  ques- 
tion, is  within  the  constitutional  limit,  the  municipality  will  be 


test  is:  Which  were  first  delivered? — 
if  that  can  be  ascertained,  and  without 
regard  to  the  classification  of  bonds  ac- 
cording to  time  of  payment  in  the  or- 
der of  the  county  court;  for,  as  the 
countj  court  was  authorized  to  deter- 
mine at  what  time  the  bonds  should  be 
payable,  anyone  taking  a.  bond  signed 
by  the  presiding  judge  and  the  clerk, 
and  bearing  the  seal  of  the  county,  had 
the  right  to  presume  that  it  was  valid, 
provided  the  county  court  had  not  al- 
ready issued  bonds  to  the  amount  limit- 
ed by  the  statute  and  hy  the  vote." 
1.  Millerstown  v.   Frederick,  114  Pa. 

St-  435- 

If  a  county  contracts  to  issue  bonds 
as  a  donation  of  a  specific  sum  in  aid  of 
the  construction  of  a  railroad,  the  con- 
tract is  to  be  deemed  entire  and  indivisi- 
ble, although  the  amount  of  the  dona- 
tion is  represented  by  a  number  of 
bonds.  The  whole  donation  is,  there- 
fore, ultra  vires,  and  the  whole  bonds 
are  void,  and  the  jurisdiction  of  a  court 
of  equity  cannot  be  invoked  by  the 
bondholders  for  the  purpose  of  scaling 
down  the  donation  in  so  far  as  it  ex- 
ceeds the  constitutional  limit.     Hedges 


V.     Dixon     Co.,     37    Fed.     Rep.    304. 

2.  Mix  V.  People,  72  111.  241. 

3.  McPherson  v.  Foster,  43  Iowa  48; 
22  Am.  Rep,  215. 

4.  Daviess  Co.  v.  Dickinson,  117  U. 
S.  657. 

5.  McPherson  v.  Foster,  43  Iowa  48; 
22  Am.  Rep.  215. 

6.  jSIcPherson  v.  Foster,  43  Iowa  4S; 
22  Am.  Rep.  215. 

A  Colorado  statute  authorized  county 
commissioners,  upon  vote  of  the  taxpay- 
ers,to  issue  county  bonds  for  the  amount 
of  the  floating  debt  as  ascertained  by 
the  commissioners.  No  reference  was 
made  in  the  statute  to  the  constitutional 
limitation  of  county  indebtedness.  The 
commissioners  of  a  county  declared  the 
amount  of  the  floating  debt  of  the  county 
to  be  $500,000,  and  issued  bonds  to  that 
amounl;,  which  referred  to  the  statute, 
and  which  certified  that  "all  the  provi- 
sions and  requirements  of  said  act  have 
been  fully  complied  with."  The  bonds 
so  issued  exceeded  the  amount  of  the 
constitutional  limitation.  Held,  that 
the  county  was  not  estopped  by  the  re- 
cital ill  the  bonds  to  deny  that  they 
were  invalid  under  the  provisions  of  the 
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estopped  from  disputing  the  truth  of  such  representations  as 
against  a  bona  fide  holder  of  its  bonds.  ^ 

A  county  is  not  estopped  to  deny  the  validity  of  a  bond  on 
the  ground  that  it  was  issued  in  excess  of  the  constitutional  limit, 
by  a  certificate  on  the  back  thereof,  by  the  county  judge,  to  the 
effect  that  it  was  duly  authorized.* 

10.  Bona  Fide  Purchasers. — Since  purchasers  of  municipal  bonds 
are  charged  with  the  duty  of  enquiring  into  the  power  of  the 
corporation  to  issue  them,^  bonds  which  are  issued  in  excess  of 
the  constitutional  limitation  are  invalid  even  in  the  hands  of  a 
bona  fide  purchaser.*    And  where  an  order  has  been  issued  in 


•constitution.  Lake  Co.  v.  Graham,  130 
U.  S.  674;  26  Am.  &  Eng.  Corp.  Cas. 
489.  And  see  Atlantic .  City  Water 
Works  Co.  V.  Read,  50  N.  J.  L.  665;  24 
Am.  &  Eng.  Corp.  Cas.  562. 

1.  Buchanan  v.  Litchfield,  102  U.  S. 
278. 

But  no  recital  in  the  bond  involving 
"the  amount  of  the  assessed  taxable  val- 
uation of  the  property  to  be  taxed  for 
the  payment  of  the  bonds,  can  take  the 
place  of  the  assessment  itself,   for  it  is 
the  amount  fixed   by  reference  to  that 
record   that  is  made  by  the  constitution 
the  standard  for  measuring  the  limit  of 
the    municipal    power.     Dixon   Co.   v. 
Field,    HI.  U.  S.  83;   15  Am.  &  Eng. 
R.     Cas.    595.    Justice     Matthews 
said:  "In  the  present  case  there  was  no 
power  at  all  conferred  to  issue  bonds  in 
excess   of  an  amount  equal   to  ten  per 
cent,  upon  the  assessed  valuation  of  the 
taxable  property  in  the  county.     In  de- 
termining   the    limit    of  power,    there 
were      necessarily      two     factors:     the 
amount   of  the   bonds  to  be  issued,  and 
the  amount  of  the  assessed  value  of  the 
property  for  purposes  of  taxation.    The 
amount  of  the  bonds  issued  was  known. 
It  is  stated  in  the  recital  itself     It  was 
$87,000.    The  holder  of  each  bond  was 
apprised  of  that  fact.     The  amount  of 
the  assessed  value  of  the  taxable  prop- 
erty  in  the  county  is  not  stated;  but, 
ex  vi   termini,  it  was  ascertainable  in 
one  way  only,   and  that  was  by  refer- 
ence to  the  assessment  itself,  a  public 
record,  equally  accessible  to  all  intend- 
ing purchasers  of  bonds,  as  well  as  to 
the  county  officers.     This  being  known, 
the  ratio  between  the  two  amounts  was 
fixed    by   an    arithmetical    calculation. 
No  recital  involving  the  amount  of  the 
assessed  taxable  valuation  of  the  prop- 
erty to  be  taxed  for  the  payment  of  the 
bonds  can  take  the  place  of  the  assess- 
ment itself,  for  it  is  the  amount,  as  fixed 


b3'  reference  to  that  record,  that  is 
made  by  the  constitution  the  standard 
for  measuring  the  limit  of  the  munici- 
pal power.  Nothing  in  the  way  of  en- 
quiry, ascertainment  or  determination 
as  to  that  fact,  is  submitted  to  the 
county  officers.  They  are  bound,  it  is 
true,  to  learn  from  the  assessment  what 
the  limit  upon  their  authority  is,  as  a 
necessary  preliminary  in  the  exercise 
of  their  functions,  and  the  performance 
of  their  duty;  but  the  information  is  for 
themselves  alone.  All  the  world  be- 
sides must  have  it  from  the  same  source, 
and  for  themselves.  The  fact,  as  it  is 
recorded  in  the  assessment  itself,  is  ex- 
trinsic, and  proves  itself  by  inspection, 
and  concludes  '  all  determinations  that 
contradict  it." 

2.  Daviess  Co.  v.  Dickinson,  117  U. 
S.  657. 

3.  McPherson  v.  Foster,  43  Iowa  48; 
22  Am.  Rep.  215.  A  purchaser  ot 
bonds  is  bound  to  take  notice  of  the 
constitutional  limitation  and  of  the 
official  assessment  showing  the  valua- 
tion of  taxable  property  within  the  mu- 
nicipality. Buchanan  v.  Litchfield,  102 
U.  S.  278.  See,  ante,  3.  Notice  of 
Limitation. 

4  Daviess  Co.  v.  Dickinson,  117  U. 
S.  657;  McPherson  v.  Foster,  43  Iowa 
48;  22  Am.  Rep.  2i5;,Mosher  v.  Inde- 
pendent School  Dist,  44  Iowa  123. 

A  contract  of  guarantee  is  not  nego- 
tiable, and  when  executed  by  a  munici-  ■ 
pal  corporation  in  violation  of  the  con- 
stitutional prohibition,  it  is  void  even  in 
the  hands  of  a  bona  fide\vo\&e.t.  Carter 
V.  Dubuque,  35  Iowa  416. 

An  order  drawn  upon  a  treasurer  of 
a  municipality  which  is  already  in- 
debted in  excess  of  the  constitutional 
limit,  is  invalid  in  the  hands  of  the 
original  payee,  and  as  such  order, 
though  negotiable  in  form,  does  not  pos- 
sess ihe  characteristics    of  negotiable 


1138 


Unnicipal 


MUNICIPAL  CORPORA  TIONS. 


Indebtedness. 


excess  of  the  constitutional  limit,  the  assignment  of  the  debt 
growing  out  of  such  order  does  not  entitle  the  assignee  to  recover 
in  an  action.* 

11.  Action  for  Money  Lent. — If  bonds  are  invalid  because  issued 
for  debts  in  excess  of  the  constitutional  limit,  there  is  no  more 
reason  for  a  recovery  on  the  implied  contract  to  repay  the  money, 
than  on  the  contract  expressed  in  the  bond.^ 

12.  Lien. — A  constitutional  or  statutory  provision  forbidding  a 
municipality  from  borrowing  money  or  becoming  indebted  be- 
yond a  certain  amount  operates  equally  to  prevent  moneys 
loaned  to  it  in  violation  of  this  provision,  and  used  in  the  con- 
struction of  a  public  work,  from  becoming  a  lien  upon  the  works 


paper,  a  bona  fide  holder  takes  it  sub- 
ject to  all  equities  existing  against  the 
original  payee.  National  State  Bank 
V.  Independent  District  of  Marshall,  39 
Iowa  490. 

But  the  validity  of  negotiable  bonds 
•of  a  county  issued  pursuant  to  statu- 
tory authority  in  satisfaction  of  a  judg- 
ment in  the  hands  of  innocent  holders 
for  value,  without  notice  of  any  claim 
that  they  are  illegal  for  any  cause,  can  - 
not  be  attacked  by  showing  that  the 
judgments  were  rendered  upon  war- 
rants issued  in  excess  of  the  constitu- 
tional limit,  and  that  the  board  of  su- 
pervisors fraudulently  omitted  to  inter- 
pose the  defence  when  the  warrants 
were  sued  upon.  Sioux  City  etc.  R. 
•Co.  V.  Osceola  Co.,  45  Iowa  168;  52 
Iowa  26. 

1.  National  State  Bank  v.  Independ- 
ent District  of  Marshall,  39  Iowa  490. 

2.  McPherson  v.  Foster,  43  Iowa  48; 
22  Am.  Rep.  215. 

A  creditor  who  has  loaned  to  a  mu- 
nicipal corporation  (in  excess  of  the 
amount  of  indebtedness  authorized  by 
the  constitution  of  the  State)  money 
which  has  been  used  in  part  for  the 
construction  of  public  works,  is  not  en- 
titled to  a  decree  in  equity  for  the  re- 
turn of  his  money,  because  the  munici- 
pality has  parted  with  that  specific 
money,  and  it  cannot  be  identified.  And 
a  bill  in  equity  praying  for  the  return 
to  the  plaintiff  of  specified  identical 
moneys  borrowed  by  a  municipal  cor- 
poration from  him  in  violation  of  law 
will  not  support  a  general  decree  that 
there  is  due  from  the  municipality  to 
him  a  sum  named  which  is  equal  to  the 
amount  borrowed.  Litchfield  v.  Bal- 
lon, 114  U.  S.  190;  7  Am.  &  Eng. 
Corp.  Cas.  373.  Compare  Argenti  v. 
■San  Francisco,  16  Cal.  255. 

The  Pennsylvania  constitution,   art. 


9,  §  8,  provides  that  the  debt  of  a  bor- 
ough '^shall  .never  exceed  seven  fer 
centum  upon  the  assessed  value  of  the 
taxable  property  therein,  nor  shall  any 
such  municipality  incur  any  new  debt, 
or  increase  its  indebtedness  to  an 
amount  exceeding  two  fer  centum 
upon  such  assessed  valuation  of  prop- 
erty without  the  assent  of  the  electors. 
Section  10  of  art.  9  provides  that  any 
municipality  incurring  any  indebted- 
ness shall,  at  the  time  of  so  doing,  pro- 
vide for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  and  also 
the  principal  thereof  within  30  years. 
Section  i  of  the  Pennsj'lvania  act  of 
April  20th,  1874,  makes  void  the  increase 
of  indebtedness  above  z&v^n  per  centum^ 
and  also  makes  void  any  obligation 
issued  therefor.  Section  2  of  that  act 
provides  that  a  debt  may  be  incurred, 
or  existing  debt  may  be  increased,  to  an 
amount  not  exceeding  two  per  cent, 
upon  the  assessed  valuation  of  the  tax- 
able property,  but  that  before  issuing 
any  obligation  or  security  for  such  debt, 
the  municipal  officers  shall  prepare  a 
statement  showing  the  indebtedness  of 
the  district,  the  last  preceding  valua- 
tion, the  amount  of  the  debt  to  be  in- 
curred, the  forni  and  date  of  maturity 
of  the  obligations  to  be  issued,  the 
amount  of  annual  tax  levied  for  the  in- 
debtedness, which  statement  is  to  be 
filed  in  the  office  of  the  clerk  of  the 
court  of  sessions.  A  borough  bor- 
rowed money  not  in  excess  of  two  per 
cent,  of  the  valuation  and  issued  bonds 
to  discharge  it,  but  failed  to  levy  the 
annual  tax  and  to  file  the  necessary 
statement  with  the  clerk  of  the  court  of 
sessions.  Held,  that  though  the  bonds 
were  invalid,  the  lender  could  recover 
the  amount  loaned  upon  his  contract. 
Borough  of  Rainsburgh  v.  Fyan,  127 
Pa.  St.  74. 
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constructed  with  it.^  And  a  statute  which  assumes  to  give 
holders  of  bonds  issued  in  excess  of  the  constitutional  limit  a  lien 
for  materials  furnished  or  money  advanced  is  invalid. ** 

13.  Suits  by  Taxpayers. — A  taxpayer  has  sufficient  interest  to 
enable  him  to  maintain  a  suit  to  enjoin  the  municipal  authorities 
from  entering  into  a  contract  which  will  create  an  indebtedness 
in  excess  of  the  constitutional  limit.*  And  he  may  maintain  a 
suit  to  enjoin  the  municipality  fropi  carrying  out  such  a  contract,* 
from  issuing  bonds  in  excess  of  the  constitutional  limit,"  or  from 
levying  or  collecting  a  tax  for  the  purpose  of  paying  the  indebted- 
ness incurred.®  And  if  an  actiori  is  brought  against  the  munici- 
pal authorities  to  compel  them  to  levy  a  tax  for  the  payment  of 
an  indebtedness  in  excess  of  the  constitutional  limit,  a  taxpayer 
is  entitled  to  intervene  and  defend  if  the  authorities  refuse  to  set 
up  the  defence.' 

14.  Mandamus  to  CompeJ  levy  of  Tax. — When,  by  the  constitu- 
tion or  by  charter,  the  power  of  a  municipality  to  levy  taxes  is 
limited  to  a  certain  rate  and  the  maximum  rate  is  actually  levied, 
mandamus  will  be  refused  even  to  a  judgment  creditor  to  compel 
the  municipality  to  levy  a  greater  tax,  or  levy  a  specific  tax  to 
pay  the  judgment.^ 


1.  The  money  received  on  the  bonds 
having  been  expended,  with  other  fun4s 
raised  by  taxation,  in  erecting  the  water- 
Viforks  of  tlie  city,  to  impose  the  amount 
thereof  as  a  lien  upon  these  public  works 
would  be  equally  a  violation  of  the  con- 
stitutional prohibition,  as  to  raise 
against  the  city  an  implied  asxumfsit 
for  money  had  and  received.  The 
holders  of  the  bonds  and  agents  of  the 
city  are  farticeps  criininis  in  the  act 
of  violating  that  prohibition,  and  equity 
will  no  more  raise  a  resulting  trust  in 
favor  of  the  bondholders  than  the  law 
will  raise  an  implied  assitmpsit-  against 
a  public  policy  so  strongly  declared. 
Litchfield  v.  Ballou,  114  U.  S.  igo;  7 
Am.  &  Eng.  Corp.  Cas.  373,  377. 

2.  Mosher  v.  Independent  School 
Dist.,  44  Iowa  122. 

3.  Springfield  v.  Edwards,  84  111.  626; 
Valparaiso  v.  Gardner,  97  Ind.  i ;  7  Am. 
&  Eng.  Corp.  Cas.  626;  49  Am.  Rep. 
416.  But  in  Searle  v.  Abraham,  73 
Iowa  507,  it  was  held  that  in  order  to 
entitle  a  taxpayer  to  maintain  such  an 
action,  it  must  be  shown  that  he  would 
sustain  injury  by  the  contemplated  ac- 
tion of  the  municipality. 

1.  Where  a  city  has  already  reached 
the  limit  of  indebtedness  permitted  by 
its  charter,  and  its  council  has  passed  an 
ordinance  confirming  a  contract  which 
may  render  it  liable  at  any  time  to  the 


payment  of  an  additional  annual  sum, 
equal  to  three-fourths  of  the  limit  of  its 
indebtedness  as  fixed  by  its  charter,  and 
directing  that  warrants  shall  be  issued 
to  pay  such  sum  monthly  when  the 
terms  of  the  contract  are  fulfilled,  an 
injunction  restraining  the  city  council 
from  carrj'ing  out  the  contract  cannot 
be  considered  as  improvidently  or  pre- 
maturely issued.  Davenport  v.  Klein- 
schmidt,  6  Mont.  502;  16  Am.  &  Eng. 
Corp    Cas.  301. 

6.  Wilkinson  -o.  Van  Orman,  70  Iowa 
230. 

6.  Howell  V.  Peoria,  90  111.  104.  In 
this  case  it  was  decided  that  where  a 
city  exceeds  the  constitutional  limit,  the 
levy  or  tax  to  pay  additional  indebted- 
ness incurred  before  the  levy  was  made 
should  be  enjoined  as  unconstitutional. 

7.  Richards  v.  Supervisors  of  Lj'on 
Co.,  69  Iowa  612. 

8.  United  States  v.  Miller  Co.,  4 
Dill.  (U.  S.)  233;  United  States  v. 
Burlington,  2  Am.  L.  Reg.,  N.  S.  394; 
Supervisors  of  Carroll  Co.  v.  United 
States,  :8  Wall.  (U.  S.)  71;  State  -v. 
Jefferson  Police  Jury,  34  La.  An.  673. 
And  the  fact  that  the  whole  of  the  taxes 
received  are  swallowed  by  the  neces- 
sary current  expenses  of  the  munici- 
pality, does  not  aflFect  the  power  of  the 
court  to  grant  the  writ.  East  St.  Louis 
V.   People,   6    111.   App.  76;    East   St. 
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15.  Annexation  of  Municipalities. — A  limitation  upon  the  extent 
of  municipal  indebtedness  does  not  render  invalid  the  annexation 
of  one  municipality  to  another,  pursuant  to  law,  although  the 
indebtedness  of  one  or  both  of  them  exceeds  the  constitutional 
limit.i 

XVI.  LIABIIITY  FOE  Torts— 1.  General  Rule. — While  the  difficul- 
ties surrounding  all  attempts  to  state  a  rule  embracing  the  torts 
for  which  a  private  action  will  lie  against  a  municipal  corporation, 
have  been  often  deplored,**  yet  it  is  believed  that  the  following 
formula  is  both  accurate  and  complete  : 

So  far  as  municipal  corporations  of  any  class,  and  however 
incorporated,  exercise  powers  conferred  on  them  for  purposes 
essentially  public — purposes  pertaining  to  the  administration  of 
general  laws  made  to  enforce  the  general  policy  of  the  State — 
they  should  be  deemed  agencies  of  the  State,  and  not  subject  to 
be  sued  for  any  act  or  omission  occurring  \\hile  in  the  exercise  of 
such  power,  unless  by  statute,  the  action  be  given  ;  in  reference 
to  such  matters  they  should  stand  as  does  sovereignty,  whose 
agents  they  are,  subject  to  be  sued  only  when  the  State  by 
statute  declares  they  may  be.  In  so  far,  however,  as  they  exer- 
cise powers  not  of  this  character,  voluntarily  assumed — powers 
intended  for  the  private  advantage  and  benefit  of  the  locality  and 
its  inhabitants — there  seems  to  be  no  sufficient  reason  why  they 
should  be  relieved  from  that  liability  to  suit  and  measure  of 
actual  damage  to  which  an  individual  or  private  corporation  exer- 
cising the  same  powers  for  purposes  essentially  private,  would  be 
liable.* 

Louis  V.  Board  of  Trustees,  6  111.  A  pp.  this  respect  should  be  liable  for  the  re- 

130.     If  a  contract  is  void    because   it  suiting    damage.     We     do    not    wish, 

creates  a  liability  in  excess  of  the  limit  however,  to  be  understood  to  assert  that 

of  indebtedness,    the  municipality    has  there  is  a  contract  between  the    State 

no  power  to   make  any  appropriation  and  a  municipal  corporation  accepting 

therefor,  or  to  levy  a  tax  to  pay  interest,  a   charter,    but   simplv    to   assert   that, 

Law  I).  People,  87  111.  385.  when    such    a    corporation    accepts    a 

1.  True  V.  Davis  (111.),  29  Am,  &Eng.  charter,  giving  defined  powers,  the  law 
Corp.  Cas.  12.  imposes  the  duty  of  faithfully  exercising 

2.  "We  find  it  impossible  to  state,  by  them,  and  gives  an  action  for  misfea- 
way  of  definition,  any  rule  so  exact  as  sance  or  neglect  in  this  respect  to  any 
to  be  of  much  practical  value."  Dill,  person  who  mav  be  injured  by  such 
Mun.  Corp.  (4th  ed.),  (j  948.  failure  of  duty."  ' 

3.  The  above  is  the  rule  laid  down  by  In  Hill  jj.  Boston,  122  Mass.  344;  23 
Justice  Staytox  of  the  Supreme  Am.  Dec.  332,  it  was  held  by  Gray,  J., 
Court  of  Texas,  in  an  opinion  evincing  that  "whether  the  neglected  duty  of  a 
much  erudition' and  learning.  City  of  municipal  corporation  involves  a  liabil- 
Galveston  v.  Posnainsky,  62  Tex.  ity,  depends  upon  the  nature  of  the 
iiS;  13  Am.  &  Eng.  Corp,  Cas.  484.  duty — that  is  to  say,  whether  it  is  im- 
After  laying  down  this  rule  the  learned  posed  for  the  pecuniary  profit  or  special 
judge  continues:  "Persons  or  corpora-  advantage  of  the  city;  if  so,  the  cit}-  is 
tions  that  voluntarilj'  assume  and  un-  liable;  or  whether  it  is  a  duty  imposed 
dertake  the  performance  of  a  work,  even  upon  the  city  as  a  public  instrumental- 
though  it  be  quasi  public  in  its  charac-  ity  of  the  State  without  pecuniary  or 
ter,  ought  to  be  held  to  impliedly  con-  other  special  advantage  to  the  city;  if 
tract  that  they  will  exercise  due  care  in  so,  the  city  is  not  liable." 

its  performance,  and   for  a  neglect  in        "This  liability,"  says  Judge  Dillon, 
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Mun.  Corp.  (4th  ed.),  k  9^7,  "on 
the  part  of  municipal  corporations, 
springs,  as  we  think,  from  the  particu- 
lar nature  of  the  duty  enjoined,  which 
must  relate  to  the  local  or  special  inter- 
ests of  the  municipality,  and  be  imper- 
ative, and  not  discretionary  legislative 
or  judicial,  and  from  the  means  given 
for  its  performance,  which  must  be  am- 
ple, or  such  as  were  considered  to  be  so 
by  the  legislature,  and  not  from  the 
supposed  circumstance  that  they  re- 
ceived and  accepted  their  charters  or 
grants  of  powers  and  franchises  upon 
an  implied  contract  with  the  State  that 
they  would  discharge  their  corporate 
duties,  and  that  this  contract  enures  to 
the  benefit  of  every  individual  inter- 
ested in  its  performance." 

While  the  rule  stated  in  the  text  has 
not,  perhaps,  been  expressly'  adopted  or 
approved  by  many  of  the  various  courts 
in  rendering  their  decisions,  yet  there 
can  be  no  doubt  that  the  distinctions 
there  made  are  in  perfect  accord  with 
the  great  weight  of  authority'  See 
Oliver  v.  Worcester,  102  Mass.  489;  3 
Am.  Rep.  405;  Curran  v.  Boston 
151  Mass.  505;  30  Am.  &  Eng,  Corp. 
Gas.  506;  Child  v.  Boston,  4  Allen 
(Mass.)  52;  81  Am.  Dec.  680;  Tha3'er 
V.  Boston,  19  Pick.  (Mass.)  511;  31 
Am.  Dec.  157;  Bigelow  v.  Inhabitants 
of  Randolph,  4  Gray  (Mass.)  541; 
Mower  v.  Leicester,  9  Mass.  247;  6  Am. 
Dec.  63;  Galveston  v.  Posnainsky,  62 
Tex.  118;  13  Am.  &  Eng.  Corp.  Cas. 
484;  50  Am.  Rep.  517;  Conway  v. 
Beaumont,  61  Tex.  10;  Bai-nes  v.  Dis- 
trict of  Columbia,  91  U.  S.  551;  Evans- 
ton  V.  Gunn,  99  U.  S.  660;  Chicago  v. 
Robbins.  2  Black  (U.  8.)  418;  Mayor 
etc.  of  N.  Y.  V.  Sheffield,  4  Wall.  (U. 
S.)  189;  Weightman  v.  Washington,  i 
Black  (U.  S.)  39;  Providence  v. 
Clapp,  17  How.  (U.  S.)  161;  Nebraska 
City  V.  Campbell,  2  Black  (U.  S.) 
590;  Supervisors  of  Rock  Co.  v. 
United  States,  4  Wall.  (U.  S.)  435; 
Mayor  v.  Henly,  2  CI.  &  Fin.  331; 
Mersey  Docks  v.  Penhallow,  i  H.  Ld. 
Cas.,  N.  S.  93;  7  H.  &  N.  439; 
Lan.  Canal  .Co.  v.  Parnabl^',  11 
Ad.  &  Ell.  223;  Scott  V.  Mayor, 
37  Eng,  L.  &  Eq.  495;  Russell  v. 
Men  Devon,  2  T.  R.  661;  Mckinnon 
V.  Penson,  25  Eng.  L.  &  Eq.  457; 
Rhodes  v.  Cleveland,  11  Ohio  159;  36 
Am.  Dec.  82;  McCombs  v.  Akron,  15 
Ohio  476;  Western  College  of  MeiJi- 
cine  V.  Cleveland,  12  Ohio  St.  377; 
Dayton  v.  Pease,  4  Ohio  St.  94;  Dav- 
enport   V.   Ruckman,   37    N.   Y.   568; 


Requa  v.  Rochester,  45  N.  Y,  129;  & 
Am.  Rep.  52;  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.  463;  Aldrich- 
V.  Tripp,  II  R.  I.  141;  23  Am.  Rep.  434, 
Maximilian  v.  Mayor  etc.  of  N.  Y.,  62. 
N.  Y.  160;  20  Am.  Rep.  468;  Conrad  v. 
Ithaca,  16  N.  Y.>  158;  Barton  v.  Syra- 
cuse, 36  N.  Y.  54;  Bayley  f.  Mayor  etc. 
of  N.  y:,  3  Hill  (N.  Y.)  S38;  ,38  Am. 
Dec.  669;  Weet  v.  Brockport,  16  N.  Y. 
i6i;  Mayor  etc.  of  N.  Y-  v.  Furze,  3 
Hill  (N.  Y.)  612;  Ring  v.  Cohoes,  77- 
N.  Y.  83;  33  Am.  Rep.  574;  Lloyd  v. 
Mayor  etc.  of  N.  Y.,  i  Seld.  (N.  Y.) 
369;  55  Am.  Dec.  347;  Storrs  f.  Ulica, 
17  N.  Y.  104;  72  Am.  Dec.  437;  Noonan 
V.  Albany,  79  N.  Y.  470;  35  Am.  Rep. 
540;  Morey  w.  Newfane,SBarb.  (N.  Y.) 
645;  McCarthy  v.  Syracuse,  46  N.  Y. 
194;  Lacon  v.  Page,  48  111.  499;  Cham- 
paigne  v.  Patterson,  50  111.  62;  Bloom- 
ington  t;.  Bay,  42  111.  503;  Stirling  r'.. 
Thomas,  60  111.  265;  White  v.  Bond 
Co.,  58  111!  298;  II  Am.  Rep.  65;  Town 
of  Waltham  y.  Kemper,  55  111.  346; 
8  Am,  Rep.  652;  Browning  v.  Spring- 
field, 17X11  143;  Clay  burgh  7;.  Chicago,, 
25  111.  535;  79  Am.  Dec.  546;  Spring- 
field V.  Le  Claire,  49  III.  476;  Hewison 
V.  New  Haven,  37  Conn.  475.  (Where 
the  distinction  between  public  and 
private  duties  is  clearly  brought  out,) 
Jones  V.  New  Haven,  34  Conn,  i; 
Chidsey  v.  Canton,  17  Conn.  478; 
Smoot  V.  Mayor  of  Wetumpka,  24  Ala. 
112;  Allbrittin  -v.  Huntsville,  60  Ala. 
486;  Meares  v.  Wilmirigton,  9  Ired.  L. 
(N.  Car.)  73;  49  Arn.  Dec.  412;  Wheeler 
■V.  Troy,  20  N.  H.  77;  Ball  v.  Winches- 
ter, 32  N.  H.  435;  Rowe  XI.  Portsmouth,, 
56  N.  H.  291;  22  Am.  Rep.  464;  East- 
man V.  Meredith,  36  N.  H.  284;  12  Am. 
Dec.  302;  Gilman  v.  Laconia,  55  IJ.  H. 
130;  20  Am.  Rep.  175;  Anne  Arun- 
del Co  V.  Duckett,  20  Md.  469; 
Commrs.  etc.  v.  Gibson,  36  Md  229; 
Commrs.  of  Baltimore  Co.  v.  Baker, 
44  Md.  I ;  Pittsburgh  v.  Grier,  22  Pa.  St. 
54:  Boyd  V.  Insurance  Patrol,  113  Pa. 
St!  169";  16  Am.  &  Eng.  Corp.  Cas.  466; 
Erie  v.  Schwingle,  22  Pa.  St.  388;  60 
Am.  Dec.  87;  Western  Sav.  Fund  See. 
V.  Philadelphia,  31  Pa.  St.  175;  72  Am. 
Dec.  730;  Mayor  etc.  of  Memphis  v. 
Lasser,  9  Humph.  (Tenn.)  757;  Mayor 
etc.  of  Savannah  v.  Waldner,  49  Ga, 
316;  Mayor  of  Helena  v.  Thompson,  29 
Ark.  569;  Cook  v.  Milwaukee,  24  Wis. 
270;  I  Am.  Rep.  183;  Crossett  w.  Janes- 
ville,  28  Wis.  420;  Milwaukee  v.  Davis, 
6  Wis.  377;  Kenworthy  v.  Town  of 
Ironton,  41  Wis.  647;  Ward  v.  Jeffer- 
son, 24  Wis.  342;   Wallace  v.  Musca- 
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2.  Municipal  and  Quasi  Municipal  Corporations — (See  Counties, 
4  Am.  &  Eng.  Encyc.  of  Law  343  ;  Towns  and  Townships). — 
It  follows,  from  what  has  been  said,  that  there  is  a  clear 
distinction,  as  respects  their  liability  for  torts,  between  mu- 
nicipal corporations  proper,  such  as  chartered  cities  and 
towns,  and  quasi  corporations,  such  as  counties,  townships, 
school  districts.  New  England  towns,  etc.  The  latter  class 
are  the  ones  which  peculiarly  exercise  their  powers  as  gov- 
erning agencies  of  the  State,  in  the  discharge  of  duties  im- 
posed for  the  public  or  general,  as  distinguished  from  the 
corporate  benefit,  within  the  meaning  of  the  rule  stated  in  the  pre- 
vious section.  No  action,  therefore,  lies  against  such  subdivisions 
of  the  State,  created  solely  for  a  public  purpose,  by  a  general  law 
applicable  to  all  such  subdivisions,  for  an  injury  received  by  a 
person  through  the  neglect  of  the  officers  of  such  subdivision, 
even  though,  by  general  law,  such  subdivision  may  be  given  a 
quasi  corporate  existence,  the  better  to  enable  it  to  perform  the 
public  service  imposed  by  law,  unless  by  statute  the  action  be 
given. ^     But  as  regards  municipal  corporations  proper — i.  e.,  in- 


tine,  4  Greene   (Iowa)  373;    O'Neil   v.     Rep.    332;   White   v.   City  Council    of 


New  Orleans,  30  La.  An.  220;  31  Am. 
Rep.  221;  Petersburgh  v.  Applegarth, 
28  Gratt.  (Va.)  321;  26  Am.  Rep.  357; 
Sawyer  v.  Corse,  17  Gratt.  (Va.)  241; 
Richmond  v.  Long,  17  Gratt.  (Va.) 
375;  Noble  V.  Richmond,  31  Gratt. 
(Va.)-27i;  31  Am.  Rep.  726;  Arm- 
strong V.  Brunswick,  79  Mo.  319;  8 
Am.  &  Eng.  Corp.  Cas.  404;  Blake  z'. 
St.  Louis,  40  Mo.  570;  Hannon  v.  St. 
Louis'  Co.,  62  Mo.  313;  Kilev  v.  Kansas 
City,  87  Mo.  103;  13  Am.  &"Eng.  Corp. 
Cas.  446;  Murtaugh  v.  St.  Louis,  44 
Mo.  480;  Kobs  V.  Minneapolis,  22  Minn. 
160;  Simmer  v.  St.  Paul,  23  Minn.  408; 
Logansport  xi.  Wright,  25  Ind.  513; 
Brinkmeyer  v.  Evansville,  39  Ind.  187; 
Reed  v.  Belfast,  20  Me.  248;  Chosen 
Freeholders  v.  Strader,  18  N.  J.  L.  108; 
Young  V.  Commrs.  of  Roads,  2  N.  & 
McC.  (S.  Car.)  537;  McConnell  v. 
Dewey,  5  Neb.  385.  Compare  Detroit 
f.  Blakeby,  21  Mich.,  84;  4  Am.  Rep. 
450.  In  Little  Rock  v.  Willis,  27  Ark. 
572,  it  is  held  that  the  liability  of  mu- 
nicipal corporations  for  torts,  must  be 
determined  entirely  by  the  statute  cre- 
ating the  same.  Little  Rock  v.  Willis, 
27  Ark.  572. 

1.  Hufirnan  v.  San  Joaquin  Co.,  21 
Cal.  426;  Crowell  v.  Sonoma  Co.,  25 
Cal.  313;  Winbigler  v.  Los  Angeles,  45 
Cal.  36;  Sherbourne  v.  Yuba  Co.,  21 
Cal.  613;  81  Am.  Dec.  151;  Mower  v. 
Leicester,  9  Mass.  247;  6  Am.  Dec.  63; 
Hill  V.  Boston,  122  Mass.  351;  23  Am. 


Charleston,  2  Hill  L.  (S.  Car.)  571; 
White  T).  Chowan  Co.,  90  N.  Car.  437; 
47  Am.  Rep.  534;  Kinsey  v.  Jones,  8 
Jones  (N.  Car.)  L.  186;  Watkins  v. 
Preston  Co.  Court,  30  W.  Va.  657;  20 
Am.  &  Eng.  Corp.  Cas.  305;  Downing 
V.  Mason  Co.,  87  K3'.  208;  12  Am.  St. 
Rep.  472;  Kincaid  v.  Hardin  Co.,  53 
Iowa  430;  36  Am.  Rep.  236;  Turner  v. 
Woodijury  Co.,  57  Iowa  440;  Soper  v. 
Henry  Co.,  26  Iowa  264;  Clark  v.  Lin- 
coln Co.  (Wash.  Ter.  1889);  25  Am.  & 
Eng.  Corp.  Cas.  211;  Commrs.  of  Niles 
Township  v.  Martin,  4  Mich.  5/57; 
Commrs.  of  Niles  Township  v.  Martin, 
4  Mich.  557;  Detroit  v.  Blakeby,  21 
Mich.  84;  4  Am.  Rep.  450;  Larkin  v. 
Saginaw  Co.,  11  Mich.  88;  Wood  v. 
Tipton  Co.,  7  Baxt.  (Tenn.)  112;  32 
Am.  Rep.  561;  Governor  v.  Justice  of 
Clark  Co.,  19  Ga.  97;  Haygood  v.  Jus- 
tice, 20  Ga.  845;  Finch  v.  Board  of  Ed- 
ucation, 30  Ohio  St.  37;  Treadwell  v. 
Hancock  Co..  11  Ohio  St.  190;  Hamilton 
Co.  V.  Mighels,  7  Ohio  St.  109;  Hedges 
V.  Madison  Co.,  6  III.  567;  Town  of 
Waltham  v.  Kemper,  55  111.  346;  8  Am. 
Rep.  652;  White  v.  Bond  Co.,  58  111. 
297;  II  Am.  Rep.  63;  Symonds  v. 
Clay  Co.,  71  111.  355;  Cooley  v.  Free- 
holders of  Essex,  27  N.  J.  L.  415;  Liv- 
ermore  v.  Freeholders  of  Camden  Co., 
29  N.  J.  L.  245;  Pray  v.  Jersey  City,  32 
N.  J.  L.  394;  State  v.  Hudson  Co.,  30 
N.  J.  L.  137;  Freeholders  of  Sussex 
Co.  V.  Strader,  18  N.  J.  L.  108;  35  Am. 
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corporated  cities,  towns  and  villages,  although  there  be  no  stat- 
ute imposing  it,  the  courts  are  almost  unanimous  in  holding  them 
to  a  much  more  extended  liability,  for  the  greater  part  of  their 
functions  are  performed  in  their  private  or  corporate  character, 
and  their  powers  are  usually  exercised  for  the  private  advantage 
and  benefit  of  a  particular  locality.  But  they  do  not  act  entirely 
in  this  private  capacity,  and  for  whatever  is  'done  in  their  public 
capacity,  as  one  of  the  governing  agencies  of  the  State,  they  are, 
in  the  absence  of  a  statute,  as  much  exempt  from  liability  as  a 
qicasi  corporation.^     There  are  a  few  cases  which  utterly  repudi- 


Dec.  530;  Proprietors  of  Bridges  v. 
Hoboken  Land  Imp.  Co.,  13  N.  J.  Eq. 
503;  Young  f.  Coramrs.  of  Roads,  2N. 
&  McC.  (S.  Car.)  537;  Fulton 'Co.  v. 
Rickel,  106  Ind.  501;  Abbett  v.  John- 
son Co.,  114  Ind.  61;  20  Am.  &  Eng. 
Corp.  Cas.  315;  Sulton  v.  Board  of  Po- 
lice, 41  Miss.  236;  Navasota  v.  Pearce, 
46  Tex.  525 ;  26  Am.  Rep.  279;  Galveston 
V.  Posnainsky,  62  Tex.  118;  50  Am. 
Rep.  517;  13  Am.  &  Eng.  Corp.  Cas. 
484;  Miller  v.  Iron  Co.,  29  Mo.  122;  ' 
State  V.  St.  Louis  Co.  Court,  34  Mo. 
530;  Reardon  v.  St.  Louis  Co.,  36  Mo. 
555;  Flori  V.  St.  Louis,  69  Mo.  341;  33 
Am.  Rep.  504;  Brabham  v.  Supervis- 
ors of  Hinds  Co.,  54  Miss.  363;  28  Am. 
Rep.  353;  Woods  V.  Colfax  Co.,  10 
Neb.  552;  Wehn  v.  Gage  Co.,  5  Neb. 
494;  25  Am.  Rep.  497;  Whiteh^d  v. 
Philadelphia,  2  Phila.  (Pa.)  99;  Le- 
high Co.  V.  Hoflfart,  19  W.  N.  C.  (Pa.) 
363;  Bojd  V.  Insurance  Patrol,  113  Pa. 
St.  i6g;  16  Am.  &  Eng.  Corp.  Cas.  466; 
Marion  Co.  v.  Riggs,  24  Kan.  255; 
Eikenberry  v.  Township,  22  Kan.  556; 
Askew  V.  Hale  Co.,  S4  A-la.  639;  25 
Am.  Rep.  730;  Barbour  Co.  v.  Horn, 
48  Ala.  566;  Covington  Co.  v.  Kinnej,  45 
Ala.  176;  Van  Eppes  v.  Mobile,  25  Ala. 
460;  Simms  v.  Butler  Co.,  49  Ala.  no; 
Granger  v.  Pulaski  Co.,  26  Ark.  37; 
Adams  v.  Wiscasset  Bank,  i  Me.  361 ; 
Mitchell  V.  Rockland,  52  Me.  118; 
Scales  V.  Chattahoochie  Co.,  41  Ga.  225; 
Bartlett  v.  Crazier,  17  Johns.  (N.  Y.) 
439;  Lorillard  v.  Monroe,  11  N.  Y.392; 
Morej  V.  Newfane,  8  Barb.  (N.  Y.) 
645;  Conrad  v.  Ithaca,  i6  N.  Y.  158; 
Eastman  v.  Meredith,  36  N.  H.  284;  72 
Am.  Dec.  302;  Farnum  v.  Concord,  2 
N.  H.  392;  Dasdall  v.  Olmstead,  30 
Minn.  96;  Chidsey  f.  Canton,  17  Conn. 
475;  Bray  v.  Wallingford,  2oConn.4i6; 
Beardsley  v.  Smith,  16  Conn.  375;  41 
Am.  Dec.  148;  Ward  v.  Hartford  Co., 
12  Conn.  404;  Baxter  t;.  Winooski  Turn- 
pike Co.,  22  Vt.  123;  Weightman  v, 
Washington,     i    Black     (U.     S.)    39; 
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Fowle  V.  Common  Court  of  Alexan- 
dria, 3  Pet.  (U.  S.)  398;  Eikenberry  v. 
Bazaar,  22  Kan.  556;  31  Am.  Rep.  19S. 
And  see  cases  cited  in  previous  note. 
See  also  Counties,  4  Am.  &  Eng. 
Encyc.  of  Law  364.  And  see  Towns 
AND  Townships;  School  Districts. 

1.  Hill  V.  Boston,  122  Mass.  344;  23 
Am.  Dec.  332;  Oliver  v.  Worcester, 
102  Mass.  489;  3  Am.  Rep. 485;  Mower 
V.  Leicester,  9  Mass.  250;  6  Am.  Dec. 
63;  French  v.  Boston,  129  Mass.  592; 
Bailey  v.  Mayor  etc.  of  N.  Y.,  3  Hill 
(N.  Y.)  531;  3$  Am.  Dec.  669;  Maxi- 
milian V.  Mayor  etc.  N.  Y.,  62  N.  Y. 
160;  20  Am.  Rep.  468;  Arkadelphia  v. 
Windham,  49  Ark.  139;  18  Am.  &  Eng. 
Corp.  Cas.  347;  Mayor  of  Helena  v. 
Thompson.  29  Ark.  569;  Galveston  v. 
Posnainsky,  62  Tex.  118;  13  Am.  & 
Eng.  Corp.  Cas.  484;  50  Am.  Rep.  517; 
Hannon  v.  St.  Louis  Co.,  62  Mo.  313; 
Richmond  v.  Long,  17  Gratt.  (Va.) 
375;  Detroit  v.  Blakeby,  21  Mich.  106; 
4  Am.  Rep.  450;  Detroit  v.  Putnam,  45 
Mich.  265;  Young  v.  Citv  Council  of 
Charleston,  20  S.  Car.  106;  6  Am.  & 
Eng.  Corp.  Cas.  54;  47  Am.  Rep.  827; 
Navasota  v.  Pearce,  46  Tex.  525;  26 
Am.  Rep.  279;  Pray  v.  Jersey  City,  32 
N.  J.  L.  394;  Winbigler  v.  Los  Angeles, 
45  Cal.  36;  Mitchell  v.  Rockland,  52  Me. 
123;  Hyde  v.  Jamaica,  27  Vt.  443. 

Judge  Dillon's  discussion  of  this 
subject  is  valuable.  He  says:  "There 
is,  as  elsewhere  stated,  not  a  little  di- 
versity of  opinion  as  to  what  duties  are 
corporate  duties,  and  when  officers, 
though  appointed  or  elected  by  the  cor- 
poration, are  to  be  regarded  as  the  offi- 
cers of  the  corporation,  and  not  of  the 
State  or  the  general  public.  And  es- 
pecially have  the  courts  been  much 
perplexed  respecting  the  principle  upon 
which  to  rest  the  distinction,  so  gener- 
ally taken,  by  which  what  it  is  termed 
a  quasi  corporation,  though  possessing 
full  corporate  capacity  and  a  corporate 
purse,  is  not  Impliedly  liable  for  acts  of 
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ate  these  views,  and  in  which  it  is  heldi  that  cities  and  towns  are 
in  no  case  responsible  to  individuals  for  injuries  sustained  from 
their  neglect  to  perform  any  duty,  unless  their  charters  or  some 
statute  make  them  liable  to  such  civil  suit  for  damages.  These 
decisions  are  based  upon  the  ground  that  there  is  no  legitimate 
difference  between  towns  and  cities  and  counties,  etc.,  and  that 
they  are  all  political  divisions  of  the  State,  controlled  by  political 
corporations  organized  for  this  purpose.  But  there  are  not  many 
decisions  of  this  character.^ 

'  3.  Exercise  of  Discretionary  and  Legislative  Powers — {a)  Non- 
Exercise^ — When  a  legal  duty  has  been  imposed  by  statute  upon 
a  municipal  corporation,  it  is  usually  liable  for  injuries  resulting 
from  the  neglect  of  that  duty ;  in  such  case  it  stands  on  the  same 
fo~Dting  in  respect  to  negligence  as  a  purely  private  corporation 
or  an  individual.  But  the  duty  imposed  must  be  absolute  or 
imperative,  not  such  as  under  a  grant  of  authority  is  entrusted  to 
the  judgment  and  discretion  of  the  municipal  authorities  ;  for  it 
is  well  settled  doctrine  that  a  municipal  corporation  is  not  liable 
to  an  action  for  damages  for  a  nonexercise  of  discretionary 
powers  of  a  public  or  legislative   character.^     Thus  a  municipal 


misfeasance  or  negligence  of  public 
duty  on  the  part  of  its  oflBcers  and 
agents,  while,  for  the  same  or  a  similar 
wrong,  there  is  such  a  liability  resting 
on  municipal  or  chartered  corporations. 
But  the  distinction,  whatever  its 
ground,  is  well  established;  and  the 
latter  class  of  corporations  is  consid- 
ered to  be  impliedly'  liable  for  acts  done 
in  what  is  termed  their  private  or  cor- 
porate character,  and  from  which  they 
derive  some  special  or  immediate  ad- 
vantage or  emolument,  but  not  as  to 
those  done  in  their  public  capacity,  as 
governing  agencies,  in  the  discharge  of 
duties  imposed  for  the  public  or  general 
(not  corporate)  benefit."  Dillon  Mun. 
Corp.  (4th  ed.)  966. 

1.  Winbigler  v.  Los  Angeles,  4^  Cal. 
36.  And  see  Arkadelphia  v.  Wind- 
ham, 49  Ark.  139;  iS  Am.  &  Eng. 
Corp.  Gas.  347,  and  cases  cited'  in  pre- 
vious note. 

2.  McDade  v.  Chester,  117  Pa.  St. 
414;  20  Am.  &  Eng.  Corp.  Cas.  440;  Carr 
V.  Northern  Liberties,  35  Pa.  St.  330;  78 
Am.  Dec.  342;  Grant  v.  Erie,  69  Pa.  St. 
420;  8  Am.  Rep.  272;  Fair  v.  Philadel- 
phia, 88  Pa.  St.  309;  32  Am.  Rep.  455; 
Norristown  v.  Fitzpatrick,  94  Pa.  St. 
121;  Easton  v.  Neif,  102  Pa.  St.  474;  43 
Am.  Rep.  213;  Lehigh  Co.  v.  Hoffert, 
116  Pa.  St.  119;  Davis  f.  Montgomery, 
51  Ala.  139;  23  Am.  Rep.  545;  Camp- 
bell V.  Montgomery,  53  Ala. 527;  25  Am. 
Rep.  656;  Wilson  v.  Mayor  etc.   of  N. 


Y.,  I  Den.  (X.  Y.)  595;  43  Am.  Dec. 
719;  Griffin  T'.  Ma^'or  etc.  of  X.  Y.,  9 
N.  Y.  456;  6i  Am.  Dec.  700;  Cole  v. 
Medina,  27  Barb.  (X,  Y.)  218;  Clem- 
ence  v.  Auburn,  66  N.  Y.  334;  Lacour 
V.  Mayor  etc.  of  N.  Y.,  3  Duer(X.Y.) 
406;  Mavor  etc.  of  X.  Y.  -v.  Furze,  3 
Hill  (X.'Y.)  612;  Mills  V.  Brooklyn,  32 
N.  Y.  4S9;  Hyatt  v.  Rondout,  44 
Barb.  (X.  Y.)39i;  41  X.  Y.  619;  Levy 
V.  Mayor  etc.  of  X.  Y.,  i  Sandf.  (N. 
Y.)  465;  Seaman  ik  Mayor  etc.  of  X. 
Y.,  80  N.  Y.  239;  36  Am.  Rep.  612; 
Waggoner -t^.  Jermaine,  7  Hill  (N.  Y.) 
357;  Saulsburj'  v.  Ithaca,  94  X.  Y.  27; 
46  Am.  Rep.  122;  Hines  v.  Lockport,  50 
X.  Y.  239;  Rivers  v.  CWy  Council  of 
Augusta,  65  Ga.  376;  38  Am.  Rep.  787; 
Forsyth  -•.  Atlanta,  45  Ga.  152;  12  Am. 
Rep.  576;  Duke  v.  Rome,  20  Ga.  635; 
Goodrich  v.  Chicago,  20  111.  445;  Joliet 
V.  Verley,  35  111.  58;  85  Am.  Dec.  342; 
Aurora  v.  Pulfer,  56  111.  270;  Freeport 
V.  Isbell,  83  111.  440;  25  Am.  Rep.  407; 
Alton  V.  Hope,  68  111.  167;  Dayton  v. 
Pease,  4  Ohio  St.  80;  Western  College 
of  Medicine  t<.  Cleveland,  12  Ohio  St. 
375;  Hill  V.  Charlotte,  72  X.  Car.  55; 
21  Am.  Rep.  4^1;  White  v.  Yazoo 
Cit}',  27  Miss.  357;  Peru  v.  Gleason,  91 
Ind.  566;  5  Am.  &  Eng.  Corp.  Cas. 435; 
Anderson  v.  East,  117  Ind.  126;  10  Am. 
St.  Rep.  I'i;  Baker  v.  State,  27  Ind.  485; 
Brinkmeyer  v.  Evansville,  29  Ind.  187; 
Faulkner  v.  Aurora,  85  Ind.  130;  44 
Am.  Rep.  i ;  Robinson  v.  Evansville,  87 
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corporation  is  not  liable  for  its  failure  or  neglect  to  exercise  its- 
authority  to  abate  a  nuisance  ,^  or  for  the  destruction  of  prop- 


Ind.  334;  Lafayette  v.  Timberlake,  88 
Ind.  330;  Walker  v.  Hallock,  32  Ind. 
239;  Hewison  v.  New  Haven,  37  Conn. 
475;  9  Am.  Rep.  342;  Kelley  v.  Mil- 
waukee, 18  Wis.  83;  Henderson  v. 
Sanderfur,  11  Bush  (Ky.)  550;  Detroit 
V.  Beckman,  34  Mich.  125;  22  Am.  Rep. 
507;  Bennett  v.  New  Orleans,  14  La. 
An.  120;  Armstrong  v.  Brunswick,  79 
Mo.  319;  8  Am,  &  Eng.  Corp.  Cas.  404; 
Schattner  v.  Kansas  City,  53  Mo.  162; 
Steines  v.  Franklin  Co.,  48  Mo.  167; 
8  Am.  Dec.  87;  Kiley  v.  Kansas  City, 
87  Mo.  103;  13  Am.  &  Eng.  Corp.  Cas. 
446;  Flynn  v.  Canton  Co.,  40  Md.  312; 
17  Am.  Rep.  603;  Reock  v.  Newark,  33 
N.J.  L.  129;  Fowle  f.  Common  Coun- 
cil of  Alexandria,  3  Pet.  (U.  S.)  398; 
Cole  V.  Nashville,  4  Sneed  (Tenn.)  162; 
Ball  V.  Woodbine,  61  Iowa  83;  47  Am. 
Rep.  805;  Van  Horn  v.  Des  Moines,  63 
Iowa  447;  4  Am.  &  Eng.  Corp.  Cas. 
339;  50  Am.  Rep.  750;  McDonough  v. 
Virginia  City,  6  Nev.  90;  Lindholm  v. 
St.  Paul,  19  Minn.  245;  Randall  v. 
Eastern  R.  Co.,  106  Mass.  276;  8  Am. 
Rep.  327;  Wilson  v.  Halifax,  L.  R.,  3 
Exch.  114;  Forbes  v.  Lee  Conservancy 
Board,  L.  R.,  4  Exch.  Div.  116;  Glassop 
V.  Heston  Local  Board,  L.  R.,  I2  Ch. 
Div.  102. 

A  person  who,  while  on  a.  public 
street,  is  hit  b)'  a  flj'ing  stone,  has  no 
right  of  action  against  the  city,  al- 
though it  had  full  power  to  stop  blasting 
operations.  James  v.  Trustees  of  Har- 
rodsburgh,  85  Ky.  191;  16  Am.  &  Eng. 
Corp.  Cas.  482. 

A  municipal  corporation,  having 
power,  under  its  charter,  to  make  ordi- 
nances for  the  safety  of  property  in  the 
city,  suspended  for  a  short  time  the 
operation  of  an  ordinance  forbidding 
the  use  of  iireworks.  During  such 
time  plaintiff's  building  was  set  on  fire 
and  destroyed  by  fireworks  negligently 
used  by  boys.  Held,  that  the  city  was 
not  liable.  Hill  v.  Charlotte,  72  N. 
Car.  55;  21  Am.  Rep.  451. 

In  Kellej'  v.  Milwaukee,  18  Wis.  83, 
it  appeared  that  the  city  had  power  to 
prevent  swine  from  running  about,  but 
had  neglected  to  pass  any  ordinance  in 
pursuance  of  that  power.  A  hog  en- 
tered the  premises  of  the  plaintiff  and 
injured  some  clothes.  Held,  that  the 
city  was  not  liable. 

A  city  is  not  liable  for  the  death  of  a 
traveller   at   a    railroad    crossing,     al- 


though it  had  the  power  to  require  the 
company  to  establish  safeguards  at 
such  crossings  which  it  failed  to  exer- 
cise. Kistner  v.  Indianapolis,  100  Ind.. 
210;  8  Am.  &  Eng.  Corp.  Cas.  420:, 
Nor  is  a  city  liable  for  failure  to  pro- 
vide a  pest  house.  Aaron  v.  Broiles,, 
64  Tex.  316;  53  Am.  Rep.  764. 

1.  Liability  for  Failure  to  Abate  Nui- 
sances.— The  authorities  are  unanimous, 
in  holding  that  a  failure  by  a  municipal 
corporation  to  exercise  its  power  to- 
abate  nuisances  does  not  give  a  person 
who  is  injured  by  the  failure  a  private 
action  against  the  corporation.  Mc- 
Dade  v.  Chester,  117  Pa.  St.  414;  20. 
Am.  &  Eng.  Corp..  Cas.  440;  Kiley  v. 
Kansas  City,  87  Mo.  103;  13  Am.  St 
Eng  Corp.  Cas.  446;  Armstrong  v. 
Brunswick,  79  Mo.  319;  8  Am.  &  Eng, 
Corp.  Cas.  404;  Kistner  v.  Indianapo- 
lis, 100  Ind.  210;  8  Am.  &  Eng.  Corp. 
Cas.  420;  Faulkner  v.  Aurora,  85  Ind. 
130;  2  Am.  &  Eng.  Corp.  Cas.  520;  44 
Am.  Rep.  i;  Cain  v.  Syracuse,  95  N, 
Y.  83;  5  Am.  &  Eng.  Corp.  Cas. '371;- 
People  V.  Albany,  11  Wend.  (N.  Y.) 
539;  27  Am.  Dec.  95;  Connors  w.  Maj'.or 
etc.  of  N.  Y.,  II  Hun  (N.  Y.)  439; 
Wilson  V.  Mayor  etc.  of  N.  Y.,  i  Den, 
(N.  Y.)  595;  43  Am.  Dec.  719;  Cole  v. 
Medina,  27  Barb.  (N.  Y.)  218;  Fowle 
V.  Common  Council  of  Alexandria,  3 
Pet.  (U.  S.)  398,  Hill  w.  Charlotte,  72 
N.  Car.  55;  21  Am.  Rep.'  441;  Carr  v. 
Northern  Liberties,  35  Pa.  St.  324;  78 
Am.  Dec.  342;  Grant  v.  Erie,  ^g  Pa. 
St.  420;  8  Am.  Rep.  272;  Hewison  v. 
New  Haven,  37  Conn.  475;  9  Am.  Rep. 
342;  Levy  V.  Mayor  of  N.  Y.,  i  Sandf. 
(N.  Y.)  465;  Bennett  v.  New  Orleans, 
14  La.  An.  120;  Howe  v.  New  Orleans, 
12  La.  An.  481;  Kelley  v.  Milwaukee, 
i8  Wis.  83;  Goodrich  v.  Chicago,  20 
111.  445;  Fair  v.  Philadelphia,  88  Pa.  St. 
309;  32  Am.  Rep.  455;  Hill  v. 
Boston,  122  Mass.  344;  23  Am.  Dec. 
332;  Ogg  V.  Lansing,  35  Iowa  495; 
14  Am.  Rep.  760;  Hafford  v. 
Nfw  Bedford,  16  Gray  (Mass.)  297; 
Davis  V.  Montgomery,  51  Ala.  139;  23 
Am.  Dec.  545;  Forsyth  v.  Atlanta,  45 
Ga.  152;  12  Am.  Rep.  576;  Parker  v. 
Mayor  etc.  of  Macon,  39  Ga.  725;  99 
Am.  Dec.  486;  Campbell  v.  Montgom- 
ery,  53  Ala.  527;  25  Am.  Rep.  656; 
Stevenson  i).  I^hcenixville,  i  Ches.  Co. 
Rep.  113;  Norristown  v.  Fitzpatrick,  94 
Pa.  St.   121;   Smoot  v.  Wetumpka,  24 
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erty  caused  by  its  failure  to  exercise  its  power  to  supply  water 
and  apparatus  for  extinguishing  fires  ;^  or  for  injuries  caused  by 
its  failure  to  provide  proper  and  suitable  drains  and  sewers.^ 


Ala.  112:  Detroit  1^.  Beckman,  34  Mich. 
i2^\  22  Am.  Rep.  507;  Baker  v.  State, 

27  Ind.  485;  Walker  v.  Hallock,  32  Ind. 
239;  Tainter  v.  Worcester,  123  Mass. 
311;'  25  Am.  Rep.  go;  Ball  v.  Wood- 
bine, 61  Iowa  83;  47  Am.  Rep.  805; 
James  v.  Trustees  of  Harrodsburg,  85 
Ky.  191;  16  Am.  &  Eng.  Corp.  Cas. 
483;  Armstrong  v.  Brunswick,  79  Mo. 
319;  8  Am.  &  Eng.  Corp.  Cas.  404; 
Fort  Worth  v.  Crawford,  64  Tex.  202; 
53  Am.  R,ep.  753;  8  Am.  &  Eng.  Corp. 
Cas.  406;  McCutcheon  v.  Homer,  43 
Mich.  483;  38  Am.  Rep.  212;  Austin  t>. 
Lambeth,  27  L.  J.  Ch.  677;  Hargreaves 
V.  Taylor,  3  Best.  &  S.  613. 

1.  Failure  to  Supply  Water  and  Fire 
Apparatus. — The  power  on  the  part  of 
a  municipal  corporation  to  supply  fa- 
cilities for  a  supply  of  water  to  extin- 
guish fires,  does  not  impose  a  liability 
for  the  failure  to  provide  such  facilities. 
Van  Horn  v.  Des  Moines,  63  Iowa  447; 
4  Am.  &  Eng.  Corp.  Cas.  639;  Black  v. 
Columbia,  19  S.  Car.  412;  2  Am.  & 
Er.g.  Corp.  Cas.  640;  Wheeler  v.  Cin- 
cinnati, 19  Ohio  St.  19;  2  Am.  Rep.  68; 
Tainter  v.  Worcester,  123  Mass.  311; 
25  Am.  Rep.  90;  Brinkmeyer  v.  Evans- 
ville,  29  Ind.  187;  Wright  v.  City 
Council  of  Augusta,  78  Ga.  241;  6  Am. 
St.  Rep.  256;  Patch  v.  Covington,  17 
B.  Men.  (Ky.)  722.  And  the  general 
doctrine  that,  in  the  absence  of  an  ex- 
press statute  authorizing  it,  municipal 
corporations  are  not  liable  to  actions 
for  injuries  occasioned  by  reason  of 
negligence  in  using  or  keeping  in  re- 
pair the  fire  engines  owned  by  them,  or 
furnishing  them  with  an  adequate  sup- 
ply of  water,  seems  to  be  very  gener- 
ally  accepted.     Mendel    v.    Wheeling, 

28  W.  Va.  233;  57  Am.  Rep.  664; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19; 
2  Am.  Rep.  368;  Eastman  v.  Meredith, 
36  N.  H.  284;  72  Am.  Dec.  302:  Bige- 
low  V.  Randolph,  14  Gray  (Mass.)  541; 
Hafford  v.  New  Bedford,  16  Gray 
(Mass.)  297;  Jewett  v.  New  Haven,  38 
Conn.  368;  9  Am.  Rep.  382;  Forbush  zi. 
Norwich,  38  Conn.  225;  9  Am.  Rep. 
39.';;  Ogg  V.  Lansing,  35  Iowa  495;  14 
Am.  Rep.  760;    Elliott  v.  Philadelphia, 

75  Pa.  St.  347;  15  Am.  Rep.  591; 
O'Meara  v.  Mayor  etc.  of  N.  Y.,  i 
Daly  (N.  Y.)  425;  Smith  V.  Rochester, 

76  N.  Y.  506;  Howard  v.  San  Fran- 
cisco, 51  Cal.  52;  Maximilian  v.  Mayor 


etc.  of  N.  Y.,  62  N.  Y.  160;  20  Am. 
Rep.  468;  Greenwood  v.  Louisville,  13 
Bush  (Ky.)  226;  26  Am.  Rep.  263;  Pol- 
lock V.  Louisville,  13  Bush  (Ky.)  221; 
26  Am.  Rep.  260;  Fisher  v.  Bos- 
ton, 104  Mass.  87;  6  Am.  Rep.  "196; 
distinguished  from  Oliver  v.  Worces- 
ter, 102  Mass.  489;  3  Am.  Rep.  585; 
Hayes  v.  Oshkosh,  33  Wis.  314;  14 
Am.  Rep.  760;  Heller  v.  Sedaiia,  53 
Mo.  159;  14  Am.  Rep.  444;  Brink- 
meyer V.  Evansville,  29  Ind.  187; 
Western  College  of  Medicine  v. 
Cleveland,  12  Ohio  St.  375;  Weight- 
man  V.  Washington,  i  Black  (U.  S.) 
39;  Grant  v.  Erie,  69  Pa.  St.  420;  8  Am. 
Rep.  272;  New  Orleans  v.  Crescent 
Mut.  Ins.  Co.,  25  La,  An.  390;  Davis  v. 
Montgomery,  51  Ala.  139;  23  Am.  Rep. 
545;  HiH  V.  Boston,  122  Mass.  344;  23 
Am.  Rep.  332;  Tainter  v.  Worcester, 
123  Mass.  311;  25  Am.  Rep.  90;  Foster 
V.  Lookout  Water  Co.,  3  Lea  (Tenn.) 
42;  McKenna  v.  St.  Louis,  6  Mo.  App. 
320.  The  city  is  not  liable,  although 
the  "water  works  company  has  con- 
tracted to  indemnify  the  city  against 
all  actions  for  its  misfeasance  or  neg- 
lect. Van  Horn  v.  Des  Moines,  63 
Iowa  447;  50  Am.  Rep.  750.  And  the 
fact  that  the  city  contracted  with  plain- 
tiff to  furnish  an  adequate  supply  of 
water  for  the  extinguishment  of  fires, 
makes  no  difference,  such  contract  not 
being  ordinarily  within  the  power  of 
municipal  authorities  to  make.  Black 
V.  Columbia,  19  S.  Car.  412;  45  Am. 
Rep.  785;  2  Am.  &  Eng.  Corp.  Cas. 
640. 

A  city  made  a  contract  with  a  water 
company  to  furnish  water  at  certain 
places,  and  in  sufficient  quantities  to  ex- 
■  tinguish  fires  when  they  might  occur — ■ 
held,  that  one,  whose  house  was 
burned,  as  no  water  could  be  obtained, 
the  pipes  being  out  of  repair  and  full  of 
mud  and  gravel,  could  not  recover 
damages  either  from  the  city  or  the 
company.  Foster  v.  Lookout  Water 
Co.,  3  Lea  (Tenn.)  42. 

2.  Drains  and  Sewers. — A  municipal- 
ity is  not  bound  to  provide  sufficient 
sewerage  for  every  part  of  the  city, 
and  therefore  is  not  liable  for  injuries 
caused  by  the  absence  or  insufficiency 
of  sewers.  Thus  in  Daniels  v.  City  of 
Denver,  2  Col.  669,  the  city  had  never 
attempted  to  make  any  drains  in  the 
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(F)  Manner  of  Exercise. — Not  only  is  a  municipal  corporation 
not  liable  for  its  neglect  or  omission  to  exercise  its  judicial  or 
legislative  powers,  but  it  is  exempt  from  all  liability  for  the  man- 
ner in  which,  in  good  faith,  it  exercises  such  discretionary  powers. 
Its  duty  in  adopting  general  plans  and  in  determining  how  it 
shall  exercise  these  powers  are  of  a  quasi  judiciaLnature,  involv- 
ing the  exercise  of  deliberate  judgment  and  large  discretion;  and 
the  honest  and  careful  exercise  of  such  judgment  and  discretion 
is  not  subject  to  revision  by  a  court  or  jury  in  a  private  action.' 


street,  and  the  plaintiff's  property'  "was 
overflowed.  Held,  that  the  city  was 
not  liable.  And  in  an  action  for  dam- 
ages caused  by  failure  to  pro\ide 
proper  and  suitable  drainage  for  water 
accumulating  on  streets,  held,  that  the 
city  was  not  liable.  Flagg  v.  Worces- 
ter, 13  Gray  (Mass.)  601.  And  see 
Peru  V.  Gleason,  91  Ind.  566;  5  Am.  & 
Eng.  Corp.  Cas.  435;  Atchison  v. 
Challiss,  9  Kan.  603;  Hutson  v.  Mayor 
etc.  of  N.  Y.,  9  N.  Y.  163;  59  Am. 
Dec.  526;  Mills  V.  Brooklyn,  32  N.  Y. 
489;  Cole  V.  Medina,  27  Barb.  (N.  Y.) 
218;  Bennett  v.  New  Orleans,  14  La. 
An.  120;  Carr  v.  Northern  Liberties,  35 
Pa.  St.  324;  78  Am.  Dec.  342;  Denver  f. 
Rhodes,  9  Colo.  554;  20  Am.  &  Eng. 
Corp.  Cas.  411;  Wilson  v.  Mavor  etc. 
of  N.  Y.,  I  Den.  (N.  Y.)  595;  "43  Am. 
Dec.  719;  Hickok  v.  Trustees  of  Platts- 
burg,  15  Barb.  (N.  Y.)  427;  Kavanagh 
■V.  Brooklyn,  38  Barb.  (N.  Y.)  232;  Im- 
ler  V.  Springfield,  55  Mo.  119;  17  Am. 
Rep.  645;  Anne  Arundel  Co.  v.  Duckett, 
20  Md.  46S;  83  Am.  Dec.  567;  Wright 
V.  Wilmington,  92  N.  Car.  156;  Morris 
■V.  Council  Bluffs,  67  Iowa  343;  56  Am. 
Rep.  343;  Barrj'  v.  Lowell,  8  Allen 
(Mass.)  127;  Merrifield  v.  Worcester, 
no  Mass.  216;  14  Am.  Rep.  592;  Mont- 
gomery V.  Gilmer,  33  Ala.  116;  70  Am. 
Dec.  562;  Daniels  v.  Denver,  2  Colo. 
669;  Attj-.  Gen.  v.  Dorking  Union,  L. 
R.,  20  Ch.  Div.  595;  Bannagan-  v.  Dis- 
trict of  Columbia,  2  Mackey  (D.  C.) 
285;  Daniels  T'.  Denver,  2  Colo.  669. 
Compare  Byrnes  v.  Cohoes,  67  N.  Y. 
204.  See  Drains  AND  Sewers,  6  Am. 
&  Eng.  Encyc.  of  Law  24. 

1.  Johnson  v.  District  of  Columbia, 
118  U.  S.  19;  Mills  V.  Brooklyn,  32  N. 
Y.  495;  Lynch  v.  Mayor  etc.  of  N.  Y., 
76  N.  Y.  60;  32  Am.  Rep.  271;  Monk 
V.  New  Utrecht,  104  N.  Y.  552;  Siefert 
V.  Brooklyn,  loi  N.  Y.  136;  14  Am.  & 
Eng.  Corp.  Cas.  440;  Hutson  v.  Mayor 
etc.  of  N.  Y.,  9  N.  Y.  163;  59  Am. 
Dec.  521;  Hickoic  v.  Trustees  of  Platts- 
burg,  15  Barb.  (N.  Y.)  427;  Rochester 


White  Lead  Co.  v.  Rochester,  3  N.  Y. 
463;  Wilson  V.  Maj'or  etc.  of  N.  Y.,  » 
Den.  (N.  Y.)  595;  43  Am.  Dec.  719; 
Van  Wert  v.  Brooklyn,  28  How.  (N.Y.) 
Pr.  451;  Hubbell  v.  Yonkers,  104  N.Y. 
434;  L3'nch  V.  Ma_vor  etc.  of  N.  Y.,  76 
N.  Y.  60;  32  Am.  Rep.  271;  Kavanagh 
V.  Brooklyn,  38  Barb.  (N.  Y.)  232; 
Dewey  ti.  Detroit,  15  Mich.  307;  Atchi- 
son V.  Challis,  9  Kan.  603;  Child  v. 
Boston,  4  Allen  (Mass.)  41;  Si  Am. 
Dec.  680;  Flagg  v.  Worcester,  13  Gray 
(Mass.)  601;  Barry  v.  Lowell,  8  Allen 
(Mass.)  127;  Merrifield  -v.  Worcester, 
no  Mass.  216;  14  Am.  Rep.  592;  Carr 
V.  Northern  Liberties,  35  Pa.  St.  324; 
78  Am.  Dec.  342;  Collins  v.  Phila- 
delphia, 93  Pa.  St.  272;  Fair  v.  Phila- 
delphia, 88  Pa.  St.  309;  Grant  v.  Erie, 
69  Pa.  St.  420;  8  Am.  Rep.  272; 
Wright  V.  Wilmington,  92  N.  Car. 
156;  Judge  V.  Meriden,  38  Conn.  90; 
Diamond  Match  Co.  v.  New  Haven, 
55  Conn.  510;  Thompson  v.  Polk  Co., 
38  Minn.  130;  20.  Am.  &  Eng.  Corp. 
Cas.  433;  Denver  v.  Capelli,  4  Colo. 
25;  34  Am.  Rep.  62;  Daniels  v.  Den- 
ver, 2  Colo.  669;  Van  Pelt  v.  Daven- 
port, 42  Iowa  308;  20  Am.  Rep.  622; 
Wicks  V.  De  Witt,  54  Iowa  130;  Ger- 
man Tlieo.  School  v.  Dubuque,  64  Iowa 
736;  Smith  V.  Gould,  61  Wis.  31;  5 
Am.  &  Eng.  Corp.  Cas.  472;  Allen  v. 
Chippewa  Falls,  52  Wis.  430;  28  Am. 
Rep.  748;  Horton  v.  Nashville,  4  Lea 
(Tenn.)  47;  40  Am.  Rep.  i;  Roll  v. 
Indianapolis,  52  Ind.  547;  Rozell  v. 
Anderson,  91  Ind.  451;  4  Am.  &  Eng. 
Corp.  Cas.  622;  Anderson  7;.  East,  117 
Ind.  126;  10  Am.  St.  Rep.  35;  Weis  v. 
Madison,  75  Ind.  241;  39  Am.  Rep. 
135;  Cummins  v.  Seymour,  79  Ind.  491; 
41  Am.  Rep.  618;  Evansville  t).  Decker, 
84  Ind.  325;  43  Am.  Rep.  86;  Imler  v. 
Springfield,  55  Mo.  119;  17  Am.  Rep. 
645;  Foster  v.  St.  Louis,  71  Mo.  157; 
Flori  V.  St.  Louis,  69  Mo.  341;  33  Am. 
Rep.  504;  Welsh  v.  Rutland,  56  Vt. 
228;  48  Am.  Rep.  762;  Sutton  v.  Clarke, 
6  Taunt.  28;  McCaughey  ■».  Tripp,  12 
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But  the  exercise  of  powers  of  this  nature  which  results  in  a  direct 
and  physical  injury  to  the  property  of  an  individual  and  which, 
from  its  nature,  is  liable  to  be  repeated  and  continuous,  but  is 
remediable  by- a  change  of  plan  or  the  adoption  of  prudential 
measures,  renders  the  corporation  liable  for  such  damages  as 
occur  in  consequence  of  the  continuance  of  the  original  cause 
after  notice,  and  an  omission  to  adopt,  remedial  measures.^ 

4.  Absolute  Ministerial  Duties. — Municipal  corporations  accept- 
ing chartered  powers  from  the  State,  and  so,  by  their  own  con- 
sent, assuming  duties  not  previously  imposed,  become  liable,  in 


R,  I.  449;  Bannagan  v.  District  of  Co- 
lumbia, 2  Mackey  (D.  C.)  285;  Duke 
V.  Mayor,  20  Ga.  635;  Anne  Arundel 
Co.  V.  Duckett,  20  Md.  468. 

Damages  cannot  be  recovered  against 
a  municipality  for  injuries  resulting 
from  the  plan  of  a  public  work,  how- 
ever dangerous,  in  the  absence  of  evi- 
dence that  further  action  in  respect  to 
it  was  contemplated  at  the  time  of  the 
injurv.     Toolan  v.  Lansing.   38   Mich. 

315-  " 

Negligence  in  Devising  Plan. — But  a 
municipal  corporation  is  liable  for  neg- 
ligence in  devising  the  plan  of  public 
improvement,  as  well  as  for  negligence 
in  its  execution.  Terre  Haute  -k  Hud- 
nut,  112  Ind.  542;  18  Am.  &  Eng.  Corp. 
Cas.  302;  Rice  v.  Evansville,  108  Ind. 
7;  58  Am.  Rep.  22;  North  Vernon  v. 
Voegler,  103  Ind.  314;  13  Am.  &  Eng. 
Corp.  Cas.  434;  same  8g  Ind.  77;  In- 
dianapolis V.  Huffer,  30  Ind.  235; 
Crawfordsville  v.  Bond,  96  Ind.  236; 
7  Am.  &  Eng.  Corp.  Cas.  488;  Evans- 
ville V.  Decker,  84  Ind.  325;  43  Am. 
Rep.  86;  Cummins  v.  Seymour,  79 
Ind.  491;  41  Am.  Rep.  618;  Weis  v. 
Madison,  75  Ind.  241;  39  Am.  Rep. 
'3Si  Seymour  v.  Cummins,  iig  Ind. 
148;  Indianapolis  v.  Tate,  39  Ind.  282; 
Indianapolis  v.  Lawyer,  38  Ind.  348; 
Lehn  v.  San  Francisco,  66  Cal.  76; 
Barnes  v.  District  of  Columbia,  91  U. 
S.  540;  Gould  V.  Topeka,  32  Kan.  485; 
49  Am.  Rep.  496;  Wilson  v.  Atlanta, 
60  Ga.  473;  Nevins  v.  Peoria,  41  111. 
502;  89  Am.  Dec.  392;  Chicago -Z'.  Gal- 
lagher, 44  111.  295;  Mayor  etc.  of 
Helena  v.  Thompson,  29  Ark.  569; 
Wilson  V.  Susquehanna  Turnpike  Co., 
21  Barb.  (N.  Y.)  68;  Watson  v.  Kings- 
ton, 43  Hun  (N.  Y.)  367;  Townsend  v. 
Susquehanna  Turnpike  Co.,  6  Johns. 
(N.  Y.)  90;  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.  463;  Peo- 
ple V.  Waterford  etc.  Turnpike  Co., 
2  Keyes  {N.  Y.)  327;  Lacour  v.  Mayor 
etc.  of  N.  Y.,   3   Duer   (N.  Y.)  406; 


Fowler  v.  Mott,  19  Barb.  (N.  Y.)  204; 
Aldrich  v.  Pelham,  i  Gray  (Mass.) 
510;  Jordon  v.  Hannibal,  87  Mo.  673; 
13  Am.  &  Eng.  Corp.  Cas.  466; 
Weightman  v.  Washington,  i  Black 
(U.  S.)  39;  Milwaukee  v.  Davis,  6 
Wis.  377;  Ashlej'  v.  Port  Huron,  35 
Mich.  296;  24  Am.  Rep.  552. 

The  fact  that  the  municipality  took 
professional  advice  is  usually  a  valid 
excuse  for  any  defect  in  the  plan  of  a 
public  undertaking.  Rochester  White 
Lead  Co.  v.  Rochester,  3  N.  Y.  463; 
Sherman  v.  Kortright,  52  Barb.  (X.Y.) 
267. 

The  cases  relating  to  municipal  lia- 
bility in  this  connection  mostly  concern 
drains  and  sewers.  They  generally 
hold  that  a  corporation  is  not  liable 
for  injuries  which  are  attributable  to 
the  plan  of  the  sewer.  In  those  cases 
in  which  they  have  been  held  liable,  it 
will  usually  be  found  that  there  was 
negligence  in  selecting  the  plan,  by 
employing  incompetent  persons  for 
that  purpose.  The  cases  on  this  point 
are  not  harmonious.  Compare  with 
the  cases  cited  above  Lehn  - .  San  Fran- 
cisco, 66  Cal.  76;  Denver  v.  Rhodes,  9 
Colo.  i;54;  20  Am.  &  Eng.  Corp.  Cas. 
411.  And  see  Draiks  axd  Sewers, 
6  Am.  &  Eng.  Encvc.  of  Law  23. 

Statutory  Plan. — Where  the  plan  and 
particulars  of  a  public  work  are  pre- 
scribed by  statute,  the  municipality  is 
liable  for  injuries  sustained  through  its 
failure  to  comply  therewith.  Hardj'  v. 
Brooklyn,  90  N.  Y.  435;  43  Am.  Rep. 
1S2;  Wilson  V.  Susquehanna  Turnpike 
Co.,  21  Barb.  (N.  Y._)  68;  People  v. 
Waterford  etc.  Turnpike  Co.,  3  Abb. 
Dec.  (N.  Y.)  5S0;  Pekin  v.  Newell,  26 
111.  320;  Harlow  v.  Humiston,  6  Cow. 
(N.  Y.)  189;  Dvgert  v.  Schenck,  23 
Wend.  (N.  Y.)  446;  35  Am.  Dec.  575; 
Shear.  &  Redf.  Neg.   (4th  ed.),  ^  279. 

1.  Siefert  v.  Brooklyn,  loi  N.  Y. 
136;  14  Am.  &  Eng.  Corp.  Cas.  440; 
Lvnch  V.  Mayor  etc.  of  N.  Y.,  76  N. 
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certain  cases,  in  consideration  of  the  grant,  for  the  due  exercise  of 
the  powers  and  the  proper  performance  of  the  duties  thus  confer- 
red and  imposed.!  We  have  seen  that  there  is  no  Habihty  either 
for  the  non-exercise  or  HegHgent  exercise  of  discretionary  and  leg- 
islative powers  ;  but  where  the  duty  is  ministerial  and  absolute,  as 
distinguished  from  legislative,  judicial  or  discretionary,  the  muni- 
cipal corporation  becomes  liable  for  an  injury  arising  because  of 
its  failure  to  perform  it.^  It  is  not  necessary,  however,  in  order 
to  Faise  a  liability,  that  the  statute  should  expressly  impose  up- 
on the  corporation  a  liability  to  respond  in  damages  to  any  one 
who  may  suffer  a  special  injury  from  a  breach  of  duty.  If  thie  duty 
clearly  appears,  and  if  it  is  a  duty  imposed  for  the  private  or  cor- 
porate advantage  of  the  municipality,  as  distinguished  from  a 
public  or  governmental  duty ,3  the  liability  for  a  breach  of  it  will 
be  implied.* 


Y.  60;  32  Am.  Rep.  271;  Wilson  v. 
Mayor  etc.  of  N.  Y.,  i  Den.  (N.  Y.) 
S95j  43  A-m.  Dec.  719;  Fleming  v. 
Manchester,  44  L.  J.,  N.  S.  517. 

1.  Per  Finch,  J.,  Cain  v,  Syracuse, 
95  N.  Y.  S3;  Denver  v.  Dunsmore.  7 
Colo.  328";  Kunz  V.  Troy,  104  N.  Y. 
344;  58  Am.  Rep.  508;  Eh'rgott  v. 
Mayor  etc.  of  N.  Y.,  96  N.  Y.  264;  48 
Am.  Rep.  622;  6  Am.  &  Eng.  Corp. 
Cas.  31 ;  Hutson  v.  Mayor  etc.  of  N.  Y., 
■9  N.  Y.  163;  59  Am.  Dec.  526;  Rob- 
inson V.  Chamberlain,  34  N.  Y.  389; 
■60 .  Am.  Dec.  713;  Maximilian  v. 
Mayor  etc.  of  N.  Y.,  62  N.  Y. 
160;  20  Am.  Rep.  468;  Barton  v. 
Syracuse,  36  N.  Y.  54;  Nelson  v. 
Canisteo,  100  N.  Y.  89;  Requa  v. 
Rochester,  45  N.  Y.  129;  6  Am.  Rep. 
52;  Davenport  v.  Ruckman,  37  N.  Y. 
568;  Conrad  v.  Ithaca,  16  N.  Y.  158; 
Winn  V.  Rutland,  52  Vt.  481;  Galves- 
ton V.  Posnainsky,  62  Tex.  118;  13  Am. 
&  Eng.  Corp.  Cas.  484;  Denver  v. 
Dunsmore,  7  Colo.  328;  4  Am.  &  Eng. 
Corp.  Cas.  568;  Richmond  v.  Long,  17 
Gratt.  (Va.)  375;  Weightman  i".  Wash- 
ington, I  Black  (U.  S.)  39;  Farquar  v. 
Roseburg  (Oreg.  1890),  21  Pac.  Rep. 
1 103;  31  Am.  &  Eng.  Corp.  Cas.  i. 

"Whenever  an,  individual  or  a  cor- 
poration for  a  consideration  received 
from  the  sovereign  power  has  become 
bound  by  covenant  or  agreement, 
either  express  or  implied,  to  do  cer- 
tain things,  such  individual  or  corpo- 
ration is  liable  in  case  of  neglect  to 
perform  such  covenant,  not  only  to  a 
public  prosecution  by  indictment,  but 
to  a  private  action,  at  the  suit  of  any 
person  injured  by  such  neglect.  The 
contract  made  with  the  sovereign 
power  is  deemed  to  enure  to  the  benefit 


of  every  individual  interested  in  its 
performances."  Weet  v.  Brockport,  16 
N.  Y.  161. 

2.  Kiley  v.  Kansas  City,  87  Mo.  103; 

13  Am.  &  Eng.  Corp.  Cas.  446;  Welsh 
V.  St.  Louis,  73  Mo.  71;  Russell  v. 
Columbia,  74  Mo.  490;  41  Am.  Rep. 
325;  Bassett  v.  St.  Joseph,  53  Mo.  290; 

14  Am.  Rep.  446;  Halpin  v.  Kansas 
City,  76  Mo.  335;  Jones  ■t'.  New  Haven, 
34  Conn,  i;  Hewison  v.  New  Haven, 
37  Conn.  475;  9  Am.  Rep.  342;  Hitch- 
ins  V.  Mayor  of  Frostburg,  68  Md.  100; 
6  Am.  St.  Rep.  122;  Montgomery  v. 
Gilmer,  33  Ala.  130;  70  Am.  Dec.  562; 
Hamilton  v.  Columbus,  52  Ga.  435; 
Little  Rock  v.  Willis,  27  Ark.  572; 
Gilluly  X!.  Madison,  63  Wis.  518;  *  52 
Am.  Rep.  299. 

The  principle  stated  in  the  text  is 
settled  beyond  dispute.  In  addition  to 
the  authorities  cited  supra,  and  in  the 
preceding  and  following  notes,  see,  for 
particular  application  of  the  doctrine. 
Bridges,  2  Am.  &  Eng.  Encyc.  of  Law 
558;  Drains  and  Sewers,  6  Am.  & 
Eng.  Encyc.  of  Law  23;  Highways,  9 
Am.  &  Eng.  Encyc.  of  Law  376. 

3.  See,  ante,  I.  General  Rule, 
and  cases  cited. 

4.  Scott  V.  Mayor,  37  Eng.  L.  &  Eq. 
495;  Henley  -v.  Lyme  Regis,  3  B.  & 
Ad.  77;  Mersey  Docks  v.  Gill,  11  H.  L. 
Cas.  686;  Mayor  of  Ljmn  v.  Turner, 
Cowper  86;  Mersey  Docks  v.  Pan- 
hallow,  I  H.  L.  Cas.,  N.  S.  93;  Lan. 
Canal  Co.  v,  Parnably,  11  A.  &  E.223; 
Galveston  v.  Posnainsky,  62  Tex.  no; 
13  Am.  &  Eng.  Corp.  Cas.  4S4;  50  Am. 
Rep.  517;  Galveston  v.  Barljour,  62 
Tex.  172;  Ehrgotf  v.  New  York, 
96  N.  Y.  264;  6  Am.  &  Eng.  Coi^. 
Cas.    31;     48    Am.    Rep.   622;    Maxi- 
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milian  t'.  New  York,  62  N.  Y.  160; 
20  Am.  Rep.  46S;  Nelson  v.  Can- 
isteo,  100  N.  Y.  89;  Barton  v.  Syra- 
cuse, 36  N.  Y.  54;  Weet  v.  Brock- 
port,  16  N.  Y.  161;  Davenport  v.  Ruck- 
man,  37  N.  Y.  568;  Requa  v.  Rochester, 
45  N.  Y.  129;  6  Am.  Rep.  52;  Roches- 
ter White  Lead  Co.  v.  Rochester,  3  N. 
Y.  463  (exhaustive  opinion);  Bailey  f. 
Mayor  etc.  of  N.Y.,  3  Hill  (N.  Y.)  538; 
38  Ara.  Dec.  669;  Saulsburg  v.  Ithaca, 
.94  N.  Y.  27;  Mayor  etc.  of  N.  Y.  v. 
Furze,  3  Hill  (N.  Y.)  612;  Lloyd  v. 
Mayor  etc.  of  N.  Y.,  5  N.  Y.  374;  Cole 
V.  Medina,  27  Barb.  (N.  Y.)  218;  Clark 
V.  Lockport,  49  Barb.  (N.  Y.)  5S0; 
Storrs  V.  Utica,  17  N.  Y.  104;  72  Am. 
Dec.  437;  Ring  v.  Cohoes,  77  N.  Y. 
83;  33  -A-m.  Rep.  574;  Conrad  v. 
Ithaca,  16  N.  Y.  158;  Wendell  v. 
Mayor  etc.  of  Troy,  39  Barb.  (N.  Y.) 
329;  Peckt;.  Batavia,  32  Barb.  (N.  Y.) 
634;  Noonan  v.  Albany,  79  N.  Y.  470; 
_35  Am.  Rep.  470;  McCarthj'  v.  Syra- 
cuse, 46  N.  Y.  194;  .Kavanagh  v. 
Brooklyn,  38  Barb.  (N.  Y.)  232;  Den- 
ver V.  Dunsmore,  7  Colo.  328;  4  Am. 
•&  Eng.  Corp.  Cas.  568;  Denver  v. 
Rhodes,  9  Colo.  554;  20  Am.  &  Eng. 
■Corp.  Cas.  411;  Boulder  v.  Niles,  9 
Colo.  415;  16  Am.  &  Eng.  Corp.  Cas. 
475;  Evanston  v.  Gunn,  99  U.  S.  660; 
Supervisors  of  Rock  Co.  v.  United 
States,  4  Wall.  (U.  S.)  435;  Barnes  v. 
District  of  Columbia,  gi  U.  S.  541; 
Weightman  v.  Washington,  i  Black 
(U.  S.)  39;  Nebraska  City  -v.  Camp- 
bell, 2  Black  (U.  S.)  590;  Chicago  v. 
Robbins,  2  Black  (U  S.)  418;  Mayor 
■  etc.  of  N.  Y.  V.  Sheffield,  4  Wall.  (U. 
S.)  189;  Delger  v.  St.  Paul,  14  Fed. 
Rep.  567;  Harper  v.  Milwaukee,  30 
Wis.  365;  Cook  V.  Milwaukee,  24  Wis. 
270;  I  Am.  Rep.  183;  Burns  v.  Elba, 
32  Wis.  60s;  Ward  'v.  Jefferson,  24 
Wis.  342;  Kenworthy  i'.  Town  of 
Ironton,  41  Wis.  647;  Milwaukee  v. 
Davis,  6  Wis.  377;  Welsh  v.  St.  Louis, 
73  Mo.  71;  Halpin  v.  Kansas  City,  76 
Mo  335;  Bassett  v.  St.  Joseph,  53  Mo. 
290;  14  Am.  Rep.  446;  Russell  v. 
Columbia,  74  Mo.  490;  41  Am.  Rep. 
J25;  Blake  v.  St.  Louis,  40  Mo.  570; 
Murtaugh  v.  St.  Louis,  44  Mo.  480; 
■Craig  V.  Sedalia,  63  Mo.  417;  Erie  City 
■V.  Schwingle,  22  Pa.  St.  385;  60  Ara. 
Dec.  87;  Pittsburgh  v.  Crier,  22  Pa. 
St.  54;  Fritsch  v.  Allegheny,  91  Pa. 
St.  226;  Dayton  v.  Pease,  4  Ohio  St. 
■80;  Western  College  of  Medicine  v. 
Cleveland,  12  Ohio  St.  377;  McCombs 
V.  Akron,  15  Ohio  476;  Rhodes  v. 
Cleveland,   10  Ohio  159;  36  Am.  Dec. 


82;  Soper  V,  Henry  Co.,  26  Iowa  264; 
Wallaces.  Muscatine,  4  Greene  (Iowa) 
373;  Browning  v.  Springfield,  17  111.  143; 
Town  of  Waltham  v.  Kemper,  55  111. 
346;  8  Am.  Rep.  652;  Clayburgh  v. 
Chicago,  25  111.  535;  79  Am.  Dec.  346; 
Springfield  v.  Le  Claire,  49  111.  476; 
Lacon  v.  Page,  48  111.  499;  Champaign 
V.  Patterson,  50  111.  62;  Bloomington 
V.  Bay,  42  111.  503;  Sterling  v.  Thomas, 
60  111.  265;  White  V.  Bond  Co.,  58  111. 
29S;  II  Am.  Rep.  65;  Gordon  v.  Rich- 
mond, 83  Va.  436;  18  Am.  &  Eng. 
Corp.  Cas.  251;  Richmond  v.  Long,  17 
Gratt.  (Va.)  375;  Sawyer  v.  Corse,  17 
Gratt.  (Va.)  230;  99  Am.  Dec.  445; 
Noble  V.  Richmond,  31  Gratt.  (Va.) 
271;  31  Am.  Rep.  726;  Meares  v.  Wil- 
mington, 9  Ired.  L.  (N.  Car.)  73;  49 
Am.  Dec.  412;  Smith  v.  Leavenworth, 
15  Kan.  81;  Wyandotte  v.  White,  13 
Kan.  191;  Jansen  v:  Atchison,  16  Kan. 
358;  Smoot  V.  Wetumpka,  24  Ala.  112; 
Albrittin  v.  Himtsville,  60  Ala.  486; 
Grove  V.  Fort  Wayne,  45  Ind.  429;  15 
Am.  Rep.  262;  Logansport  v.  Wright, 
25  Ind.  513;  Centerville  v.  Woods,  57 
Ind.  192;  Jones  v.  New  Haven,  34 
Conn.  I ;  Anne  Arundel  Co.  v.  Duck- 
ett,  20  Md.  469;  Baltimore  v.  Pendle- 
ton, 15  Md.  12;  Dewej'  v.  Detroit,  15 
Mich.  311;  Furnell  v.  St.  Paul,  20 
Minn.  117;  Bohen  v.  Waseca,  32  Minn. 
176;  50  Am.  Rep.  564;  Kobs  v.  Min- 
neapolis, 22  Minn.  160;  Simmer  v. 
St.  Paul,  23  Minn.  408;  Niblett  v. 
Nashville,  12  Heisk.  (Tenn.)  6S4;  27 
Am.  Rep.  755;  Mayor  etc.  of  Memphis 
V.  Lasser,  9  Humph.  (Tenn.)  757; 
Parker  v.  Mayor  etc.  of  Macon,  39  Ga. 
725;  99  Am.  Dec.  486;  Mayor  etc.  of 
Savannah  v.  Waldner,  49  Ga.  316; 
Mayor  etc.  of  Rome  v.  Dodd,  58  Ga. 
239;  Mayor  etc.  of  Millidgeville  v. 
Cooley,  55  Ga.  17;  O'Neil  v.  New  Or- 
leans, 30  La.  An.  220;  31  Am.  Rep 
221;  Wheeler  v.  Troy,  20  N.  H.  80; 
Oilman  v.  Laconia,  55  N.  H.  130;  20 
Am.  Rep.  175;  Wilson  v.  Wheeling,  19 
W.  Va.  324;  42  Am.  Rep.  780;  Talla- 
hassee V.  Fortune,  3  Fla.  ig;  52  Am. 
Dec.  358;  Vicksburg  v.  Hennessy,  54 
Miss.  392;  28  Am.  Rep.  354;  Bell  v. 
West  Point,  51  Miss.  262;  Omaha  v. 
Olmstead,  5  Neb.  446;  McDonough  v. 
Virginia  City,  6  Nev.  90;  Farquar  v. 
Roseburg  (Oreg.  i8go),  21  Pac.  Rep. 
1103;  31  Am.  &  Eng.  R.Cas.  i. 

An  ordinance  of  a  city  corporation, 
directing  the  construction  of  a  work 
within  the  general  scope  of  its  powers, 
is  a  judicial  act;  but  the  prosecution  of 
the  work  is  ministerial,  for  the  safe  and 
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A  municipal  corporation,  however,  is  not  a  general  warrantor 
of  the  safe  condition  of  its  public  works,  such  as  streets,  sewers, 
water-pipes,  bridges,  etc.  Where  it  is  sought  to  hold  it  liable  for 
an  injury  caused  by  a  defect,  it  must  afifirmatively  appear  that 
the  municipality  has  been  guilty  of  negligence.  The  fact  that  the 
defect  existed  is  not  enough  to  impose  a  liability.^ 


skilful   performance  of  which  the  cor-  cases  cited;   Hill   v.  Boston,  122   Mass. 

poration  is  responsible.     Kavanagh  v.  344;  23  Am.  Rep.  332  (a  leading  case); 

Brooklyn,  38  Barb.  (N.  Y.)  232.  Oliver   v.    Worcester,    102   Mass.   499; 

The  doctrine  stated  in  the  text  is  3  Am.  Rep.  4S5;  Mower  v.  Leicester, 
supported  bj  the  great  weight  of  au-  9  Mass.  250;  6  Am.  Dec.  63;  French  v. 
thorit3'.  In  a  few  States,  however,  it  Boston,  129  Mass.  592;  Detroit  v. 
is  held  that  there  is  no  liability  on  the  Blakeby,  21  Mich.  io6;  4  Am.  Rep. 
part  of  the  municipality,  unless  it  is  450;  Detroit  v.  Putnam,  45  Mich.  265; 
expressly  imposed  by  statute.  Chope  McCutcheon  v.  Homer,  43  Mich.  483; 
V.  Eureka,  78  Cal.  588;  25  Am.  &  Eng.  38  Am.  Rep.  212.  (Rule  in  Michigan 
Corp.  Cas.  156;  Winbigler  v.  Los  has  been  changed  by  statute.  See  Mc- 
Angeles,  45  Cal.  36;  Tranter  v.  Sac-  Arthur  ti.  Saginaw,  58  Mich. 357.)  Pray 
ramento,6i  Cal.  275;  Barnett  v.  Contra  v.  Jersey  City,  32  N.  J.  L.  394;  Con- 
Costa  Co.,  67  Cal.  77;  Crowell  v.  So-  diet  v.  Jersey  City,  46  N.  J.  L.  157; 
noma  Co.,  25  Cal.  315;  Huffman  v.  Callahan  v.  Morris,  30  N.  J.  L.  161;, 
San  Joaquin  Co.,  21  Cal.  430;  Howard  Hyde  w.  Jamaica,  27  Vt.  443;  Winbig- 
V.  San  Francisco,  51  Cal.  52;  Arnold  lerw.  Los  Angeles, 45  Cal.  36;  Hewison 
V.  San  Jose,  81  Cal.  619.  And  see  cases  v.  New  Haven,  37  Conn.  475;  9  Am. 
citedtnfra.  Rep.    342;    Mitchell    v.   Rockland,   52 

Defective  Streets. — While  the  duty  of  Me.  123;  Reed  v.  Belfast,  20  Me.  246; 

a  municipality  to  keep  its  streets  in  a  State  v.  Burlington,  36  Vt.  521;  Drew 

reasonably     safe   condition,    so  .  far   as  v.  Sutton,  55  Vt.  586. 
travellers   are   concerned,   is   one   of  a        Judge    Thompson    says    that    this 

fuhlic  nature,  for  a  breach  of  which,  doctrine    is  destitute   of  any   trace    of 

within  the   rule   stated   in    the  text,    a  justice.     Thomp.  on  Neg.  735,  n. 
municipal    corporation    would    not   be         1.   Liability  Founded  on  Negligence. — 

answerable  in   an    action   of   tort,   yet  Actions  against  municipal  corporations 

the   liability  for  a  failure  to  fulfil   this  for  injuries  sustained  by  individuals  are 

duty,  it  is  generallj'  said,  arises   by  im-  founded    upon   the   negligence  of  their 

plication,  without  any  express   statute  officers    in    the   performance    of   their 

creating  a  liability,  from  the  nature  ot  official    duties,    and    cannot   be   main- 

the  subject  and  the  vast   powers  con-  tained    without   proof    of    such    negli- 

ferred    upon     such    corporations,     in-  gence.     Dubois  v.  Kingston,  102  N.  Y. 

eluding  exclusive  control  of  the  streets.  219;   55  Am,  Rep.  804;   12  Am.  &  Eng. 

Atleast  this  is  the  rule  in  the  Middle  and  Corp.   Cas.  630;  Smith  v.  Mayor  etc. 

Western  States.    For  a  discussion  of  the  of  N.  Y.,  66  N.  Y.  295;  23  Aip.  Rep. 

liability  of   municipal  corporations  for  53;  Hubbell».  Yonkers,35  Hun  (N.  Y.) 

injuries  caused  by  defective  streets,  see  349;     Jenney     v.    City    of     Brooklyn, 

Highways,  9  Am.  &  Eng.  Encyc.  of  120     N,    Y.     164;      30    Am.    &    Eng. 

Law  376;    Streets  AKD  Sidewalks.  Corp.  Cas.  511;  McGinity  «.  New  York, 

Yet  there  are  many  authorities  which  5  Duer   (N.  Y.)  674;   llutson  v.  Mayor 

do  not  approve   of  this   exception,  and  etc.   6f  N.  Y.,   9   N.  Y.    163;  59   Am. 

hold  that,  in  the  absence  of  a  statute,  Dec.  526;  Ring  v.  Cohoes,  77  N.  Y.  83; 

there  is   no  difference  between  the  lia-  Wendell    xk   Ma3'or   etc.   of    Troy,   39 

bility  of  an  incorporated  town  or  city  Barb.   (N.  Y.)  329;   Hart  v.  Brooklyn,' 

and  a  county  in  such  cases;  that  since  36   Barb.    (N.   Y.)   226;    McCarthy   v. 

the  duty  of  keeping  streets  in  repair  is  Sj'racuse,  46  N.  Y.  194;  Todd  v.  Troy, 

a  duty   to  the  public   and  not  to  private  61    N.   Y.    i;o6;   Goodfellow   v.    Mayor 

individuals,    no   civil    liability    on    the  etc.  of  N.  Y.,  100   N.  Y.    15;   Hunt  v. 

part  of  the  municipality  arises.     Arka-  New  York,  109  N.  Y.   234;  Bishop  v. 

delphia  v.  Windham,   49  Ark.  139;   18  Township  of  Schuylkill   (Pa.),   8   Atl. 

Am.  &  Eng.  Corp.  Cas.  347;  Young  v.  Rep.  449;  20   Am.  &  Eng.   Corp.   Cas. 

City  Council  of  Charleston,  20  S.  Car.  304,  n.;   Scranton  v.  Catterson,  94  Pa. 

119;  6  Am.  &  Eng.  Corp.  Cas.  54,  and  St.  202;  Mayor  etc.  of  N.  Y.  v.  Shef- 
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5.  Acts  Anthorized  by  Statute. — ^A  municipal  corporation  acting 
under  the  authority  of  its  charter  or  of  a  general  statute,  cannot 
be  subjected  to  a  liability  for  damages  arising  from  the  exercise 
by  it  of  the  authority  conferred,  so  long  as  the  authority  is  prop- 
erly exercised  and  not  exceeded,  unless  a  statute  or  the  funda- 
mental law  expressly  gives  a  right  to  such  damages.^     But  legis- 


field,  4  Wall.  (U.  S.)  189;  Wright  v. 
Wilmington,  92  N.  Car.  156;  15  Am.& 
Eng.  Corp.  Cas.  2S4;  Gay  v.  Cam- 
bridge, 12S  Mass.  387;  Flanders  v.  Nor- 
wood, 141  Mass.  17;  13  Am.  &  Eng. 
Corp.  Cas.  666;  Chicago  v.  McGiven, 
78  111.  347;  Rockford  v.  Hildebrand,  61 
111.  i,s5;  Bloomington  v.  Annett,  16 
Bradw.  (111.)  199;  Joliet  v.  Walker,  7 
HI.  App.  267;  Aurora  v.  Hillman,  90 
111.  61;  Chicago  V.  Hoy,  75  111.  530; 
Fahey  v.  Harvard,  62  111.  28;  Centralia 
V.  Krouse,  64  111.  19 ;  Lee  v.  Bark- 
hampstead,  46  Conn.  213;  Bill  v.  Nor- 
wich, 39  Conn.  222;  Mayor  etc.  of 
Atlanta  v.  Perdue,  53  Ga.  607;  Broun 
V.  Atlanta,  66  Ga.  71;  Cook  v.  Mil- 
waukee, 24  Wis.  270;  I  Am.  Rep.  183; 
Alexander  v.  Oshkosh,  33  Wis.  277; 
Ward  t/.  Jefferson,  24  Wis.  342;  Good- 
nough  V.  Oshkosh,  24  Wis.  549;  i  Am. 
Rep.  202;  Smith  v.  Leavenworth,  15 
Kan.  81;  Atchison  v.  King,  9  Kan.  550; 
Wellington  v.  Gregson,  31  Kan.  99; 
Galveston  v.  Barbour,  62  Tex.  173;  8 
Am.  &  Eng.  Corp.  Cas.  577;  50  Am. 
Rep.  519;  Noble  v.  Richmond,  31 
Gratt.  (Va.)  271;  31  Am.  Rep.  726; 
Aurora  v.  Bitner,  100  Ind.  396;  8  Am. 
&  Eng.  Corp.  Cas.  571;  Fort  Wayne  v. 
DeWitt,  47  Ind.  391;  Cusick  v.  Nor- 
wich, 40  Conn.  375;  Cook  v.  Anamosa, 
66  Iowa  427;  8  Am.  &  Eng.  Corp.  Cas. 
568;  Holmes  v.  Hamburg,  47  Iowa  348; 
Rosenburg  v.  Des  Moines,  41  Iowa  415; 
Stafford  V.  Oskaloosa,  57  Iowa  748; 
Doulon  V.  Clinton,  33  Iowa  397;  Shear- 
man &  Redfield  on  Neg.  (4th  ed.),  §  290. 

A  city  which  owns  the  bed  of  a  river 
and  has  the  right  to  divert  the  water 
and  to  sell  it  to  the  citizens,  is  not  liable 
for  damage  caused  by  sudden  and  un- 
looked-for floods.  Moore  v.  Los  An- 
geles, 72  Cal.  2S7. 

As  to  what  constitutes  negligence, 
and  the  liability  of  municipal  corpora- 
tions generally  for  defective  public 
works,  .see  Bridges;  Drains  and 
Sewers;  Highways,  etc. 

A  municipal  corporation  having  a 
public  well  under  its  control  is  not  an 
insurer  as  to  the  quality  of  the  water 
contained  therein,  and  bound  under  all 
circumstances  to  keep  it  pure  and 
15  C.  of  L.— 73  11 


wholesome.  Its  liability  for  unwhole- 
some water  in  any  of  its  wells  rests  on 
negligence.  Danaher  v.  Brooklyn,  119 
N.  Y.  241;  30  Am.  &  Eng.  Corp.  Cas. 

541- 

1.  Radcliff  V.  Mayor  etc.  ot  Brook- 
lyn, 4  N.  Y,  195;  53  Am.  Dec.  357; 
In  re  Furman  St.,  17  Wend.  (N.  Y.) 
667;  Siefert  v.  Brooklyn,  loi  N.  Y. 
136;  14  Am.  &  Eng.  Corp.  Cas.  440; 
Kavanagh  -'.  Boooklyn,  38  Barb.  (N. 
Y.)  232;  Waddell  v.  Mayor  etc.  of 
N.  Y.,  8  Barb.  (N.  Y.)  95;  Freburg  -•. 
Davenport,  63  Iowa  119;  50  Am.  Rep. 
737;  Morris  v.  Council  Bluffs,  67  Iowa 
343;  56  Am.  Rep.  343;  Russell  v.  Bur- 
lington, 30  Iowa  262;  Burlington  v. 
Gilbert,  31  Iowa  356;  7  Am.  Rep.  105; 
West  Orange  v.  Field,  37  N.J.  Eq.6oo; 
Quinn  v.  Paterson,  27  N.  J.  L.  35; 
Kokomo  u.  Maham,  100  Ind.  242; 
Cummins  t.  Seymour,  79  Ind.  491;  41 
Am.  Rep.  618;  Princeton  v.  Gieske,  93 
Ind.  102;  Weis  v.  Madison,  75  Ind. 
241;  39  Am.  Rep.  135;  Delphi  v.  Ev- 
ans, 36  Ind.  90;  10  Am.  Rep.  12;  Terre 
Haute  V.  Turner,  36  Ind.  522;  Snyder 
■J'.  Rockport,  6  Ind.  237;  Lafa3'ette  v. 
Spencer,  14  Ind.  399;  Lafayette  n. 
Bush,  19  Ind.  326;  Mac}'  v.  Indian- 
apolis, 17  Ind.  267;  Allentown  v.  Kra- 
mer, 73  Pa.  St.  406;  O'Connor  ti. 
Pittsburgh,  18  Pa.  St.  187;  Mayor  etc. 
of  Philadelphia,  v.  Randolph,  4  W.  & 
S.  (Pa.)  514;  39  Am.  Dec.  102;  Green 
V.  Reading,  9  Watts  (Pa.)  382;  Reading 
V.  Keppleman,  61  Pa.  St.  233;  Charlton 
z>.  Allegheny  City,  i  Grant  Cas.  (Pa.) 
208;  White  V.  Yazoo  City,  27  Miss. 
357;  Magaritj-  v.  Wilmington,  5  Del. 
530;  Clark  V.  Wilmington,  5  Harr. 
(Del.)  243;  Alden  v.  Minneapolis,  24 
Minn.  254;  Lee  v.  Minneapolis,  22 
Minn.  13;  Cumberland  v.  Willison,  50 
Md.  138;  Horn  v.  Baltimore,  30  Md. 
218;  Herring  v.  District  of  Columbia, 
3  Mackey  (D.  C.)  572;  Stewartf.  Clin- 
ton, 79  Mo.  603;  St.  Louis  V.  Gunro,  12 
Mo.  414;  Swenson  v.  Lexington,  69 
Mo.  157;  Thurston  v.  St.  Joseph,  51 
Mo.  510;  II  Am.  Rep.  463;  Taylor  z'. 
St.  Louis,  14  Mo.  20;  50  Am.  Dec.  83; 
Imler  t'.  Springfield,  55  Mo.  119;  17 
Am.   Rep.  645;   Weyman  v.  Jefferson, 
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lative  sanction  for  a  public  improvement  is  no  protection  to  the 
corporation  making  the  same  from  responsibility  for  the  conse- 
quences thereof,  beyond  such  as  are  the  necessary  and  usual  re- 
sult of  a  proper  exercise  of  the  power  conferred  upon  it.^  Nor 
will  this  doctrine  justify  an  invasion  of  private  property,  even  if 
the  invasion  is  only  consequential.^ 

6.  Failure  to  Execute  Ordinances. — A  municipal  corporation  au- 
thorized to  make  ordinances  for  the  good  government  of  its 
streets  and  citizens,  and  which  passes  such  ordinances,  is  not 
liable  for  injuries  arising  from  their  neglect  and  violation  by  pri- 
vate citizens,  or  for  its  failure  to  strictly  enforce  them.* 


6i  Mo.  55;  Hunt  V.  Boonville,  65  Mo. 
620;  Hooe  V.  Alexandria,  '  Cranch 
(U.  S.)  98;  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635;  Goszler  v. 
Georgetown,  6  Wheat.  (U.  S.)  593; 
Smith  V.  Washington,  20  How.  (U.  S.) 
135;  Flagg  V.  Worcester,  13  Gray 
(Mass.)  601;  Callender  v.  Marsh,  i 
Pick.  (Mass.)  418;  Sprague  v.  Worces- 
ter, 13  Gray  (Mass.)  193;  Perry  v. 
Worcester,  6  Gray  (Mass.)  544;  Benja- 
min V.  Wheeler,  8  Gray  (Mass.)  409; 
Simons  v.  Camden,  26  Ark.  276;  Dore 
V.  Milwaukee,  42  Wis.  108;  Alexander 
V.  Milwaukee,  16  Wis.  247;  Pettigrew 
V.  Evansville,  25  Wis.  223;  3  Am.  Rep. 
50;  Humes  v.  Knoxville,  i  Humph, 
(Tenn.)  403;  34  Am.  Dec.  657;  Pontiac 
Vt  Carter,  32  Mich.  164;  Detroit  v. 
Beckman,  34  Mich.  125;  Ashley  v. 
Port  Huron,  35  Mich.  296;  24  Am. 
Rep.  552;  Rounds  v.  Mumford,  2  R.  I. 
154;  Wakefield  v-  Newell,  12  R.  I.  75; 
34  Am.  Rep.  598;  City  Council  of 
Montgomery  v.  Gilmer,  33  Ala.  116; 
70  Am.  Dec.  562;  Fellowes  v.  New 
Haven,  44  Conn.  240;  26  Am.  Rep. 
447;  Burritt  v.  New  Haven,  42  Conn. 
174;  Clark  V.  Saybrook,  21  Conn.  313; 
Quincy  v.  Jones,  76  111.  231;  20  Am. 
Rep.  243;  Nevins  v.  Peoria,  41  111.  503; 
89  Am.  Dec.  392;  Roberts  v.  Chicago, 
26  111.  249;  Murphy  v.  Chicago,  29  111. 
279;  81  Am.  Dec.  307;  Chicago  v. 
McGraw,  75  111.  566;  Nebraska  City  v. 
Lampkin,  6  Neb.  27;  Reynolds  v. 
Shreveport,  13  I^a.  An.  426;  Bennett 
V.  New  Orleans,  14  La.  An.  120; 
Mitchell  V.  Rome,  49  Ga.  19;  Roll  v. 
Augusta,  34  Ga.  326;  Rome  v.  Mayor 
etc.of  Omberg,  28Ga.  46;  73  Am.  Dec. 
748;  Hovey  v.  Mayo,  43  Me.  322;  Dor- 
man  W.Jacksonville,  13  Fla.  538;  7  Am. 
Rep.  353;  Shaw  v.  Crocker,  42  Cal.  435; 
Keasy  v.  Louisville,  4  Dana  (Ky.)  154; 
Kemper  v.  Louisville,  14  Bush  (Ky.) 
87;  Lawler  v.  Baring  Boom  Co.,  56 
Mc.    443;    Pratt   V.    Stratford,   14  Ont. 


Rep.  260;  22  Am.  &  Eng.  Corp.  Cas 
404;  Dixon  V.  Board  of  Works,  L.  R., 
7  Q^  B.  D.  418;  Metropolitan  Asylum 
District  v.  Hill,  L.  R.,  6  App.  Cas.  193; 
Whitehouse  v.  Fellowes,  10  C.  B.,  N. 
S.  779;  Shear.  &  Redf.  on  Neg.  (4th 
ed.),  §  283;  Dill.  Mun.  Corp.  (4th  ed.), 
§  987;  Addison  on  Torts,  p.  725;  Cooley 
Const.  Lim.  (4th  ed.)  253. 

Cotnpare  Ohio  cases  contrary  to 
doctrine  stated  in  text,  cited  in  Emi- 
nent Domain,  6  Am.  &  Eng.  Encyc. 
of  Law  549,  n.  See  also  Derinzy  v. 
Corporation  of  Ottawa,  15  Ont.  Rep. 
712;  30  Am.  &  Eng.  Corp.  Cas.  514. 

The  cases  applying  the  principle 
stated  in  the  text  relate  principally  to 
injuries  caused  by  a  change  of  the 
grade  of  streets.  This  subject  will  be 
found  treated  in  the  article  Eminent 
Domain,  6  Am.  &  Eng.  Encyc.  of 
Law  548. 

1.  Siefert  v.  Brooklyn,  loi  N.  Y.  136; 
14  Am.  &  Eng.  Corp,  Cas.,  440;  Del- 
monico  v.  Mayor  etc,  of  New  York,  I 
Sandf.  (N.  Y.)  222;  Barton  v.  Syra- 
cuse, 37  Barb.  (N.  Y.)  292;  North  Ver- 
non V.  Voegler,  103  Ind.  314;  13  Am.  & 
Eng.  Corp.  Cas.  434;  Shawneetown  v. 
Mason,  82  111.  337;  25  Am.  Rep.  321; 
Aurora  "v.  Reed,  57  111.  30;  11  Am. 
Rep.  i;  Bloomington  v.  Brokaw,  77 
111.  194;  Wallace  iy.  Muscatine, 4  Greene 
(Iowa)  373;  Ellis  V.  Iowa  City,  29  Iowa 
229;  Cotes  V.  Davenport,  9  Iowa  227; 
Smith  V.  Milwaukee,  18  Wis.  63. 

Liability  of  the  corporation  of  the 
city  of  New  York  for  damages  occa- 
sioned by  the  negligent  and  unskilful 
construction  of  the  dam  for  the  water- 
works at  Croton  river.  Bailey  v.  The 
Mayor  etc.  of  N.  Y.,  3  Hill  (N.  Y.)  531; 
38  Am.  Dec.  669. 

2.  Inman  -y.  Trip,  11  R.  I.  520;  23 
Am.  Rep.  520. 

3.  Levy  v.  Mayor  etc.  of  N,  Y.,  I 
Sandf  (N.  Y.  Super.  Ct.)  465;  Griffin 
V.  Mayor  etc.  of  N.  Y.,  9  N.  Y.  456;  61 
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7.  Torts  of  Officers  and  Agents. — The  liability  of  a  municipal  cor- 
poration for  the  torts  of  its  officers,  agents,  contractors,  etc.,  will 
be  fully  treated  under  the  title  PUBLIC  Officers  and  Agents. 

8.  Maintenance  and  Repair  of  Streets  and  Sidewalks. — See  High- 
ways, 9  Am.  &  Eng.  Encyc.  of  Law  376;  STREETS  and  Side- 
walks. 

9.  Drains  and  Sewers. — See  that  title,  6  Am.  &  Eng.  Encyc.  of 
Law  23. 

10.  Liability  as  to  Surface  "Waters  and  Water  Courses. — See  Sur- 
face Waters  ;  Waters  and  Water  Courses. 

11.  Injuries  Caused  by  Defective  Bridges. — See  Bridges,  2  Am.  & 
Eng.  Encyc.  of  Law  540. 

12.  liability  as  a  Property  Owner — It  has  previously  been  re- 
marked that  where  the  powers  exercised  by  a  municipal  corpora- 
tion are  not  conferred  for  public  purposes,  but  for  the  private 
benefit  and  emolument  of  the  municipality,  it  should  be  regarded 
quo  ad  hoc  as  a  private  company  and  held  responsible  as  such.^ 
Accordingly,  a  municipal  corporation  in  its  private  character  as 
the  owner,  lessee,  or  controller  of  lands,  houses,  public  docks,  piers, 
water  and  gas  works,  etc.,  is  to  be  regarded  in  the  same  light  as 


Am.  Dec.  700;  Lorillard  -v.  Monroe,  1 1 
X.  Y.  392;  Bojland  -'.  Mayor  etc.  of  N. 
Y.,  I  Sandf.  (X.  Y.  Super.  Ct.)  27; 
Rehberg  v.  Mayor  etc.  of  N.  Y.,  91  X. 
Y.  137;  2  Am..&  Eng.  Corp.  Gas.  529; 
Hill  V.  Charlotte,  72  X.  Car.  55;  21 
Am.  Rep.  451;  Trustees  of  Odell  v. 
Schroeder,  58  111.  353;  Howe  v.  Xew 
Orleans,  12  La.  An.  481;  Cole  i".  Nash- 
ville, 4  Sneed  (Tenn.)  162;  Sherman i'. 
Grenada,  51  Miss.  186;  Chandler  v. 
BaySt.  Louis,  57  JSIiss.  327;  Sutton  v. 
Board  of  Police,  41  Miss.  236;  Kelley  v. 
Milwaukee,  18  Wis.  83;'Schultz  -■.  Mil- 
waukee, 49  Wis.  254;  35  Am.  Rep.  779; 
Ball  V.  Woodbine,  61  Iowa  83;  Davis 
V.  City  Council  of  Montgomery,  51 
Ala.  139;  23  Am.  Rep.  545;  Norristown 
V.  Fitzpatrick,  94  Pa.  St.  121;  39  Am. 
Rep.  771;  Robinson  v.  Greenville,  42 
Ohio  St.  625;  51  Am.  Bep.  S57;  La- 
fayette V.  Timberlake,  88  Ind.  330; 
Wheeler  t;.  Plymouth,  1 16  Ind.  158;  9 
Am.  St.  Rep.  837;  Faulkner  v.  Aurora, 
85  Ind.  130;  44  Am.  Rep.  i;  Pierce  v. 
New  Bedford,  129  Mass.  534;  37  Am. 
Rep, 387-,  Steelet). Boston,  128  Mass.  583. 
The  grant  of  a  city  of  a  licence  and 
lease  of  a  market  «tall  does  not  amount 
to  a  contract  on  their  part  to  prevent 
unlicenced  sales  by  other  persons,  the 
breach  of  which  will  excuse  payment  of 
rent,  although  it  is  the  duty  of  the  offi- 
cers of  the  city  under  its  ordinances  to 
prevent  such  sales.  Peck  v.  Austin,  22 
Tex.  261. 


In  Rivers  v.  City  Council  of  Au- 
gusta, 6^  Ga.  376;  38  Am,  Rep.  787,  it 
appeared  that  the  plaintiff  was  gored 
by  a  cow  running  at  large  in  the  cjtv 
street.  The  city  council  had  passed  an 
ordinance  forbidding  cattle  running  at 
large  in  the  streets,  but  subsequently 
suspended  it,  and  the  injury  occurred 
during  the  suspension.  Held,  that  there 
was  no  cause  of  action  against  the 
city. 

in  Forsyth  v.  Mayor  etc,  of  Atlanta, 
45  Ga.  152;  12  Am.  Rep.  576.  the  plain- 
tiflf  declared  against  the  corporation  of 
Atlanta,  £;lleging  that  it  had  by  ordi- 
nance defined  fire  limits  in  the  cit]' 
whithin  which  the  erection  of  wooden 
buildings  was  prohibited.  That  while 
the  ordinance  was  in  force  the  city 
council  authorized  the  erection  of 
a  wooden  building  in  said  limits, 
which,  taking  fire,  caused  the  destruc- 
tion of  plaintiff's  building.  Held,  that 
the   action    could    not   be    maintained. 

In  Levj'  V.  Mayor  etc.  of  Xew  York, 
I  Sandf.  (X,  Y.  Super.  Ct.)  465,  it  was 
attempted  to  make  the  city  liable  for  an 
injury  committed  by  swine  running  at 
large  in  one  of  the  streets,  on  the  as- 
sumption that  the  corporation  was 
bound  to  provide  for  such  a  perfect  ex- 
ecution of  its  ordinance  upon  that  sub- 
ject that  no  injury  should  ever  occur, 
it  was  held  that  the  action  could  not  be 
maintained. 

1.  See  General  Rule,  1,  sufra. 
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an  individual  and  dealt  with  accordingly.*  But,  although  the 
municipality  has  paid  for  and  holds  the  legal  title  to  a  public 
building,  yet,  if  it  has  not  the  ordinary  rights  of  enjoyment  of 
owners,  and  cannot  control  and  repair  any  part  of  it,  or  even  dis- 
pose of  it,  so  as  to  get   rid  of   all  responsibility,  it  is  not  liable 


1.  Bailey  v.  Mayor  etc.  of  N.  Y.,  3 
Hill  (N.  Y.)  531;  38  Am.  Rep.  669; 
Seaman  v.  Mayor  etc.  of  N.  Y.,  80 
N.  Y.  239;  36  Am.  Rep.  612;  Moody  v. 
Mayor  etc.  of  N.  Y.,  43  Barb.  (N.  Y.) 
282;  Maj'or  etc.  of  N.  Y.  v.  Bailey,  2 
Den.  (N.  Y.)  433;  Radway  v.  Briggs, 
37  N.  Y,  256;  Biickbee  v.  Brown,  21 
Wend.  (N.  Y.)  no;  McGuiness  v. 
Mayor  etc.  of  N.  Y.,  52  How.  (N.  Y.) 
Pr.  450;  Brower  v.  Mayor  etc.  of  N.  Y., 
3  Barb.  (N.  Y.)  254;  Clancy  v.  Byrne, 
.;8  Barb.  (N.  Y.)  449;  Treadwell  v. 
Mayor  etc  of  N.  Y.,  i  Daly  (N.  Y.) 
123;  Kennedy  v.  lMa3-or  etc.  of  N.  Y., 
73  N.  Y.  365;  29  Am.  Rep.  169;  Mc- 
Avoy  V.  Mayor  etc.  of  N.  Y.,  54  How. 
(N.  Y.)  Pr.  245:  Rochester  White  Lead 
Co.  V.  Rochester,  3  N.  Y.  463;  West  v. 
Brockport,  16  N,  Y.  161;  Shinkle  v. 
Covington,  i  Bush  (K3'.)  617;  Grimes 
V.  Keene,  52  N.  H.  335;  Eastman  t. 
Meredith,  36  N.  H.  284;  72  Am.  Dec. 
302;  Jeffersonville  v.  Louisville  etc. 
Ferry  Co.,  27  Ind.  100;  89  Am.  Dec.  495; 
Hannon  t;.  St.  Louis  Co.,  62  Mo.  313; 
Savannah  v.  Cullens,  38  Ga.  334;  95  Am. 
Dec  39S;  Wilkins  v.  Rutland  (Vt.),  25 
Am.  &  Eng.  Corp.  Cas.  49;  Memphis  v. 
Kimborough,  12  Heisk.(Tenn.)i33;  Shu- 
ter  V.  Philadelphia,  3  Phila.  (Pa.)  228; 
Pittsburgh  v.  Grier,  22  Pa.  St.  54;  Erie 
-'.  Schwingle,  22  Pa.  St.  338;  60  Am. 
Dec.  87;  Western  Sav.  Soc^  v.  Phila- 
delphia, 31  Pa.  St.  175;  72  Am.  Dec. 
730;  Fennimore  v.  New  Orleans,  20  La. 
An.  124;  Oliver  v.  Worcester,  102 
Mass.  489;  3  Am.  Rep.  585;  Hill  v. 
Boston,  122  Mass.  344;  23  Am.  Rep. 
332;  Hand  v.  Brookline,  126  Mass.  324; 
Wilson  V.  New  Bedford,  108  Mass.  261; 
II  Am.  Rep.  352;  Thayer  v.  Boston,  19 
Pick.  (Mass.)  511;  31  Am.  Dec.  157; 
Aldrich  v.  Tripp,  11  R.  I.  141;  23  Am. 
Rep.  434;  Cumberland  v.  Willison,  50 
Md.  138;  Levy  v.  Salt  Lake  City,  3 
Utah  63;  2  Am.  &  Eng.  Corp.  Cas.  611; 
Rhodes  xi.  Cleveland,  10  Ohio  159;  36 
Am.  Dec.  182;  Harper  v.  Milwaukee, 
30  Wis.  365;  Cowley  v.  Sunderland,  6 
H.  &  N.  565.  Compare  Roosevelt  v. 
Draper,  23  N.  Y.  318. 

See,  further,  as  to  liability  of  the 
citj  as  owner  of  docks  and  piers. 
Wharves  and  Wharfingers. 


In  Wilkins  v.  Village  of  Rutland 
(Vt.)  25  Am.  &  Eng.  Corp.  Cas.  49,  it 
was  held  that  where  a  village  which 
owns  an  aqueduct  for  the  supply  of 
water  permits  a  water  box  to  project 
be^'ond  the  surface  of  the  highway,  it  is 
liable  to  a  person  injured  therebv,  as 
for  an  injury  caused  by  its  failure  to 
properly  maintain  its  aqueduct.  Ross, 
J.,  said:  "This  places  the  neglect  upon 
the  defendant  as  the  owner  and  man- 
ager of  the  aqueduct,  and  not  as  hav- 
ing the  supervision  of  and  charged 
with  the  duty  of  repairing  the  highway 
at  that  point.  .     .     It  was   an   ob- 

struction which  it  was  the  duty  of  the 
defendant  as  the  owner  and  manager  of 
the  aqueduct  to  remove,  and  not  its 
duty  as  having  control  of  its  repairs 
upon  the  highway." 

In  Carrington  v.  St.  Louis,  89  Mo. 
208;  14  Am.  &  Eng,  Corp.  Cas.  471;  58 
Am.  Rep.  loS,  a  person  was  injured  by 
falling  against  a  trap-door  of  a  cellar- 
way  opening  into  a  building  used  and 
occupied  by  the  city  police  commis- 
sioners. The  doors  were  left  open  by 
a  police  officer.  It  was  held  that  the 
city  was  liable.  The  court  said:  "The 
city  is  liable  for  the  negligent  use  of  its 
own  property  the  same  as  private  cor- 
porations." 

Where,  in  an  action  for  an  injury  to  one 
employed  by  a  city  in  the  construction 
of  a  cistern,  the  evidence  is  overwhelm- 
ing that  the  work  was  not  properly 
constructed — held,  that  it  was  not  error 
for  the  court  to  charge  the  jury  that  it 
was  the  city's  duty  to  construct  the 
work  "suitable  for  the  purpose  in- 
tended." Mulcairns  v.  Janesville,  67 
Wis.  24;  15  Am.  &  Eng.  Corp.  Cas. 
268. 

A  city  is  liable  for  damages  occa- 
sioned by  the  negligent  plumbing  and 
drainage  of  a  school  building,  whereby 
water  and  filth  is  deposited  in  the 
neighboring  cellars.  Briegel  v.  Phila- 
delphia (Pa.  1S90),  19  Atl.  Rep.  10,  38; 
30  Am.  &  Eng.  Corp,  Cas.  501. 

But  a  municipal  corporation  is  not 
liable,  as  the  owner  of  an  aqueduct,  for 
injuries  which  arise  from  defects  in  the 
lateral  service  pipes  inserted  by  con- 
sumers  of   water    in   the  main  street 
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within  the  meaning  gf  this  rule.^  A  court  of  equity  has  jurisdic- 
tion to  prevent  a  city  from  permitting  a  portion  of  its  property  to 
be  used  in  such  a  manner  as  to  endanger  the  health  and  lives,  or 
seriously  to  impair  the  comfort  of  persons  residing  in  the  vicinity, 
and  to  restrain  its  lessees  from  so  using  it.'^ 
13.  Property    Destroyed     by    Mobs — ^(See     Counties,     4    Am. 


pipes  of  the  aqueduct.  Terry  v. 
Maj'or  etc.  of  New  York,  S  Bosw.  (N. 
Y.)  504.  And  see  Bigelow  t'.  Inhabit- 
ants of  Randolph,  14  Gray  (Mass.)  541; 
Treadwell  v.  Mayor  etc.  of  New  York, 
I  Daly  (N.  Y.)  123;  Smith  v.  Philadel- 
phia,   Si    Pa.    St.    38;    22    Am.    Rep. 

731- 
In  Mendel  v.  Wheeling,  28   W.  Va. 

233;  57  Am.  Rep.  664,  it  appeared  that 
plaintiff  lost  a  factory  by  a  fire  in  the 
citv  which  owned  and  operated  its 
water  works  (not  required  by  its  charter) 
and  received  water  rents  from  the  plain- 
tiff, because  the  supply  pipe,  through 
the  negligence  of  the  agents  of  the  city, 
was  suffered  to  become  clogged  up. 
Held,  that  the  city  was  not  liable  for 
the  loss.  And  in  Danaher  v.  Brook- 
lyn, 119  N.  Y.  241;  30  Am.  &  Eng. 
Corp.  Cas.  541,  a  city,  not  having  notice 
of  the  impurity  of  water  in  one  of  its 
public  wells,  was  held  not  to  be  liable 
for  the  death  of  a  person  drinking 
therefrom. 

Maintenance  of  Dyke. — A  cit^'  hav- 
ing voluntarily  erected  a  dyke  on  the 
corporate  domain,  to  prevent  overilow 
of  a  natural  stream,  ma^',  in  absence  of 
statutory  duty  to  maintain  the  d3'ke, 
allow  its  destruction  without  liability  to 
an  adjacent  land  owner  for  consequent 
damage;  and  this,  though  it  had  stood 
for  fifteen  years,  and  been  trusted  by 
him  in  making  his  original  purchase 
and  his  improvements.  Collins  v. 
Macon,  6g  Ga.  5/J.2. 

A  city  may  protect  itself  from  the 
overfiow  of  water  by  constructing  a 
levee,  and  is  not  liable  therebj'  to  an 
owner  of  a  lot  between  the  levee  and 
the  river.  Hoard  v.  Des  Moines,  62 
Iowa  326. 

1.  Terry  v.  Mayor  etc.  of  N.  Y.,  8 
Bosw.  (N.  Y.)  504  (school  house  under 
control  of  board  of  education) ;  Curran 
7'.  Boston,  151  Mass. 505;  3oAm.&  Eng 
Corp.  Cas.  506.  And  see  New  York  & 
B.  Sawmill  &  L.Co.  -v.  Brooklyn,  71  N. 
Y.  580J  Palmer  v.  St.  Albans,  60  Vt. 
437;  20  Am.  &  Eng.  Corp.  Cas.  392; 
Flori  V.  St.  Louis,  69  Mo.  341;  33  Am. 
Rep.  504. 

It  appeared  that  in  the  construction 

11. 


of  the  building  where  appellee  was  in- 
jured, the  city,  desiring  a  hall  for  its 
use,  entered  into  an  arrangement  with 
the  owners  of  the  land,  whereby  the 
city,  with  others,  was  to  complete  the 
upper  story  of  the  building,  keep  the 
same  in  repair,  and  was  then  to  be  a 
part  owner  of  such  upper  story.  There 
was  no  proof  that  the  cAy  had  anj-  in- 
terest in  the  land  on  which  the  building 
stood,  or  in  the  lower  story, or  any  con- 
trol over  the  building  of  the  basement 
where  the  injury  happened.  Held,  no 
liability  attached  to  the  city  on  the 
ground  of  ownership.  El  Paso  v. 
Causey,  i  111.  App.  531. 

A  declaration,  in  an  action  against  a 
city  for  damages  caused  by  the  defend- 
ant's digging  and  excavating  a  precipi- 
tous hill,  and  negligently  leaving  the 
precipice  so  formed  unfenced,  is  not 
demurrable  for  failing  to  state  that  de- 
fendant owned  the  hill,  or  was  in  pos- 
session or  control  thereof,  as  the  con- 
trol may  be  inferred  from  the  acts  of 
possession,  such  as  excavating,  etc., 
charged  in  the  declaration.  Macke}' t'. 
Vicksburg,  64  Miss.  777;  iS  Am.  & 
Eng.  Corp.  Cas.  340. 

Evidence  of  Title  in  City. — In  an  ac- 
tion against  a  municipal  corporation 
for  injuries  arising  from  a  defect  in  a 
building,  within  the  corporate  limits, 
their  title  is  not  sufficiently  proved  by 
evidence  of  a  sign  upon  it  designating 
it  as  "Primary  School,  No.  11,"  and 
that  such  sign  had  been  on  it  ten 
3'ears,  and  that  it  was  used  for  a  public 
school  during  that  time.  Terrj'  v. 
Mayor  etc.  of  New  York,  S  Bosw.  (N. 
Y.)  504. 

In  an  action  against  a  village  for  in- 
juries resulting  from  the  negligence  ot 
its  emploj'ees  in  piling  tiles,  evidence  is 
admissible  to  prove  that  the  village 
neither  owned  nor  controlled  them, 
although  they  had  been  shipped  to  the 
village,  and  a  bill  of  them  had  been 
rendered  to  it,  and  had  been  allowed  by 
the  president  of  its  board  of  trustees. 
Palmer  v.  St.  Albans,  60  Vt.  437;  20 
Am.  &  Eng.  Corp.  Cas.  392. 

2.  Brower  v.  Mayor  etc.  of  N.  Y., 
3  Barb.  (N.  Y.)  254. 
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&  Eng,  Encyc.  of  Law  368). — The  diity  'of  a  municipal 
corporation  to  prevent  riots  is  in  connection  with  its  duty 
to  regulate  the  police  and  to  preserve  the  peace,  and  is 
strictly  a  public  duty.  At  common  law,  therefore,  within 
the  meaning  of  the  rule  previously  stated,  a  municipal  corpo- 
ration is  not  liable  for  the  destruction  of  property  by  a  riotous 
assemblage  of  persons  or  for  the  neglect  of  its  officers  in  not  pre- 
serving the  peace  and  preventing  such  destruction. ^  But  this 
doctrine  is  not  in  accordance  with  sound  public  policy,  and  has 
been  changed  by  statute  in  many  of  the  States,^  and  an  act  of  a 
State  legislature  providing  for  compensation  by  cities  to  parties 
whose  property  therein  has  been  destroyed  by  mobs  or  riots  is 
constitutional.^  But  the  right  to  demand  reimbursement  from  a 
municipal  corporation  for  damages  caused  by  a  mob  is  not 
founded  on  contract.  It  is  a  statutory  right,  and  may  be.  given 
or  taken  away  at  pleasure.*  The  acts  of  this  character  create  a 
new  right  and  provide  for  a  new  remedy  therefor  complete  in 


1.  Western  College  of  Medicine  v. 
Cleveland,  12  Ohio  St.  375;  Hart  v. 
Bridgeport,  13  Blatchf.  (U.  S.)  289; 
State  of  Louisiana  v.  Mayor  etc.  of 
New  Orleans,  109  U.  S.  285;  2  Am.  & 
Eng.  Corp.  Cas.  546;  Cheaney  v. 
Hooser,  9  B.  Mon.  (Ky.)  330;  Prather 
V.  Lexington,  13  B.  Mon.  (Ky,)  559;  56 
Am.  Dec.  585;  Ward  v.  Louisville,  16 
B.  Mon.  (Ky.)  184;  Baltimore  v.  Poult- 
ney,  25  Md.  107;  Fauvia  v.  New  Or- 
leans, 20  La.  An.  410;  Howe  v.  New 
Orleans,  12  La.  An.  481;  Street  v.  New 
Orleans,  32  La.  An.  577;  Campbell  v. 
City  Council  of  Montgomery,  53  Ala. 
527;  25  Am.  Rep.  656;  Dale  Co.  v. 
Gunter,  46  Ala.  118;  Dillon  Mun.  Corp. 
(3rd  ed.),  §  959. 

2.  In  re  Pennsylvania  Hall,  5  Pa.  St. 
204;  Fauvia  v.  New  Orleans,  20  La. 
An.  410;  Williams  v.  New  Orleans,  23 
La.  An.  507;  Mayor  etc.  of  Baltimore 
V.  Poultney,  25  Md.  107;  Chadbourne 
■Z).  Newcastle,  48  N.  H.  196;' Palmer  w. 
Concord,  48  N.  H.  2n;  97  Am.  Dec. 
605.  And  see  cases  cited  in  following 
notes. 

Where  piers  and  buildings  on  the 
Brooklyn  shore  of  East  river  are  taxed 
by  that  cAy,  it  is  liable  for  their  de- 
struction by  a  mob  or  riot.  Luke  v. 
Brooklyn,  43  Barb.  (N.  Y.)  54. 

Construction  of  Statute. — A  statute 
making  a  municipality  liable  for  prop- 
erty destroyed  by  a  mob  is  both  reme- 
dial and  penal  and  must  be  liberally 
construed.  The  fact  that  the  authori- 
ties are  unable  to  quell  a  riot  does  not 
limit  the  liability  of  the  municipality 


for  damages  done  thereby.     Allegheny 
Co.  V.  Gibson,  90  Pa.  St.  397. 

Presenting  Claim  for  Damage. — In 
an  action  under  the  California  statute 
of  1868,  to  provide  for  compensating 
parties  whoseproperty  may  be'destroyed 
by  mobs  or  riots,  it  is  not  necessary 
that  a  claim  for  damages  should  be  pre- 
sented to  the  board  of  supervisors  for 
allowance  before  bringing  an  action  to 
recover  judgment  upon  it.  Clear  Lake 
Water  Works  Co.  v.  Lake  Co.,  45  Cal. 
90;  Bank  of  California  v.  Shafer,  55 
Cal.  322. 

3.  Darlington  v.  New  York,  31  N.  Y. 
164;  88  Ara.  Dec.  248;  Orr  v.  Brook- 
lyn, 36  N.  Y.  661 ;  Eastman  v.  Mayor 
etc.  of  N.  Y.,  5  Rob.  (N.  Y.)  389;  In  re 
Pennsylvania  Hall,  5  Pa.  St.  204; 
Davidson  v.  Mayor  etc.  of  N.  Y.,  2 
Robt.  (N.  Y.)  230;  27  How.  (N.  Y.) 
Pr.  343;  FolsoVn  v.  New  Orleans,  28  La. 
An.  936;  Williams  v.  New  Orleans,  23 
La.  An.  507. 

An  act  to  provide  for  compensating 
parties  whose  property  may  be  de- 
stroyed in  consequence  of  mobs  or  riots 
is  not  in  conflict  with  the  provision  of  a 
State  constitution,  which  declares  that 
"the  county  shall  never  be  made  re- 
sponsible for  the  acts  of  the  sheriff." 
Moody  V.  Niagara  Co.,  46  Barb.  (N. 
Y.)  659;  affirmed,  36  N.  Y.  297. 

4.  The  fact,  therefore,  that  a  statutory 
right  to  demand  reimbursement  from 
a  municipal  corporation  for  damages 
caused  by  a  mob  has  been  converted 
into  a  judgment,  does  not  make  of  the 
obligation  such  a  contract  as  is  contem- 
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itself.^  The  liability  of  the  municipality  under  them  is  general, 
applying  to  all  cases  whatsoever,  where  property  may  be  destroyed 
by  riots  or  mobs,^  and  the  comprehensiveness  of  the  act  is  only  so 
far  restricted  as  to  deny  the  remedy  provided  for  where  the  party 
has  been  previously  apprised  of  the  threat  or  attempt,  and  after 
being  so  apprised  has  failed  to  give  notice  thereof  to  the  munici- 
pal authorities.* 


plated  in  the  provision  of  article  i, 
section  lo  of  the  constitution,  that  no 
State  shall  pass  any  law  impairing  the 
I  I  obligation  of  contracts.  State  of  Lou- 
isiana V.  Major  etc.  of  New  Orleans, 
io8  U.  S.  285;  2  Am.  &  Eng.  Corp.  Cas, 
546.  And  to  deny  to  a  municipal  cor- 
poration the  right  to  impose  taxes  to 
such  an  extent  as  to  make  it  impossible 
to  pay  a  judgment  recovered  against  it 
for  injuries  done  by  a  mob,  is  not  de- 
priving  the  owner  of  the  judgment  of 
property  within  the  meaning  of  the 
fourteenth  amendment  to  the  constitu- 
tion,    lb. 

1.  Clear  Lake  Water  Works  Co.  v. 
Lake  Co.,  45  Cal.  go. 

2.  Moody  V.  Supervisors  of  Niagara 
Co.,  46  Barb.  (N.  Y.)  659;  affirmed,  36 
N.  Y.  297. 

Under  the  New  Hampshire  act  it  is 
immaterial  whether  any  of  the  rioters 
,  were  citizens  of  the  defendant  town  or 
not,  or  whether  the  town  could  have 
prevented  the  destruction  of  the  prop- 
-  '  ertyornot.  Chadbournet;.  Nevif  Castle, 
4C  N.  H.  196;  Palmer  v.  Concord,  48 
N.  H.  211;  97  Am.  Dec.  603. 

Size  and  Character  of  Moti. — An  act 
making  a  municipal  corporation  liable 
for  property'  destroyed  by  a  mob  is  in- 
tended to  embrace  every  form  of  riot- 
ous disturbances,  whether  large  or  small. 
Allegheny  Co  v.  Gibson,  go  Pa.  St. 
3971  3,5  ■'^"i-  Rep-  670.  Compare  Ma3'or 
etc.  of-Baltimore  v.  Poultney,  25  Md. 
107.  But  where  a  number  of  boj's  de- 
molished, in  the  daytime,  an  old  and 
unoccupied  building,  dispersing  upon 
sight  of  a  police  officer  without  any  in- 
dication of  any  intent  to  resist  opposi- 
tion, a  city  will  not  be  liable  therefor, 
under  the  statute.  Duryea  v.  Mayor 
etc.  of  New  York,  10  Daly  (N.  Y.)  300. 
There  can  be  no  recovery,  under  the 
Louisana  act  of  1870,  where  the  de- 
struction of  the  property  was  caused 
by  an  organized  body  of  citizens,  acting 
for  the  State.  Street  v.  New  Orleans, 
32  La.  An.  577. 

Assistance  of  State  Military. — The 
fact  that  the  State,  when  called  upon, 
rendered  its  assistance  and  sent  a  por- 


tion of  its  military  to  the  scene,  does  not 
absolve  the  municipality  from  its  statu- 
tory obligation  to  lieep  the  peace,  nor 
from  its  responsibility  for  a  neglect  of 
that  duty.  Allegheny  Co.  v.  Gibson, 
go  Pa.  St.  3g7. 

Property  In  Transitu. — The  fact  that 
property  is  in  transitu  at  the  time  of 
its  destruction  does  not  exempt  the 
municipality  from  liability  under  such 
a  statute.  Allegheny  Co.  v.  Gibson, 
90  Pa.  St.  397. 

Property  of  Nonresidents. — A  city  is 
liable  under  the  statute  for  damage 
done  to  property  within  the  corporation, 
whether  the  owner  of  such  property  be 
a  resident  of  the  city  or  an  absentee. 
Williams  v.  New  Orleans,  23  La.  An. 
507;  Allegheny  Co.  v.  Gibson,  go  Pa.  St. 

397- 

Under  the  Maryland  act  of  1835,  mak- 
ing any  county,  incorporated  town,  etc., 
in  which  a  riot  occurs,  liable  for  in- 
juries to  or  destruction  of  property 
occasioned  thereby,  in  order  to  entitle 
the  plaintiff  to  recover,  it  must  appear 
from  the  evidence  that  the  propertj-  was 
destroyed  by  a  riotous  and  tumultuous 
assemblage,  too  strong  to  be  resisted 
without  the  aid  of  the  civil  authorities; 
and  that  the  civil  authorities  had  reason- 
able grounds  for  believing  that  such  an 
assemblage,  too  strong  to  be  resisted 
without  their  aid,  had  taken  place,  or 
was  about  to  take  place,  and  did  not 
use  reasonable  diligence  to  suppress  or 
prevent  it.  Although  the  property  was 
destroyed  by  a  tumultuous  or  riotous 
meeting,  the  corporation  is  not  respon- 
sible if  diligent  enquiry  was  made,  after 
notice,  that  danger  was  apprehended, 
and  reasonable  precautions  taken  by 
the  civil  authorities  to  guard  against 
such  a  riotous  and  tumultuous  assem- 
blage. Nor  are  they  answerable  if  the 
injury  was  done  upon  a  sudden  excite- 
ment which  the  civil  authorities  had 
not  good  reason  to  apprehend,  or,  from 
the  suddenness,  had  not  time  to  prevent. 
Duffy  f.  Baltimore,  Taney's  Dec.  (U.S.) 
200. 

3.  Notice  to  Municipal  Authorities. — 
Moody  V.  Supervisors  of  Niagara  Co., 
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Under  these  acts,  a  house  or  property  cannot  be  lawfully  de- 
stroyed by  a  mob  merely  because  for  the,  time  being  it  is  devoted 
to  an  unlawful  purpose,  or  a  purpose  which  the  law  characterizes 
as  a  common  public  nuisance. * 


46  Barb.  (N.  Y.)  659;  affirmed,  36  N.  Y. 
297;  Wing  Chung  v.  Mayor  etc.  of 
Los  Angeles,  47  Cal.  531. 

The  purpose  of  an  act  of  the  legisla- 
ture requiring  a  party,  where  property 
has  been  destroyed  by  a  mob,  to  give 
notice  to  the  mayor  of  the  city  or 
sheriff  of  the  county  of  any  previous 
threats  of  such  mob  so  to  destroy  prop- 
erty', is  to  enable  such  sheriff  or  mayor, 
or  both,  to  take  the  proper  and  neces- 
sary precautions  for  the  protection  of 
the  property  so  threatened.  Newberry 
V.  Mayor  etc.  of  N.  Y.,  i  Sweeny 
(N.  Y.)  369.  But  this  provision  neces.- 
sarily  contemplates  that  a  sufficient 
period  of  time  ahall  intervene  between 
the  threat  or  attempt  and  the  execution 
of  it,  to  admit  of  the  notice  being  given. 
Moody  V.  Supervisors  of  Niagara  Co., 
46  Barb.  (N.  Y.)  659;  affirmed,  36  N. 
Y.  297;  Allegheny  Co.  v.  Gibson,  go  Pa. 
St.  397;  35  Am.  Rep.  670;  Schiellein  v. 
Kings  Co.,  43  Barb.  (N.  Y.)  490;  Solo- 
mon V.  Kingston,  24  Hun  (N.  Y.)  562. 

Notice  of  previous  threats  is  unneces- 
sary, where  it  appears  that  the  mayor 
and  sheriif  had  notice  from  other 
sources  of  the  existence  of  an  organized 
mob,  and  its  threats  and  attempts  to 
destroy  property  generally  in  a  city. 
Newberry  v.  Mayor  etc.  of  N.  Y.,  i 
Sweeny  (N.  Y.)  369;  Allegheny  Co.  v. 
Gibson,  90  Pa.  St.  397;  35  Am.  Rep. 
670.  Or  where  the  party  injured  had 
no  previous  information  on  which  to 
found  notice.  Ely  v.  Supervisors  of 
Niagara  Co.,  36  N.  Y.  297;  Donoghue 
V.  Philadelphia  Co.,  2  Pa.  St.  230;  St. 
Michael's  Church  v.  County  of  Phila- 
delphia, Bright.  (Pa.)  121.  Verbal  notice 
"that  it  was  expected  the  church  would 
be  attacked,  and  if  so  the  school  house 
would  go  too,"  is  sufficient  in  case  of 
the  destruction  of  the  school  house. 
Donoghue  v.  Philadelphia  Co.,  2  Pa.  St. 
230. 

It  was  not  intended  to  restrict  the 
action  against  a  cily  or  a  county  to 
such  persons  as  shall  give  notice  to  the 
sheriff  that  their  propertj'  is  threatened 
and  in  danger  from  rioters,  if  such 
notice  would  be  useless  for  the  purpose 
of  protection.  Schiellein  v.  Kings  Co,, 
43  Barb.  (N.  Y.)  490. 

If,  in  an  action  against  a  city  to  re- 


cover damage  for  property  destroyed 
\sy  a  mob,  the  court  rules  out  testimony 
that  during  the  riot,  the  plaintiff  could 
not  have  gone  on  to  the  street  to  notify 
the  maj'or,  the  error,  if  any,  is  imma- 
terial, provided  that,  before  the  riot 
commenced,  the  plaintiff"  knew  of  the 
iinpending  danger,  and  had  ample  op- 
portunity to  notify  the  mayor.  Wing 
Chung  V.  Mayor  etc.  of  Los  Angeles, 
47  Cal.  531. 

1.  Moody  V.  Supervisors  of  Niagara 
Co.,  46  Barb.  (N.  Y.)  659. 

It  is  no  defence  in  an  action  under 
such  a  statute  that  the  houses  destroyed 
were  bawdy  houses,  and  rendezvous  of 
theives,  robbers,  murderers,  etc.  Ely 
V.  Supervisoi-s  of  Niagara  Co.,  36  N.Y. 
297;  Blodgett  V.  Syracuse,  36  Barb. 
(N.  Y.)  526. 

In  an  action  under  a  statute,  the  de- 
fendants offered  to  prove  that  the  houses 
destroyed,  in  addition  to  their  being 
bawdy  houses,  were  the  resort  of 
thieves,  robbers,  murderers  and  other 
criminals;  that  immediately  preceding 
their  destruction  a  citizen  of  the  town 
and  one  of  the  village  police  were 
murdered  by  pei"sons  congregated  and 
harbored  in  such  houses;  and  that,  in 
consequence  of  the  public  excitement 
and  exasperation  occasioned  thereby, 
the  inhabitants  of  the  village  destroyed 
such  houses.  Held,  that  this  evidence 
was  properly  rejected,  because  if  given 
it  would  constitute  no  answer.  Moody 
V.  Supervisors  of  Niagara  Co.,  46  Barb. 
(N.  Y.)  659;  aif'd,  36  N.  Y.  297. 

Contributory  Nellgenoe. — Evidence  of 
the  character  of  the  house  destroyed  is 
inadmissible  to  show  that  plaintiff  had 
been  guilty  of  contributory  negligence. 
Ely  V.  Supervisors  of  Niagara,  36  N.Y. 
297;  Brightman  t).  Inhabitants  of  Bris- 
tol, 65  Me.  426;  20  Am.  Rep.  711. 

Under  an  act  making  towns  liable  for 
property  destroyed  by  rioters,  which 
provides  that  no  person  shall  be  entitled 
to  the  benefits  of  the  act  if  the  destruc- 
tion of  his  property  was  caused  by  his 
illegal  or  improper  conduct,  the  keeper 
of  a  drinking  and  gambling  house  is 
not  entitled  to  recover  for  property  de- 
stroyed in  such  house  in  a  riot  growing 
directly  out  of  a  dispute  there  arising 
concerning  a  gambling  transaction  be- 
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In  an  action  under  a  statute  to  recpver  damages  for  the  destruc- 
tion of  a  building  by  a  mob,  the  actual  value  of  the  property  at 
the  time  it  was  destroyed^  is  the  basis  of  the  measure  of  damages.-^ 
It  is  encumbent  on  the  party  bringing  suit  to  render  his  claim  cer- 
tain by  legal  evidence.^  Under  the  Kansas  statute,  an  action 
against  a  city  for  damages  resulting  from  the  killing  of  a  man  by 
a  mob  should  be  brought  in  the  name  of  the  personal  represent- 
ative of  the  deceased.*  In  New  York,  it  is  held  that  judgments 
rendered  pursuant  to  the  provisions  of  the  statute,  for  riot  dam- 
ages, have  the  same  force  as  judgments  recovered  for  any  other 
cause  of  action." 

14.  Demolition  of  Buildings  to  Prevent  Fire. — In  cases  Adhere  there 
is  an  absolute  necessity  to  prevent  the  spread  of  fire,  any  individ- 
ual or  municipal  officer  may  demolish  or  direct  the  demolition  of 
buildings  without  imposing  any  liability  upon  the  municipality, 
in  the  absence  of  an  express  statute  or  provision  in  the  charter 
creating   such  liability.^     But  a  municipality  is  sometimes  ren- 


tween  the  persons  engaged  therein, 
although  he  was  not  personally  engaged 
in  such  dispute  or  transaction.  Under- 
hill  V.  Manchester,  45  N.  H.  214.  See 
also  Palmer  v.  Concord,  48  N.  H.  211; 
97  Am,  Dec.  605. 

In  Donoghue  v.  Philadelphia  Co.,  2 
Pa.  St.  230,  it  was  held  that  transactions 
during  the  riot  were  properly  excluded 
as  irrelevant,  unless  the  plaintiff  could 
be  implicated. 

The  plaintiffs  are  not  entitled  to  re- 
cover if  they  instigated  or  participated 
in  the  riot.  Wing  Chung  v.  Los  An- 
geles, 47  Cal.  531. 

A  municipal  corporation  may  prove, 
in  mitigation  of  damages,  that  the  plain- 
tiffs had  exposed  their  property  in  the 
public  market  in  violation  of  an  ordi- 
nance of  the  city  requiring  the  markets 
to  be  closed  at  the  hour  when  the  injury 
was  done,  but  that  such  evidence  could 
not  be  received  as  a  complete  bar  to 
the  action.  Fortunich  v.  New  Orleans, 
14  La.  An.  115. 

1.  Property  carried  away  is  "  de- 
stroyed" within  the  meaning  of  the  New 
York  act.  Solomon  v.  Kingston,  24 
Hun  (X.  Y.)  562.  And  an  accidental 
destruction  by  fire  communicated  from 
a  building  fired  by  a  mob  is  within  the 
act  giving  a  remedy.  Donoghue  f. 
Philadelphia  Co.,  3  Pa.  St.  230. 

2.  Brightman  v.  Inhabitants  of  Bris- 
tol, 65  Me.  427;  20  Am.  Rep.  711; 
Hermits  of  St.  Augustine  v.  Philadel- 
phia Co.,  Bright.  (Pa.)  116;  St.  Michaels 
Church  V.  Philadelphia  Co.,  Bright. 
(Pa.)  121. 


Interest  should  be  allowed.  Greer  v 
Xew  York,  3  Robt.  (N.  Y.)  406. 

3.  Fauvia  v.  New  Orleans,  20  La.  Xr\. 
410;   Street  v.  New  Orleans,  32  La.  An. 

577- 

4.  Atchison  v.  Twine,  9  Kan.  350. 

5.  Darlington  v.  Ma3'or  etc.  of  N.  Y., 
31  N.  Y.  164.  But  see  Davidson  v. 
Mayor  etc.  of  N.  Y.,  27  How.  (N.  Y.) 
Pr."342. 

6.  Conwell  v.  Emrie,  2  Ind.  3^;  Tav- 
lor  -'.  Plymouth,  8  Mete.  (Mass.)  462; 
Field  V.  Des  Moines,  39  Iowa  575;  28 
Am.  Rep.  46;  Mayor  etc.  of  N.  Y.  v. 
Lord,  iS  Wend.  (N.  Y.)  126;  Russell 
V.  Mayor  etc.  of  N.  Y.,  2  Den.  (N.  Y.) 
461;  Stone  f.  Mayor  etc.  of  N.  Y.,  2=; 
Wend.  (X.  Y.)  156;  Am.  Print  Works 
V.  Lawrence,  21  N.J.  L.  248,  714;  23  N. 
J.  L.  9,  590;  McDonald  v.  Red  Wing, 
13  Minn.  38;  Keller  v.  Corpus  Christi, 
50  Tex.  614;  32  Am.  Rep.  613;  Fields 
V.  Stockley,  99  Pa.  St.  306;  '44  Am. 
Rep.  log;  Surocco  v.  Geary,  3  Cal.  70; 
58  Am.  Dec.  385;  Dunbar  v.  San  Fran- 
cisco, I  Cal.  355;  White  v.  City  Coun- 
cil of  Charleston,  2  Hill  (S.  Car.)  571; 
Bowditch  V.  Boston,  loi  U.  S.  16;  Gover- 
nor &  Company  etc.  v.  Meredith,  4  T. 
R.  794;  Mouse's  Case,  12  Coke  63;  Id. 
13;  Kent's  Com.,  vol.  2,  p.  238.  Com- 
pare Bishop  and  Parsons  v.  Mayor  etc. 
of  Macon,  7  Ga.  200,  where  the  city 
was  held  liable  for  blowing  up  the 
building  of  the  plaintiff;  and  where  the 
authorities  of  a  town  destroy  a  house 
to  prevent  the  spread  of  a  fire,  and  in 
so  doing  cause  the  destruction  of  per- 
sonal effects  in  said  house,  which  would 


tl61 


liability 


MUNICIPAL  CORPORA  TIONS. 


for  Torts. 


dered  liable  by  statute  for  the  value  of  buildings  destroyed  by 
its  officers  to  prevent  the  extension  of  fire.  The  liability  is,  how- 
ever, in  such  case,  strictly  statutory,  and  in  order  to  render  it 
liable,  the  case  must  be  brought  exactly  within  the  statute.^     But 


not  otherwise  have  been  destroyed, 
the  town  is  liable  to  the  owner  of  the 
goods  for  the  damages,  even  though  the 
owner  of  the  goods  is  only  a  tenant  in 
the  house.  Town  of  Dawson  v.  Kutt- 
ner,  48  Ga.  133. 

The  destruction  of  private  property 
to  prevent  the  spread  of  a  conflagration 
is  not  a  taking  of  private  property  for 
public  use,  entitling  the  owner  to  com- 
pensation. Field  V.  Des  Moines,  39 
Iowa  575;  28  Am.  Rep.  46;  Russell  v. 
Mayor  etc.  of  N.  Y.,  2  Den.  (N.  Y.) 
461;  American  Print  Works  v.  Law- 
rence, 23  N.  J.  L.  595;  McDonald  v. 
Red  Wing,  13  Minn.  38;  Stone  v.  May- 
or etc.  N.  Y.,  25  Wend.  (N.  Y.)  172; 
Surocco  V.  Geary,  3  Cal.  69;  58  Am. 
Dec.  385;  Dunbar  %'.  San  Francisco,  i 
Cal.  3.5S- 

1.  Dunbar  v.  San  Francisco,  i  Cal. 
355;  Surocco  V.  Geary,  3  Cal.  69;  58 
Am,  Dec.  385;  Taylor  v.  Plymouth,  8 
Mete.  (Mass.)  462;  I-IafFord  v.  New 
Bedford,  16  Gray  (Mass.)  297;  Western 
College  of  Medicine  v.  Cleveland,  12 
Ohio  St.  375;  Wheeler  -v.  Cincinnati,  19 
Ohio  St.  19;  Fisher  v.  Boston,  104 
Mass.  87;  6  Am.  Rep.  196;  McDonald 
V.  Red  Wing,  13  Minn.  38;  Bowditch 
V.  Boston,- loi  U.  S.  16;  CofBn  v.  Nan- 
tucket, 5  Cush.  (Mass.)  269;  White  v. 
Charleston,  2  Hill  (S.  Car.)  571;  Field 
V.  Des  Moines,  39  Iowa  575;  28  Am. 
Rep.  46. 

Thus  the  application  for  compensa- 
tion must  firbt  be  made  "to  the  common 
council  to  assess  and  pay  the  damages," 
as  prescribed  in  N.  Y.  Laws  1853,  ch. 
230,  §  9.     People  V.  Buffalo,  76  N.  Y. 

558. 

Such  a  statute  does  not  apply  to  a 
building  which  is  pulled  down  after  it 
is  so  far  burnt  that  it  is  impossible  to 
save  it  from  destruction.  Taylor  v.  In- 
habitants of  Plymouth,  8  Mete.  (Mass.) 
462.  Nor  are  damages  recoverable  un- 
der the  New  York  act,  if  the  building 
or  the  property  therein  would  inevi- 
tably have  been  destroyed  by  the  fire 
had  not  an  order  for  its  destruction 
otherwise  been  given  by  the  magis- 
trates. Mayor  etc.  of  N.  Y.  v.  Lord, 
17  Wend.  (N.Y.)  285;  Pentz  w.  ^tna 
Ins.  Co.,  9  Paige  (N.  Y.)  568. 

It  seems  that  unless  the  claimant  has 


an  estate  or  interest  in  the  building  he 
is  not  entitled  to  recover  damages  for 
the  loss  of  personal  property  which 
may  be  in  the  same  at  the  time  of  its  de- 
struction. Mayor  etc.  of  N.  Y.  v.  Lord, 
17  Wend.  (N.  Y.)  285.  And  a  person 
who  has  no  legal  title  to  a  house,  but 
merely  a  parol  contract  for  a  deed  when 
he  shall  have  paid  the  purchase  money, 
is  not  an  "owner"  thereof  before  the 
full  amount  is  paid  so  as  to  allow  him 
to  maintain  an  action  under  a  statute 
against  a  town  for  the  destruction  of 
such  house  in  order  to  prevent  the 
further  spreading  of  a  fire.  Ruggles  v. 
Inhabitants  of  Nantucket,  11  Cush. 
(Mass.)  433. 

It  is  no  bar  to  a  claim  for  damages 
under  one  of  these  statutes  that  the 
party  claiming  damages  had  eifected  an 
insurance  upon  the  property  destroyed, 
and  has  received  moneys  on  such'  in- 
surance. Mayor  etc.  of  N.  Y.  v.  Stone, 
20  Wend.  (N.  Y.)  139. 

Under  the  statute  of  Massachusetts, 
and  the  ordinances  of  Boston,  in  order 
that  a  person  may  recover  for  a  build- 
ing blown  up  in  that  city  to  prevent  the 
spread  of  fire,  at  least  three  engineers 
of  the  fire  department  must  have  con- 
sulted together  touching  the  blowing  up 
of  that  particular  building.  Bowditch 
V.  Boston,  loi  U.  S.  16.  One  director 
of  a  board  of  fire  wards  of  a  town  can- 
not lawfully  exercise  the  authority  con- 
ferred upon  the  entire  board  relative  to 
the  pulling  down  or  destruction  of 
buildings  to  prevent  the  spreading  of 
fire.  Cofiin  tv.  Inhabitants  of  Nan- 
tucket, 5  Cush.  (Mass.)  269;  Ruggles 
■V.  Inhabitants  of  Nantucket,  11  Cush. 
(Mass.)  433. 

Under  the  acts  subjecting  the  city  of 
New  York  to  the  payment  of  damages 
occasioned  by  the  destruction  of  build- 
ings by  order  of  the  mayor  to  prevent 
the  spreading  of  a  conflagration,  no 
one  but  owners  or  persons  having  an 
estate  or  interest  in  the  building  de- 
stroyed are  entitled  to  claim  damages. 
Accordingly,  an  owner  or  lessee  who 
has  goods  on  hand  as  a  factor  and  has 
a  lien  upon  the  same  for  charges  or 
advances  may  claim  damages  to  the 
amount  of  his  lien,  but  he  is  not  en- 
titled to  claim  the  value  of  the  goods 
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when  a  case  is  fairly  brought  within  the  statute,  the  act,  being 
remedial  in  its  nature,  will  be  construed  with  reasonable  liber- 
ality.i 

15.  Liability  as  Affected  by  Want  of  Funds. — A  municipality  is 
only  responsible  for  the  condition  of  its  highways,  bridges,  etc., 
where  the  work  is  to  be  done  at  the  public  cost,  so  far  as  funds 
to  place  them  in  proper  condition  have  been  provided  for  that 
purpose.  But  where  the  authorities  have  not  been  provided  with 
sufficient  funds  to  make  all  repairs  needful,  the  municipality  is  not 
responsible  for  an  error  of  judgment  on  the  part  of  the  authorities 
in  deciding  upon  what  portion  of  the  highways,  etc.,  the  moneys 
should  be  expended.*     But  the  liability  of  a  municipality  for  in- 


fer the  benefit  of  the  owner.  So  a  per- 
son having  goods  stored  in  a  building 
destroyed,  of  which  he  is  not  a  tenant 
or  occupant,  is  not  entitled  to  be  a 
claimant  under  the  act.  Mayor  etc.  of 
N.  Y.  V.  Stone,  20  Wend.  (N.  Y.)  139. 

1.  Mayor  etc.  of  N.  Y.  v.  Lord,  17 
Wend.  (N.  Y.)  285;  18  Wend.  (N.  Y.) 
126;  Mayor  etc.  of  N.  Y.  v.  Pentz,  24 
Wend.  (N.  Y.)  668;  Stone  v.  Mavor 
etc.  of  N.  Y.,  25  Wend.  (N.  Y.)  I'sy; 
Town  of  Dawson  v.  Kuttner,  43  Ga. 
133;  Lowell  w.W3'man,  12  Cush.  (Mass.) 

273- 

Interest  on  the  amount  found  justly' 
due  should  be  allowed  from  the  time  of 
the  destruction.  At  least,  it  is  so  held 
in  Ne-w  I'ork.  Mayor  etc.  v.  Pentz,  24 
Wend.  (N.  Y.)  668. 

2.  Monk  V.  Town  of  New  Utrecht, 
104  N.  Y.  552;  18  Am.  &  Eng.  Corp. 
Cas.  352;  Hines  v.  Lockport,  50  N.  Y. 
238;  Hover  w.  Barkhoof,  44  N.  Y.  113; 
Garlinghouse  v.  Jacobs,  29  N.  Y.  297; 
Everleigh  t;.  Hounsfield,  34  Hun  (N.Y.) 
140;  Whitfield  V.  Meridian,  66  Miss. 
570;  31  Am.  &  Eng.  Corp.  Cas.  15. 
In  Ohio,  where  a  village  may  compel  an 
adjacent  owner  to  repair  a  street,  the 
defence  of  a  want  of  funds  is  not  appli- 
cable. Village  of  Shelby  v.  Clagett 
(Ohio),  22  N.  E.  Rep.  407'. 

In  New  Tork  it  was  settled  at  an 
early  day  that  commissioners  of  high- 
ways are  not  bound  to  repair  either 
roads  or  bridges  until  the  necessary 
funds  are  provided.  Barker  v.  Loomis, 
6  Hill  (N.  Y.)  463.  And  highway 
commissioners  not  furnished  with  suffi- 
cient funds,  and  incapable  of  supplying 
themselves  by  law  with  such  funds  to 
repair  all  the  highways  or  bridges  in 
the  town,  are  not  bound  to  repair  all, 
but  may  exercise  a  discretion  as  to 
which  they  will  repair,  and  for  the  ex- 
ercise of  a  discretion  in  good  faith  they 


may  not  be  made  responsible  in  a  civil 
action.  Garlinghouse  v.  Jacobs,  29  N. 
Y.  297;  Hyatt  v.  Rondout,  44  Barb. 
N.  Y.  385.  But  whatever  may  be  the 
rule  in  regard  to  commissioners  of  high- 
ways in  towns,  a  different  and  more 
stringent  rule  has  been  applied  to 
corporations  and  trustees  of  villages, 
Hyatt  V.   Rondout,    44  Barb.  (N.  Y.) 

385- 

But  where  highway  commissioners, 
having  sufficient  funds  or  authority  to 
procure  them,  fail  to  repair  a  defective 
bridge,  of  the  condition  of  which  they 
have  been  notified,  they  are  liable  to 
one  injured  by  such  defect.  Hover  v. 
Barkhoof,  44  N.  Y.  113. 

Where  it  appears,  in  an  action  against 
a  municipal  corporation  for  neglecting 
to  repair  a  road,  that  the  needed  repairs 
might  have  been  effected  for  about  the 
sum  of  $50,  and  that  the  defendants  had 
been  provided  by  tax  with  $2,800,  and 
had  expended  from  $2,000  to  $3,000,  held, 
that  it  could  not  be  said  to  have  been 
conclusively  shown  that  the  defendants 
were  without  funds,  and  that  there  was 
evidence  from  which  the  possession  of 
funds  might  be  inferred.  Hyatt  v. 
Rondout,  44  Barb.  (N.  Y.)  385. 

The  mere  fact  that  money  collected 
was  expended  by  the  city  on  some  of 
its  streets,  leaving  others  unimproved, 
and  nothing  on  hand  for  that  purpose, 
is  not  sufficient  to  free  it  from  liability 
for  injuries  caused  by  one  of  these  de- 
fective streets.  Whitfield  v.  Meridian, 
66  Miss.  570;  31  Am.  &  Eng.  Corp. 
Cas.  15. 

After  a  municipality  has  undertaken 
to  repair  a  bridge  it  appears  that  it  is 
too  late  for  it  to  raise  the  defence  of 
want  of  funds  to  complete  the  repairs. 
Day  V.  Grossman,  4  Thomp.  &  C.  (N. 
Y.)  122;  I  Hun  (N.  Y.)  57b. 

And  where  a  city  has  ample  funds  in 
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juries  caused  by  a  defective  street  does  not  depend  so  much  upon 
whether  or  not  the  city  has  funds  in  its  treasury  to  pay  for  mak- 
ing or  repairing  streets,  as  upon  the  question  whether  or  not  it 
has  the  power  to  raise  funds  to  defray  such  expenses.^  While 
the  absence  of  the  necessary  funds  and  the  legal  means  of  pro- 
curing them  will  excuse  the  non-performance  of  the  duty  to  keep 
streets  in  repair,  yet  it  seems  that  such  absence  of  means  should 
be  shown  as  a  defence.^ 

Indebtedness  beyond  the  constitutional  limit  at  the  time  of  the 
injury,  is  no  defence  to  an  action  against  a  city  for  damages  on 
account  of  an  injury  caused  by  negligence  in  the  construction 
and  maintenance  of  the  gutters  of  its  streets.^  ■ 

16.  Liability  in  Performance  of  Duties  as  to  Public  Health,  Charities 
and    Schools. — A    municipal    corporation    in    making    provisions 


its  treasury,  put  there  for  the  express 
purpose  of  repairing  streets  and  side- 
walks, it  cannot  escape  liability  for  an 
accident  caused  by  a  defective  walk,  on 
the  ground  that  the  funds  raised  by  tax- 
ation for  that  year  had  all  been  ex- 
hausted; that  the  city  was  prohibited 
from  pledging  its  credit,  and  that  the 
money  had  been  raised  on  the  indi- 
vidual credit  of  councilmen.  Moon  v. 
Ionia   (Mich.  1890),  46  N.  W.  Rep.  25. 

Where  it  is  the  duty  of  a  city  to  keep 
its  streets  and  sidewalks  in  repair,  the 
fact  that  provisions  are  made  in  the 
charter  authorizing  assessments  for  lo- 
cal improvements,  including  such  re- 
pairs, does  not  relieve  the  city  from  that 
duty.     Hines  v.  Lockport,  50  N.  Y.236. 

An  indictment  against  the  commis- 
sioners of  highways  for  not  repairing  a 
bridge,  is  defective,  unless  it  avers  that 
the  defendants  had  funds  or  other 
means  to  defraj'  the  expenses  of  repairs. 
People  V.  Adsit,  2  Hill  (N.  Y.)"  619, 
citing  Bartlett .  v.  Crozier,  17  Johns. 
(N.  Y.)  439;  People  v.  Hudson,  7 
Wend.  (N.  Y.)  474.  But  it  seems  that 
it  is  no  defence  to  an  indictment  for  a 
nuisance,  that  the  corporation  through 
whose  neglect  of  duty  it  exists  is  pecu- 
niarily unable  to  abate  it.  Baltimore  etc. 
Turnpike  Road  Co.  v.  State,  63  Md. 
573;  Winship  v.  Enfield,  42  N.  H. 
197;  Erie  City  v.  Schwingle,  22  Pa.  St. 

384- 

1.  Peach  V.  Utica,  10  Hun  (N.  Y.) 
477;  Hines  v.  Lockport,  41  How.  (N. 
Y.)  Pr.  435;  Whitfield  v.  Meridian,  66 
Miss.  570;  Evanston  v.  Gunn,  99  U.  S. 
660;  Erie  v.  Schwingle,  22  Pa.  St.  384; 
Albritton  v.  Huntsville,  60  Ala.  486; 
Shartle  v.  Minneapolis,  17  Minn.  30S; 
Delger  v.  St.  Paul,  14  Fed.  Rep.  567. 


By  defendant's  charter,  after  provi- 
sions had  been  made  for  repairs  of  its 
streets  and  sidewalks,  for  the  purpose  of 
providing  the  means  for  defraying  ex- 
penses, the  board  of  trustees  were  au- 
thorized to  raise  annually  a  sum  not 
exceeding  an  amount  specified  "for  the 
support  of  roads,  .  .  streets,  lanes, 
and  alleys  within  the  village."  Held., 
that  the  word  "streets"  included  the 
whole  space  between  the  outer  lines 
thereof — i.  e.,  not  only  the  roadway  but 
the  sidewalks;  and  that  the  money 
raised  could  be  used  as  well  for  the  re- 
pair of  the  sidewalks  as  the  road  bed. 
Pomfrey  v.  Saratoga  Springs,  104  N. 
Y.  459.  See  also  Doole}'  v.  Town 
of  Sullivan,  112  Ind.  451;  Erie  v. 
Schwingle,  22  Pa.  St.  384. 

2.  Hover  v.  Barkhoof)  44  N.  Y.  113; 
Adsit  V.  Brady,  4  Hill  (N.  Y.)  630;  ^o 
Am.  Dec.  305.  Comfare  Everleigh  v. 
Hounsfield,  34  Hun  (N.  Y.)  140. 

It  is  not  necessary  in  a  suit  against  a 
corporation  for  negligence  in  repairing 
a  street  to  aver  that  the  corporation 
has  funds  to  keep  its  streets  in  repair. 
Erie    City    v.    Schwingle,    22    Pa.    St. 

384- 

In  an  action  against  a  municipal  cor- 
poration for  injuries  from  the  unsafe 
condition  of  a  bridge  or  street,  if  the 
charter  is  pleaded  by  its  title  and  date 
of  its  approval,  the  court  will  take  judi- 
cial notice  of  all  its  provisions,  and  un- 
less by  its  terms  the  possession  of 
means  to  keep  bridges  and  streets  in  re- 
pair is  a  condition  precedent  to  its  lia- 
bility, the  complaint  need  not  aver  its 
possession  of  such  means.  Shartle  v. 
Minneapolis,  17  Minn.  308. 

3.  Bartle  v.  Des  Moines,  38  Iowa 
414. 
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and  appointing  agents  to  act  for  the  promotion  of  the  public 
health,  in  the  establishment  and  conducting  of  charitable  institu- 
tions, and  in  providing  for  the  education  of  youth,  exercises  a 
power  delegated  to  it  by  the  State,  to  which  these  functions  pri- 
marily belong.  It  is  not  liable,  therefore,  for  the  negligence  or 
misfeasance  of  any  officer,  agent  and  employee  particularly  con- 
nected therewith.  They  act  in  a  public  capacity,  usually  as  an 
independent  board  over  which  the  corporation  has  no  control,  and 
do  not  act  for  the  use  or  benefit  of  the  corporation  in  the  dis- 
charge of  any  of  its  corporate  functions  or  duties. ^ 

17.  When  Municipality  Acts  Ultra  Vires. — Where  certain  acts  are 
done  beyond  the  authority  and  power  of  the  municipality  to  do, 
it  cannot  be  held  responsible  in  damages,  even  though  it  was 
done   under  the  supposed   authority  of   illegal  and   void  votes  of 


1.  Maximilian  v.  Mayor  etc.  of  New 
York,  62  N.  Y.  161;  20'  Am.  Rep.  468; 
Donovan  v.  Board  of  Education,  85  N. 
Y.  117;  Ham  v.  Mayor  etc.  of  New 
York,  70  N.  Y.  460;  Bamber  v.  Rocli- 
ester,  63  How.  (X.  Y.)  Pr,  103;  Rich- 
mond V.  Long,  17  Gratt.  (Va.)  375; 
Haiglit  V.  Mayor  etc.  of  N.  Y.,  24  Fed. 
Rep.  93;  Bryant  V.  St.  Paul,  33  Minn, 
289;  53  Am.  Rep.  31;  Hill  f.  Boston, 
122  Mass.  344;  23  Am.  Rep.  332;  Bige- 
low  V.  Randolph,  14  Gray  (Mass.)  541; 
McDonal  v.  Massachusetts  General 
Hospital,  120  Mass.  432;  Benton  v. 
Trustees  of  City  Hospital,  140  Mass. 
13;  12  Am.  &  Eng.  Corp.  Cas.  625;  54 
Am.  Rep.  36;  Summers  f.  Daviess  Co., 
103  Ind.  262;  Ogg  V.  Lansing,  35  Iowa 
495;  14  Am.  Rep.  760;  Lane  v.  Wood- 
bury, 58  Iowa  462;  Condict  v.  Jcrse}' 
City,  46  N.J.  L.  157;  Mitchell!'.  Rock- 
land, 52  Me.  118;  Barbour  v.  Ellsworth, 
67  Me.  294;  Rudolphe  v.  New  Orleans, 
II  La.  An.  242;  Murtaugh  v.  St.  Louis, 
44  Mo.  480;  Diehm  -'.  Cincinnati.  25 
Ohio  St.  305;  Finch  v.  Board  of  Educa- 
tion, 30  Ohio  St.  37;  Nixon  v.  New- 
port, 13  R.  I.  67;  43  Am.  Rep.  35;  Beach 
V,  Leahy,  11  Kan.  23;  Boyd  v.  Insur- 
ance Patrol,  113  Pa.  St.  269;  Sher- 
bourne».  YubaCo.,  21  Cal.  113;  81  Am. 
Dec.  151;  Curran  v.  Boston,  151  Mass. 
505;  30  Am.  &  Eng.  Corp.  Cas.  506. 

A  city,  to  improve  its  sanitary  condi- 
tion, collected  and  deposited  in  one 
place  all  the  carcasses,  garbage,  etc, 
and  buried  them  there.  Held,  that  it 
was  not  liable  to  an  individual  for  sick- 
ness produced  thereby.  Fort  Worth  r. 
Crawford,  64  Tex.  202;  s.  c,  53  Am. 
Rep.  753. 

A  libel  to  recover  damages  against  a 
cit^   for   a  collision  between  a  schooner 


and  a  steamboat  owned  by  the  munici- 
palitj',  but  in  the  exclusive  use  and  con- 
trol of  the  commissioners  of  charities 
and  correction,  and  while  navigated  by 
a  pilot  employed  by  the  commissioners, 
cannot  be  sustained,  though  the  colli- 
sion was  solely  through  the  fault  of  the 
pilot  of  the  steamboat.  Haight  v. 
Mayor  etc.  of  N.  Y.,  24  Fed.  Rep.  93. 

A  city  is  not  liable  for  the  acts  or 
negligence  of  a  board  of  health,  consti- 
tuted as  a  separate  body  by  the  charter 
of  the  city,  the  duties  of  such  board  of 
health  being  public  and  governmental 
and  not  corporate  in  their  character. 
Bryant  v.  St.  Paul,  33  Minn.  289;  8  Am. 
&  Eng.  Corp.  Cas.  340;  53  Ain.  Rep. 
31.  See  Board  of  Health,  -  Am.  & 
Eng.  Encyc.  of  Law  436. 

But  when,  by  statute,  it  is  made  the 
■  duty  of  the  department  of  docks  of  a 
cit}'  to  keep  a  wharf  belonging  to  the 
city  in  repair,  although  the  use  of  the 
dock  is  solely  for  the  benefit  of  the  de- 
partment for  charities  and  corrections, 
and,  like  all  other  property  appropri- 
ated to  the  use  of  that  department,  is  in 
its  general  custody  and  keeping,  the 
city  is  liable  for  damages  caused  to  a 
vessel  rightfully  using  the  dock,  hy  the 
failure  of  the  department  of  docks,  as 
its  agent,  to  keep  such  dock  in  repair. 
Philadelphia  etc.  R.  Co.  v.  Mayor  etc. 
of  New  York,  27  Am.  &  Eng.  Corp. 
Cas.  9. 

And  a  town  carr3'ing  on  a  farm  for 
the  support  of  its  poor  is  liable  for  an 
injury'  inflicted  on  a  citizen  by  a  ram 
owned  by  the  town,  and  kept  on  the 
farm  for  the  propagation  of  sheep,  but 
negligently  suffered  to  run  at  large. 
Moulton  t'.  Scarborough,  71  Me.  267; 
36  Am.  Rep.  308. 
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the  governing  body,*  But  the  liability,  if  any,  rests  upon  the  in- 
dividuals who  performed  those  acts.^  See  MASTER  AND  SER- 
VANT ;  Public  Officers  and  Agents. 

XVII.  Police  Regulations — (See  Ordinance) — 1.  Police  Power 
Generally — (See  title  Police  Power). — The  police  power  of  the 
State  has  not,  so  far,  received  a  full  and  complete  definition.  It 
may  be  said,  however,  to  be  the  right  of  a  State,  or  of  a  State  func- 
tionary, to  prescribe  regulations  for  the  good  order,  peace,  health, 
protection,  comfort,'  ccmvenience  and  morals  of  the  community, 
which  do  not  encroach  on  a  like  power  vested  in  congress  by  the 
federal  constitution,  or  which  do  not  violate  any  of  the  provisions 
of  that  organic  law.  Of  this  power  it  may  be  said  that  it  is 
known  when  and  where  it  begins,  but  not  when  and  where  it  ter- 
minates. It  is  a  power  in  the  exercise  of  which  a  man's  property 
may  be  taken  from  him,  his  liberty  may  be  shackled,  and  his  per- 
son exposed  to  destruction,  in  cases  of  great  public  emergency.* 
But  the  rules  and  regulations  which  a  corporation  may  make  in 
respect  to  business  or  trade,  under  its  police  power,  are  such  only 


1.  Seele  v.  Deering,  79  Me.  343; 
Spring  V.  Hyde  Park,  137  Mass.  554; 
50  Am.  Rep.  534;  Lemon  v.  Newton, 
134  Mass.  476;  Anthony  v.  Adams,  i 
Mete.  (Mass.)  284;  Gushing  v.  Bedford, 
125  Mass.  526;  Tindley  v.  Salem,  137 
Mass.  171;  Worlev  v.  Columbia,  88  Mo. 
106;  Brown  v.  Cape  Girardeau,  90  Mo. 
377;  59  Am.  Rep.  28;  Mitchell  v.  Clin- 
ton, 99  Mo.  153;  Walling  t'.  Shreveport, 
5  La.  An.  660;  52  Am.  Dec.  608;  Horn 
V.  Baltimore,  30  Md.  218. 

A  city  is  not  responsible  for  damages 
resulting  from  work  (the  construction 
of  a  dam)  done  negligently  or  other- 
wise, under  the  supposed  authority  of ■ 
illegal  and  void  votes  of  the  citj'  coun- 
cil. Cavanagh  v.  Boston,  139  Mass. 
426.  And  see  Wakefield  v.  Newport,  60 
N.  H.  374;  Shelby  Co.i;.  Deprez,  87  Ind. 
509;  Browning  v.  Owen  Co.,  44  Ind. 
11;  Leeds  v.  Richmond,  102  Ind.  72; 
Albany  v,  Cunlifi;  2  N.  Y.  165;  Smith 
■o.  Rochester,  76  N.  Y.  506;  Denver  v. 
Bayer,  7  Colo.  113;  Denver  v.  Dean,  10 
Colo.  375;  Idaho  Springs  v.  Wood- 
ward, 10  Colo.  104;  Idaho  Springs  v. 
Filteau,  10  Colo.  105;  Bennett  v.  New 
Orleans,  14  La.  An.  120. 

2.  Brigham  v.  Edmonds,  7  Gray 
(Mass.)  359;  Cavanagh  v.  Boston,  139 
Mass.  426. 

3.  New  Orleans  Gas  Light  Co.  v. 
Hart,  40  La.  An.  474;  20  Am.  &  Eng. 
Corp.  Cas.  258. 

Any  statute,  ordinance  or  regulation, 
if  a  legitimate  exercise  of  the  police. 
power  of  the  State  for  the  protection  of 


the  safety  and  health  of  the  people,  is 
not  inconsistent  with  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States;  for  it  is  the  settled  doc- 
trine of  the  United  States  Supreme 
Court  that,  as  good  government  is  or- 
ganized for  the  purpose,  among  others, 
of  preserving  the  public  health  and  the 
public  morals,  it  cannot  divest  itself  of 
the  power  to  provide  for  those  objects. 
The  fourteenth  amendment  was  not  de- 
signed to  interfere  with  the  exercise  of 
that  power  by  the  States.  Powell  v. 
Pennsylvania,  127  U.  S.  678;  23  Am.  & 
Eng.  Corp.  Cas.  18;  Mugler  v.  Kansas, 
123  U.  S.  663;  18  Am.  &  Eng.  Corp. 
Cas.  614;  Butchers'  Union  Co.  etc.  v. 
Crescent  City  Co.,  iii  U.  S.  746,  751; 
6  Am.  &  Eng.  Corp.  Cas.  596;  Barbier 
r.  Connolly,  113  U.  S.  27;  7  Am.  & 
Eng.  Corp.  Cas.  640;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356;  13  Am.  &  Eng. 
Corp.  Cas  187. 

All  grants  of  power  to  private  corpo- 
rations to  carry  on  business  within  the 
limits  of  a  city  are  made  upon  an  im- 
plied condition  that  they  shall  be  sub- 
ject to  such  reasonable  restrictions  and 
regulations  as  the  city  shall  think  it 
necessary  to  enact,  in  pursuance  of  its 
chartered  powers,  for  the  protection  and 
general  welfare  of  its  citizens.  Phila- 
delphia V.  Western  Union  Telegraph 
Co.,  n  Phila.  (Pa.)  327. 

For  a  general  treatment  of  the  nature 
of  the  police  powers  of  the  State  and 
the  constitutionality  of  State  regula- 
tions, see  Police  Powers. 
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as  have  relation  to  public  health,  morals  and  order, ^  And  a  law 
authorizing  a  municipal  corporation  to  recover  a  fine  for  breach 
of  a  police  regulation  does  not,  without  express  provision  there- 
for, authorize  the  arrest  and  criminal  prosecution  of  the  offender.'* 

2.  Delegation  by  State. — The  regulations  commonly  made  by  a 
municipal  corporation  relative  to  the  health,  convenience,  good 
order  and  general  welfare  of  the  inhabitants,  commonly  known  as 
"  police  regulations,"  are  only  made  by  virtue  of  a  delegation  by 
the  State  to  the  municipality  of  its  inherent  and  sovereign  power 
in  this  regard.* 

3.  Public  Peace,  Safety  and  Convenience. — The  power  of  a  munici- 
pal corporation  to  make  police  regulations  includes  authority  to 
make  reasonable  provision  for  the  peace,  safety  and  convenience 
of  its  inhabitants.  Such  regulations  usually  concern  the  use  of 
streets,  either  by  individuals  or  by  corporations  with  railway 
cars.* 

4.  Markets. — See  that  title. 

5.  Impounding  Animals. — See  that  title. 


Liability  for  Exercise  of  Police  Powers. 
— In  relation  to  powers  and  privileges 
which  are  to  be  exercised  by  a  munici- 
pal corporation  for  the  improvement  of 
the  territory  within  the  corporate  lim- 
its, and  as  to  which  the  pecuniary  and 
proprietary  interests  of  individuals  are 
represented,  the  liability  of  the  corpora- 
tion for  negligence  is  largely,  if  not  en- 
tirely, measured  by  the  liability  of  in- 
dividuals for  similar  acts;  but  with  re- 
spect to  police  powers,  such  as  suppress- 
ing riots  and  unlawful  assemblages, 
such  corporation  is,  in  the  absence  of 
statutory  provisions  to  the  contrary, 
the  agent  of  the  State,  and  not  liable 
for  a  failure  to  perform  or  negligence 
in  performing  duties  in  that  particular 
imposed  by  statute.  Robinson  v.  Green- 
ville, 42  Ohio  St.  625;  12  Am.  &  Eng. 
Corp,  Cas.  640;  51  Am.  Rep.  857. 

1.  Muhlenbrinck  v.  Long  Branch 
Coinmrs.,42N.J.L.364;36  Am.Rep.51G. 

2.  State  V.  Ruff,  13  La.  An.,  pt.  i,  497. 

3.  Cranston  v.  Augusta,  61  Ga.  572; 
Goldthwaite  v.  Montgomery,  50  Ala. 
486;  Dillon  Mun.  Corp.  (4th  ed.),  § 
141. 

4.  Regulation  of  Operation  of  Rail- 
ways.— Miz  V.  Missouri  Pac.  R.  Co.,  88 
Mo.  672;  26  Am.  &  Eng.  R.  Cas.  537; 
St.  Louis  V.  St.  Louis  R.  Co.,  89  Mo. 
44;  26  Am.  &  Eng.  R.  Cas.  534;  58  Am.. 
Rep.  82;  Taylor  v.  Lake  Shore  etc.  R. 
Co.,  45  Mich.  74;  9  Am.  &  Eng.  R.  Cas. 
127;  40  Am.  Dec.  457;  Knobloch  v. 
Chicago  etc.  R.  Co.,  31  Minn.  402;  14 
Am.  &   Eng.    R.    Cas.  625;    State   v. 


Ma3'or  etc.  of  Jersey  City,  47  N.  J.  L. 
286;  26  Am.  &  Eng.  R.  Cas.  400;  Tex- 
tor  -'.  Baltimore  etc.  R.  Co.,  59  Md.  63; 
13  Am.  &  Eng.  R.  Cas.  635;  43  Am. 
Rep.  540;  Haves  v.  Michigan  Cent.  R. 
Co.,  HI  U.  S.  22S;  15  Am.  &  Eng.  R. 
Cas.  394. 

If  the  regulation  is  unreasonable  as 
to  certain  streets,  the  ordinance  is  not 
invalid  in  toto.  The  remedy  is  by  re- 
sisting its  enforcement  as  to  such 
streets.  State  v.  Maj'or  etc.  of  Jersey 
City,  47  N.  J.  L.  286. 

Municipal  ordinances  regulating  the 
speed  of  trains  are,  when  reasonable  in 
their  nature,  generally  admitted  to  be 
valid.  St.  Louis  etc.  R.  Co.  v.  Mathias,  50 
Ind.  65;  Haas  v.  Chicago  etc.  R.  Co.,  41 
Wis.  44;  Horn  v.  Chicago  etc.  R.  Co.,  38 
Wis.  464;  Hooker  v.  Chicago  etc.  R. 
Co.,  76  Wis.  542 ;  41  Am.  &  Eng.  R.  Cas. 
498;  St.  Louis  etc.  R.  Co.  v.  Dunn,  78 
Vi>  197;  Chicago  etc.  R.  Co.  t'.  Becker, 
84  111.  483;  Weyl  V.  Chicago  etc.  R.  Co., 
40  Minn.  350;  Liddy  v.  St.  Louis 
R.  Co.,  40  Mo.  506;  Massoth  v.  Dela- 
ware etc.  Canal  Co.,  64  N.  Y.  524;  Bal- 
timore C\X.y  Pass.  R.  Co.  v.  McDon- 
nell, 43  Md.  534;  Cordell  v.  New  York 
Central  etc.  R.  Co.,  70  N.  Y.  119;  26 
Am.  Rep.  550;  Briggs  v.  N.  Y.  Cen- 
tral etc.  R.  Co.,  72  N.  Y.  26;  Fletcher 
V.  Atlantic  etc.  R.  Co.,  64  Mo.  484; 
Meyers  v.  Chicago  etc.  R.  Co.,  57  Iowa 
555;  7  Am.  &  Eng.  R.  Cas.  406;  Frick 
V.  St.  Louis  etc.  R.  Co.,  75  Mo.  595;  8 
Anv  &  Eng.  R.  Cas.  280;  Faber  v.  St. 
Paul  etc.  R.  Co.,  29  Minn.  465;  8  Am 
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&  Eng.  R.  Cas.  277;  Clark  -•.  Boston 
etc.  R.  Co.  (N.  H.),  31  Am.  &  Eng.  R. 
Cas.  54S;  Dounaher  v.  State,  8  S.  &  M. 
(Miss.)  649;  Richmond  etc.  R.  Co.  v. 
Richmond,  96  U.  S.  521;  Whitson  ti. 
Franklin,  34  Ind.  392;  Chicago  etc.  R. 
Co.  V.  Haggerty,  67  111.  113;  Chicago 
etc.  R.  Co.  V.  Raid,  66  111.  43;  Buffalo 
etc.  R.  Co.  V.  Buffalo,  5  Hill  (N.  Y.) 
209. 

The  fact  that  the  company  was  en- 
gaged in  carrying  the  mail  is  imma- 
terial.    Whitson   1'.   Franklin,  34   Ind. 

392- 

Such  an  ordinance  applies  equally'  to 
all  the  territory  within  the  corporate 
limits  over  which  a  railroad  runs,  in- 
cluding that  not  laid  off  in  lots,  streets 
or  alleys,  or  occupied  with  buildings, 
and  including  lands  owned  bj'  railroad 
companies.  Whitson  v.  Franklin,  34 
Ind.  392. 

The  speed  of  trains  on  the  enclosed 
land  of  the  company  may  be  regulated. 
Merz  V.  Mo.  Pac.  R.  Co.,  88  Mo.  672; 
26  Am.  &  Eng.  R.  Cas.  537;  Grube  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  330;  41 
Am.  &  Eng.  R.  Cas.  357. 

And  a  municipal  ordinance  requiring 
trains  to  run  within  the  citj'  limits  at 
the  rate  of  only  four  miles  an  hour,  is 
not  void  as  in  restraint  of  trade,  even 
when  applied  to  a  road  only  ten  miles 
long,  three  or  four  miles  of  which  were 
within  the  city  limits.  Knobloch  v. 
Chicago,  Milwaukee  etc.  R.  Co.,  31 
Minn.  402. 

A  city  may  properly  regulate  bj' 
ordinance  the  speed  of  railway'  trains 
within  its  limits,  not  at  street  crossings 
only.  Pennsj'lvania  Co.  v.  James,  81 
Pa.  St.  194.  But  an  ordinance  dividing 
a  city  into  two  equal  districts  of  about 
the  same  character,  one  railway  pass- 
ing through  each  district,  and  limiting 
the  speed  of  trains  passing  through  one 
district  onlv,  constitutes  an  unjust  and 
unwarranted  discrimination  in  favor  of 
the  competing  road  which  passes  only 
through  the  other  district,  is  unreason- 
able, and  therefore  void.  Lake  View 
V.  Tate,  130  111.  247;  39  Am.  &  Eng.  R. 
Cas.  703. 

A  railroad  company  may  be  required 
to  keep  a  flagman  at  crossings.  State 
V.  East  Orange,  41  N.J.  L.  127;  Penn- 
sylvania Co.  V.  Stegemeier,  118  Ind. 
305;  10  Am.  St.  Rep.  106.  But 
the  provision  of  the  charter  of  Long 
Island  City  as  to  ordinances  requiring 
railroad  companies  to  "furnish  suitable 
guards  or  signals  at  the  street  crpss- 
ln"'s,"   held   not   to   authorize   an  ordi- 


nance requiring  a  railroad  company, 
whose  road  was  constructed  before  the 
date  of  the  charter,  to  keep  a  flagman 
at  a  street  crossing.  Long  Island  City 
V.  Long  Island  R.  Co.,  79  N.  Y.  561. 

And  the  ^municipal  authorities  may 
require  street  railroad  companies  to 
keep  their  tracks  watered  so  as  to  lay 
the  dust,  and  may  impose  a  fine  for  a 
failure.  City  &  Suburban  R.  Co.  v. 
Savannah,  77  Ga.  731. 

A  municipal  corporation  has  author- 
ity to  forbid  any  railway  company  from 
allowing  a  train,  engine  or  car  to  stand 
on  a  street  crossing  more  than  ten  min- 
utes, except  in  case  of  accident.  Mc- 
Coy V.  Philadelphia  etc.  R.  Co.,  5  Del. 
599- 

Snow  on  sidewalks,  comuelling  re- 
moval. See  In  re  Goddard,  16  Pick. 
(Mass.)  504;  28  Am.  Dec.  259;  Union 
R.  Co.  V.  Cambridge,  11  Allen  (Mass.) 
287;  Kirby  v.  Boylston  M.  Assoc,  14 
Gray  (Mass.)  249;  74  Am.  Dec.  682; 
Hartford  v.  Talcott,  48  Conn.  525;  40 
Am.  Rep.  189;  People  v.  Mattimore,  45 
Hun  (N.  Y.)  448.  Compare  Gridley  -\ 
Bloomington,  88  111.  sh;  3°  Am.  Rep. 
566. 

Use  of  Streets  by  Individuals  and 
Vehicles. — Prohibiting  and  regulating 
the  leaving  or  stopping  of  vehicles  in 
street.  Com.  v.  Fenton,  139  Mass.  195; 
II  Am.  &  Eng.  Corp.  Cas.  339;  Com. 
V.  Brooks,  99  Mass.  434;  Veneman  v. 
Jones,  118  Ind.  41.  Use  of  bicycles. 
State  V.  Gopp,  97  N.  Car.  477;  18  Am. 
&  Eng.  Corp.  Cas.  514. 

Street  musicians  and  speakers,  Sal- 
vation Army.  Com.  v,  Plaistcd,  14S 
Mass.  375;  23  Am.  &  Eng.  Corp.  Cas. 
loi;  Com.  V.  Davis,  140  Mass.  485; 
State  V.  White,  64  N.  H.  48;  15  Am.  & 
Eng.  Corp  Cas.  9;  People  v.  Rochester, 
44  I-Iun  (N.  Y-.)  166;  Roderick  v. 
Whitson,  51  Hun  (N.  Y.)  620;  Frazee's 
Case,  63  Mich.  396;  15  Am.  &  Eng. 
Corp.  Cas.  13,  where  an  ordinance  pro- 
hibiting parades  with  music,  etc.,  was 
held  invalid.  And  see  generally,  as  to 
regulations  concerning  use  of  streets. 
Com.  V.  Lagorio,  141  Mass.  81;  Com. 
V.  Stodder,  2  Cush.  (Mass.)  562;  48 
Am.  Dec.  679;  Baker  x>.  Boston,  12 
Pick.  (Mass.)  184;  22  Am.  Dec.  421; 
Com.  V.  Worcester,  3  Pick.  (Mass.) 
462;  Com.  V.  Adams,  114  Mass.  323; 
Com.  V.  Brooks,  109  Mass.  355;  Com. 
f.  Robertson,  5  Cush.  (Mass.)  438; 
Vanderbilt  v.  Adams,  7  Cow.  (N.  Y.) 
349;  Masterson  v.  Short,  3  Abb.  (N. 
Y.)  Pr.,  N.  S.  154;  State  v.  Jersey  City, 
26  N.  J.   L.  244;   Braddy   v.  Milledge- 
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ville,  74  Ga.  516;  5S  Am.  i?.ep.  443; 
Nagle  V.  City  Council  of  Augusta,  5 
Ga.  546;  Washington  v.  Nashville,  i 
Swan  (Tenn.)  177;  Washington  v. 
Frank,  i  Jones  (N.  Car.)  L.  436;  State 
V.  Bill,  13  Ired.  (N.  Car.)  L.  373;  Day 
V.  Green,  4  Cush.  (Mass.)  433;  Com.  v. 
Elliott,  121  Mass.  367;  Toledo  etc.  R. 
Co.  V.  Chenoa,  43  111.  209;  Janesville  v. 
Milwaukee  etc.  R.  Co.,  7  Wis.  4S4; 
State  V.  Cleaveland,  3  R.  I.  117;  White 
V.  Kent,  II  Ohio  St.  550. 

An  ordinance  of  a  city,  providing 
that  "no  person  shall  place  or  carry,  or 
cause  to  be  placed  or  carried  on  any 
sidewalk,  any  show-board,  placard  or 
sign,  for  the  purpose  of  there  displaying 
the  same,"  is  reasonable  and  valid. 
Com.  V.  McCaflferty,  145  Mass.  384;  18 
Am.  &  Eng.  Corp.  Cas.  500.  Invalidity 
of  an  ordinance  inflicting  a  penalty  on 
persons  "placing  goods  on  their 
porches,  or  cellar-doors,  projecting 
more  than  six  inches  towards  the 
street."  Carlisle  v.  Baker,  i  Yeates 
(Pa.)  471.  Comfare  Napman  v.  Peo- 
ple, 19  Mich.  353;  Anderson  v.  Wel- 
lington, 40  Kan.  173. 

As  to  the  power  of  the  common 
council  to  establish  hackney  stands  in 
front  of  a  livery  stable,  notwithstand- 
ing the  competition  is  injurious  to  the 
latter,  see  Masterson  v.  Short,  7  Robt. 
(N.  Y.)  241.     See  also  Licenses. 

A  statute  authorized  the  prohibition 
of  driving  in  the  public  streets  "at  a 
rate  of  speed  which  it  deems  inconsist- 
ent with  the  public  safety  or  conven- 
ience." Held,  that  a  prohibition 
against  driving  at  an  immoderate  gait,  . 
so  as  to  endanger  or  expose  to  injury 
any  person,"  was  not  authorized.  Com. 
V.  Roy,  140  Mass.  432. 

Snow  on  Boofs. — See  Regina  v. 
Nood,  5  E.  &  B.  49;  Lazarus  v.  To- 
ronto, 19  U.  C.  Q^B.  13. 

Throwing  Matter  into  Streets. — To 
throw  bundles  or  other  articles  into  the 
streets  or  open  spaces  from  the  upper 
stories  of  buildings  is  sometimes  made 
punishable  by  ordinance.  Charleston 
-  V.  Elford,  I   McMull.  L.  (S.  Car.)  234." 

Throwing  garbage  into  street.  Ex 
farte  Casinello,  6j  Cal.  538.  But  in 
Michigan  it  has  been  held  that  a  city 
under  its  authority  to  keep  streets 
clean,  etc.,  had  no  authority  to  prohibit 
distribution  of  hand  bills.  People  v. 
Armstrong,  73  Mich.  288;  27  Am.  & 
'  Eng.  Corp.  Cas.  591. 

Projections  from  Buildings. — Under 
Mass.  Gen.  St.,  ch.  19,  §  13,  authorizing 
cities  "to  make  such  rules  and  regula- 


tions for  the  erection  and  maintenance 
of  balustrades,  or  other  projections 
upon  the  roofs  or  sides  of  buildings 
therein  as  the  safety'  of  the  public  re- 
quires," fi  city  has  no  power  to  pass  an 
ordinance  prohibiting  the  maintenance 
of  doorsteps  within  the  limits  of  a  high- 
way which  are  lawfully  there;  nor  is 
such  power  conferred  by  its  charter, 
which  authorizes  it  to  make  "all  such 
salutary  and  needful  by-laws,  as  towns, 
by  the  laws  of  this  commonwealth, 
have  power  to  make."  Cashing  v. 
Boston,   128   Mass.   330;    35  Am.    Rep. 

383- 

An  ordinance  of  a  city,  providing 
that  no  person  shall  maintain  an  awn- 
ing before  his  door  without  the  consent 
of  the  mayor  and  aldermen,  is  reason- 
able; and  an  awning  erected  without 
such  consent  is  an  unlawful  obstruction. 
Pedrick  v.  Bailey,  12  Gray  (Mass.)  l6i. 

Livery  Stables. — An  ordinance  pro- 
hibiting the  erection  of  a  livery  stable 
on  any  block  of  the  city  without  the 
consent  of  the  owners  of  one  half  of  the 
ground  in  any  such  block,  is  not  an  un- 
reasonable exercise  of  the  city's  police 
power.  [Thompson,  J.,  dissenting.] 
State  V.  Beattie,  16  Mo.  App.  131. 

Preservation  of  Harbors,  Cbaunels  and 
Landlngs.^When  authorized  city  coun- 
cil may  pass  ordinance  providing  for. 
Culbertson  v.  Southern  Bell,  i  Newb. 
(U.  S.)  461;  Remy  v.  l^erfi  Orleans,  15 
La.  An.  657;  Ogdensburg  v.  Lyon,  7 
Lans.  (N.  Y.)  215.  But  under  power 
to  protect  navigation  city  cannot  con- 
trol use  of  land  above  high-water  mark. 
Martin  v.  Evansville,  32  Ind.  85. 

While  it  is  not  a  part  of  the  public 
duty  of  a  city  to  pump  out  and  raise  a 
boat  sunk  at  its  river  levee  over  which 
it  has  control,  and  where  its  duty  re- 
quires it  to  keep  the  river  free  from  ob- 
stacles, yet  it  may  make  a  contract  to 
do  this,  and  incur  a  liability'  for  its 
breach.  The  Maggie  P.,  25  Fed.  Rep. 
202. 

An  ordinance  of  the  common  council 
of  Rochester  making  it  illegal  to  keep 
logs  or  timber  of  any  kind  in  the  Erie 
canal  feeder,  or  any  private  or  public 
basin  adjoining  it,  and  enforcing  a  pen- 
alty against  any  one  who  should  violate 
such  ordinance,  held  valid.  People  y. 
Bryan,  46  Barb.  (N.  Y.)  355. 

Getting  on  Cars  and  Engines. — A  city 
ordinance  annexing  a  penalty  to  the 
oifence  of  persons  other  than  passen- 
gers getting  on  or  off  of  engines  and 
cars  is  reasonable  and  valid.  Bearden 
V.  Madison,  73  Ga.  184. 


IS  C.  of  L.— 74 
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6.  Prevention  of  Fires— Fire  Limits— (See  also,  ante,  X,  6.  Pur- 
chase OF  Fire  Apparatus,  etc.)-— The  decided  weight  of  au- 
thority in  this  country  is,  that  municipal  corporations  have  the 
power,  under  the  general  welfare  clauses  usually  contained  in  their 
charters,  without  express  legislative  grant,  to  establish  fire  limits, 
forbidding  the  erection  of  wooden  buildings  within  such  limits, 
when  such  regulations  are  not  inconsistent  with  the  general  laws 
of  the  State,  and  to  make  other  regulations  to  insure  against  fire.^ 


Trespassing. — A  citj  ordinance  pre- 
■scribing  punishment  of  persons  who 
wilfully,  maliciously  or  mischievously 
meddle  with  or  trespass  upon  the  per-, 
sonal  or  real  property  of  others,  is  not 
repugnant  to  the  constitution  or  laws  of 
the  State;  and  is  within  the  power  to 
pass  ordinances,  conferred  on  cities  of 
the  second  class.  Brownville  v.  Cook, 
4  Neb.  loi. 

Smoking  in  Street  Cars. — In  State  v. 
Heidenhain,  42  La.  An.;  s.  u.,  7  So. 
Rep.  621,  it  was  held  that  the  city  of 
New  Orleans  had  authority  under  its 
police  power  to  pass  an  ordinance  pro- 
hibiting smoking  in  street  cars. 

Barbed  Wire  Fences. — In  Mason  City 
V.  Barngrover,  26  111.  App.  296,  a  cit^' 
ordinance  prohibiting  the  use  of  barbed 
wire  fences  was  held  invalid  as  to  land- 
owner who  had  just  moved  his  fence 
back  from  street  line,  where  street  was 
little  used. 

Open  Hoistway. — An  ordinance  re- 
quiring the  owner  of  a  store  to  have  the 
hoistway  in  each  story  enclosed  by  a 
railing  and  covered  by  a  trap  door,  to 
be  securely  fastened  and  closed  on  the 
completion  of  each  day's  business,  is  a 
reasonable  provision,  and  within  the 
power  of  the  corporation  to  pass  police 
regulations.  Mayor  etc.  of  N.  Y.  v. 
Williams,  15N.  Y.  502;  4  E.  D.  Smith 
(N.  Y.)  516. 

1.  Ford  V.  Thrailkill  (Ga.  1889),  27 
Am.  &  Eng.  Corp.  Cas.  576;  Williams 
V.  City  Council  of  Augusta,  4  Ga.  509; 
Ford  V.  Thrailkill  (Ga.),  10  So.  Rep. 
600;  Baumgartner  v.  Hasty,  100  Ind.  . 
S7S;  8  Am.  &  Eng.  Corp.  Cas.  353;  50 
Am.  Rep.  830;  Clark  v.  South  Bend, 
85  Ind.  276;  44  Am.  Rep.  13;  Wadleigh 
t».  Gilman,  12  Me.  403;  28  Am.  Dec. 
18S;  Charleston  v.  Reed,  27  W.  Va. 
681;  55  Am.  Dec.  336;  Knoxville  X'. 
Bird,  12  Lea  (Tenn.)  121;  5  Am.  & 
Eng.  Corp.  Cas.  380;  47  Am.  Rep.  326; 
Com.  V.  Tewksbury,  11  Met.  (Mass.) 
5^.  58  (dictum  of  Shaw,  C.  J.);  Trov 
z>.  Winters,  4Thomp.  &  C.  (N.  Y.)  256; 
Vanderbilt    ;'.   Adams,  7  Cow.  (N.  Y.) 


349;  Douglas  V.  Com.,  2  Rawle  (Pa.) 
262;  Klinger  v.  Bickel,  117  Pa.  St.  326; 
Mayor  etc.  of  Monroe  v.  Hoffman,  29 
La.  An.  651;  29  Am.  Rep.  345;  King 
V.  Davenport,  98  111.  305;  38  Am.  Rep. 
89;  Welch  V.  Hotchkiss,  39  Conn.  140; 
12  Am.  Rep.  383;  Hine  v.  New  Haven, 
40  Conn.  478;  Brady  v.  Northwestern 
Ins.  Co.,  II  Mich.  425;  Ex  f  arte  Fiske, 
72  Cal.  125. 

These  cases  all  rest  on  solid  principle, 
for  the  rule  has  always  been  that  a  mu- 
nicipal corporation  has  the  inherent 
power  to  enact  ordinances  for  the  pro- 
tection of  the  property  of  its  citi- 
zens against  fire.  2  Bacon's  Abr.  147; 
Clark  V.  South  Bend,  85  Ind.  276;  44 
Am.  Rep.  13;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659;  2  Kent's  Com.  339; 
Clark  V.  South  Bend,  85  Ind.  276;  44 
Am.  Rep.  13;  Filby  v.  Combe,  2  M.  & 
W.  677;  Law  V.  Dodd,  i  Ex.  845;  Gay  v. 
Cadby,  L.  R.,  2  C.  P.  Div.  891.  The 
exercise  of  such  a  power  is  not  the  ex- 
ercise of  a  new  power,  nor  of  one  not 
connected  with  the  purposes  for  which 
such  corporations  are  organized.  Onthe 
contrary,  it  is  the  exercise  of  a  power 
long  possessed  by  municipal  corpora- 
tions, and  closely  connected  with  the 
purposes  for  which  such  corporations 
are  organized.  Baumgartner  v.  Hasty, 
100  Ind.  575;  8  Am.  &  Eng.  Corp.  Cas. 
3S3;  SO  Am.  Rep.  830. 

A  general  power  conferred  by  a  mu- 
nicipal charter  to  pass  all  ordinances 
necessary  to  protect  it  against  injuries 
by  fire,  held  to  be  limited  to  acts 
enumerated  in  an  amendment  "for  the 
purpose  of  guarding  against  calamities 
by  fire."  1874,  Keokuk  v.  Scroggs,  39 
Iowa  447. 

A  city  may.  by  ordinance,  prohibit 
the  keeping  of  more  than  five  tons  of 
straw  on  one  block,  unless  protected  by 
a  fireproof  enclosure.  Clark  v.  South 
Bend,  85  Ind.  276;  44  Am.  Rep.  13. 

Right  to  remove  dangerous  forge  and 
building  in  which  it  is  situated.  Dupree 
V.  Brunswick,  82  Ga.  727. 

Consistency    with    General   Laws. — 
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In  a  few  States,  however,  the  power  to  pass  such  ordinances  is 
Tield  not  to  exist  unless  it  be  expressly  granted  by  the  legisla- 
ture.^ But  it  seems  that  while  a  municipality  may  prohibit  the 
-erection  of  frame  buildings,  it  cannot  prohibit  the  repairing  of 
such  as  are  already  erected.^  It  is  not  the  impairment  of  the  ob- 
ligation of  a  contract,  in  the  constitutional  sense,  for  a  city  to 
pass  an  ordinance  forbidding  the  erection    of  wooden  buildings 


When  the  general  statute  for  the  incor- 
poration of  cities  authorizes  them  "to 
make  regulations  for  guarding  against 
■  danger  or  damage  by  fire,"  an  ordinance 
establishing  fire  limits  is  consistent 
with  the  general  laws  of  the  State. 
Ford  f.  Thrailkill  (Ga.  1889),  27  Am. 
&  Eng.  Corp.  Cas.  576. 

Liability  for  Failure  to  Enforce  Ordl- 
rnance. — In  the  absence  of  a-ny  con- 
tractual or  statutory  liability,  a  city 
which  has  by  ordinance  established  fire 
limits  is  not  responsible  for  loss  caused 
by  fire  originating  in  a  wooden  building 
erected  within  such  limits  in  violation 
of  such  ordinance,  though  it  had  notice 
that  the  building  was  about  to  be 
erected,  and  took  no  steps  to  preyent  it. 
Hines  v.  Charlotte,  12  Mich.  278.  As 
to  liability  for  failure  to  enforce  ordi- 
nances generallj',  see  ante,  XIX,  6. 
Failure  to  Execute  Ordinances. 

A  fire  warden  has  no  authority  to 
give  permission  for  the  erection  of  a 
building  in  violation  of  the  fire  law. 
Fire  Department  v.  Buffum,  2  E.  D. 
Smith  (N.  Y.)  511. 

1.  State  V.  Sehuchardt  (La.  1890),  7 
So.  Rep.  67. 

Kneedler  v.  Norristown,  100  Pa.  St. 
368;  45  Rep.  Am.  Rep.  384,  is  a  leading 
case  taking  the  minority  view.  This 
case,  however,  concedes  that  where  the 
legislature  authorizes  a  nmnicipal  cor- 
poration to  enact  such  ordinances  they 
are  valid.  The  decision  is  also  ex- 
pressly limited  to  cases  where  the  neces- 
sity for  such  an  ordinance  has  not  been 
made  to  appear.  See  Res  Publica  v. 
Duquet,  2  Yeates  (Pa.)  493. 

In  Des  Moines  v.  Gilchrist,  67  Iowa 
210;  56  Am.  Rep.  341,  the  power  to  es- 
tablish fire  limits  and  prohibit  the 
erection  of  frame  structures  was  held 
not  inferable  from  the  power  to  make 
regulations  against  danger  from  acci- 
dents by  fire  and  to  establish  "fire  dis- 
tricts"— ;'.  e.,  to  divide  the  city  into  dis- 
tricts for  the  more  efficient  service  of 
the  fire  department;  or,  from  other  gen- 
eral powers,  to  provide  for  the  public 
■safety,  health,  etc.  , 


This  view  is  also  held  in  Texas.  In 
Pj'e  V.  Peterson,  45  Tex.  312,  a  city 
charter  authorized  the  passage  of  ordi- 
nances needful  for  the  general  welfare; 
and  authorizing  the  city  to  define,  de- 
clare, abate  and  remove  nuisances,  it 
was  held  that  this  did  not  include  a 
power  to  establish  fire  limits,  and  de- 
clare wooden  buildings  thereafter 
erected  within  those  Hmits  to  be 
nuisances.  See  Troy  v.  Winters,  2 
Hun  (N.  Y.)  63. 

2.  Brown  v.  Hunn,  27  Conn.  332;  71 
Am.  Dec.  71;  Stewart  v.  Com.,  10 
Watts  (Pa.)  307;  Brady  v.  Northwest- 
ern Ins.  Co.,  II  Mich.  425;  Regina  w. 
Howard,  4  Ont.  Rep.  377;  4  Am.  & 
Eng.  Corp.  Cas.  377;  State  v.  Sehuch- 
ardt (La.  1890),  7  So.  Rep.  67. 

To  enlarge  or  elevate  a  wooden  build- 
ing so  as  to  alter  its  character  is  an 
erection  of  such  building  within  the 
meaning  of  the  ordinance.  Douglas  v. 
Com.,  2  Rawle  (Pa.)  262.  The  same 
has  been  held  of  the  removal  of  such  a 
building  to  a  spot  within  the  fire  Hmits, 
whether  the  original  site  be  within  or 
without  those  limits.  Wadleigh  v. 
Gilman,  12  Me.  403;  28  Am.  Dec.  188. 
In  Connecticut,  however,  a  removal 
taking  place  wholly  within  the  fire 
limits  is  not  such  "erection."  Daggett 
V.  State,  4  Conn.  60;  Booth  x>.  State,  4 
Conn.  65;  Tuttle  v.  State,  4  Conn.  68; 
State  V.  Brown,  16  Conn.  54;  Brown  v. 
Hunn,    27    Conn.   334;    71    Am.    Dec. 

71- 

Removal. — The  Supreme  Court  of  Ne- 
braska, in  the  case  of  State  ex  rel. 
Thompson  v.  The  City  of  Kearney,  25 
Neb.  262,  held  that  under  the  Nebraska 
statute  the  council  of  a  city  of  the 
second  class  may  authorize  the  removal 
of  a  wooden  building  from  one  point 
within  the  fire  limits  of  such  citj'  to 
another  point  therein,  provided  that 
private  rights  are  not  affected  thereby. 
And  see  Cleveland  v.  Lenze,  27  Ohio 
St.  383. 

A  building,  partly  of  wood  and  partly 
of  brick,  is  not  within  the  prohibition  of 
the    city    ordinance    against    wooden 
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within  fire  districts,  although  the  contract  was  made  to  do  so  be- 
fore the  passage  of  such  ordinance.^ 

Where  a  munici'paHty  has  power  to  prohibit  the  erection  of 
wooden  buildings  in  certain  districts  and  has  passed  an  ordinance 
to  that 'effect,  it  may  promptly  remove  buildings  erected  in  viola- 
tion thereof  without  any  proceedings  whatever  against  the 
owner.^ 

A  court  of  equity  will  not  restrain  by  injunction  the  threatened 
violation  of  a  city  ordinance  regulating  the  erection  of  buildings 
for  the  purpose  of  greater  security  against  damage  by  fire.  To 
warrant  the  application  of  this  restraining  power,  the  act  sought  to 
be  restrained  must  be  a  nuisance  in  fact,  and  not  one  created 
solely  by  statutory  enactment  or  municipal  ordinance.* 

Whether  one  who  erects  a  wooden  building  in  violation  of  a 
city  ordinance  is  liable, in  addition  to  the  penalties  he  may  incur, 


buildings.     Stewart  v.  Com.,  lo  Watts 
(Pa.)  307. 

1.  Knoxville  v.  Bird,  12  Lea  (Tenn.) 
121;  47  Am.  Rep.  326;  5  Am.  &  Eng. 
Corp.  Cas.  308.  Nor  is  such  an  ordi- 
nance a  violation  of  the  fourteenth 
amendment  to  the  federal  constitution, 
nor'  unconstitutional  in  any  other  re- 
spect. JEx  parte  Fiske,  72  Cal.  125; 
Klinger  v.  Bickel,  117  Pa.  St.  326. 

The  fact  that  one  had  already  dug 
the  cellar,  and  contracted  for  the  ma- 
terials and  erection  of  a  wooden  build- 
ing, does  not  exempt  him  from  the 
operation  of  an  ordinance  forbidding 
erection  of  such  buildings  in  certain 
limits,  including  the  site.  Salem  v. 
Maj-nes,  123  Mass.  372. 

Effect  of  Ordinances  on  Contracts. — 
If  an  ordinance  forbids  the  rebuilding 
or  repairing  of  wooden  buildings,  a  par- 
tial destruction  of  such  a  building  enti- 
tles the  owner  to  recover  the  whole 
amount  insured,  though  the  policj'  gave 
the  insurer  an  option  to  repair  or  rebuild 
it.  Brady  v.  North  Western  Ins.  Co.,  11 
Mich.  425.  So  a  covenant  in  the  lease 
of  a  wooden  building,  binding  the  land- 
lord to  rebuild  or  repair  in  case  of  fire, 
is  released  by  the  passage  of  an  ordi- 
nance forbidding  such  rebuilding  or  re- 
pairing. Cordes  v.  Miller,  39  Mich. 
581;  33  Am.  Rep.  438. 

2.  McKibbin  v.  Fort  Smith,  35  Ark. 
352;  Aronheimer  t'.  "Stokley,  11  Phila. 
(Pa.)  283;  Klinger  v.  Bickel,  117  Pa. 
St.  326. 

Where  the  ordinance  empowers  the 
authorities  to  summarily  tear  down  and 
remove  buildings  constructed  of  com- 
bustible materials,  the  owner  of  the 
property     thus    destroyed    is    without 


remedy.  King  v.  Davenport,  98  111. 
305;  38  Am.  Rep.  89.  But  if,  in  point 
of  fact,  the  owner  has  not  violated  any 
ordinance  he  may  recover  damages  or 
enjoin  the  threatened  removal.  Mc- 
Kibbin V.  Fort  Smith,  35  Ark.  352. 

In  case,  however,  of  buildings  erected 
before  the  ordinance  took  eifect  and 
subsequently  injured  by  fire,  the  city 
cannot  tear  down  and  remove  them  it- 
self, but  must  direct  the  owner  to  do 
so.  Louisville  v.  Webster,  108  111.  414; 
5  Am.  &  Eng.  Corp.  Cas.  367. 

In  Indiana,  it  has  been  held  that  a 
municipal  corporation  has  no  power  to 
forfeit  the  property  of  a  citizen;  but  the 
abatement  of  a  public  nuisance  by  the 
tearing  down  of  a  wooden  building 
which  constitutes  a  nuisance  is  not  a 
forfeiture  of  propert3'.  Baumgartner  v. 
Hasty,  100  Ind.  575;  8  Am.  &  Eng. 
Corp.  Cas.  353;  50  Am.  Rep.  830. 

A  court  of  equity  will  not,  at  the  in- 
stance of  the  wrongdoer,  enjoin  the 
municipal  authority  from  tearing  down 
wooden  buildings  erected  in  violation 
of  law,  although  their  removal  may 
be  without  authoritj'.  Aronheimer  v. 
Stokley,  11  Phila.  (Pa.)  283;  and  in  Hine 
V.  New  Haven,  40  Conn.  478,  the  fact 
that  the  building,  originally  combusti- 
ble, had  been  made  substantially  fire- 
proof before  and  during  the  pendency  of 
proceedings  against  the  owner  for  vio- 
lation of  the  ordinance,  was  held  to 
give  him  no  standing  in  a  court  of  equity. 

3.  Manchester  v.  Smyth  (N.  H. 
1887);  18  Am.  &  Eng.  Corp.  Cas.  474; 
St.  John  V.  McFarlan,  33  Mich.  72;  20 
Am.  Rep.  671;  Mayor  v.  Thorne,  7 
Paige  (N.  Y.)  261;  Waupun  t;.  Moore, 
34  'Wis.  450;  17  Am.  Rep.  446. 
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to  a  civil  action  by  an  adjoining  proprietor  whose  property  has 
through  such  erection  been  rendered  more  liable  to  loss  by  fire, 
has  not  been  definitely  settled.^ 

A  clause  in  the  charter  of  a  municipality  giving  powers  to  pre- 
scribe fire  limits  and  direct  the  removal  of  all  buildings  therein 
which  may  be  damaged  to  a  certain  extent,  should  receive  a 
strict  construction  in  favor  of  the  owners  of  such  buildings.** 

7.  Licence  Power — Regulation  of  Occupations.^See  License,  13 
Am.  &  Eng.  Encyc.  of  Law  514;  INTOXICATING  LIQUORS,  11 
Am,  &  Eng.  Encyc.  of  Law  614. 

8.  Preservation  of  Public  Health — (See  Board  of  Health,  2 
Am.  &  Eng.  Encyc.  of  Law  429;  Hospital,  9  Am.  &  Eng. 
Encyc.  of  Law  771  ;  Quarantine).  —  Municipal  corporations 
are  usually  given  authority  to  pass  ordinances  providing  for  the 
preservation  of  the  public  health.  This  is  one  of  the  police 
powers  of  the  State,  and  there  can  be  no  doubt  that  the  sover- 
eignty has  the  right  to  deleg3,te  this  power  to  municipal  au- 
thorities.*   See, post,  II.  Nuisances. 


But  it  is  said  by  the  Supreme  Court  of 
Alabama,  in  the  case  of  City  Council 
of  Montgomery  v.  Louisville  &C.R. 
Co.,  84  Ala.  127,  that  where  city  au- 
thorities threaten  to  arrest  and  fine  any 
person  engaged  in  the  construction  of 
an  addition  to  a  depot,  the  erection  of 
which  is  claimed  to  be  a  violation  of 
the  city  ordinance  against  erecting 
wooden  buildings  within  certain  desig- 
nated limits,  and  also  threaten  to  de- 
stroy the  building  if  erected,  equity  will 
assume  jurisdiction  to  protect  the  cor- 
porate franchise  of  the  railroad  company 
building  and  such  depot  from  invasion 
by  such  enforcement  of  an  ordinance 
asserted  to  be  void,  or  to  have  no  ap- 
plication. 

1.  In  Aldrich  v.  Howard,  7  R.  I.  199, 
it  was  held  that  such  an  action  would 
lie.  Compare  Rhodes  v.  Dunbar,  57 
Pa.  St.  274;  98  Am.  Dec.  221. 

In  McCioskey  v.  Kreling,  76  Cal.  511; 
23  Am.  &  Eng.  Corp.  Cas.  151,  it  was 
held  that  an  action  by  the  owner  of 
certain  houses  in  the  city  of  San  Fran- 
cisco to  enjoin  the  continuance  of  an  ad- 
jacent wooden  building  which  was  built 
in  violation  of  an  ordinance  of  the  city 
establishing  the  fire  limits,  cannot  be 
maintained  without  proof  of  special 
damage  to  the  complainant.  Deprecia- 
tion in  value  is  not  a  ground  of  special 
damage.  The  injury  must  be  special 
in  character,  and  not  merely  greatejr  in 
degree  than  that  of  the  general  pub- 
lic. 

2.  Louisville  v.  Webster,  108  111.  414; 


5  Am.  &  Eng.  Corp.  Cas.  367;  Reg.  v. 
Howard,  4  Ont.  377;  4  Am.  &  Eng. 
Corp.  Cas.  377. 

3.  Town  of  Summerville  v.  Pressley 
(S.  Car.  1890),  n  S.  E.  Rep.  545;  City 
Council  V.  Baptist  Church,  4  Strobh. 
(S.  Car.)  306;  Copes  v.  Charleston,  10 
Rich.  (S.  Car.)  L.  502;  Z3'lstra  v. 
Charleston,  i  Bay  (S.  Car.)  3S2;  Har- 
rison V.  Baltimore,  i  Gill  (Md.)  264; 
Boehn  v.  Baltimore,  61  Md.  259;  State 
V.  Mott,  61  Md.  297;4  Am.  &  Eng.  Corp. 
Cas.  334;  48  Am.  Rep.  105;  Huesing  v. 
Rock  Island,  128  111.  465;  27  Am.  &  Eng. 
Corp.  Cas.  650;  State  v.  Lowery,  49 
N.  J.  L.  391;  Weil  V.  Ricord,  24  N.  J. 
Eq.  169;  Gregory  v.  Mayor  etc.  of  N. 
Y.,  40  N,  Y.  273;  Cronin  v.  People,  82 
N.  Y.  318;  37  Am.  Rep.  564;  People  v. 
MulhoUand,  82  N.  Y.  324;  37  Am.  Rep. 
568;  Metropolitan  Board  of  Health  v. 
Heister,  37  N.  Y.  661;  Johnson  v. 
Simonton,  43  Cal.  242;  In  re  Lineham, 
72  Cal.  114;  Ex  parte  Shrader,  3  Cal. 
279;  Bliss  V.  Kraus,  16  Ohio  St.  155; 
State  V.  Cowan,  29  Mo.  330;  Mayor 
etc.  of  Monroe  v.  Gerspach,  33  La.  An. 
loii;  Kennedy  v.  Phelps,  10  La.  An. 
227;  Wreford  v.  People,  14  Mich.  41; 
Dubois  V.  Augusta,  Dudley  (Ga.)  30; 
St.  Louis  V.  McCoy,  18  Mo.  238;  Met- 
calf  t'.  St.  Louis,  II  Mo.  103;  Train  v. 
Boston  Disinfecting  Co.,  144  Mass. 
523;  19  Am.  &  Eng.  Corp.  Cas.  548;  59 
Am.  Rep.  113;  O'Donovan  tk  Wilkins, 
24  Fla.  281;  23  Am.  &  Eng.  Corp.  Cas. 
i;  Polinsky  v.  People,  73  N.  Y.  65; 
Health  Department  of  N.  Y.  v.  Knoll, 
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70  N.  Y.  530;  People  v.  Special  Ses- 
sions, 7  Hun  (N.  Y.)  14. 

Cultivation  of  Laud. — An  ordinance 
limiting  the  maximum  quantity  of  land 
which  it  should  be  lawful  for  any  per- 
son or  family  to  cultivate  within  the 
corporate  limits  of  the  town  is  valid 
under  a  charter  which  gives  the  town 
authorities  power  to  pass  any  ordi- 
nance they  may  deem  necessary  for 
the  preservation  of  the  health  of  the 
town.  Town  of  Summerville  v.  Press- 
ley  (S.  Car.  1S90),  u  S.  E.  Rep.  ,S4S- 

In  Green  v.  Savannah,  6  Ga.  i,  it  was 
held  that  the  cit}-  of  Savannah  might 
prohibit  the  growing  of  rice  within  the 
corporate  limits. 

Slaughter  houses  may  be  regulated. 
Cronin  v.  People,  82  N.  Y.  318;  37  Am. 
Rep.  564;  Wreford  v.  People,  14  Mich. 
41;  Ex  parte  Heilbron,  65  Cal.  609; 
Ex  farte  Shrader,  33  Cal.  279;  Metro- 
politan Board  ojf  Health  v.  Heister,  37 
N.  Y.  661;  Jugman  W.Chicago,  78  111. 
405;  Butchers'  Union  Slaughter  House 
V.  Crescent  City  Live  Stock  Landing, 
III  U.  S.  746;  6  Am.  &  Eng.  Corp. 
Cas.  596;  Butchers'  Union  Slaughter 
House  V.  Crescent  City  Live  Stock 
Landing,  16  Wall.  (U.  S.)  13.  See  St. 
Paul  V.  Burnes,  38  Minn.  176;  Metro- 
politan Board  of  Health  v.  Heister,  37 
N.  Y.  661;  Watertown  v.  Mayo,  109 
Mass.  315;  12  Am.  Rep.  694. 

■  In  the  exercise  of  its  police  power  the 
city  of  New  Orleans  has  the  unques- 
tioned right  to  restrict  the  slaughtering 
of  animals  for  food  to  certain  desig- 
nated districts  or  localities.  Villavaso 
V.  Barthet,  39  La.  An.  247.  Com  fare 
Barthet  ik  New  Orleans,  24  Fed.  Rep. 
563;  9  Am.  &  Eng.  Corp.  Cas.  509; 
St.  Paul  V.  Smith,  25  Minn.  372. 

Keeping  Cows  and  Hogs. — The  city  of 
San  Francisco  has  been  held  author- 
ized to  enact  an  ordinance  prohibiting 
the  keeping  of  more  than  two  cows 
within  certain  portions  of  the  city 
limits;  In  re  Lineham,  72  Cal.  114. 
But  an  ordinance  of  the  city  of  Jackson 
(Miss.),  forbidding  the  erection  of  hog 
pens  within  an}'  enclosure  in  the  city 
limits,  or  the  permitting  hogs  to  run 
at  large  within  any  lot  or  enclosed 
place  in  the  city,  except  at  authorized 
slaughter  pens,  and  declares  that  all 
hog  pens  or  lots  now  used  as  such  are 
a  nuisance  and  shall  be  abated.  Ex 
;parte  O'Leary,  65  Miss.  80.  But  in 
State  V.  Holcomb,  68  Iowa  107;  56  Am. 
Rep.  852,  a  prohibition  against  all  hog 
pens  was  held  not  unreasonable  in  a 
city  of  15,000  inhabitants. 

11 


Food  Products.  —  See  Adultera- 
tion, Am.  &  Eng.  Encyc.  of  Law  207. 
Authority'  of  the  city  council  to  pass 
an  ordinance  imposing  a  fine  for  the 
sale  of  "putrid  meat,  poultry,  or  other 
provisions," — sustained.  Mayor  of 
Rochester  v.  Rood,  Hill  &  D.  Supp. 
(N.  Y.)  146;  Rochester  v.  Collins,  12 
Barb.    (N.  Y.)  559. 

Swill  Milk.— The  California  statute 
of  April  25th,  1863,  conferring  authority 
upon  the  supervisors  of  San  Francisco 
"to  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  preserva- 
tion of  the  public  health,"  was  within 
the  power  of  the  legislature  to  enact; 
and  under  it  the  supervisors  had  author- 
ity to  enact  an  ordinance  against  feed- 
ing cows  on  still  slops,  and  vending  the 
milk  of  cows  so  fed.  Johnson  v.  Simon- 
ton,  43  Cal.  242. 

Infectious  Diseases. — A  cit}'  was  au- 
thorized "to  remove  or  confine  persons 
having  infectious  diseases."  Held,  that 
the  power  to  hire  buildings  in  which  tO' 
confine  such  persons  was  implied.  An- 
derson V.  O'Conner,  98  Ind.  168.  And 
see  Boom  v.  Utica,  2  Barb.  (N.  Y.)  104; 
Vionet  v.  Municipality  No.  One,  4  La. 
An.  42. 

Where  a  city  board  of  health  provid- 
ed for  an  infected  person  coming  from 
abroad,  and  having  no  settlement  in  the 
county,  by  caring  for  him  in  the  family 
where  he  was,  and  for  the  protection  of 
the  citizens  isolated  that  family. — held, 
that  the  county  was  liable  to  the  city  for 
the  board  of  the  family,  and  for  its 
clothing,  which  the  board  of  health  had 
ordered  burned,  and  for  a  physician's 
attendance  on  the  infected  person.  Clin- 
ton V.  Clinton  Co.,  61  Iowa  205. 

Privies. — Under  the  power  given  to 
preserve  the  health  of  the  city,  and  to 
prevent  and  remove  nuisances,"  the 
removal  of  the  contents  of  privies  ma)' 
be  prohibited,  except  under  a  licence, 
and  a  board  of  health  may  be  given 
control  of  the  matter,  and  an  action 
cannot  be  maintained  against  the  city 
by  one  whose  licence  was  revoked  b}' 
the  comptroller  at  the  request  of  the 
health  commissioners,  without  an  in- 
vestigation of  charges  made  against 
him.     Boehm  v.  Baltimore,  61  Md.  259. 

Removal  of  Night  Soil  and  Garhage.— 
The  power  of  a  New  Jersey  township 
to  regulate  the  removal  of  night  soil, 
etc.,  is  not  affected  by  the  legislation 
conferring  powers  on  the  county  board 
of  health.  State  v.  Lowery,  49  N.  J. 
L.  391. 

A  conviction  for  removing  garbage 
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9.  Inspection  Ordinances. — The  legislature  of  a  State  may  also 
confer  upon  municipal  corporations  power  to  regulate  inspection 
and  weighing  of  meat,  vegetables,  grain  and  other  products  ;  but 
it  is  only  when  this  authority  is  expressly  conferred  that  such  or- 
dinances are  considered  valid  police  regulations.^     See  MARKETS. 


in  an  open  wagon;  contrary'  to  an  ordi- 
nance of  the  city  of  Detroit,  which  pro- 
vides that  all  garbage  shall  be  collected 
in  water  tight  closed  carts,  will  be 
affirmed,  as  the  restrictions  imposed 
by  the  ordinance  are  reasonable,  and 
authorized  by  the  city  charter,  giving 
the  council  power  to  regulate  the  hand- 
ling of  garbage.  People  v.  Gordon 
(Mich.),  45  N.  W.  Rep.  658. 

Public  Wells. — A  city  may  abolish 
wells  in  its  streets,  as  a  sanitary  meas- 
ure, without  compensation  to  lot  owners. 
FerS-enbach  v.  Turner,  86  Mo.  416;  56 
Am.  Rep.  437. 

Importation  of  Second-hand  Clothing. 
— A  town  authorized  by  its  charter  "to 
pass  and  enforce  all  ordinances  deemed 
necessary  or  proper  to  prevent  the  in- 
troduction of  infectious  or  contagious 
diseases,  and  to  preserve  the  health  of 
the  inhabitants  of  the  same,"  has,  no 
authority  to  pass  an  ordinance  provid- 
ing "that  it  shall  be  unlawful  for  any 
person  to  import,  sell,  or  otherwise  deal 
in,  second-hand  or  cast-off  garments, 
blankets,  bedding  or  bed-clothes  in 
said  town,"  excepting  from  the  effect  of 
the  ordinance,  articles  not  imported, 
and  not  used  by  persons  having  in- 
fectious diseases.  Such  an  ordinance 
is  beyond  the  power  conferred  by  the 
legislature,  and  is  an  illegal  restraint  of 
a  lawful  trade.  Greensboro  v.  Ehren- 
reich,  80  Ala.  579;  60  Am.  Rep.  130;  18 
Am.  &  Eng.  Corp.  Cas.  483. 

Burial  of  the  Dead. — Under  the  rule 
stated  in  the  text,  municipal  corpora- 
tions may  make  proper  and  reason- 
able regulations  respecting  the  bur- 
ial of  the  dead.  Brick  Presbyterian 
Church  V.  New  York,  5  Cow.  (N.  Y.) 
538;  Coates  w.  Mayor  etc.  of  N.  Y.,  7 
Cow.  (N.  Y.)  585;  Mayor  etc.  of  N.  Y. 
V.  Slack,  3  Wheel.  (N.  Y.)  Cr.  Cas. 
237;  Bogert  V.  Indianapolis,  13  Ind. 
134;  New  Orleans  v.  St.  Louis  Church, 
II  La.  An.  244;  Musgrove  v.  St.  Louis, 
ID  La.  An.  431;  City  Council  t/.  Bap- 
tist Church,  4  Strobh.  (S.  Car.)  306; 
Kincaid's  Appeal,  66  Pa.  St.  411;  5 
Am.  Rep.  377;  Com.  v.  Fahey,  5  Cush. 
(Mass.)  40S;  Com.  v.  Goodrich,  13 
Allen  (Mass.)  546.  And  see  In  re 
Keeney   (Cal.   1890),  24  Pac.  Rep.  34. 


The  surviving  relatives  of  the  deceased 
cannot  be  permitted  to  create  a  nui- 
sance in  the  burial  of  their  dead,  hence 
a  by-law  may  be  enacted  by  a  city  re- 
quiring that,  where  the  population  is 
dense,  the  dead  must  be  buried  at  a  cer- 
tain depth,  or  in  a.  place  where  no  in- 
jury will  be  done  to  neighboring  resi- 
dents. Bogert  V.  Indianapolis,  13 
Ind.  134.  But  a  charter  which  author- 
izes a  city  "to  establish  cemeteries  or 
burial  places  within  or  without  such 
city,  and    to   prohibit   inter- 

ments except  in  cemeteries  heretofore 
established  by  law,"  does  not  authorize 
a  city  to  prohibit  the  establishment  of 
cemeteries  by  others  without  the  cor- 
porate limits,  nor  give  the  city  any 
jurisdiction  or  control  over  such  when 
established.  Begein  -u.  Anderson,  28 
Ind.  79.  And  a  charter  authorizing  a 
town  "to  abate  and  remove,  nuisances" 
does  not  authorize  the  enactment  of  an 
ordinance  prohibiting  in  advance  the 
establishment  of  any  cemeteries  except 
as  authorized  by  the  town.  Town  of 
Lake  View  v.  Letz,  44  111.  181. 

Regulation  as  to  burials  held  void, 
see  Austin  v.  Murray,  16  Pick.  (Mass.) 
121. 

For  a  full  discussion  of  the  law  re- 
lating to  cemeteries,  see  Cemeteries, 
3  Am.  &  Eng.  Encyc.  of  Law  49. 

1.  Stokes  V.  New  York,  14  Wend. 
(N.  Y.)  87;  Paige  v.  Fazackerly,  36 
Barb.  (N.  Y.)  392;  People  v.  Roches- 
ter, 45  Hun  (N.  Y.)  102;  Collins  v. 
Louisville,  2  B.  Mon.  (Ky.)  134;  Hue- 
sing  V.  Rock  Island,  128  111.  465;  27  Am. 
&  Eng.  Corp.  Cas.  650;  Cliicago  v. 
Quimby,  38  111.  274;  People  v.  Harper, 
91  111.  357;  Howe  v.  Korris,  12  Allen 
(Mass.)  82;  Briggs  v.  Boat,  7  Allen 
(Mass.)  287;  In  re  Nightingale,  II 
Pick.  (Mass.)"  168;  Libby  v.  Downey,  5 
Allen  (Mass.)  299;  Davis  v.  Anita,  75 
Iowa  325;  18  Am.  &  Eng.  Corp.  Cas. 
502;  Mavor  etc.  of  N.  Y.  v.  Nichols,  4 
Hill  (N.'Y.)  209;  Mayor  etc.  of  N.  Y. 
V.  Hyatt,  3  E.  D.  Smith  (N.  Y.)  156; 
Raleigh  v.  Sorrell,  i  Jones  L.  (N.  Car.) 
49;  Guillotte  V.  New  Orleans,  X2  La. 
An.  432;  Taylor  v.  Pine  Bluff,  34  Ark. 
603;  Gass  V.  Greenville,  4  Sneed 
(Tenn.)  63;   Yates   v.  Milwaukee,   12 
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10.  Regulation  of  Buildings — (See,  ante,  6.  Prevention  of 
Fires). — Cities  are  commonly  given  power  to  control  and  regu- 
late the  construction  of  buildings  and  to  prevent  and  prohibit  the 
erection  and  maintenance  of  any  insecure  or  unsafe  buildings 
within  the  corporate  limits.  They  are  also  frequently  given 
power  to  provide  for  the  appointment  of  a  person  to  inspect 
and  supervise  the  construction  of  buildings.^     Such  ordinances, 


Wis.  673;  St.  Louis  V.  Shands,  20  Mo. 
149;  Mayor  etc.  of  Mobile  v.  Yuille,  3 
Ala.  137;  36  Am.  Dec.  441;  In  re  Snell 
&  Belleville,  30  U.  C,  Q^  B.  81.  The 
legislature  may  constitutionally  confer 
upon  a  municipal  corporation  the 
power  of  regulating  the  assize  of  bread. 
Mayor  etc.  of  Mobile  v.  Yuille,  3  Ala. 
137;  36  Am.  Dec.  441.  But  the  munici- 
pality has  no  power  to  pass  such  or- 
dinances for  the  purpose  of  raising 
revenue.  Taylor  v.  Pine  Bluff,  34  Ark. 
603. 

The  power  to  enact  an  ordinance  es- 
tablishing a  city  slaughter  house,  and 
appropriating  the  revenues  of  the  city  to 
its  erection  and  maintenance,  is  notim- 
pliedl3'  conferred  by  statute  which 
authorizes  cities  to  provide  for  and 
regulate  the  inspection  of  meats,  poul- 
try, etc.  See  Milwaukee  v.  Gross,  21 
Wis.  241. 

An  ordinance  of  the  common  coun- 
cil of  a  city  imposing  a  penalty  upon 
any  person  who,  without  having  been 
duly  appointed,  shall  exercise  the  office 
of  weighmaster,  applies  only  to  persons 
assuming  to  weigh  and  measure  in  an 
official  capacity,  and  not  to  persons 
who  weigh  and  measure  in  a  private 
capacity.  Hoffman  v.  Jersey  City,  34 
N.J.  L.  172. 

An  ordinance,  requiring  all  persons, 
under  a  penalty,  to  have  their  cotton 
weighed  by  the  public  weigher,  held  to 
be  void;  the  charter  only  making  his 
certificate  conclusive  evidence  in  case 
of  dispute.  Sumter  v.  Deschamps,  4  S. 
Car.  297. 

Where  an  act,  incorporating  a  bor- 
ough, conferred  upon  the  authorities 
thereof  all  powers  necessary  "for  the 
well  ordering  and  better  government" 
of  said  borough — held,  that  it  might 
pass  an  ordinance  requiring  people  to 
buy  and  sell  coal  by  weights  and  meas- 
ures, and  requiring  payment  of  five 
cents  per  load  for  weighing  and  the 
use  of  the  borough  scales.  O'Maley  v. 
Freeport,  96  Pa.  St.  24;  42   Am.  Rep. 

527- 

Invalidity   of   an  ordinance  agamst 


selling  pressed  hav  without  inspection. 
Mayor  etc,  of  N."Y.  v.  Nichols,  4  Hill 
(N.  Y.)  209. 

The  act  creating  the  master  and 
wardens  of  the  city  of  New  Orleans 
does  not  prohibit  the  employment  of 
any  other  person  to  examine  and  sur- 
vey damaged  goods.  New  Orleans  -v. 
Foster,  La.  An.  750. 

As  to  the  constitutionality  of  an  or- 
dinance passed  under  the  power  of  the 
city  authorities  "to  regulate  everything 
which  relates  to  bakers,"  regulating 
the  weight  and  inspection  of  bread,  and 
giving  authority  to  seize  bread  un- 
stamped or  deficient  in  weight,  and 
conducting  the  offender  before  the  re- 
corder to  be  by  him  dealt  with,  see 
Guillotte  f .  New  Orleans,  12  La.  An. 
432- 

Under  a  city  ordinance  requiring  that 
baskets  used  for  the  sale  of  fruit  and 
vegetables  should  have  the  fractional 
parts  of  a  bushel  contained  in  each 
marked  or  stamped  thereon,  or  else  to  be 
forfeited  with  contents,  the  clerk  of  the 
city  market  seized  several  baskets  of 
apples  and  forfeited  them  as  offered  for 
sale  in  unmarked  baskets.  In  replevin 
therefor,  it  was  held  that,  as  no  act  of 
the  legislature  expressly  authorized  the 
forfeiture,  the  city  councils  had  no 
power  to  infiict  that  penalty  for  the  vio- 
lation of  the  ordinance.  Phillips  v. 
Allen,  41  Pa.  St.  481;  82  Am.  Dec. 
486. 

Power  of  a  State  to  pass  Inspection 
laws  and  its  effect  upon  interstate  com- 
merce, see  Police  Power. 

Account  of  Transactions  In  Cotton. — 
A  city  cannot,  without  special  legisla- 
tive authority,  compel  merchants  deal- 
ing in  loose  cotton  to  keep  a  daily 
record  of  transactions  in  loose  cotton, 
to  be  open  to  the  inspection  of  the 
police.  Long  v.  Shelby  Co.  Taxing 
District,  7  Lea  (Tenn.)  134;  40  Am. 
Rep.  55. 

1.  St.  Paul  V.  Dow,  37  Minn.  20;  18 
Am.  &  Eng.  Corp.  Cas.  479;  Philadel- 
phia V.  Coulston,  13  Phila.  (Pa.)  182; 
Ex  f  arte  White,  67  Cal.  102.     See  also 
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People  V.  D'Oench,  iii  N.  Y.  359;  23 
Am.  &  Eng.  Corp.  Cas.  118;  Matter  of 
Unsafe  Building,  i  Abb.  (N.  Y.)  N. 
Cas.  464;  Hennessy  v.  St.  Paul,  37 
Fed.  Rep.  565.  Thus  a  city  may  pre- 
scribe, by  ordinance,  the  manner  in 
which  buildings  used  as  laundries  shall 
be  constructed.  Ex  parte  White,  67 
Cal.  102. 

Under  a  statute  authorizing  a  city  to 
pass  such  ordinances,  regulating  the 
construction  and  use  of  buildings,  as 
are  reasonable  and  necessary  "for  the 
prevention  of  fire  and  the  preservation 
of  life,"  an  ordinance  cannot  be  passed 
which,  in  effect,  gives  the  aldermen 
power  to  prevent  the  erection  of  any 
building  except  a  dwelling  house,  for 
any  reason  satisfactory  to  them.  New- 
ton V.  Belger,  143  Mass.  598. 

Bemoval  of  Building  Througli  Street. 
— The  maj'or  of  a  city,  who,  under 
authority  of  an  order  of  the  board  of 
aldermen,  which  they  have  no  power  to 
pass, has  granted  a  licence  for  the  mov- 
ing of  a  building  through  the  streets,  is 
not  estopped  in  an  action  of  trespass 
against  him  for  removing  the  building 
out  of  the  street  where  it  has  been  left 
by  the  owner  in  the  course  of  such  re- 
moval, to  set  up  the  invalidity  of  the 
licence.  Day  v.  Green,  4  Cush.  (Mass.) 

432- 

A  statement  by  an  auctioneer  in  sell- 
ing a  building  owned  by  a  city  and 
resting  on  cross-timbers,  that  the  same 
is  suited  for  tenement  purposes  and  can 
be  used  for  that  end,  if  made  as  an  in- 
ducement to  purchase  and  not  to  vary 
the  terms  of  the  printed  advertisement, 
is  a  statement  of  his  opinion,  and  can- 
not be  construed  as  an  implied  guaranty 
that  the  proper  authorities  will  grant  a 
permit  to  remove  the  building  through 
the  public  streets.  Nor  is  astipulation 
for  such  permit  annexed  by  implication 
to  the  contract  of  sale,  merely  from  the 
fact  that  the  citj'  is  the  seller,  or  has 
often  granted  such  licence,  or  that  the 
streets  are  wide  enough  for  a  removal 
of  the  building  whole.  Woodward  v. 
Boston,  115  Mass.  81. 

Hoistways  in  Buildings. — A  munici- 
pal regulation  requiring  hoistways  in 
stores  and  other  public  buildings  to  be 
surrounded  by  sufficient  railings,  and 
requiring  trap-doors  to  be  closed  at 
night,  is  a  reasonable  regulation,  and 
may  be  enforced  by  penalties,  provided 
the  ordinance  is  within  the  general 
powers  conferred  upon  the  munici- 
pality. Such  regulations  do  not  neces- 
sarily   interfere    with    private     rights. 


Mayor  etc.  of  N.  Y.  v.  Williams,  15  N. 
Y.  502. 

Keeping  Steam  Engine. — Where  the 
owner  of  a  brick  shoe  factory  was 
granted  a  licence  by  the  board  of  alder- 
men to  erect  for  use  a  stationary  steam 
engine,  to  be  propelled  by  steam  power, 
in  "his  shoe  factory  on  Prince  street," 
the  licence  being  duly  recorded,  it  suffi- 
ciently prescribed  the  place  where  the 
building  was  to  be  erected  in  which 
such  engine  was  to  be  used,  and  the 
licensee  did  not  violate  or  exceed  his 
licence  by  covering  it  with  an  engine 
house  added  to  his  building,  and  built 
of  the  same  material  as  the  factory. 
And  in  granting  a  licence  for  the  erec- 
tion and  use  of  a  stationary  steam  en- 
gine under  Mass.  Pub.  St.,  ch.  102,  §  47, 
it  is  discretionary  with  the  board  oi 
aldermen  v^'hether  or  not  to  make  regu- 
lations as  to  the  height  of  the  flues  to 
be  used  in  connection  with  said  engine. 
Alter  V.  Dodge,  140  Mass.  594;  14  Am. 
&  Eng.  Corp.  Cas.  309. 

Building  Permit. — The  fee  charged  by 
a  city  for  issuing  a  building  permit  is 
not  a  tax.  The  amount  of  the  fee  may 
be  graduated  according  to  the  estimated 
cost  of  the  building,  which  estimate  of 
cost  is  to  be  furnished  by  the  applicant 
to  the  building  inspector.  St.  Paul  v. 
Dow,  37  Minn.  20;  18  Am.  &  Eng. 
Corp.  Cas.  479.  The  liability  incurred 
under  Pennsylvania  act  of  May  7th, 
1875,  for  building  in  Philadelphia  with- 
out a  permit,  dates  from  the  inoment  of 
beginning  the  erection  of  the  building. 
Philadelphia  v.  Coulston,  13  Phila. 
(Pa.)  182. 

A  common  council  cannot,  by  grant- 
ing a  building  permit,  thereby  author- 
ize the  erection  of  a  building,  to  the  in- 
jury of  person  or  property.  Jordan  v. 
Helwig,  I  Wilson  (Ind.)  447. 

After  a  building  was  erected  in  viola- 
tion of  a  cit3-  ordinance,  and  the  right  to 
recover  the  penalty  under  it  had  ac- 
crued to  the  fire  department,  the  com- 
mon council  passed  a  resolution  author- 
izing its  erection.  Held,  that  such 
after  authority,  without  any  resolution 
to  remit  the  penalty  already  incurred, 
constituted  no  defence  to  a  suit  to  re- 
cover the  penalty.  State  v.  Elizabeth 
Fire  Department,  43  N.J.  'L.  172. 

Fire  Escapes. — The  fact  that  an  owner 
of  buildings  has  once  provided  them 
with  fire  escapes  approved  by  the 
superintendent  of  buildings  does  not 
exempt  him  from  the  obligation  of  pro- 
viding additional  escapes  when  ordered 
bv  that  officer.     New  York  Fire  De- 
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and  the  laws  which  authorize  them,  being  in  derogation,  of  pri- 
vate rights,  must  be  construed  strictly.  Where  a  by-law  defining 
fire  limits  required  the  roofs  of  buildings  within  those  limits  to 
be  of  certain  materials  or  laid  in  mortar,  and  provided  that  no 
roof  already  existing  should  be  relaid  or  recovered  except  in  the 
manner  or  of  the  materials  prescribed,  the  by-law  was  held  ultra 
vires,  in  so  far  as  it  referred  to  ordinary  repairs  or  changes  of 
existing  buildings.'- 

11.  Nuisances'^ — {a)  Power  to  Prevent  and  Abate. — The  power 
of  a  municipal  corporation  to  make  provision  for  and  pass  ordi- 
nances to  secure  the  public  health,  safety  and  convenience 
includes  the  power  to  prevent  and  abate  nuisances.  This  power 
is  usually  conferred  by  direct  legislative  authority  ;  but  it  seems 
that  even  in  the  absence  of  such  authority  the  power  is  inherent 
in  these  corporations.^     Under  this  power  it  has  been  claimed 


partment  v.  Chapman,  lo  Daly  (N.  Y.) 
377.  As  to  the  sufBciency  of  a  notice 
to  remove  a  building,  for  not  having  a 
fire  proof  fire  escape,  as  required  by 
New  York  act  of  1862,  see  Fire  Dep't 
of  N.  Y.  V.  Williamson,  i  Robt.  (N. 
Y.)  476. 

Raising  Koofa. — A  building  erected  as' 
a  dwelling,  and  used  as  such,  does  not 
cease  to  be  a  dwelling  house — ^within 
the  meaning  of  the  Laws  1849,  121,  ch, 
84,  regulating  the  raising  of  roofs  of 
dwelling  houses — by  having  a  part  used 
as  a  store.  Fire  Department  v.  Buhler, 
I  Daly  (N.  Y.)  391.       ' 

1.  The  court  said,  "What  has  been 
enacted  is  a  strong  interference  with 
the  rights  of  property,  considered  nec- 
essary for  the  public  good,  but  we  must 
not  carry  it -further  than  the  ordinary 
meaning  of  the  words  will  warrant.  If 
the  by-law  be  valid  to  its  full  extent,  it 
must  practically  prevent  any  repair, 
great  or  small,  to  the  structure  of  a 
wooden  house,  except  with  the  pre- 
scribed materials."  Reg.  v.  Howard,  4 
Ont.  377;   4  Am.  &   Eng.  Corp.    Cas. 

377- 

Under  a  statute  authorizing  a  city  to 
pass  such  ordinances,  regulating  the 
construction  and  use  of  buildings,  as 
are  reasonable  and  necessary  "for  the 
prevention  of  fire  and  the  preservation 
of  life,"  an  ordinance  cannot  be  passed 
which,  in  effect,  gives  the  aldermen 
power  to  prevent  the  erection  of  any 
building  except  a  dwelling  house,  for 
any  reason  satisfactory  to  them.  New- 
ton V.  Belger,  143  Mass.  598. 

Bay  Windows— Bath-rooms. — So  it  was 
held  that  there  was  no  law  or  ordinance 
regulating  the  construction  of  bay  win- 


dows from  the  second  story  of  houses. 
An  ordinance  that  the  lower  story  of  a 
bath  room  should  be  constructed  of 
brick  or  other  incombustible  material 
4id  not  apply  to  a  bath  room  built  from 
the  second  storv.  Bowers  v.  Coulston, 
II  Phila.  (Pa.)  1S2. 

Thickness  of  Walls. — A  city  charter 
creating  a  department  for  the  preserva- 
tion and  promotion  of  health,with  power 
to  regulate  and  control  the  manner  of 
erecting  buildings,  but  conferring  no 
general  police  powers,  nor  any  power 
concerning  the  general  welfare,  does 
not  justify  an  ordinance  requiring  the 
outer  walls  of  buildings  to  be  of  a  spe- 
cified thickness.  State  v.  Paterson,  45 
N.  J.  L.  310;  42  Am.  Rep.  772. 

Buildings  on  Eiver  Front. — In  Indiana 
a  city  incorporated  under  a  charter  au- 
thorizing the  common  council  "to  reg- 
ulate all  wharves  on  the  shore  of  the 
Ohio  river,  adjoining  said  city,"  cannot 
by  ordinance  define  the  line  of  high 
water  mark,  and  declare  the  erection  of 
buildings  below  said  line  a  nuisance, 
and  impose  a  fine  upon  persons  erect- 
ing such  buildings  on  their  own  land. 
Evansville  v.  Martin,  41  Ind.  145. 

2.  The  article  on  Nuisances,  con- 
tained in  a  subsequent  volume,  will 
contain  a  complete  discussion  of  the  law 
upon  that  subject.  The  treatment  given 
in  this  place  concerns  only  that  portion 
of  the  subject  which  relates  to  munici- 
pal corporations. 

3.  Baker  v.  Boston,  12  Pick.  (Mass.) 
J84;  22  Am.  Dec.  421.  In  Kennedy  v. 
Phelps,  10  I^a.  An.  227,  it  was  observed 
that  the  power  to  abate  nuisances  is  a 
portion  of  the  police  authority  neces-  . 
sarily  vested  in  the  corporation  of  all 
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that  the  right  of  a  municipality  to  prevent  and  abate  nuisances  is 
absolute ;  that  since  niany  things  not  nuisances,  per  se,  may 
become  so  under  certain  circumstances,  a  declaration  by  the 
proper  authority  that  such  is  the  fact  should  be  conclusive.  But 
this  doctrine  has  been  repudiated,  and  it  is  well  settled  that 
municipal  authorities  cannot  arbitrarily  declare  a  thing  a  nuisance 
or  destroy  valuable  property  which  was  lawfully  erected  or  cre- 
ated, when  such  thing  or  property  is  not  a  nuisance,  per  se, 
until  this  fact  has  been  lawfully  ascertained.  Further,  that 
where  the  necessary  power  has  been  expressly  conferred  by  the 
legislature  it  is  inoperative  and  void  unless  the  thing  is  in  fact  a 
nuisance  or  was  created  or  erected  after  the  passage  of  the  ordi- 
nance and  in  defiance  of  it ;  and  except  in  cases  of  emergency,  or 
where  the  use  is  purely  a  nuisance,  that  fact  should  be  first 
established  by  judicial  adjudication. ^     It   is  also  said,  however — 


populous  towns.  And  see  State  v. 
Heidenhain,  42  La.  An.;  7  So.  Rep. 
621;  Louisville  City  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.)  415;  Hellen  v.  Noe, 
3  Ired.  (N.  Car.)  L.  493.  City  authori- 
ties may  rightfullj'  be  invested  by  the 
legislature  with  power  to  determine  and 
abate  nuisances.  St.  Louis  v.  Stern,  3 
Mo.  App.  48.  And  in  Hart  v.  Mayor 
etc.  of  Albany.  9  Wend.  (N.  Y.)  571; 
24  Am.  Dec.  165,  it  was  held  that  the 
corporation  of  a  city  may  abate  a  public 
nuisance  though  no  authority  for  that 
purpose  is  expresslv  given  hy  the  char- 
ter. 

In  Town  of  Nevada  v.  Hutchins,  59 
Iowa  506,  it  was  held  that  cities  and 
towns  have  no  authority  to  provide  by 
ordinance  for  the  punishment  of  per- 
sons guiltj^  of  obstructing  the  streets. 
Such  obstructions  are  nuisances,  but 
the  code  only  confers  power  to  abate 
nuisances.  The  power  thus  expressly 
granted  cannot  be  extended.  Dillon 
appears  to  doubt  the  soundness  of  this 
proposition.  Dill.  Mun.  Corp.  (4th  ed.), 
p.  451,  11. 

The, power  to  declare  and  provide  for 
removal  of  nuisances  does  not  include 
preventing  the  doing  of  an  act  which  is 
ofitself  a  nuisance;  itis  confined  to  sta- 
tionary nuisances,  such  as  can  be  re- 
moved. State  V.  Jersey  City,  29  N.  J. 
L.  170.  ^ 

General  Harm  to  Public. — But  a  nui- 
sance within  the  code  of  Iowa  may  not 
be  restricted  or  abated  by  action  on 
the  part  of  the  municipal  corporation 
organized  under  the  general  laws  of  the 
State  within  whose  precinct  such  nui- 
sance may  be  maintained  on  the  ground 
that  such  nuisance  is  of  general  harm 


of  the  public.     Ottumwa  v.  Chinn,  75 
Iowa  405;  23  Am.  &  Eng.  Corp.  Cas.  155. 

Nuisance  Created  by  Municipality' — 
Under  a  city  charter  authorizing  the 
city  council  whenever  the  health  of  the 
city  required  it  to  order  any  lot  to  be 
filled  by  the  owner  thereof,  or  on  de- 
fault by  him  to  fill  it  itself,  and  charge 
the  expense  to  him,  held,  that  the  city 
could  not  require  the  filling  of  a  lot  be- 
cause of  a  nuisance  created  by  itself. 
Hannibal  v.  Richards,  S2  Mo.  330. 

1.  Yates  V.  Milwaukee,  10  Wall.  (U. 
S.)  497;  Chicago  etc.  R.  Co.  v.  Joliet, 
79  111.  25;  Chicago  V.  Laflin.  49  111.  172; 
Lake  Vievvt).  Letz,  44  111.  81;  Village  of 
Des  Plaines  t'.  Foyer,  123  III.  348;  Rob- 
erts V.  Og-le,  30  111.  459;  83  Am.  Dec. 
201 ;  Nortli  Chicago  City  R.  Co.  v. 
Town  of  Lake  View,  105  111.  207;  2 
Am.  &  Eng.  Corp.  Cas.  6;  11  Am.  & 
Eng.  R.  Cas.  42;  44  Am.  Rep.  788; 
Everett  v.  Council  Bluffs,  46  Iowa  66; 
Cole  V.  Kegler,  64  Iowa  59;  5  Am.  & 
Eng.  Corp.  Cas.  361;  Fieri  v.  Shields- 
boro,  43  Miss,  493;  Underwood  v. 
Green,  42  N.  Y.  140;  Pye  v.  Feterson, 
45  Tex.  312;  23  Am.  Rep.  608;  Miller 
V.  Burch,  32  Tex.  208;  5  Am.  Rep.  42; 
Denver  v.  Mullen,  7  Colo.  345;  4  Am.  & 
Eng.  Corp.  Cas.  304;  Vogt  v.  Mayor 
etc.  of  Baltimore  (Md.),  4  Am.  &  Eng. 
Corp.  Cas.  329;  River  Rendering  Co. 
V.  Behr,  77  Mo.  91;  4  Am.  &  Eng. 
Corp.  Cas.  320;  46  Am.  Rep.  6;  State 
V.  Mott,  61  Md.  297;  4  Am.  &  Eng. 
Corp.  Cas.  334;  48  Am.  Rep.  105;  St. 
Paul  V.  GilfiUan,  36  Minn.  298;  Hen- 
nessy  v.  St.  Paul,  37  Fed.  Rep.  565; 
McKibbin  v.  Fort  Smith,  35  Ark.  352; 
Ward  V.  Little  Rock,  41  Ark.  526;  8 
Am.  &  Eng.  Corp.  Cas.  397;  Arkadel- 
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phia  V.  Clark  (Ark.  1889),  27  Am.  & 
Eng.  Corp.  Cas.  586;  Mayor  etc.  of 
Monroe  v.  Gerspach,  33  La.  An.  ion; 
Evansville  v.  Martin,  41  Ind.  145; 
Crosby  v.  Warren,  i  Rich.  (S.  Car.) 
385;  State  V.  Jersey  City,  29  N.  J.  L. 
170;  Dingley  v.  Boston,  100  Mass.  544; 
Salem  v.  Eastern  R.  Co.,  gS  Mass.  431; 
96  Am.  Dec.  650;  Van  Dyke  v.  Cincin- 
nati, I  Disne3-(Ohio)  532;  Glenn f.  Bal- 
timore, 5  Gill,  J.  (Md.)  429;  Alpers  v. 
Brown,  60  Cal.  447;  Clark  v.'  Mayor 
etc.  of  Syracuse,  13  Barb.  (N.  Y.)  32; 
Everett  v.  Marquette,  53  Mich.  450; 
Wreford  v.  People,  14  Mich.  -41; 
Joyce  V.  Woods,  78  Ky.  3S6;  Boom 
V.  Utica,  2  Barb.  (N.  Y.)  104;  McCor- 
well  V.  Bristol,  5  Lea  (Tenn.)  685.  Ap- 
peal of  McClain,i30  Pa.  St. 546;  27  Am. 
&Eng.  Corp.  Cas.  566;  Wanstead  Local 
Board  v.  Hill,  13  C.B.,  N.  S.  479;  Ever- 
ett V.  Grapes,  3  L.  T.  Rep.,  N.  S.  (Q^B.) 
669.  Compare  State  v.  Heidenhain,  42 
La.  An.,  7  So.  Rep.  621,  where  it  is  said 
that  within  the  exercise  of  its  legi.sla- 
tive  discretion,  a  municipality  has  au- 
thority to  determine  what  is  a  nuisance, 
and  to  pass  the  necessary  ordinances  to 
suppress  it. 

A  city  cannot  arbitrarily  by  ordi- 
nance declare  property  a  nuisance  and 
destroy  it,  unless  it  is  in  fact  a  nuisance. 
When  it  is  in  fact  not  a  nuisance,  no 
authority  to  remove  it  is  derived  from 
the  ordinance  declaring  it  to  be  such. 
Yates  V.  Milwaukee,  10  Wall.  (U.  S.) 
497;  Salem  v.  Eastern  R.  Co.,  98  Mass. 
431;  96  Am.  Dec.  650;  State  v.  Jersey 
City,  29  N.  J.  L.  170;  Chicago  v.  Lafiin, 
49  111.  173;  Babcock  v.  Buffalo,  56  N. 
Y.  268,;  Clark  v.  Mayor  etc.  of  Syra- 
cuse, 13  Barb.  (N.  Y.)  32;  Wreford  v. 
People,  14  Mich.  41;  Pieri  v.  Shields- 
boro,  42  Miss.  493;  New  Orleans  v.  St. 
Louis  Church,  11  La.  An.  244;  Den- 
ver V.  Mullen,  7  Colo.  345;  4  Am.  & 
Eng.  Corp.  Cas.  304.  Yet,  in  Alabama, 
it  is  held  that  the  action  of  a  city  in  de- 
claring a  certain  thing  a  nuisance  is 
frima  facie  evidence  of  the  fact. 
Montgomery  v.  Hutchinson,  13  Ala. 
573.  Sections  12  and  42,  Arkansas 
statutes  of  March  9th,  1875,  do  not  au- 
thorize a  city  council  to  condemn  any 
act  or  thing  as  a  nuisance  which,  in  its 
nature,  situation  or  use,  does  not  come  ^ 
within  the  legal  notion  of  a  nui- 
sance. Ward  V.  Little  Rock,  41 
Ark.  526;   8  Am.  &   Eng.  Corp.   Cas. 

397- 

The  legislature  can  neither  declare 
nor  authorize  a  municipality  to  declare 
io.   building  a  nuisance   because   it  ob- 
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structs  a  view  of  the  sea  or  intercepts 
the  breezes  therefrom.  Quintini  v. 
Mayor  etc.  of  Bay  St.  Louis,  94  Miss. 
483;  60  Am.  Rep.  62;  16  Am.  &  Eng. 
Corp.  Cas.  50. 

A  city  cannot  declare  the  keeping  of 
bees  to  be  a  nuisance  without  determin- 
ing whether  it  is  so  or  not.  Arkadel- 
phia  V.  Clark  (Ark.),  27  Am.  &  Eng. 
Corp.  Cas.  585. 

In  State  v.  Mott,  61  Md.  297;  4  Am. 
&  Eng.  Corp.  Cas.  334;  48  Am.  Rep. 
105,  it  was  held  that  an  ordinance  of 
the  city  of  Baltimore  declaring  it  to  be 
unlawful  to  burn  oyster  shells  or  stone 
lime  within  the  limits  of  the  city  was 
void. 

A  clause  in  a  charter,  giving  a  city 
power  "to  declare  what  shall  be  a  nui- 
sance, and  to  prevent  and  remove  the 
same,"  does  not  mean  that  a  citv  coun- 
cil may,  by  mere  resolution  or  ipotion, 
declare  any  particular  thing  a  nuisance 
which  has  not  theretofore  been  pro- 
nounced to  be  of  such  by  law  or  so  ad- 
judged by  judicial  determination.  Only 
nuisances  fer  se  may  be  removed  or 
abated  summarily  by  the  acts  of  indi- 
viduals or  by  the  public.  Denver  v. 
Mullen,  7  Colo.  345;  4  Am.  &  Eng. 
Corp.  Cas.  304. 

Public  picnics  and  public  dances  are 
not  in  their  nature  nuisances.  They 
are  not  in  the  list  of  common  law  nui- 
sances enumerated  in  the  text  books. 
That  the  manner  of  conducting  them 
may  be  productive  of  annoyance  and 
injury  to  the  public  will  only  authorize 
an  ordinance  directed  against  such 
manner  of  conduct.  Because  a  privilege 
may  be  abused  is  no  reason  why  it 
should  be  denied.  Village  of  Des 
Plaines  v.  Poyer,  123  111.  348. 

Slaughter  Houses. — An  ordinance  of 
the  city  of  New  Orleans  prescribed  the 
place  where  slaughter  houses  must 
be  located.  Relying  upon  this  designa- 
tion of  such  place,  complainant  secured 
land,  within  its  limits  and  proceeded 
thereon  to  erect  houses  and  make  other 
improvements  for  slaughtering  pur- 
poses, when  the  city  amended  the  ordi- 
nance by  making  it  unlawful  to  main- 
tain slaughter  houses  in  the  prescribed 
place,  "except  permission  be  granted  by 
the  council  of  the  city  of  New  Orleans," 
and  proceeded  to  prevent  complainant 
who  had  no  such  permission  from  car- 
rying on  his  slaughtering  business. 
Held,  that  the  amendment  is  unconsti- 
tutional because  it  would  not  in  effect 
deny  complainant  the  equal  protection 
of  the   laws  guaranteed   by   the    14th 
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and  the  statement  is  not  irreconcilable  with  the  previous  proposi- 
tion— that  where  a  municipal  corporation  is  authorized  by  its 
charter  to  remove  and  prevent  nuisances,  generally  speaking,  the 
only  restriction  upon  that  right  is,  that  what  is  done  shall  clearly 
be  for  the  public  health,   safety  and  convenience.^     But  where 


amendment  of  the  United  States  con- 
stitution. Barthel  v.  New  Orleans,  24 
Fed.  Rep.  563;  9  Am.  &  Eng.  Corp. 
Cas.  509. 

Dead  Animals. — Ordinances  as  to  the 
removal  of  dead  animals  construed  and 
held  valid.  Underwood  -'.  Green,  42 
N.  Y.  140;  Alpers  v.  San  Francisco,  32 
Fed.  Rep,  503;  Louisville  v.  Wible,  84 
Ky.  290. 

1.  Roberts  v.  Ogle,  30  111.  459;  83 
Am.  Dec.  231;  Salem  v.  Eastern  R. 
Co.,  98  Mass.  431;  96  Am.  Dec.  650; 
Dingley  v.  Boston,  100  Mass.  544; 
Lake  View  v.  Letz,  44  III.  81;  Com. 
V.  Goodrich,  13  Allen  (Mass.)  546; 
Com.  V.  Worcester,  13  Pick,  (Mass.) 
462;  Dubuque  v.  Malone3',  9  Iowa  450; 
74  Am.  Dec.  358;  Commrs.  v.  North- 
ern Liberties  Gas  Co.,  12  Pa.  St.  318; 
Whjte  V.  Mayor  of  Nashville,  2  Swan 
(Tenn.)  364;  People  v.  Albany,  11 
Wend.  (N.  Y.)  539;  27  Am.  Dec.  95; 
St.  Paul  V.  Colter,  12  Minn.  41; 
90  Am.  Dec.  278;  Williams  v.  City 
Council  of  Augusta,  4  Ga.  509;  St. 
Louis  V.  Bentz,  11  Mo.  61;  Collins 
V.  Hatch,  18  Ohio  523;  51  Am.  Dec. 
465;  New  Orleans  v.  Philippi,9  La.  An, 
44;  State  V.  Heidenhain,  42  La.  An.; 
7  So.  Rep.  621;  Taylor  v.  Griswold,  14 
N.  J.  222;  27  Am.  Dec.  133;  Peck  v. 
Lockwood,  5  Day  (Conn.)  22;  Taylor 
V.  Carondelet,  22  Mo.  105;  Mayor  etc. 
of  Mobile  v.  Yuille,  3  Ala.  137;  31  Am. 
Dec.  441;  Phillips  w.  Allen,  41  Pa,  St. 
481;  82  Am.  Dec.  486;  Baltimore  v. 
Radecke,  49  Md.  217;  33  Am.  Rep.  239. 
But  see  Lake  v.  Aberdeen,  57  Miss.  260. 

Keeping  Gaming  Apparatus,  Billiard 
Kooms,  Bowling  Alleys,  etc. — Gaming 
tables  are  undoubtedly  the  proper  sub- 
jects of  police  regulation  and  surveil- 
lance. State  V.  Pamperin,  42  Minn. 
320;  27  Am.  &  Eng.  Corp.  Cas. 
619.  And  it  seems,  may  be  prohib- 
ited or  regulated  by  a  municipality 
under  authority  to  prevent  and  abate 
nuisances.  Tanner  v.  Albion,  5  Hill  (N. 
Y.)  121;  Updike  v.  Campbell.  4  E.  D. 
Smith  (N.  Y.)  570.  In  re  Snell,  58  Vt. 
207;  State  V.  Hoy.  29  Me.  457;  State  v. 
Freeman,  38  N.  H.  426;  United  States 
TJ.  Holly,  3  Cranch  (U.  S.)  656.  Com- 
tare  State  v.  Hall,  32  N.  J.  L.  158;  Peo- 


ple V.  Sergeant,  8  Cow,  (N,  Y.)  139; 
Jackson  v.  People.  9  Mich,  m;  77  Am. 
Dec.  491;  Smith  v.  Madison,  6  Ind.  86; 
Scheester  v.  State,  48  Ala.  199;  State  -u. 
Belvidere,  44  N.  J.  L.  350.  See  Li- 
censes. 

Lime  Kiln. — Under  a  power  to  pre- 
vent and  remove  nuisances  and  regulate 
the  places  where  offensive  trades  are 
carried  on,  a  city  may  not  prohibit  the 
operation  of  the  lime  kilns.  State  v. 
Mott,  61  Md.  297;  48  Am.  Rep.  105. 

Houses  of  ill  fame  are  nuisances  (see 
Disorderly  House,  5  Am.  &  Eng. 
Encyc,  of  Law  695)  which  munici- 
pal corporations  have  the  authority, 
usually  expressly  conferred,  to  sup- 
press, by  all  proper  means,  even  to . 
forbidding  the  use  of  property  for  this 
purpose,  Rogers  v.  People,  9  Colo. 
450;  59  Am.  Rep.  146;  State  -u.  Will- 
iams, II  S.  Car,  28S;  State  v.  De  Bar, 
58  Mo,  395;  State  v.  Clarke,  54  Mo.  17; 
14  Am.  Rep.  471;  Childress  v.  !Mayor 
etc.  of  Nashville,  3  Sneed  (Tenn.)  347; 
McAlister  11.  Clark,  33  Conn.9i;Og- 
den  V.  McLaughlin  (Utah),  16  Pac. 
Rep.  731;  Shreveport  v.  Ross,  35  La. 
An.  loio;  Ely  -z'.  Supervisors  of  Niag- 
ara, 36  N.  Y.  297.  Ex  parte  V\'ilson, 
14  Tex.  App.  592;  Thomas  v.  Hot- 
springs,  34  Ark,  553;  36  Am,  Rep,  24; 
People  V.  Miller,  38  Hun  (N,  Y,)  82, 

Under  its  police  power,  a  city  may, 
by  ordinance,  suppress  bawdy  houses, 
and  prescribe  a  punishment  for  the  vio- 
lation of  the  ordinance,  even  though  the 
offence  is  made  punishable  b^'  the  gen- 
eral statutes,  Wong  v.  Astoria,  13 
Oreg.  538;  People  v..  Hanrahan,  75  Mich. 
611;  27  Am.  &  Eng.  Corp.  Cas.  605. 
Although  it  may  not  have  exclusive  jur- 
isdiction in  such  proceedings.  State 
V.  Wisten,  62  Mo,  592,  But  the  sup- 
pression of  bawdy  houses  must  Ise 
accomplished  in  the  legal  and  constitu- 
tional way  for  suppressing  other  nui- 
sances, Welch  V.  Stowell,  2  Doug. 
(Mich.)  332.  The  power  to  suppress 
them  does  not  authorize  the  passage  of 
an  ordinance  declaring  the  keeping  of 
such  a  house  to  be  a  misdemeanor,  and 
imposing  punishment  by  fine  and  im- 
prisonment. Chariton  v.  Barber,  54 
Iowa  360;  37  Am.  Rep.  209. 
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the  objectionable  thing  or  property  is  clearly  a  nuisance,  per  se, 
the  power  of  the  municipality  to  abate  or  prevent  it  is  unques- 
tioned.^ 


Under  its  power  to  "repress  and  re- 
strain disorderly  houses,"  a  city  may 
make  it  an  offence  to  enter  one  or  to  be 
found  in  one.  State  v.  Botkin,  71  Iowa 
87;  60  Am.  Rep.  780.  Ex  parte  Jolin- 
son,  73  Cal.22S.  But  tiie  Supreme  Court 
of  Utah  Territor}'  say,  in  the  case  of  Og- 
den  V.  McLaughlin  (Utah), 16  Pac.  Rep. 
721,  that  neither  the  charter  of  Ogden 
City  (section  35),  giving  it  power  to  re- 
strain and  punish  prostitutes,  nor 
Comp.  Laws  Utah,  p.  697,  §9,  giving 
power  to  the  city  to  suppress  or  lestrain 
bawdy  and  other  disorderly  houses, 
and  punish  the  keepers  thereof,  author- 
ize an  ordinance  making  it  an  offence 
to  resort  to  a  house  of  ill  fame  for  lewd- 
ness. But  the  powers  conferred  upon 
cities  by  the  general  act  of  Indiana,  of 
March  14th,  1867,  for  the  incorpora- 
tion of  cities,  do  not  extend  to  impos- 
ing a  penaltv  upon  persons  visiting 
houses  of  ill  fame,  beyond  the  city  lim- 
its.' 1861,  Robb  V.  City  of  Indianapolis, 
38  Ind.  49. 

A  municipal  corporatiot)  cannot 
make  it  a  crime  for  a  prostitute  to  re- 
turn to  the  municipality.  Paralee  v. 
Camden,  49  Ark.  165.  Nor  to  be  found 
within  the  municipal  limits.  Buell  v. 
State,  45  Ark.  336. 

Indecency. — The  Supreme  Court  of 
Minnesota,  in  the  case  of  State  v.  Ham- 
mond, 40  Minn.  43,  hold  that  part  of 
section  4,  of  ordinance  5,  of  the  city  of 
Minneapolis,  which  imposes  a  penalty 
■upon  "any  person  who  commits  any  act 
of  lewdness  or  indecency  within  the 
limits  of  said  city,"  is  void,  because  it  is 
in  excess  of  the  power  vested  in  the  city 
council  by  the  city  charter.  See  Ex- 
posure OF  Person,  7  Am.  &  Eng. 
Encyc.  of  Law  534. 

1.  Harvey  v.  Dewoody,  a  case  of  a 
vacant  building  endangering  others  by 
fire.  Hart  v.  Mayor  etc.  of  Alban}',  9 
Wend.  (N.  Y.)  571;  24  Am.  Dec.  165, 
a  case  of  an  unauthorized  floating  store- 
house on  a  public  river.  And  see  Peo- 
ple V.  Vanderbilt,  28  N,  Y.  366;  84 
Am.  Dec.  351. 

An  ordinance  declaring  the  use  of 
steam  for  the  purpose  of  propelling 
street  cdrs  along  a  public  street  in  a 
thickly  populated  town,  in  the  absence 
of  any  legislative  grant  authorizing  it 
to  be  done,  to  be  a  nuisance,  is  valid. 
North  Chicago  City  R.  Co.  v.  Lake- 


view,  105  111.  207;  44  Am.  Rep.  788;  2 
Am.  &  Eng.  Cprp.  Cas.  6;  11  Am.  & 
Eng.  R.  Cas.  42.  The  exhibition  of  a 
stud  horse  in  the  streets  may  be  prohib- 
ited. Nolin  v.  Franklin,  4  Yerg. 
(Tenn.)  163.  And  a  decayed  and  di- 
lapidated house  may  be  removed.  Ferg- 
uson V.  Selma,  43  Ala.  398. 

An  act  of  the  legislature  which'  em- 
powers taxing  districts  to  condemn  and 
abate  as  nuisances  all  houses  which 
shall  be  found  unhealthy  is  not  in  viola- 
tion of  the  provision  of  the  constitution 
which  provides  "that  no  man's  particu- 
lar services  shall  be  demanded  or  prop- 
erty taken  or  applied  to  public  use, 
without  the  consent  of  his  representa- 
tives, or  without  just  compensation 
being  made  therefor."  This  inhibition 
has  no  application  as  a  limitation  of  the 
exercise  of  those  police  powers  which 
are  necessary  to  the  safety  and  tranquil- 
lity of  every  well  ordered  community. 
Theilan  v.  Porter,  14  Lea  (Tenn.)  622; 
9  Am.  &  Eng.  Corp.  Cas.  486;  52  Am. 
Rep.  173. 

Under  its  charter  power  to  "prevent 
and  remove  all  nuisances,"  held^  that 
a  city  had  power  to  declare  to  be  nui- 
sances "all  steam  gtist  mills,  saw  mills, 
or  other  machinery  contained 
in  buildings  .  .  .  wholly  or  in  part 
of  wood,  which  establishment,  by  rea- 
son of  the  defect  or  dilapidation  of  the 
buildings,  the  defective  construction  of 
the  machinery,  the  worn  out  condition 
of  the  boiler,  or  any  other  cause,  are  or 
shall  hereafter  become  dangerous  to 
person  or  property."  Green  v.  Lake, 
60  Miss.  451. 

As  to  what  constitutes  a  nuisance, /o" 
5«,  see  Nuisances. 

Conclusiveness  of  Decision  of  Munici- 
pality.— In  doubtful  cases,  when  a  thing 
may  or  may  not  be  a  nuisance  depend- 
ing upon  a  variety  of  circumstances  re- 
quiring judgment  and  discretion  on  the 
part  of  the  town  authorities  in  e?:ercis- 
ing  their  legislative  functions,  under  a 
general  delegation  of  power  to  declare 
and  define  what  shall  be  nuisances,  their 
action  under  such  circumstances,  would 
be  conclusive  of  the  question.  On  the 
other  hand,  there  are  many  things 
which  courts  without  proof,  will  on  the 
same  principle  declare  nuisances,  as  for 
instance,  the  digging  of  a  pit  or  erection 
of  a  house,   or  other  obstruction  in  a 
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An  injunction  will  lie  restraining  a  city  from  interference  with 
the  use  of  property  which  has  not  been  lawfully  ascertained  and 
declared  to  be  a  nuisance. ^ 

As  to  what  constitutes  a  nuisance,  see  NUISANCES. 

(p)  Method  of  Abatement. — The  ordinary  method  by  which  a 
municipal  corporation  abates  a  public  nuisance  and  punishes  its 
author  is  by  criminal  proceedings.**  But  this  method  is  not  ex- 
clusive. The  municipality  may  take  whatever  means  are  neces- 
sary to  abate  a  nuisance  although  they  involve  the  destruction  of 
the  property.^     For  it  is  well  established  that  the  legislature  has 


public  highway,  and  an  ordinance  de- 
claring such  things  a  nuisance  would 
be  valid  on  its  face,  and  a  conviction 
might  be  had  under  it  without  anj  in- 
trinsic proof  to  show  the  act  com- 
plained of  was  in  fact  a  nuisance.  In 
all  such  cases  it  is  sufficient  to  show  the 
existence  of  the  fact  constituting  the 
nuisance.  North  Chicago  City  R.  Co. 
V.  Lake  View,  105  111.  207;  2  Am.  & 
Eng.  Corp.  Cas.  6;  11  Am.  &  Eng.  R. 
Gas. 42;  44  Am.  Rep.  7S8. 

In  Kennedy  v.  Board  of  Health,  2 
Pa.  St.  366,  the  board  of  health  was 
especially  empowered  by  acts  of  as- 
sembly to  direct  the  removal  of  what- 
ever in  their  opinion  constituted  a  nui- 
sance; and  the  exercise  of  that  discre- 
tion in  the  case  of  a  pool  of  stagnant 
water  on  defendant's  property  was  up- 
held. See  also  Sort  v.  Stowell,  2 
Doug.  (Mich.)  332;  Commrs.  v.  Van 
Sickle,  Bright.  (Pa.)  69;  Green  v. 
Savannah,  6  Ga.  i;  Darst  v.  People,  51 
111.  286;  Chicago  z'.  Laflin,  49  111.  172; 
Roberts  v.  Ogle,  30  111.  459;  83  Am. 
Dec.  201;  Kennedy  v.  Phelps,  10  La. 
An.  227;  Green  v.  Underwood,  42  N. 
Y.  140;  Babcock  v.  Buffalo,  56  N.  Y. 
268;  Mayor  v.  Thorne,  7  Paige  (N.  Y.) 
261;  Salem  v.  Eastern  R.  Co.,  98  Mass. 
.431;  96  Am.  Dec.  650;  Saltonstall  v. 
Banker,  8  Gray  (Mass.)  195;  Ferguson 
V.  Selma,  43  Ala.  398;  Clark  v.  Mayor 
etc.  of  Sj'racuse,  13  Barb.  (N.  Y.)  32. 

1.  Denver  v.  Mullen,  7  Colo.  345;  4 
Am.  &  Eng.  Corp.  Cas.  304.  And  see 
Barthet  v.  New  Orleans,  24  Fed.  Rep. 
563;  9  Am.  &  Eng.  Corp.  Cas.  509; 
Kennedy  v.  Phelps,  10  La.  An.  227; 
Ferguson  v.  Selma,  43  Ala.  39S;  Potter 
■V.  Menasha,  30  Wis.  492;  Milne  v. 
Davidson,  5  Mar.  (La.)  586. 

2.  Mayor  etc.  of  Georgetown  t).  Alex- 
andria Canal  Co.,  12  Pet.  (U.  S.)  91. 

The  power  conferred  by  section  456 
•of  the  Iowa  Code  upon  cities  and 
towns  organized  under  the  general  law 
■of  the  State  to  abate  a  nuisance,  is  to 


be  exercised  through  the  medium  of 
an  ordinance  and  criminal  proceeding 
rather  than  by  a  suit  in  equity.  Ottum- 
wa  V.  Chinn,  75  Iowa  405;  23  Am.  & 
Eng.  Corp.  Cas.  55. 

A  city  council  may  direct  the  officers 
of  the  city  to  proceed  against  a  certain 
establishment  as  a  nuisance,  and  cause 
the  same  to  be  abated  under  a  general 
ordinance;  but  it  cannot  pass  an  ordi- 
nance inflicting  a  fine  on  a  certain 
person  for  maintaining  a  nuisance. 
Kennedy  v.  Phelps,  lo  La.  An.  227, 
First  Municipality  v.  Blineau,  3  La.  An. 
688. 

Fines. — Iowa  Code,  §  456,  conferring 
upon  cities  and  towns  the  power  only 
to  "abate"  nuisances — held,  that  they 
had  no  authority  to  fine  a  person  for 
obstructing  a  street — an  act  declared  by 
Code,  §  4089,  to  be  a  nuisance.  Nevada 
V.  Hutchins,  59  Iowa,  506. 

3.  Destruction  of  Property. — Hart  v. 
Mayor  etc.  of  Albany,  9  Wend.  (N.  Y.) 
571;  24  Am.  Dec.  165;  Baumgartner  v. 
Hasty,  100  Ind.  575;  8  Am.  &  Eng. 
Corp.  Cas.  353;  50  Am.  Rep.  830;  Fer- 
renbach  -v.  Turner,  86  Mo.  416;  56 
Am.  Rep.  437;  St.  Louis  v.  Stern,  3 
Mo.  App.  48.  See  also  Meeker  v.  Van 
Rensselaer,  15  Wend.  (N.  Y.)  397.  It 
must  not,  however,  do  unnecessary 
damage  to  private  property-,  or  un- 
necessarily destroy  private  property. 
Brown  v.  Perkins,  12  Gray  (Mass.)  89; 
Gray  v.  Ayres,  7  Dana  (Ky.)  376;  32 
Am.  Dec.  107;  Moody  t'.  Supervisors 
of  Niagara  Co.,  46  Barb.  (N.  Y.)  659; 
Welch  V.  Stowell,  2  Dougl.  (Mich.)  332; 
Barclay  v.  Com.,  25  Pa.  St.  503;  64 
Am.  Dec.  715. 

In  Lowry  v.  Rainwater,  70  Mo.  152, 
the  court  held  an  act  of  the  legislature 
unconstitutional  which  authorized  the 
acting  president  of  the  board  of  police 
commissioners  of  the  city  of  St.  Louis, 
on  his  own  knowledge  or  information, 
that  there  was  a  prohibited  gaming 
table,  or  other  gaming  device,  kept  or 
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power  to  invest  municipal  corporations  with  authority  to  abate 
public  nuisances  without  resorting  to  legal  proceedings.^  But  a 
city  has  no  power  to  appropriate  private  property  without  the 
owner's  consent  for  the  purpose  of  abating  a  nuisance  existing 
on  adjoining  land.  Such  power  can  only  be  conferred  by  statute, 
providing  due  compensation  for  the  property  taken.*  A  civil 
action  also  will  lie  to  prevent  or  abate  a  public  nuisance  on  behalf 


used  in  the  city,  to  issue  liis  warrant  to 
an  officer  of  the  police  force  to  seize 
such  table  or  device  and  bring  it  before 
him  to  be  publicly  destroyed  by  burn- 
ing or  otherwise.  See  also  Lincolij  v. 
Smith,  27  Vt.  328;  Fisher  v.  McGirr,  i 
Gray  (Mass.)  i;  61  Am.  Dec.  381;  Hib- 
bard  v.  People,  4  Mich.  126. 

Destruction  of  Buildings. — In  certain 
cases  buildings  may  be  in  such  a  state 
as  to  be  a  common  nuisance.  Where 
this  is  so  they  may  lawfullj'  be  removed 
in  pursuance  of  an  ordinance  to  that 
effect.  Ferguson  v.  Selma,  43  Ala.  398; 
Meeker  v.  Van  Rensselaer,  15  Wend. 
(N.  Y.)  397;  Manhattan  Co.  v.  Van 
Keuren,  23  N.  J.  Eq.  251;  Theilan  v. 
Porter,  14  Lea  (Tenn.)  622;  52  Am. 
Rep.  173;  Green  v.  Lake,  60  Miss.  451; 
Fields  V.  Stokley,  99  Pa.  St.  306;  44 
Am.  Rep.  109;  Baumgartner  v.  Hasty, 
100  Ind.  575;  50  Am.  Rep.  830;  8  Am. 
&  Eng.  Corp.  Cas.  353.  But  the  char- 
ter of  a  town  which  confers  upon  the 
authorities  the  power  of  "removing 
nuisances,"  does  not  authorize  them  to 
demolish  a  building  where  the  nuisance 
is  not  caused  bj'  the  building  itself,  but 
by  the  persons  who  resort  there.  Miller 
V.  Burch,  32  Tex.  209;  5  Am.  Rep.  242. 

EemoVal  of  Drains. — It  is  said  by  the 
Supreme  Court  of  New  Jersey,  in  the 
case  of  State  v.  McCuUa  (N.  J.),  14 
Atl.  Rep.  81,  that  Pub.  Laws  R.  I. 
1865,  ch.  580,  empowering  the  board  of 
aldermen  of  the  city  of  Providence  to 
provide  for  the  summary  removal  of 
drains,  etc.,  prejudicial  to  the  public 
health,  and  to  impose  penalties  for  the 
violation  of  the  regulations  made  by 
them  in  pursuance  of  the  authority 
given,  to  be  recovered  upon  complaint 
and  warrant  before  the  police  court,  is 
repealed  by  Pub.  Laws  R.  I.  1885,  ch. 
495,  which  authorizes  town  councils  to 
order  such  removal,  and  imposes  a 
penalty  for  noncompliance  with  such 
,  order. 

1.  Baumgartner  v.  Hasty,  100  Ind. 
575;  8  Am.  &  Eng.  Corp.  Cas.  353; 
50  Am.  Rep.  830;  King  v.  Davenport, 
98  111.  305;  38  Am.  Rep.  89.  But 
the     municipality     cannot     forfeit     or 


destroy  property  without  such  au- 
thority. Hart  V.  Mayor,  9  Wend. 
(N.  Y.)  571;  24  Am,  Dec.  165;  Comp- 
ton  V.  Waco  Bridge  Co.,  62  Tex.  715. 
Especially  in  case  of  a  structure  which 
is  not  a  nuisance  in  itself.  Clark  f. 
Maj'or  etc.  of  Syracuse,  13  Barb.  (N.Y.) 
32;  Miller  v.  Burch,  32  Tex.  208;  5  Am. 
Rep.  242;  Welch  v.  Stowell,  2  Doug. 
(Mich.)  332. 

2.  Cavanagh  v.  Boston,  139  Mass. 
426;  9  Am.  &  Eng.  Corp.  Cas.  311;  52 
Am.  Rep.  716,  holding  that,  in  the 
absence  of  statutory  authority,  neither 
the  board  of  health  nor  the  city  council 
can  erect  a  dam  on  a  person's  land, 
without  his  consent,  for  the  purpose  of 
abating  a  nuisance  on  adjacent  land. 

Such  acts  being  beyond  the  power 
and  authority^  of  the  common  council 
of  a  city,  a  city  cannot  be  held  respon- 
sible in  damages.  But  it  seems  that 
the  liability,  if  anj',  rests  upon  the  in- 
dividuals who  perform  the  acts.  Cava- 
nagh V.  Boston,  139  Mass.  426;  9  Am. 
&  Eng.  Corp.  Cas.  311;  52  Am.  Rep. 
716. 

Practically,  the  same  conclusion  as 
that  reached  in  the  above  case  was  ar- 
rived at  in  New  York.  A  statute  was 
passed  in  1871,  authorizing  the  draining 
of  private  lots  in  the  city  of  New  York 
bj'  the  department  of  public  works,  on 
the  certificate  of  the  board  of  health 
that  the  same  was  necessary,  etc.,  and 
providing  for  collecting  the  expense -by 
an  assessment  on  the  property  benefited. 
It  was,  however,  held  unconstitutional  in 
making  no  provision  for  compensation 
to  the  landowners.  In  re  Chessbrough, 
17  Hun  (N.  Y.)  561.  And  see  Read  v. 
Cambridge,  126  Mass.  427;  Cambridge 
V.  Munroe,  126  Mass.  496;  Bancroft  v. 
Cambridge,  126  Mass.  438;  Welch  v. 
Boston,  126  Mass.  442;  Farnsworth  v. 
Boston,  126  Mass.  i;  Nickerson  v.  Bos- 
ton, 131  Mass.  306. 

A  city  has  no  right,  without  the 
owner's  consent,  to  raise  the  grade  of  a 
lot  higher  than  is  necessary  for  the 
abatement  of  the  nuisance  caused  by 
water  stagnating  there.  Bush  v.  Du- 
buque, 69  Iowa  233. 
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of  the  public  by  its  proper  officers.^  But  a  court  of  equity  will 
not  limit  the  abatement  of  a  nuisance  to  any  particular  officer  of 
a  municipality,  unless  exclusive  power  to  act  in  the  matter  is 
plaiwly  conferred  on  one  department.^ 

It  is  not  essential  to  the  validity  of  the  service  of  a  special 
order  made  by  a  municipality  requiring  the  abatement  of  a  nui- 
sance that  it  be  served  on  the  occupant  of  the  premises  whereon 
the  nuisance  exists  within  the  territorial  jurisdiction  of  the 
board  ;  a  service  outside  of  the  jurisdiction  of  the  board  is  suffi- 
cient.^ 

{c)  Legalizing  Nuisances. — A  municipal  corporation  has  no 
power  to  legalize  a  nuisance  unless  especially  authorized  so  to  do 
by  an  act  of  the  legislature.* 


1.  Denver  t;.  Mullen,  7  Colo.  345;  4 
Am.  &  Eng.  Corp.  Cas.  304;  New 
Orleans  v.  Lambert,  14  La.  An.  244. 
A  municipality  may  maintain  in  its 
own  name  a  suit  in  equity  to  abate  a 
nuisance.  Pine  City  v.  Munich  (Minn. 
1890);  27  Am.  &  Eng.  Corp.  Cas  572. 
Comfare  Ottumwa  v.  Chinn,  75  Iowa 
405;  23  Am.  &  Eng.  Corp.  Cas.  55; 
Newark  Aqueduct  Board  -u.  Passaic, 
45  N.  J.  Eq,  393. 

But,  where  a  citj'  vacated  an  alley  on 
condition  that  defendant  would  build 
on  it  in  a  certain  time  an  opera  house 
of  certain  dimensions.  On  failure  to 
erect  a  house  of  those  dimensions — held, 
that  equity  would  not,  on  the  city's 
petition,  declare  the  building  a  nuisance, 
and  order  its  removal.  Marshalltown 
V.  Forney,  61  Iowa  57S. 

Oljstruction  of  Streets. — It  is  well 
settled  that  when,  as  in  most  instances, 
a  municipality  has  the  control  and 
supervision  of  its  streets,  it  may  main- 
tain an  action  to  prevent  the  contin- 
uance of  obstructions  thereon,  and  to 
procure  the  removal  of  such  obstruc- 
tions as  have  already  been  placed  there. 
Barclayt).  Howell's  Lessee,  6  Pet.(U.S.) 
507;  Pittsburgh  v.  Scott,  i  Pa.  St.  309; 
Winona  w.  HuflF,  11  Minn.  119;  ManTcato 
■0.  Willard,  13  Minn.  13;  97  Am.  Dec. 
208;  Dubuque  -u.  Maloney,  9  Iowa  450; 
74  Am.  Dec.  358;  Watertown  v.  Cowen, 
4  Paige  (N.  Y.)  510;  Herbert  v.  Ben- 
son, 2  La.  An.  770;  Dummer  v.  Jersey 
City,  20  N.  J.  L.  86;  40  Am.  Dec.  213; 
Metropolitan  City  R.  Co.  v.  Chicago, 
96  111.  620;  State  V.  Smith,  54  Vt.  403; 
State  V.  Edens,  85  N.  Car.  522;  State 
V.  Galvin,  27  Minn.  16.  But  see  State 
■V.  Hightstown,  45  N.  J.  L.  501. 

Under  the  New  York  act  (2  Laws 
1857,  641,  ch.  764,  §  6)  authorizing  the 
city  of  Buffalo  to  remove  obstructions 


in  Buffalo  creek,  and  assess  the  expense 
on  adjoining  owners — held,  that  the 
city  had  power  to  lay  an  assessment  for 
the  expense  of  removing  an  obstruction 
which  they  might  have  abated  as  a 
nuisance,  even  though  it  was  caused 
by  their  own  neligence.  Buffalo  Iron 
Works  V.  Buffalo,  13  Abb.  (N.  Y.)  Pr., 
N.  S.  141. 

Municipality  May  Bring  Ejectment. — 
Where  a  municipality  is  entitled  to  the 
possession  of  streets  or  other  public 
places  upon  which  buildings  or  other 
obstructions  have  been  erected,  it  is  en- 
titled to  bring  ejectment  therefor  in  its 
own  name,  notwithstanding  the  fact 
that  the  fee  is  in  some  other  person. 
Winona  v.  Huff,  11  Minn.  119;  Chicago 
V.  Wright,  69  111.  322;  Dummer  v. 
Jersey  City,  20  N.  J.  L.  86;  40  Am.  Dec. 
213;  Hoboken  Land  Co.  v.  Hoboken, 
36  N.  J.  L.  540;  Greenwich  v.  Easton 
etc.  R.  Co.,  24  N.  J.  Eq.  217;  Hannibal 
V.  Draper,  15  Mo.  634;  Savannah  v. 
Steamboat  Co.,  R.  M.  Charlt.  (Ga.) 
342;  Methodist  Episcopal  Church  v^ 
Hoboken,  33  N.J.  L.  13;  97  Am.  Dec» 
696. 

2.  United  States  Illumination  Co.  v^ 
Grant,  7  N.  Y.  Suppl.  7S8. 

3.  Gould  V.  Rochester,  105  N.  Y.  46; 
19  Am.  &  Eng.  Corp.  Cas.  542. 

4.  Pettis  V.  Johnson,  56  Ind.  139; 
State  V.  Luce  (Delaware  Superior  Ct.),. 
6  Cent.  Rep.  862.  In  King  v.  Cross, 
2  C.  &  P.  483,  it  was  held  that  a  resolu- 
tion or  licence  from  the  corporation  was- 
no  defence  to  a  prosecution  for  a  public 
nuisance. 

Obstructions  in  Streets. — A  munici- 
pality of  itself  cannot,  unless  expressly 
sanctioned  by  the  legislature,  authorize 
the  erection  of  obstructions  upon  its 
streets.  Pittsburgh  v.  Scott,  i  Pa.  St. 
309;    Com.  V.   Rush,   14  Pa.   St.    186; 
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((/)  Liability  of  Municipality. — If  property  be  destroyed  in 
order  to  abate  an  alleged  nuisance,  in  pursuance  of  an  ordinance, 
the  municipality  will  be  held  liable  in  damages  if,  as  a  matter  of 
fact,  the  thing  abated  was  not  a  nuisance. '^  It  is  also  a  well 
recognized  rule  that  municipal  corporations  are  liable  for  the  crea- 
tion and  maintenance  of  nuisances  in  the  same  manner  as  natural 
persons.^     Provision  is  made  in    some    States   for  the  compen- 


Columbus  V.  Jacques,  30  Ga.  506;  People 
■V.  Vanderbilt,  26  N.  Y.  287;  84  Am. 
Dec.  351;  People  v.  Vanderbilt,  28  N. 
Y.  396;  84  Am.  Dec.  351;  Shaubut  v. 
-St.  Paul  etc.  R.  Co.,  21  Minn.  502. 

Works  that  amount  to  a  private  nui- 
sance, causing  actual  damage  to  private 
persons,  cannot  be  justified  under  a 
licence  from  the  city  council  to  erect 
them.  But  the  fact  of  such  licence  is 
evidence  of  great  but  not  conclusive 
weight  in  favor  of  the  party  erecting 
and  owning  the  works  claimed  to  be  a 
nuisance.  Ryan  v.  Copes,  11  Rich.  L. 
(S.  Car.)  217;  73  Am.  Dec.  106. 

1.  Clark  V.  Mayor  etc.  of  Syracuse, 
13  Barb.  (N.  Y.)  32;  Welch  v.  Stowell, 
2  Doug.  (Mich.)  332;  Church  v.  Mil- 
waukee, 31  Wis.  512;  Blount  V.  Janes- 
ville,  31  Wis.  648;  Kennedy'  v.  Board  of 
Health,  2  Pa.  St.  366;  Kennedy  v. 
Phelps,  to  La.  An.  227;  Green  v.  Savan- 
nah, 6  Ga.  i;  Underwood  v.  Green,  42 
N.  Y.  140. 

In  Cole  V.  Kegler,  64  Iowa  59;  5  Am. 
&  Eng.  Corp.  Cas.  361,  it  was  held  that 
if  the  authorities  of  a  town  abate  a 
supposed  nuisance  under  the  authority 
of  an  ordinance  they  are  subject  to  the 
same  liability  therefor  as  an  individual, 
unless  it  be  established  that  the  prop- 
erty destroyed  constituted  a  nuisance. 
The  owner  of  the  property  destroyed 
has  a  right  to  have  recourse  to  either  of 
his  legal  remedies  to  test  the  validity  of 
the  action  of  the  town  council  by  cer- 
tiorari, or  to  sue  the  authorities  for 
damages  sustained. 

Nuisances  may  be  abated  by  an  indi- 
vidual, but  they  must  in  fact  exist.  The 
determination  of  the  individual  that  a 
nuisance  exists  does  not  make  it  so; 
and  if  he  destroys  property  on  the  ground 
that  it  is  a  nuisance  he  is  responsible, 
unless  it  is  established  that  the  property 
destroyed  constituted  a  nuisance.  This 
precise  power,  and  no  more,  is  con- 
ferred by  the  statute  on  cities  and 
towns.  In  Wood  Nuis.,  section  740,  it 
is  said:  "If  the  authorities  of  a  city 
abate  a  nuisance  under  authority  of  an 
ordinance  of  the  city,  they  are  subject 
10  the  same  perils  and  liabilities  as  an 


individual, -if  the  thing  in  fact  is  not  a 
nuisance."  See  also  Clark  v.  Mayor 
etc.  of  Syracuse,  13  Barb.  (N.  Y.)  32; 
Welch  V.  Stowell,  2  Doug.  (Mich.)  332; 
Underwood  v.  Green,  42  N.  Y.  140; 
Yates  V.  Milwaukee,  10  Wall.  (U.  S.) 
497;  Haskell  v.  New  Bedford,  loS  Mass. 
20S;  Wreford  v.  People,  14  Mich.  41; 
Everett  v.  Council  Bluffs,  46  Iowa  66; 
Salem  v.  Eastern  R.  Co.,  98  Mass.  431; 
96  Am.  Dec.  650.  The  last  case  was 
an  action  brought  to  recover  the  ex- 
pense of  removing  an  alleged  nuisance 
caused  hy  the  defendant,  who  had  no 
opportunity  to  be  heard  as  to  the  ques- 
tion whether  a  nuisance  in  fact  existed; 
and  it  was  held  that  the  defendant  was 
not  concluded  b^'  the  findings  and  ad- 
judications of  the  corporate  authorities, 
but  it  could  contest  all  the  facts  upon 
which  its  liability  depended. 

2.  Haag  v.  Board  of  Commrs.  of 
Vanderburgh  Co.,  60  Ind.  511;  28  Am. 
Rep.  664;  Judge  v.  Meriden,  38  Conn. 
90;  Mootry  v.  Danbury;  45  Conn.  550; 
29  Am.  Rep.  703;  Hannibal  v.  Richards, 
82  Mo.  330;  Fort  Worth  v.  Crawford, 
74  Tex.  404;  62  Tex.  202;  8  Am.  &  Eng. 
Corp.  Cas.  406;  Suffolk  v.  Parker,  79 
Va.  660;  52  Am.  Rep.  640;  Harper  f. 
Milwaukee,  30  Wis.  365;  Pennoyer  v. 
Saginaw,  8  Mich.  534;  Petersburgh  v. 
Applegarth,  28  Gratt.  (Va.)  321;  26  Am. 
Rep.  357;  Haskell  v.  New  Bedford,  108 
Mass.  208;  Brayton  t).  Fall  River,  113 
Mass.  218;  18  Am.  Rep.  470;  Boston 
Rolling  Mills  v.  Cambridge,  117  Mass. 
396;  Breed  v.  Lynn,  126  Mass.  367; 
State  V.  Mayor  etc.  of  Knoxville,  12 
Lea  (Tenn.)  146;  5  Am.  &  Eng.  Corp. 
Cas.  385;  Niblett  v.  Nashville,  12  Heisk. 
(Tenn.)  684;  27  Am.  Rep.  755;  Spokes 
V.  Banbury,  L.  R.,  i  Eq.  42;  Sherman 
■V.  Langham  (Tex.  1890),  30  Am.  &  Eng, 
Corp.  Cas.  539;  Atty.  Gen.  f.  Birming- 
ham, 4  K.  &  J.  528.'  As  to  enjoining 
city  from  collecting  sewage,  see 
Chapman  v.  Rochester,  no  N.  Y. 
273. 

But  a  town  is  not  liable  for  acts  which 
result  in  creating  a  nuisance  to  the 
property  of  one  of  its  citizens,  when 
the  acts  complained  of  are  not  within 
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sation  of  property  owners  injured  through  the  abatement  of  a 
nuisance. 1 

12.  General  Welfare  Clause — Police  Power — [a)   Generally. — The 
•charter  or  the  general  act  of  incorporation  of  nearly  all  municipal 
•corporations  contains,  in  addition  to  the  other  powers  expressly 
:granted,  what   is  commonly   called  "  a  general  welfare  clause." 
While  the  terms  in  which   the  various  legislatures  have  granted 
the  powers  implied  in  this  clause  are  often  very  dissimilar,  yet 
the  intent    and    meaning    is   usually  the  same.     By  it  municipal 
•corporations  are  generally  authorized  to  pass  such  ordinances  not 
inconsistent  with  other  provisions  of  the  charter  or  the  laws  of  the 
State,  as  may  be  expedient  in  maintaining  the  peace,  good  gov- 
ernment, health,  and  welfare  of  the  municipality,  and  to  enforce 
the  same  by  fines.^     We  have  already  paid  attention  to  the  more 
important  police  powers  which  may  be  exercised  by  a  municipal 
■corporation  under  such  a  clause.^     There  are   also  other  minor 
■powers   which   the    courts    have    declared    municipalities  to   be 
possessed  of  under  this  welfare  clause.* 


the  scope  of  its  corporate  powers. 
Seele  v.  Deering,  79  Me.  343. 

Nor  can  an  action  be  maintained 
against  a  town  for  maintaining  a  nui- 
sance in  the  nature  of  a  defective  cul- 
vert of  which  it  has  no  knowledge. 
Morse  v.  Fair  Haven  East,  48  Conn.  220. 

And  an  action  cannot  be  maintained 
against  the  authorities  of  a  town,  upon 
an  allegation  that  a  regularly  licensed 
liquor  seller  was  permitted  to  keep  a 
saloon  near  the  plaintiffs  house  in  such 
a  manner  as  to  constitute  it  a  nuisance. 
McCrowell  v.  Bristol,  5  Lea  (Tenn.) 
•685. 

As  to  liability  for  failure  to  abate 
nuisances,  see  Parker  v.  Mayor  etc. 
of  Macon,  39  Ga.  725;  99  Am.  Dec.  486; 
Cain  V.  Syracuse,  95  N.Y.  83;  Kiley 
f.  Kansas  City,  69  Mo.  102;  33  Am. 
Rep.  491;  Bassett  v.  St.  Joseph,  53  Mo. 
290;  14  Am.  Rep.  446;  Armstrong  v. 
Brunswick,  79  Mo.  319.  See  also,  ante, 
XIX.  3,  a. 

1.  Under  Mass.  Stat.  1869,  ch.  391,  §  j 
— providing  that  "any  person"  whose 
land  has  been  filled  up  by  the  city  au- 
thorities of  Cambridge,  for  the  abate- 
ment of  a  nuisance,  may  give  notice, 
etc.,  for  a  revision  of  the  assessment  by 
jury — one  who  owns,  as  tenant  in  com- 
mon, an  undivided  part  of  such  a  piece 
of  land,  may  surrender  to  and  require 
the  city  to  take  such  interest.  1876, 
Leavitt  v.  Cambridge,  120  Mass.  157. 

The  owner  of  an  equity  of  redemption 
is  a  person  "entitled  to  an  estate  in 
land,"  who,  under  Mass.  Stat.  1873,  ch. 
-340,  hh  3,  4,  nriay    upon  the  filling  up 


thereof  to  abate  a  nuisance,  surrender 
to  and  require  the  city  to  take  such  in- 
terest. 1876,  Farnsworth  v.  Boston,  121 
Mass.  173.  And  see  Farnsworth  v. 
Boston,  126  Mass.  i ;  Barnstable  Savings 
Bank  'V.  Boston,  127  Mass.  254. 

2.  Sometimes  the  power  to  enact 
ordinances  relating  to  the  subjects  men- 
tioned in  the  text  is  given  in  general 
terms,  and  in  other  cases  there  is  a 
specific  enumeration  of  the  powers. 
"This  difference,"  says  Judge  Dillon, 
"is  essential  to  be  observed,  for  the 
power  which  the  corporation  would 
possess  under  what  may  be  termed  the 
'welfare  clause,'  if  it  stood  alone,  may  be 
qualified,  or  where  such  intent  is  mani- 
fest, impliedly  taken  away  by  provisions 
specifying  the  particular  purposes  for 
which  by-laws  may  be  made.  It  is  clear 
that  the"  general  clause  can  confer  no 
authority  to  abrogate  the  limitations 
contained  in  special  provisions."  i  Dill. 
Mun.  Corp.  (4th  ed.),  §  315.  See  also 
Mount  Pleasant  v.  Breeze,  11  Iowa  399; 
Montgomery  v.  Montgomery  etc.  Plank 
Road  Co.,  31  Ala.  76. 

3.  See,  ante,  3.  Public  Peace, 
Safety  and  Convenience;  6.  Pre- 
vention OF  Fires  —  Fire  Limits; 
8.  Preservation  OF  Public  Health; 
g.  Inspection  Ordinances;  10.  Reg- 
ulation OF  Buildings;  ii.  Nuis- 
ances. See  also  titles,  Licenses,  13 
Am.  &  Eng.  Encyc.  of  Law  514;  Im- 
pounding Animals,  10  Am.  &  Eng. 
Encjx.  of  Law  186;  Markets,  14  Am. 
&  Eng.  Encj'C.  of  Law. 

4.  Under  the  general  welfare  clause  a 
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(b)  What  Matters  May  be  Regulated. — Under  the  "  general  wel- 
fare clause  "  contained  in  its  charter,  subject,  of  course,  to  State 
statutory  regulations,  a  municipal  corporation  may  pass  ordi- 
nances and  make  regulations  providing  for  a  proper  observance 
of  the  Sabbath, 1  for  the  closing  of  saloons,  restaurants,  etc.,  at  a 
certain  hour  of  the  night  ;^  for  the  protection  of  shade  and  orna- 
mental trees,  planted  in  public  places  f  for  restraining  domestic 

Council  of  Rome,  loGa.  532;  Staats  ».  ' 
Washington,  45  N.  J.  L.  318;  2  Am.  & 
Eng.  Corp.  Cas.  39;  Hudson  v.  Gearj, 
4  R.  I.  4S5;  State  V.  Freeman,  38  N.  H. 
426;  State  V.  Clark,  28  N.  H.  176;  61 
Am.  Dec.  611.  A  cit^' ordinance  re- 
quiring all  houses  kept  for  the  retailing 
of  spirituous  liquors  to  be  closed  at  9 
o'clock  p.  m.,  etc.,  is  a  reasonable  reg- 
ulation, and  not  in  conflict  with  the  con- 
stitution or  laws  of  Tennessee.  Smith 
V.  Knoxville,  3  Head  (Tenn.)  245. 
See  Intoxicating  LiquoRS,  11  Am. 
&  Eng.  Encyc.  of  Law  614. 

Auctions. — An  ordinance  prohibiting 
any  licensed  auctioneer  from  selling  at 
auction  after  sunset,  is  invalid  as  in- 
volving an  unreasonable  interference 
with  tfie  freedom  of  trade,  in  the  ab- 
sence of  proof  that  it  was  necessary  for 
any  of  the  purposes  mentioned.  Hayes  f. 
Appleton,  24  Wis.  542.  Thus,  a  city, 
under  a  power  to  regulate  the  "ringing 
of  bells  and  the  crying  of  goods  for  sale 
at  auction  or  otherwise,  and  to  prevent 
disturbing  noises  in  the  streets,"  cannot 
prohibit  the  auction  sale  of  jewellers' 
goods  after  sunset.  Rochester  v.  Close, 
35  Hun  (N.  Y.)  208. 

3.  Protection  of  Trees. — State  v.  Mer- 
rill, 37  Me.  329.  In  this  case  the  char- 
ter of  the  city  of  Portland,  authorized 
the  city  to  establish  such  by-laws  and 
regulations  not  inconsistent  with  the 
constitution  or  laws  of  the  State  as 
might  be  needful  for  the  good  order  of 
the  city.  Under  this  provision,  it  was 
held  that  the  establishment  of  a  by-law 
imposing  a  penalty  for  mutilating  any 
ornamental  tree  planted  in  a  street  or 
public  place  of  the  city  was  within  the 
authority  granted  by  the  charter.  It 
was  also  held  that  in  a  complaint 
under  such  by-law  it  was  not  necessary 
to  allege  or  prove  that  the  mutilation 
was  malicious,  careless  or  wanton. 

A  penal  ordinance  of  a  city,  provid- 
ing a  punishment  for  wantonly  injuring, 
or  causing  to  be  injured,  "any  private 
or  public  property,  or  shade  or  orna- 
mental trees,"  etc.,  does  not  authorize 
the  city  to  maintain  an  action  against 
the  owner  of  a  domestic  animal  which 


city  is  authorized  to  establish  all  suita- 
ble ordinances  for  administering  the 
government  of  the  citj'.  the  preserva- 
tion of  health  of  the  inhabitants,  and 
the  convenient  transaction  of  business 
within  its  limits,  and  for  the  per- 
formance of  the  general  duties  required 
by  law  of  municipal  corporations. 

1.  Observance  of  Sabbath.; — C  ity  C  oun  - 
cil  of  Charleston  v.  Benjamin,  2  Strobh. 
(S.  Car.)  L.  508;  St.  Louis  v.  Caffera- 
ta,  24  Mo.  94;  Cincinnati  v.  Rice,  15 
Ohio  225;  State  v.  Ludwig,  21  Minn. 
202:  Shreveport  v.  Levy,  26  La.  An. 
671;  21  Am.  Rep.  553;  Karwisch  v.  At- 
lanta, 44  Ga.  404;  Megowan  v.  Com. 
2  Mete.  (Ky.)  3;  Frolickstein  v.  Mobile, 
40  Ala.  725;  State  v.  Welch,  36  Conn. 
215;  McPherson  v.  Chebanse,  114  111. 
46;  55  Am.  Rep.  857;  affirming'  same 
case,  15  111.  App.  311;  Mayor  etc.  of 
Nashville  v.  Linck,  I2  Lea  (Tenn.) 
499;  5  Am.  &  Eng.  Corp.  Cas.  392; 
Town  of  Van  Buren  v.  Wells  (Ark. 
1890),  14  S.  W.  Rep.  38;  Gabel  v. 
Houston,  29  Tex.  335.  Compare 
Corvallis  v.  Carlile,  10  Oreg.  139;  45 
Am.  Rep.  143;  State  v.  Langston,  88 
N.  Car.  692;  4  Am.  &  Eng.  Corp.    Cas. 

257- 

Tex.  Pen.  Code,  art.  186,  makes  it  an 
offence  for  any  trader  to  sell  on  Sun- 
day. A  city  ordinance  empowered  the 
council  to  prescribe  hours  for  closing 
places  of  business.  Held,  that  the  coun- 
cil could  not  licence  traders  to  sell  be- 
fore nine  and  after  four  on  Sunday. 
(Overruling  Craddock  v.  State,  18  Tex. 
App.  567.)  Flood  V.  State,  19  Tex. 
App.  584. 

An  ordinance  prohibiting  persons 
from  engaging  in  certain  kinds  of  busi- 
ness on  Sunday',  and  excepting  others 
from  its  operation,  is  not  void  by  reason 
of  such  discrimination,  the  prohibited 
business  not  being  of  public  necessitj'. 
Leiberman  v.  State  (Neb.  1889),  42  N. 
W.  Rep.  419. 

For  a  full  discussion  as  to  the  validity 
of  Sunday  Laws,  see  Sunday. 

2.  Hour  of  Closing  Saloons,  etc. — 
Platteville  v.  Bell,  43  Wis.  488;  State  ». 
Welch,  36  Conn.  215;  Morris   v.  City 
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has   voluntarily  injured    any  such  tree. 
1877,  Goshen  v.  Crary,  58  fnd.  268. 

In  Lancaster  v.  Richardson,  4  Lans. 
(N.  Y.)  136,  it  was  held  that  trees 
standing  on  streets  or  highways  of 
which  the  soil  belongs  to  adjacent 
owners,  are  the  property  of  such  own- 
ers, who  may  renjove  them  at  pleasure. 
Laws  or  ordinances  passed  by  a  village 
corporation  for  the  protection  of  such 
trees  inust  be  held  to  apply  to  other 
persons  than  the  owners.  Nor  can  the 
legislature  authorize  the  infliction  of  a 
penalty  upon  the  owner  of  the  trees 
for  their  removal,  unless  the  public 
have  acquired  title  by  purchase,  or 
the  exercise  of  the  right  of  eminent  do- 
main. 

1.  Animals  Running  at  Large — Keep- 
ing of  Dogs. — Waco  V.  Powell,  32  Tex. 
25S;  Collinsville  v.  Scanland,  58  111. 
221;  Case  V.  Hall,  21  111.  632;  Kinder 
V.  Gillespie,  63  111.  88;  Roberts  v.  Ogle, 
30  111.  459;  83  Am.  Dec.  201;  Third 
Municipalit3'  of  N.  O.  v.  Blanc,  i  La. 
An.  385;  Com.  v.  Curtis,  9  Allen 
(Mass.)  266;  Crosby  v.  Warren,  i  Rich. 
<S.  Car.)  385;  Fritz  v.  First  Div.  St. 
Paul  etc.  R.  Co.,  22  Minn.  404;  Folmar 
V.  Curtis,  86  Ala.  354;  27  Am.  &  Eng. 
Corp.  Cas.  57S;  Cartersville  v.  Lan- 
ham,  67  Ga.  753;  Gosselink  f.  Camp- 
bell, 4  Iowa  296;  Com.  v.  Bean,  14 
Gray  (Mass.)  52;  Rose  v.  Hardie,  98  N. 
Car.  44;  Brophy  v.  Hyatt,  10  Col.  223; 
Spitler  V.  Young,  63  Mo.  42;  McKee  v. 
McKee,  8  B.  Mon.  (Ky.)  433;  Moore  v. 
State,  II  Lea  (Tenn.)  35;  4  Am.  & 
Eng.  Corp.  Cas.  485;  Amj'x  -v.  Taber, 
23  Cal.  370.  See  also  Stebbins  v. 
Mayer,  38  Kan.  573;  23  Am.  &  Eng. 
Corp.  Cas.  136;  State  v.  Vay,  40  La. 
An.  201;  Wilcox  V.  Hemming,  58 
Wis.  144;  46  Am.  Rep.  625.  Comfare 
Collins  V.  Hatch,  18  Ohio  523. 

Under  the  Indiana  statutes,  a  board 
of  county  commissioners  may  prescribe 
what  kind  of  animals  shall  run  at  largfe. 
An  order  so  prescribing  is  a  valid  po- 
lice regulation,  and  does  not  authorize 
the  taking  of  property,  in  depriving  a 
land  owner  of  the  right  to  prosecute  for 
trespass  vvhere  he  leaves  his  land  un- 
inclosed.  Welch  v.  Bowen,  103  Ind. 
252;  II  Am.  &  Eng.  Corp.  Cas.  334. 

In  Collinsville  v.  Scanland,  58  111. 
221,  it  appeared  that  an  ordinance  of 
the  town  of  Collinsville,  prohibiting  the 
ninning  at  large  of  certain  animals 
within    the    corporate     limits  of    the 


town,  provides  that  any  person  being 
the  owner  of,  or  having  the  care  of  any 
such  animal,  who  shall  suffer  the  same 
to  run  at  large,  etc.,  shall  be  subject  to 
a  certain  penalty  therein  specified.  In 
an  action  to  recover  the  penalty  for  the 
violation  of  this  ordinance,  the  proof 
disclosed  these  facts:  that  the  defend- 
ant resided  on  his  farm  outside  the 
limits  of  the  town;  that  he  had  allowed 
the  animals  to  run  in  a  piece  of  woods 
near  by;  but  that  he  watched  and  cared 
for  them  daily,  and  would  have 
prevented  them  from  straying  into 
the  town  in  the  present  instance — 
which  was  the  first — had  it  not  been 
that  he  was  suddenly  called  away  to  the 
bedside  of  a  dying  brother.  Held, 
that  this  evidence  clearly  exonerated 
the  defendant  from  the  charge  of  suffer- 
ing his  animals  to  run  at  large  within 
the  corporate  limits  of  the  town.  See 
also  Quincy    v.    O'Brien,  24  111.    App. 

591- 

In  Lenz  -y.  Sherrott,  26  Mich.  139,  it 
was  held  that  a  citj'  ordinance  prohib- 
iting animals  from  running  at  large 
anywhere  within  the  city  limits  was 
repealed  by  the  passage  of  an  amenda- 
torv  ordinance  prohibiting  them  from 
running  at  large  within  such  citj'  lim- 
its "as  may  from  time  to  time  be  desig- 
nated by  the  common  council  by  reso- 
lution," and  providing  for  the  repeal  of 
"all  ordinances  or  parts  of  ordinances 
inconsistent"  therewith.  After  such 
amendatory  ordinance  took  effect,  and 
until  the  common  council  had  designed 
such  limits,  there  was  no  prohibition, 
and  cattle  might  run  at  large  anywhere 
in  the  city. 

But  In  Varden  v.  Mount,  78  Ky.  86; 
39  Am.  Rep.  208,  it  was  held  that  the 
right  to  enact  an  ordinance  forbidding 
the  permitting  of  stock  to  run  at  large 
in  a  town  or  city,  and  adjudging  a  for- 
feiture therefor,  must  be  plainly  con- 
ferred. Such  right  is  not  conferred  by 
the  charter  of  Lagrange,  allowing  the 
trustees  to  enact,  etc.,  "for  good  order, 
health  and  cornfort,"  and  "for  the 
safety  of  property,  the  abatement  or 
prevention  of  nuisances,  and  for  the 
convenience  of  the  public  good,  as  may 
in  their  opinion  be  necessary  or  politic." 
And  in  State  i'.  Johnson,  41  Minn,  iii, 
it  was  held  that  a  charter  authorizing  a 
city  to  restrain  cattle  from  running  at 
large  did  not  authorize  an  ordinance 
providing  a  penalty  for  tres])asses  com- 
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for  the  carrying  on  of  the  laundry  business  }  for  the  suppression  of 
vagrancy,  and  for  arresting  and  fining  those  who  are  determined 
to  be  vagrants  -^  for  the  prevention  of  cruelty  to  animals  ;*  for  the 
method  of  keeping  gunpowder;*  for  preventing  the  keeping  of 


mitted   by  herdsmen  in   herding   their 
cattle  on  the  lands  of  private  owners. 

In  Stebbins  v.  Majer,  38  Kan.  573; 
23  Am.  &  Eng.  Corp.  Cas.  136,  it  was 
held  that  where  the  mayor  of  a  city  of 
the  second  class  directed  the  cit}'  mar- 
shal to  post  notices  requiring  the  own- 
ers of  dogs  in  said  city  to  keep  said 
dogs  muzzled,  and  directed  that  all 
dogs  found  running  at  large  without 
muzzles  should  be  killed;  that  as  there 
was  no  ordinance  of  the  city  authoriz- 
ing such  regulation,  the  notice  did  not 
give  the  city  marshal  authority  to  kill 
dogs  found  running  at  large  in  violation 
of  such  notice. 

Tlie  power  to  regulate  the  keeping  of 
dogs,  and  enforce  such  regulatibn  by 
forfeitures,  fines  and  penalties,  is  one 
that  has  been  very  generally  exer- 
cised. It  is  recognized  as  within  the 
police  power.  Coole3''s  Taxation,  412; 
Blair  ».  Forehand,  100  Mass.  136;  i  Am. 
Rep.  94;  Com.  V.  Chase,  6  Cush.  ( Mass.) 
248;  Morey  f.  Brown,  42  N.  H.  373; 
Com.  V.  Steffee,  7  Bush  (Ky.)  161; 
Culver  V.  Streator  (111.),  27  Am.  & 
Eng.  Corp. 'Cas.  602;  Mitchell  v.  Will- 
iams, 27  Ind.  62;  Carter  v.  Dow,  16 
Wis.  298;  Tenny  v.  Lenz,  16  Wis.  566. 
Ex  ^arte  Cooper,  3  Tex.  App.  489; 
Faribault  v.  Wilson,  34  Minn.  254. 
Comfare  Mayor  etc.  of  Washington  v. 
Meigs,  I  McArthur  (D.  C.)  53 

1.  Laundry  Business. — Barbier  v. 
Connolly,  113  U.  S.  27;  7  Am.  &  Eng. 
Corp.  Cas.  640;  Soon  Hing  v.  Crowley, 
113  U.  S.  703;  7  Am.  &  Eng.  Corp.  Cas. 
646;  Ex  parte  Maynier,  65  Col.  33. 

In  In  re  Hang  Kie,  69  Cal.  149,  it 
was  held  that  the  following  ordinance 
passed  by  the  city  of  Modesto  was 
valid:  "It  shall  be  unlawful  for  any 
person  to  establish,  maintain  or  carry 
on  business  of  a  public  laundry  or 
wash  house  where  articles  are  washed 
or  cleansed  for  hire  within  the  city  of 
Modesto,  except  within  thkt  part  of  the 
city  which  lies  west  of  the  railroad 
track  and  south  of  '  G  '  street."  The 
court  .held  that  this  ordinance  was 
purely  a  police  regulation,  and  relied 
on  the  cases  of  Barbier  v.  Connolly, 
113  U.  S.27;  7  Am.  &  Eng.  Corp.  Cas. 
640;  Soon  Hing  v.  Crowley,  113  U.  S. 
703;  7  Am.  &  Eng.  Corp.  Cas.  646. 


But  in  Yick  Wo  v.  Hopkins,  118  U^ 
S.  356;  13  Am.  &  Eng.  Corp.  Cas.  187,. 
it  was  held  that  an  ordinance  prohibit- 
ing the  carrying  on  of  laundry'  business 
except  upon  consent  of  the  supervisors 
was  void,  as  being  in  conflict  with  the 
fourteenth  amendment  to  the  federal 
constitution.  Especially,  where  the 
ordinance  was  so  administered  as  tO' 
discriminate  between  Chinese  and  white 
people,  the  former  being  wholly  refused 
permission  bj'  the  supervisors  to  do  the 
laundry  work.  Reversing  In  re  Yick 
Wo.  68  Cal.  294;  II  Am.  &.  Eng.  Corp. 
Cas.  358.  And  see  Re  Quong  Woo.  7 
Sawy.  (U.  S.)  526. 

In  In  re  Tie  Loy,  26  Fed.  Rep.  611, 
a  city  ordinance  making  it  an  offence 
for  any  person  to  carry  on  laundry 
business  where  clothes  are  washed  for 
pay,  within  the  habitable  portion  of  the- 
city,  was  held  unconstitutional. 

So,  under  an  ordinance  "to  prohibit,, 
suppress,  or  exclude  from  certain  limits 
.  .  .  all  occupations  .  .  .  against 
good  morals,  or  contrary  to  public 
order  and  decency',"  held,  that  a  city 
had  no  authority  to  exclude  from  nearly 
half  its  limits  the  laundry  business,  said 
business  being  in  no  sense  repugnant 
to  good  morals,  public  order  or  decen- 
cy. Re  Quong  Woo,  7  Sawy.  (U.  S.) 
526. 

2.  Vagrancy. — St.  Louis  -v.  Bentz,  11 
Mo.  61;  Bj'ers  •?'.  Com.,  42  Pa.  St.  89; 
Dillon  Mun.  Corp.  (4th  ed.),  §  401. 
See  Vagrancy;  Summary  Proceed- 
ings. 

3.  Cruelty  to  Animals. — A  city  under 
its  power  to  pass  ordinances  for  the 
welfare  of  the  city,  may  make  it  a  mis- 
demeanor to  ill  treat  animals.  St. 
Louis  V.  Schoenbusch,  95  Mo.  618. 

4.  Keeping  Gun  Powder. — Williams  v.. 
City  Council  of  Augusta,  4  Ga.  509; 
Frederick  v.  Augusta  City  Council,  5 
Ga.  561.  And  see  Harley  v.  Heyl,  2 
Cal.  477.. 

A  city,  under  the  exercise  of  the 
police  power,  may  require  the  removal 
of  powder  magazines,  even  though  it  sold 
the  land  for  that  purpose.  Davenport  t;. 
Richmond,  81  Va.  636;  59  Am.  Rep. 
694. 

Admissibility  and  effect  as  evidence, 
in  an  action  by  the  fire  department  to 
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bawdy-houses  }  for  the  appointment  of  policemen  ;^  for  the  pun- 
ishment of  those  who  attempt  to  rescue  prisoners  from  the  cus- 
tody of  municipal  officers  ;^  for  prohibiting  the  carrying  of 
concealed  weapons,*  and  for  the  preservation  of  peace  and  quiet 
and  for  the  punishment  of  disorderly  conduct." 


recover  a  penalty  for  keeping  gun- 
powder, of  ari  order  or  the  mayor  and 
two  aldermen,  directing  it  to  be  re- 
stored to  the  owner.  Talmage  v.  Fire 
Department,  24  Wend.  (N.  Y.)  235. 

1.  Bawdy  Houses. — State  v.  Williams, 
II  S.  Car.  288.  See,  ante,  11.  Nui- 
sances. 

2.  Policemen. — State  v.  Sims,  16  S. 
Car.  4S6. 

3.  Rescuing  Prisoners. — Independence 
V.  Moore,  32  Mo.  292. 

4.  Concealed  Weapons. — Town  of  Van 
Buren  v.  Wells  (Ark.  1890),  14  S.  W. 
Rep.  38. 

6.  Preservation  of  Peace  and  Quiet. — 
Washington  v.  Frank,  i  Jones  (N.  Car.) 
L.  436;  St.  Charles  v.  Meyer,  58  Mo. 
86;  Mobile  v.  Barton,  47  Ala.  84;  State 
V.  Debnam,  98  N.  Car.  712;  State  v. 
Bill,  13  Ired.  L.  (N.  Car.)  373;  Town 
of  Van  Buren  v.  Wells  (Ark.  1890),  14 
S.  W.  Rep.  38.  The  Kansas  statute 
confers  on  cities  of  the  third  class 
power  to  prohibit  the  discharge  of  fire- 
arms within  the  city  limits.  Cotton- 
wood Falls  V.  Smith,  36  Kan.  401. 

Profane  Swearing. — Where  the  char- 
ter of  a  municipal  corpoi-ation  author- 
izes the  enactment  of  ordinances  to  pro- 
hibit practices  which  are  against  good 
morals  or  contrary  to  public  decency, 
and  such  body  determines  as  a  fact  that 
a  particular  practice,  such  as  the  utter- 
ing of  profane  language,  is  dgainst  good 
morals,  and  prohibits  it  by  ordinance, 
the  decision  of  such  body  on  this  ques- 
tion is  final,  and  the  court  will  not  re- 
view it.  Ex  farte  DeLaney,  43  Cal. 
478.  And  see  State  v.  Cainan,  94  N. 
Car,  880;  State  v.  Debnam,  98  N.  Car. 
712. 

Charivari. — A  city  ordinance  making 
it  a  misdemeanor  to  "wilfully  disturb 
the  peace  by  loud  or  unusual  noise,"  is 
not  violated  b}'  persons  engaging  in  a. 
"charivari,"  unless  the  effect  is  to  dis- 
turb the  quiet  of  citizens.  1874,  St. 
Charles  -u.  Meyer,  58  Mo.  86. 

Intoxication. — Under  a  power  to  "pre- 
vent riots,  noise,  disturbance,"  etc.,  and 
"preserve  peace  and  order,"  a  town  may 
enact  an  ordinance  for  the  arrest  and 
punishment  of  persons  found  intoxicat- 
ed.    Bloomfield   v.    Trimble,   54   Iowa 


399;  37  Am.  Rep.  212.  And  see  Mayor 
etc.  of  Homer  v.  Blackburn,  27  La. 
'An.  544. 

Loan  of  Arms. — The  common  coun- 
'cil  of  the  city  of  Buffalo  passed  a  resolu- 
tion empowering  the  acting  mayor  to 
take  such  measures  as  he  might  deem 
necessary  for  the  safety'  and  defence  of 
the  city,  in  order  to  guard  against  any 
incendiary  attempts  upon  tlie  persons, 
etc.,  of  the  citizens,  and  to  bind  the  city 
by  bond  or  otherwise  to  procure  arms, 
etc.  Held,  that  the  common  council 
were  authorized  under  the  city  charter, 
and  the  general  powers  conferred  upon 
all  corporations,  to  pass  the  resolution, 
and  that  the  acts  of  the  mayor  in  pro- 
curing arms  and  giving  a  bond  for  their 
return  were  binding  upon  the  city. 
State  V.  Buifalo,  2  Hill  (N.  Y.)  434. 

"Drumming." — In  Thomas  v.  Hot 
Springs,  34  Ark.  553;  36  Am.  Rep.  24, 
it  was  held  that  a  city  ordinance  pro- 
hibiting "drumming"  or  'soliciting  pat- 
ronage for  hotels,  boarding  houses,  bath 
houses,  physicians,  quacks  and  vendors 
of  nostrums,  was  void  as  to  competent 
physicians;  and  so,  it  seems,  as  to 
hotels,'  boarding  houses,  and  bath 
houses.  Thomas  •  v.  Hot  Springs,  34 
Ark.  553;  36  Am.  Rep.  24.  But  a 
village,  if  its  charter  is  broad  enough  so 
to  authorize,  may  prohibit  all  running 
and  soliciting  for  hotels,  etc.,  anywhere 
within  the  corporate  limits,  even  on  the 
property  of  those  soliciting.  Niagara 
Falls  V.  Salt,  45  Hun  (N.  Y.)  41.  See 
also  Veneman  v  Jones,  118  Ind.  41; 
Regina  v.  Verral,  18  Ont.  117;  27  Am. 
&  Eng.  Corp.  Cas.  142. 

Houses  of  111  Fame.-  Se«,  ante,  11. 
Nuisances,  («)  Power  to  Prevent  and 
Abate.  ! 

Assaults. — Under  its  power  to  punish 
persons  making  a  noise  or  disturbance 
in  the  streets,  a  city  cannot  punish 
assaults  with  dangerous  weapons. 
Walsh  V.  Union,  13  Oreg.  5S9.  See, 
as  to  power  to  punish  for  assault  and 
battery.  State  v.  Bruckhauser,  26 
Minn.  301;  People  v.  Brown,  2  Utah 
462. 

Street  Walkers. — A  city  may  enforce 
an  ordinance  punishing  street ,  walkers 
for  loitering   about  the  streets  or  store!> 
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But  such  a  clause  does  not  warrant  a  municipal  corporation  in 
imposing  a  fine  on  any  one  who  is  known  to  be  a  prostitute,*  nor 
in  constructing  or  aiding  in  the  construction  of  a  plank  road 
beyond  the  municipal  limits.'*  It  has  also  been  held  that  under 
this  clause  a  municipality  has  no  authority  to  levy  taxes  of  any 
kind.3  The  general  welfare  clause  does  not  authorize  an  ordi- 
nance providing  that  city  constables  should  be  entitled  to  receive 
of  the  owners  or  exhibitors  of  every  theatre,  etc.,  for  each  night 
of  their  attendance  the  sum  of  two  dollars.*  Nor  does  it  author- 
ize a  city  to  pass  an  ordinance  regulating  the  charges  which  a 
telephone  company  shall  receive  for  its  services.^ 


at  night,  and  in  a  prosecution  evidence 
of  a  woman's  general  character  is  ad- 
missible. Braddy  v.  Milledgevilie,  74 
Ga.  516;  58  Am.  Rep.  443. 

Beligioiis  Outdoor  Meetings. — R.  I. 
Laws  1877,  ch.  629,  which,  subject  to 
certain  exceptions,  prohibits  the  sale  of 
any  merchandise  within  one  mile  of  the 
place  where  a  religious  society  is  hold- 
ing an  outdoor  meeting,  unless  the  so- 
cittj'  consents  to  the  sale,  is  a  police 
regulation,  and  as  such  is  constitution- 
al.    State  V.  Read,  12  R.  I.  137. 

Opium  Smoking.  —A  city  charter  au- 
thorized the  council  "to  prevent  and 
suppress  opium  smoking,  and  houses  or 
places  kept  therefor,  and  to  punish  any 
keeper  of  such  house  or  place,  or  per- 
son who  smokes  therein,  or  frequents 
the  same."  Held,  that  opium  smoking, 
to  be  punishable,  must  be  done  in  a 
house  or  place  kept  for  that  purpose. 
Ex  parte  Ah  Lit,  26  Fed.  Rep.  512. 

Discharge  of  Firearms. — The  Kansas 
statute  confers  on  cities  of  the  third 
class  power  to  prohibit  the  discharge  of 
firearms  within  the  city  limits.  Cotton- 
wood Falls  -u.  Smith,  36  Kan.  401. 

Public  Decency. — A  charter  vested  in 
the  city  council  power  to  make  oi-di- 
nances  for  good  government  and  good 
order,  for  the  suppression  of  vice  and 
intemperaace,  for  the  prevention  of 
crime,  and  for  the  prevention  of  open  or 
notoriousness  and  obscenity  in  the 
streets.  Held,  that  an  ordinance  im- 
posing a  penalty  on  any  person  who 
commits  any  act  of  lewdness  or  indecen- 
cy within  the  limits  of  the  city  is  void, 
being  ultra  vires.  State  v.  Hammond, 
40  Minn.  43. 

Billiard  and  pool  rooms  are  proper 
subjects  of  police  regulation  and  sur- 
veillance. State  V.  Pamperin  (Minn. 
1890),  27  Am.  &  Eng.  Corp.  Cas.  619. 

Power  to  PunlBli. — The  charter  of  the 
city  of  Portland,  Oregon,  confers  upon 
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the  city  authorities  power  to  suppress 
gambling,  but  not  to  punish  gamblers; 
and  as,  in  certain  other  enumerated  in- 
stances, the  power  to  punish  is  definite- 
ly gi,ven,  it  cannot  be  implied  elsewhere. 
Re  Lee  Tong,  18  Fed.  Rep.  253. 

A  general  act  prescribed  a  certain 
punishment  for  a  certain  crime.  A 
municipal  charter  authorized  the  in- 
fliction, by  the  city  recorder,  of  a 
greater  punishment  for  the  same  crime 
when  committed  within  the  limits  of 
the  municipality.  Held,  that  this  pro- 
vision of  the  charter  was  unconstitu- 
tional. Re  Bayard,  61  How.  (N.  Y.) 
Pr.  294.  - 

1.  Buell  V.  State,  45  Ark.  336.  See 
Nuisances,  ante,  10. 

2.  Montgomery  v.  Montgomery  etc. 
Plank  Road  Co.,  31  Ala.  76. 

3.  Commissioners  of  Asheville  f. 
Means,  7  Ired.  (N.  Car.)  L.  406.  In  re 
Burnett,  30  Ala.  461;  Dillon  Mun. 
Corp.  (4th  ed.)  403. 

4.  Waters  %>.  Leech,  3  Ark.  no. 

6.  Regulation  of  Telephone  Charges. 
— St.  Louis  V  Bell  Telephone  Co.,  96 
Mo.  623;  9  Am.  Stat.  Rep.  370;  25 
Am.  &  Eng.  Corp.  Cas.,  476.  It  was 
also  held  in  this  case  that  the  power  to 
regulate  the  charges  for  telephone  serv- 
ices is  neither  included  in,  nor  inci- 
dental to  the  power  to  regulate  the  use 
of  streets,  and  an  ordinance  regulating 
telephone  charges  cannot  be  upheld  on 
the  general  power  of  a  city  to  regulate 
the  use  of  its  streets.  Also  that  a  clause 
in  the  charter  of  a  city  empowering  it 
''to  licence,  tax  and  regulate,"  various 
professions  and  businesses,  does  not 
authorize  a  city  to  regulate  by  ordi- 
nance the  tarifl"  of  charges  of  a  tele- 
phone company. 

Sale  of  Bridge  Tickets. — A  city  ordi- 
nance, subjecting  any  officer  or  agent 
of  a  bridge  company  to  a  fine  if  he  shall 
refuse  to  sell  packages  of  100  passage 
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XVIII.  Eminent  Domain. — See  note  i. 

XIX.  Municipal  Oedinances. — See  Ordinances. 

XX.  Municipal  Officers. — See  Public  Officers  and 
Agents. 

XXI.  Actions — Presentation  of  Claims. — It  is  frequently  pro- 
vided by  State  legislation  in  order  to  prevent  unnecessary  litigation, 
that  before  an  action  can  be  maintained  against  a  municipal 
corporation  upon  any  claim,  such  claim  must  be  presented  within 
a  certain  time  to  the  proper  authorities  ,for  allowance.^  Such 
requirements  are  perfectly  valid. ^  They  are  not  unconstitutional 
because  they  vest  in  certain  boards  or  officers  the  power  to  adjudi- 
cate upon  the  claims  against  the  municipality."*  Where  such  stat- 
utes are  in  force  the  requirements  that  the  claim  be  presented  con- 
stitutes a  condition  precedent,^  and  the  complaint  must  allege  a 


tickets  for  a  dollar,  in  accordance  with 
a  contract  between  the  city  and  the 
company,  is  not  a  police  regulation,  and 
is  invalid.  Newport  v.  Newport  &  C. 
Bridge  Co.  (Ky.),  13  S.  W.  Rep.  720. 

1.  Matters  relating  to  the  exercise  of 
the  right  of  eminent  domain  by  muni- 
cipal corporations  will  be  found  treated 
under  the  following  titles:  Drains 
AND  Sewers;  Eminent  Domain; 
Highways;  Parks. 

2.  Brehm  v.  Ma^'or  etc.  of  N.  Y.,  104 
N.  Y.  186:  Russell  v.  Mayor  etc.  of  N. 
Y.,  I  Daly  (N.  Y.)  263;  Miller  -v.  Buff- 
alo, I  Buff.  (N.  Y.)  Super.  Ct.  490; 
Oxford  Bank  v.  Wheeler,  72  N.  Y. 
201;  McGaiBn  v.  Cohoes,  74  N.  Y.  3S7; 
30  Am.*Rep.  307;  Cooke  v.  Saratoga 
Springs,  23  Hun  (N.  Y.)  55;  People  v. 
Board  of  Apportionment,  52  N.  Y.  224; 
People  V.  Green,  64  Barb.  (N.  Y.)  164; 
Bulwinkle  v.  Guttenburg,  17  Wis.  585; 
Kelley  v.  Madison,  43  Wis.  638;  Schri- 
ber  -v.  Town  of  Richmond,  73  Wis.  5; 
24  Am.  &  Eng.  Corp.  Gas.  591;  Her- 
man V.  Crete,  9  Neb.  350;  Richardson 
Co.  V.  Hull,  24  Neb.  536;  24  Am.  & 
Eng.  Corp.  Cas.  600;  Hastings  v. 
Thorne,  8  Neb.  160;  White  v.  I^incoln, 

5  Neb.  505;  State  v.  Gathers,  25  Neb. 
250;  People  V.  Township  Board  of 
Lincoln,  41  Mich.  415;  Royster  v. 
Granville  Co.,  98  N.  Car.  148;   32  Am. 

6  Eng.  Corp.  Cas.  249;  Grayson  v. 
Latham,  84  Ala.  546;  22  Am.'&  Eng. 
Corp.  Cas.  279;  Maxwell  v.  Fulton  Co., 
119  Ind.  20;  24  Am.  &  Eng.  Corp.  Cas. 

584- 

Where  a  statute  made  it  the  duty  of 
school  directors  "to  audit  all  claims 
against  the  school  district,  and  to  draw 
orders  on  the  clerk  for  the  same,"  the 
latter  being  also  made  treasurer  of  the 
•district's   funds — held,   that   all  claims 


against  the  district  mast  be  presented 
for  audit  before  suit  could  be  main- 
tained on  them.  Stackpole  v.  School 
District  No.  5,  9  Oreg.  508. 

But  one  having  a  tort  claim  against 
West  Troy  is  not  required  by  N.  Y. 
laws  1859,  ch.  262,  to  present  it  against 
the  fiscal  officer  before  bringing  an  ac- 
tion thereon.  Childs  v.  West  Troy,  23 
Hun  (N.  Y.)  68. 

Waiver  of  Condition, — Where  a  claim 
for  damages  caused  by  a  defective  high- 
way is  made  against  a  city,  the  mayor 
has  no  authority  to  waive  the  notice 
required  by  statute.  Veazie  v.  Rock- 
land, 68  Me.  511. 

3.  They  do  not  affect  the  jurisdiction 
of  federal  courts,  nor  do  they  deal  with 
subjects  beyond  the  legislative  control 
of  the  State.  May  v.  Jackson  Co.,  35 
Fed.  Rep.  710. 

4.  Maxwell  v.  Fulton  Co.,  119  Ind.. 
20;  24  Am.  &  Eng.  Corp.  Cas.  584. 

An  act  of  the  legislature,  ordering 
city  supervisors  to  audit  and  allow  a 
certain  named  claim  already  established 
b}'  a  judgment,  is  not  the  judicial  estab- 
lishment of  a  claim,  but  a  regulation  as 
to  the  payment  of  a  claim  already 
judiciall3'  established,  and  is  therefore 
constitutional.  People  v.  San  Fran- 
cisco, II   Cal.  206. 

5.  Reining  v.  Buffalo,  102  N.  Y.  308; 
Thompson  -v.  Milwaukee,  69  Wis.  492; 
Ames  V.  San  Francisco,  76  Cal.  325. 

It  is  an  essential  preliminary  to  the 
collection  of  the  claim.  Youngsville  v. 
Siggins,  no  Pa.  St.  291.  Demand  on 
treasury  for  officer's  salary  must  be 
presented.    Paxson  v.  Holt,  40  Cal.  466. 

Costs. — Before  the  enactment  of  N. 
Y  Code,  ^§  42,  45,  the  plaintiff,  in  a 
suit  against  a  city,  could  recover  costs, 
though  he  had  not  first  presented  the 
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proper  presentation.'^  A  claim  for  the  recovery  of  taxes  wrong- 
fully paid  has  been  held  to  be  a  claim  within  the  meaning  of  such 
a  statute.^  And  in  an  action  for  an  infringement  of  a  patent,  an 
averment  touching  the  amount  of  the  royalty  usually  demanded 
does  not  change  the  character  of  the  demand  and  convert  it  from 
an  unliquidated  into  a  liquidated  demand,  so  as  to  except  it  from 
the  provisions  of  a  statute  requiring  unliquidated  demands  to  be 
presented  before  bringing  suit.^  Such  statutes,  however,  do  not 
usually  include  actions  for  personal  torts.*     The  claim  must  be 


claim  to  the  chief  fiscal  officer  of  the 
city.  Taylor  v.  Cohoes,  105  N.  Y.  54; 
overruling  32  Hun  526.  See  also,  as  to 
costs,  Baine  v.  Rochester,  815  N.  Y.  523; 
62  How.  (N.  Y.)  Pr.  346. 

1.  Reining  v.  Buffalo,  102  N.  Y.  308; 
overruling  Nagel  v.  Buffalo,  34  Hun 
(N.  Y.)i;  Miller  v.  Buffalo,  i  Buff. 
(N.  Y.)  Super.  Ct.  490;  Thompson  v. 
Milwaukee,  69  Wis.  492. 

A  city  charter  provided  that  a  disal- 
lowance of  a  claim  by  the  common 
council  should  be  "final  and  conclusive, 
and  a  perpetual  bar  to  an  action,"  un- 
less an  appeal  should  be  taken  within  a 
certain  time.  Held,  that  the  complaint 
in  an  action  on  a- claim  should  show  the 
existence  of  the  right  to  sue.  Watson 
V.  Appleton,  62  Wis.  267. 

Proper  Presentation.— Under  a  charter 
requiring  that  all  claims  against  the 
city  for  injuries  shall  be  presented  to 
the  comptroller,  duly  verified,  it  is  suf- 
ficient, in  the  absence  of  objection,  if  the 
original  claim,  signed  and  verified,  is 
shown  to  the  comptroller,  and  a  copy 
left  with  him.  Magee  v.  Troy,  48  Hun 
(N.  Y.)  383.  And  see,  as  to  what  con- 
stitutes a  proper  presentation,  Babcock 
V.  New  York,  9  N.  Y.  Suppl.  368. 

Jurisdiction  of  Courts. — A  require- 
ment that  a  claim  must  be  presented 
before  action  can  be  brought  thereon, 
does  not  deprive  the  courts  of  jurisdic- 
tion; but  the  objection  that  the  claim 
has  never  been  presented  must  be  taken 
by  demurrer  or  answer,  or  it  will  be  re- 
garded as  waived.  Sheel  ,v.  Appleton, 
49  Wis.  125. 

2.  Richardson  Co.  v.  Hull,  24  Neb. 
536;  24  Am.  &  Eng.  Corp.  Cas.  600; 
Mead  v.  Lansing,  56  Mich.  601. 

But  in  Ruggles  v.  Fond  du  Lac,  53 
Wis.  436,  it  was  held  that  an  action  for 
the  recovery  of  taxes  wrongfully  col- 
lected was  not  one  "on  contract"  within 
the  meaning  of  the  city  charter. 

3.  Maj'  V.  Jackson  Co.,  35  Fed.  Rep. 
710. 

Infringement  of  Patent. — The  city  of 


New  York  may  be  sued  in  the  U.  S.- 
circuit  court  for  an  infringement  of  a 
patfnt,  without  regard  to  whether  a 
demand  was  made  on  the  city  comp- 
troller under  the  State  statute  requiring 
the  presentation  of  claims  before  suit, 
brought.  Gamewell  Fire  Alarm  Tele- 
graph Co.  V.  New  York,  31  Fed.  Rep. 
312. 

Unliquidated  Damages. — The  notice  to 
a  town  council  under  R.  I.  Pub..  Stat., 
ch.  34,  §  12,  requiring  one  to  file,  before 
action,  "a  particular  account  of  his. 
claim,  debt,  damages,  or  demand,  and 
how  incurred  or  contracted,"  need  not 
in  case  of  unliquidated  damages,  state 
the  amount  claimed,  if  it  sets  forth  with 
particularity  the  facts  on  which  the 
claim  arises.  Burdick  v.  Richmond 
(R.  I.),  17  Atl.  Rep.  917.  . 

4.  Kelley  v.  Madison,  43  Wis.  638; 
28  Am.  Rep.  576;  Nance  v.  Falls  City, 
16  Neb.  85,  Bradley  v.  Eau  Cjaire,  56 
Wis.  168;  Jeung  v.  Stevens  Point,  74. 
Wis.  547;  Green  v.  Spencer,  67  Iowa 
410;  Hill  V.  Fond  du  Lac,  56  Wis.  242; 
Lay  V.  Adrian,  75  Mich.  438;  Maylone 
V.  St.  Paul,  40  Minn.  406;  Warren  v, 
Davis,  43  Ohio  St.  447;  Sheridan  u.. 
Salem,  14  Oreg.  328;  Pomfrey  v.  Sara- 
toga Springs,  104  N.  Y.  459;  Cavan  v. 
Brooklyn,  5  N.  Y.  Suppl.  758;  Denair 
V.  Brooklyn,  5  N.  Y.  Suppl.  835. 

N.  Y.  Code,  §  324s,  prohibiting  the 
allowance  of  costs  to  one  suing  a  mu- 
nicipal corporation  unless  the  claim 
was  presented  before  action  brought, 
held  not  tb  apply  to  actions  ck  delicto. 
Gage  V.  Hornellsville,  106  N.  Y.  667; 
Hunt  V.  Oswego,  107  N.  Y.  629,  and. 
see  Harrigan  v.  Brooklyn  (N.  Y.  1890), 
23  N.  E.  Rep.  741. 

But  where  the  charter  provides  that 
"no  action  shall  be  maintained  by  any 
person  against  the  city  upon  any  claims. 
or  demands  of  any  kind  whatsoever, 
v^hether  arising  from  contract  or  other- 
wise," etc.,  it  appears  that  claims  for 
personal  torts  must  be  presented.  Sheel 
V.  Appleton,    49   Wis.  125.     And  sea 
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presented  to  the  proper  officer,^  and  within  the  required  time.^ 
The  mere  fact  that  more  damages  are  demanded  in  the  claim 
presented  than  in  the  complaint  filed  when  the  suit  is  brought 
does  not  show  a  noncomphance  with  the  statute.^  The  obtain- 
ing of  an  order  for  the  issuance  of  a  duplicate  county  order  in 
place  of  the  original  supposed  to  have  been  lost,  but  subse- 
quently found,  does  not  operate  as  a  presentment  of  the  claim.* 

If  the  claim  is  properly  presented  but  not  acted  upon,  the 
claimant  is  not  obliged  to  proceed  by  mmidamns  to  compel  its 
examination  and  allowance,  but  after  a  reasonable  time  he  may 
maintain  his  action.^ 


Bradley  t).  Eau  Claire,  56  Wis.  168. 
And  a  claim  for  damages  for  personal 
injuries  is  a  "claim"  within  the  mean- 
ing of  a  statute  authorizing  the  comp- 
troller to  require  any  person,  present- 
ing for  settlement  an  account  or  claim 
against  the  corporation,  to  be  sworn 
before  him  as  to  any  facts  relative  to  its 
justness.  In  re  Dasent,  2  N.  Y.  Suppl. 
609. 

Nuisance. — A  claim  against  the  city 
of  San  Francisco  for  damages  from  a 
nuisance  need  not,  before  suit  brought, 
be  presented  to  the  board  of  supervisors 
for  payment.  Bloom  v.  San  Francisco, 
64  Cal.  503. 

Defective  Sewers. — It  is  not  necessary 
to  present  a  claim  for  damages  result- 
ing from  defective  sewers  to  the  board 
of  supervisors  of  the  city  and  county  of 
San  Francisco,  before  instituting  suit 
upon  it.  Spangler  v.  San  Francisco 
(Cal.),  23  Pac.  Rep.  1091;  Cook  v. 
San  Francisco  (Cal.),  23  Pac.  Rep.  1094. 

The  laws  of  New  York  (Laws  1882, 
ch.  410,  §  1 104),  respecting  the  present- 
ation of  claims  against  the  city  of  New 
York  to  the  comptroller  for  adjustment 
before  bringing  suit,  only  apply  to  such 
claims  as  can  be  prosecuted  in  the  State 
courts  by  the  actions  or  proceedings 
mentioned  in  §  1103.  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Mayor  etc.  of  N.  Y., 
31  Fed.  Rep.  312. 

1.  Wormwood  K.Waltham,  144  Mass. 
184. 

Under  section  3245  of  the  New  York 
code,  a  city  treasurer  is  the  "chief  fiscal 
officer"  of  a  city,  and  if  the  claim  is 
presented  to  him,  costs  may  be  awarded 
to  one  who  sues  the  city.  Hunt  v.  Os- 
wego, 45  Hun  (N.  Y.)  305. 

It  appears  to  be  immaterial  that  the 
officer  to  whom  the  claim  is  presented 
is  without  authority  to  adjust  and  pay 
the  claim.  Baine  v.  Rochester,  85  N. 
Y.  523;  62  How.  (N.  Y.)  Pr.  346. 

1] 


The  presentation  of  a  claim  against 
a  city  to  the  common  council,  that  body 
alone  having  power  to  direct  its  pay- 
ment, is  a  sufficient  compliance  with 
the  provision  of  a  statute  which  requires 
presentation  previous  to  suit  of  a  claim 
against  a  municipal  corporation  to  the 
"chief  fiscal  officer"  of  such  corpora- 
tion, to  entitle  plaintiff'  to  costs.  Butler 
V.  Rochester,  6  Thomp.  &  C.  (N.  Y.) 
572;  4  Hun  (N.  Y.)  321. 

2.  Wis.  Rev.  St.,  §  S24,  provides  that* 
no  action  shall  be  maintained  against  a: 
town  upon  a  claim  for  which  a  money 
judgment  only  is  demandable,  "unless  a 
statement  of  such  claim  shall  have  been 
filed  with  the  town  clerk  to  be  laid  be- 
fore the  town  board  of  audit,  nor  until 
ten  days  after  the  next  annual  town, 
meeting  thereafter."  In  an  action  to- 
recover  a  tax  illegally  assessed  and  col- 
lected, it  appeared  that  the  same  was. 
collected  before  the  day  fixed  by  law 
for  the  regular  meeting  of  the  board,  on 
which  day  it  actuall}'  met;  the  claim 
was  filed  some  days  later,  and  before 
the  day  of  the  annual  town  meeting; 
the  board  did  not  meet  again  until  the 
following  December,  and  then  did  not 
act  on  said  claim,  and  the  action  was. 
brought  before  the  next  annual  town 
meeting.  Held,  that  it  could  not  be' 
maintained.  Wright  v.  Merrimack,  52: 
Wis.  466. 

3.  Minick  v.  Troy,  83  N.  Y.  514;, 
affirming  19  Hun  (N.  Y.)  253. 

4.  Royster  v.  Granville  Co.,  98  N.. 
Car.  148;  22  Am.  &  Eng.  Corp.  Cas.. 
249. 

5.  Buck  V.  Lockport,  6  Lans.  (N.  Y.) 
251.  In  this  case  the  common  council 
of^  a  city  referred  the  claim  to  a  com- 
mittee, which  waited  seven  months, 
without  making  a  report.  And  see 
Dundas  v.  Lansing,  75  Mich.  499. 

Interest, — Under   the  provision  of  a 
statute   that  no  suit  shall   be   brought 
95 
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Such  statutes  do  not  apply  to  causes  of  action  which   accrued 
before  their  passage.^ 

XXII.  Municipal  Taxation  and  Local  Assessments. — See  Im- 
provements, lO  Am.  &  Eng.  Encyc.  of  Law  242. 

XXIII.  Mandamus. — See  that  title. 

XXIV.  Injunction. — See  Injunctions,  19  Am.  &  Eng.  Encyc. 
of  Law  ']']']. 

XXV.  Certioeari  and  Prohibition. — See  those  titles. 

XXVI.  auo  Warranto.— See  that  title. 

XXVII.  Indictment  of  Municipal  Corporations. — In  all  cases 
where  duties  of  a  public  nature  are  imposed  upon  municipal  cor- 
porations, such  corporations  are  liable  to  indictment  if  they  fail 
to  discharge  those  duties  according  to  law.^  Accordingly  a 
municipality  is  liable  to  indictment  for  neglecting  to  properly 
maintain  its  streets  and  highways,  and  for  suffering  them  to  re- 
main in  bad  repairs.^ 


against  the  village,  except  upon  audited 
bills,  interest  can  onlj'  be  allowed  from 
tile  time  of  audit.  Cooke  v.  Saratoga 
Springs,  23  I^Iun  (N.  Y.)  55.  And  see 
Donnelly  w.  Brooklyn,  7  N.Y.  Suppl.49. 
,  Presumption  of  Proper  Presentation. 
— Where  the  evidence  shows  that  the 
claim  was  presented  to  the  city  council, 
referred  to  a  committee,  who  reported 
in  favor  of  the  allowance  of  part  of  the 
claim,  it  will  be  presumed  that  a  stat- 
ute required  claims  to  be  presented  in 
writing  with  a  full  account  of  the  items, 
and  sworn  to  be  correct,  reasonable 
and  just.  Enterprise  xk  Fowler,  3S 
Kan.  415. 

1.  Powers  V.  City  of  St.  Paul,  36 
Minn.  87. 

2.  2  Hawk.  698;  3  Chit.  58S,  566; 
Petersdorif,  vol.  10,  236,  Nos.  i,  2,  4,  7; 
Dillon  Mun.  Corp.  (4th  ed.),  k  931, 
-et  seq.\  Regina  v.  Steventon,  I  Carr.  & 
K.  55;  Rex  V.  Mavor  etc.,  14  East  348; 
Mayor  etc.  of  Lyme  v.  Henley,  3  B.  & 
Ad.  77;  Regina  'v.  Nott,  L.  R.,  4  Q^B. 
773;  Rex  V.  Oxfordshire,  16  East  227; 
Queen  v.  Inhabitants  of  County  of 
Southampton,  L.  R.,  igQ^B.  D.590;  25 
Am.  &  Eng.  Corp.  Cas.  10;  Richardson 
V.  Boston,  24  How.  (U.  S.)  188;  Com. 
V.  Newburyport,  103  Mass.  129.  And 
see  cases  cited  in  following  notes. 

A  corporation  may  be  indicted  for 
a  misfeasance  as  well  as  for  a  nonfeas- 
ance. Com.  V.  Proprietors  of  New  Bed- 
ford Bridge,  2  Gray  (Mass.)  339. 

An  indictment  may  be  maintained 
against  a  municipal  corporation,  which 
has  under  its  charter  power  to  enact 
ordinances  necessary  to  preserve  the 
public  health  and  remove  nuisances,  if 


it  does  not  cause  to  be  abated  a  slaugh- 
ter house;  kept  to  the  detriment  of  the 
public  health,  on  land  within  the  cor- 
poration limits.  State'  v.  Shelbyville, 
4  Sneed  (Tenn.)  176. 

3.  Hammar  v.  Covington,  3  Mete. 
(Ky.)  494;  State  v.  Barksdale,  5  Humph. 
(Tenn.)  154;  State  v.  Mayor  etc.  of 
Murfreesboro,  11  Humph.  (Tenn.)  217; 
Mayor  etc.  of  Chattanooga  -v.  State,  5 
Sneed  (Tenn.)  578;  State  v.  Inhabit- 
ants of  Gorham,  37  Me.  451. 

In  Maine  towns  may  be  indicted  and 
fined  for  allowing  their  highways  to 
become  unsafe  and  inconvenient, 
althougji  they  may  have  no  notice  of 
the   defect.     Bragg  v.   Bangor,   51  Me. 

532- 

In  Xennesaee^  the  corporation  of  a 
town  may  be  indicted  and  fined  for  per- 
rnitting  streets  to  remain  out  of  repair, 
but  the  officers  of  the  corporation  are 
not  individually  responsible  for  such 
nonfeasance.  State  v.  Barksdale,  5 
Humph.  (Tenn.)  154.  But  at  common 
law,  where  the  duty  of  repairing  roads 
of  a  municipal  district  rests  upon  indi- 
viduals, they  are  indictable  for  neglect 
to  keep  them  in  repair.  Phillips  v. 
Com.,  44  Pa.  St.  197.  Thus  the  trustees 
of  towns  in  Kenticcky  are  authorized 
to  require  the  streets  to  be  kept  in  re- 
pair b}'  the  inhabitants  thereof,  and  for 
failing  to  do  so  are  liable  to  indictment, 
and  to  fine  and  imprisonment  by  the 
common  law.  Com.  v.  Trustees  of 
Hopkinsville,  7  B.  Mon.  (Ky.)  38.  And 
in  Tennessee  the  mayor  and  aldermen 
of  an  incorporated  town  are  liable  to 
be  indicted  and  punished  individually  for 
failure  to /keep  and  repair  public  streets 
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The  duty  to  provide  and  keep  in  repair  suitable  bridges  is  also 
a  public  duty,  for  the  neglect  of  which  a  municipality  may  be 
indicted.^     A   municipality  is  also  liable   in  a  like  manner  as  a 


in  such  town.  Hill  v.  State,  4  Sneed 
(Tenn.)  443. 

Where  a  town  has  been  indicted  for 
not  keeping  the  highway's  in  repair,  and 
after  the  finding  of  the  bill  and  before 
the  trial  selectmen  of  such  town  lay 
out,  open  and  make  a  new  road  and 
discontinue  the  one  described  in  the  in- 
dictment, held,  that  the  making  of  the 
new  road  and  discontinuing  the  old  one 
did  not  defeat  the  prosecution  against 
the  town.  State  ^'.  Town  of  Fletcher, 
13  Vt.  124. 

And  the  fact  that  a  street  kept  open 
by  a  town  corporation  as  a  public  high- 
way is  in  a  remote  and  sparsely  inhab- 
ited part  of  said  town;  that  it  was  but 
little  used  and  not  indispensable  to  the 
public  convenience;  or  that  the  keeping 
it  in  repair  would  involve  an  outlay  of 
money  that  the  corporation  could  not 
afford,  constitutes  no  defence  to  said 
corporation  for  indictment  for  the  non- 
repair of  said  street.  As  long  as  it  is 
kept  open  as  one  of  the  highways  of 
the  town,  the  corporation  is  bound  to 
keep  it  in  repair.  Mayor  etc.  of  Chat- 
tanooga   V.    State,    5    Sneed     (Tenn.) 

57S. 

Where  it  is  alleged  that  the  neglect 
to  repair  a  highway  is  a  nuisance,  evi-. 
dence  that  the  highway  for  which  an 
indictment  is  found,  is  not  connected 
with  any  other  highway,  is  admissible, 
as  bearing  on  the  question.  But  an  in- 
dictment for  neglect  to  repair  a  high- 
way, cannot  be  sustained  hy  proof  that 
a  bridge  is  out  of  repair.  State  v.  Can- 
terbury', 28  N.  H.  195;  State  v.  Bos- 
cawen,  28  N.  H.  195. 

The  record  of  the  laying  out  of  a  high- 
way is  conclusive,  and  cannot  be  col- 
laterally impeached.  State  v.  Canter- 
bury, 8  Fost.  (N.  H.)  195. 

So  after  a  town  has  acquiesced  for 
more  than  twenty  years  in  the  doings 
of  their  selectmen  in  laying  out  a  high- 
way, thej'  are  estopped  from  saying  that 
the  road  was  not  legally  laid  out.  The 
selectmen  of  the  town  of  B  made  a  re- 
turn of  a  highway  in  that  town  in  1826, 
without  any  written  petition  therefor. 
The  town  soon  after  made  the  road, 
and  kept  it  in  repair  for  more  than 
twenty  years,  and  the  town  and  public 
generally  used  it  during  the  whole  time. 
Held,  that  the  town  were  estopped  from 
saying  that  the  road  was  not  laid  out 


agreeably  to  the  statute  law.    State  v. 
Boscawen,  32  X.  H.  331. 

As  to  effect  of  want  of  funds  as  to 
liability  to  indictment  for  nonrepair  of 
highways,  etc.,  see  ante,  XVI.  Liabil- 
ity FOR  Torts.  15.  Effect  of  Want  of 
Funds. 

Requisites  of  Indictment. — In  an  in- 
dictment for  the  nonrepair  of  a  high- 
way it  is  sufficient  to  allege,  compen- 
diously, that  it  is  a  common  highway, 
without  showing  how  it  became  so,  or 
that  it  has  been  so  from  time  immemo- 
rial. Angell  on  Highways  (3rd  ed.), 
§  276;  3  Term  Rep.  265;  2  Saund.  ii;S, 
n.  4;  State  v.  Harsh,  6  Blackf  (Ind.) 
346.  But  in  an  indictment  for  not  mak- 
ing a  new  highway,  a  count  that  does 
not  state  that  it  needs  making,  or  was 
not  passable,  is  insufficient.  State  v. 
Canterbury,  8  Foster  (X.  H.)  195;  State 
;■.  Boscawen,  8  Foster  (X.  H.)  195. 
Upon  information  against  a  town  for 
neglecting  to  make  and  repair  a  high- 
way, it  is  sufficient  to  allege  that  there 
was  on  a  certain  day,  and  still  is,  a  new 
public  highway  in  the  town,  duly  laid 
out  and  established,  without  setting 
forth  minutely  the  proceedings  by 
which  it  was  laid  out.  State  v.  Ray- 
mond, 7  Fost.  (X.  H.)  3S8. 

Where  a  road  is  described  in  an  in- 
dictment against  a  town  for  not  keeping 
it  in  repair,  as  leading  southerly,  pass- 
ing by  houses  of  certain  individuals 
named,  through  one  town,  to  and  across 
the  north  line  of  another  town,  and  the 
evidence  offered  on  the  trial  proved 
such  description  except  as  to  the  line  of 
the  latter  town,  which  line  was  proved 
to  be  more  nearly  west  than  a  north 
line,  held,  that  the  variance  relating  to 
the  said  line  was  not  fatal,  as  the  more 
decisive  parts  of  the  description  were 
proved  as  alleged.  State  v.  Town  of 
Fletcher,  13  Vt.  124. 

Requisites  of  an  indictment  under  the 
Ala.  Rev.  Code,  §  1360,  against  munici- 
pal officers  for  a  failure  to  keep  streets 
in  repair.     Xowlin  v.  State,  49  Ala.  41. 

1.  Com.  V.  X'ewburyport,  103  Mass. 
129;  Queen  v.  Inhabitants  of  County  of 
Southampton,  L.  R.,  19  Q..  B.  Div.  590; 
25  Am.  &  Eng.  Corp.  Cas.  10. 

In  Ne-M  Hampshire,  it  has  been  held 
that  towns  are  liable  to  indictment,  in 
case  they  do  not  build  and  repair 
bridges,  which  are  parts  of  the  high- 
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private  individual  for  maintaining  a  nuisance,  and  is  subject  to 
indictment  therefor.^ 

XXVIII.  Dissolution — 1.  How  Dissolved. — A  municipal  corpora- 
tion, in  this  country,  can  only  be  dissolved  by  an  act  of  the  legis- 
lature.^ But  the  mere  acquisition  of  a  new  charter  by  a  munici- 
pal corporation,  or  a  change  of  name,  organization  and  bounda- 


ways,  in  the  towns  where  they  are  sit- 
uated. State  V.  Canterbury,  8  Fost. 
(N.  H.)  195. 

In  Vermont,  a  town  is  liable  to  an 
indictment  for  not  erecting  a  bridge 
ordered  by  the  road  commissioners. 
And  it  is  not  necessary  in  such  indict- 
ment to  set  forth  that  the  selectmen 
had,  previous  to  such  order,  neglected  to 
build  such  bridge.  State  v.  Town  of 
Whitingham,  7  Vt.  390. 

But  in  Ne-w  Jersey  the  inhabitants 
of  a  county  are  not  indictable  for  riot 
repairing  bridges.  State  v.  County  of 
Hudson,  30  N.  J.  L.  137, 

A  count  in  an  indictment,  which 
alleges  that  there  is  a  public  bridge  in 
the  highway,  and  that  it  is  in  a  ruinous 
state,  is  not  sustained  by  evidence  that 
z.  highway  had  been  laid  out  across  a 
river,  and  that  a  bridge  was  required; 
the  allegations  should  be  according  to 
the  facts.  State  v.  Canterbury,  28  N. 
H.  195;    State  V.  Boscawen,  28  N.  H. 

195- 

On  the  trial  of  an  indictment  against 
•county  commissioners  for  having  re- 
fused and  neglected  to  cause  a  certain 
bridge  to  be  repaired,  it  is  competent' 
for  the  defendants  to  prove  that  they 
had  personally  examined  the  bridge  for 
the  purpose  of  ascertaining  its  true  sit- 
uation, and  also  that  the  supervisor  had 
not  used  all  the  means  in  his  control 
with  which  he  might  have  made  all 
necessary  repairs.  On  such  trial  it  is 
necessary  to  show  that  the  omission  of 
duty  was  wilful.  Eyman  .v.  People,  6 
111.  4. 

1.  People  V.  Albany,  11  Wend.  (N. 
Y.)  539;  27  Am.  Dec.  95;  State  v. 
Dover,  46  N.  H.  452;  Phillips  v.  Com., 
44  Pa.  St.  197;  State  v.  Shelby ville,  4 
Sneed  (Tenn.)  176;  State  v.  Hudson 
Co.,  30  N.  J.  L.  137;  Denver  v.  Mullen, 
7  Colo.  345;  4  Am.  &  Eng.  Corp.  Cas. 
304.  Thus  if  a  public  nuisance  results 
from  a  break  in  a  sewer  the  municipal- 
ity may  be  indicted.  Kiernan  v.  Jer- 
sey City,  50  N.  J.  L.  246;  20  Am.  & 
Eng.  Corp.  Cas.  426. 

A  municipal  corporation  vested  by 
its  charter  with  the  power  to  enact  such 
■  ordinances    as  may    be   necessary   and 


proper  to  preserve  the  public  health 
and  to  prevent  and  remove  nuisances, 
is  indictable  for  permitting  a  slaughter- 
house to  be  kept  up  upon  the  private 
property  of  a  citizen  within  the  town, 
to  the  detriment  of  the  public  health  or 
comfort.  State  v.  Corporation  of  Shel- 
byville,  4  Sneed  (Tenn.)  176. 

If,  to  prevent  the  spread  of  an  epi- 
demic disease,  inconvenience  is  caused 
to  a  few  pei-sons  by  the  smoke  and  nox- 
ious vapors  arising  from  the  burning  of 
infected  clothing,  bedding,  etc.,  and  if 
the  burning  is  done  by  public  authority 
or  sanction,  in  good  faith  for  the  public 
safety,  and  such  means  used  as  are  usu- 
ally resorted  to  and  approved  by  medi- 
cal science  in  such  cases,  and  if  done 
with  reasonable  care  and  regard  for  the 
safety  of  others,  then  it  is  no  indictable 
nuisance.  State  v.  Mayor  etc.  of  Knox- 
viUe,  12  Lea  (Tenn.)  146;  5  Am.  &  Eng. 
Corp.  Cas.  385;  47  Am.  Rep.  337. 

The  offence  of  keeping  and  maintain- 
ing a  "calaboose"  by  an  incorporated 
town  is  not  an  offence  against  the  stat- 
ute for  which  an  indictment  will  lie. 
Town  of  Paris  v.  People,  27  111.  74. 

In  Vermont,  a  town  is  not  Hable  to 
an  indictment  for  not  removing  or 
abating  nuisances  not  erected  or  cre- 
ated by  the  town  itself  or  its  agents. 
State  V.  Burlington,  36  Vt.  521. 

2.  This  is  the  conclusion  reached  by 
Judge  Dillon  after  a  thorough  consid- 
eration of  the  subject.  Dillon  Mun. 
Corp.  (4th  ed.)  §  168.  He  finds  support 
for  his  conclusion  in  the  cases  of  Meri- 
wether V.  Garrett,  102  U.  S.  472,  and 
Mobile  V.  Watson,  116  U.  S.  289;  13 
Am.  &  Eng.  Corp.  Cas.  337. 

Ala.  act  of  Dec.  nth,  1882,  to  vacate 
the  charter  of  the  city  of  Selma,  op- 
erated a  dissolution  of  the  corporation 
and  a  withdrawal  of  governmental 
power.  Debts  and  liabilities,  however, 
were  not  affected.  The  act  was  not 
objectionable  in  conferring  on  commis- 
sioners power  to  administer  the  assets 
and  apply  to  the  court  for  instructions. 
Amy  V.  Selma,  77  Ala.  103. 

If,  when  a  corporation  created  for 
municipal  purposes  is  superseded  by  a 
new  and  different  corporation,  no  pro- 
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riesi  will  not  necessarily  operate  as  a  dissolution.  The  identity 
of  the  corporation  may  remain  unaffected  through  these  changes 
-and  the  municipality  still  be  Ijhe  same.^ 

An  attempted  dissolution  of  a  municipal  corporation  being 
void,  dissolution  cannot  be  presumed  from  acquiescence  and 
lapse  of  time.* 

In  Illinois  it  is  held  that  a  judgment  of  ouster  on  a  quo 
warranto,  against  a  municipal  corporation,  dissolves  the  corpora- 
tion, and  revokes  absolutely  the  power  and  authority  of  all  per- 
sons to  act  in  its  name  and  behalf.^ 

2.  Effect  of  Dissolution.-' — When  a  municipal  corporation  with 


vision  is  made  for  the  continuance  or 
new  election  of  the  officers  of  the  old 
corporation,  the  functions  of  the  exist- 
ing officers  will  cease  when  their  re- 
spective terms  expire,  and  the  corpora- 
tion will  be  de  facto  extinct,  Barkley 
». Board  of  Levee  Commrs.,93'U.  S.  258. 

A  corporation  created  for  municipal 
purposes,  being  superseded  by  new  and 
different  corporations  created  for  ac- 
complishing the  same  purposes,  ceases 
to  exist  except  so  far  as  its  existence  is 
expressly  continued  for  special  objects, 
such  as  settling  up  its  indebtedness  and 
the  like.  Barkley  v.  Board  of  Levee 
Commrs.,  93  U.  S.  258. 

The  town  of  Port  Gibson  was  incor- 
porated in  1821,  and  its  charter  subse- 
quently amended  by  several  acts  of  the 
legislature.  In  1841,  an  act  was  passed 
repealing  the  act  of  1821,  and  all  the 
subsequent  amendments.  Held,  that 
this  latter  act,  when  accepted  by  the 
corporation,  was  a  dissolution  of  it. 
Port  Gibson  v.  Moore,  13  S.  &  M. 
(Miss.)  157. 

As  to  the  power  of  the  village  to  in- 
stitute proceedings  to  terminate  its  cor- 
porate existence,  see  Blauvelt  v.  Nyack, 
16  N.  Y.  Supr.  Ct.  153. 

As  a  method  of  dissolving  a  munici- 
pal corporation  is  pointed  out  in  Ind. 
Rev.  St.  1843,  3^^'  ^  3°'  whenever  two- 
thirds  of  the  inhabitants  of  the  town 
shall  desire  such  dissolution,  the  courts 
should  not,  upon  a  doubtful  construc- 
tion of  the  statute,  resort  to  other  meth- 
ods of  accomplishing  the  same  result. 
State  V.  Husband,  26  Ind.  308. 

A  municipal  corporation  cannot  dis- 
solve itself  by  surrendering  its  charter 
without  authority.  Dillon  Mun.  Corp. 
(4th  ed.)  fj  167.  And  see  Morris  v. 
State,  65  Tex.  53;  Brennar\  v.  Weath- 
ford,  52  Tex.  330;  37  Am.  Rep.  758; 
Largen  v.  State  (Tex.),  13  S.  W.  Rep. 
161;  Buford  V.  State,  72  Tex,  182. 

Failure  to  elect  officers  will  not  oper- 


ate a  dissolution.  Welch  v.  Ste.  Gene- 
vieve, I  Dill.  C.  C.  130.  See  Cor- 
porations, 4  Am,  &  Eng,  Encyc,  of 
Law  294.  But  compare  Lea  v.  Hernan- 
dez, 10  Tex.  137. 

The  English  doctrine  that  a  munici- 
pal corporation  may  forfeit  its  charter 
is  said  to  have  no  force  in  this  countrv. 
Dillon  Mun,  Corp.  (4th  ed.),  §  168. 
See  also  Welch  v.  Ste.  Genevieve,  [ 
Dill.  (C.  C.)  130.  Buford  v.  State,  72 
Tex,  182.  Compare  Dodge  v.  People, 
113  111.  491. 

In  England,  there  appear  to  be  four 
waj'S  in  which  a  municipal  corporation 
may  become  dissolved,  i.  By  act  of 
parliament,  2.  By  loss  of  an  integral 
part.  3.  By  surrender  of  franchise  of 
being  a  corporation.  4,  Forfeiture  of 
charter,  Willcockon  Corporations  325; 
Dillon  Mun,  Corp,  (4th  ed,),  §  165, 

1.  Girard  v.  Philadelphia,  7  Wall. 
(U.  S.)  i;  Broughton  w.  Pensacola,  93 
U.  S.  266;  State  V.  Natal,  39  La.  An. 
439;  Walnut  Township  v.  Jordan,  38 
Kan.  562;  20  Am.  &  Eng.  Corp.  Cas.  i. 
Compare  Barkley  v.  Board  of  Levee 
Commrs.,  93  U.  S.  258.  See,  ante,  VII. 
Corporate  Boundaries;  V.  Char- 
ter. 

Where,  hj  an  act  of  the  legislature, 
an  incorporated  town  is  changed  to  a 
city,  the  municipality  remains  the  same 
under  its  new  organization  as  a  city  as 
when  under  its  former  condition  as  a 
town,  and  any  debt  incurred  by  the 
corporation  while  a  town  would  con- 
tinue to  be  the  debt  of  the  corporation 
under  its  new  organization.  Such  a 
transition  from  a  town  to  a  city  does 
not  work  the  dissolution  or  civil  death 
of  the  corporation,  so  as  to  extinguish 
its  indebtedness.  Olney  v.  Harvey,  50 
111.  453;  99  Am,  Dec.  530. 

2.  Largen  v.  State  (Tex.),  13  8.  W. 
Rep,  161, 

3.  Dodge  V.  People,  113  111,  491. 

4.  This   subject  is   also   incidentally 
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fixed  boundaries  is  dissolved  by  law,  and  bne  or  more  new  corpo- 
rations is  created  by  the  legislature  for  the  same  general  purposes, 
perhaps  with  new  boundaries,  but  containing  substantially  the 
same  population,  the  great  mass  of  the  taxable  property,  and 
the  corporate  property  of  the  old  corporation  which  passes  with- 
out consideration  and  for  the  same  uses,  the  debts  of  the  old 
corporation  fall  upon  the  new  as  its  legal  successor ;  and  powers 
of  taxation  to  pay  them,  which  it  had  at  the  time  of  their  crea- 
tion and  which  entered  into  the  contracts,  also  survive  and  pass.^ 


discussed,  ante,  under  section  V,  2 
(b).  Reorganization  Under  New 
Charter  and  section  VII,  6.  Annexa- 
tion, 7.  Division. 

1.  Mobile  V.  Watson,  116  U.  S.  289; 
13  Am.  &  Eng.  Corp.  Cas.  337;  Hill  v. 
Kahoka,  35  Fed.  Rep.  32;  Broughton  v. 
Pensacola,  93  U.  S.'266;  Devereau.K  v. 
Brownsville,  29  Fed.  Rep.  742;  Olney  v. 
Harvey,  50  111.  453;  99  Am.  Dec.  530; 
Little  t).Committeeof  Union  Township, 
40  N.  J.  L.  397;  Scaine  v.  Belleville, 
39  N.  J.  L.  526;  Hughes  v.  School  Dist. 
72  Mo.  643. 

This  is  so,  although  the  respective 
charters  differ,  and  consequently  an  ac- 
tion at  law  will  lie.  Brewis  v.  Duluth, 
13  Fed.  Rep.  234;  Amy  v.  Selma,  77 
Ala.  103. 

Ala.  act  of  Feb.  17th,  1883,  relating  to 
the  city  of  Selma,  incorporating  the 
same  territory  and  inhabitants  under 
another  name,  makes  the  new  corpora- 
tion the  successor  of  the  dissolved  one, 
and  binds  it  to  the  payment  of  the  debts 
and  to  the  satisfaction  of  the  liabilities 
of  the  dissolved  corporation;  and  makes 
it  a  necessary  party  to  a  bill  filed  by  the 
commissioners  appointed  under  the  act 
of  1882.     Amy  V.  Selma,  77  Ala.  103. 

Upon  the  repeal  of  the  charter  of 
a  municipal  corporation,  and  the  re- 
incorporation under  a  new  name, 
though  with  other  powers  and  olBcers, 
a  suit  pending  against  the  old  corpora- 
tion at  the  time  of  repeal  may  be  re- 
vived against  the  new.  O'Connor  v. 
Memphis,  6  Lea  (Tenn.)  730. 

Where  an  incorporated  town  is  re- 
organized as  a  city,  the  latter  becomes 
liable  for  the  former's  debts.  Laird  v. 
De  Soto,  22  Fed.  Rep.  422;  7  Am.  & 
Eng.  Corp.  Cas.  5156. 

If  a  municipal  charter  be  repealed, 
and  the  same  inhabitants  and  territory 
be  reorganized  into  another  corpora- 
tion, the  latter  is  the  successor  of  the 
former,  both  in  the  corporate  obliga- 
tion to  pay  the  existing  debts,  and  those , 
corporate  powers  of  taxation  conferred 


as  a  part  of  the  remedy  of  the  credit- 
ors; and  any  statutory  prohibition  of 
its  exercise  is  void,  under  the  inhibition 
of  the  federal  constitution  against  im- 
pairing the  obligation  of  contracts. 
Devereaux  v.  Brownsville,  29  Fed.  Rep. 
742. 

In  Port  Gibson  v.  Moore,  13  S.  &  M. 
(Miss.)  157,  it,  was  held  that  the  disso- 
lution of  a  municipal  corporation  ex- 
tinguished its  debts,  and  that  a  subse- 
quent reorganization  of  the  place  did 
not  make  it  liable  for  a  debt  existing 
anterior  to  the  repeal  of  its  charter. 
This  decision  is  obviously  incorrect. 

Revivor  of  a  judgment  against  the  suc- 
cessor of  an  extinct  municipal  corpora- 
tion is  accomplished  by  a  mere  sugges- 
tion of  record.  A  scire  facias  is  not 
necessary  before  a  mandamus  can  issue 
against  the  new  corporation  organized 
in  place  of  the  old.  The  practice  ex- 
amined and  stated  in  relation  to  the 
effect  of  the  legislation  of  Tennessee 
creating  "taxing  districts"  in  place  of 
municipal  corporations  whose  charters 
have  been  repealed.  Devereaux  v. 
Brownsville,  29  Fed.  Rep.  742. 

Under  the  legislation  of  Tennessee, 
repealing  municipal  charters  and  re- 
organizing the  inhabitants  into  taxing 
districts,  contrived  to  compel  creditors  to 
accept  a  compromise  of  their  debts  at  re- 
duced amounts,  the  prohibitions  of  the 
exercise  of  the  taxing  power  by  the  new 
local  governments  are  void,  so  far  as 
relates  to  those  grants  of  that  power  to 
the  old  corporations,  which  enter  into 
contracts  as  a  part  of  the  remedy  of 
creditors;  and  the  "taxing  districts" 
may  be  compelled  to  exercise  the  power 
given  by  these  original  grants,  by  pro- 
ceeding, according  to  the  general  tax 
laws  of  the  State,  to  certify  to  the 
county  court  clerk  the  necessary  rate 
to  pay  the  judgment,  to  be  extended 
upon  the  tax  books,  and  collected  as 
other  taxes  are  collected.  It  is  not 
necessary  that  the  particular  officials  to 
perform  this  duty   shall  be  designated 
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Therefore  mandamus  will  lie  to  enforce  by  taxation  the  payment 
of  judgments  against  the  original  corporation,  to  be  directed  to 
the  governmental  agencies  of  the  new  corporation,  they  to  pro- 
ceed according  to  the  general  laws  of  the  State  governing  the 
exercise  of  the  taxing  power  by  municipalities  possessing  the 
authority. 1  But  where  a  municipal  corporation  has  been  dis- 
solved, and  the  legislature  has  made  no  provision  for  the  payment 
of  its  debts,  and  there  are  no  officers  against  whom  a  writ  of 
mandamus  may  be  directed,  it  appears  that  the  creditors  are 
without  remedy,  and  can  only  apply  to  the  legislature  for  relief.* 
If  the  State,  with  the  deliberate  purpose  of  obstructing  the 
creditor,  repeal  a  municipal  charter,  whereby  there  is  no  organi- 
zation to  be  sued,  and  the  creditor  be  disabled  from  proceeding, 
the  time  of  such  obstruction  will  be  excluded  from  the  limitation 
of  the  statute,  the  legislative  intention  to  suspend  it  being 
implied,  as  in  case  of  war.  Moreover,  it  may  be  set  up  as  an 
equitable  defence  in  proceedings  by  mandamus? 

The  invalid  reorganization  of  an  incorporated  town  as  a  city 
cannot  affect  its  corporate  existence.* 

The  dissolution  of  a  municipal  corporation  by  the  judgment  of 
a  court  on  quo  warranto,  as  in  the  death  of  a  natural  person, 
operates  as  an  absolute  revocation  of  all  power  and  authority  on 
the  part  of  others  to  act  in  its  name  or  in  its  behalf.^ 

3.  Eevival. — Whether  the  legislature  of  a  State  has  the  power 
to  revive  an  extinct  and  dissolved  corporation  with  all  its  former 
incidents  and  attributes,  is  a  question  which  has  not  been  defi- 
nitely decided  in  this  country.^ 

in  the  statute,  but  the  general  grant  to  payment  of  the  debts  of  the  corpora- 

the  corporation  implies  that  the  officials  tion,    but   such   property  passes  under 

governing   the   municipality'  shall  per-  the    immediate    control   of   the    State, 

form  it,  and  it  will  be  enforced  by  maji-  Meriwether  tj.  Garrett.   102  U.  S.   472. 

damns  against  the  new   commissioners  See,  ante,  XI.  Corporate  Property. 

who  take  the  place  of  the  former  mayor  3.  Devereaux  v.  Brownsville,  29  Fed. 

and  aldermen.     Devereaux  v.  Browns-  Rep.  742. 

ville,  29  Fed.  Rep.  742.  4.  Laird  v.  City  of  De  Soto,  22  Fed. 

1.  Devereaux  t'.  Brownsville,  29  Fed.  Rep.  421;    7    Am.  &   Eng.  Corp.    Cas. 
Rep. 742.   And  see  cases  cited  in  previous  556. 

note.     See  also  article  on  Mandamus.  Under    the    New    Jersey    law  1876, 

Comfare   Barkley   v.  Board  of  Levee  p.  297,  "concerning  townships,"  it  is  the 

Commrs.,  93  U.  S.  258.  duty   of  the   treasurer   of  the  commis- 

2.  Barkleyf.Boardof LeveeCommrs.,  sioners  of  a  polling  district,  on  dissolu- 
93  U.   S.  258.     But   see    Devereaux   v.  tion  of  such  corporation,  to  pay  over  to 
Brownsville,  29  Fed.  Rep.  742.  the  township  treasurer  the  revenues  re- 
in Garrett  v.  Memphis,  5  Fed.  Rep.  ceived  by   him.     Heckel  v.    Sandford,, 

860,  the   question    was   discussed   as  to  40  N.J.  L.  180. 

the   powers   of  the    legislatures   of  the  5.  After  such   civil   death,  therefore,, 

States    to    enact    laws  by   and    under  the  late  treasurer  has   no  power  to  de- 

which  municipalities  can   be  legislated  mand  or  receive  corporate  taxes  in  the- 

beyond  the  authority  of  the  courts,  and  hands  of  the  collector,  in   behalf  of  the 

thus  enabled   to    evade  their  past  and  corporation.     Dodge  v.  People,  113  111. 

valid  contract  obligations.  491. 

Upon  the  repeal  of  the  charter  of  a  6.  The  question    was    discussed   but 

municipal  corporation  property  held  for  not  decided  in  Port  Gibson  v.  Moore, 

public  uses  cannot  be  subjected  to  the  13  S.  &  M.  (Miss.)  157. 
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MUNICIPAL  COURTS!— 1,  At  Common  Law.— At  common  law, 
municipal  corporations  frequently  enjoyed  the  franchise  of  hold- 
ing a  court  *  and  the  franchise,  being  a  public  right,  could  not  be 
lost  by  nonuser.3 

2.  Power  to  Establish. — Unless  there  is  some  provision  in  the 
constitution  forbidding  it,  the  legislature  of  a  State  has  power  to 
create  municipal  courts  and  invest  them  with  jurisdiction.* 

It  is  a  common  thing  for  municipal  charters  to  make  provision 
for  these  courts.^  Though  in  different  States  they  have  different 
names,^  their  functions  are  essentially  similar.  In  these  courts 
are  conducted  prosecutions  for  the  violation   of  municipal  ordi- 


In  England,  dissolved  corporations 
liave  been  often  revived.  Regina  v. 
Bewdley,  i  P.  Wms.  207;  Rex  v.  Pass- 
more,  3T.  R.  1 19;  Colchester  t;.  Seaber, 
3  Burr.  1866;  Colchester  v.  Brooke,  L. 
R-.  7  Q^B.  3S3.  See,  ante,  V.  Char- 
ters. 

1.  Summary  Proceedings — yury  Trial. 
— As  to  the  validity  of  summary  pro- 
ceedings in  municipal  courts,  and  the 
right  to  jury  trial,  see  Summary  Pro- 
ceedings. 

2.  Dillon  Mun.  Corp.  (3rd  ed.),  § 
424;  4  Inst.  78,  224;  Cro.  Jac.  313;  Had- 
dock's Case,  Raymond  435. 

The  English  Municipal  Corporation 
act  of  1835  (5  &  6  Wm.  IV,  ch.  86)  pro- 
vided for  the  establishment  of  borough 
■courts.  As  to  the  history  of  these 
■courts,  see  Stephen  Hist.  Cr.  Law, 
"vol.  I,  p.  116,  et  seq. 

3.  When  a  charter  was  granted  to  a 
■corporation  to  hold  a  court  for  the  trial 
of  causes,  the  disuse  of  that  court  for 
200  years,  and  the  want  of  funds  to 
hold  it,  are  no  answer  to  a  rule  for  a 
m.andanius  cominanding  the  corpora- 
tion to  hold  it.  Rex  v.  Wells  (Ma^or 
etc.),  4  D.  P.  C.562. 

Where  a  charter  declared  that  the 
mayor  and  jurats  of  an  ancient  town 
may  hold  a  court  of  record  for  the  hold- 
ing of  pleas,  but  which  had  been  long 
disused,  the  court  granted  a  mandamus 
to  compel  such  court  to  be  held  at  the 
instance  of  an  inhabitant  of  the  town, 
though  he  was  not  a  corporator.  Rex 
V.  Hastings,  i  B.  &  A.  148;  5  B.  &  A. 
692;  Rex  V.  Havering-atte-Bower,  5  B. 
&  A.  291. 

4.  State  V.  Young,  3  Kan.  445;  Peo- 
ple V.  Provines,  34  Cal.  520;  Vassault  v. 
Austin,  36  Cal.  691 ;  McNiel  v.  Borland, 
23  Cal.  144;  Hickman  v.  O'Neal,  10 
Cal.  294;  Scale  v.  Mitchell,  5  Cal.  403; 
In  re  Startman,  39  Cal.  517;  People  v. 
Nyland,  41   Cal.  129;  Davis  v.  Wool- 


nough,  9  Iowa  104;  Muscatine  v.  Steck, 
7  Iowa  505;  Baker  v.  Steamboat  Mil- 
waukee, 14  Iowa  214;  Nugent  v.  State, 
iS  Ala.  521;  Perkins  v.  Corbin,  45  Ala. 
103;  6  Am.  Rep.  698.  In  re  Slattery, 
3  Ark.  4S4;  Graham  v.  State,  i  Ark. 
171;  Eggleston  v.  City  Council,  i  Mill 
(S.  Car.)  Const.  45;  State  v.  Helf- 
rid,  2  Nott  &  McC.  (S.  Car.)  233;  10 
Am.  Dec.  591;  Richmond  Mayoralty 
Case,  19  Gratt.  (Va.)  673;  Owensboro 
V.  Webb,  2  Mete.  (Ky.)  576;  Test  v. 
Com.  4  Dana  (Ky.)  522;  State  v. 
Gutierrez,  15  La.  An.  J90;  New  Or- 
leans V.  Costello,  14  La.  An.  37;  Cal- 
lahan V.  New  York,  66  N.  Y.  656; 
Brandon  v.  Avery,  22  N.  Y.  469;  In- 
ternational Bank  v.  Bradley,  19  N.  Y. 
245;  Gray  v.  State,  2  Harr.  (Del.)  76; 
Holmes  v.  Fihlenburg,  54  111.  203; 
Mj'ers  V.  People,  26  111.  173;  People  v. 
Wilson,  15  111.  389;  State  x'.  Maynard,  14 
111.  420;  Beesman  v.  Peoria,  16  111.  484; 
Northern  Indiana  v.  Milliken,  7  Ohio 
St.  382;  Tierney  v.  Dodge,  9  Minn. 
166;  St.  Peter  v.  Bauer,  ig  Minn.  327; 
Com.  V.  Browden,  Thach.  (Mass.)  Cr. 
Cas.  9;  Com.  v.  Hawkes,  123  Mass. 
525;  Van  Swartow  v.  Com.,  24  Pa.  St. 
131;  Flo^'d  V.  Eatonton,  14  Ga.  354; 
Hutchings  v.  Scott,  9  N.  J.  L.  218; 
Shafer  v.  Mumma,  17  Md.  331;  79  Am. 
Dec. 656;  State  i;.Pender,66  N.  Car. 313; 
Burns  v.  LaGrange,  17  Tex.  415.  Corn- 
fare  Grand  Rapids  etc.  R.  Co.  v.  Gray, 
38  Mich.  461;  Baton  Rouge  f .  Dearing, 
15  La.  An.  208;  Lafon  v.  Dufrocq,  9 
La.  An.  350;  People  v.  Evans,  18  111. 
361 ;  Meagher  v.  Story  Co.,  5  Nev.  244; 
Lewis  V.  State,  21  Ark.  209;  Edenton 
V.  Wool,  65  N.  Car.  379. 

5.  Dillon  Mun.  Corp.  (3rd  ed.),  k 
427. 

6.  For  example,  in  Ohio,  North  Car- 
olina and  South  Carolina,  these  courts 
are  called  mayor's  courts;  in  Virginia, 
corporation    courts,  and    the  hustings 
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nances,  and,  sometimes,  under  constitutional  provisions  and  legis- 
lative enactments,  a  limited  civil  jurisdiction  exists,  as  well  as  a 
limited  criminal  jurisdiction,  over  offences  against  State  laws.^ 

But  the  legislature  cannot  confer  upon  courts  established  by  it 
jurisdiction  exclusive  of  that  which,  by  the  constitution,  is  given 
to  courts  established  by  the  constitution  itself,  nor  can  it  delegate 
to  such  courts  the  power  to  declare  what  shall  be  the  punishment 
for  offences  against  the  laws  of  the  State.^ 

Doubts  as  to  the  extent  of  jurisdiction  conferred  on  these 
courts,  expressly  or  by  implication,  must  be  resolved  against  it, 
and  their  powers  must  be  construed  in  the  light  of  the  provisions 
common  to  the  constitutions  of  all  the  States — that  no  citizen 
shall  be  deprived  of  life,  liberty  or  property,  but  by  the  judgment 
of  his  peers  or  by  the  laws  of  the  land,  and  of  those  provisions 
securing  the  right  of  trial  by  jury.^ 

Citizens  as  Judges,  Jurors  and  Witnesses.^ — The  maxim  that 
no  one  shall  be  a  judge  in  his  own  case  was  so  applied  at  com- 
mon law  as  to  preclude  actions  in  these  courts  where  the  munici- 
pal corporation  might  profit  by  the  result.  On  the  same  ground, 
citizens  of  the  corporation  were  incompetent  to  sit  as  jurors.-' 
But,  in  the  States  of  the  Union,  this  doctrine  has  not  ob- 
tained.® 


court;  in  North  Carolina,  inferior 
courts;  in  Massachusetts  and  Ne-w 
Tork,  Ne-w  Hampshire,  California 
and  other  States,  police  courts.  Stim- 
son's  Statute  Law,  120,  122. 

In  Com.  V.  Hawkes,  123  Mass.  528, 
the  court  said  of  these  courts  in  Massa- 
chusetts, "  Police  courts  were  at  first 
vested  with  the  same  criminal  and  civil 
jurisdiction  as  justices  of  the  peace. 
The  courts  thus  established  were  organ- 
ized judicial  tribunals,  having  attri- 
butes and  exercising  functions  inde- 
pendently of  the  magistrates  designated 
to  hold  them,  and  were  thus  distinguish- 
ed from  justices  of  the  peace,  on  \vhom 
personally  certain  judicial  powers  are 
conferred  by  law;  and  the  judges  of  such 
•courts  must,  by  the  constitution,  be  ap- 
pointed during  good  behavior,  instead 
of  for  seven  years,  as  in  the  case  of  jus- 
tices of  the  peace.  The  inevitable  con- 
clusion is  that  each  of  these  courts  is  a 
court  of  this  commonwealth  other 
than  the  court  of  sessions,  within  the 
meaning  of  the  amendment  of  the  con- 
stitution. 

1.  Dillon  Mun.  Corp.  (3rd  ed.),  §  427; 
Stimson's  Statute  Law,  120,  122. 

2.  Hence,  where  it  was  the  purpose 
of  the  legislature  in  a  municipal  charter 
to  confer  upon  the  municipal  authori- 
ties  the   exclusive   right  to  determine 


what  should  be  the  punishment  inflicted 
for  the  commission  of  certain  ofl^ences 
against  the  State,  within  the  limits  of 
the  town,  and  jurisdiction  exclusive  of 
that  of  the  circuit  courts  to  sit  in  judg- 
ment upon  persons  charged  with  such 
oflfences,  it  was  held  that  each  of  these 
purposes  was  violative  of  the  constitu- 
tion.    Montross  v.  State,  61   Miss.  429. 

3.  Dillon  Mun.  Corp.  (3rd  ed.),  § 
430.  On  the  latter  head,  see  Summary 
Proceedings,  infra.  A  justice  of  a 
city  court  is  without  jurisdiction  to  try, 
outside  the  city  limits,  a  cause  brought 
by  virtue  of  the  city  charter.  Hershoff 
V.  Beverly,  43  N.  J.  L.  139;  and  a 
referee  appointed  by  such  a  court  is 
equall}'-  without  jurisdiction.  Bonner 
V.  McPhail,  31  Barb.  (N.  Y.)  106. 

4.  See  Judge,  12  Am.  &  Eng.  Encyc. 
of  Law;  Jury  and  Jury  Trials,  12 
Am.  &  Eng.  Encyc.  of  Law  357;  Wit- 
nesses. 

5.  Hesketh  v.  Braddock,  3  Burr.  1847; 
Dillon  Mun.  Corp.  (3rd  ed.),  §  425. 

6.  Cit3'  Council  v.  Pepper,  i  Rich. 
(S.  Car.)  L.  364.  It  is  no  sufficient  ex- 
ception to  an  indictment  for  an  offence 
to  which  the  law  annexes  a  fine  for  the 
use  of  the  town  where  the  offence  is 
committed  that  the  foreman  of  the 
grand  jury  who  found  the  indictment  is 
a    taxable    inhabitant    of   such    town. 


1203 


MUNICIPAL  LA  W— MUNICIPAL  SECURITIES. 


MUNICIPAL  LAW. — Municipal  law  is  a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  of  a  State. ^  It  has  also  been 
defined  as  that  which  pertains  solely  to  the  citizens  and  inhabit- 
ants of  a  State,  and  is  thus  distinguished  from  political  law,  com- 
mercial law,  and  the  law  of  nations.  It  is  now,  however,  more 
usually  applied  to  the  customary  laws  that  obtain  in  any  particu- 
lar city  or  province,  and  which  have  no  authority  in  neighboring 
places.^ 

MUNICIPAL  SECUEITIES— (See  Municipal  Corporations). 


I.  Definition,  1206. 
II.  Municipal  Warrants,  1206. 

1.  Definition,  i2o6. 

2.  'Power  to  Issue,  1206. 

3.  J3y  Whom  Drawn,  1207. 

4.  Nature  of  Such  Instruments, 

5.  Negotiability,  1208.  [1208. 

6.  Form,  1210. 

7.  Effect  on  Indebtedness,  1211. 

8.  No  Estoppel  by  Acts  of  Offi- 
cers, 1211. 

9.  Presentment,  \2ii. 

10.  Liability  of  Endorser,  1212. 

11.  Creditor  May  Refuse  to  Ac- 
cept Warrants,  1213. 

12.  Right  of  Action  on    Original 
Debt,  1213. 

13.  Scrip  Intended  to  Circulate  as 
Motley,  1213. 

14.  Payable    Out  of  a  Particular 
Fund,  1 2 14. 

15.  Interest,  1216. 

16.  Right  to  Enjoin  Illegal  Issue, 

17.  Lost  Warrants,  \i\'j.        [1217. 

18.  Order  of  Payments,  1217. 

19.  Power  to  Discount,  1218. 

20.  Reissue  After  Payment,  1218. 

21.  When  Suit  May  be  Brought, 
1218. 

22.  Defences  to  Actions,  1220. 

{a)  In  General,  1220. 

Commonwealth  v.  Ryan,  5  Mass.  90. 
And  the  mayor  of  a  town  may  have 
jurisdiction  of  breaches  of  its  ordinances 
although  a  citizen.  Thomas  v.  Mount 
Vernon,  9  Ohio  29. 

An  action,  qui  tarn,  etc.,  was  brought 
before  a  justice  to  recover  the  penalty 
for  retailing  liquors  in  the  town  of  W 
without  a  licence,  a  moiety  of  the  pen- 
alty being  given  to  the  poor  of  the 
town.  It  was  held  that,  though  the 
justice  was  an  inhabitant  of  the  town, 
his  interest  was  too  remote  and  contin- 
gent to  constitute  a  valid  objection  to  his 
trying  the  cause.  Corwin  v.  Hames, 
II  Johns.  (N.  Y.)  76. 

Where  a  person  is  sued  b}'  the  city 
council  of  Charleston  for  the  penalty 
for  retailing  liquors  without  a  licence, 


{b)  Paymentand  Cancellation, 

1221. 
(c)   Statute     of.    Limitations, 

1222. 
{d)    Ultra  Vires, 1222. 
(e)    Usury,  1223. 
23.  Action  on   Warrants,  1223. 

(a)  By  Whom  Brought,  1223. 
{b)    of    the    Enforcement    of 

the  Judgment,  1224. 
III.  Municipal  Bonds,  1225. 

1.  Form,     Execution,     Delivery, 
etc.,  1225. 

(«)  In  General,  1225. 

{b)   Signing,  1226. 

(c)   Sealing,  1228. 

{d)  Delivery,  1228. 

(e)    To  Whom  Payable,  1229. 

if)   Where  Payable,  1230. 

(g)  Number,  1230. 

{h)  Date,  1230. 

{i)    Time  of  Maturity,  1230. 

2.  Negotiability,  1231. 

3.  Power  to  Issue,  1232. 

{a)  Implied  Power  to  Borrow 

Money,  1232. 
(5)  Implied  Power    to   Issue 

Negotiable  Bonds,  1232. 

1.  In  General,  1232. 

2.  ^uasi  Municipal  Cor- 
porations, 1234. 

the  recorder  has  jurisdiction  of  the  case 
if  the  offence  is  committed  within  the 
city,  whether  the  defendant  resides 
within  tlie  city,  or  not.  City  Council 
V.  King,  4  McCord  (S.  Car.)  487. 

Widening  Street — Mayor  a  Lot  Owner. 
— In  a.  proceeding  to  widen  a  street, 
as  provided  in  the  act  incorporat- 
ing the  city,  the  fact  that  the  mayor 
is  the  owner  of  a  lot  on  the  street  does 
not  disqualify  him  from  the  perform- 
ance, of  the  duties  assigned  to  him  as 
presiding  judge  of  the  mayor's  court 
before  which  the  proceeding  is  held. 
Lexington  v.  Long,  31  Mo.  369. 

1.  Thorne  v.  Cramer,  15  Barb.  (N. 
Y.)  112,  114. 

2.  Root  V.  Erdelmyer,  i  Wilson 
(Ind.)  106. 
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3.  JSI unicipal  Corporations 
Proper,  1235. 

4.  May  be  Implied  from 
Po-uier  to  Borrozv  Money, 
1236. 

5.  Not  Implied  from  Power 
to  Subscribe  for  Stock,  1236. 

6.  JVot  Implied  from  Povjer 
to  Tax,  1236. 

7.  Aid  Bonds — Express  Au- 
thority Necessary,  1236, 

4.  Purposes  for   Which  Bonds  May 
he  Issued,  1237. 

{a)    Must    be    a    Public    Purpose, 
1240. 

1.  By  What  Determined,  \i\\, 

2.  By  Whom  Determined,  1242. 

3.  Railivay  Aid  Bonds,   1242. 

4.  Aid  of  Manufacturing, 
1245. 

5.  Extent  of  Legislative  Pow- 
er, 1247. 

6.  Constitutional  Limitations 

a7id  Prohibitions  1250. 

7.  Ratification,  1253. 

8.  Restraining  Issue,  1255. 

9.  Dissolution  and  Division 
of  Municipal  Corporations, 
1256. 

10.  Consolidation    of    Munici- 
pal Corporations,  12^7. 

11.  Subscription  for    Stock    by 
Municipal       Corporations, 

1259- 

12.  Limitation  of  Actions,  1261. 

13.  Renewal    and    Substituted 
Bonds,  1263. 

14.  Disposal  of  Bonds  —  Sale 
Below  Par,  1265. 

15.  Overissue  of  Bonds,  1266. 

16.  Interest,  1269. 

17.  What     Decisions     Control, 
1269. 

18.  Burden  of  Proof,  1271. 

19.  Conditions  Precedent,  1271. 
(«)  In  General,  1271. 

{b)  Modifying   Conditions, 

1273- 

(f)   W^ajt'er  oy  Conditions, 
1273.      ' 

(rf)  Performance,  1274. 
(c)  Consent    of     Voters  — 
Election,   1274. 

1.  /k    General,  1274. 

2.  Notice    of    Election, 
1276. 

3.  ^^  Voters"  —  ^^ Lihab- 
itants,"  1279. 

4.  .E/ec/  0/  K(?/e,  1 28 1. 

5.  Right  toRescind, 1282, 

6.  Registration,  1282. 
(_/")  Construction  and  Com- 
pletion of  Road,  12S4. 
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(^)  Location  of  Road  \2&(>. 

20.  Bona  Fide  Holder,  12S7. 
(«)  fr/;o  ^re^Siic/;,  12S7. 
(i)  Defences    Available 

Against  Such,  1291. 

21.  Estoppel,  1292. 

(a)  iVo  Estoppel  Before 
Issue  of  Bonds,  1292. 

(J)  iVo  Estoppel  to  Deny 
Authority  of  Officers, 
1292. 

(c)  Estoppel  by  Course  of 
Dealing,  1293. 

(li)  .Sy  Payment  of  Inter- 
est,  1293. 

(e)  ^jc  Laches,  1295. 

(y )  Misconduct  of  Officers, 

1295- 
(^)  .Sj)/    Recitals  —  ^(rf 
Bonds,  1295. 

1 .  Z'/;a;  Conditions 
Have  Been  Per- 
formed, 1295. 

2.  rZ/rti"     ^Ae      Bonds 
Were  Issued  in  Ac- 
cordance with  a  Laiv 
Which  Has  Been  Re- 
pealed, 1299. 

3.  No  Estoppel  When 
No  Power,  1300. 

4.  Recitals  of  Facts  Not 
Within  Authority  of 
Officer,  1300. 

5.  "  That'  Bonds  Have 
Been  Issued  in  Con- 
formity -with    Law,^^ 

1300. 

6.  Irregularities  in 
Election,  1301. 

7.  Assent  of  Taxpayer, 

I^OI. 

8.  When  Statute  De- 
clares Bonds  Void 
Unless  Conditions 
A  re  Complied  with, 
1302, 

9.  Recital  of  Condi- 
tions Incoiisistent 
with  Statute,  1302. 

10.  *'  Were  Is  sued  in 
Pursuance  of  Sub- 
scription,"  1302. 

11.  Excessive  Issue, 
1304. 

12.  Rules  Governing  the 
Validity  of  Bonds, 
1308. 

22.  Provisions    for    Payment, 
1308. 

{a)  In  General,  1308. 
{b)   Remedies,  1309. 
(c)  Income   of  Specific 
Property,  1310. 


Warrants 


MUNICIPAL  SECURITIES. 


and  Orders. 


23.   Collections    and    Pay^nent^ 
1311. 

{a)  Judgment,  131 1. 
{b)  PoiverioLevyTax, 12,11. 
(c)  Mandamus,  1312. 

I.  Judgment  Not    Ne- 
cessary, 1313. 
3.   Confers   No   Power, 

1313- 
3.  Penalty  for    Refas- 
'  ing    to    Obey    Writ, 

1314- 


4.  I^imitation  of  Time,. 

I3H- 

(d)  Execution  Against 
Property  of  Individu- 
als, 131 5. 

(e)  Statutory        Remedies, 

1315- 
{f)  No  Remedy  in  Equity^ 

1315- 
{g)    When  Lttmted  to  Spe- 
cial Tax,  1316. 


1.  Definition. —  Municipal  securities  are  the  evidences  of  in- 
debtedness issued  by  cities,  towns,  counties,  townships,  school 
districts  and  other  such  territorial  divisions  of  the  State. 

Classes. — There  are  two  general  classes:  (i)  municipal  war- 
rants, orders  or  certificates.     (2)  Municipal  negotiable  bonds. 

II.  Warrants  and  Okdees — 1.  Definition. — A  municipal  warrant 
or  order  is  an  instrument,  generally  in  the  form  of  a  bill  of  ex- 
change, drawn  by  an  ofificer  of  a  municipality  upon  its  treasurer, 
directing  him  to  pay  an  amount  of  money  specified  therein  to  the 
person  named,  or  his  order,  or  to  bearer.  ''  Vouchers  for  money 
due,  certificates  of  indebtedness  for  services  rendered  or  for 
property  furnished  for  the  use  of  the  city,  orders  or  drafts 
drawn  by  one  city  officer  upon  another,  or  any  other  device  of  the 
kind  used  for  liquidating  the  amounts  legitimately  due  to  public 
creditors,  are,  of  course,  necessary  instruments  for  carrying  on 
the  machinery  of  municipal  administration  and  for  anticipating 
the  payment  of  taxes. "■• 

2.  Power  to  Issue. — The  authority  to  issue  such  paper  is  ordi- 
narily conferred  by  charter  or  statute,  but  when  not  thus  ex- 
pressly given,  it  is  held  to  be  implied  as  incidental  to  the  general 
purpose  for  which  municipal  and  quasi  municipal  corporations 
are  created.     In  this  respect  the  powers  of  counties,  townships 


1.  Mayor  etc.  of  Nashville  v.  Ray,  19 
Wall.  (U.  S.)  468,  477;  per  Miller,  J.: 
"A  warrant  is  an  order  by  which  the 
drawer  authorizes  one  person  to  pay 
a  particular  sum  of  money."  Shawnee 
Co.  V.  Carter,  2  Kan.  115.  Burroughs, 
Public  Securities,  page  624,  says: 
"They  are  a  meansof  payment  which 
furnish  a  convenient  system  of  vouchers 
for  the  disbursement  of  the  moneys  of 
the  municipality.  The  holder,  as  to  his 
legal  rights,  stands  in  the  same  position 
which  he  did  before  receiving  the  draft; 
he  is  a  creditor  of  the  municipality  and 
the  draft  is  subject  to  all  the  defences 
that  the  debt  was.  The  mere  giving  of 
the  draft  does  not  alter  its  relation  to 
municipality,  and  he  does  not  obtain  a 
security  wfiich  he  can  transfer  to  a 
third  party  free   from   the  equities   at- 


taching to  the  paper  in  his  hands 
While  these  instruments  are  usually  in 
the  form  of  a  bill  of  exchange  or  draft, 
payable  to  the  creditor  of  the  munici- 
pality, on  his  order,  they  do  not  possess 
the  qualities  of  negotiable  paper,  so 
that  the  holder  for  value  obtains  an  ab- 
solute title,  free  from  all  equities  be- 
tween the  original  parties."  Such  in- 
struments are  "evidences  of  indebted- 
ness," and  as  such  admissible  in  evi- 
dence under  the  common  courts.  Clark 
Co.  V.  Lawrence,  63  III.  32.  But  it  has 
been  hela  in  Louisiana,  that  the  certifi- 
cates of  indebtedness  issued  by  the 
board  of  directors  of  the  public  schools 
of  New  Orleans,  during  1874,  1875  and 
1876,  are  not  evidences  of  debt  against 
the  city.  Labatt  v.  New  Orleans,  3S 
La.  An.  283. 
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and  other  quasi  municipal  corporations  are  more  limited  than  are 
those  of  municipal  corporations  proper.^ 

3.  By  "Whom  Drawn. — To  be  valid,  warrants  must  be  drawn  and 
signed  by  the  proper  officials  -^  and  the  authority  cannot  be 
delegated.*  When  required  by  law  to  issue  a  warrant  the  officer 
has  no  discretion,  as  the  act  is  purely  ministerial.* 


1.  Long  V.  Boone  Co.,  32  Iowa  181. 
A   county   court  has  no  authority  to 

issue  warrants  for  money  expended  by 
sureties  on  the  bond  of  a  defaulting 
treasurer,  in  bringing  him  to  justice. 
Hooper  z).  Ely,  46  Mo.  505. 

Police  juries  cannot  bind  the  parish 
by  putting  their  notes  or  warrants  in 
circulation  at  pleasure.  Flagg  v.  Par- 
ish of  St.  Charles,  27  La.  An.  319. 

A  warrant  drawn  without  authority 
of  law  is  void  in  whosever  hands  it 
may  come.  Cook  Co.  v.  Lowe,  25  111. 
Apt.  649. 

Pennsylvania  statute  of  April  7th, 
1870,  did  not  render  the  county  liable 
for  prders  drawn  by  the  military  board 
upon  the  county  treasurer.  Wyoming 
Co.  V.  Bardwell,  84  Pa.  St.  104.  Con- 
struction of  Statute,  see  Goodnow  v. 
Ramsey  Co.,  11  Minn.  31.  The  simple 
allowance  of  an  account  does  not  au- 
thorize issue  of  a  warrant.  Conner  v, 
Morris,  23  Cal.  447. 

Funding  Acts  and  Proceedings. — See 
State  V.  Funding  Board,  39  La.  An. 
395;  Summit  Co.  v.  People,  10  Colo. 
14.  County  has  no  implied  power  to 
fund  outstanding  warrants  by  issue  of 
bonds.  Whitwell  v.  Pulaski  Co.,  2 
Dill.  (U.  S.)  249.  Funding  act  (§  40 
La.,  act  1870,  and  act  No.  103  of  1871) 
held  constitutional.  State  v.  Flanders, 
24  La.  An.  57.  Funding  of  State  war- 
rants. Charles  v.  Board  of  Liquidators 
(La.),  6  S.  Rep.  125. 

2.  Hubbard  v.  Town  of  Lyndon,  28 
Wis.  674;  Capmartin  v.  Police  Jury,  19 
La.  An.  448;  Grimmet  v.  Askew,  48 
Ark.  171;  ch.  14  Gen.  Laws  Wis.  1865, 
authorize  the  board  of  supervisors,  and 
that  body  only,  to  issue  town  orders  for 
the  amount  of  a  bounty  tax,  which  the 
town  had  voted.  It  was  held  that  the 
chairman  of  the  board  had  no  power  to 
issue  the  same  until  directed  so  to  do  by 
the  board.  Without  such  direction  an 
order  sued  on  was  held  void.  "It  is  quite 
immaterial  that  it  is  payable  to  the 
bearer  by  its  terms;  and  it  would  also 
be  quite  immaterial  had  the  plaintiff 
proved  affirmatively  (which  he  did  not) 
that  he  is  a  bona  fide  holder  thereof  for 
value,  without  notice  that  the  board  of 


supervisors  of  the  town  had  never  di- 
rected it  to  be  issued."  Hubbard  v. 
Town  of  Lyndon,  28  Wis.  674.  The 
fact  that  a  warrant  is  not  validly  drawn 
is  a  satisfactory  answer  to  an  applica- 
tion for  a  mandamus  to  the  treasurer  to 
compel  payment.  Keller  v.  Hyde,  20 
Cal.  593. 

Execution — Seal. — A  county  order  is 
properly  executed  when  signed  by  the 
clerk  and  countersigned  by  the  treas- 
urer of  the  county.  No  seal  is  neces- 
sary. Such  order  may  be  issued  and 
delivered  in  another  county.  Clark 
Co.  V.  Lawrence,  63  111.  32.  The 
county  seal  is  necessary.  Springer  v. 
Clay  Co.,  35  Iowa  241.  Warrants  is- 
sued on  county  treasurer  subsequently 
to  1S60,  by  order  of  the  board  of 
supervisors  of  an  Iowa  county,  were  not 
regularly  issued  unless  sealed  with  the 
county  seal.  Smeltzer  v.  White,  92  U. 
S.  390. 

Minn.  Laws  1869,  ch.  20,  legalized 
evidences  of  county  indebtedness  created 
by  the  issue  of  scrip  to  pay  bounties  to 
soldiers.  McCutchen  v.  Freedom,  15 
Minn.  217. 

3.  Saline  Co.  v.  Wilson,   61  Mo.  237. 

4.  Campbell  -•.  Polk  Co.,  3  Iowa  467; 
Shawnee  Co.  v.  Carter,  2  Kan.  115. 
All  conditions  precedent  must  be  per- 
formed. Paris  Township  v.  Cherry,  8 
Ohio  St.  565. 

Thus,  where  the  county  supervisors 
have  power  to  order  the  issuing  of  war- 
rants the  county  auditor  cannot  refuse 
to  draw  a  warrant,  when  ordered  to  do 
so,  because  there  is  no  money  in  the 
treasur3',  or  because  the  order  does  not 
express  the  fund  upon  which  the  war- 
rant is  to  be  drawn,  or  because  the  per- 
son in  whose  favor  it  is  ordered  drawn 
has  committed  a  fraud  upon  the  county. 
But  he  may  refuse  to  issue  warrants 
which  are  void  on  their  face.  Merkle 
V.  Berks  Co.,  81*  Pa.  St.  505;  Babcock 
V.  Goodrich,  47  Cal.  488. 

In  drawing  warrants  upon  the  county 
treasurer  for  the  several  funds  in  his 
hands  apportioned  to  the  several  town- 
ships, the  county  auditor  does  not  act 
as  the  agent  of  the  county.  He  is 
merely   a  governmental  agent  for   the 
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4.  Nature  of  Such  Instruments. ^Warraats  drawn  by  the  officers 
of  a  municipal  corporation  upon  its  treasurer,  are,  in  legal  effects, 
its  promissory  notes,  and  not  bills  of  exchange.^  The  nature  of 
a  bill  of  exchange  is  such  as  to  involve  two  parties,  while  a  muni- 
cipal warrant  is  an  order  by  one  officer  of  a  corporation  upon 
another — that  is,  by  a  corporation  upon  itself.  It  thus  lacks  the 
essential  element  of  a  bill  of  exchange.* 

5.  Negotiability. — The  decisions  are  not  uniform  as  to  whether, 
in  the  absence  of  express  authority,  the  officers  of  a  municipal 
corporation  have  implied  power  to  issue  warrants  or  orders  with 
all  the  incidents  and  qualities  of  negotiable  paper,  free  from 
equities  in  the  hands  of  third  parties.  The  true  rule,  and  the 
one  supported  by  the  weight  of  authority,  seems  to  be  that  such 
warrants,  although  negotiable  in  form  and  transferable,  are  not 
commercial  paper  so  as  to  preclude  enquiry  into  their  legality, 
and  thus  shut  off  defences  available  between  the  original  parties.* 


benefit  of  the  township.  And  if  the 
warrants  are  not  drawn  for  the  purpose 
of  paying  a  county  or  corporate  indebt- 
edness, they  create  no  indebtedness 
against  the  county.  Vigo  Township  v. 
Knox  Co.,  Ill  Ind.  170. 

1.  Clark  V.  Des  Moines,  19  Iowa  199. 
Such  certificates  of  indebtedness  are 
choses  in  action.  Chapman  v.  Charles- 
ton, 30  S.  Car.  549;  26  Am.  &  Eng. 
Corp.  Cas.  539. 

2.  Miller  v.  Thompson,  3  Man.  & 
Gr.  576;  Fairchild  v.  Ogdensburg  etc. 
R.  Co.,  15  N.  Y.  337;  Bull  T'.  Sims,  23 
N.  Y.  570;  Clark  v.  Polk  Co.,  19  Iowa 
248;  Hasey  v.  White  Pigeon  Belt  Sugar 
Co.,  I  Doug.  (Mich.)  193;  Bayerque  v. 
San  Francisco,  19  Cal.  486;  JBayerque 
V.  San  Francisco,  i  McAll.  (U.  S.)  175; 
Dyer  v.  Covington  Township,  19  Pa. 
St.  200;  Walwyn  v.  St.  Quintin,  i  B.  & 
P.  6152;  Allen  V.  Sea  etc.  Assoc.  Co.,  9 
C.  B.  (67  E.  C.  L.)  574. 

In  Dawkes  v.  De  Lorane,  3  Wilson 
207,  the  court  thus  defines  the  essential 
qualities  of  a  bill  of  exchange:  "It  must 
carrj'  with  it  a  personal  credit  given  to 
the  drawer,  not  confined  to  credit  upon 
anything  or  fund.  It  is  upon  the  credit 
of  a  person's  hand  who  negotiates  it;  he 
who  takes  it  does  so  upon  no  contin- 
gency except  the  failure  of  the  general 
credit  of  the  person  drawing  or  negoti- 
ating it."  In  Jenney  v.  Herle,-  2  Ld. 
Raj'md.  1361,  an  instrument  was  held 
not  a  bill  of  exchange  "because  payable 
out  of  a  particular  fund."  The  same 
was  held  in  Yates  v.  Groves,  i  Ves.  Jr. 
280,  and  Van  Vacter  v.  Flock,  i  Smed. 
&  M.  (Miss.)  393.  In  the  latter  case 
attention  is  called  to  the  distinction  be- 


tween bills  payable  out  of  a  particular 
fund  arid  that  class  where  the  particu- 
lar fund  is  mentioned  merely  as  a  direc- 
tion to  a  drawee,  how  he  may  reim- 
burse himself.  To  "the  last  class  be- 
longs Kellej  V.  Mayor  etc.  of  Brooklyn, 
4  Hill  (N.  Y.)  263,  where  it  was  held 
that  a  draft  signed  by  a  mayor  and  di- 
rected to  the  treasurer  was  a  bill  of  ex- 
change. The  words  as  to  payment 
were,  and  "charge  to  the  Bedford  as- 
sessment." Such  instruments  are  not 
"bills  of  credit"  within  the  prohibition 
of  §  10,  art.  I,  of  the  constitution  of  the 
United  States. 

Mayor  etc.  of  Baltimore  v.  State,  15 
Md.  376;  Smith  v.  New  Orleans,  23  La. 
An.  5. 

The}-  possess  none  of  the  elements  of 
commercial  paper.  Chandler  v.  Bay, 
St.  Louis,  57  Miss.  326. 

A  county  warrant  may  be  forged. 
State  V.  Fenly,  18  Mo.  445;  Ball  v. 
State,  48  Ark.  94. 
3.  "Moreover,"saysMr.JusTlCE  Gray, 
in  District  of  Columbia  v.  Cornell,  130 
U.  S.  655,  "these  certificates  were  in 
no  sense  money  or  the  equivalent  of 
money.  Though  negotiable  instru- 
ments, they  belonged  to  a  peculiar  class 
of  such  instruments,  being  made  by  a 
municipal  corporation,  and  having  no 
validity  unless  issued  for  a  purpose  au- 
thorized by  law  .  .  'to  invest 
such  documents  with  the  character  and 
incidents  of  commercial  paper  so  as  to 
render  them,  in  the  hands  of  bona  fide 
holders,  absolute  obligations  to  pay,  is  an 
abuse  of  their  true  character  and  pur- 
pose.'" I  Dill,  on  Mun.  Corp.,  §  406;  i 
Randolph  on  Commercial  Paper,  ^  337;  i 
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It  has  been  held,  however,  that  if  the  warrants  are  made  ex- 
pressly negotiable  in  form,  they  are  negotiable.^  But  the  better 
rule  is  that  municipal  corporations  have  implied  power  to  issue 
negotiable  paper  only  when  absolutely  necessary  to  carry  out 
express  powers.^ 

The  general  rule,  as  stated,  is  sound,  and  its  enforcement  neces- 
sary to  prevent  fraud  and  to  protect  rnunicipalities  from  being 
robbed  by  their  own  ofificers.  In  an  important  case,*  Mr.  JUS- 
TICE Miller  said  :  "  The  power  to  issue  such  obligations  and 
thus  irretrievably  to  entail  upon  counties,  parishes  and  townships 


Daniels  on  Neg.  Inst.  393;  Major  etc.  of 
Nashville  v.  Ray,  19  Wall.  (U.  S.)  478; 
Wall  V.  Monroe  Co.,  103  U.  S.  74; 
Ouachita  v.  Wolcott,  103  U.  S.  559; 
Claiborne  Co.  v.  Brooks,  in  U.  S.  400; 
Carroll  Co.  v.  United  .States,  18  Wall. 
(U.  S.)  71;  Emery  t>.  Mariaville,  56 
Me.  315;  Sturtevant  v.  Liberty,  46 
Me.  457;  Shirk  v.  Pulaski  Co.,  4  Dill. 
(U.  S.)  209;  United  States  v.  Miller 
Co.,  4  Dill.  CU.  S.)  233;  Clark  v.  Des 
Moines,  19  Iowa  igg;  Clark  v.  Polk 
Co.,  19  Iowa  248;  Smith  v.  Cheshire,  13 
Gray  (Mass.)  318;  Dana  v.  San  Fran- 
cisco, 19  Cal.  486;  People  v.  El  Dorado 
Co.,  II  Cal.  170;  Andover  v.  Grafton, 
7  N.  H.  29S;  Eaton  v.  Berlin,  49  N.  H. 
219;  East  Union  Township  v.  Ryan, 
86  Pa.  St.  459:  State  v.  Liberty  Town- 
ship, 22  Ohio  St.  144;  Fox  V.  Shipman, 
19  Mich.  21S;  State  v.  Huff,  63  Mo. 
288;  School  District  No.  3  v.  Fogle- 
man,  76  111.  189;  Newell  v.  School 
District  No.  i,  86  111.  514;  People  v. 
Johnson,  100  111.  537;  s.  c,  39  Am.  Rep. 
63;  School  District  v.  Stough,  4  Neb. 
357;  Chandler  -v.  Bay  St.  Louis,  57 
Miss.  326;  Baverque  v.  San  Francisco, 
I  McAll.  (U.  S.)  17s;  Hyde  v.  Frank- 
lin Co.,  27  Vt.  185;  Hubbard  v.  Town 
of  Lyndon,  28  Wis.  674;  Hackettstown 
V.  Swackharaer,  37  N.  J.  L.  191;  Good- 
now  V.  Ramsey  Co.,  11  Minn.  31;  In- 
habitants of  Congressional  Township 
No.  I  V.  Weir,  9  Ind.  224;  Knapp  v. 
Mayor  etc.  of  Hoboken,  39  N.  J.  L. 
394;  Read  v.  Buffalo,  67  Barb.  (ISf.  Y.) 
526;  Fairchild  v.  Ogdensburg  etc.  R. 
Co.,  i-s  N.  Y.  338;  Bull  V.  Sims,  23  N. 
Y.  570;  Gatman  v.  Taj'lor,  29  N.  Y. 
657;  Matthis  V.  Town  of  Cameron,  62 
Mo.  504;  Burlington  R.  Co.  v.  Clay 
Co.,  13  Neb.  367;  Talty  v.  Freedman 
Trust  Co.,  [  McArthur  (U.  S.)  522; 
State  V.  Debuclet,  23  La,  An.  267; 
Second  Nat.  Bank  v.  Lansing,  i  Mich. 
(N.  P.)  i8i.;  O'Donnell  v.  Philadelphia, 
2  Brewst.  (Pa.)  481.  See  Dalrymple 
f.    Whitingham,   26   Vt.  345.     United 


States  military  vouchers  are  not  ne- 
gotiable. Creighton  v.  Black,  2  Mont. 
Ter.  354;  U.  S.  Rev.  Stat,  §  3477. 
Although  not  negotiable,  a  payee  who 
has  given  a  warrant  to  another  as  col- 
lateral security,  and  lost  it  by  fraudu- 
lent conversion,  cannot  recover  it  in 
replevin  without  payment  of  full 
amount  paid  for  it  by  the  bona  fide 
holder.  Talty  v.  Freedman's  Trust 
Co.,  I  McArthur  (U.  S.)  522. 

"It  ma3'  be  considered  that  one  doc- 
trine, at  least,  is  be3'ond  dispute,  that  in- 
struments of  the  character  just  de- 
scribed, by  whatever  name  they  are 
known,  are  not  commercial  paper,  en- 
titled to  the  privileges  of  negotiable 
paper  by  the  law  merchant,  so  as  to  in- 
vest the  holder  with  an  absolute  legal 
title,  free  from  equities  between  the 
original  parties.  Much  of  the  con- 
fusion in  the  decided  cases  which  we 
have  noticed  comes  from  an  attempt, 
we-  think,  to  give  to  non-negotiable 
paper  some  of  the  characteristics  of 
negotiable  paper,  while  others  are  de- 
nied to  it.  The  differences  in  the  stat- 
utes of  the  various  States,  and  the 
usages  growing  out  of  the  power  given 
to  the  local  government,  will  also  ac- 
count for  the  variety  of  opinion  on  the 
subject  of  these  warrants."  Burroughs' 
Public  Securities,  p.  639. 

1.  Kelley  v.  Mayor  etq.  of  Brook- 
lyn, 4  Hill  (N.  Y.)  265;  Crawford  Co. 
V.  Wilson,  7  Ark.  214;  Hancock  v. 
Chicot  Co.,  32  Ark.  575.  A  negotiable 
form  is  prescribed  hy  statute  in  Arkan- 
sas. Gant's  Dig.,  §  605.  In  Fairchild 
V.  Ogdensburghetc.R.  Co.,  15  N.Y.337, 
it  was  held  that  such  an  instrument 
was  but  a  promissory  note.  Equitable 
title  may  be  transferred  by  mere  de- 
livery of  the  instrument.  Garvin  v. 
Wiswell,  83  111.  215. 

2.  Police  Jury  f.Britton,  15  Wall.  (U. 
S.)  i;66;Clark  w.Des  Moines, 19  Iowa  199. 

3.  Police  Jury  v.  Britton,  15  Wall. 
(U.  S.)  566. 
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a  burden  for  which  perhaps  they  have  received  no  just  considera- 
tion, opens  the  doors  to  immense  frauds  on  the  part  of  petty 
officials  and  scheming  speculators.  It  seems  to  us  to  be  a  ques- 
tion quite  distinct  from  that  of  incurring  indebtedness  for  im- 
provements actually  authorized  and  undertaken,  the  justness  and 
validity  of  which  may  always  be  enquired  into.  It  is  a  power 
which  ought  not  to  be  implied  from  the  mere  authority  to  make 
such  improvements.  It  is  one  thing  for  county  or  parish  trustees 
to  have  the  power  to  incur  obligations  for  work  actually  done,  in 
behalf  of  the  county  or  parish,  and  to  give  proper  vouchers  there-, 
for,  and  a  totally  different  thing  to  have  the  power  of  issuing^ 
unimpeachable  paper  obligations  which  may  be  multiplied  to  an 
indefinite  extent.  It  would  be  an  anomaly  justly  to  be  depre- 
cated for  all  our  limited  territorial  boards,  charged  with  certain 
objects  of  necessary  local  administration,  to  become  the  fountains- 
of  commercial  issue,  capable  of  floating  about  in  the  financial 
whirlpools  of  our  great  cities."^ 

6.  Form. — Statutes  prescribing  the  form  in  which  warrants  are 
to  be  drawn  are  merely  directory.  If  they  contain  the  words  pre- 
scribed by  the  statute  additional  words  will  destroy  their  effect.* 


1.  Warrants  are  generally  held  not 
negotiable.  Camp  v.  Knox  Co.,  3  Lea 
(Tenn.)  199.  So  held  where  a  county 
auditor  drew  on  the  treasurer.  Peo- 
ple V.  Gray,  23  Cal.  125.  Where  a 
selectman  of  a  town  drew  an  order 
on  the  treasurer  payable  to  bearer. 
Smith  rJ.  Cheshire,  13  Gray  (Mass.) 
318.  Where  the  county  judge  drew  a 
warrant  on  the  treasurer.  Hyde  v. 
Franklin  Co..  27  Vt.  185.  Where  the 
auditor  of  a  city  drew  a  warrant  on 
the  treasurer,  which,  on  its  face,  pur- 
ported to  be  for  a  certain  sum  "as 
ordered  by  the  board  of  supervisors." 
Dana  v.  San  Francisco,  ig  Cal.  486. 
Where  a  supervisor  of  a  county  drew 
on  the  treasurer.  Chemung  Canal 
Bank  v.  Chemung  Co.,  5  Den.  (N.  Y.) 
517.  Where  the  clerk  of  the  board  of 
education  drew  on  the  treasurer.  State 
■V.  Liberty  Township,  22  Ohio  St.  144. 
See  State  v.  Huff,  63  Mo.  288.  Where 
the  director  of  a  school  district  drew 
upon  the  township  treasurer.  School 
District  No.  3  v.  Fogleman,  76  III.  189. 
Where  the  mayor  and  recorder  of  a 
city  drew  a  warrant  on  the  treasurer 
payable  to  "A  H  W  or  bearer,  out  of 
any  moneys  in  the  general  fund  not 
otherwise  appropriated."  Clark  v.  Des 
Moines,  19  Iowa  199. 

But  a  number  of  cases  have  held 
warrants  negotiable.  Thus  where  the 
charter  of  the  city  of  B  I'equired  a 
warrant  of  the  common  council  on  the 


treasurer  for  drawing  money,  a  draft 
running,  "Pay  A  L,  or  order,  $1,500 
for  award  No.  7,  and  charge  to  Bedford 
road  assessment,"  duly  signed,  was  held 
to  be  a  negotiable  bill  of  exchange. 
Kelley  v.  Mayor  etc.  of  Brooklyn,  4 
Hill  {N.  Y.)  265. 

Independently  of  any  statutory  pro- 
vision, a  corporation  may  issue  nego- 
tiable paper  for  a  debt  contracted  in  the 
course  of  its  proper  business.  Moss  v. 
Oakley,  2  Hill  (N.  Y.)  265.  So  an 
order  payable  to  A  B  or  order,  accord- 
ing to  the  statutory  form,  was  held  ne- 
gotiable. Crawford  Co.  v.  Wilson,  7 
Ark.  219.  See  this  case  explained  in 
Wall    V.    Monroe    Co.,   103    U.   S.   74. 

Parish  warrants  have  been  held  ne- 
gotiable. Guilfont  V.  Parish  of  Ascen- 
sion, 28  La.  An.  413.  Also  county 
warrants  in  Illinois.  Garvin  v,  Wis- 
well,  83  111.  215.  See  Craig  t;.  Rich- 
mond, I  Phila.  (Pa.)  33. 

A  warrant  by  a  State  comptroller  on 
a  State  treasurer  is  not  negotiable,  but 
may  be  transferred  by  delivery  so  as  to 
authorize  the  holder  to  sustain  an  action 
on  it.  National  Bank  of  Mills  Co.  v. 
Herald,  74  Cal.  603. 

2.  Burrton  v.  Harvey  Co.  Sav.  Bank, 
28  Kan.  390. 

"Where  a  party  has  performed  labor 
or  rendered  services  to  the  county  and 
holds  a  warrant  issued  upon  the  treasury 
of  the  county  by  the  county  court,  his. 
claim   to  the   money  is  not  affected  by 
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7.  Effect  on  Indebtedness — (See  Municipal  Corporations,  § 
XV). — No  new  indebtedness  is  created  by  issue  of  warrants 
when  there  is  money  in  the  treasury  to  pay  them.  In  such  case 
they  are  simply*  a  means  for  drawing  the  money. ^  It  is 
rather  the  conditional  payment  of  an  existing  debt  than  the 
creation  of  a  new  one,  or  the  expression  of  a  new  promise.^ 

8.  Not  Estopped  by  Acts  of  Officers. — The  wrongful  acts  of  the  offi- 
cers of  a  corporation  cannot  create  an  estoppel  against  the  corpo- 
ration, the  taxpayers  or  people.*  "  Neither  is  it  possible  for  the 
officers  of  a  municipal  corporation  to  impose  any  liability  upon 
the  constituent  body  by  their  crimes  or  torts,  even  when  com- 
mitted colore  officics,  unless  expressly  authorized  or  subsequently 
ratified,  or  done  in  pursuance  of  some  general  authority  over  the 
subject  matter  of  the  action.  They  may  by  such  acts  make 
themselves  personally  liable,  but  they  impose  no  obligation  upon 
the  public."^ 

9.  Presentment. — A  creditor  who  accepts  a  warrant  takes  upon 
himself  the  duty  of  presenting  it  to  the  proper  officer  for 
payment,  or  of  showing  facts  sufficient  to  excuse  presentment. 
"  No  sound  reason  can  be  given,"  says  Mellen,  C.  J.,**  "  why  a 
town  should  be  subjected  to  the  perplexity  and  costs  of  an  action, 
before  the  payee  of  an  order  will  give  himself  the  trouble  to  do  his 
duty  and  request  payment  of  the  money  due  according  to  the 
terms  of  it.  There  is  an  implied  engagement  to  conform  to  estab- 
lished usage  and  present  the  order  for  payment."  Until  demand 
is  made,  such  a  body  is  not  in  default.'  The  liability  becomes  fixed 
immediately  upon  presentment  and  refusal,  without  notice  of 
nonpayment.* 

the   taste    of  the    court  in  ornamenting  4.  Ma3'or   etc.   of    Nashville  v.  Raj', 

the  warrants,  although  they  are  forbid-  ig  Wall.  (U.  S.)  468.  479. 

den    to    use    ornaments    fy    the    act."  5.  Chandler    v.    Baj'    St.    Louis,  57 

Young  V.  Camden  Co.,  19  Mo.  309.  Miss.    326;     Sherman    v.    Grenada,    51 

Where    the    county    treasurer   of    a  Miss.    186;     Moores   v.    Citizens'   Nat. 

school  fund   has  paid  money  on  orders  Bank,  iii    U.    S.   156;    5   Am.  &   Eng. 

not   properly    attested,    he  must   show  Corp.  Cas.  138;  Cooper  •?'.  Jersey  City, 

that  there  was  a  good  consideration  for  44  N.  J.  L.  634;  2  Am.   &   Eng.  Corp. 

its  payment.      Richter  v.  Penn  Town-  Cas.   260    (bonds    fraudulently'    put   in 

ship,  9  Pa.  St.  79.  circulation  by  treasurer). 

1.  Dis'ely  v.  Cedar  Falls,  27  Iowa  6.  Varner  v.  Nobleborough,  ^  Me. 
227.  126;  s.  c,  II   Am.  Dec.  48.     See   State 

2.  Dana   v.    San    Francisco,  19  Cal.  v.  Floyd  Co.,  5  Iowa  380. 

486.  7.    Pekin    v.    Reynolds,   31    111.    529; 

3.  Bayerque  v.  San  Francisco,  i  Mc-     s.  c,  82  Am.  Dec.  244. 

All.  (U.  S.)  175.     See  Barnard  v.  Knox         ''They  are  not,  like  individuals,  bound 

Co.,  37  Fed.  Rep.  563.    But  outstanding  to  seek  their  creditors  to  make  paj'ment 

warrants  must  be   included  in  estimat-  of  their  indebtedness.     It  was  held  in 

ing   the   amount   of   indebtedness  of  a  People  v.  Tazewell  Co.,  22  111.  147,  that 

municipality.     Lake  Co.  v.  Rollins,  130  a  municipal  corporation  could  not  even 

U.  S.  662;  s.   c,    26  Am.  &  Eng.  Corp.  bind    itself   to   make   payment   at   any 

Cas.  465,  overruling   People  v.  May,  9  other   place  than   its   treasury  without 

Colo.   80;    s.    c,  13  Am.  &  Eng.  Corp.  special   legislative   authority.     See  also 

Cas.  307;  Rollins  v.  Lake  Co.,  34  Fed.  Johnson  v.  Stark  Co.,  24  111.  75. 
Rep.  845.  8.    Varner   v.   Nobleborough,  z    Me. 
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The  fact  of  presentment  and  demand  and  nonpayment,  or 
facts  to  excuse  the  same,  must  be  alleged  and  proven  by  the 
party  seeking  to  recover.^  But  a  corporation  will  not  be  dis- 
charged from  liability  by  the  omission  to  make  presentment  if  it 
can  be  shown  that  it  has  neither  suffered  nor  can  suffer  any  injury 
from  the  omission.* 

10.  Liability  of  Endorser.- — While  municipal  warrants  are  not 
properly  negotiable  instruments,  when  unconditionally  payable 
to  a  person  named,  or  bearer,  or  order,  they  so  far  have  the  char- 
acteristics of  negotiable  paper,  as  to  render  parties  who  endorse 
them  liable  as  endorsers.^ 

Where  a  warrant  is  held  to  be  a  negotiable  instrument,  like  an 
ordinary  bill  of  exchange,  the  liability  of  an  endorser  is  the  same 
as  on  a  bill  of  exchange.*  It  has  been  said  that  where  a  warrant 
is  regarded  as  a  mere  voucher,  the  transferree  is  not  an  "  endorser," 
in  the  commercial  sense  of  the  word,  and  not  liable  as  such,  but 
that  in  case  the  warrant  was  not  valid  according  to  its  purport, 
he  would  be  liable  to  return  the  consideration.^ 


126;  s.  c,  II  Am.  Dec.  48;  Benson  v. 
Carmel,  8  Me.  110,112;  Dalrymple  f. 
Whitington,  26  Vt.  345. 

The  wan-ant  need  not  be  produced 
and  exhibited.  It  is  sufficient  if  the 
person  making  the  demand  have  tlie 
"warrant  with  liim,  that  it  may  be  de- 
livered up  and  cancelled  upon  being 
paid.     Pease  v.  Cornish,  19  Me.  191. 

In  Lj'ell  V.  Lapeer  Co.,  6  McLean 
(U.  S.)  446,  it  was  held  that  no  present- 
ment and  demand  was  necessary. 

1.  Central  i'.  Wilcoxen,  3  Colo.  566; 
East  Union  Township  v.  Rj'an,  86  Pa. 
St.  459;  I  Dillon  on  Mun.  Corp.  §  410; 
I  Daniels  Neg.  Inst.,  §  430. 

2.  Kelly  v.  Mayor  etc.  of  Brooklyn, 
4  Hill  (N.  Y.)  263;  Commercial  Bank 
V.  Hughes,  17  Wend.  (N.  Y.)  94,  97, 
■99;  Harker  v.  Anderson,  21  Wend. 
(N.  Y.)  375. 

Calling  in  and  Redeeming  Warrants, 
— Arkansas  Stat.  (Gould's  Dig.  925,  ch. 
147,  (j(j  58-60)  authorizing  the  county 
court  to  call  in  county  warrants;  to 
classify,  cancel  and  reissue  the  same;  to 
fix  a  time  when  they  should  be  presented, 
and  providing  that  the  holders  of  such 
scrip,  who  fail  to  present  it,  shall  be 
barred  from  collecting  —  held  consti- 
tutional. Parzel  v.  Barnes,  25  Ark. 
261 ;  Parzel  v.  Merchants'  Nat.  Bank, 
25  Ark.  272. 

A  publication  of  an  order  of  the 
county  court,  calling  in  county  war- 
rants for  redemption,  in  one  newspa- 
per, is  not  a  compliance  with  Mansf. 
Dig.  Ark.,  §  1148,  which  requires  such 
notice   to  be  published  in  ne-wspafers. 


A  failure  to  present  warrants  under 
such  notice  will  not  render  them  in- 
valid.    Lusk  V.  Perkins,  48  Ark.  238. 

3.  Bull  V.  Sims,  23  N.  Y.  570.  This 
was  an  action  against  the  defendant  as 
endorser  of  several  instruments  in  the 
following  words: 

",$50.  Warrant  No.  3360. 

"Treasury  Department, 
"Milwaukee,  August  ist,  1859. 
"The  treasurer  will,  on  or  before  the 
first  day  of  February  next,  pay  to  order 
of  E.  Sims  fifty  dollars,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum, 
from  the  date  hereof,  out  of  any  funds 
belonging  to  the  city  not  before  es- 
pecially tipprofriated;  the  same  hav- 
ing been  this  day  allowed  for  dredging, 
and  chargeable  to  general  city  funds. 
"H.  L.  Page,  Mayor, 
"R.  R.  Lynch,  Clerk."  • 
Said  Latt,  J.:  "The  instruments 
were,  therefore,  in  the  nature  of  ne- 
gotiable promissor}'  notes,  and  could 
be  treated  as  such.  Under  the  decision 
of  the  court  in  Fairchild  v.  Ogdens- 
burg  etc.  R.  Co.,  15  N.  Y.  337,  the  de- 
fendant was  properly  held  liable  as 
endorser."  Hodges  v.  Shuler,  22  N.Y. 
114;  Fairchild  v.  Ogdensburg  etc.  R. 
Co.,  15  N.  Y.  337;  Campbell  v.  Polk 
Co.,  3  Iowa  467.  Though  not  nego- 
tiable they  must  be  endorsed  when  in 
form  negotiable,  in  order  to  give  the 
assignee  the  legal  title.  Garvin  v. 
Wiswell,  83  111.  390. 

4.  Bull  V.  Sims,  23  N.  Y.  570. 

5.  Keller  v.  Hyde,  22  Cal.  460;  af- 
firming Dana  v.  San  Francisco,  19  Cal. 
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11.  Creditor  May  Refuse  to  Accept  Warrants. — There  is  no  ob- 
ligation resting  on  a  creditor  of  a  municipality  to  accept  a  war- 
rant on  the  treasury.  He  may  demand  payment  in  legal  currency, 
and,  in  case  of  refusal,  immediately  Bring  an  action  to  recover  it.^ 
In  California  it  is  held  that  a  contract  payable  in  warrants  is  in 
effect  a  contract  payable  in  money .^ 

12.  Right  of  Action  on  the  Original  Debt. — By  accepting  a  war- 
rant in  payment  and  parting  with  it,  the  payee  loses  his  right  of 
action  on  the  original  debt.  Such  payment  is  a  satisfaction  of 
the  amount  as  soon  as  the  warrant  is  delivered  and  accepted.* 
But  an  unpaid  warrant,  under  ordinary  circumstances,  is  not  an 
extinguishment  of  the  original  debt,  and  the  holder  may  abandon 
the  warrant  and  sue  on  his  original  cause  of  action.'*       , 

13.  Scrip  Intended  to  Circulate  as  Money. — Scrip  or  warrants 
issued  and  intended  to  circulate  as  money  are  void.*  And  war- 
rants issued  to  workmen  in  payment  of  a  bill  for  engraving  such 
illegal  scrip  cannot  be  enforced.®  While  there  is  no  liability  on 
scrip  issued  to  circulate  as  money,'  a  city  will  not  be  released  by 
the  mere  fact  that  the  members  of  the  city  council  may  have  con- 
templated, at  the  time  of  voting,  that  the  scrip  might  or  would 


486;  Kreutz  v.  Livingston,  15  Cal.  344. 
See  Smeltzer  v.  White,  92  U.  S.  390. 

If  a  pavee  of  municipal  certificates 
delivers  them  endorsed  in  blank,  and 
gives  no  notice  of  any  claiin  he  inay 
have,  notwithstanding  the  transfer,  and 
the  municipality  pays  them  to  the 
transferree,  it  is  released  from  further 
liability.  Strong  v.  District  of  Co- 
lumbia, 4  Macke}'  (D.  C.)  242. 

1.  Benson  v.  Carmel,  8  Me.  no; 
Willey  w.  Greenfield,  30  Me.  452;  State 
V.  Pillsbury,  30  La.  An.  705. 

Might  accept  city  scrip  at  his  elec- 
tion under  Iowa  Code  1851,  §  1896; 
State  V.  Davenport,  12  Iowa  335;  Porter 
V.  Thompson,  22  Iowa  391. 

2.  Babcock  v.  Goodrich,  47  Cal. 
488. 

3.  Dalrymple  v.   Whitington,  26  Vt. 

345- 

4.  Paddock  v.  Symonds,  11  Barb.  (N. 
Y.)  117.  In  this  case  certain  goods 
were  sold  to  the  superintendent  of  the 
poor  upon  an  agreement  that  it  vvas  to 
be  a  cash  sale.  The  superintendent 
gave  the  vendor  an  order  upon  the 
'treasurer  of  the  county  for  the  amount, 
which,  upon  presentment,  was  refused 
payment  for  want  of  funds.  It  was 
held  that  the  vendor  was  remitted 
to  his  original  right  of  action  against 
the  superintendent,  and  might  recover 
the  value  of  the  supplies. 

In  Dyer  v.  Covington  Township,  ig 
Pa.  St.  200,  LowRiE,  J.,  said:  "If  there 


be  no  funds  on  hand  the  orders  are  not 
paid;  but  this  is  not  necessarily  a  breach 
even  of  the  original  contract  on  which 
the  orders  were  given,  for  they  may  be 
issued  in  advance  of  the  time  of  pay- 
ment agreed  upon.  They  are  not  or 
should  not  be  intended  for  circulation, 
but  for  immediate  presentation.  If 
there  be  no  funds,  what  then  ?  Simply 
that  the  original  debt  or  cause  of  action 
remains  unsatisfied.  If  he  sues  upon 
that  or  is  undulj'  delayed  upon  it,  he 
gets  interest  as  in  other  cases.  See 
Warner  v.  Nobleborough,  2  Me.  121; 
s.  c,  II  Am.  Dec.  48;  Benson  v.  Car- 
mal,  8  Me.  no,  112;  Goldschmidt  v. 
New  Orleans.  5  La.  An.  436;  Short 
V.  Mayor  etc.  of  New  Orleans,  4  La. 
An.  281.  In  Allison  t».  Juniata  Co., 
50  Pa.  St.  351,  it  was  held  that  the  suit 
must  be  upon  the  original  claim. 

5.  Lindsa;;  v.  Rottaken,  32  Ark.  619, 
Jones  V.  Little  Rock,  25  Ark.  301; 
Merchants'  Nat.  Bank  v.  Little  Rock, 
S  Dill.  (U.  S.)  299;  s.  c,  98  U.  S.  308; 
Dively  v.  Cedar  Falls,  21  Iowa  565. 
See  Baltimore  etc.  R.  Co.  v.  Faunce,  6 
Gill  (Md.)  52. 

6.  Cheeney  w.Town  ofBrookfield,  60 
Mo.  53. 

7.  Thomas  v.  Richmond,  12  Wall. 
(U.  S.)  349;  Alleghany  City  v.  Mc- 
Clurkan,  14  Pa.  St.  81;  Miller  v. 
Lynchburg,  20  Gratt.  (Va.)  330; 
Cheeney  v.  Town  of  Brookfield,  60 
Mo.  S3. 
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become  a  convenient  circulating  medium.  Nor  by  the  further 
fact  that  the  scrip  was  actually  used  by  individuals  and  the  com- 
munity as  a  circulating  medium.  The  rule  was  never  intended 
to  reach  such  cases,  or  it  would,  in  times  of  financial  trouble,  ren- 
der illegal  the  warrants  of  almost  every  city,  county  and  town  in 
the  land.* 

Where  a  city  issued  illegal  scrip,  and  with  it  paid  the  bona  fide 
•creditors  of  the  city,  but  afterwards  called  it  in  and  acknowledged 
the  indebtedness  by  issuing  therefor  new  and  valid  obligations, 
it  was  held  liable  on  the  new  promise.  On  appeal  to  the  Su- 
preme Court  of  the  United  States,*  Mr.  Justice  Hunt  said, 
that,  by  taking  up  the  illegal  obligations,  the  city  in  effect  said  : 
We  will  purge  the  transaction  of  its  illegality.  We  had  the 
authority  to  accept  from  you,  in  satisfaction  of  amounts  received 
bj'  us  for  legitimate  purposes,  the  sums  in  question.  We  did  so 
receive  and  expend  for  legitimate  purposes.  We  erred  in  mak- 
ing a  payment  to  you  in  an  objectionable  form.  We  now  pay 
our  just  and  lawful  debts  by  cancelling  the  bank  notes  issued  by 
us  and  delivering  to  you  obligations  in  the  form  of  bonds,  to 
which  form  there  is  no  iegal  objection." 

14.  Payable  Out  of  a  Particular  Fund. — A  warrant  in  payment  of 
a  claim  by  law  made  payable  out  of  a  particular  or  special  fund, 
should  be  drawn  on  that  fund.  If  made  payable  out  of  the 
treasurygenerally,  it  creates  no  valid  claim  against  the  corporation.* 

A  warrant  containing  the  words,"  charge  the  same  to  the  ac- 

1.  Dively  v.  Cedar  Falls,  27  Iowa  Clark  v.  Des  Moines,  19  Iowa  igg,  per 
227;  21  Iowa  565.  Dillon,  J.;  Pease  v.  Cornish,  19  Me. 

2.  Little  Rock  v.  Merchants'  Nat.  191;  Campbell  w.  Polk  Co.,  3lowa  467; 
Bank,  gS  U.  S.  308;  s.  c,  5  Dill.  (U.  Union  Co.  ■».  Mason, gind. 97;  Ba_verque 
S.)  290.  See  also  Sj'kes  v.  Laifer^',  27  v.  San  Francisco,  i  McAU.  (tl.  S.)  175; 
Ark.  407.  Bull  V.  Sims,  23  N.  Y.  570;   Montague 

3.  Campbell  v.   Polk  Co.    Court,  76  v.  Horton,  12  Wis.  597. 

Mo.  57.  Said  Ray,  J.:  "The  principle  An  order  made  payable  out  of  the 
involved  in  the  case  of  Pettis  Co.  v.  fund  "for  jail  purposes"  is  payable 
Kingsbury,  17  Mo.  479;  Campbell  v.  out  of  the  general  countj'  fund.  Mon- 
Polk  Co.,  49  Mo.  214;  Moody  v.  Cass  tague  v.  Horton,  12  Wis.  597. 
Co.,  74  Mo.  307,  is  decisive  of  this  case.  A  county  treasurer  cannot  be  com- 
The  principle  of  all  these  cases  is,  pelled  by  mandainus  to  pay  on  war- 
that  in  suits  against  the  county,  or  war-  rants  more  money  than  is  in  the  fund 
rants  payable  out  of  a  special  fund,  such  on  which  they  are  drawn.  A  judgment 
as  was  the  case  in  said  suits,  the  holder  ordering  him  to  pay  the  warrants  out  of 
could  only  look  to  that  particular  fund,  money  that  might  thereafter  come  into 
and  ,could  not  compel  the  county  to  his  hands  is  erroneous.  Daj'  v.  Callow, 
pay  such  warrants  out  of  its  own  proper  39  Cal.  593. 

funds."     Boro  v.   Phillips   Co.,  4   Dill.  Unless  the  law  requires  that  a  certain 

(U.  S.)  216,  223;  Campbell  ei.  Polk  Co.,  claim   shall   be   paid   out  of  a  certain 

49  Mo.  214;  McCuUough  V.  Mayor  etc.  fund,  the  validity  of  a  warrant  will  not 

of  Brooklyn,  23  Wend.  (N.  Y.)  458;  Tip-  be  affected  because  it  is  drawn  upon  an 

pecanoe  Co.  v.  Cox,  6  Ind.  403;  People  improper  fund.     Warren  Co.  v.  Klein, 

V.  Wood,  71  N.  Y.  371.  51  Miss.  807. 

The  same  distinction  appUes  as  "be-  The  repeal  of  Alabama  act  of    1S70, 

tween  bills  drawn  payable  out  of  a  par-  which    had     con.solidated     the    differ- 

ticular  fund   and  those  that  are  simply  ent  funds  of  a  county,  did  not  affect  the 

chargeable  to   a   particular    account."  rights   of  a  holder  of  warrants  drawn 
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count  of  Union  Avenue,"  is  payable  out  of  a  particular  fund,  and 
is  not  a  claim  against  the  corporation.  "  These  warrants,"  said 
BroNSON,  C.  J.,  "were  sealed  instruments,  and  cannot,  therefore, 
be  deemed  bills  of  exchange  ;  and,  besides,  they  are  not  payable 
generally,  but  only  out  of  a  particular  fund,  which  never  had  any 
existence.  They  contain  no  words  of  contract ;  and  I  cannot  see 
how  it  is  possible  to  maintain  debt,  or  any  other  action  upon 
them."i 

But  a  warrant  which  provides  that  the  sum  therein  named 
shall  be  paid  "  out  of  any  money  not  otherwise  appropriated  "  is 
payable  unconditionally.  Such  words  are  to  be  interpreted  as 
meaning  that  it  shall  not  be  paid  out  of  any  of  the  particular 
funds,  such  as  the  school  fund  or  road  fund.* 

The  clause,  "  it  being  for  the  appropriate  part  of  the  surplus 
revenue  fund,"  in  a  warrant,  designates  the  purpose,  the  consider- 
ation, or  source  of  reimbursement  and  not  the  particular  fund 
from  which  it  is  payable.^ 

The  holder  of  a  warrant  payable  out  of  the  "road  and  canal 
fund  "  must  look  to  that  fund  only  for  payment.  Nor  is  the 
liability  of  the  county  on  such  warrants  altered  by  the  diversion 


-while  the  funds  were  consolidated. 
Scruggs  V.  Underwood,  54  Ala. 
186. 

Persons  who  took  the  Chicago  certifi- 
cates of  1S77,  took  their  chance  of  col- 
lecting them  out  of  the  special  fund  out 
of  which  they  were  hy  their  terms  pay- 
able. Fuller  V.  Heath,  i  111.  App. 
118. 

1.  Lake  v.  Williamsburgh,  4  Den.  (N. 
Y.)  520;  distinguished  from  Keller  v. 
Mayor  etc.  of  Brooklyn,  4  Hill  (N.  Y.) 
263.  See  McCullough  v.  iSIayor  etc.  of 
Brooklyn,  23  Wend.  (N.  Y.")  458;  Ar- 
genti  V.  San  Francisco,  16  Cal.  255; 
Martin  v.  San  Francisco,  16  Cal.  285; 
Steel  V.  Davis  Co.,  2  G.  Greene  (Iowa) 
469. 

Under  Rev.  St.  Mo.,  §  5370,  the 
treasurer  is  required  to  keep  a  record  of 
all  warrants  presented  for  payment  etc. 
"All  warrants  so  presented  shall  be 
paid  out  of  the  funds  mentioned  in  such 
warrants,  and  in  the  order  in  which 
they  shall  be  presented  for  payment; 
provided,  however,  that  no  warrant 
issued  on  account  of  any  debt  incurred 
by  any  county  other  than  those  issued 
on  account  of.  ordinary  and  usual  ex- 
penses of  the  countj',  shall  be  paid  until 
all  warrants  issued  for  money  due  from 
the  county  on  account  of  services  that 
are  usual,  and  for  all  expenses  neces- 
sary to  maintain  the  count}'  or- 
ganization    for    any    one    year,    have 


been  iuWy  paid  and  liquidated." 
Warrants  to  pay  railroad  aid  bonds 
cannot  be  paid  out  of  the  ordinary 
funds  of  the  county  until  all  necessary 
county  expenses  are  paid.  State  v. 
Trammel  (Mo.),  11  S.  W.  Rep. 
748. 

Mo.  Act  1865,  p.  86,  ^  13,  held  not  in- 
consistent witfi  Rev.  St.  Mo.,  §  5370, 
requiring  all  warrants  to  be  presented 
and  registered  for  payment  and  paid 
out  of  the  funds  mentioned  in  such 
warrants  in  the  order  of  presentment. 
Morrow  v.  Surber,  97  Mo.  155. 

Where  the  county  treasurer  gave  an 
order  to  the  county  auditor  for  money 
due  as  interest  on  the  Chickasaw  school 
fund,  A,  who  received  the  treasurer's 
warrants  for  it,'  and  deposited  in  bank  as 
collateral  to  secure  his  own  indebted- 
ness, was  held  to  be  the  agent  of  the 
county  treasurer.  The  funds  still  be- 
longed to  the  county,  and  the  bank  had 
notice  of  the  fact  from  the  recital  in  the 
warrants  that  they  were  issued  on  "ac- 
count of  interest  on  Chickasaw  school 
fund."  Ison  v.  First  Nat.  Bank,  52 
Miss.  902. 

2.  Campbell  v.  Polk  Co.,  3  Iowa  467, 
overruling  so  far.  Brown  v.  Johnson 
Co.,  I  Greene  (Iowa)  486.  Right  to 
restrain  auditor  from  issuing  warrants 
on  certain  fund.  See  Webster  v.  Fish, 
5  Nev,   151. 

3.  Pease  v.  Cornish,  19  Me.  191. 
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of  the  fund  by  the  county  or  by  legislative  enactment,  unless  it 
appears  that  the  county  actually  received  some  portion  of  the 
fund  which  was  not  faithfully  applied,  as  it  should  have  been,  to 
the  payment  of  the  warrant.* 

15.  Interest  on  Warrants. — Interest  is  the  creature  of  statute. 
If  not  authorized  by  statute,  it  cannot  be  recovered.**  This  is 
true  of  municipal  as  well  as  private  indebtedness.^ 

The  holder  of  a  warrant  cannot  recover  interest  thereon  after 
demand  and  nonpayment  for  want  of  funds.*  Some  authorities 
which  hold  such  instruments  to  be  negotiable  paper  allow  interest 
after  dishonor.* 

Where  an  ordinance  provides  for  interest  on  warrants  upon 
which  payment  has  been  refused  by  reason  of  want  of  funds,  the 
liability  of  the  city  is  not  affected  by  the  repeal  of  the  ordinance.** 

The  general  rule  is  that  if  the  holder  retains  the  warrant  after 
a  refusal  to  pay,  "  he  shows  an  intention  to  take  the  chance  of 
funds  coming  into  the  treasury,  and  to  accept  what  alone  the 
•reasurer  can  pay,  and  that  is  the  face  of  the  order.  Where  he 
sues  upon  the  orders  the  same  result  follows.  Reclaims  in  court 
what  the  treasurer  would  have  paid  on  the  orders — that  is,  the 
principal  without  interest."'' 

In  Tennessee  it  is  held  that  interest  may  be  allowed  as  damages, 
although  the  warrants  are  neither  negotiable  nor  interest  bearing.^ 

Coupons  on  warrants  draw  interest.** 

The  rule  is  well  settled  in  Illinois  that  it   is  not  within   the 

1.  Kingsberry  v.  Pettis  Co.,  4S  Mo.  7.  Dj'er  v.  Covington  Township,  19 
207.  Pa.  St.  200;  Allison  i>.  Juniata  Co.,  50 

2.  Peking.  Reynolds,  31  111.  532;  s.  c.  Pa.  St.  351;  Com.  v.  Philadelphia  Co., 
83  Am.  Dec.  244.             '  4  S.  &  R.  (Pa.)  126. 

3.  Langdon  ^'.  Castleton,  30  Vt.  285;  8.  Gibson  Co.  v.  Rains,  11  Lea 
Leavenworth  Co.  v.  Keller,  6  Kan.  (Tenn.)  20.  As  to  effect  of  interest 
510;  Warren  Co.  v.  Klein,  51  Miss,  clause  on  warrant  issued  under  Legis- 
807.  lative  Fund  act  (Nev.   St.   1869J,   see 

4.  Camp  V.  Knox  Co.,  3  Lea  (Tenn.)  State  v.  Parkinson,  5  Nev.  15. 

199;  Hall  V.  Jackson  Co.,  95  111.  353;  9.  Rogers  v.  Lea  Co.,  i  Dill.  (U.  S.) 
Scranton  v.  Hyde  Park  Gas  Co.,  102  530.  See  Evansville  etc.  Co.  v.  Evans- 
Pa.  St.  382.  The  fact  that  the  county  ville,  I5lnd.  395;  Pruyn  v.  Milwaukee, 
board  ordered  a.certain  warrant  issued  18  Wis.  386;  Hollingswortht).  Detroit,  3 
with  the  interest  clause  cannot  be  McLean  (U.  S.)  472.  Where  interest  is 
shown  by  parol  evidence.  Hall  v.  allowed  on  warrants,  it  will  not  begin  to 
Jackson  Co.,  9.1;  111.  353.  run  until  presentinent.     State  v.  Trus- 

5.  Leavenworth  Co.  v.  Keller,  2  tees,  61  Mo.  155;  Skinner  w.  Platte  Co., 
Kan.  51S.  22  Mo.  437.     In  Pekin  v.  Reynolds,  31 

Where  the  board  of  county  commis-  111.  529;  s.  c,  83  Am.  Dec.  244,  it  is 
sioners  made  an  order  providing  for  a  held  that  interest  on  coupons  cannot  be 
donation  to  a  college,  payable  in  five  recovered  in  the  absence  of  a  special 
installments  without  interest,  it  was  held  agreement  to  that  effect.  If  such  in- 
that  if  warrants  were  issued  and  not  struraent  could  in  any- event  draw  in- 
paid  when  due  they  should  draw  inter-  terest  without  an  express  agreement,  it 
est  like  any  other  county  orders  not  could  only  be  after  a  proper  demand  of 
paid  for  want  of  funds.  Markz  f.  Pur-  payment, 
due  University',  37  Ind.  155.  A  county  order  draws  interest  from 

6.  Scranton  v.  Hyde  Park  Gas.  Co.,  the  time  of  presentment.  Brown  v. 
102  Pa.  St.  382.  Johnson  Co.,  i  Greene  (Iowa)  486. 
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power  of  a  county  to  allow  or  pay  interest  on  common  county 
orders  issued  for  current  expenses.' 

In  Missouri,  a  statute  providing  generally  that  creditors  shall 
receive  six  per  cent,  per  annum,  applies  to  counties  as  well  as 
to  individuals.* 

A  city  cannot  stop  interest  by  advertising  that,  after  a  certain 
date,  interest  will  cease  on  warrants  not  presented.  It  cannot  set 
up,  in  bar  of  an  action  for  a  debt, that  it  was  once  willing  and  able 
to  pay  it.3 

16.  Right  to  Enjoin  Issue  of  Illegal  Warrants. — In  Tennessee,  a  tax 
payer  has  been  allowed  to  enjoin  the  issue  of  illegal  warrants.'* 
But  in  Arkansas,  an  injunction  was  refused.^ 

17.  Lost  Warrants. — A  city  may  legally  issue  new  scrip  to  take 
the  place  of  that  destroyed  by  fire  after  issue.® 

18.  Order  of  Payment. — The  payment  of  outstanding  registered 
warrants  cannot  be  postponed  in  favor  of  warrants  issued  for  cur- 
rent expenses.'' 


1.  Hall  V.  Jackson,  95  III.  352;  Har- 
din Co.  V.  McFarland,  82  111.  138. 
Nor  does  the  fact  that  a  warrant  con- 
tains a  clause  for  the  payment  of  inter- 
est estop  the  county  from  setting  up  the 
defence  of  ultra  vires  in  an  action  for 

'the  interest.  Hall  v.  Jackson  Co.,  95 
111.  352.  But  s'ee  Read  v.  ButFalo,  74  N. 
Y.  463  for  different  rule. 

2.  State  V.  Trustees,  61   Mo.  155. 

3.  Read  v.  Buffalo,  74  N.  Y.  436; 
Hummell  v.  Brown,  24  Pa.  St.  311; 
Rooney  v.  Dubuque  Co.,  44  Iowa  128. 

4.  Colburn  v.  Mayor  of  Chattanooga, 
17  Am.  L.  Reg.  191. 

5.  Jones  v.  Little  Rock,  25  Ark.  301. 
In  Catron  v.  Board  of  Commrs.  (N. 

M.)  21  Pac.  Rep.  60,  it  was  held  error  to 
sustain  a  demurrer  to  a  bill  in  equity' 
which  charged  that,  after  act  of  con- 
gress, July  30, 1886,  limiting  the  amount 
of  indebtedness  which  could  be  con- 
tracted by  any  county  in  any  territory, 
the  county  commissioners  issued  war- 
rants in  excess  of  such  limit,  dating 
such  warrants  so  that  they  would  appear 
to  have  been  issued  before  the  passage 
of  the  act,  and  that  the  commissioners 
threatened  to  issue  more  warrants,  and 
that  complainant  was  threatened  with 
a  sale  of  his  property  to  pay  taxes  to 
meet  the  interest  on  such  warrants. 

Tax-payer  may  restrain  issue  of  Illi- 
nois capital  commission  vouchers  on  a 
void  contract.     Littler  t*.  Jayne,  124  111. 

123- 

A  court  of  eqliity  will,  on  the  com- 
plaint of  a  taxpayer,  enjoin  the  pay- 
ment of  and  will  cancel  countv  war- 


rants illegally  drawn  on  the  treasurer 
by  order  of  the  board  of  supervisors. 
Andrews  v.  Pratt,  44  Cal.  309. 

6.  Craig  v.  Chicot  Co.,  40  Ark.  233. 
The  issue  of  a  duplicate  warrant  in 

place  of  one  at  the  time  believed  to  be 
lost,  but  which  was  subsequently  found, 
is  not  an  admissioh  or  recognition  of 
the  validity  of  the  original.  Royster  v. 
Granville  Co.,  98  N.  Car.  148. 

7.  People  V.  Austin,  11  Colo.  134. 
Counties   at  all  times  have  power  to 

so  adjust  their  affairs  that  valid  war- 
rants may  issue  in  payment  of  current 
expenses.     People  v.  May,  9  Colo.  404. 

Money  paid  on  warrants  out  of  their 
order,  through  false  representations 
knowingly  made  to  a  clerk  whereby  he 
was  misled,  ma3'  be  recovered  in  an  ac- 
tion by  the  county  treasurer.  Morrow 
V.  Surber,  97  Mo.  155. 

The  income  of  each  year  must  be 
used  to  pay  the  debts  of  that  year. 
Construction  of  section  77  of  County 
Government  Act  and  Const.  Cal.,  art. 
II,  (j  18;  Shaw  V.  Statler  (Cal.),  15 
Pac.  Rep.  833. 

As  to  order  of  payment  of  warrants- 
under  California  Act  1855,  see  McCall 
V.  Harris,  6  Cal.  281. 

If  the  act  which  creates  the  office  of 
county  treasurer  provides  that  warrants- 
drawn  on  the  treasury  shall  be  paid  in 
the  order  of  their  registration,  this  or- 
der of  payment  cannot  be  changed  by 
the  supervisors.  Lafarge  v.  Magee,  6 
Cal.  285. 

Under  the  act  concerning  county 
treasurers  of  March  22nd,  J850,  a  party 
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19.  Power  to  Discount  Warrants. — A  municipal  corporation  can- 
not, without  express  power,  discount  its  warrants  so  as  to  make 
them  equivalent  to  cash,  nor  issue  warrants  for  an  amount  greater 
than  is  actually  due  the  claimant.  As  to  the  excess,  they  are  void, 
the  holder  is  but  the  equitable  assignee  of  the  payee. ^ 

20.  Reissue  After  Payment. — When  warrants  are  once  paid  they 
cannot  be  again  put  into  circulation  so  as  to  bind  the  municipality. 
^'  It  is  conceded  that  they  had  been  received  by  the  collectors 
in  payment  of  taxes  due  to  the  city.  As  evidence  of  indebted- 
ness they  were  functus  officio;  they  were  paid  apd  satisfied ;  they 
ceased  to  have  any  validity ;  they  could  not  be  reissued  without 
the  consent  of  the  council."^  They  cannot  again  become  valid  in 
the  hands  of  innocent  purchasers.*  When  a  county  treasurer, 
who,  by  law,  is  forbidden  to  buy  or  sell  or  in  any  manner  deal 
in  county  warrants,  on  payment  of  a  county  warrant,  neglects 
to  cancel  it,  but  marks  it  "  not  paid  for  want  of  funds,"  and  puts 
it  into  circulation,  a  subsequent  holder,  though  he  purchase  for 
value  and  in^good  faith,  cannot  sue  the  sureties  on  the  treasurer's 
official  bond  for  alleged  malfeasance  in  office.* 

,  21.  When  Suit  May  be  Brought. — When  a  municipal  warrant  is 
legally  issued,  it  is  due  immediately  upon  presentation,  and  if  not 
paid,  the  holder  may  proceed  to  enforce  it.^ 

In  a  leading  case  in  lowa,^  ]V'DG^  Dillon  said  :  "There  is  noth- 


who  registers  his  warrants  becomes  a 
preferred  creditor,  and  is  to  be  paid  as 
soon  as  tliere  are  sufficient  funds  in  the 
treasury  and  all  prior  registered  war- 
rants are  paid.  Taylor  v.  Brooks,  5 
Cal.  332. 

1.  Shirk  V.  Pulaski  Co.,  4  Dill.  (U. 
S.)  209;  Goyne  v.  Ashley  Co.,  31  Ark. 
S52.  See  Gantt's  St.,  §  552;  Clark  v. 
Des  Moines,  19  Iowa  199;  Bauer  v. 
Franklin  Co.,  51  Mo.  205. 

In  Foster  v.  Coleman,  10  Cal.  279,  it 
was  held  that  a  new  warrant  could  be 
issued  for  the  correct  amount. 

The  excess  constitutes  usury.  Dan- 
ville V.  Sutherlin,  20  Gratt.  (Va.)  555; 
Lynchburg  v.  Norvell,  20  Gratt.  (Va.) 
601. 

Where  a  municipality  paid  its  debts 
in  warrants,  which  the  payee  sold  at  a 
discount,  it  is  not  liable  for  the  loss  to 
the  holder.  Morgan  v.  District  of 
Columbia,  19  Ct.  of  CI.  156;  Looney  v. 
District  of  Columbia,  19  Ct.  of  CI.  230; 
Crawford  Co.  -v.  Wilson,  7  Ark.  214; 
State  V.  Wilson,  71  Tex.  291. 

Tlie  language  "dollar  for  dollar,  ac- 
cording to  the  legal  or  ordinary  com- 
pensation," is  not  a  restriction  to  the 
standard  of  cash  prices.  The  board 
may  make  allowances  upon  the  basis  of 


credit  prices  if  the  issuance  of  warrants 
is  in  anticipation  of  taxes  to  be  col- 
lected. Warren  Co.  v.  Klein,  51  Miss. 
807. 

2.  Mayor  etc.  of  Nashville  v.  Ray,  19 
Wall.  (U.  S.)  468. 

3.  Chemung  Canal  Bank  v.  Che- 
mung Co.,  5  Den.  (N.  Y.)  517;  Dis- 
trict of  Columbia  v.  Cornell,  130  U.  S. 
655;  s.  c,  26  Am.  &  Eng.  Corp.  Cas. 

"But  the  mere  fact  that  an  order  gets 
into  the  possession  of  a  collector  in 
payment  of  taxes  is  not  a  payment  of 
an  order,  unless  some  further  act  was 
done  evidential  of  that  intent."  Willey 
V.  Greenfield,  30  Me.  452. 

4.  McConnell  v.  Simpson,  36  Fed. 
Rep.  750. 

5.  Allison  V.  Juniata  Co.,  50  Pa.  St. 
353;  International  Bank  v.  Franklin 
Co.,  65  Mo,  105;  s.  V-.,  27  Am.  Rep.  261; 
Heals  V.  Evans,  10  Cal.  459  (statute 
providing  for  adjustment  of  indebted- 
ness of  Amador  and  Calaveras  coun- 
ties). If  an  order  is  payable  out  of  a 
special  fund  it  is  not  due  until  the  fund 
is  created.  Brown  v.  Johnson  Co.,  i 
Greene  (Iowa)  486. 

6.  Clark  V.  Des  Moines,  10  Iowa 
199. 


1218 


Warrants 


MUNICIPAL  SECURITIES. 


and  Orders. 


ing  in  the  charter  which  favors  the  notion,  that  the  HabiHty  of  the 
city  'for  road  debts  is  conditioned  upon  the  existence  of  road 
funds  in  the  treasury.  For  road  debts  the  city  is  absolutely  and 
unconditionally  liable  as  other  debts.  This  liability  cannot  be 
-controlled  or  varied  by  the  form  in  which  warrants  may  be  drawn 
or  worded  by  the  municipal  officers."  A  county  warrant,  pay- 
able "  out  of  any  money  in  the  treasury  appropriated  for  county 
■expenditures,"  is  a  written  acknowledgment  of  indebtedness, 
and,  if  not  paid  when  presented,  may  be  sued  on  by  the  legal 
holder,  although  there  is  no  money  in  the  treasury.^ 
(  Nor  is  such  holder  bound  to  request  the  levy  of  a  tax  to  re- 
plenish the  treasury  before  bringing  suit.^ 

That  plaintiff  has  not  exhausted  all  the  statutory  modes  for 
obtaining  money  for  the  treasury  is  no  bar  to  his  action.^ 


1.  International  Bank  v.  Franklin 
Co.,  65  Mo.  105;  s.  c,  27  Am.  Rep.  261 ; 
overruling  Howell  v.  Reynolds  Co.,  51 
Mo.  154;  Terry  v.  Milwaukee,  15  Wis. 
490;  Savage  v.  Crawford  Co.,  10  Wis. 
44;  Markwell  v.  Waushara  Co.,  10  Wis. 
76;  Pelton  V.  Crawford  Co.,  10  Wis.  63; 
Packard  v.  Town  of  JSovina,  24  Wis.  382 ; 
Floyd  Co.  V.  Day,  19  Iowa  450;  Lyell 
V.  Lapeer  Co.,  6  McLean  (U.  S.)  446; 
Paddock  v.  Symonds,  11  Barb.  (N.  Y.) 
117;  Mills  Co.  Nat.  Bank  v.  Mills  Co., 
67  Iowa  697. 

2.  Mills  Co.  Nat.  Bank  v.  Mills  Co., 
-67  Iowa  697.  ^ucere  whether  the 
holder  can  mandamus  the  treasurer  and 
compel  him  to  pay  such  warrants  out 
of  the  general  fund? 

3.  Gibson  Co.  v.  Rains,  ii  Lea 
(Tenn.)  20. 

In  Terry  v.  Milwaukee,  15  Wis.  490, 
where  the  city  charter  gave  the  presi- 
dent and  secretary  of  the  school  board 
authority  to  draw  orders  on  the  city 
treasury,  pa3'able  out  of  the  school  fund, 
and  made  it  the  duty  of  the  treasurer 
to  pay  such  orders  out  of  the  school 
money  in  his  hands,  it  was  held  that 
such  orders  were  evidence  of  indebted- 
ness, upon  which,  if  payment  was  re- 
fused for  want  of  funds,  an  action  would 
at  once  lie  against  the  city.  "It  was 
also  contended,"  said  Cole,  J.,  "that 
the  orders  drawn  by  the  officers  of  the 
school  board  did  not  constitute  any 
debt  or  create  any  liability  against  the 
city  upon  which  an  action  at  law  could 
be  maintained,  because,  it  is  said,  that 
the  city  i.s  but  a  mere  trustee  of  the 
school  fund  for  the  purpose  of  disburse- 
ment and  safekeeping,  and  when  it 
applies  that  fund  in  payment  of  the 
•orders   drawn  by   the    officers   of   the 


school  board,  its  duty  and  liability  in 
the  premises  cease.  The  holder  of  these 
prders,  it  is  claimed,  stands  in  precisely 
the  same  relation  to  the  city  that  the 
holder  of  a  check  upon  a  bank,  drawn 
by  a  party  having  no  funds  in  the  bank, 
does  in  respect  to  the  bank  upon  which 
it  is  drawn.  It  appears  to  us  that  this 
is  an  erroneous  view  of  the  subject. 
The  orders  drawn  by  the  officers  of  the 
school  board,  are  as  much  evidence  of 
the  indebtedness  against  the  city  as  an 
order  drawn  by  the  mayor  and  clerk 
would  be.  It  is  quite  true  that  the  law 
provides  that  the  school  fund  shall  be 
exclusively  applied  to  the  payment  of 
the  teachers'  salaries  and  the  other 
necessary  current  expenses  of  the  public 
schools;  but  suppose  the  fund  is  in- 
adequate and  insufficient  to  meet  these 
expenses  and  discharge  the  orders  of 
the  school  board,  is  there  no  remedy 
against  the  city?  We  have  no  doubt 
about  the  liability  of  the  city  on  these 
school  orders.  And  it  is  the  duty  of 
the  city  authorities  to  raise  money  to 
pay  them,  as  much  as  to  discharge  any 
other  just  indebtedness  against  them. 
If  the  city  authorities  neglect  to  ex- 
ercise this  power,  or  fail  to  levy  and 
collect  a  revenue  sufficient  to  meet  its 
indebtedness,  this  is  no  reason  why  it 
should  be  relieved  from  all  liability  to 
those  who  have  just  claims  against  it 
for  teaching  its  public  schools.  It 
seems  to  us  that  there  can  be  no  doubt 
about  the  correctness  of  these  princi- 
ples of  law." 

In  an  action  on  a  county  warrant 
drawn  payable  "out  of  any  money  in 
the  county  treasury  not  otherwise  ap- 
propriated," the  plaintiff  may  recover 
without  either  alleging  or  proving  the 
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In  Nebraska,  a  petition  alleging  the  issue  and  nonpayment  of 
a  county  warrant,  without  alleging  that  there  is  money  in  the 
treasury  for  its  payment,  will  be  dismissed  without  predjudice. 
It  is  said  that  "  Whoever  deals  with  a  county  and  takes,  in  pay- 
ment of  his  demand,  a  warrant  of  the  character  of  these,  no  time 
of  payment  being  fixed,  does  so  under  an  implied  agreement 
that  if  there  be  no  funds  in  the  treasury  out  of  which  it  can  be 
satisfied,  he  will  wait  until  the  money  can  be  raised  in  the  ordi- 
nary mode  of  collecting  such  revenue. "^ 

22.  Defences  to  Actions  on  Warrants — {a)  In  General. — When 
an  officer  has  general  authority  to  issue  warrants,  a  consideration 
will  be  presumed,  and  any  defence  must  be  pleaded  and  proved.^ 

A  bill  in  equity  to  have  illegally  issued  warrants  delivered  up 
and  cancelled  will  be  sustainec}.** 

The  fact  that  an  account  is  allowed  by  a  county  board  does  not 
bar  a  defence  to  a  warrant  issued  thereon.  A  settlement  of  an 
account  by  a  county  board  is  not  more  sacred  than  a  settlement 
between  individuals.* 


existence  of  an3'  fund  to  pay  with.  It 
simply  means  that  the  warrant  is  to  be 
paid  out  of  any  special  fund.  Campbell 
V.  Polk  Co.,  3  Iowa  467,  overruling  so 
far,  Brown  v.  Johnson  Co.,  i  Greene 
(Iowa)  4S6. 

1.  Brewer  v.  Otoe  Co.,  i  Neb.  373; 
Cramer  v,  Sacramento,  18  Cal.  384. 

There  must  be  an  averment  that  the 
city  treasurer  had  funds,  or  that  he  en- 
dorsed the  order  "not  paid  for  want  of 
funds."  Connersville  v.  Connersville 
Hydraulic  Co.,  86  Ind.  1S4. 

2.  Floyd  Co.  V.  Day,  ig  Ind.  451. 
The   consideration   for  the  warrants 

must  be  a  valid  one.  It  is  a  valid  de- 
fence to  an  action  on  a  warrant  that  it 
was  issued  in  recognition  of  a  debt  con- 
tracted in  the  purchase  of  provisions 
for  the  maintenance  of  the  families  of 
soldiers  who  were  serving  in  the  con- 
federate arm^'.  Gray  v.  Latham,  84 
Ala.  546.  See  Clayton  v.  McWilliams, 
49  Miss.  311. 

3.  Pulaski  Co.  v.  Lincoln,  9  Ark.  320; 
Webster  Co.  v.  Taylor,  19  Iowa  117; 
Paris  Township  v.  Cherry,  8  Ohio  St. 
564;  Glastenbury  v.  McDorlald,  44  Vt. 

450- 

4.  Leavenworth  Co.  v.  Keller,  6  Kan. 
510.     See  Coleman  v.  Neal,  8  Ga.  560. 

In  Shirk  v.  Pulaski  Co.,  4  Dill.  (U.S.) 
209,  Dillon,  J.,  said:  "It  is  Insisted, 
however,  by  the  warrant  holders,  that 
the  auditing  of  claims  by  the  county 
court  or  by  its  predecessor,  the  board 
of  -  supervisors,  and  the  issuing  of  a 
warrant  for   the  amount  found  due  a 


claimant,  is  a  judicial  act  and  a  judicial 
determination  of  the  question  of  the 
county's  liability,  which  is  binding  on 
both  the  claimant  and  the  countv,  un- 
less reversed  on  appeal,  or  set  aside  in 
some  direct  manner;  and,  as  a  conse- 
quence, that  the  liability  of  the  countj' 
on  warrants,  or  the  consideration  there- 
for, cannot  be  enquired  into  collater- 
all3'  or  by  way  of  .defence  to  an  action 
on  the  warrants.  The  statute  of  this 
State  gives  the  county  court  power  to 
audit,  settle  and  direct  the  payment  of 
all  just  demands  against  the  county." 
(Gantt's  Digest,  section  595.)  The 
claimant  may  appeal  from  the  allow- 
ance or  refusal  to  allow,  but  it  has  been 
decided  that  the  county  cannot.  (Chicot 
Co.  V.  Tilghlman,  26  Ark.  461.)  Thei-e 
is  nothing  peculiar  in  the  legislation  of 
Arkansas  in  the  matter  of  auditing 
claims  and  issuing  warrants  therefor; 
and  it  has-been  decided  in  many  States, 
and  repeatedly,  that  such  settlements 
have  not  the  force  of  judicial  judg- 
ments, which  estop  or  conclude  either 
the  claimant  or  the  county.  Among 
the  many  cases  on  this  subject,  the  fol- 
lowing are  directly  in  point:  Webster 
Co.  V.  Taylor,  19  Iowa  117, 120,  and  cases 
cited;  Clark  v.  Des  Moines,  19  Iowa 
199;  Clark  V.  Polk  Co.,  19  Iowa  248; 
School  District  v.  Lombard,  2  Dill. 
(U.  S.)  493;  Leavenworth  Co.  v.  Keller, 
6  Kan.  510;  Goodnow  v.  Ramsey  Co., 
II  Minn.  31;  Dillon  on  Munic.  Corp., 
section  412,  and  cases  cited;  Mayor  etc. 
of  Nashville  v.  Ray,  19  Wall.  (U.  S.) 
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In  Mississippi,  all  claims  against  a  county  must  be  audited  and 
allowed  by  a  county  board,  known  as  the  police  board,  and  the 
county  cannot  be  sued  directly.  The  action  of  this  board  in 
allowing  claims  is  final  and  conclusive,  in  the  absence  of  fraud, 
so  long  as  unvacated  and  unreversed.^ 

And  it  was  held  that  the  defence  of  illegality  could  not  be 
made  upon  an  application  for  a  mandamus  to  enforce  a  levy  of 
taxes  for  its  payment.^  This  is  now  permitted  by  statute.^  The 
allowance  of  a  claim  and  issuing  a  warrant  has  the  effect  of  a 
judgment,  if  there  was  authority  to  issue  the  warrant,  but  if  the 
contract  was  invalid,  the  warrant  is  void.* 

_(b)  Paymext  and  Cancellation. — When  a  municipal  warrant 
is  presented  to  and  paid  by  the  proper  officer,  it  is  ipso  facto  extin- 
guished, and  if  reissued  or  again  put  in  circulation  after  such  offi- 
cer has  once  received  credit  for  it,  it  is  void  even  in  the  hands  of 
an  innocent  purchaser.^ 

When  payment  is  made  to  the  bearer  in  good  faith,  the  corpo- 
ration is  released  from  further  liability.® 

The  transfer  of  a  warrant  made  negotiable  by  statute,  divests 
the  payee  of  any  interest  in  it,  and  discharges  the  debtor  from 
any  obligation  to  the  payee.' 

The  receiving  of  a  town  order  by  the  collector  in  payment  of 
taxes  is  not  in  itself  a  payment  of  the  order.  There  must  be 
some  further  act  to  show  an  intention  to  extinguish.* 

46S,  477.  Many  more  cases  might  be  A  county  ma3'  set  up,  as  a  good  de- 
cited,  but  it  is  hardly  necessary.  The  fence  to  an  action  on  a  warrant,  that, 
true  rule  is  this:  Within  the  limits  of  when  the  warrant  was  issued  and  regis- 
their  power,  as  conferred  by  statute,  the  tered,  there  was  a  large  amount  of 
action  of  the  county  court,  in  determin-  warrants  already  issued  and  drawn  on 
ing  the  amount  due  a  creditor  of  the  the  fund  payable  before  defendant's 
county,  in  the  absence  of  fraud,  or,  warrant;  that  there  was  no  money  to 
perhaps,  mistake,  binds  the  county;  pay  the  same,  which  was  known  to  the 
but  the  county  court  cannot  bind  defendant;  that  by  reason  of  such  rep- 
the  county  by  ordering  a  claim  to  resentations,  one  of  plaintiff's  clerks 
be  paid,  which  is  not  made  a  county  was  induced  to  paj'  such  warrant. 
charge  by  statute,  or  by  allowing  more  Morrow  v.  Surber,  97  Mo.  155. 
than  the  statute  distinctly  limits,  or  by  5.  Chemung  Bank  v.  Chemung  Co., 
an  allowance  in  the  face  of  a  statutory  5  Den.  (X.  Y.)  517. 
prohibition.  Any  other  principle  would  6.  Sweet  v.  Carver  Co.,  16  INIinn. 
ruin  municipalities  and  counties;  and  106,  where  payment  was  made  after 
the  danger  which  would  result  from  it  maturity  without  knowledge  of  defect 
is  well  exemplified  in  this  case,  where  in  the  bearer's  title, 
ten  dollars  have  been  allowed  for  one,  7.  Crawford  Co.  v.  Wilson,  7  Ark. 
and  where,  it  is  said,  the  officers  of  the  214.  A  treasurer  cannot  be  compelled 
defendant  county  have  in  this  manner  to  pay  to  any  other  than  the  original 
issued  four  hundred  thousand  dollars  of  payee,  although  payable  to  bearer, 
warrants  within  a  few  years,  which  are  without  an  assignment  by  the  payee, 
yet  outstanding."  People  v.  Gray,  23  Cal.  125. 

1.  Carroll  W.Tishomingo  Co.,  28  Miss.  8.  Wiley  f.  Greenfield,  30  Me.  452. 
j8.  County    warrants    issued    since    the 

2.  Carroll -y.  Tishomingo  Co.,  28  Miss,  adoption  of  the  constitution  of  1814 
38.  for  liabilities   incurred   by  the   county 

3.  Warren  Co.  v.  Klein,  51  Miss.  807.     subsequent  to  that  date,  are  not  receiv- 
4.JeflFersonCo.t».Arreghi,54Miss.668.     able,  either  under  the  constitution  or 
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(c)  Statute  of  Limitations. — The  statute  of  limitations  is- 
generally  held  to  be  a  defence  to  an  action  on  a  municipal  war- 
rant.    But  it  does  not  begin  to  run  until  payment  is  refused.* 

{d)  Ultra  Vires. — As  a  means  of  protection  against  the 
abuses  incidental  to  municipal  administration,  it  is  necessary  that 
cities,  towns  and  counties  be  allowed  to  avail  themselves  of  the 
defence  of  ultra  vires.  Although  "  a  warrant  signed  by  the  proper 
ofificers  prima  facie  imports  validity  and  a  subsisting  cause  of 
action,  it  is  always  competent  for  a  municipal  corporation  even 
after  the  issuance  of  a  warrant  upon  the  treasury,  to  set  up  the 
defence  of  ultra  vires'"^ 

No  purchaser  can  recover  on  a  warrant  issued  ultra  vires  and 
known  by  the  original  holder  to  have  been  so  issued.^ 


the  statute,  in  payment  of  a  tax  levied 
to  pay  an  indebtedness  existing  at  the 
time  of  the  adoption  of  the  constitution. 
Laflin  v.  Watson,  32  Ark.  414. 

1.  Bibb  Co.  Court  v.  Orr,  13  Ga,  137. 
Clark  V.  Iowa  City,  20  Wall.  (U.  S.) 
583  (Coupons).  See  Carroll  -v.  Tish- 
omingo Co.,  28  Miss.  38;  De  Cordova 
V.  Galveston,  4  Tex.  470;  Baker  v. 
Johnson  Co.,  33  Iowa  151.  In  Ne- 
braska, municipal  warrants  affected  by 
the  statute  of  limitations.  Brewer  v. 
Otoe  Co.,  I  Neb.  373. 

Under  Mo.  Rev.  St.  1889,  §  3195,  pr6- 
viding  that  county  warrants  not  pre- 
sented within  five  years,  or,  being  pre- 
sented within  that  time  and  protested 
for  want  of  fuhds,  and  not  presented 
again  within  five  years  after  funds  shall 
have  been  set  apart  for  payment  there- 
of, shall  be  barred.  An  information 
showing  that  warrants  were  duly  issued 
and  presented  within  that  time,  and 
that  they  have  not  since  been  paid,  is 
good  on  demurrer,  though  more  than 
five  years  have  elapsed  since  their  pre- 
sentation, or  the  appropriation  of 
money  for  their  payment,  and  non- 
presentation  within  five  years  thereafter 
should  be  shown  by  plea. 

In  Belleville  Sav.  Bank  v.  Winslow, 
30  Fed.  Rep.  488,  Thayer,  J.,  said:  "In 
the  case  of  Logan  v.  Barton  Co.  Court, 
63  Mo.  336,  decided  bj'  the  supreme 
court  of  the  State  in  1876,  a  doubt  was 
expressed  whether  the  general  statute 
of  limitations  of  ten  years,  under  then 
existing  laws,  would  run  against  a 
county  warrant  until  there  was  money 
in  the  treasury  to  pay  it.  Subsequently, 
in  1877  and  1879,  the  legislature  passed 
the  laws  from  which  section  3195  is 
compiled — vide,  Sess.  Laws  Mo.  1877,  p. 
202,  §  5398;  2  Rev.  Stat.  Mo.  1879.  The 
section  above  cited  must,  therefore,  be 


regarded  as  the  law  prescribing  the 
limitation  applicable  to  county  war- 
rants; and  it  is  manifest  from  that 
section  that,  if  a  warrant  is  presented 
for  payment  within  the  five  3'ears  after 
it  is  issued,  and  is  not  paid  for  lack  oi 
funds,  but  is  duly  registered  by  the 
county  treasurer  as  required  by  section 
3193  Rev.  Stat.  Mo.  1S89,  the  statute  of 
limitations  will  not  begin  to  run  against 
such  a  warrant  until  such  time  there- 
after as  funds  have  bden  set  apart  for 
its  payment,  and  the  bar  of  the  statute 
will  not  be  completed  until  the  expira- 
tion of  five  years." 

In  Leach  v.  Wilson  Co.,  68  Tex.  353, 
the  countj'  commissioners'  court  passed 
an  order  that  all  warrants  not  registered 
under  a  certain  act  of  the  legislature 
should  not  be  paid;  and  it  was  held,  in 
an  action  brought  more  than  four  years 
after  such  order  on  a  warrant  issued 
before  the  order,  that,  in  the  absence  of 
any  knowledge  of  the  order  on  the 
part  of  the  plaintiff  from  any  source, 
the  statute  of  limitations  was  not  set 
in  operation  against  him. 

2.  Cheeney  v.  Town  of  Brookfield,  60 
Mo.  53;  Thomas  v.  Richmond,  12  Wall. 
(U.  S.)  349;  Marsh  v.  Fulton  Co.,  10 
Wall.  (U.  S.)  776;  Webster  Co.  v.  Tay- 
lor, 19  Iowa  117;  Clark  v.  Des  Moines, 
19  Iowa  199;  Halstead  v.  Mayor  etc.  of 
N.  Y.,  3  N.  Y.  430;  Boom  v.  Utica,  2 
Barb.  (N.  Y.)  104;  Leavenworth  Co.  v. 
Keller,  6  Kan.  510;  Hall  v.  Jackson  Co., 
95  111.  352.  See  Alleghany  City  v. 
McClurican,  14  Pa.  St.  81;  Underwood 
V.  Newport  Lyceum,  5  B.  Mon.  (Ky.) 
129;  s.  c,  41  Am.  Dec.  260.  And  com- 
ments on  these  cases  in  Cheeney  ■w. 
Town  of  Brookfield,  60  Mo.  531;  i 
Dillon  on  Mun.  Corp.,  section  457. 

3.  SalamancaTownshipt).  Jasper  Co. 
Bank,  22  Kan.  696. 
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Want  of  authority  is  always  a  defence.^ 

A  party  suing  on  a  warrant  must  show  that  the  law  has  been 
strictly  complied  with.^  The  authority  of  an  officer  issuing  a 
warrant  is  always  open  to  examination. ^ 

{e)  Usury. — In  an  action  on  a  municipal  warrant  the  corpora- 
tion may  avail  itself  of  the  defence  of  usury.* 

23.  Action  on  Warrants — {a)  By  Whom  Suit  May  be 
Brought. — As  a  general  rule,  the  holder  or  transferree  of  a  mu- 
nicipal warrant  may  bring  an  action  for  the  enforcement  of  the 
same  in  his  own  name.  Being  negotiable  in  form,  they  are  so  far 
impressed  with  the  character  of  negotiable  paper  that  the  title 
passes  by  endorsement.^  The  assignee  stands  in  no  better  posi- 
tion than  the  original  holder.® 

Another  class  of  cases  hold  that,  as  warrants  are  but  evidences 
of  indebtedness,  the  assignee  obtains  a  mere  equitable  title,  such 
as  he  would  take  from  the  assignment  of  an  ordinary  chose  in 
action.  He  cannot  maintain  an  action  in  his  own  name.''  In 
Pennsylvania,  it  was  at  one  time  held  that  a  city  could  pay  war- 


Eecital  in  a  warrant  that  it  was  issued 
pursuant  to  a  resolution  of  the  board 
does  not  bind  the  county,  if,  in  fact,  the 
warrant  was  issued  by  the  treasurer 
without  authority.  First  Nat.  Bank  v. 
Saratoga  Co.,  io6  N.Y.  488. 

1.  Sault  Ste.  Marie  v.  Van  Dusen,  40 
Mich.  429;  Jefferson  Co.  i-.  Arrighi,  54 
Miss.  668;  Nash  I;.  St.  Paul,  11  Minn. 
174;  Warren  Co.  v.  Klein,  51  Mo. 
807. 

2.  East  Union  Township  v.  Rj^an,  86 
Pa.  St.  459,  See  Hubbard  v.  Town  of 
Lyndon,  28  Wis.  674.  That  warrants 
are  issued  in  violation  of  penal  law  will 
not  alone  release  the  city  from  liability. 
Black  V.  Cohen,  52  Ga.  621. 

3.  Taft  V.  Pittsford,  28  Vt.  286;  First 
Nat.  Bank  v.  Saratoga  Co.,  106  N.  Y. 
488;  People  ti.  Klokke,  92  111.  134;  Jeffer- 
son V.  Arrighi,  54  Miss.  668. 

Where  a  county  board  of  supervisors 
allowed  a  tax  collector's  account,  and 
the  auditor  drew  his  warrant  on  the 
treasury  for  the  same,  which  was  as- 
signed to  the  defendant,  who  was  a 
bona  fide  purchaser,  it  was  held  that 
the  county  could  not  in  equity  cancel 
the  warrant  on  the  ground  of  fraud  in 
the  collector's  accounts,  and  its  allow- 
ance by  the  board  through  mistake  and 
ignorance  of  the  facts.  The  county  could 
not  avoid  the  consequences  of  the  acts 
of  the  supervisors  as  long  as  they 
acted  within  the  scope  of  their 
duty.  El  Dorado  Co.  v.  Elstner,  18 
Cal.  144. 


4.  Clark  v.  Des  Moines,  19  Iowa  199; 
Danville  v.  Sutherlin,  20  Gratt.  (Va.) 
1555;  Lynchbvirg  v.  Norvell,  20  Gratt. 
(Va.)  601. 

5.  Kelley  v.  Mayor  etc.  of  Brooklyn, 
4  Hill  (N.  Y.)  265;  Emery  v.  Maria- 
ville,  56  Me.  315;  Sturtevant  v.  Liberty, 
46  Me.  459;  Great  Falls  Bank  v.  Farm- 
ington,  41  N.  H.  32;  Andover  v.  Graf- 
ton, 7  iST.  H.  298;  Clark  v.  Des  Moines, 
19  Iowa  199;  Leavenworth  Co.  i'.  Kel- 
ler, 6  Kan.  510;  Beals  v.  Evans,  10  Cal. 
459.  Such  warrants  are  not  choses  in 
action  such  as  are  required  by  Stat., 
April  27th,  1855,  to  be  sold  at  auction. 
The  remedy  of  a  holder  of  military 
orders  is  against  the  treasurer  if  he  has 
funds  on  hand  applicable  to  their  pay- 
ment. The  county  is  not  liable.  Wyo- 
ming Co.  V.  Bardwell,  84  Pa.  St. 
104. 

6.  Matthis  V.  Town  of  Cameron,  62 
Mo.  504. 

7.  Smithw.  Cheshire,  13  Gray  (Mass.) 
318;  Hyde  v.  Franklin  Co.,  27  Vt.  185, 
overruling  Dalrymple  v.  Whitington, 
26  Vt.  345;  Klein  v.  Warren  Co.,  51 
Miss.  878;  Allison  v.  Juniata  Co.,  50 
Pa.  St.  353. 

A  county  warrant  is  not  alone  a 
foundation  for  an  action;  the  real 
ground  of  the  indebtedness  must  be 
shown.  Polk  v.  Tunica  Co.,  52  Miss. 
422. 

The  Mississippi  statute  giving  au- 
thority to  sue  a  county  does  not  em- 
brace claims  that  have  been  allowed 
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rants  only  to  the  person  named  therein,  and  that  the  word 
"  bearer  "  must  be  disregarded.* 

But  in  a  later  case  it  was  held  that  when  a  warrant  is  negotia- 
ble in  form  and  shows  on  its  face  that  it  has  been  audited  and  is 
correct,  the  holder  may  maintain  an  action  in  his  own  name.* 

The  statutory  form  for  assignment  must  be  strictly  followed. 
In  Calif drnia  there  must*  be  also  an  assignment  of  the  original 
debt.* 

In  Minnesota  the  assignee  cannot  sue  in  his  own  name  without 
proof  of  the  consideration,  which  must  be  such  an  obligation  as  the 
municipality  is  authorized  to  incur.^ 

{b)  Of  the  Enforcement  of  the  Judgment. — Warrants 
are  to  be  paid  in  the  manner  provided  in  the  charter  or  law,  and 
a  judgment  creditor  may  have  a  writ  of  mandamus  to  compel  the 
proper  officers  to  do  their  duty.® 


and  warrants  issued.     Klein  ■:'.  Warren 
Co.,  51  Miss.  878. 

1.  O'Donnell  v.  City,  7  Piiila.  (Pa.) 
234;  Allison  V.  Juniata  Co.,  50  Pa.  St. 
351.  While  a  county  warrant  is  not,/e?- 
se,  a  proper  subject  of  an  action,  it  may 
contain  other  matters  which  make  it  a 
contract  and  evidence  of  a  debt,  and,  if 
so,  an  action  may  be  maintained  upon  it. 
Port  Royal  v.  Graham,  84  Pa.  St. 
436. 

2.  Scranton  v.  Hyde  Park  Gas  Co., 
102  Pa.  St.  3S2.  See  Port  Royal  v.  Gra- 
ham, 84  Pa.  St.  426,  stated  in  note  i, 
sufra. 

3.  International  Bank  t;.  Franklin  Co., 
Co.,  65  Mo.  105;  s.  c,  27  Am.  Rep. 
261. 

4.  People  V.  Gray,  23  Cal.  125.  A 
warrant  ma/  be  assigned  as  an  open 
account,  and  the  assignee  will  be  pro- 
tected as  the  holder  of  a  claim  against 
the  municipality.  Dana  v.  San  Fran- 
cisco, 19  Cal.  486. 

5.  School  District  No.  7  f.  Thompson, 
5  Minn.  280;  Goodnow  v.  Ramsey  Co., 
II   Minn.  31. 

6.  United  States  v.  Brown,  41  Fed. 
Rep. 481 ;  Summit  Co.  v.  People,  10  Colo. 
14.  Judge  Dillon,  in  Law  of  Mu- 
nicipal Bonds,  828,  says:  "The  distinc- 
tion between  the  two  classes  of  instru- 
ments (bonds  and  warrants)  often 
becomes  important  when  it  is  sought  to 
enforce  payment  by  means  of  manda- 
mus. The  latter  class  of  instruments, 
not  being  commercial  paper,  being  in 
the  nature  of  vouchers  to  the  ordinary 
creditor,  and  put  in  the  shape  of  war- 
rants or  orders  for  his  convenience,  are 
to  be  paid  in  the  manner  provided  by 
the  charter  or  legislation  of  the  State. 


The  provisions  are  variant  in  diiferent 
charters  and  indifferent  States.  In  some 
of  the  States  these  instruments  are  to 
be  registered  and  paid  in  the  order  of 
their  registration,  and  there  is  no  provi- 
sion for  the  levy  of  a  special  tax  to  pay 
them;  and  it  is  contemplated  that,  as  they 
are  issued  in  payment  of  the  ordinary 
expenses  of  the  citj',  town  or  coupty,  , 
they  are  to  be  paid,  out  of  the  or- 
dinary revenues  or  resources.  It  has 
recently  become  quite  common  for  the 
nonresident  holders  of  such  instru- 
ments to  sue  thereon  in  the  federal 
courts,  hoping  to  obtain  thereby  some 
of  the  advantages  which  have  been  ac- 
corded by  these  courts  to  the  holders 
of  negotiable  securities.  Where  these 
warrants  or  orders  have  been  issued 
by  corporate  or  quasi  corporate  organi- 
zations capable  of  being  sued  in  the 
State  courts,  the  federal  courts,  so  far 
as  our  observation  goes,  have  held  that 
the  nonresident  owner  thereof  may 
sue  thereon  in  the  federal  court,  and  by 
its  judgment  establish  the  validity  and 
amount  of  his  debt,  and  such  judgment 
may  become  the  basis  of  an  applica- 
tion made  in  due  form  for  a  writ  of 
mandamus,  but  the  writ,  when  so  is- 
sued, will  only  command  the  proper 
officers  to  discharge  the  legal  duty  they 
bear,  under  the  charter  or  statute,  to 
the  warrant  holder.  Jordon  v.  Cass 
Co.,  3  Dill.  (U.  S.)  185.  The  federal 
courts  cannot  overturn  or  interfere 
with  the  policy  of  the  State  in  respect 
to  the  rights  of  remedies  of  the  class  of 
creditors.  The  leading  case  on  the 
subject  is  the  Supervisor  of  Carroll  Co. 
V.  The  United  States,  18  Wall.  (U.  S.) 
71.    Counties  in  Iowa  are  authorized  to 
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III.  Mtjnicipal  Bonds — 1.  Form,  Execution,  Delivery — {a)  In  Gen- 
eral.— The  form  of  a  municipal  bond  is  almost  universally  that 
of  an  instrument  under  the  seal  of  the  municipality,  signed  by 
designated  officers,  purporting  to  bind  the  municipality,  and  tobe 
executed  in  its  behalf.  It  is  usual  to  specify  in  the  bond  the  act 
of  the  legislature  authorizing  the  issue  of  the  bond.  It  contains 
words  of  negotiability  and  is  usually  payable  to  a  certain  person 
or  order.  Coupons  for  the  periodical  payment  of  interest  are 
attached  to  the  bond  proper.  While  no  particular  form  is  neces- 
sary, all  questions  concerning  execution  must  be  referred  to,  tested 
by,  and  decided  in  strict  conformity  with  the  terms  of  the  enabling 
statute.  No  departure  from  the  requirements  of  the  statute  is 
permissible,' 


issue  for  ordinary  expenses,  orders  or 
warrants,  payable  to  bearer,  and  are 
liable  to  be  sued  on  them.  The  statute 
limited  the  power  of  the  county  au- 
thorities, "for  ordinary  county  revenue,'' 
to  the  levy  each  year  of  "not  more 
than  four  mills  on  the  dollar."  It  made 
no  provision  (as  the  statute  was  con- 
strued by  the  supreme  court  of  the 
State,  whose  construction  was  recorded 
by  the  federal  court  as  binding  on 
them)  for  the  levy  of  a  special  tax  to  pay 
judgments  obtained  on  such  warrants. 
The  judgment  creditor  in  the  federal 
court  claimed  that  he  was  entitled  to  the 
levy  Q^2csfecial  tax  to  pay  his  judgment. 
But  the  Supreme  Court  of  the  United 
States  held  otherwise,  and  decided  that 
a  return  to  an  alternative  writ  of 
mandamus  by  the  county  authorities 
that  they  had  already  levied  a  four-mill 
county  tax  for  the  current  year  (that 
being  the  maximum  amount  allowed  by 
statute),  was  a  sufficient  return." 
Warrants  should  be  enforced  by  ac- 
tions and  judgment,  and  not  by  man- 
damus. People  V.  Clark  Co.,  50  111. 
213. 

1.  In  Anthony  v.  Jasper  Co.,  loi  U. 
S.  693,  the  township  of  Marion  had,  by 
authority,  subscribed  in  aid  of  the  rail- 
road. Afterwards  the  legislature  passed 
an  act  requiring  such  bonds  to  be  regis- 
tered and  certified  by  the  auditor  of 
State.  The  court  said  (p.  696) :  "There 
can  be  nodoubt  that  it  is  within  the  power 
of  a  State  to  prescribe  the  form  in  which 
municipal  bonds  shall  be  executed  in 
order  to  bind  the  public  for  their  pay- 
ment. If  not  so  executed  they  create 
no  legal  liability.  Other  circumstances 
may  exist  which  will  give  the  holder  of 
them  an  equitable  right  to  recover  from 
the  municipality  the  money  which  they 
represent,   but   he   cannot  enforce   the 


payment  or  put  them  on  the  market  as 
commercial  paper.  The  act  now  in 
question  is,  we  think,  of  this  character. 
It  in  effect  provides  that  no  bond  is- 
sued by  counties,  cities  or  incorporated 
towns,  shall  be  valid — that  is  to  say, 
completely  executed — until  it  has  been 
countersigned  or  certified  in  a  particu- 
lar way,  by  the  State  auditor.  For 
this  purpose,  after  being  executed  by 
the  corporate  authorities,  it  must  be 
presented  to  that  officer,  and  he  must 
enquire  and  determine  whether  all  the 
requirements  of  the  law  authorizing 
the  issue  have  been  observed,  and 
whether  all  the  conditions  of  the  con- 
tract in  consideration  of  which  it  was 
to  be  put  out,  have  been  complied  with. 
To  enable  him  to  do  this,  evidence 
must  be  submitted  which  he  is  required 
to  file  and  preserve.  If  he  is  satisfied, 
the  registry  is  made,  and  the  requisite 
certificate  endorsed  on  the  bond.  This 
being  d'one,  the  execution  of  the 
bond  is  complete,  and,  under  the  law,  it 
may  then  be  negotiated — that  is  to  say, 
put  on  the  market  as  negotiable  paper 
.  .  .  When  the  bonds  now  in  ques- 
tion were  put  out,  the  law  required  that, 
to  be  valid,  they  must  be  certified  to  by 
the  auditor  of  the  State.  In  other 
words,  that  officer  was  to  certify  them 
before  their  execution  was  complete,  so 
as  to  bind  the  public  for  their  payment. 
We  had  occasion  to  consider,  in  Mc- 
Garrahan  v.  New  Idria  Min.  Co.,  96U. 
S.  316,  the  effect  of  statutory  require- 
ments as  to  the  form  of  the  execution 
of  patents  to  pass  the  title  of  lands  out 
of  the  United  States,  and  there  say: 
'Each  and  every  one  of  the  integral  parts 
of  the  execution  is  essential  to  the  valid- 
ity of  a  patent.  They  are  of  equal  im- 
portance under  the  law,  and  one  can- 
not be  dispensed  with  more  than  an- 


1225 


Uiinicipal 


MUNICIPAL  SECURITIES. 


Bonds, 


{b)  Signing. — In  the   absence  of   a    statutory  direction,  bonds- 
should  be  signed  by  the  municipal  officers. ^ 

Where  a  body  is  authorized  to  sign  bonds,  it  is  held,  in  the  ab- 
sence of  statute,  that  where  a  majority  may  act,  a  signing  by  the 
majority  is  sufficient,^ 

As  against  a  bona  fide  holder,  an  officer  will  be  presumed  to 
have  signed  a  bond  during  his  term  of  office.^ 

When  the  statute  provides  that  bonds  shall  be  signed  by  the 
mayor,  it  means  that  they  shall  be  signed  by  the  person  who  is 
mayor  of  the  city  when  the  bonds  are  signed,  and  the  city  council 
has  no  power  to  authorize  any  other  person  to  sign  them.*    If  the 


other.  Neither  is  directory,  but  all 
are  mandatory.  The  question  is  not 
what,  in  the  absence  of  statutory  regu- 
lation, would  constitute  a  valid  grant, 
but  what  the  statute  requires.'  The 
same  rule  applies  here.  The  object  to 
be  accomplished  is  the  complete  exe- 
cution of  a  valid  instrument,  such  as 
the  law  authorizes  public  officers  to 
put  out  and  bind  for  the -payment  of 
money  by  the  public  organization  they 
represent.  For  this  purpose  the  law 
has  provided  that  the  instrument  must 
not  only  be  signed  and  sealed  on  be- 
half of  the  county  court  of  the  County, 
but  it  must  be  certified  to  or  counter- 
signed by  the  auditor  of  State." 
See  to  saine  effect,  Coler  v.  Cleburne, 
131  U.  S.  162;  Young  V.  Clarendon 
Twp.,  132  U.  S.  340. 

That  full  value  has  been  paid  for  mu- 
nicipal bonds  will  not  cure  a  failure  to 
conform,  their  execution  to  the  terms  of 
the  act  under  which  they  were  issued; 
but  any  doubt  as  to  the  construction  of 
the  statute  should,  under  certain  circum- 
stances, be  resolved  in  favor  of  the  bona 
fide  holder.  Town  of  Aroma  v.  Auditor 
of  State,  15  Fed.  Rep.  843. 

In  Bank  v.  Statesvillc,  84  N.  Car.  169, 
it  was  held  that  where  a  town,  had 
authority  to  issue  certain  bonds  subject 
to  a  vote  of  the  qualified  electors,  with  a 
provision  that  they  were  to  be  signed  by 
the  town  magistrate,  treasurer  and  com- 
missioners, it  was  held  that  the  statute 
was  directory  only,  and  that  bonds 
issued  after  a  legal  vote  and  signed  by 
the  magistrate  and  treasurer  only  were 
valid. 

In  Melvin  v.  Lisenby,  72  111.  63;  s.  c., 
22  Am.  Rep.  141,  it  was  held  that  the 
omission  of  the  treasurer  to  counter- 
sign the  bonds  as  required  by  the  stat- 
ute was  a  defection,  which  a  court  of 
equity  would  supply,  and  that  an  in- 
junction restraining  the   collection   of 


taxes  for  the  payment  of  such    bonds 
would  not  be  allowed. 

County  bonds  are  not  merely  choses 
in  action,  they  are  personal  property, - 
and  have  their  situs  wherever  they  may 
be  placed  for  safekeeping.  State  v.. 
Cunningham,  51  Mo.  479. 

1.  Lane  w.  Embden,  72  Me.  354;  Mid- 
dleton  V.  Mullica,  112  N.  Y.  433.  The 
supervisor  and  clerk  are  the  corporate 
authorities  of  a  township.  Walnut 
Township  v.  Wade,  103  U.  S.  683; 
Town  of  Windsor  v.  Hallett,  97  111.  204. 

2.  First  Nat.  Bank  v.  Arlington,  16 
Blatchf.  (U.  S.)  S7;  Burleigh  v.  Town 
of  Rochester,  1;  Fed.  Rep.  667;  Curtis 
V.  Butler  Co.,"  24  How.  (U.  S.)  435; 
MarionCo.f.  Clark,  94  U.S.  278;  Bissell 
V.  Spring  Valley  Township,  no  U.  S. 
162;  Blair  v.  Cuming  Co.,  in  U.  S. 
363.  A  county  board  which  succeeded 
a  county  coul't  which  had  authority  to 
sign  bonds,  was  held  the  proper  body  in 
case  of  a  proposed  subscription.  Kan- 
kakee Co.  V.  .(Etna  L.  Ins.  Co.,  106  U. 
S.  668. 

3.  School  District  v.  Xenia  Bank,  19. 
Neb.  89. 

4.  Coler  V.  Cleburne,  131  U.  S.  162;, 
s.  c,  26  Am.  &  Eng.  Corp.  Cas.  557. 

In  this  case  the  bonds  were  not  signed 
by  an  officer  who  was  in  office  when 
they  were  signed,  but  by  a  person  who- 
was  in  office  on  the  antedated  day 
on  which  they  bore  date.  In  An- 
thony V.  Jasper  Co.,  loi  U.  S.  693,  there 
was  a  false  date  inserted  in  the  bonds  in 
order  to  avoid  the  effect  of  a  registra- 
tion act  which  took  effect  between  the 
antedated  date  and  the  actual  date  of 
signing.  Said  Chief  Justice  Waite: 
"  The  public  can  act  only  through  its 
authorized  agents,  and  it  is  not  bound 
until  all  who  are  to  participate  in  what 
is  to  be  done  have  performed  their  re- 
spective duties.  The  authority  of  a 
public  agent  depends  upon  the  law  as  it 
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statute  makes  the  signature  of  a  particular  officer  to  the  bonds 
essential,  they  are  not  the  bonds  'of  the  municipal  corporation 
without  such  signature,  and  it  is  not  estopped  from  disputing 
their  validity  by  recitals  in  the  bond  setting  forth  the  provisions 
of  the  statute  and  compliance  with  them.^ 

A  lithograph  fac-simile  signature  is  sufficient  if  adopted  by 
the  maker  for  the  purpose,  although  not  authorized  by  the  stat- 
ute.2 


is  when  he  acts.  He  has  only  such 
powers  as  are  specifically  granted;  and 
he  cannot  bind  his  principal  under 
powers  that  have  been  taken  away  by 
simply  antedating  his  contracts.  Un- 
der such  circumstances  a  false  date  is 
equivalent  to  a  false  signature;  and  the 
public,  in  the  absence  of  any  ratification 
of  its  own,  is  no  more  estopped  by  the 
one  than  it  would  be  by  the  other. 
After  the  power  of  an  agent  of  a  pri- 
vate person  has  been  revoked,  he  can- 
not bind  his  principal  by  simply  dating 
back  what  he  does.  A  retiring  partner, 
after  due  notice  of  dissolution,  cannot 
charge  his  firm  for  the  payment  of  a 
negotiable  promissory'  note,  even  in  the 
hands  of  an  innocent  holder,  by  giving 
it  a  date  within  the  period  of  the  exist- 
ence of  the  partnership.  Antedating  un- 
der such  circumstances  partakes  of  the 
character  of  a  forgery,  and  is  always 
open  to  enquiry,  no  matter  who  relies 
on  it.  The  question  is  one  of  the  au- 
thority of  him  who  attempts  to  bind 
another.  Every  person  who  deals  with 
or  through  an  agent  assumes  all  the 
risks  of  a  lack  of  authority  in  the'agent 
to  do  what  he  does.  Negotiable  paper 
is  no  more  protected  against  this  enquiry 
than  any  other.  In  Bayley  v.  Faber, 
5  Mass.  286,  it  was  held  that  when  a 
statute  provided  that  promissory  notes 
of  a  certain  kind,  made  or  issued  after  a 
certain  day,  should  be  utterly  void, 
evidence  was  admissible  on  the  part  of 
the  makers  to  prove  that  the  notes  were 
issued  after  that  day,  although  they  bore 
a  previous  date.  -  .  .  Purchasers 
of  municipal  securities  must  always 
take  the  risk  of  the  genuineness  of  the 
oificial  signatures  of  those  who  executed 
the  paper  they  buy.  This  includes  not 
only  the  genuineness  of  the  signature 
itself,  but  the  official  character  of  him 
who  makes  it."  See  Town  of  Weyau- 
wega  V.  Ayling,  99  U.  S.  112.  County 
commissioners  whose  terra  of  office 
has  expired  cannot  correct  their  acts 
done  while  in  office.  State  v.  Bryce, 
II  S.  Car.  342.     A  statute  (as,  N.  C. 


Laws  1856,  ch.  68,  §  4)  omitting  to- 
designate  by  whom  bonds  are  to  be 
signed  and  issued,  may  be  amended  by 
a  subsequent  legislature  nunc  pro  tunc, 
and  thus  rendered  valid.  Alexander  v. 
McDowell  Co.,  70  N.  Car.  208. 

1.  Bissell  V.  Spring  Valley  Township, 
no  U.  S.  162;  Northern  Bank  v.  Porter 
Township,  no  U.  S.  608;  Merchants 
etc.  Bank  ri.  Bergen  Co.,  115  U.  S.  384; 
s.  c,  II  Am.  &  Eng.  Corp.  Cas.  598; 
Coler  V.  Cleburne,  131  U.  S.  162. 

Bonds  signed  by  the  justices  of  an 
inferior  court,  singly  and  not  while  sit- 
ting as  a  court,  /leld  valid.  Commis- 
sioners V.  Shorter,  50  Ga.  489. 

In  Brown  v.  Bon  Homme  Co.  (S. 
Dak.)  46  N.  W.  Rep.  173,  the  bonds 
were  signed  bj'  the  chairman  and  clerk 
of  the  board  without  authority,  and  it 
was  held  that  they  were  not,  when  so 
signed  and  issued,  the  valid  bonds  of 
the  county;  that  a  county  must  not 
only  have  legislative  authority  to  issue 
bonds  before  its  officers  can  bind  it  to 
the  payment  of  bonds  purporting  to  be 
issued  on  its  account,  but  all  who  are 
required  to  participate  in  their  issue 
must  have  performed  their  respective 
duties  before  such  bonds  can  be  legally 
binding  upon  the  county. 

Purchasers  of  county  bonds  are  re- 
quired to  ascertain  that  bonds  purport- 
ing to  be  issued  by  a  county  have  been 
authorized  by  the  officers  or  board  hav- 
ing authority  to  issue  them. 

The  signature  of  a  certain  officer  may 
be  essential  to  the  validity'  of  the  bonds, 
although  he  has  no  discretion  to  with- 
hold it.  Bissell  t'.  Spring  Vallej'  Town- 
ship, no  U.  S.  162. 

2.  McKee  v.  Vernon  Co.,  3  Dill.  (U. 
S.)  210;  Pennington  v.  Baehr,  48  Cal. 
1565.  See  Davis  v.  Shields,  26  Wend. 
{N.  Y.)  341,  352;  James  v.  Patton,  6  N. 
Y.  9,  13;  s.  c,  55  Am.  Dec.  376;  Miller 
V.  Pelletier,  4  Edw.  Ch.  (N.  Y.)  106. 

Signing  in  Blank. — Where  the  author- 
it3'  to  issue  exists,  the  signing  of  the 
bonds  in  blank  and  depositing  them 
with  a  third  party  to  hold  until  certain 
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ic)  Sealing. — A  seal  is  a  common-law  requisite  to  a  bond,  and 
statutes  usually  provide  that  municipal  bonds  shall  bear  the  seal 
of  the  municipality.  If,  however,  it  appears  to  have  been  the  leg- 
islative intent  that  the  municipality  should  be  bound  regardless  of 
the  seal,  the  bond  will  be  valid,  although  not  sealed.  Where 
bonds  were  issued  under  authority  "  to  issue  bonds  bearing  inter- 
est, or  otherwise  pledge  the  faith  of  the  city  to  pay  for  the  same," 
they  were  held  valid  without  a  seal.-* 

So  where  a  statute  directed  the  issue  of  bonds  "under  the 
official  signature  of  the  supervisors  and  railroad  commissioners," 
it  was  held  that  no  seal  was  necessary.  Said  Denio,  J.:  "What- 
ever force  there  may  be  generally  to  the  words  '  bond  or  bonds ' 
is  overcome  by  the  explicit  direction  as  to  their  execu- 
tion."* 

But  where  authority  is  simply  to  issue  bonds,  a  seal  is  necessary.^ 

{d)  Delivery. — The  act  of  delivery  is  essential  to  the  validity 


conditions  are  complied  with,  and  after- 
wards filling  up  the  blanks,  is  a  mere 
irregularity  which  cannot  prejudice  the 
rights  of  an  innocent  holder.  Niantic 
Sav.  Bank  v.  Town  of  Douglas,  5  111. 
App.  579. 

Countersigning  —  Ministerial  Act. — 
Where  township  bonds  are  required  to 
be  countersigned  by  the  town  clerk,  such 
act  of  countersigning  is  a  mere  minis- 
terial act,  and  he  has  no  authority  to  de- 
termine whether  the  proper  steps  have 
been  taken  to  authorize  the  issuance  of 
the  bonds.     Houston  v.  People,  55  111. 

398- 

The  omission  of  the  county  treasurer 
to  countersign  bonds  is  a  mere  defect 
of  execution  which  a  court  of  equity 
will,  in  the  absence  of  a  remedy  at  law, 
ordinarily  supply.  An  injunction  re- 
straining the  collection  of  taxes  for  the 
payment  of  such  bonds  will  not  be  al- 
lowed. Melvin  v.  Lisenby,  72  111.  63; 
s.  c,  22  Am.  Rep.  141.  » 

1.  San  Antonio  v.  Mehaffey,  96  U.  S. 
312;  Augusta  Bank  v.  Augusta,  56  Me. 
176.  See  also  Conn.  Ins.  Co.  z'.  Cleve- 
land etc.  R.  Co.,  41  Barb.  N.  Y.  9;  Ber- 
nards Township  v.  Stebbins,  109  U.  S. 
341;  Draper  v.  Springport,  104  U.  S. 
501.  Where  issue  of  bonds  is  author- 
ized the  accidental  omission  of  the  seal 
cannot  be  set  up  as  a  defence.  Bernards 
Township  v.  Stebbins,  109  U.  S.  341; 
San  Antonio  v.  Mehaffey,  96  U.  S. 
312.  An  interest  coupon  attached  to 
•county  bonds  need  not  bear  the  seal  of 
the  county.     Ring  v.  Johnson,  6  la.  265. 

2.  People  V.  Mead,  24  N.  Y.  114,  124. 

3.  Avery  -v.  Springport,  14  Blatchf. 
U.  S.  272.     Except  as  modified  by  stat- 


ute, the  common  law  doctrine  of  seals 
is  substantially  in  force  in  Ne-w  Tork; 
and  where  the  statute  required  the 
bonds  to  be  attested  by  the  corporate 
seal,  if  the  corporation  had  a  seal,  and  if 
not,  then  by  the  individual  seals  of  the 
commissioners  (Town  of  Solon  f. Will- 
iamsburg Sav.  Bank,  35  Hun.  (N.  Y.) 
i;  114  N.  Y.  122),  it  was  held  that 
a  scroll  was  not  sufficient.  "But,"  said 
the  court,  "  it  does  not  follow  that  the 
bonds  are,  for  that  reason,  invalid.  There 
are  no  negative  words  in  the  statute 
declaring  or  necessarily  implying  such 
effect  of  the  omission  of  the  seal;  and 
whether  or  not  this  requirement  was 
merely  directory,  as  held  in  Draper  v. 
Springport,  104  U.  S.  501,  inasmuch  as 
they  were  issued  and  delivered  by  the 
commissioners  in  the  performance  of 
their  duty  and  upon  a  consideration,  the 
mistake  or  failure  to  affix  their  seals 
does  not  defeat  the  enforceable  validity 
of  the  bonds.  People  v.  Mead,  24  N. 
Y.  114;  Kelly  v.  McCormick,  28  N. 
Y.  31S;  Board  of  Education  v.  Fonda, 
77  N.  Y.  350;  San  Antonio  v.  Mehaftey, 
96  U.  S.  312;  United  States  v.  Linn,  15 
Pet.  (U.  S.)  290. 

"At  all  events,  the  commissioners  in- 
tended to  properly  and  effectually  exe- 
cute the  bonds,  and  as  the  omission  of  the 
seals  was  caused  by  their  misunderstand- 
ing, mistake  or  inadvertence,  the  court 
of  equity  may  afford  the  relief  requisite  to 
the  party  justly  entitled  to  the  benefit  of 
the  instruments,  and  to  render  them  en- 
forceable. Wiser  v.  Blackly,  i  John. 
Ch.  (N.  Y.)  607;  Bernards  Township 
V.  Stebbins,  109  U.  S.  341;  Cockerell 
■V.  Cholmeley,  i  Russ.  &  Myl.  418." 
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of  a  bond.  Although  drawn  and  signed,  so  long  as  it  is  not  de- 
livered it  is  a  nullity.  Not  only  does  it  take  effect  only  by  delivery, i 
but  also  only  on  delivery. 

The  tendency,  however,  is  to  protect  the  innocent  holder  of  a 
bend  never  properly  delivered.* 

The  delivery  may  be  conditional,  and  the  condition  will  be 
binding  upon  all  who  are  cognizant  of  it,  or  chargeable  with  notice 
of  it.3 

{e)  To  Whom  Payable.— A  statute  directing  to  whom  bonds 
shall  be  payable  is  directory  merely.* 

Making  a  bond  on  its  face  payable  to  bearer  is  equivalent   to 


1.  Young  V.  Clarendon  Township, 
132  U.  S.  340;  Baylev  ^^■  Taber,  5  Mass. 
285;  Marvin  v.  ilcCullom,  20  John. 
(N.  Y.)  288;  Ward  v.  Churn,  18  Gratt. 
(Va.)   801;  Lovejoy  t;.  Whipple,  18  Vt. 

379- 

2.  Cook  V.  United  States,  I2  Blatchf. 
(U.  S.)  43;  Town  of  Prairie  v.   Llo3'd, 

97  111-  179- 

3.  Thomas  v.  Morgan  Co.,  39  111.  496; 
Commrs.  Knox  Co.  f.  Nichols,  14  Ohio 
St.  260. 

In  Young  v.  Clarendon  Township, 
132  U.  S.  340,  the  enabling  act  of  the 
legislature  provided  that  the  bonds 
when  "issued"  should  be  "delivered  by 
the  person  .      .      having  charge 

of  the  same  to  the  treasurer  of  this 
State;"  that  the  treasurer  should  "hold 
the  same  as  a  trustee  for  the  municipal- 
ity issuing  the  same  and  for  the  rail- 
road company  for  which  they  were 
issued;"  that  whenever  the  railroad 
company'  should  "present  to  said  treas- 
urer a  certificate  from  the  governor  of 
this  State  that  such  railroad  company 
has  in  all  respects  complied  with  the 
provisions  of  this  act  .  .  .  such  of 
said  bonds  as  said  company  shall 
'  be  entitled  to  receive  shall  be  de- 
livered to  said  company;"  that  the 
treasurer  should  endorse  upon  each 
bond  delivered  the  date  of  the  delivery 
and  to  whom  it  was  delivered;  and  in 
case  the  bonds  were  not  demanded  in 
compliance  with  the  terms  of  the  act 
within  three  years  from  the  date  of  de- 
livery to  the  treasurer,  "the  same  shall 
be  cancelled  by  said  treasurer  and  re- 
turned to  the  proper  officers  of  the 
township  or  city  issuing  the  same." 

The  township  of  Clarendon,  in  Mich- 
igan, having  complied  with  the  require- 
ments of  the  act  on  its  part,  delivered 
to  the  State  treasurer  its  bonds  to  the 
amount  of  $10,000,  dated  July,  1869,  for 
the  beneiit  of  the  Michigan  Air  Line 


Railroad  Company.  The  company 
completed  its  road  before  February, 
1871,  and  became  entitled  to  the  gov- 
ernor's certificate  under  the  act;  but  on 
May  26th,  1870,  the  supreme  court  of 
the  State  had  declared  the  act  to  be  un- 
constitutional, and  the  governor,  in  con- 
sequence thereof,  refused  to  give  his 
certificate.  On  the  28th  of  May,  1872, 
before  the  expiration  of  three  years  for 
their  delivery,  the  treasurer  returned 
the  bonds  to  "the  township.  November 
I2th,  1884,  the  appellant  obtained  judg- 
ment against  the  railroad,  and  an  ex- 
ecution was  returned  nulla  bona.  On 
the  24th  February,  1S85,  he  filed  a  bill 
in  equity  against  the  township,  and  the 
company,  claiming  that  the  township 
was  equitably  indebted  to  the  company 
to  the  amount  of  the  bonds  and  coupons 
with  interest,  and  that  he  was  entitled 
to  recover  the  amount  of  that  indebted- 
ness. The  court  held:  (i)  That  the  mu- 
nicipal authorities  had  no  power  to  de- 
liver the  bonds,  after  their  execution, 
except  to  the  State  treasurer.  (2)  That  to 
the  governor  alone  was  given  the  power 
to  determine  whether  the  bonds  should 
ever,  in  fact,  issue,  and  if  issued,  when 
they  should  issue.  To  him  was  com- 
mitted the  decision  of  the  important 
question  whether  the  railroad  company 
had  performed  its  part  of  the  common 
undertaking.  His  certificate  was  to  be 
the  evidence  of  that  fact,  and  the  only 
admissible  authentication  of  it  to  the 
trustee,  the  depositary.  (3 )  That  the  en- 
dorsement of  the  treasurer,  on  each  bond, 
was  necessary  to  make  it  a  completed 
bond,  and  that  this  could  not  be  done 
until  the  governor's  authorization  was 
made.  (4)  That,  as  the  bonds  were 
never  so  endorsed  and  delivered  by  the 
treasurer,  they  never  became  operative. 
4.  Calhoun  Co.  v.  Galbraith,  99  U. 
S.  214;  Woodward  v.  Calhoun  Co.,  2 
Cent.  L.J.  396. 
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-a  direction  that  it  shall  be  transferable  by  delivery  like  a  bank 
note.i 

Coupons  of  bonds  issued  in  aid  of  a  railroad  are  not  rendered 
non-negotiable  by  the  fact  that  they  are  not  made  payable  to  any 
particular  person.^ 

(/)  Place  of  Payment.— Th.e  place  of  payment  maybe  fixed 
by  the  municipality;  and  such  place  maybe  either  within  or  with- 
out the  limits  of  the  State  ;*  but  a  municipality  is  not  bound  to 
discharge  its  indebtedness  elsewhere  than  over  the  counter  of  its 
treasury.* 

{g)  Number. — Where  there  is  no  over  issue  the  number  is  not 
generally  a  material  part  of  a  bond,  and  an  alteration  or  erasure 
will  not  affect  a  holder  for  value  without  notice.* 

{k)  Date. — The  fact  that  a  bond  is  dated  some  days  after  the 
date  of  the  ordinance  providing  for  its  issue  is  not  a  substan- 
tial defect,  if  all  other  provisions  of  the  law  have  been  complied 
with.** 

{i)  Time  of  Maturity.— Statute  is  silent  as  to  the  time  when 
the  bonds  shall  be  made  payable,  and  the  terms  and  conditions 
upon  which  they  shall  be  made  payable.  Such  matters  are  left  to 
the  municipal  authorities  and  the  purchaser.''  But  if  a  time  is 
fixed  by  the  act  it  is  a  limitation  upon  the  grant  of  power,  and 
bonds  issued  in  disregard   of  the  provision  are  void.*     The  time 


1.  Com.  V.  Allegheny  Co.,  37  Pa.  St. 

237- 

2.  Smith  V.  Clark  Co.,  54  Mo.  58. 
Where  a  subscription  is  made  for  the 
purpose  of  building  a  house  in  a  certain 
town  "to  be  donated"  to  the  county, 
but  contains  no  payee,  the  town  which 
advanced  the  money  for  such  purpose 

-on  the  faith  of  the  subscription,  becomes 
the  payee.     Hall  v.  Virginia,  91  111.  535. 

3.  Mevers  v.  Muscatine,  i  Wall.  (U. 
S.)  384;  Thomson  t).  Lee  Co.,  3  Wall. 
(U.  S.)  327;  Gelpcke  -u.  Dubuque,  i 
Wall.  (U.  S.)  175;  Lexington  t;.  Butfer, 
14  Wall.  (U.  S.)  282;  Lynde  v.  Winne- 
bago Co.,  16  Wall.  (U.  S.)  6;  Calhoun 
Co.  Sup.  V.  Galbraith,  99  U.  S.  214; 
Mygalt  V.  Green  Bay,  i  Biss.  (U.  S.) 
292.  In  Prettyman  v.  Tazewell  Co.,  19 
111.  406;  s.  c,  71  Am.  Dec.  230,  it  was 
held  that  the  principal  of  county  bonds 
should  be  made  payable  in  the  county 
where  issued,  but  the  interest  might 
be  made  payable  elsewhere;  and  in 
People  V.  Tazewell  Co.,  22  111.  147,  it 
was  held  that  cities  had  not  the  right  to 
make  bonds  issued  in  aid  of  railways 
payable  in  New  York  city.  In  Pekin 
V.  Reynolds,  31  111.  529;  s.  c,  83  Am. 
Dec.  244,  a  contract  to  pay  interest  else- 
where than  at  its  treasury,  was  held  not 
binding  upon  the  city. 


4.  People  V.  Tazewell  Co.,  22  111.  147. 
In  Pekin  v.  Reynolds,  31  111.  529;  s.  c, 
83  Am.  Dec.  244,  it  was  held  that 
municipal  corporations  could  not,  un- 
less specially  authorized  by  statute, 
bind  themselves  to  pay  their  indebted- 
ness at  any  other  place  than  their 
treasury.  A  promise  to  pay  elsewhere 
is   void.    Johnson  v.  Stark  Co.,  24  111. 

75-  ' 

5.  Birdsall  v.  Russell,  29  N.  Y.  220; 
Elizabeth  v.  Force,  29  N.  J.  Eq.  587; 
Com.  V.  Emigrants'  Sav.  Bank,  98 
Mass.  12;  s.  v;.,  93  Am.  Dec.  126. 

6.  Flagg  V.  Palmyra,  33  Mo.  440.  As 
to  effect  of  antedating  bonds  to  avoid 
effect  of  a  statute  requiring  registration, 
see  Anthony  v.  Jasper  Co.,  loi  U.  S. 
693;  Louisana  v.  Wood,  102  U.  S.  294; 
5  Dill.  (U.  S.)  122;  Coler  v.  Cleburne, 
131  U.  S.  162. 

7.  Chicago  etc.  R.  Co.  v.  Aurora,  99 
111.  205. 

8.  Woodruff  V.  Okolona,  57  Miss. 
806;  Davis  V.  Yuba  Co.,  75  Cal.  452. 
A  vote  to  issue  bonds  to  mature  in 
twenty  years  where  the  proposition  was 
for  bonds  to  mature  in  ten  years,  is  of  no 
effect.  Cairo  etc.  R.  Co.  v.  Sparta,  77 
111.  505.  Authority  to  issue  bonds  pay- 
able in  fifteen  years  from  date  of  the  act, 
will   support  bonds  issued   four  years 
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during  which  bonds  run  may  be  estimated  from  a  future  date, 
>vhen  the  time  is  reasonable  for  issuing  and  delivering  the  bonds 
and  getting  them  on  the  market.^ 

Bonds  may  be  made  to  mature  in  a  shorter  time  than  that  pre- 
scribed by  the  statute.** 

Where  the  bonds  contain  upon  their  face  an  unconditional  prom- 
ise to  pay  at  a  certain  date,  a  purchaser  in  good  faith  is  not  bound 
by  a  stipulation  made  with  the  agents  who  sold  the  bonds, 
that  a  certain  portion  of  them  should  be  redeemed  yearly.  Such 
purchaser  is  not  obliged  to  look  beyond  the  statute  conferring 
the  power.* 

2.  Negotiability. — It  is  now  well  established  that  a  municipal 


after  date  thereof  to  mature  in  eleven 
years.  Gilchrist  v.  Little  Rock,  i  Dill. 
(U.  S.)  261.  Authority  to  issue  short 
bonds  at  six  per  cent,  will  not  authorize 
long  bonds  at  seven  per  cent.  Green  v. 
Dyersburg,  2  Flip.  (U.  S.)  477.  See 
Brownell  v.  Town  of  Greenwich,  114 
N.  Y.  518. 

1.  Rock  Creek  Township  v.  Strong, 
U.  S.  271;  Daws  V.  Town  of  Elmwood, 
34  Fed.  Rep.  114;  Marion  Co.  v.  Clark, 
94  U.  S.  278.  ' 

2.  Potter  V.  Greenwich,  26  Hun  (N. 
Y.)  326;  Singer  Mfg.  Co.  v.  Elizabeth, 
42  N.J.  L.  249. 

3.  Suffolk  Sav.  Bank  for  Seamen  v. 
Boston,  149  Mass.  364;  26  Am.  &  Eng. 
Corp.  Cas.  569.  In  AUentown  School 
Dist.  V.  Derr,  115  Pa.  St.  439,  the  bonds 
were  payable  "in  twenty-five  3'ears  after 
date,  with  interest."  The  bond  also  read : 
"This  bond  will  b.e  redeemed,  if  desired, 
twelve  years  after  date."  When  the 
twelve  years  had  elapsed,  the  school 
district,  desiring  to  pay  off  the  bonds, 
tendered  the  principal  and  accrued  in- 
terest in  full.  This  was  refused  by  a 
holder  of  some  of  the  bonds,  who  after- 
wards brought  suit  for  the  subsequently 
accrued  interest.  Held,  that  the  word 
"in"  did  not  mean  at  any  time  within 
or  during;  that  the  bonds  were  not  pay- 
able until  the  25  years  had  elapsed;  and 
that  the  declaration  of  each  bond,  that 
it  "will  be  redeemed,  if  desired,  twelve 
years  after  date,"  was  for  the  benefit  of 
the  holder,  and  at  his  option  alone. 
The  court  said:  "The  bonds,  on  their 
face,  purport  to  have  been  issued  as  se- 
curity for  a  25 -years'  loan.  The  semi- 
annual interest  for  that  entire  period  is 
provided  for  by  the  coupons  attached 
to  and  forming  part  of  each  bond ;  and 
there  is  nothing  to  indicate  that  the 
school  district  has  any  right  to  pay  the 
principal  before  the   expiration  of  the 


time  named.  The  declaration  at  the 
close  of  each  bond,  that  it  'will  be  re- 
deemed, if  desired,  twelve  years  after 
date,'  is  evidently  intended  for  the  ben- 
efit of  the  holder  alone,  giving  him  the 
option  of  demanding  payment  of  the 
principal  at  the  expiration  of  twelve 
years.  If  he  then  desired  payment,  the 
school  district  was  bound,  on  his  de- 
mand, but  not  of  its  own  motion,  to  re- 
deem the  bonds  by  paying  the  principal 
and  accrued  interest.  If  it  were  not 
for  the  word  'in,'  before  the  words 
'twenty-five  years  after  date,'  there 
would  be  nothing  on  which  to  hang 
even  a  doubt  as  to  the  meaning  of  the 
last  quoted  expression.  It  is  contended 
the  word  'in'  is  used  in  the  sense  of 
'within,'  or  'at  any  time  during,'  etc. 
While  it  may  be  sometimes  employed 
in  that  sense,  we  do  not  think  it  was  so 
intended  in  the  bonds  under  considera- 
tion; but,  if  there  should  be  an3'  uncer- 
tainty as  to  the  sense  in  which  it  was 
used,  the  doubt  should  be  resolved  in 
favor  of  the  obligee.  Whart.  Cont.,  § 
670;  White  V.  Smith,  33  Pa.  St.  186; 
Beeson  v.  Patterson,  36  Pa.  St.  24; 
Klaer  v.  Ridgway,  86  Pa.  St.  529.  But 
we  do  not  think  the  meaning  of  the 
bonds,  as  to  time  of  payment,  is  in 
any  manner  affected  by  the  use  of  the 
word  in  question.  'Payable  in  one  and 
two  years'  is  not  an  uncommon  form  of 
expression  in  memoranda  of  agree- 
ments and  other  writings,  and  is  always 
understood  to  mean  at  the  expiration  of 
one  and  two  years,  respectively.  Speak- 
ing of  the  usual  form  of  negotiable 
instruments  in  England  and  elsewhere, 
Mr.  Chitty,  in  his  valuable  work  on 
Bills,  etc.,  says:  'In  America,  a  com- 
mon form  is:  "I  promise  to  pay  A  B,  or 
order,  one  thousand  dollars  in  four 
months."  Mr.  Parsons  also  gives  the 
form  of  a  foreign  bill  of  exchange  thus: 
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bond  is  negotiable,  and  that  a  bona  fide  purchaser  of  such  an  in- 
strument takes  it  free  from  all  infirmities  in  its  origin,  "  unless  it 
is  absolutely  void  for  want  of  power  in  the  maker  to  issue  it,  or  its 
circulation  is  by  law  prohibited."  Such  bonds,  payable  to  bearer, 
are  subject  to  the  same  rules  as  other  negotiable  paper. ^ 

3.  Power  to  Issue  Negotiable  Securities — {a)  Implied  Power  to 
Borrow  Money. — The  weight  of  decisions  seems  to  be  in  favor  . 
of  the  existence  of  this  power  as  incidental  to  the  general  purposes 
of  a  municipal  corporation.^ 

{b)  Implied  Power  to  Issue  Negotiable  Bonds — i.  In 
General. — The  question  whether  municipal  corporations  have 
power  to  borrow  money  and  to  issue  negotiable  bonds  without 
express  power  has  been  much  discussed,  and  has  given  rise  to 
much  conflict  of  opinion.  A  distinction  is  usually  made  between 
municipal  corporations  proper,  such  as  incorporated  cities,  and 
quasi  corporations,  such  as  counties  and  townships. 


'New  York,  January  5th,  1857.  Value 
received,  please  pay  A,  or  order,  one 
thousand  pounds  in  sixty  days  after 
sight,'  etc.  Chit.  Bills,  i;i6;  Pars. 
Notes  &  B.  21,  63." 

1.  Cromwell  v.  Sac.  Co.,  96  U.  S.  51; 
United  States  v.  Union  Pac.  R.  Co.,  91 
U.  S.  73;  Humboldt  Township  v.  Long, 
92  U.  S.  642;  3  Cent.  L.J.  494  and  note; 
Macon  Co.w.  Shores,  97  U.S.  272;  Cal- 
houn Co.  V.  Galbraith,  99  U.  S.  214; 
Commrs.  v.  Block,  99  U.  S.  685;  New 
Providence  v.  Halsey,  117  U.  S.  336; 
Ottawa  V.  First  Nat.  Bank,  105  U.  S. 
342;  Wilson  Co.  V.  Third  Nat.  Bank  of 
Nashville,  103  U.  S.  770;  Burleigh  v. 
Town  of  Rochester,  5  Fed.  Rep.  667; 
Ackley  School  Dist.  v.  Hall,  113  U.  S. 
135;  Marshall  Co.  v.  Schenck,  5  Wall. 
(U.  S.)  784;  St.  Joseph  Township  v. 
Rogers,  16  Wall.  (U.  S.)  644;  Lexing- 
ton V.  Butler,  14  Wall.  (U.  S.)  282; 
Hotchkiss  V.  Nat.  Bank,  21  Wall.  (U. 
S.)  354;  Gelpake  v.  Dubuque,  i  Wall. 
(U.  S.)  175;  Mercer  Co.  v.  Hacket,  i 
Wall.  (U.  S.)  83;  Moran  v.  Miami  Co., 
2  Black  (U.  S.)  722;  White  v.  Ver- 
mont etc.  R.  Co.,  21  How.  (U.  S.)  575; 
Boss  V.  Hewett,  20  Wis.  460;  Gorgier 
■V.  Millville,  3  B.  &  C.  45;  Brooks  v. 
Mitchell,  9  M.  &  W.  15;  Goodwin  v. 
Roberts,  L.  R.,  i  App.  Cas.  476;  Burn- 
ham  V.  Brown,  23  Me.  400;  Blackman 
V.  Lehman,  63  Ala.  545;  s.  c,  35  Am. 
Rep.  57.  See  Gould  v.  Town  of  Ven- 
ice, 29  Barb.  (N.  Y.)  442;  Diamond  v. 
Lawrence  Co.,  37  Pa.  St.  353;  s.  c,  78 
Am.  Dec.  429;  Madison  Co.  v.  Brown, 
28  Ind.  161. 

2.  Judge  Dillon  says:  "The  ques- 
tion of  the  incidental  authority  of  mu- 


nicifal  corporations  to  borrow  money 
has  not  been  so  often  decided  as  to  be 
entirely  closed  to  controversy 
the  author,  where  the  legislative  will  is 
wholly  silent,  is  strongly  inclined  to 
deny  the  existence  of  a  general  implied 
or  incidental  power  to  borrow  7noney. 
But  it  must  be  admitted  that,  down  to 
the  present  time,  a  majority  of  the  ex- 
press adjudications  on  the  subject  favor 
the  contrary  opinion."  Cited  in  Rob- 
ertson V.  Breedlove,  61  Tex.  316;  Rich- 
mond V.  McGirr,  78  Ind.  192. 

In  OMo,  in  1836,  in  Bank  of  Chillicothe, 
7  Ohio,  pt.  2,  p.  31;  30  Am.  Dec.  185,  it 
was  held  that  the  municipality  possessed 
the  incidental  or  implied  power  to  bor- 
row money  to  carry  out  express  powers 
or  to  eifect  any  legitimate  object. 

In  Wisconsin,  in  i860,  in  Mills  v. 
Gleason,  11  Wis.  470;  s.  c,  78  Am.  Dec. 
721,  it  was  held  that  a  municipal  corpo- 
ration had  the  implied  power  to  borrow 
money  and  issue  its  bonds  therefor  for 
the  purpose  of  carrying  out  express 
powers.  "The  charter,"  said  the  court, 
"does  confer  the  power  to  purchase  fire 
apparatus,  cemetery  grounds,  etc.;  to 
establish  markets,  and  to  do  many  other 
things,  for  the  execution  of  which 
money  would  be  necessary  as  a  means. 
It  would  seem,  therefore,  tfiat,  in  the  ab- 
sence of  any  restriction,  the  power  to 
borrow  money  would  pass  as  an  inci- 
dent to  these  general  powers,  according 
to  the  well-settled  rule  that  corpora- 
tions may  resort  to  the  usual  and/con- 
venient  means  of  executing  the  power 
granted;  for  certainly  no  means  are  more 
usual  for  the  execution  of  such  objects 
than  that  of  borrowing  money."     State 
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V.  Madison,  7  Wis.  688;  Clark  w.  Janes- 
ville,  lo  Wis.  136;  Clark  v.  School 
Dist.,  3  R.  I.  No.  7,  199;  State  v.  Bab- 
cock,  22  Neb.  614;  Kenosha  v.  Lamson, 
9  Wall.  (U.  S.)  477,  486. 

Right  of  private  corporations  to  bor- 
row money.  See  Curtis  D.'Leavitt,  15 
(N.  y.)  9. 

For  difference  between  contracting  a 
debt  and  borrowing  money,  see  dissent- 
ing opinion  of  Chief  Justice  Agnew 
in  Williamsport  v.  Com.,  84  Pa.  St. 
487;  s.  I,.,  24  Am.  Rep.  208.  In 
this  case  the  subject  is  elaborately 
discussed,  and  it  is  said  that,  "taken  in 
its  broad  sense,  the  foiver  to  horroio 
money  and  issue  bonds  therefor,  can- 
.not  be  said  to  be  among  the  implied 
foviers  of  a  municipal  corporation." 
But  it  finally  said:  "The  foregoing 
cases  rest  upon  the  principle,  which  we 
think  a  sound  one,  that  where  a  munici- 
pal corporation  has  lawfully  contracted  a 
debt,  it  has  the  implied  power,  unless  re- 
stricted by  its  charter  or  prohibited  by 
statute,  to  evidence  the  same  by  a  bill, 
bond,  note  or  other  instrument;  that  the 
power  to  contract  a  debt  carries  with 
it  by  necessary  implication  the  right  to 
give  an  appropriate  acknowledgment 
of  such  debt,  and  to  agree  with  the 
creditor  as  to  the  time  and  mode  of 
payment;  that,  in  the  absence  of  statu- 
tory provision,  there  is  no  rule  at  law 
limiting  the  extent  of  the  credit."  In 
Indiana,  it  is  held  that,  in  the  absence 
of  express  restrictions,  corporations 
may  borrow  money  as  a  means  of  exe- 
cuting their  express  powers.  Floyd 
Co.  V.  Day,  19  Ind.  450;  Miller  v. 
Dearborn  Co.,  66  Ind.  162.  Citing' 
Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Mills  V.  Gleason,  11  Wis.  470;  s.  c,  78 
Am.  Dec.  721;  State  v.  Madison,  7 
Wis.  688;  Bank,  v.  Mayor  etc.  of  Chilli- 
cothe,  7  Ohio  354;  s.  c,  30  Am.  Dec. 
185;  Moss  V.  Harpeth  Academy,  7 
Heisk.  (Tenn.)  283;  Com.  -v.  Pittsburgh, 
34  Pa.  St.  486;  Clark  v.  School  Dist. 
No.  7,  3  R.  I.  199;  Hardy  v.  Merri- 
weather,  14  Ind.  203;  Sheffield  School 
Dist.  V.  Andress,    56  Ind.  157. 

Corporations,  by  implication,  take  all 
the  reasonable  powers  which  a  natural 
person  may  adopt.  New  England  F.  & 
M.  Ins.  Co.  V.  Robinson,  25  Ind.  536; 
Lafayette  v.  Cox,  5  Ind.  38;  Floyd  Co. 
V.  Day,  19  Ind.  450;  Kyle  v.  Malin,  8 
Ind  34;  Haag  v.  Vanderburgh  Co.,  60 
Ind.  511;  s.  c,  28  Am.  Rep.  654;  New 
Albany  Second  Nat.  Bank  v.  Danville, 
60  Ind.  504; -Richmond  t).  McGirr,  78 
Ind.  192,  198;  Posey  Co.  v.  Saunders, 


17  Ind.  437;  Daily  v.  Columbus,  49  Ind. 
169.  See  Merrill  v.  Town  of  Monti- 
cello,  22  Fed.  Rep.  589. 

In  Illinois  the  power  exists  if  author- 
ized by  a  vote  of  the  people.  Folsom 
V.  School  Directors,  91  111.  404;  Clark 
V.    School     District    No.      i,    78      111. 

474- 

But  a  law  authorizing  a  donation  of 
money   by  a  municipal   corporation    to 
aid    in  the  construction   of  a  railroad 
gives   no  power  to  borrow  money  or  is 
sue  bonds  in  payment  of  such  donation 
Lippincott  v.  Pana,  92  111.  24;   Middle 
port  V.  vEtna  L.   Ins.   Co.,  82  111.  562 
Dixon  Co.  V.  Field,  iii  U.  S.  83.     See 
Enfield     v.    Jordan,     119    U.    S.    680 
Mather  v.  Ottawa,  114  111.  659. 

In  lovja,  school  districts  have  power 
to  borrow  money  to  pay  legal  debts 
and  maj'  pledge  the  credit  of  the  district 
for  the  payment  of  the  same.  Austin  v 
Dist.  Township  of  Colony,  51  Iowa 
102. 

Implied  power  to  issue  municipal 
bonds  in  Nebraska,  see  State  v.  Bab- 
cock,  22  Neb.  614.  Section  39,  ch.  14, 
Comp.  St.  1887,  gave  to  cities  of  the  sec- 
ond class  the  right  to  make  regulations  to 
secure  the  general  health  of  the  city, 
and  to  construct  sewers  and  regulate 
their  use.  Under  this  authority  it  was 
held  that,  when  it  becam.e  necessary  to 
construct  a  sewer,  the  city  had  the 
power  to  borrow  money  therefor,  and 
to  issue  its  bonds  for  the  same.  "We 
are  fully  aware,"  said  the  court,  "of  the 
necessity  for  great  care  in  the  exercise 
of  the  right  to  borrow  money  by  mu- 
nicipal corporations,  and  that  the  power 
so  to  do  should  not  be  held  to  have 
been  conferred  except  when  expressly 
given  or  where  absolutely  necessary  to 
carry  out  and  make  effective  the  power 
expressly  conferred.  But  we  think  the 
present  case  falls  clearly  within  the  lat- 
ter class,  and  that  the  bonds  were  le- 
gally issued." 

By  vote  of  the  people,  county  bonds 
may  be  issued  for  current  expenses. 
Dawson  Co.  v.  McNamar,  10  Neb. 
276. 

In  Desmond  v.  Jefferson,  19  Fed. 
Rep.  483,  the  power  to  issue  bonds  was 
implied  from  the  power  to  organize  and 
regulate  a  fire  department.  See  Dan- 
ielly  V.  Cabaniss,  52  Ga.  211;  Ivinson  v. 
Hance,  i  Wyoming  Ter.  270. 

The  question  is  discussed  in  Mayor 
etc.  of  Nashville  v.  Ray,  19  Wall.  (U. 
S.)  468;  Ottawa  V.  Carey,  108  U.  S. 
no;  Hopper  v.  Covington,  8  Fed.  Rep. 
777;  Town  of  Merrill  v.  Monticello,  14 
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2.  Quasi  Municipal  Corporations.— T\v&  powers  of  such  govern- 
mental agencies,  as  counties,  townships  and' school  districts,  are 
more  strictly  construed  than  in  the  case  of  incorporated  munici- 
palities. It  is  settled  that  this  class  of  corporations  have  not  the 
implied  power  to  borrow  money  and  issue  negotiable  bonds. 
Direct  legislative  authority  is  necessary.  "  Our  opinion  is,  that 
mere  political  bodies,  constituted  as  counties,  are  for  the  purpose 
of  local  police  and  administration,  and,  having  the  power  of  levy- 
ing taxes  to  defray  all  public  charges  created,  whether  they  are 
or  are  not  formally  invested  with  corporate  capacity,  have  no 
power  or  authority  to  make  and  utter  commercial  paper  of  any 
kind,  unless  such  power  is  expressly  conferred  upon  them  bylaw, 
or  clearly  implied  from  some  other  power  expressly  given  which 
cannot  be  fairly  exercised  without  it."^ 


Fed.  Rep.  628.  As  to  power  of  quasi 
municipal  corporations,  see  Claiborne 
Co.  V.  Brooks,  iii  U.  S.  400. 

A  provision  In  a  city  charter  author- 
izing the  corporation  to  borrow  money 
for  any  public  purpose  is  valid. 
Mitchell  V.  Burlington,  4  Wall.  (U.  S.) 
270;  Larned  v.  Burlington,  4  Wall.  (U. 
S.)  275.  Such  a  power  authorizes  the 
issue  of  bonds  in  aid  of  a  railwaj'. 
Rogers  v.  Burlington,  3  Wall.   (U.'S.) 

*S4- 

What  Is  a  "Borrowing  of  Money?" — A 
contract  made  by  a  city  to  pay  a  sum  of 
money  with  interest  to  a  person  who 
has  assumed  the  payment  of  interest  on 
some  of  the  city  debt  is  not  a  "borrow- 
ing of  money,"  but  is  a  contract  for  the 
payment  of  a  debt.  Gelpecke  v.  Du- 
buque, I  Wall.  (U.  S.)  175. 

A  law  authorizing  a  public  corpora- 
tion to  borrow  money  and  pay  it  by  a 
tax  does  not  take  private  property  for 
public  purposes,  and  is  constitutional. 
Oilman  v.  Sheboygan,  2  Black  (U.  S.) 
510.  See  Jones  v.  Columbus,  25  Ga. 
610. 

An  undertaking  by  a  town  be3'ond 
the  scope  of  its  powers  creates  no  lia- 
bility.    Concord  v.  Boscawen,  17  N.  H. 

465- 

1.  Claiborne  Co.  v.  Brooks,  iii  U.  S. 
400-407,  per  Bradley,  J.;  Hall  v. 
Memphis,  134  U.  S.  198;  Young  v. 
Clarendon  Township,  132  U.  S.  340; 
Kelly  V.  Town  of  Milan,  127  U.  S.  139; 
Mayor  etc.  of  Nashville  v.  Ray,  19 
Wall.  (U.  S.)  468;  Breaux  v.  Par- 
ish of  Iberville  Parish,  23  La.  An. 
232;  Marrionneau  v.  Police  Jury,  23 
La.  An.  251;  Dent  v.  Cook,  45  Ga. 
323;  Knapp  V.  Ma^'or  etc.  of  Hobo- 
ken,  39  N.  J.  L.  394. 


The  power  of  a  county  to  issue  nego- 
tiable bonds  is  the  creature  of  stat- 
ute. Hamlin  v.  Meadville,  6  Neb. 
227. 

It  was  held  that  the  power  of  a 
county  to  build  a  court  house  did  not 
involve  or  include  the  authority  to  issue 
bonds  therefor,  and  the  bonds  were 
held  invalid.  Claiborne  Co.  v.  Brooks, 
III  U.  S.  400.  Counties  have  not  the 
general  power  to  make  negotiable 
paper.  Govelnow  v.  Ramsey  Co.,  11 
Minn.  31;  Hancock  v.  Chicot  Co.,  32 
Ark.  575. 

"It  seems  to  us  to  be  a  power  quite 
distinct  from  that  of  incurring  Indebt- 
edness for  improvements  actually  au- 
thorized and  undertaken,  the  justness 
and  validity  of  which  may  always  be 
enquired  into.  It  is  a  power  which 
ought  not  to  be  implied  from  the  mere 
authority  to  make  such  improvements. 
It  is  one  thing  for  county  or  parish 
trustees  to  have  the  power  to  incur  ob- 
ligations for  work  actually  done  in  be- 
half of  the  county  or  parish,  and  to  give 
proper  vouchers  therefor,  and  a  totally 
diiferent  thing  to  have  the  power  of  is- 
suing unimpeachable  paper  obligations 
which  may  be  multiplied  to  an  indefinite 
extent.  If  it  be  once  conceded  that  the 
trustees  or  other  local  representatives 
of  townships,  counties  or  parishes  have 
the  implied  power  to  issue  coupon 
bonds,  paj'able  at  a  future  day,  which 
may  be  valid  and  binding  obligations  in 
the  hands  of  innocent  purchasers,  there 
will  be  no  end  to  the  fraud  that  will  be 
perpetrated.  We  do  not  mean  to  be 
understood  that  it  requires,  in  all  cases, 
express  authority  for  such  bodies  to  is- 
sue negotiable  paper.  The  power  has 
frequently  been  implied  from  other  ex- 
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3.  Alunicipal  Corporations  Proper. — The  powers  of  cities  and 
incorporated  towns  are  somewhat  more  liberally  construed  in  the 
light  of  their  charters  and  existing  statutes.  JUDGE  DiLLON,  how- 
ever, states,  as  the  true  doctrine,  that  "  Merely  as  incidental  to  the 
discharge  of  its  ordinary  corporate  functions,  no  municipality  or 
public  corporation  has  the  right  to  invest  any  instrument  it  may 
issue,  whatever  its  form,  with  that  supreme  and  dangerous 
attribute  of  commercial  paper  which  insulates  the  holder  for  value 
from  defences  and  equities  which  attach  to  its  .inception. "^ 


press  powers  granted.  Thus,  it  has 
been  held  that  the  power  to  borrow 
money  implies  the  power  to  issue  the 
ordinary  securities  for  its  repaj'ment, 
whether  in  the  form  of  notes  or  bonds 
payable  in  the  future."  Police  Jury  v. 
Britton,  15  Wall.  (U.  S.)  566. 

Contra. — For  debts  and  obligations 
lawfully  created,  any  corporation  has 
implied  authority,  unless  prohibited  by 
statute,  charter  or  by-law,  to  issue  its 
securities  in  the  form  of  note,  bill  or 
bond.  First  Municipality  v.  McDon- 
ough,  2  Rob.  (La.)  244,  250;  Barry  v. 
Merchants'  Exchange  Co.,  i  Sandf.  Ch. 
(N.  Y.)  280.  Cited  with  approval  in 
Curtis  V.  Leavitt,  15  N.  Y.  9,  and  in 
Smith  V.  Law,  21'N.  Y.  296,  299;  Bank 
of  Chillicothe  ».  Mayor  etc.  ofChiUi- 
cothe,  7  Ohio,  pt.  11,  p.  31;  Ketchum  v. 
Buffalo,  14  N.  Y.  356;  Cases,  p.  375; 
Douglass  V.  Mayor  etc.  of  Virginia 
City,  5  Nev.  147;  Richmond  v.  McGirr, 
78  ind.  192. 

The  power  to  contract  debts  implies 
the  power  to  agree  with  creditors  upon 
the  time  and  manner  of  payment,  anu 
to  issue  the  usual  written  evidences,  in- 
cluding negotiable  bonds.  Williams- 
port  V.  Com.,  84  Pa.  St.  487;  s.  c,  24 
Am.  Rep.  208. 

The  officials  of  a  municipal  corpora- 
■iion^  -vjhich  is  vested  -with  the  usual 
fotvers  of  such  bodies^  are  authorized 
to  issue  bonds  or  promissory  notes  to 
evidence  the  credit  price  of  any  works 
for  which  they  are  authorized  to  con- 
tract^ -which  i7i  the  hands  of  a  bona  fide 
holder  will  be  protectedby  the  law-mer- 
chant. 

The  express  authority  in  an  agent  to 
buy,  provide  for  or  procure  a  thing  for 
'his  principal,  carries  with  it  the  implied 
power  to  give  the  latter  negotiated 
note  for  the  price  of  the  thing,  and  this 
rule  at  law  applies  to  the  officials  or 
agents  of  municipal  corporations. 
Holmes  v.  Shreveport,  31  Fed.  Rep. 
ii3.  . 

Construction  of  Statute.     Hopple  v. 


Brown,  13  Ohio  St.  311.  Under  Pa. 
acts  of  March  25th  and  August  25th, 
1864,  see  Meek  v.  Bayard,  53  Pa.  St. 
217. 

A  county  may  maintain  an  action  to 
cancel  bonds  issued  without  due  an- 
tliorlty  in  payment  of  a  subscription  in 
aid  of  a  railroad.  Anderson  Co.  v. 
Paola  etc.  R.  Co.,  20  Kan.  534. 

1.  The  question  was  before  the  Su- 
preme Court  of  the  United  States  in 
1S72.  Mayor  etc.  of  Nashville  v.  Ray,  19 
Wall.  (U.S.)468.  But  the  decision  was 
placed  upon  other  grounds.  Mr.  J. 
Bradley  said:  "The  power  to  borrow 
mone3'  does  not  belong  to  a  municipal 
corporation  as  an  incident  to  its  crea- 
tion. To  be  possessed  it  must  be  con- 
ferred by  legislation,  either  express  or 
implied.  It  does  not  belong  as  a  mere 
matter  of  course  to  local  governments 
to  raise  loans.  Their  powers  are  pre- 
scribed by  their  charters,  and  tfiese 
charters  provide  the  means  for  exer- 
cising the  powers,  and  the  creation  of 
specific   means  excludes  others.  .     . 

If,  in  the  exercise  of  their  important 
,:rusts,  the  power  to  borrow  money  and 
issue  bonds  or  other  commercial  secur- 
ities is  needed,  the  legislature  can  easily 
confer  it  under  the  proper  limitations 
and  restraints  and  with  proper  provis- 
ions for  future  repayment.  Without  such 
authority  it  cannot  be  legally  exercised." 

See  Lynde  w. Winnebago  Co.,  16  Wall. 
(U.  S.)  6,  which  turned  upon  the  con- 
struction of  a  particular  Iowa  statute. 
In  Hitchcock  v.  Galveston,  96  U.  S. 
341,  it  appeared  that  the  city  contracted 
for  building  sidewalks,  and  to  pay 
therefor  in  bonds  of  the  city.  The  city 
council  declared  the  contract  null  and 
void,  and  the  contractors  brought  suit 
thereon.  The  defence  was  that  the 
contract  to  issue  the  bonds  was  ultra 
vires:  The  city  was  held  liable  on 
the  contract,  but  it  was  not  decided 
whether  the  city  had  power  to  issue  the 
bonds. 

Said  Strong,}.:  "If  payment  cannot 
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4.  May  be  Implied  from  Power  to  Borrow  Money. — Express 
power  to  borrow  money  includes  the  power  to  issue  negotiable 
bonds  or  other  securities  to  the  lender.^ 

5 .  Not  Implied  from  Power  to  Subscribe  for  Stock. — Express 
power  to  subscribe  for  stock  in  a  railway  corporation  does  not  au- 
thorize the  issue  of  negotiable  bonds,  in  payment  of  the  subscrip- 
tion, unless  the  power  to  issue  such  bonds  is  expressly  or  by 
reasonable  implication  conferred  by  statute.* 

6.  Not  Implied  in  Power  to  Tax. — The  grant  of  power  to  ap- 
propriate money  to  aid  a  railroad  corporation,  where  the  power  is 
accompanied  with  a  provision  directing  the  levy  of  taxes  to  meet 
the  appropriation,  gives  no  power  to  issue  negotiable  bonds. ^ 

7.  Aid  Bonds — Express    Authority    Necessary. — A   municipal 


be  made  on  bonds  because  their  issue  is 
ultra  vires,  it  would  be  sanctioning 
rank  injustice  to  hold  that  payment 
need  not  be  made  at  all.  Such  is  not 
the  law.  The  contract  between  the 
parties  is  in  force  so  far  as  it  is  lawful. 
.  .  .  The  present  is  not  a  case  in 
which  the  issue  of  the  bonds  was  pro- 
hibited by  any  statute.  At  most  the 
issue  was  unauthorized." 

There  Is  a  Fundamental  Difference 
Between  Using  Bonds  to  Pay  for  Corpo- 
rate Improvements  and  Issuing  Bonds  to 
Borrow  Money  to  Pay  for  Such  Improve- 
ments.— Ketchum  v.  Buffalo,  14  N.  Y. 
356;  Daniels  Neg.  Inst.,  §1530. 

It  is  no  defence  to  a  suit  on  bonds 
issued  to  pay  for  stock  subscribed  for 
by  a  county,  that  the  county  issued  its 
own  bonds  to  pay  for  the  subscription 
instead  of  negotiating  a  loan,  as  author- 
ized by  the  enabling  act.  Street  v. 
Craven  Co.,  70  N.  Car.  644. 

1.  Comanche  Co.  v.  Lewis,  10  Sup. 
Ct.  Rep.  286;  Com.  v.  Pittsburgh,  34  Pa. 
St.  496;  Evansville  etc.  R.  Co.  v.  Evans- 
ville,  15  Ind.  395;  Com.  v.  Allegheny 
Co.,  37  Pa.  St.  241;  Reinbolt  v.  Pitts- 
burgh, 41  Pa.  St.  278;  Seybert  v.  Pitts- 
burgh, I  Wall.  (U.  S.)  272;  Rogers  v. 
Burlington,  3  Wall.  (U.  S.)  654,  666; 
DeVoss  V.  Richmond,  18  Gratt.  (Va.) 
338;  s.  c,  98  Am.  Dec.  647;  Galena  v. 
Corwith,  48  111.  423;  s.  c,  95  Am.  Dec. 
557;  German  Am.  Bank  v.  Brenham, 
35  Fed.  Rep.  185;  Police  Jury  v.  Brit- 
ton,  15  Wall.  (U.  S.)  572;  Milner  v. 
Pensacola,  2  Wood  (U.  S.)  637;  Mayor 
etc.  of  Griffin  v.  Inman,  ^7  Ga.  370; 
Adams  v.  Rome,  59  Ga.  765;  Tucker  v. 
Raleigh,  75  N.  Car.  267;  Mayor  etc.  of 
Vicksburgh  v.  Lombard,  51  Miss.  125; 
Mercer  Co.  i;.  Hacket,  i  Wall.  (U.  S.) 
83;  Hitchcock  V.  Galveston,  2  Wood 
(U.  S.)  272. 


Kan.  act  of  Februar3'  29th,  1868,  giving 
county  commissioners  power  ''to  bor- 
row" upon  the  credit  of  the  county 
money  sufficient  for  the  erection  of 
county  buildings,  gives  them  power  to 
issue  bonds.  It  is  immaterial  that  the 
bonds  issued  under  such  act  recite  that 
they  are  issued  for  the  purpose  of  erect- 
ing county  buildings,  instead  of  reciting 
that  it  is  to  borrow  money  for  their 
erection,  where  the  bonds  refer  to  or 
recite  the  act.  Comanche  Co.  v.  Lewis, 
133  U.  S.  198;  Lewis  Y).  Comanche  Co., 
35  Fed.  Rep.  343. 

Where  a  city  has  authority  to  issue 
scrip  to  a  certain  amount  for  the  pur- 
pose of  paying  the  cost  of  public  build- 
ings, the  whole  amount  may  be  issued  at 
once,  and  the  proceeds  invested  until  re- 
quired. Foote  V.  Salem,  14  Allen 
(Mass.)  87. 

2.  Hill  V.  Memphis,  134  U.  S.  198; 
Kelley  v.  Town  of  Milan,  127  U.  S. 
139,  150,  construing  Gen,  Laws  Tenn. 
Code  of  Ten.,  §§  1142,  1161;  Marsh  v. 
Fulton  Co.,  10  Wall.(U.  S.)  676;  Wells 
V.  Pontotoc  Co.,  102  U.  S.  625; 
Clairborne  Co.  v.  Brooks,  iii  U.  S. 
400;  Ottawa  V.  Carey,  108  U.  S.  no, 
123;  Daviess  Co.  v.  Dickinson,  117  U. 
S.  657,663;  Norton  v.  Dyersburg,  127 
U.  S.  i6o;  Mayor  etc.  of  Pulaski  v. 
Gilmore,  21  Fed.  Rep.  870;  Green  v. 
Dyersburgh,  2  Flip.  (U.  S.)  477;  Tax- 
payers of  Milan  etc.  v.  Tennessee  Cent. 
R.  Co.,  II  Lea  (Tenn.)  330. 

Such  statutes  contemplate  that  the 
stock  shall  be  paid  for  out  of  money 
raised  by  taxation.  Campbell  Co.  v. 
Knoxville  R.  Co.,  6  Coldw.  (Tenn.)  598. 

3.  Claiborne  Co.  f.  Brooks,  in  U.  S. 
400,  406;  Wells  V.  Pontotoc  Co.,  102  U. 
S.  631-32;  Ogden  IK  Daviess  Co.,  102  U. 
S.  134,  639;  Concord  v.  Robinson,  I2i 
U.  S.  165. 
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corporation  cannot,  without  express  authority,  issue  its  negotiable 
bonds  in  aid  of  an  extraneous  object,  such  as  a  railway  corpora- 
tion.^ 

4.  Purposes  for  Which  Bonds  May  be  Issued. — The  legislature 
cannot  authorize  the  issue  of  bonds  by  a  municipal  corporation 
for  every  purpose.  As  such  obligation  must  be  discharged  with 
money  raised  by  taxation,  the  question  resolves  itself  into  an  en- 
quiry as  to  the  purposes  for  which  the  power  of  taxation  may  be 
exercised. 


1.  Thomson  v.  Lee  Co.,  3  Wall.  (U. 
S.)  327;  Marsh  v.  Fulton  Co.,  10  "Wall. 
(U.  S.)  676;  Police  Jury  v.  Britton,  15 
Wall.  (U.  S.)  566;  Pendleton  Co.  v. 
Amy,  13  Wall.  (U.  S.)  297;Kenicott  v. 
Wayne  Co.,  16  Wall.  (U.  S.)  453;  St. 
Joseph  Township  v.  Rogers,  16  Wall. 
(U.  S.)  644;  Town  of  Coloma  v.  Eaves, 
92  U.  S.  484;  Town  of  South  Ottawa  f. 
Perkins,  94  U.  S.  260;  Weigh tman  v. 
Clark,  103  U.  S.  256;  Lewis  •".  Shreve- 
port,  108  U.  S.  282;  Claiborne  Co.  v. 
Brooks,  III  U  S.  400;  Barnes  v.  Town 
of  Lacon,  84  111.  461;  Pitzman  v.  Free- 
burg,  92  in.  211;  Delaware  Co.  v.  Mc- 
Clintock,  51  Ind.  325;  Clay  v.  Nicholas 
Co.,  4  Bush  (Ky.)  154;  Williamson  v. 
Keokuk,  44  Iowa  88;  Hawkins  v.  Car- 
roll Co.,  50  Miss.  735;  Reineman  v. 
Covington  etc.  R.  Co.,  7  Neb.  310;  New 
Orleans  etc.  R.  Co.  v.  Dunn,  51  Ala. 
128;  Lafayette  etc.  R.  Co.  v.  Geiger,  34 
Ind.  185;  Pennsylvania  R.  Co.  v.  Phil- 
adelphia, 47  Pa.  St.  .189;  Fisk  v.  Ken- 
osha, 26  Wis.  23.  See  Town  of  South 
Ottawa  V.  Perkins,  94  U.  S.  260;  Mc- 
Coy V.  Briant,  53  Cal.  247;  Storm  v. 
Town  of  Genoa,  23  N.  Y.  439;  People 
V.  Mitchell,  35  N.  Y.  351;  English  t). 
Chicot  Co.,  26  Ark.  454;  Bridgeport  v. 
Housatonic  R.  Co.,  15  Conn.  475; 
Aurora  v.  West,  22  Ind.  88;  s.  c,  85  Am. 
Dec.  413;  Lewis  v.  Shreveport,  3  Wood 
(U.  S.)  205;  Nichol  V.  Mayor  etc.  of 
Nashville,  9  Humph.  (Tenn.)  252; 
Pennsylvania  R.  Co.  v.  Philadelphia,  47 
Pa.  St.  189;  Lamoille  Valley  R.  Co.  v. 
Fairfield,  51  Vt.  257;  Jeffries  v.  Law- 
rence, 42  Iowa  498. 

Municipal  Corporation  Becoming  a, 
Stockliolder. — A  municipal  corporation, 
in  order  to  exercise  the  power  of  be- 
coming a  stockholder  in  a-  railroad  cor- 
poration, must  have  such  power  pre- 
viously conferred  by  act  of  the  legisla- 
ture; and  even  such  power  does  not 
carry  witlr  it  the  power  to  issue  nego- 
tiable bonds  in  payment  of  the  sub- 
scription, unless  the  latter  power  is  ex- 
pressly  or   by    reasonable   implication 


conferred  by  the  statute.  In  a  suit 
in  chancery  brought  by  the  authorities 
of  a  town  to  have  bonds  declared  in- 
valid, a  decree  had  been  entered  declar- 
ing them  valid,  on  the  consent  to  that 
effect  signed  by  the  mayor  of  the  town. 
It  was  held  that  the  consent  of  the 
mayor  could  give  no  more  validity  to 
tlie  bonds  than  they  before  had,  and 
that  the  decree  was  not  an  adjudication 
of  their  validity.  Want  of  authority 
to  issue  them  extended  to  want  of  au- 
thority to  declare  them  valid.  Tlie 
mayor  had  no  such  authority,  and  the 
decree  could  not  be  set  up  as  a  judicial 
determination  of  th6  validity  of  the 
bonds.  Russell  v.  Place,  94  U.  S.  606; 
Manhattan  L.  Ins.  Co.  v.  Broughton, 
109  U.  S.  121.  There  is  nothing  incon- 
sistent with  this  view  in  Nashville  etc. 
R.  Co.  V.  United  States,  113  U.  S.  261. 
Kelley   v.  Town   of   Milan,   127   U.  S. 

139- 

In  Illinois,  an  incorporated  town  is  a 
village,  and  may  make  a  donation  to  a 
railroad  corporation  under  power  con- 
ferred upon  "any  village,  city,  county 
or  township."  Enfield  v.  Jordan,  119 
U.  S.  680,  disapproving  Welch  v.  Post, 
99  111.  471. 

Autliorlty  Must  be  Strictly  Construed 
— Record  of  Proceedings. — "The  author- 
ity of  a  majority  of  the  taxpayers  of  a 
town  to  encumber  tlie  propertj'  of  the 
minority  against  their  will,  in  aid  of  a 
railroad  or  other  corporation,  receives 
no  countenance  from  the  principles  of 
the  common  law.  Every  step,  there- 
fore, required  by  the  statute  must  be  in 
strict  conformity  therewith.  People  t>. 
Hulburt,  46  N.  Y.  no.  The  rule  is 
also  inflexible  that  when  a  court  or 
judicial  officer  exercises  a  special  stat- 
utory'power  outside  this  scope  of  the 
usual  jurisdiction  of  courts  of  general 
powers,  the  record  of  the  proceedings 
must  show  that  the  statutory  authority 
has  been  pursued;  and  in  this  regard 
the  proceedings  are  on  the  same  footing 
witli  that   of  courts  of  limited  and  in- 
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ferior  jurisdiction.''  Wallace,  J.,  in 
Cowdrey  v.  Canaedea,  i6  Fed.  Rep.  532; 
Denning  v.  Corwin,  11  Wend.  (N.  Y.) 
647;  Thatcher  v.  Powell,  6  Wheat. 
(U.  S.)  119;  Dyckman  v.  Mayor  etc. 
of  N.  Y.,  5  N.  Y.  437;  Betts  v.  Bogley, 
12  PicR.  (Mass.)  572;  Town  of  Hunt- 
ington V.  Town  of  Charlotte,  15  Vt. 
46;  Daviess  Co.  Court -u.  Howard,  13 
Bush  (Ky.)  lOi;  Morse  v.  Pressley,  25 
N.  H.  299.  But  this  rule  does  not  re- 
quire that  the  law  conferring  the  power 
shall  be  as  strictly  construed  as  a  penal 
law.  Leavenworth  etc.  R.  Co.  v.  Doug- 
las Co.,  18  Kan.  169.  Law  in  aid  of 
turnpike  companies  must  be  strictly  fol- 
lowed. Winchester  etc.  Turnpike  Co. 
■V.  Clarke,  3  Mete.  (Ky.)  140.  Bonds 
held  issued  without  authority,  see 
Bunch  V.  Fluvanna  Co.  (Va.)  10  S.  E. 
Rep.  532.  Under  Pa.  acts  of  March 
2Sth  and  August  25th,  1864,  townships 
must  proceed  as  therein  provided. 
Meek  v.  Bayard,  53  Pa.  St.  217. 

Construction  of  Particular  Statutes. — 
The  111.  acts  of  1S72  and  1875,  relating 
to  municipal  indebtedness,  are  not 
merely  amendatory  to  the  act  of  1865, 
but  were  enacted  for  different  purposes, 
to  be  accomplished  by  different  means. 
People  V.  Lippincott,  81  111.  193.       ^ 

Construction  of  legislation  authoriz- 
ing villages 'of  Sandy  Hill  and  Fort 
Edward  to  issue  railroad  aid  bonds. 
People  V.  Fort  Edward,  79  N.  Y.  28. 

Power  of  village  to  issue  bonds  under 
N.  Y,  Laws  1867,  ch.  953,  as  amended 
by  Laws  1868,  ch.  317.  Culver  v.  Fort 
Edward,  8  Hun  (N.  Y.)  340. 

Validity  and  construction  of  the 
statute  of  Georgia  authorizing  the 
city  of  Griffin  to  issue  bonds  in  aid. 
Mayor  etc.  of  Griffin  v.  Inman,  57  Ga. 
370. 

Ordinance  of  the  city  9f  Hastings 
providing  for  the  issue  of  bonds  in  aid 
of  St.  Paul  etc.  R.  Co.  held  valid. 
Warsop     V.    Hastings,   22    Minn.  437. 

A  clause  in  the  charter  of  a  railroad 
company  providing  that  "it  shall  be  law- 
ful for  all  persons  of  lawful  age,  or  for 
the  agent  of  any  corporate  body,  to  sub- 
scribe for  the  capital  stock  of  said  coin- 
pany,"  refers  to  private  corporations, 
and  confers  no  power  upon  municipal 
corporations.  Campbell  v.  Paris  etc. 
R.  Co.,  71  111.  611;  East  Oakland  Town- 
ship V.  Skinner,  94  U.  S.  255. 

The  charter  of  the  Kankakee  &  Illi- 
nois R.  Co.,  which  authorized  town- 
ships to  vote  aid  to  said  road  provided 
that  "nothing  therein  contained  shall 
prevent  counties  and  cities  from  taking 


and  voting  for  subscriptions  in  the 
stock  of  said  company  under  the  gen- 
eral laws  of  this  "State."  This  was  held 
not  simply  a  reservation  of  the  power 
to  subscribe,  but  inferentifilly  a  repeal 
of  the  power  to  issue  bonds.  It  left  the 
general  laws  unchanged.  Kankakee 
Co.  V.  Mtna.  L.  Ins.  Co.,  106  U.  S. 
669. 

The  limitation  imposed  by  111.  act  of 
Februar)'  25th,  1867,  on  the  amount  "any 
town  in  anj'  county  under  township 
organization  is  authorized  to  donate"  to 
a  railroad  company,  was  repealed  by 
the'  act  of  Februarj'  24th,  1S69,  which 
authorized  not  only  towns,  but  villages, 
cities  and  counties  to  make  donations 
in  such  amounts  as  should  be  voted  at 
the  elections  provided  for  by  the  act. 
Pana  v.  Bowler,  107  U.  S.  529.  Ap- 
propriation may  be  to  aid  the  construc- 
tion of  a  part  only  of  a  road.  Perry  v. 
Keene,  58  N.  H.  40. 

Where  one  section  of  an  act  provides 
that  towns  and  counties  along  the  route 
of  a  railroad  may  subscribe  to  the  stock 
of  the  road,  and  the  following  section 
provides  that  a  certain  named  county 
may  make  a  definite  subscription,  the 
sections  are  cumulative  and  not  alterna- 
tive. Moultrie  Co.  v.  Fairfield,  105  U. 
S.  370.  See  Clay  Co.  v.  Society  for 
Savings,  104  U.  S.  579. 

The  Missouri  constitution  of  July 
4th,  1865,  and  the  Mo.  Rev.  St.  1865,  p. 
372,  requiring  a  two-thirds  vote  to  au- 
thorize a  city  to  aid  a  railroad,  was 
a  limitation  upon  the  future  only.  It 
did  not  repeal  a  city  charter  which 
gave  the  right  to  subscribe  for  stock 
upon  a  majority  vote.  Louisiana  u. 
Taylor,  105  U.  S.  454. 

A  statute  authorizing  cities  and 
towns  to  subscribe  to  the'  capital  stock 
of  a  railroad  company,  not  limiting  the 
amount  of  the  subscription,  but  pro- 
viding that  its  terms,  conditions  and 
amount  shall  be  set  forth  in  a  written 
proposition  to  be  voted  upon  by  the 
people,  is  not  in  corifiict  with  the  Wis- 
consin constitution,  which  declares  that 
"it  shall  be  the  duty  of  the  legislature, 
and  they  are  hereby  empowered,  to 
provide  for  the  organization  of  cities 
and  incorporated  villages,  and  to  re- 
strict their  power  of  taxation,  assess- 
ment, borroXving  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  in  assessments  and  tax- 
ation, and  in  contracting  debts  by  such 
municipal  corporations."  Smith  i). 
Fond  du  Lac,  10  Biss,  (U.  S.)  418. 
'     An  act  of  the  legislature  authorizing 
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a  county  to  issue  bonds  to  the  amount 
of  its  indebtedness  is  not  in  conflict 
with  a  constitutional  provision  that 
"the  legislature  shall  pass  no  special 
act  conferring  corporate  powers." 
Sherman  Co.tr'.  Simons,  109  U.  S.  735; 
Jefferson  Co.  f.  People,  15  Neb.  127. 

Neither  the  charter  of  the  city  of 
Louisiana,  Mo.  (approved  March  12th, 
1870),  construed  with  art.  lo,  §  14,  of 
the  State  const,  adopted  in  1865,  nor 
Gen.  Sts.  Mo.  1865,  ch.  63,  §  17,  taken 
in  connection  with  an  amendment  to 
that  chapter  adopted  March  24th,  1870 
(§  52),  authorized  the  city  to  subscribe 
to  the  stock  of  a  railroad  company, 
organized  under  the  laws  of  Illinois. 
Allen  V.  Louisiana,  103  U.  S.  80.  Mo. 
act  March  23rd,  1861,  took  from 
county  courts  the  power  given  them  by 
the  charter  of  the  Laclede  &  Fort  Scott 
R.  Co.  to  make  ■  subscription  to  its 
stock  without  a  popular  vote.  State  v. 
Dallas  Co.  Court,  72  Mo.  329. 

The  act  amending  the  charter  of  the 
city  of  Keokuk,  approved  January 
22nd,  1853,  did  not  confer  the  power  to 
subscribe  to  the  stock  of  a  railway 
company.  Williamson  v.  Keokuk,  44 
Iowa  88. 

Construction  of  art.  10,  §  8,  W.  Va. 
const.  1872,  in  connection  with  acts  of 
February  13th  and  isth,  1S27,  see  List 
V.  Wheeling,  7  W  Va.  501.  Validity 
of  Forest  Park  Bonds,  see  Jannison  v. 
Griswold,  2  Mo.  App.  150. 

A  Certain  Portion  of  a  County  May  be 
Created  a  Corporation  by  Statute  with 
Power  to  Issue  Bonds  in  Aid  of  a  Rail- 
road.— Kreiger  v.  Shelby  R.  Co.,  84 
Ky.  66. 

The  provisions  of  the  Pa.  act  of  i86g, 
§  II,  empowers  the  city  councils  alone 
with  power  to  determine  what  city 
loans  shall  be  issued  for  improvement 
of  parks.  Com.  v.  Park,  10  Phila. 
(Pa.)  444. 

A  special  statute  of  Tennessee  con- 
ferring power  upon  the  county  courts 
of  certain  counties  to  subscribe  to  the 
stock  of  a  railroad  company  without 
requiring  the  submission  of  the  ques- 
tion to  a  popular  vote  was  not  in  viola- 
tion of  Tenn.  const.  1834,  art.  i,  §  8, 
or  art.  11,  §  7.  Tipton  Co.  v.  Rogers 
Locomotive  etc.  Works,  103  U.  S. 
523. 

Aid  in  Construction  of  Depots,  etc. — 
Under  an  act  authorizing  the  issue  of 
township  bonds  "to  aid  in  the  construc- 
tion of  railroads  or  water  power,  bj' 
donation  thereto,  or  for  other  works  of 
internal  improvement,"  bonds  may    be 


issued  to  aid  in  constructing  depots  and 
side  tracks.  ''Such  constructions  are 
constituents — essential  parts  of  every 
railroad,  without  which  it  would  be  in- 
complete and  incapable  of  serving  the 
uses  for  which  it  is  intended."  Rock 
Creek  Township   v.   Strong,   96  U.  S. 

271" 

Under  the  act  of  Neb.  approved 
March  ist,  1870,  entitled  "an  act  to  pro- 
vide for  the  organization,  government 
and  power  of  cities  and  villages,  all 
towns  and  villages  containing  to  exceed 
1500  and  less  than  15,000  inhabitants  are 
created  into  cities  of  the  second  class, 
without  any'  act  of  acceptance  on  the 
part  of  the  town  or  village,  and  may 
exercise  the  power  of  a  city  of  the  sec- 
ond class,  and  issue  bonds  through  the 
instrumentality  of  the  president  and 
trustees  before  the  election  of  a  ma\'or 
and  council.  State  ;■.  Babcock,  State 
Auditor,  25  Neb.  709;  26  Am.  &  Eng. 
Corp.  Cas.  526. 

Authority  to  issue  bonds  in  aid  of  a 
railroad  authorizes  the  issue  of  nego- 
tiable debentures,  if  that  is  a  conven- 
ient and  ordinary'  form.  Bushnell  v. 
Beloit,  10  Wis.  195. 

Bonds  Issued  to  Aid  in  the  Construc- 
tion of  a  Eailroad  Before  the  Authoriz- 
ing Law  Has  Taken  Effect  Are  Void. — 
Berliner  v.  Town  of  Waterloo,  14  Wis. 
378;  Town  of  Rochester  v.  Alfred 
Bank,  13  Wis.  432;  s.  c,  80  Am.  Dec. 
746. 

County  court  held  to  have  acted 
within  its  authority  in  issuing  aid 
bonds.  Goshorn  v.  Ohio  Co.,  i  W. 
Va.  308. 

As  to  powers  of  county  court  under 
Tenn.  act  1851-52,  ch.  117,  §  5,  see 
Byrd    v.  Ralston,  3   Head  (TTenn.)  477. 

Where  the  act  authorizes  the  issue 
of  parish  bonds  in  such  form  and  de- 
nomination as  shall  be  prescribed  by 
the  police  jury,  all  bonds  issued  under 
color  of  such  act  without  the  action  of 
the  jury  are  invalid.  Lisso  i'.  Red 
River  Parish,  29  La.  An.  590. 

As  to  power  of  counties  to  subscribe 
to  the  stock  of  a  railroad  without  a  vote 
of  the  people,  see  Smith  v.  Clark  Co., 
54  Mo.  58;  State  v.  Green  Co.,  54  Mo. 

54°- 

The  county  judge  in  Kentucky  can- 
not submit  the  question  of  aid  to  a  vote 
without  having  associated  with  him  a 
majorit}'  of  the  justices  of  the  peace. 
Bowling  Green  etc.  R.  Co.  f.  Warren 
Co.  Court,  10  Bush  (Ky.)  711.  Pow- 
ers of  countj'  of  Howard,  Mo.,  under 
charter  of  La.  &  Mo.  etc.  R.   Co.  ot 


1239 


Municipal                      MUNICIPAL   SECURITIES.  Bonds. 

[a)  Must  be  a  Public  Purpose. — It  is'  the  settled  rule  of 

law  that  a  tax  can  be  levied  for  a  public  purpose  only.^ 

"  The  legislature,"  said  CHIEF  JUSTICE  Black,^  "hasnocon- 

1859.     See    Howard    Co.  v.   Paddock,  Cass   Co.   v.    GlUett,    100    U.   S.   585; 

no  U.  S.  384,                                       ,  Cass  Co.   v.  Johnston,   95   U.   S.   360; 

Special  Statutes — Construction  of,  by  Cass  Co.  v.  Jordan.  95  U;  S.  373;  Ray 
Supreme  Court  of  the  United  States. —  Co.  v.  Vansycle,  96  U.  S.  675;  Daviess 
Illinois— Tovfn  of  Concord  v.  Ports-  Co.  v.  Huidekoper,  98  U.  S.  98;  Doug- 
mouth  Sav.  Bank,  92  U.  S.  625;  Moul-  lass  v.  Pike  Co.,  loi  U.  S.  677;  An- 
trie  Co.  v.  Rockingham  Ten-Cent  Sav.  thony  v.  Jasper  Co.,  loi  U.  8.  693; 
Bank,  92  U.  S.  631;  Elmwood  Town-  Ogden  v.  Daviess  Co.,  102  U.  S.  634; 
ship  V.  Marcy,  92  U.  S.  289;  East  Jarrolt  v.  Moberly,  103  U.  S.  580; 
Oakland  Township  v.  Skinner,  94  U.  S.  Allen  v.  Louisiana,  103  U.  S.  80;  Ralls 
255;  Roberts  v.  BoUes,  loi  U.  S.  119;  Co.  v.  Douglass,  105  U.  S.  728;  Kirk- 
Bufifalo  etc.  R.  Co.  v.  Falconer,  103  U.  bridge  v.  Lafayette  Co.,  io8  U.  S.  208; 
S.  821;  Harter  v.  Kernochan,  103  U.  S.  Dallas  Co.  v.  McKenzie,  no  U.  S.686; 
562,  64S;  Clay  Co.  V.  Society  for  Sav-  Howard  Co.  v.  Paddock,  no  U.  S.384; 
ings,  104  U.  S.  579;  Town  of  Louisville  Bates  Co.  v.  Winters,  112  U.  S.  325; 
V.  Portsmouth  Sav.  Bank,  104  U.  S.  Cole  z^.  La  Grange,  113  U.  S.  1. 
469;  Wade  V.  Walnut  Township,  105  Nebraska. — Read  v.  Plattsmouth,  107 
U.  S.  i;  Moultrie  Co.  ».  Fairfield,  105  U.  S.  568;  Dixon  Co.  v.  Field,  in 
U.  S.  370;  Kankakee  Co.  w.  yEtna  L.  U.  S.  83;  Otoe  Co.  v.  Baldwin,  ni 
Ins.  Co.,   106   U.  S.  668;   Pana  v.  Bow-  U.  S.  i. 

ler,   107  U.  S.  539;  Jonesboro  v.  Cairo  New    Jersey.  —  Crampton     v.     Za- 

etc.  R.  Co.,  no  U.  S.  192.  briskie,    loi    U.  S.   601;    Montclair   v. 

Indiana. — Bissell  w.  JeiTersonville,  24  Ramsdell,  107  U.  S.   147;   Middleton  v. 

How.  (U.  S.)   287.  Mullica  Township,  n2  U.  S.  433. 

lo-wa. — Meyer  v.  Muscatine,  i  Wall.  Ne-w    York. — Scipio  v.  Wright,   loi 

(U.  S.)  384.                       ,  U.  S.  665. 

Kansas. — Converse  w.  Fort  Scott,  92  Ohio.  —  Northern    Bank    v.    Porter 

U,  S.   503;  Douglas   Co.   v.   Bolles,  94  Township,  no  U.  S.  608. 

U.  S.   104;  Johnson   Co.  v.  Thayer,  94  Pennsylvania. — Curtis  v.  Butler  Co., 

U.  S.  631;   Leavenworth  Co.  v.  Barnes,  24  How.  435. 

94  U.  S.  70;   Rock  Creek  Township  v.  Wisconsin.  —  Wood    Co.   v.    Lacka- 

Strong,  96   U.  S.  271;  Block  v.  Bour-  wanna  Iron  Co.,  93  U.  S.  6iq. 

bon  Co.,  99  U.  S.  686;   Lewis  x>.  Bour-  1.  Loan   Assoc,  v.  Topeka,  20   Wall, 

bon    Co.,    105     U.    S.    739;     Bissell -w.  (U.    S.)    655;    Curtis    v.    Whipple,   24 

Spring  Valley  Township,  no  U.S.  162.  Wis.  350;   Whiting  v.  Fond  du  Lac  R. 

Louisiana.  —  United   States  i'.  New  Co.,  25  Wis.  167;  Allen  t).  Jay,  60  Me. 

Orleans,  98  U.  S.  381.  124;  Jenkins  v.  Andover,  103  Mass.  94; 

Michigan. — Pine  Grove  Township w.  Lowell  f.  Boston,  in   Mass.   454;  s.  c, 

Talcott,  19   Wall.  (U.  S.)   666;  Taylor  15    Am.    Rep.   39;    Pray   v.    Northern 

V.  Ypsilanti,  105  U.  S.  60;  New  Buffalo  Liberties,  31   Pa.    St.  69;  In  re  Mayor 

Township    v.    Cambria    Iron    Co.,    105  etc.   of    N.  Y.,   n  Johns.  (N.   Y.)   77; 

U.  S.  73;  Chickaming-w.  Carpenter,  106  Camden    v.    Allen,    26    N.   J.    L.    398; 

U.  S.  663.  Sharpless  v.  Mayor  etc.  of   Philadel- 

Minnesota.  —  Red    Rock    v.    Henry,  phia,  21  Pa.   St.  147;  s.  c,  59  Am.  Dec. 

106  U.  S.  596.  7S9;   Hanson  v.    Vernon,   27  Iowa  28, 

Mississippi. — Carroll  Co.   v.  Smith,  47;    s.    c,   i    Am.    Rep.  215;    Sweet   v. 

Ill  U.  S.  556;   Cass  Co.  w.  Johnston,  95  Hulbert,  51   Barb.  (N.  Y.)  312;  Cooley 

U.  S.  360;  Calhoun  Co.  v.  Galbraith,  99  on  Taxation,  ch.  4. 

U.  S.  214.  The    Missouri   const.,  art.    11,   §    14, 

Missouri. — Harshman  v.  Bates   Co.,  requiring     a    two- thirds    vote    to    au- 

92  U.  S.  569.     Powers  of  railroad  com-  thorize    a    loan    of    the    credit    of     a 

panies    existing   prior   to    adoption    of  county    to    a    corporation,   applies    to 

constitution  of  1865  not  affected  thereby,  public   as  well  as  private  corporations. 

Callaway  Co.  v.  Foster,  93  U.  S.  567;  State  v.  Curators  of  State  University, 

Scotland   Co.  v.  Thomas,  94  U.  S.  682;  57  Mo.  178. 

Henry   Co.  v.   Nicolay,   95   U.  S.   619;  2.    Sharpless  v.  Mayor  etc.  of  Phila- 

Louisiana   v.    Taylor,    105   U.  S.  454;  delphia,  21   Pa.  St.   147;  s.  c,  59  Am. 

Schuyler  Co.  v.  Thomas,  gS  U.  S.  169;  Dec.  759. 
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stitutional  right  to  create  a  public  debt,  or  to  levy  a  tax,  or  to  au- 
thorize any  municipal  corporation  to  do  it  in  order  to  raise  money 
for  a  mere  private  purpose.  No  such  authority  passed  to  the 
general  assembly  by  the  general  grant  of  legislative  power.  This 
would  not  be  legislation.  Taxation  is  a  mode  of  raising  money 
for  public  purposes.  When  it  is  prostituted  to  objects  in  no  way 
connected  with  the  public  interest  or  welfare  it  ceases  to  become 
taxation  and  becomes  plunder.  Transferring  money  from  the 
owner  of  it  into  the  possession  of  those  who  have  no  title  to  it, 
though  it  be  done  under  the  name  and  form  of  a  tax,  is  unconsti- 
tutional for  all  the  reasons  which  forbid  to  usurp  any  other  power 
not  granted  to  them." 

I.  By  What  Determined. — It  has  been  said  that  the  rule  by 
which  to  determine  whether  a  purpose  is  public  or  private — that  is, 
whether  it  is  one  for  which  the  legislature  may  properly  authorize 
the  levying  of  taxes — is  furnished  not  so  much  by.  the  law  as  by 
general  considerations  of  public  policy  and  political  economy.' 


1.  In  Perry  v.  Keene,  56  N.  H.  514, 
the  court  said:  "No  one  doubts  that  the 
building  and,  maintaining  of  our  com- 
mon highways  is  a  public  purpose. 
Why  ?  Certainly  for  no  other  reason 
than  that  they  furnish  facilities  for 
travel,  the  transmission  of  intelligence 
and  the  transmission  of  goods.  But 
why  should  the  State  take  the  matter 
under  its  fostering  care,  imposing  upon 
the  people  a  very  great  yearly  burden 
in  the  shape  of  taxes  for  their  support, 
any  more  than  many  others  that  might 
be  mentioned  of  equal  and  perhaps 
greater  importance  to  the  citizens  1  Is 
it  of  greater  concern  to  the  citizen  that 
he  should  have  a  road  to  travel  on, 
when  he  desires  to  visit  his  neighbor  in 
the  next  town,  or  transport  the  products 
of  his  farm  or  of  his  factory  to  market 
and  bring  back  the  commodities  for 
which  they  may  be  exchanged,  than 
that  he  should  have  a  mill  to  grind  his 
corn,  a  tanner,  a  shoemaker  and  a  tailor 
to  manufacture  his  raw  material  into 
clothing  wherewith  his  body  may  be 
covered  ?  Doubtless  highways  are  a 
great  public  benefit.  Without  them  I 
suppose  the  whole  State  would  soon  re- 
turn to  its  primal  condition  of  a  howl- 
ing wilderness,  fit  only  for  the  habita- 
tion of  wild  beasts  and  savages.  How 
would  it  be  if  there  were  no  mills  for 
the  manufacture  of  lumber,  no  joiners 
or  masons  to  build  houses,  no  manu- 
facturers of  cloth,  no  merchants  or 
tradesmen  to  assist  in  the  exchange  of 
commodities  .'  These  suppositions  mav 
appear  somewhat  fanciful,  but  they  il- 
lustrate the  enquiry,  Why  is  the  build- 


ing of  roads  to  be  regarded  as  a  public 
service,  while  many  other  things 
equally  necessary  for  the  upholding 
of  life,  the  security  of  property,  the 
preservation  of  learning,  inorality  and 
religion  are  by  common  consent  re 
garded  as  private,  and  so  left  to  the 
private  enterprise  of  the  citizens  .'  The 
answer  to  this  question,  surely,  is  ndt 
to  be  found  in  any  abstract  principle  of 
law.  It  is  essentially  a  conclusion  of 
fact  and  public  policy — the  result  of  an 
enquiry  into  the  individual  necessities 
of  every  member  of  the  community 
(which  in  the  aggregate  shows  the 
character  and  urgency  of  the  public 
need),  and  the  likelihood  that  these  ne- 
cessities will  be  supplied  without  the 
interference  of  the  State.  Obviously 
it  bears  a  much  closer  resemblance  to 
the  deduction  of  a  politician  than  the 
application  of  a  legal  principle  by  a 
judge.  Should  it  be  found  by  experi- 
ence that  no  person  in  the  State  would, 
voluntarily  and  unaided,  establish  and 
carry  on  any  given  trade  or  calling, 
necessary  and  universally  admitted  to 
be  necessary  for  the  upholding  of  life, 
the  preservation  of  health,  the  main- 
tenance of  decency,  order  and  civiliza- 
tion among  the  people,  would  not  the 
carrying  on  of  such  necessary  trade  or 
calling  thereupon  become  a  public  pur- 
pose, for  which  the  legislature  might 
lawfully  impose  a  tax  ?  Experience 
shows  that  highways  would  not  be 
built,  or,  if  built,  would  not  be  located 
in  the  right  places  with  reference  to 
convenient  transit  between  distant 
points,  nor  kept  in  suitable  repair,  but 
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2.  By  Whom  Determined. — Whether  the  purpose  for  which  a 
tax  is  laid  is  pubHc  or  private  is  a  question  of  conrtitutional  law 
for  the  courts  to  decide.^ 

3.  Railway  Aid  Bonds. — It  is  now  the  settled  law  that  railways 
are  of  such  a  public  character  that,  in  the  absence  of  constitu- 
tional restrictions,  municipal  corporations  may  be  authorized  by 
legislation  to  aid  in  their  construction,  either  by  a  subscription  to 
their  stock,  or  by  a  donation,  and,  in  the  exercise  of  such  power, 
the  municipality  may  issue  negotiable  bonds  in  payment  of  such 
donation  or  subscription.* 

Providing  the  public  with  necessary  and  convenient  ways  of 
travel  and  transportation  is  an  essentially  public  function.  In  the 
eye  of  the  law,  railways  are  modern  pubHc  highways,  and  on  the 
strength  of  this  public  character  and  the  public  interest  their  con- 


fer the  control  assumed  over  the  whole 
matter  by  the  State;  and  so  the  State 
interferes  and  establishes  a  system,  and 
imposes  an  enormous  burden  upon  the 
people  in  the  shape  of  taxes,  compelling 
them  to  supply  themselves  with  what 
they  certainly  need,  but  need  no  more 
than  they  need  shoes  or  bread — and  no- 
body ever  complained  that  the  inter- 
ference was  unauthorized,  or  the 
purpose  other  than  a  public  one." 

In  commenting  on  this  case,  Mr. 
Burroughs  (Public  Securities,  p.  369), 
says:  "We  remark  upon  this  decision 
that  it  is  no  uncommon  thing  for  courts, 
in  determining  the  rule  of  law  which  is 
to  govern  a  case,  to  be  guided  by  prin- 
ciples derived  from  other  departments 
of  knowledge.  For  instance,  in  sur- 
veys, locations  of  grants  of  land,  the 
case  may  often  rest  upon  mathematical 
science;  in  patent  cases,  when  ques- 
tions of  infringement  arise,  they  are 
often  decided  upon  principles  of  me- 
chanics. In  such  cases,  is  the  rule  de- 
clared any  the  less  a  rule  of  law  because 
of  the  sources  of  information  drawn 
upon  by  the  court  ?  .  .  .  The  le- 
gitimate result  of  the  reasoning  of 
the  court  is  that  whatever  the  legis- 
lature deems  for  the  public  good  is 
a  public  purpose,  while  the  proper 
deduction  to  be  made  from  the  deci- 
sion that  a  railroad  is  a  public  pur- 
pose is  that  it  is  a  matter  of  law  to  be 
declared  by  the  court.  We  think  this 
mode  of  making  a  correct  decision, 
founded  upon  vicious  reasoning,  is  as 
objectionable  as  the  early  dicta  of  the 
judges  to  which  we  have  alluded." 

1.  In  re  Townsend,  39  N.  Y.  171, 
174. 

In  one  or  two  early  cases  the  view 


was  expressed  that  the  legislature  was 
the  exclusive  judge  of  the  expediency 
of  such  laws.  Varick  v.  Smith,  5 
Paige  (N.  Y.)  136,  160;  Spring  v.  Rus- 
sell, 7  Me.  273,  292.  The  contrary  rule 
is  now  well  settled. 

2.  Gelpcke  v.  Dubuque,  i  Wall,  (U. 
S.)  175;  Thomson  v.  Lee  Co.,  3  Wall. 
(U.  S.)  327;  Rogers  v.  Burlington,  3 
Wall.  (U.  S.)  654;  Mitchell  v.  Burling- 
ton, 4  Wall.  (U.  S.)  270;  St.  Joseph 
Township  v.  Rogers,  16  Wall.  (U.  S.) 
644;  Chicago  etc.  R.  Co.  v.  Otoe  Co., 
16  Wall.  (U.  S.)  667;  Olcott  V.  Fond 
du  Lac  Co.,  16  Wall.  (U.  S.)  678;  Pine 
Grove  Township  -v.  Talcott,  19  Wall. 
(U.  S,J  666;  Loan  Assoc,  v.  Topeka, 
20  Wall.  (U.  S.)  655;  Butler  v.  Dun- 
ham, 27  111.474;  Chicago  etc.  R.  Co.  v. 
Smith,  61  111.  268,  274;  Quincy  etc.  R. 
Co.  V.  Morris,  84  111.  410;  Reineman  v. 
Covington  etc.  R.  Co.,  7  Neb.  310;  San 
Antonio  v.  Jones,  28  Tex.  19;  San  An- 
tonio V.  Lane,  33  Tex.  405;  Harcourt 
V.  Good,  39  Tex.  456;  Cincinnati  etc. 
R.  Co.  V.  Clinton  Co.,  i  Ohio  St.  77; 
Griffith  V.  Crawford  Co.,  20  Ohio  609; 
Walker  v.  Cincinnati,  21  Ohio  St.  14; 
s.  c,  8  Am.  Rep.  24;  Hopple  v.  Brown 
Township,  13  Ohio  St.  311;  Loomis  v. 
Spencer,  i  Ohio  St.  153;  Societj'  for 
Savings  v.  New  London,  29  Conn.  174; 
Bank  of  Rome  v.  Village  of  Rome,  18 
N.  Y.  38;  People  v.  Mitchell,  35  N.  Y. 
550;  In  re  Townsend,  39  N.  Y.  171; 
Williams  v.  Duanesburgh,  66  N.  Y. 
129;  Goddin  w.  Crump,  8  Leigh  (Va.) 
120  (1837);  Langhorne  v.  Robinson, 
20  Gratt.  (Va.)66i;  SharplessiJ.  Mayor 
etc.  of  Philadelphia,  21  Pa.  St.  147; 
s.  c,  59  Am.  Dec.  759;  Com.  v.  Pitts- 
burgh, 41  Pa.  St.  278;  Slack  v. 
Maysville    etc.    R.    Co.,    13   B.    Mon. 
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(Ky.)  I,  26;  Courtney  xk  Louisville,  12 
Bush  (K3'.)  419;  Hasbrouck  v.  Mil- 
waukee, 13  Wis.  37;  Wis.  act  (Laws 
1867,  ch.  44S),  which  authorizes  sub- 
scription by  counties  in  aid  of  railways, 
was  held  invalid  as  not  being  a  legiti- 
mate exercise  of  the  taxing  power. 
Whiting  V.  Sheboygan  etc.  R.  Co.,  25 
Mo.  167;  s.  c,  3  Am.  Rep.  30;  Louis- 
ville etc.  R..  Co.  V.  Davidson  Co.  Court, 
I  Sneed  (Tenn.)  637;  Hallenbeck  v. 
Hahn,  2  Neb.  377;  Davidson  v.  Ram- 
se3'  Co.,  iS  Minn.  482;  Hill  v.  Forsythe 
Co.,  67  N.  Car.  36S;  Commrs.  v.  In- 
ferior Court,  23  Ga.  65;  Petty  tj.  Myers, 
49lnd.i;  Lafa^'ette  etc.  R.  Co.  v.  Geiger, 
34  Ind.  1S5;  Aurora  v.  West,  9  Ind.  74; 
John  V.  Cincinnati  R.  Co.,  35  Ind.  539; 
Stockton  etc.  R.  Co.  w.  Stockton,  41  Cal. 
147;  St.  Joseph  etc.  R.  Co.  v.  Buchanan 
Co.  Court,  39  Mo.  485;  State  t'.  Lynn 
Co.  Court,  44  Mo.  504;  Augusta  Bank 
V.  Augusta,  49  Me.  507;  Stein  v.  Mayor 
etc.  of  Mobile,  24  Ala.  591;  Ex  farte 
Selma  etc.  R.  Co.,  45  Ala.  696;  s.  c, 
6  Am.  Rep.  722.  Alabama  act  of  1868 
is  constitutional.  Opdike  v.  Daniel,  59 
Ala.  211;  Perry  v.  Keene,  56  N.  H. 
514;  Leavenworth  Co.  v.  Miller,  7 
Kan.  479. 

This  question  of  the  power  to  aid 
railways  met  with  strong  opposition  in 
the  two  States  of  Iowa  and  Michigan, 
where  it  cannot  yet  be  regarded  as 
absolutely  settled.  See  language  of 
SwAYNE,  J.,  in  Pine  Grove  Township 
V.  Talcott,   19  Wall.  (U.  S.)  666. 

Iowa  Decisions.  —The  constitution  of 
Iowa  provides  that  the  credit  of  the 
State  shall  not  in  any  manner  be  given, 
loaned  to,  or  in  aid  of  any  individual, 
association  or  corporation,  and  that  the 
State  shall  not  become  a  stockholder 
in  any  corporation,  nor  shall  it  assume 
or  pay  any  debt  or  liability  of  any 
corporation,  unless  incurred  in  time  of 
war,  for  the  benefi,t  of  the  State.  Const. 
1857,  art.  7,  §  i;  art.  8,  §  3. 

The  code  of  1851,  §  114,  authorized  a 
county  judge  to  submit  to  the  people 
the  question  "whether  the  county  will 
construct  or  aid  to  construct  any  road 
or  bridge  which  may  call  for  an  extra- 
ordinary expenditure,"  and  under  this 
provision  the  supreme  court  of  the 
State,  in  1853,  held  that  a  county  had  a 
constitutional  right  to  aid  in  the  con- 
struction of  a  railroad.  Dubuque  Co. 
V.  Dubuque  etc.  R.  Co.,  4  Greene 
(Iowa)  i;  followed  in  State  f.  Bissell, 
4  Greene  (Iowa)  328;  Clapp  v.  Cedar 
Co.,  5  Iowa  15;  McMillen  v.  Boyles,  6 
Iowa  304. 


In  1859  these  decisions  were  over- 
ruled by  Stokes  v.  Scott  Co.,  10  Iowa 
166,  and  the  power  was  denied.  This 
rule  was  adhered  to  in  State  v.  Wapello 
Co.,  13  Iowa  388;  Myers  v.  Johnson 
Co.,  14  Iowa  47;  McMillan  v,  Boyles, 
14  Iowa  107;  Ten  Eyck  v.  Keokuk,  15 
Iowa  486;  Chamberlain  v.  Burlington, 
19  Iowa  395;  McClure  v.  Owen,  26 
Iowa  243. 

By  the  act  of  March  30th,  i860.  Rev. 
Stat,  i860,  §  134s;  Code  of  1873,  P-  98.  k 
553,  municipal  corporations  were  pro- 
hibited from  taking  stock  in  any  plank 
road,  turnpike  or  railroad  company,  or 
using  their  credit  in  aid  of  such  corpo- 
rations. By  Laws  of  1S60,  ch.48,  p.  54, 
municipal  corporations  were  authorized 
to  aid  in  the  construction  of  railroads; 
but  in  the  following  year  this  law  was 
held  unconstitutional,  on  the  ground 
that  such  purpose  was  ne,ither  public 
nor  governmental.  In  1870  the  legis- 
lature re-enacted  the  law  with  some 
modifications  (Laws  of  1870,  April,  12), 
and  the  supreme  court  sustained  this 
act  in  Stewart  v.  Polk  Co.,  30  Iowa  9, 
overruling  the  former  decisions  against 
the  constitutionality  of  acts  in  aid  of 
railroad  companies.  This  case  was 
followed  in  Bonnifield  u.  Bidwell, 
32  Iowa  149;  Jeffries  v.  Bidwell,  32 
Iowa  149;  Jeffries  v.  Lawrence,  42 
Iowa  49S.  But  in  Renwick  v.  Daven- 
port, 47  Iowa  511,  Mr.  Justice  Beck 
in  a  dissenting  opinion,  says  that 
Stewart  v.  Polk  Co.  rests  entirely 
upon  precedent,  and  the  question 
has  never  been  determined  upon 
principle  in  that  State.  By  ch.  123, 
Laws  of  1876,  any  township,  incor- 
porated town  or  city  may  aid  in  the 
construction  of  any  projected  railroad 
in  the  State.     See  also  Laws   1878,  ch. 

IS7- 

Michigan  decisions  still  hold  such 
legislation  invalid,  notwithstanding 
that  her  decisions  have  been  set  aside 
by  the  Supreme  Court  of  the  United 
States. 

In  People  v.  Salem,  20  Mich.  452  (4 
Am.  Rep.  400),  the  supreme  court  held 
that  the  legislature  could  confer  no  au- 
thority upon  a  municipal  corporation  to 
aid  in  the  construction  of  a  railroad,  and 
to  raise  money  therefor  by  taxation. 
In  a  very  able  opinion.  Judge  Cooley 
said:  "On  the  ground  of  local  benefit,  a 
small  district  of  the  State  is  to  be  taxed 
to  encourage  a  local  enterpi-ise,  which  it 
is  supposed  will  be  of  such  peculiar  local 
advantage  that  this  district,  rather  than 
the  State  at  large,  or  any  greater    or 
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smaller  portion  of  the  State,  should 
contribute  to  its  construction.  The  road, 
when  constructed,  is,  nevertheless,  to 
be  exclusively  private  property,  owned, 
controlled  and  operated  by  a  private 
corporation  for  the  benefit  of  its  own 
members, and  to  be  subject  to  the  super- 
vision and  control  of  the  State  only  as 
other  private  property  is,  with  such  few 
exceptions  as  the  State,  in  granting  the 
corporate  powers,  has  stipulated  for  in 
order  to  secure  impartiality  in  the 
management  of  its  business,  and  to  pre- 
vent extortion.  Prirnarily,  therefore, 
the  money,  when  raised,  is  to  benefit  a 
private  corporation;  to  add  to  its  funds 
and  improve  its  property;  and  the  ben- 
efit to  the  public  is  to  be  secondary  and 
incidental,  like  that  which  springs  from 
the  building  of  a  grist  mill,  the  estab- 
lishment of  a  factory,  the  opening  of  a 
public  inn,  or  from  any  other  private 
enterprise  which  accommodates  a  local 
want  and  tends  to  increase  local  values. 
A  railroad,  however,  it  is  said,  is  a  pub- 
lic highway,  and,as  such,  its  construction 
is  a  public  purpose,  which  may  be  ac- 
complished through  the  instrumentality 
of  the  sovereign' power  of  eminent  do- 
main, even  when  individuals,  and  not 
the  State,  are  to  own  and  control  it. 
This  argument  is  supposed  to  possess 
great  force,  and  it  therefore  becomes 
our  duty  to  examine  it  with  great  care. 
It  is  true  that  a  railroad,  in  the  hands  of 
a  private  corporation,  is  often  spoken  of 
as  a  public  highway,  and  that  it  has  been 
recognized  as  so  far  a  public  object  as 
to  justify  the  appropriation  of  private 
property  for  its  construction;  but  this 
fact  does  not  conclusively  determine  the 
right  to  employ  taxation  in  aid  of  the 
road  in  a  like  case.  Reasoning  by  an- 
alog}' from  one  of  the  sovereign  powers 
of  the  government  to  another  is  exceed- 
ingly liable  to  deceive  and  mislead. 
An  object  may  he  public  in  one  sense 
and  for  one  purpose,  when,  in  a  general 
sense,  and  for  other  purposes,  it  would 
be  idle  and  misleading  to  apply  the 
same  term." 

In  1873  this  decision  was  reversed 
by  Pine  Grove  Township  v.  Talcott,  19 
Wall.  (U.  S.)  666,  where  the  legislation 
of  the  State  authorizing  such  bonds 
was  held  valid,  and  the  decisions  of 
the  courts  of  the  State  to  the  contrary 
not  to  be  respected,  because  not  sat- 
isfactory in  principle,  and  the  subject 
matter  belonging  to  the  domain  of  gen- 
eral jurisprudence.  "In  this  class  of 
cases,"  said  Swayne,  J.,  "Pine  Grove 
Township  v.  Talcott,  this  court  is   not 


bound  by  the  judgment  of  the  courts  of 
the  State  where  the  cases  arise.  It  must 
hear  and  determine  for  itself.  Here  com- 
mercial securities  are  involved.  When 
the  bonds  were  issued,  there  had  been 
no  authoritative  intention  from  any 
quarter  that  such  statutes  were  invalid. 
The  legislature  affirmed  their  validity 
in  every  act  by  an  implication  equiva- 
lent-in  effect  to  an  express  declaration, 
And  during  the  period  covered  by  their 
enactment,  neither  of  the  other  depart- 
ments of  the  government  of  the  State 
lifted  its  voice  against  them.  The  ac- 
quiescence was  universal." 

In  consequence  of  this  decision  the 
legislature  of  Michigan  (laws  of  1875, 
p.  193)  enacted  that  counties,  town- . 
ships,  cities  and  villages  which  had  is- 
sued bonds  prior  to  May  26th,  1870,  were 
authorized  to  provide  for  the  payment 
of  the  principal  and  interest  of  the 
same  by  a  general  tax,  or  to  substitute 
new  bonds  for  such  as  were  outstand- 
ing. 

The  court,  however,  adhered  to  its 
position,  and  People  v.  Salem,  20  Mich. 
452;  4  Am.  Rep.  400;  in  People  v. 
State  Treasurer,  23  Mich.  499  (in  which 
Judge  Cooley  delivered  another 
elaborate  opinion);  People  v.  State 
Treasurer,  24  Mich.  468;  Thomas  v. 
Port  Huron,  27  Mich.  320,  Graw,  J., 
dissenting. 

In  Illinois  the  courts  admit  the  power 
of  the  legislature  to  confer  such  au- 
thority upoii  cities,  counties  and  town- 
ships, but  not  upon  school  districts. 
People  V.  Trustees  of  Schools,  78  III. 
136. 

Nevada  act  (Stat.  1869,  43)  author- 
izing the  issue  of  bonds  in  aid  of  a  rail- 
way is  not  unconstitutional  as  taking 
private  property  without  "  due  process 
of  law  "  or  "  without  just  compensa- 
tion." Nor  is  such  an  act  a  special 
law.  Such  provisions  do  not  restrict 
the  power  of  the  State  to  seize  property 
for  taxes.  Gibson  v.  Mason,  5  Nev. 
283. 

Constitutionality  of  Texas  Statutes 
respecting  power  of  counties  to  issue 
aid  bonds.  Austin  v.  Gulf  etc.  R.  Co., 
45  Tex.  234. 

The  legislature  of  Wisconsin  may 
authorize  counties  to  subscribe  for  stock 
in  railroads  and  to  issue  bonds  in  pay- 
ment therefor. 

Art.  II,  ^  3,  of  the  constitution  of  the 
State  applies  to  cities  and  incorporated 
villages.  Portage  Co.  v.  Wisconsin 
etc.  R.  Co.,  121  Mass.  460. 
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struction  may  be  aided  by  municipalities  through  the  exercise  of 
the  power  of  taxation. ^ 

"The  pubhc  has  an  interest  in  such  a  road,  when  it  belongs  to 
a  corporation  as  clearly  as  they  would  have  if  it  was  free,  or  as  if 
the  tolls  were  payable  to  the  State,  because  travel  and  transporta- 
tion are  cheapened  by  it  to  a  degree  far  exceeding  all  the  tolls 
and  charges  of  every  kind,  and  this  advantage  the  public  has  over 
and  above  those  of  rapidity,  comfort,  convenience,  increase  of 
trade,  opening  of  markets,  and  other  means  of  rewarding  labor 
and  promoting  wealth."^ 

4.  Manufacturing  and  Mining  Enterprises — Private. — Muni- 
cipal bonds  issued   under  legislative   authority  in  aid   of  manu- 


1.  In  Davidson  v.  Ramsey  Co.,  18 
Minn.  482  (Gif.  432),  the  court  said, 
"•^So  far  as  the  question  of  foiver  to 
tax  is  concerned  -we  think  it  quite  un- 
important ivhether  the  money  to  he 
raised  is  to  be  given  to  the  company  or 
loaned  to  it.  or  applied  to  pay  for  sub- 
scriptions to  stock.  Stewart  v.  Polk 
Co.,  30  Iowa  g.  As  remarked  bj  Chief 
Justice  Black  (Sharpless  v.  Mayor 
etc.  of  Philadelphia,  21  Pa.  St.  147,169; 
s.  c.  59  Am.  Dec.  759),  'the  right  to  tax 
depends  upon  the  ultimate  use,  purpose 
and  object  for  which  the  fund  is  raised.' 
If,  as  we  have  endeavored  to  show  the 
purpose  of  constructing  a  railroad  is  a 
public  purpose,  it  is  competent  for  the 
legislature  to  exercise  the  taxing  power 
in  its  aid,  and  the  manner  in  which  such 
aid  is  to  be  afforded  is  a  matter  of 
legislative  discretion.  If  it  is  thought 
to  be  better  that  an  outright  gift  of 
money  should  be  made  than  that  the 
city  should  become  a  stockholder  in  the 
road,  there  is  nothing  to  prevent  the 
former  course  from  being  adopted." 

In  the  cases  above  cited  no  distinc- 
tion was  made  between  a  subscription 
and  a  donation.  See  Town  of  Queens - 
bury  V.  Culver,  19  Wall.  (U.  S.)  83; 
Union  Pac.  R.  Co.  v.  Commissioners,  4 
Neb.  450;  New  Orleans  v.  McDonald, 
53  Miss.  240. 

In  Whiting  v.  Sheboygan  etc.  R.  Co., 
25  Wis.  167,  196;  s.  c,  3  Am.  Rep.  30; 
and  Sweet  v.  Hulbert,  51  Barb.  (N.  Y.) 
312, it  was  held  thata  subscription  in  aid 
of  a  railroad  was  valid,  but  that  the  legis- 
lature could  not  authorize  a  gift  for  the 
same  purpose.  Power  to  subscribe  for 
stock  does  not  authorize  a  donation. 
Hamlin  v.  Meadville,  6  Neb.  227. 

The  Eoad  to  be  Aided  May  be  Entirely 
in  Another  State. — Bell  v.  Mobile  etc. 
R.  Co.,  4  Wall.  (U.  S.)  598;  Walker  v. 
Cincinnati,  21  Ohio  St.  14;  s.  c,  8  Am. 


Rep.  24;  St.  Joseph  etc.  R.  Co.  v. 
Buchanan  Co.  Court,  39  Mo.  485; 
Chicago  etc.  R.  Co.  v.  Otoe  Co.,  16 
Wall.  (U.  S.)  667.  But  see  State  v. 
Dallas  Co.  Court,  72  Mo.  329.  Power 
of  county  courts  in  Kentucky  to  sub- 
scribe to  the  stock  of  a  corporation. 
See  Mercer  Co.  Court  v.  Kentucky 
River  Nav.  Co.,  8  Bush  (Ky.)  300; 
Henderson  y.  Lambert,  8  Bush  (Ky.) 
607;  Shelby  Co.  Court  v.  Cumberland 
etc.  R.  Co..  8  Bush  (Ky.)  209.  Con- 
struction of  statutes  of  Missouri  gov- 
erning the  rights  and  interests  of  coun- 
ties in  stock  of  the  Pacific  Railway  Co. 
Ridings  v.  Hull,  48  Mo.  100;  State  v. 
Dulle,  48  Mo.  282. 

Pennsylvania  act  of  July  9,  1853,  §  7, 
confers  full  authority  upon  counties  to 
issue  coupon  bonds  in  payment  of  sub- 
scription to  the  stock  of  railways. 
Adams  v.  Lawrence  Co.,  2  Pitts.  (Pa.) 
Rep.  60. 

2.  Chief  Justice  Black,  in  Sharp- 
less  V.  Mayor  etc.  of  Philadelphia,  21 
Pa.  St.  147,  169;  s.  c,  59  Am.  Dec.  759. 
See,  on  this  subject  opinions  of  judges, 
58  Me.  590;  Argument  of  Mr.  Pom- 
roy  in  Bloomfield  etc.  Gas  Light  Co.  v. 
Richardson,  63  Barb.  (N.  Y.)  437. 

Mr.  Jones  (Railroad  Securities,  ^ 
228,  p.  214)  says: 

•'  To  the  objection  that  railroad  cor- 
porations are  private  corporations;  that 
the  roads  are  built  and  run  for  private 
gain;  that  the  public  can  only  enjoy  the 
benefits  offered  them  upon  the  payment 
of  a  tax,  the  answer  conclusively  made 
is,  that  the  character  of  the  agency  em- 
ployed does  not  determine  the  nature 
of  the  end  to  be  secured;  that  if  the 
purpose  is  public,  it  makes  no  differ- 
ence that  the  agent  by  whose  hand  it  is 
attained  is  private.  In  conclusion,  it 
was  said  that  a  railroad  must  be  regard- 
ed as  a  public  purpose   for  which   the 
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facturing  and  mining  enterprises  are  invalid.  In  such  cases  the 
indirect  benefit  which  may  accrue  to  the  community  is  not  suffi- 
cient to  characterize  them  as  pubhc  purposes. ^ 


power  of  taxation  may  be  exercised,  in- 
asmuch as  it  is  universally  admitted 
that  it  is  such  a  public  use  as  aflfords 
just  ground  for  the  taking  of  private 
property  and  appropriating  it  to  that 
use." 

1.  Loan  Assoc,  v.  Topeka,  20  Wall. 
(U.  S.)  6^5;  In  re  Eureka  Basin  W.  & 
M.  Co.,  96  N.  Y.42;  s.  c,  3  Dill.  (U. 
S.)  376;  Parkersburg  v.  Brown,  106  U. 
S.  487;  s.  c,  2  Am.  &  Eng.  Corp.  Gas. 
263;  Osborne  v.  Adams  Co.,  106  U.  S. 
181;  s.c,  109  U.  S.  i;  s.  c,  2  Am.  &  Eng. 
Corp.  Cas.  284;  Blair  v.  Cuming  Co., 
Ill  U.  S.363;  Cole  V.  Le  Grange,  113 
U.  S.  i;  s.  c,  7  Am.  &  Eng.  Corp.  Cas. 
379;  Commercial  Bank  v.  lola,  2  Dill. 
(U.  S.)  353;  Brodhead  v.  Milwaukee, 
19  Wis.  624;  s.  c,  88  Am.  Dec.  711; 
Central  Branch  of  Union  Pac.  R.  Co.  v. 
Smith,  23  Kan.  745;  McConnell  w.  Mam- 
mon, 16  Kan.  228;  Weismer  v.  Doug- 
las, 64  N.  Y.  91;  s.  c,  21  Am.  Rep.  586; 
People  V.  Parjis,  58  Cal.  624;  Bissell  v. 
Kankakee,  64  111.  249;  s.  c,  21  Am. 
Rep.  554;  Tyler  v.  Beecher,  44  Vt.  648; 
s.  c,  8  Am.  Rep.  39S;  Opinion  of  the 
Judges,  58  Me.  590;  Allen  v.  Jay,  60 
Me.  124;  s.  c,  n  Am,  Rep.  185;  Ohio 
Valley  Iron  Works  v.  Moundsville,  11 
W.  Va.  I. 

The  act  of  the  legislature  of  West 
Virginia  of  December  15th,  1S6S,  ch. 
118,  authorizing  the  citj'  of  Parkers- 
burg to  issue  its  bonds  for  the  purpose 
of  lending  the  same  to  persons  en- 
gaged in  manufacturing  is  invalid,  and 
the  bonds  issued  under  it  are,  as  against 
the  city,  void.  Parkersburg  v.  Brown, 
106  U.  S.  487;  ».  c,  2  Am.  &  Eng. 
Corp.  Cas.  263. 

Hackett  v.  Ottawa,  99  U.  S.  86,  and 
Ottawa  V.  National  Bank,  105  U.  S. 
342,  were  decided  upon  the  ground  that 
the  bonds  in  suit  appeared  on  their 
face  to  have  been  issued  for  municipal 
purposes,  and  were,  therefore,  valid  in 
the  hands  of  innocent  holders  for  value. 
See  the  language  of  the  Chief  Justice 
in  Ottawa  v.  Carey,  108  U.  S.  no, 
118. 

Where  bonds  are  issued  for  tlie  pur- 
pose of  being  loaned  to  parties  engaged 
In  manufacturing,  and  are  void,  neither 
the  payment  of  interest  on  them  by  the 
city,  nor  the  acts  of  its  officers  or  agents 
in  dealing  with  the  property,  operate  by 
way  of  estoppel,  ratification,   or  other- 


wise, to  render  the    city  liable   on   its 
bonds. 

In  Parkersburg  v.  Brown,  106  U.  S. 
487;  s.  c,  2  Am.  &  Eng.  Corp.  Cas. 
263,  Blatchford,  J.,  said:  "There 
having  been  a  total  want  of  power  to 
issue  the  bonds  originally,  under  any 
circumstances,  and  not  a  mere  failure 
to  comply  with  prescribed  require- 
ments or  conditions,  the  case  is  not  one 
for  applying  to  the  citj',  under  any 
state  of  facts,  an3'  doctrine  of  estoppel 
or  ratification,  by  reason  of  its  having 
paid  some  installments  of  interest  on 
the  bonds  (Loan  Assoc,  v.  Topeka),  or 
by  reason  of  any  of  the  acts  of  its  offi- 
cers or  agents  in  dealing  with  the  prop- 
erty covered  by  the  deed  of  trust.  No 
such  acts  can  give  validity  to  the  stat- 
ute or  to  the  bonds,  however  they  may 
affect  the  property  dealt  with,  or  the 
relation'  of  the  city  to  such  property." 

Illustrations  of  Public  Purposes  in  Aid 
of  Which  the  Power  of  Taxation  May 
Be  Invoked. — Construction  of  streets — 
Rogers  v.  Burlington,  3  Wall.  (U.  S.) 
654;  Hammell  v.  Philadelphia,  65  Pa. 
St.  146;  s.  c,  3  Am.  Rep.  615;  People 
V.  Mayor  etc.  of  Brooklyn,  4  N.  Y. 
419;  s.  c,  55  Am.  Dec.  266.  Sewerage 
in  cities — Williams  v.  Brace,  5  Conn. 
190;  Boston  V.  Shaw,  i  Mete.  (Mass.) 
130;  Stroud  V.  Philadelphia,  61  Pa.  St. 
255;  State  V.  Jersey  City,  30  N.  J.  L. 
148;  St.  Louis  V.  CEters,  36  Mo.  456. 
Schools  and  colleges — Merrick  v.  Am- 
herst, 12  Allen  (Mass.)  500;  Hensley 
Township  v.  People,  84  111.  544;  Marks 
V.  Pardue  University,  37  Ind.  155;  Gor- 
don V.  Cornes,  47  N.  Y.  608,  613; 
Board  of  Education  v.  State,  26  Kan. 
44;  Bank  of  Sonoma  Co.  v.  Fairbanks, 
52  Cal.  196.  Bridges  under  act  of 
March  21st,  1868,  of  Missouri — Bradley 
V.  Franklin  Co.,  65  Mo.  638.  See  also, 
for  illustrations  of  public  purposes, 
Allen  V.  Jay,  60  Me.  124;  s.  c,  11  Am. 
Rep.  185;  Brewer  Brick  Co.  t;.  Brewer, 
62  Me.  62,  64;  s.  c,  16  Am.  Rep.  395; 
Commercial  Nat.  Bank  v.  lola,  9  Kan. 
689;  Curtis  V.  Whipple,  24  Wis.  350, 
354,  355;  Weeks  v.  Milwaukee,  10  Wis. 
242;  Lowell  f.  Boston,  in  Mass.  454; 
s.  c,  15  Am.  Rep.  39;  Jenkins  v.  Ando- 
ver,  103  Mass.  94;  Loan  Association  v. 
Topeka,  20  Wall.  (U.  S.)  655;  Burling- - 
ton  V.  Beasley,  94  U.  S.  310;  Guernsey 
V.  Burlington  Township,  4  Dill.  (U.  S.) 
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5.  Legislative  Power  Over  Municipal  Corporations. — The  legis- 
lature may,  in  the  absence  of  a  constitutional  prohibition,  author- 
ize and  empower  municipal  corporations  to  aid  in  the  construc- 
tion of  works  of  a  public  character,  in  which  such  corporations 
have  a  special  interest,  and  for  such  purpose  to  impose  taxes  upon 
the  citizens.^ 

There  are,  however,  certain  limitations  upon  legislative  power 
over  municipalities  independent  of  express  constitutional  pro- 
visions. Such  corporations  are  created  by  the  legislature  as  in- 
strumentalities of  government,  and  for  all  governmental  purposes 
they  are  absolutely  subject  to  its  control.  Hence  a  municipal  cor- 
poration may  be  compelled  to  enter  into  a  contract  for  a  public 
purpose,^  and  when  a  municipality  is  justly  indebted,  as  under  a 


373;  Tyler  v.  Beacher,  44  Vt.  64S;  s.  c, 
8  Am.  Rep.  398.  Distinction  well 
stated — Hackett  v.  Ottawa,  99  U.  S. 
85;  State  v.  Osawkee  Township,  14 
Kan.  418;  s.  c,  19  Am.  Rep.  69. 

Said  Mr.  Justice  Folger,  in 
Weismer  v.  Douglas,  64  N.  Y.  91, 
99;  s.  c,  21  Am.  Rep.  5S6:  "When  we 
come  to  ask,  in  any  case,  what  is  a 
public  purpose,  the  answer  is  not  al- 
ways ready,  nor  easy  to  be  found.  It 
is  to  be  conceded  that  no  pinched  or 
meager  sense  may  be  put  on  the  words, 
and  that,  if  the  purpose  designated  by 
the  legislature  lies  so  near  the  border 
line  as  that  it  may  be  doubtful  on 
which  side  it  is  domiciled,  the  court 
may  not  set  their  judgment  against 
that  of  the  law  maker." 

Works  of  Internal  Improvement. — A 
grist  mill  erected  for  public  use,  the 
tolls  to  be  determined  by  the  county 
commissioners,  is  a  work  of  internal  im- 
provement. Traver  v.  Merrick  Co.,  14 
Neb.  327;  s.  c,  45  Am.  Rep.  iii.  Con- 
tra, Osborne  v.  Adams  Co.,  109  U.  S. 
I.  Under  Neb.  Act  March  15th,  1869, 
Osborne  v.  Adams  Co.,  io5  U.  S.  181, 
a  public  bridge  is  a  work  of  internal 
improvement,  for  which  a  city  may  be 
authorized  to  issue  bonds  (under  Neb. 
act  February  15th.  1869),  although  it  be 
maintained  as  a  toll  bridge.  Dodge  Co. 
V.  Chandler,  96  U.  S.  205. 

A  public  bridge  over  the  Platte 
River  is  a  work  of  internal  improve- 
ment. Union  Pac.  R.  Co.  v.  Commrs., 
4  Neb.  450. 

The  question  as  to  what  constitutes  a 
work  of  internal  improvement  must  be 
tested  by  the  benefits  to  be  derived  by 
the  public,  and  not  by  its  extent  or 
■cost.  Union  Pac.  R.  Co.  v.  Commrs., 
4  Neb.  450,  451. 


In  Osborne  v.  Adams  Co.,  2  Mc- 
Crary  (U.  S.)  97,  100,  under  authority 
"to  aid  in  the  construction  of  any  rail-' 
road,  or  other  work  of  internal  im- 
provement," the  court  said:  "Is  a  steam 
mill  a  work  of  internal  improvement 
within  the  meaning  of  the  law  above 
quoted.'     .  .     There  is   a  long  line 

of  authorities  which  seem  to  settle  very 
effectually  this  doctrine,  to  wit:  that 
where  a  law  or  written  instrument  is 
couched  in  specific  or  definite  language, 
and  special  authority  is  conferred  for 
doing  particular  things,  and  then  a 
general  authority  thereinafter  given, 
the  general  authority  so  conferred  must 
be  held  to  relate  to  matters  similar  to 
the  ones  specially  described." 

The  right  to  erect  public  buildings, 
such  as  jails  and  court  houses,  derives 
no  support  from  a  law  authorizing 
counties  to  "aid  in  the  construction  of 
any  railroad  or  other  work  of  internal 
improvement."  Union  Pac.  R.  Co.  ■v. 
Lincoln  Co.,  3  Dill.  (U.  S.)  300;  Daw- 
son Co.  V.  McNamar,  10  Neb.  276; 
Lewis  V.  Sherman  Co.,  2  McCrary  (U. 
S.)  464. 

Authority  to  apply  certain  county 
funds  "to  the  construction  and  im- 
provement of  roads,  bridges  or  canals, 
and  to  no  other  purpose,"  does  not  in- 
clude the  purchase  of  a  plank  road. 
Rozier  v.  St.  Francois,  34  Mo.  395. 

1.  Walker  v.  Cincinnati,  21  Ohio  St. 
14;  s.  c,  8  Am.  Rep.  24;  Butler  v.  Dur- 
ham, 27  111.  473;  Mutual  etc.  L.  Ins. 
Co.  V.  Elizabeth,   13  Vr.  (N.J.)  235. 

2.  Philadelphia  v.  Field,  58  Pa.  St. 
320;  Thomas  v.  Leland,  24  Wend.  (N. 
Y.)  $5;  Guilder  v.  Otsego,  20  Minn.  74; 
Carter  v.  Cambridge  etc.  Bridge  Pro- 
prietors, 104  Mass.  236;  U.  S.  V.  Balti- 
more etc.  R.  Co.,  17  Wall.  (U.  S.)  322. 
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contract  for  the  erection  of  public  buildings,  the  legislature  may 
require  it  to  issue  its  bonds  in  payment  of  such  indebtedness. ^ 

But  a  municipality  cannot,  against  its  will,  be  compelled  to 
contract  a  debt  for  a  private  purpose,  and  a  mandatory  statute  re- 
quiring it  to  issue  its  bonds  without  its  consent,  and  to  invest 
the  proceeds  thereof  in,  or  exchange  the  same  for,  the  stock  of  a 
private  corporation  is  invalid.**  "But  it  is  believed," says  JUDGE 
COOLEY,  "  that  the  legislature^  has  no  power  against  the  will  of 
the  municipal  corporation  to  compel  it  to  contract  debts  for  local 
purposes  in  which  the  State  has  no  concern,  or  to  assume  obliga- 
tions not  within  the  ordinary  functions  of  municipal  government. 
Such  matters  are  to  be  disposed  of  in  view  of  the  interest  of  the 
corporators  exclusively,  and  they  have  the  same  right  to  deter- 
mine them  for  themselves  which  the  associates  in  private  cor- 
porations have  to  determine  for  themselves  the  questions  which 
arise  for  their  corporate  action.  The  State,  in  such  cases,  may 
remove  restrictions  and  permit  action,  but  it  cannot  compel  it."* 


1.  Jeflferson  Co.  v.  People,  5  Neb. 
136. 

The  Legislature  May  Impose  a  Tax 
and  Direct  the  Payment  of  a  Claim 
Against  a  Municipal  or  Public  Corpora- 
tion, Although  the  Law  Would  Not  Rec- 
ognize It  as  a  Legal  Obligation. — Town 
of  Guilford  v.  Chenango  Co.,  13  N.  Y. 
143;  U.  S.  V.  Baltimore  etc.  R.  Co.,  17 
Wall.  (U.  S.)  322;  New  Orleans  v. 
Clark,  95  U.  S.  654;  Brewster  v.  Syra- 
cuse, 19  N.  Y.  116.  Contra,  State 
V.  Tappan,  29  Wis.  664;  s.  c,  9 
Am.  Rep.  622.  See  also  Weis- 
mer  i".  Douglas,  64  N.  Y.  91;  s.  c,  21 
Am.  Rep.  586;  People  v.  Burr,  13  Cal. 
343;  North  Mo.  R.  Co.  v.  McGuire,  49 
Mo.  490;  Lycoming  v.  Union,  15  Pa. 
St.  166;  O'Hara  v.  State.  112  N.  Y. 
146;  Cole  V.  State,  102  N.  Y.  54. 

2.  People  V.  Mayor  etc.  of  Chicago, 
51  111.  17;  Horton  v.  Town  of  Thomp- 
son, 71  N.  Y.  513;  Weismer  v.  Douglas, 
64  N.  Y.  91;  s.  c,  21  Am.  Rep.  586; 
Chicago  etc.  R.  Co.  v.  Aurora,  99  111. 
205;  Marshall  11.  Silliman,  61  111.  218; 
Wiley  V.  Silliman,  62  111.  170.  See 
First  Municipality  v.  Orleans  Theatre 
Co.,  2  Rob.  (La.)  209;  Danielly  v. 
Cabaniss,  52  Ga.  211;  Pompton  v. 
Cooper  Union,  loi  U.  S.  196;  People 
V.  Park  Commrs.,  28  Mich.  228;  De- 
troit V.  Detroit  etc.  Plank  Road  Co.,  43 
Mich.  140;  Thompson  v.  Park  Commrs., 
44  Mich.  602. 

3.  Const.  Lim.  230-1. 

4.  In  People  v.  Batchellor,  53  N.  Y. 
128,  it  was  held  that  a  municipality 
could  not  be  compelled,  without  its 
consent,  to  create  a  debt  to  aid  in  the 


coristruction  of  a  railroad.  Grover, 
J.,  says :  "The  People  v.  Flagg  (46  N. 
Y.  401)  determines  that  towns  may  be 
compelled  to  provide  for  the  construc- 
tion and  maintenance  of  improvements 
of  a  public  character  exclusively.  But 
here  we  have  an  attempt,  to  compel 
them  to  aid  in  the  construction  of  a 
work  public  in  some  respects,  but  pri- 
vate in  others,  of  at  least  equal  impor- 
tance. It  is  said  that  municipal  corpo- 
rations are  creatures  of  the  legislature 
and  subject  to  its  control.  In  a  certain 
sense  this  is  true.  The  power  of  legis- 
lation over  individuals  is  given  to  the 
legislature  for  all  the  purposes  of  gov- 
ernment, subject  to  such  restrictions  as 
are  contained  in  the  constitution.  .  .  . 
It  is  within  the  province  of  legislation 
to  provide  for  enforcing  the  perform- 
ance of  contracts  when  made;  but  to 
enforce  the  making  of  them  by  indi- 
viduals is  entirely  beyond  it.  We  have 
seen  that  municipal  corporations  may 
be  compelled  to  enter  into  contracts 
for  an  exclusive  public  purpose;  but  I 
think  they  cannot  be  where  the  pur- 
pose is  private."  Atkins  v.  Town  of 
Randall,  31  Vt.  226. 

Where  the  municipality  voluntarily 
acts  under  a  compulsory  act,  its  bonds 
are  not  invalidated  by  the  character  of 
the  act.  It  operates  as  an  authority 
and  permission.  Williams  -v.  Duanes- 
burgh,  66  N,  Y.  129. 

When  a  Municipal  Corporation  En- 
gages in  Things  Not  Public  in  Their  Na- 
ture It  Acts  as  a  Private  Individual. 
It  so  acts  in  supplying  its  inhabitants 
with  gas.     Western  Sav.  Fund  Soc.  v. 
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The  legislature,  when  not  restrained  by  the  organic  law,  may 
authorize  a  municipal  corporation  to  issue  bonds  in  aid  of  a  rail- 
road and  to  levy  a  tax  to  pay  the  bonds  and  the  interest  thereon 
with  or  without  a  popular  vote.  It  may  also  provide  that  bonds 
issued  under  such  authority  shall  be  valid,  notwithstanding  defects 
and  irregularities.^ 

The  power  may  be  conferred  directly  upon  the  corporation 
without  a  previous  vote  by  the  town  or  city.^ 

The  legislature  may  give  to  such  bonds  the  qualities  of  negoti- 
able paper,*  or  may  make  the  negotiability  dependent  upon  their 
delivery  by  the  State  treasurer.* 

When  special  authority  of  this  nature  is  conferred  the  mode  in 
which  it  shall  be  exercised  may  be  determined  by  the  legislature." 

When  not  restricted  by  constitutional  provisions,  the  legisla- 
ture may,  by  retroactive  statute,  legalize  the  unauthorized  acts 
and  proceedings  of  subordinate  agencies  where  such  acts  and  pro- 
ceedings would  have  been  valid  if  done  under  legislative  sanction 
previously  given.® 


Philadelphia,  31  Pa.  St.  185;  s.  c,  72 
Am.  Dec.  730.  So  as  to  the  ownership 
of  lands  and  other  property,  and  in 
supplying  "water.  The  test  whether 
powers  exercised  by  a  municipal  corpo- 
ration are  public  or  private  is  whether 
they  are  for  the  benefit  and  emolu- 
ment of  the  corporation  or  for  public 
purposes.  Bailey  f.  Mayor  etc.  of  New 
York,  3  Hill  (N.  Y.)  531;  s.  u.,  38  Am. 
Dec.  669.  For  this  distinction  see  also 
People  V.  Morris,  13  Wend.  (N.  Y.) 
325.  For  a  full  discussion  of  this  sub- 
ject, see  Dillon's  Mun.  Corp.,  ch.  IV.» 

The  legislature  has  no  authority  to 
pass  an  act  making  a  void  election  valid 
and  thereby  to  compel  the  corporation 
to  incur  a  debt  against  its  own  wishes. 
Cairo  etc.  R.  Co.  v.  Sparta,  77  111.  505; 
People  V.  Mayor  etc.  of  Chicago,  51 
111.  17;  Wiley  V.  Sillman,  62  111.  170; 
People  V.  Solomon,  51  111.  37.  And 
see  Quincy  etc.  R.  Co.  v.  Morris,  84 
111.  410;  Ryan  v.  Lynch,  68  111.  160; 
Barnes    X'.    Town  of  Lacon,  84  111.  461. 

These  decisions  are  followed  by  the 
Supreme  Court  of  the  United  States. 
See  Township  of  Elmwood  v  Marcv', 
92  U.  S.  2S9.  ' 

Under  the  Illinois  constitution  of 
1848,  it  was  competent  for  the  legisla- 
ture to  bestow  directly  upon  a  county, 
without  requiring  a  vote  of  the  people, 
authority  to  subscribe  for  railway  stock. 
Town  of  Keithsburg  v.  Frick,  34  111.  405. 

In  Jeiferson  Co.  v.  People,  5  Neb. 
127,  where  a  municipality,  after  the 
passage  of  an  act  which  provided  that 
towns  and  cities   should  not  thereafter, 
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"have  power  to  contract  any  debt  with- 
out fully  providing  in  the  ordinance 
creating  the  debt  the  means  of  paying 
the  principal  and  interest,"  issued  bonds 
without  making  such  provision,  the 
Supreme  Court  of  the  United  States 
held  that,  inasmuch  as  the  bonds  repre- 
sented an  equitable  claim  against  the 
city,  the  legislature  had  power  to  en- 
force payment.  "The  power  of  the 
legislature,"  said  Mr.  Justice  Field, 
"to  require  the  payment  of  a  claim  for 
which  an  equivalent  has  been  received, 
and  from  the  payment  of  which  the 
city  can  only  escape  on  technical 
grounds,  would  seem  to  be  clear.  . 
A  very  different  question  would  be  pre- 
sented if  an  attempt  were  made  to  ap- 
ply the  means  raised  to  the  payment  of 
claims  for  which  no  consideration  had 
been  received  by  the  city."  New  Or- 
leans V.  Clark,  95  U.  S.  644,  654.  See 
also,  to  same  general  eifect,  Creighton 
V.  San  Francisco,  42  Cal.  446;  Sinton 
V.  Ashbury,  41  Cal.  525. 

1.  Otoe  Co.  V.  Baldwin,  iii  U.  S.  i. 
See  Chicago  etc.  R.  Co.  v.  Otoe  Co.,  16 
Wall.  (U.  S.)  667. 

2.  Town  of  Keithsburg  v.  Frick,  34  111. 
405  (in  towncharter) ;  McCallie  •&. Mayor 
etc.  of  Chattanooga,  3  Head  (Tenn.)  322 
(directly  upon  mayor  and  aldermen). 

3.  Alvord  V.  Syracuse  Sav.  Bank,  98 
N.  Y.  599. 

4.  Lewis  V.  Barbour  Co.,  i  McCrary 
(U.  S.)  45S. 

5.  Sheboygan  Co.  v.  Parker,  3  Wall. 

(U.  S.)  93. 96- 

6.  Anderson  v.   Santa  Anna  Town- 
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But  the  power  to  ratify  implies  the  present  power  to  grant,  and 
if  this  has  been  restricted  by  a  constitutional  provision  the  power 
to  ratify  past  irregularity  and  defects  is  also  taken  away.* 

6.  Constitutional  Prohibitions  and  Limitations — (a)  In  General. — 
If  such  prohibitions  and  limitations  are  addressed  to  the  legislature 
the  effect  is  to  limit  its  future  action  only.  Its  action  is  prospective, 
and  existing  statutes  conferring  power  upon  municipalities  are 
not  abrogated.^  But  if  addressed  to  the  municipality  directly,  it 
limits  or  abrogates  all  authority  which  has  been  given  unless  vested 
rights  have  been  acquired  thereunder.^ 


ship,  ii6  U.  S.  354;  s.  c,  II  Am.  & 
Eng.  Corp.  Cas.  225;  Brown  v.  Mayor 
etc.  of  N.  Y.,  63  N.  Y.  239;  Knapp  v. 
Grant,  27  Wis.  147;  Cairo  etc.  R.  Co. 
■u.  Sparta,  77  111.  505;  Pompton  v. 
Cooper  Union,  loi  U.  S.  196;  Alex- 
ander V.  McDowell  Co.,  70  N.  Car. 
208;  Steines  v.  Franklin  Co.,  48  Mo. 
167. 

1.  Sykes  v.  Columbus,  55  Miss  115; 
Katzenberger  v.  Aberdeen,  16  Fed.  Rep. 
745;  Katzenberger  v.  Aberdeen,  121 
U.  S.  172;  Hardenberg  v.  Van  Keuren, 
4  Abb.  (N.  Y.)N.Cas.43.  See  Grenada 
Co.  V.  Brogden,  112  U.  S.  261;  Duanes- 
burgh  V.  Jenkins,  40  Barb.  (N.  Y.)  574; 
46  Barb.  (N.  Y.)  294;  Single  v.  Mara- 
thon Co.,  38  Wis.  364. 

2.  Slack  V.  Maysville  etc.  R.  Co.,  13 
B.  Mon.  (Ky.)  i;  State  v.  Town  of 
Clark,  23  Minn.  422;  Smith  v.  Clark 
Co.,  54  Mo.  58;  State  v.  Sullivan  Co. 
Court,  51  Mo.  522;  Kansas  City  etc.  R. 
Co.  V.  Alderman,  47  Mo.  349;  State  v. 
Macon  Co.  Court,  41  Mo.  453;  Fos- 
dick  V.  Perrysburg,  14  Ohio  St.  472; 
Thompson  v.  Kelly,  2  Ohio  St.  647; 
Cass  V.  Dillon,  2  Ohio  St.  607;  Ralls 
Co.  V.  Douglass,  105  U.  S.  728; 
s.  c,  7  Am.  &  Eng.  R.  Cas.  212;  Lou- 
isiana V.  Taylor,  105  U.  S.  4154;  Cass 
Co.  w.  Gillett,  100  U.  S.  585,  592;  Cal- 
houn Co.  V.  Galbraith,  99  U.  S.  214; 
Schuyler  Co.  v.  Thomas,  98  U.  S.  169; 
Macon  Co.  v.  Shores,  97  U.  S.272;  Ray 
Co.  V.  Vansycle,  96  U.  S.  675;  Henry 
Co.  V.  Nicolay,  95  U.  S.  619;  Scotland 
Co.  V.  Thomas,  94  U.  S.  682;  Thomas 
V.  Scotland  Co.,  3  Dill.  (U.  S.)  7;  Cal- 
laway Co.  V.  Foster,  93  U.  S.  567;  Ran- 
dolph Co.  V.  Post,  93U.  S.  502;  Fair- 
field V.  Gallatin  Co.,  100  U.  S.  47;  Town 
of  Louisville  v.  Portsmouth  Sav.  Bank, 

104  U.  S.  469;  Moultrie  Co.  v.  Fairfield, 

105  U.  S.  370;  Red  Rock  v.  Henrv,  106 
U.  S.  596. 

The  constitutional  prohibition  against 
lending  credit  to  aid  in  the  construction 


of  railways  applies  to  the  State,  but 
not  to  counties  or  cities.  Robertson  v. 
Rockford,  21  111.  451. 

3.  In  Norton  v.  Brownsville  Taxing 
District,  129  U.  S.  479;  s.  c,  26  Am. 
&  Eng.  Corp.  Cas.  583,  Chief  Jus- 
tice Fuller  said:  "Prior  to  the  con- 
stitution of  1870,  the  legislature  could 
have  conferred  upon  a  municipal  cor- 
poration the  power  to  give  or  loan  its 
credit,  or  to  subscribe  for  stock  on  such 
terms  and  conditions  as  the  legislature 
chose  to  impose;  but  after  that  consti- 
tution went  into  effect  the  municipality 
was  deprived  of  any  power  previ- 
ously conferred,  and  could  thereafter 
do  none  of  these  things  save  by  an 
act  of  the  legislature  imparting  the 
power  as  limited  by  the  constitu- 
tion. 

In  Aspinwall  v.  The  Commissioners, 
22  How.  364,  the  provision  in  the  State 
constitution  of  Indiana  forbidding 
co'unties  from  loaning  their  credit  to 
any  incorporated  company,  or  loaning 
money  for  the  purpose  of  taking  stock 
in  any  such  company,  and  from  sub- 
scribing for  stock,  unless  paid  for  when 
subscribed,  was  held  to  have  withdrawn 
all  authority  to  make  subscriptions  to 
the  stock  of  incorporated  companies 
except  in  the  manner  and  under  the 
condition  prescribed  by  that  instrument, 
and  that  consequently  a  subscription 
made,  and  bonds  issued  after  the  con- 
stitution took  effect,  under  an  act  of  the 
legislature  previously  passed,  were  with- 
out authority  and  void.  See  Wads- 
worth  V.  Eau  Claire  Co.,  102  U.  S.  534, 

537-  , 

The  same  view  was  held  in  Town  of 
Concord  v.  Portsmouth  Sav.  Bank,  92 
U.  S.  625,  as  to  a  similar  provision  in 
the  constitution  of  Illinois,  which  went 
into  effect  July  2nd,  1870;  and  in  Fal- 
coner V.  Buffalo  etc.  R.  Co.,  69  N.  Y. 
491,  arising  under  the  amendments  of 
1874-1875   to  the  constitution  of  New 
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The  State  can  no  more  impair  an  existing  contract  by  a  consti- 
tutional amendment  than  by  an  act  of  the  legislature.^  But 
merely  voting  to  subscribe  to  the  stock  of  a  railroad,  and  to  issue 
bonds  in  payment  thereof,  does  not  create  a  contract  which  can- 
not  be   affected    by   a  constitutional    provision.     The    contract 


York.    Buffalo  etc.  R.  Co.  v.  Falconer, 
103  U.S.  821. 

These  cases  sufBcientlj  illustrate  the 
distinction  between  the  operation  of  a 
constitutional  limitation  upon  the  power 
of  the  legislature  and  of  a  constitutional 
inhibition  upon  the  municipality  itself. 
In  the  former  case,  post  legislative  ac- 
tion is  not  necessarily  affected,  while  in 
the  latter  it  is  annulled.  Of  course,  if 
an  entirely  new  organic  law  is  adopted, 
provision  in  the  schedule  or  some  other 
part  of  the  instrument  must  be  made 
for  keeping  in  force  all  laws  not  incon- 
sistent therewith,  and  this  was  furnished 
in  this  instance  by  the  first  section  of 
article  11;  but  such  a  provision  does 
not  perpetuate  any  previous  law  en- 
abling a  municipality'  to  do  that  which 
it  is  subsequently  forbidden  to  do  by 
the  constitution.  The  inhibition  being 
self-executing  and  operating  directly 
upon  the  municipality  and  not  in  itself 
enabling  the  latter  to  proceed  in  ac- 
cordance with  the  prescribed  limitation, 
further  legislation  is  necessary  before 
the  municipality  can  act."  Jarrolt  v. 
Moberly,  103  U.  S.  580;  Keller'  f. 
Town  of  Milan,  127  IJ.  S.  139,  154; 
Mayor  etc.  of  Pulaski  v.  Gilraore, 
21  Fed.  Rep.  870;  Taxpayers  of  Milan 
etc.  V.  Tennessee  Cent.  R.  Co.,  ii  Lea 
(Tenn.)  330;  List  v.  Wheeling,  7  W. 
Va.  501. 

In  Scotland  Co.  v.  Hill,  132  U.  S. 
107,  112,  Mr.  Justick  Harlax  said: 
"It  was  also  distinctly  ruled,  in  accord 
ance  with  Callaway  Co.  v.  Foster,  93 
U.  S.  567,  and  with  previous  decisions 
of  the  Supreme  Court  of  Missouri,  that 
the  prohibition  in  the  State  constitution 
of  1865  of  municipal  subscriptions  to 
the  stock  of,  or  loans  of  credit  to,  com- 
panies, associations  or  corporations, 
without  the  previous  assent  of  two- 
thirds  of  the  qualified  voters  at  a  regu- 
lar or  special  election,  had  the  effect  to 
limit  the  future  exercise  of  legislative 
power,  but  did  not  take  away  any  au- 
thority granted  before  that  constitution 
went  into  operation.  The  doctrines  of 
that  case  were  reaffirmed  in  Henry  Co. 
V.  Nicolay,  95  U.  S.  619,  624  (1877); 
jchu^'ler  Co.  v.  Thomas,  98  U.  S.  169, 
173  (1878);  Cass  Co.  V.  Gillett,  100  U. 


S.  5S5,  592  (1879);  and  Ralls  Co.  v. 
Douglass,  105  U.  S.  728,  731  (18S1), 
all  cases  arising  in  the  State  of 
Missouri,  and  relating  to  municipal 
bonds  issued  under  legislative  authority 
granted  before  the  adoption  of  the  con- 
stitution of  1865.  See  also  Menasha  z'. 
Hazard,  102  U.  S.  81;  Green  Co.  v. 
Conness,  109  U.  S.  104,  and  Livingston 
Co.  V.  First  Nat.  Bank.  12S  U.  S.  102. 
In  Ralls  Co.  v.  Douglass,  attention  was 
called  to  State  v.  Garroutte,  67  Mo. 
445,  and  State  v.  Dallas  Co.  Court,  72 
Mo.  329,  holding  views  different  as  well 
from  those  announced  by  this  court  in 
the  cases  above  cited  as  those  pre- 
viously announced  by  the  State  court 
in  State  v.  Macon  Co.  Court,  41  Mo. 
453;  Kansas  City  etc.  R.  Co.  v.  Alder- 
man, 47  Mo.  349;  Smith  v.  Clark  Co., 
54  Mo.  58,  70;  and  State  v.  Sullivan 
Co.  Court,  51  Mo.  522.  But  this  court 
declined  to  reconsider  its  former  decis- 
ions to  che  prejudice  of  bona  fide 
holders  of  bonds  issued  prior  to  the  . 
change  of  decisions  in  the  State  court. 
The  bonds,  the  coupons  of  which  are 
here  in  suit,  were  all  issued  in  1871,  at 
which  time  the  highest  court  of  Mis- 
souri held  that  the  above  constitutional 
provision,  as  to  municipal  subscriptions 
or  the  loaning  of  municipal  credit  to 
corporations  without  a  previous  vote  of 
the  people,  was  intended  (to  use  the 
language  of  Ralls  Co.  v.  Douglass), 
"as  a  limitation  on  future  legislation 
only,  and  did  not  operate  to  repeal 
enabling  acts  in  existence  when  the 
constitution  took  effect."  To  the  same 
effect.  Board  of  Education  v.  Bolton, 
104  111.  220;  Mason  v.  Shawneetown, 
77  111.  533;  Maxc3'  V.  Williamson  Co., 
72  111.  207;  Decker  v.  Hughes,  68  111. 33. 

1.  Gunn  V.  Barry,  15  Wall.  |,U.  S.) 
610,  623;  United  States  -y.  Jefferson  Co., 
I  McCrary  (U.  S.)  356. 

A  constitutional  amendment  declar- 
ing that  no  law  shall  take  effect  making 
provision  for  the  payment  of  principal 
or  interest  on  certain  State  railway  aid 
bonds  until  it  has  been  submitted  to  and 
approved  b3'  a  vote  of  the  people  was 
unconstitutional  and  void.  State  w. 
Young,  26  Iowa  122;  s.  c,  2  Am.  & 
Eng.  R.  Cas.  348. 


1251 


Kunicipal 


MUNICIPAL  SECURITIES. 


Bonds. 


is  not  complete  until  the  subscription  is  actually  made  upon  the 
books. ^ 

Under  the  Illinois  constitution  of  1870,  which  declares  that 
subscriptions  previously  made  shall  not  be  affected,  donations  con- 
tracted to  be  made  are  protected.* 

Under  this  constitution  it  has  been  uniformly  held  that  if.  a 
donation  had  been  voted  by  the  people  previous  to  the  adoption 
of  the  constitution  it  was  not,  invalidated  thereby,  although  the 
bonds  were  not  issued  until  afterwards.^ 

Constitutional  limitations  upon  the  amount  of  indebtedness 
which  may  be  incurred  by  or  on  behalf  of  a  State  do  not  affect  the 
political  and  municipal  divisions  of  the  State.  Hence  a  prohibi- 
tion which  prohibits  a  State  from  pledging  its  credit  in  connec- 
tion with  works  of  internal  improvement,  does  not  prevent  the 
legislature  from  authorizing  municipal  corporations  to  vote  aid 
to  public  works.*     A  legislative  provision  limiting  the  amount  of 


1.  Aspinwall  v.  Daviess  Co.,  22  How. 
(U.  S.)  364;  Land  Grant  R.  &  Trust 
Co.  V.  Davis  Co.,  6  Kan.  256;  Cum- 
berland etc.,  R.  Co.  V.  Barren  Co. 
Court,  10  Busli  (Ky.)  604;  List  v. 
Whieeling,  7  W.  Va.  501. 

2.  Chicago  etc.  R.  Co.  v.  Pinckney, 
74  111.  277;  Fairfield  v.  Gallatin  Co., 
100  U.  S.  47,  overruling  Town  of  Con- 
cord ■^.  Portsmouth  Sav.  Bank,  92  U.S. 
625. 

3.  People  V.  Hamill  (111.  1888);  s.  c, 
22  Am.  &  Eng.  Corp.  Cas.  39;  Town 
of  Middleport  v.  ^tna  Life  Ins. 
Co.,  82  111.  562;  Town  of  Louisville 
■V.  Portsmouth  Sav.  Banlc,  104  U.  S. 
469;  s.  c,  12  Am.  &  Eng.  R.  Cas.  589; 
Moultrie  Co.  v.  Fairfield,  105  U.  S.370; 
s.  c,  7  Am.  &  Eng.  R.  Cas.  194;  Clay 
Co.  V.  Society  for  Savings,  104  U.  S. 
579;  s.  c,  5  Am.  &  Eng.  R.  Cas.  170; 
Town  of  Concord  v.  Robinson,  121 
U.  S.  165;  s.  c,  17  Am.  &  Eng.  Corp. 
Cas.  357. 

The  Illinois  constitution,  which  took 
effect  on  July  2nd,  1870,  did  not  invali- 
date township  bonds,  which,  pursuant 
to  a  vote  cast  at  an  election  lawfully 
held  on  that  day  before  closing  the 
polls  of  the  general  election,  were  is- 
sued to  pay  a  previously  voted  dona- 
tion that  was  to  be  raised  by  a  special 
tax.  Town  of  Louisville  v.  Portsmouth 
Sav.  Bank,  104  U.  S.  589. 

The  operation  of  the  saving  clause  is 
confined  to  a  valid  election.  If  the  do- 
nation was  voted  at  a  void  election,  it 
cannot  be  consummated  and  carried 
into  eifect  after  the  adoption  of  the 
constitution.  Lippincott  v.  Pana,  92 
111.  24. 


Nor  can  the  obligations  assumed  by 
a  municipal  corporation  under  a  law  in 
force  prior  to  the  adoption  of  the 
constitution  be  subsequently  enlarged 
or  materially  changed  either  by  the  ac- 
tion of  the  people  or  the  corporate 
authorities.  Accordingly,  where  a  mu- 
nicipality had  voted  a  cash  donation,  it 
was  held  that  it  could  not  be  subse- 
quently so  modified  as  to  permit  the 
delivery  of  interest  bearing  bonds  in- 
stead. Town  of  Middleport  v.  ^tna 
L.  Ins.  Co.,  82  111.  562. 

Contract  Incomplete  WMle  Conditions 
Precedent  Are  Unperformed.  —  In  Fal- 
coner V.  Buifalo  etc.  R.  Co.,  69  N.  Y. 
491,  it  was  held  that  where,  by  the 
terms  of  the  vote,  it  is  made  a  condition 
precedent  to  the  delivery  of  the  bonds 
that  the  route  must  first  be  adopted  and 
the  track  on  road  laid,  the  adoption 
before  the  fulfillment  of  the  condition 
of  a  constitutional  provision  prohibit- 
ing subscriptions  to  the  stock  of  a  rail- 
road company  annulled  the  power  of 
the  municipality  to  issue  the  bonds. 
No  right  to  have  or  issue  the  bonds  was 
created  until  the  fulfillment  of  the  con- 
ditions precedent,  and  until  that  time 
the  contract  was  incomplete  authority 
contained  in  a  city  charter^  abrogated 
by  general  law.  Jeffries  v.  Lawrence, 
42  Iowa  498. 

4.  Robertson  v.  Rockford,  21  111. 
451;  Prettyman  v.  Tazpwell  Co.,  19 
111.  406;  s.  c,  71  Am.  Dec.  230;  Du- 
buque Co.  V.  Dubuque  etc.  R.  Co.,  4  G. 
Greene  (Iowa)  i;  State  v.  Madison,  7 
Wis.  688;  Clark  v.  Janesville,  10  Wis. 
136;  Leavenworth  Co.  v.  Miller,  7 
Kan.  479;  Slack  v.  Maysville  etc.  R. 
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indebtedness  which  may  be  incurred  by  municipal  authorities,  may 
be  repealed  and  the  limit  extended  by  a  subsequent  statute. ^ 

7.  Ratification — A  municipal  corporation  cannot  ratify  an 
originally  ultra  vires  act.  What  cannot  be  authorized  cannot  be 
ratified.^ 


Co.,  13  B.  Mon.  (Ky.)  i;  Cass  v.  Dil- 
lon, 2  Ohio  St.  607;  Sioux  City  v. 
Weare,  59  Iowa  95.  See  People  v. 
Onondaga  Co.,  16  Mich.  254.  Con- 
tra, People  V.  State  Treasurer,  23 
Mich.  499,  where  it  was  held  that  a 
provision  in  the  constitution,  which 
prohibited  the  State  from  pledging  its 
■credit,  applied  also  to  its  political  and 
municipal  subdivisions. 

In  Aurora  v.  West,  9  Ind.  74,  it  was 
held  that  as  the  prohibition  in  the  con- 
stitution only  named  counties,  the  power 
of  cities  was  not  affected. 

In  Harshman  v.  Bates  Co.,  92  U.  S. 
569,  it  was  held  that  a  prohibition  upon 
■cities,  toiuns  and  counties  included 
-totvnsliifs.  ' 

1.  Dutton  V.  Aurora,  114  111.  13S; 
Amey  v.  Mayor  etc.  of  Allegheny 
City,  24  How.  (U.  S.)  364.  See  Dun- 
novan  v.  Green,  57  111.  63;  Wyncoop  v. 
Congregational  Soc.  of  Bellevue,  10 
Iowa  185;  Rice  v.  Keokuk,  15  Iowa 
579;  Wallace  v.  Mayor,  29  Cal.  181; 
Gibbons  v.  Mobile  etc.  R.  Co.,  36  Ala. 
410;  Foote  V.  Salem,  14  Allen  87. 

A  school  district  is  a  political  subdi- 
vision within  the  meaning  of  the  Iowa 
•constitutional  limitation.  Winspear  v. 
Dist.  Township  of  Holman,  37  Iowa 
542;  Mosher  v.  Independent  School 
Dist.  of  Ackley,  44  Iowa  122. 

A  constitutional  limitation  upon 
counties  does  not  affect  municipalities 
in  the  counties.  State  v.  Lancaster 
Co.,  6  Neb.  474. 

2.  Ottawa  V.  Carey,  108  U.  S.  no; 
Lewis  V.  Shreveport,  108  U.  S.  282; 
s.  c,  12  Am.  &  Eng.  R.  Cas.  683; 
Daviess   Co.  v.   Dickinson,  117    U.   S. 

■6i;7;  Marsh  v.  Fulton  Co.,  10  Wall. 
(U.  S.)  676;  Burrill  v.  Boston,  .:  Cliff. 
(U.  S.)  590;  Bleu  V.  Bean  River  etc. 
W.  &  M.  Co.,  20  Cal.  602;  s.  c,  81  Am. 
Dec.  132;  Mills  V.  Gleason,  11  Wis. 
470;  o.  c,  78  Am.  Dec.  721;  People  v. 
Flagg,  17  N.  Y.  584;  Howe  v.  Keeler, 
27  Conn.  538. 

Such  bonds  cannot  be  validated  by 
the  payment  of  interest.  Pana  v.  Lip- 
pincott,  2  111.  App.  466;  Atchison  -v. 
Butcher,  3  Kan.  104. 

In  Thomas  v.  Lansing,  14  Fed.  Rep. 
'618,  627,  the  court  said:  "The  present 


case  falls  within  the  principle  adjudged 
in  Marsh  v.  Fulton  Co.,  10  Wall.  (U. 
S.)  676,  because  the  power  of  the  town 
to  contract  never  existed.  In  such  case 
there  can  be  no  protection  of  the 
holder  as  an  innocent  purchaser,  and 
no  ratification  of  a  power  which  never 
existed  by  such  alleged  acts  of  ratifica- 
tion as  are  shown  in  this  case.  East 
Oakland  Township  v.  Skinner,  94  U.  S. 
255,  25S;  Town  of  South  Ottawa  v. 
Perkins,  94  U.  S.  260,  269;  McClure  v. 
Oxford  Township,  94  U.  S.  429;  Og- 
den  V.  Daviess  Co.,  102  U.  S.  634,  641; 
Buchanan  v.  Litchfield,  102  U.  S.  278. 

In  KcUey  v.  Town  of  Milan,  127  U. 
S.  139;  o.  c,  22  Am.  &  Eng.  Corp.  Cas. 
'  I,  the  municipal  authorities  of  a  city 
brought  suit  to  enjoin  perpetually  the 
collection  of  certain  municipal  bonds, 
on  the  ground  that  they  were  issued 
without  authority  of  law.  By  consent 
of  the  parties  it  was  ordered  that  the 
preliminary  injunction  should  be  dis- 
solved. The  plaintiffs  in  the  suit  had 
demurred  to  the  defendant's  rejoinder 
to  their  replication,  and  this  demurrer 
was  overruled.  The  consent  to  the 
entry  of  judgment  was  made  in  pursu- 
ance of  a  compromise,  by  which  it  was 
agreed  that  the  town  for  a  certain  con- 
sideration should  let  a  decree  be  en- 
tered in  favor  of  the  validity  of  the 
bonds.  The  .decree  accordingly  de- 
clared the  bonds  to  be  valid  and  bind- 
ing on  the  town.  Said  Blatchford, 
J.:  ''The  act  of  the  mayor  in  signing 
that  agreement  could  give  no  validity  to 
the  bonds  if  they  had  none  at  the  time 
the  agreement  was  made.  The  want  of 
authority  to  issue  them  extended  to  a 
want  of  authority  to  declare  valid.  The 
maj'or  had  no  such  authority.  The  de- 
cree of  the  court  was  based  solely  upon 
the  declaration  of  the  mayor  in  the 
agreement  that  the  bonds  were  valid, 
and  that  declaration  was  of  more  effect 
than  the  declaration  of  the  maj'or  in 
the  bill  in  chancery  that  the  bonds 
were  invalid.  The  adjudication  in  the 
decree  cannot,  under  the  circumstances, 
be  set  up  as  a  judicial  determination  of 
the  validit}'  of  the  bonds.  Russell  v. 
Place,  94  U.  S.  606;  Manhattan  L.  Ins. 
Co.  V.  Broughton,  109   U.  S.   121,   125. 
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The  municipality  may  ratify  its  bonds  if  it  had  power  to  issue 
them.*  In  general  the  legislature  may,  within  constitutional 
limits,  ratify  and  authorize  the  ratification  of  ultra  vires  corporate 
acts,  and  municipal  bonds  issued  without  authority  may  be  so 
ratified.^ 

But  the  legislature  must,  at  the  time  of  the  attempted  ratifica- 
tion, possess  the  power  to  grant  the  original  authority.  If  a  con- 
stitutional limitation  has  been  placed  upon  the  legislative  power,, 
it  cannot  legalize  bonds  issued  before  such  limitation  without 
authority.  The  legislature  may,  by  a  curative  act,  remedy  irregu- 
larities and  such  other  defects  as  it  might  have  provided  for  in  the 
original  grant  of  authority,  but  it  cannot  vahdate  a  subscription 
for  stock  when  the  subscription  would  have  been  invalid  under 
the  constitution  if  then  made  for  the  first  time.^ 


This  was  not  the  case  of  a  submission 
to  the  court  of  a  question  for  its  deci- 
sion on  the  merits,  but  it  was  a  consent 
in  advance  to  a  particular  decision  bj  a 
person  who  had  no  right  to  bind  the 
town  by  a  consent,  because  it  gave  life 
to  invalid  bonds;  and  the  authorities  of 
the  town  had  no  more  power  to  do  so 
than  they  had  to  issue  the  bonds 
originally.  There  is  nothing  incon- 
sistent with  this  view  in  Nashville  etc. 
R.  Co.  V.  United  States,  113  U.  S.  261, 
where  it  was  held  that  a  decree  in 
equity  by  consent  of  parties,  and  upon 
a  compromise  between  them,  was  a  bar 
to  a  subsequent  suit  upon  a  claim  there- 
in set  forth  as  among  the  matters  com- 
promised and  settled,  although  not  in 
fact  litigated  in  the  suit  to  which  the 
decree  was  rendered.  In  that  case 
both  parties  had  full  power  to  make 
the  compromise  involved." 

1.  Barrett  v.  Schuyler  Co.  Court,  44 
Mo.  197;  Freeport  v.  Marks,  59  Pa.  St. 
253;  Marshall  Co.  v.  Schenck,  5  Wall. 

(U.S.)  772. 

2.  BoUes  V.  Brimfield,  120  U.  S.  759; 
Anderson  v.  Santa  Anna  Township, 
116  U.  S.  356;  s.  c,  II  Am.  &  Eng. 
Corp.  Cas.  225;  Otoe  Co.  v.  Baldwin, 
III  U.  S.  i;  s.  c,  15  Am.  &  Eng.  R. 
Cas.  563;  Jonesboro  v.  Cairo  etc.  R. 
Co.,  no  U.  S.  192;  s.  c,  15  Am.  & 
Eng.  R.  Cas.  615;  Read  v.  Plattsmouth, 
107  U.  S.  568;  s.  c,  2  Am.  &  Eng. 
Corp.  Cas.  300;  Quincy  v.  Cook,  107 
U.  S.  549;  Town  of  Elmwood  v. 
Marcy,  92  U.  S.  289;  Mattingly  v.  Dis- 
trict of  Columbia,  97  U.  S.  687;  Ritchie 
V.  Franklin  Co.,  23  Wall.  (U.  S.)  67; 
St.  Joseph  Township  v.  Rogers,  16 
Wall.  (U.  S.)  644,  663;  Marshall  Co. 
V.  Schenck,  5  Wall.  (U.  S.)  772,  776; 
Thomson  v.  Lee  Co.,  3   Wall.  (U.  S.) 


327;  Kenosha  v.  Lamson,  9  Wall.  (U. 
S.)  477;  Bissell  v.  Jeffersonville,  24 
How.  (U.  S.)  287;  Black  v.  Cohen,  52 
Ga.  621;  Winn  v.  Macon,  21  Ga.-  275; 
Frederick  v.  Augusta,  5  Ga.  561;  First 
Municipality  v.  Orleans  Theater  Co., 
2  Rob.  (La.)  209;  New  Orleans  v. 
Poutz,  14  La.  An.  866;  Bridgeport  v. 
Housatonic  R.  Co.,  15  Conn.  475; 
Kunkle  v.  Town  of  Franklin,  13  Minn. 
127;  s.  c,  97  Am.  Dec.  226;  Comer  u. 
Folsom,  13  Minn.  219;  Williams  v. 
Roberts,  88  111.  11.  See  Atchison  etc. 
R.  Co.  V.  Jefferson  Co.,  17  Kan.  29; 
Steines  v.  Franklin  Co.,  48  Mo.  167; 
s.  c,  8  Am.  Rep.  87;  State  v.  Saline' 
Co.  Court,  48  Mo.  390;  s.  c,  8  Am. 
Rep.  108  (construction  of  Mo.  Sess.. 
Acts  1865,  120,  §  13);  Town  of  Keiths- 
burg  V.  Frick,  34  111.  405;  Wilson  v.. 
Hardesty,  i  Md.  Ch.  66. 

The  Kansas  Curative  act  of  February 
25th,  1868  (Gen.  Stat.  892),  was  in- 
tended to  cure  irregularities  in  the  pro- 
ceedings ,on  the  question  of  subscribing 
to  the  stock  of  railway  corporations.  It 
could  not  legalize  illegal  votes,  but  it  re- 
moved technicalities.  Atchison  etc.  R. 
Co.  V.  Jeflferson  Co.,  17  Kan.  29. 

3.  S3'kes  V.  Columbus,  55  Miss.  115;. 
Katzenberger  v.  Aberdeen,'  121  U.  S. 
172;  16  Fed.  Rep.  741;;  Hardenberg  v.. 
Van  Keuren,  4  Abb.N.  C.  (N.  Y.)  43; 
Single  V.  Marathon  Co.,  38  Mo.  364. 

A  municipal  subscription  to  the  stock 
of  a  railroad  company  or  in  aid  of  the 
construction  of  a  railroad,  made  without 
authority  previously  conferred,  may  be 
confiirmed  and  legalized  by  subsequent 
legislative  enactment,  when  legislation 
of  that  character  is  not  prohibited  by 
the  constitution,  and  when  that  which 
was  done  would  have  been  legal  had  it 
been  done  under   legislative    sanction 
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8.  Restraining  Issue. — A  taxpayer  may  restrain  the  illegal  issue 
of  municipal  bonds  where  there  is  no  adequate  remedy  at  law, 
and  the  bonds,  if  issued,  would  be  valid  in  the  hands  of  an  inno- 
cent purchaser  for  value. ^ 

But  if  the  bonds  would  be  void  in   the  hands  of  an  innocent 


previously  given.  Grenada  Co.  t>. 
Brogden,  112  U.  S.  261;  s.  c,  7  Am.  & 
Eng.  Corp.  Cas.  329. 

Illustrations  of  Ratification. — Ap 
pointing  an  officer  "who  shall  redeem 
all  scrip  issued  for  city,"  is  a  ratifica- 
tion. Campbell  v.  Kenosha,  5  Wall. 
(U.  S.)  194. 

So  is  levy  of  tax  and  payment  of  in- 
terest.    Marshall    Co.    v.    Schenck,     1; 
Wall.    (U.  S.)    772;    Burr   v.  Chariton 
■  Co.,  2  McCrary  (U.  S.)  604. 

Bonds  issued  under  invalid  territorial 
statute  are  valid  if  their  issue  is  author- 
ized by  act  of  congress.  First  Nat. 
Bank  v.  Yankton  Co.,  loi  U.  S. 
129. 

Bonds  issued  in  pursuance  to  vote, 
but  without  legislative  authority,  are 
not  ratified  by  a  general  act  legalizing 
all  subscriptions  not  made  in  violation 
of  the  constitution  of  the  State.  Hayes 
V.  Holly  Springs,  114  U.  S.  120.  See 
Jasper  Co.  v.  Ballou,  103  U.  S.  745. 

Issue  of  bonds  to  pay  subscription 
to  a  railway  company's  stock,  years 
after  such  subscription,  is  a  ratification 
thereof,  and  warrants  a  purchaser  in 
assuming  that  such  election  had  been 
duly  held  and  that  all  conditions  to  the 
subscription  had  been  complied  with  or 
waived.  Barrett  v.  Schuyler  Co., 
Court,  44  Mo.  197. 

Where  bonds  were  issued  before  a 
city  was  incorporated,  it  was  held  to 
have  ratified  the  same  by  receiving  and 
expending  the  proceeds,  and,  after  the 
incorporation  was  completed,  levying 
a  tax  for  the  payment  of  interest. 
Mills  V.  Gleason,  11  Wis.  470;  s.  c,  78 
Am.  Dec.  721.  By  payment  of  interest 
etc.,  see  Brown  v.  Bon  Homme  Co.  (S. 
Dak.),  46  N.  W.  Rep.  173.  By  issue  of 
bonds,  etc.,  see  Freeport  v.  Marks,  59 
Pa.  St.  253. 

I.  Flack  V.  Hughes,  67  111.  384;  Ryan 
V.  Lynch,  68  III.  160;  Sherlock  v.  Win- 
netka,  68  111.  530;  Winston  -v.  Tennes- 
see etc.  R.  Co.,  I  Bax.  (Tenn.)  60; 
State  V.  Montgomery,  74  Ala.  226; 
Lynch  v.  Eastern  etc.  R.  Co.,  57  Wis. 
43a;  Wilkinson  v.  Peru,  61  Ind.  i; 
Delaware  Co.  v.  McClintock,  51  Ind. 
325;  English  V.  Smock,  34  Ind.  115;  s. 
c,  7  Am.  Rep.  215;  Meyer  v.  Porter,  65 


Cal.,67;  Wright -y.  Bishop,  88  III.  302; 
Howell  V.  Peoria,  90  111.  104;  Hodgman 
V.  Chicago  etc.  R.  Co.,  20  Minn.  48; 
Redd    ?'.   Henry    Co.,  31    Gratt.   (Va.) 

695- 

Temporary  injunction  not  a  matter 
of  right  under  ^  112,  116,  ch.  36  Laws 
Kan.  1879.  Johnson  v.  Dornblazer,  34 
Kan.  670;  s.  c,  11  Am.  &  Eng.  Corp. 
Cas.  255;  StoddartiJ.  Vanlaningham,  14 
Kan.  18;  Akin  v.  Davis,  14  Kan.  143; 
Conley  v.  Flemming,  14  Kan.  381; 
Olmstead  v.  Koester,  14  Kan.  463. 

In  a  suit  to  enjoin  collection  of  taxes 
to  pay  interest  on  bonds  improperly  is- 
sued, the  bondholders  are  necessary 
parties.  Board  v.  Texas  etc.  R.  Co.,  46 
Tex.  316. 

The  fact  that  proceedings  are  prema- 
ture (as  giving  notice  of  a  town  meet- 
ing before  the  authorizing  statute  went 
into  effect)  will  not  justifj'  the  inter- 
position of  a  court  of  equity  to  arrest 
the  whole  proceedings  at  tlie  instance 
of  a  single  taxpayer.  Sauerhering  v. 
Iron  Ridge  etc.  R.  Co.,  25  Wis.  447. 

Under  Tenn.  Code,  ij^  1 142-8,  the 
taxpayers  may  file  a  bill  for  an  injunc- 
tion to  restrain  the  issue  of  bonds,  with- 
out an  election,  without  waiting  for 
them  to  be  actually  issued,  etc.  Win- 
ston V.  Tennessee  etc.  R.  Co.,  i  Baxt. 
(Tenn.)  60. 

The  application  will  be  refused  if  it 
comes  too  late  to  be  preventive.  Me- 
nard V.  Hood,  68  111.  121. 

An  equitaljle  action  may  be  sus- 
tained at  the  suit  of  a  taxpayer  (under 
ch.  161,  Laws  1872,  N.  Y.)  to  restrain 
the  negotiation  or  payment  of  bonds  is- 
sued to  a  railway  company  by  com- 
missioners under  a  judgment,  void  for 
want  of  jurisdiction. 

In  these  cases  the  bonds  were  ad- 
mittedly invalid;  Metzger  v.  Attica 
etc.  R.  Co.,  79  N.  Y.  171 ;  Ayers  v.  Law- 
rence, 59  N.  Y.  192;  Osterhaudt  t;.  Rig- 
ney,  98  N.  Y.  222,231.  See  Hill  v. 
Peekskill  Sav.  Bank,  loi  N.  Y.  490, 
where  the  action  was  held  not  main- 
tainable because  the  town  had  com- 
promised the  claim  that  the  bonds  were 
invalid  by  issuing  new  bonds  to  cover 
its  "bonded  indebtedness,"  there  being 
no   other  bonds  outstanding. 
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holder,  they  are  not  and  cannot  become  a  charge  upon  the  pubhc, 
and  their  circulation  will  not  be  enjoined.^ 

The  right  to  object  may  be  lost  by  acquiescence.** 

But  it  is  ho  objection  to  a  prayer  for  an  injunction  against  a 
further  issue  of  bonds,  that  some  bonds  of  the  same  species  and 
subject  to  the  same  objections  have  already  been  issued.  Such 
injunction  cannot  prejudice  the  rights  of  bona  fide  holders  for  value 
into  whose  hands  the  bonds  already  issued  may  have  come.* 

The  court  will  not  restrain  the  issue  of  bonds  which  would  be 
void  under  the  decisions  of  the  State  court  but  valid  under  the  de- 
cisions of  the  federal  courts,  as  the  effect  would  be  to  prevent  an 
appeal  to  the  federal  courts.* 

9.  Dissolution  and  Division  of  Municipal  Corporations. — See 
Municipal  Corporations. 


1.  McCoy  V.  Briant,  53  Cal.  247. 

By  Rev.  Stat.  Tex.,  arts.  1514,  1521, 
the  county  commissioners'  court  is  tVie 
only  body  authorized  to  contract  for 
the  erection  of  county  buildings,  and  an 
injunction  will  not  lie  to  restrain  the  is- 
sue of  bonds  in  payment  for  a  county 
jail  erected  under  a  contract  made  by 
one  of  the  judges,  contrary  to  the  reso- 
lution of  the  court.  Polly  v.  Hopkins, 
74  Tex.  145.  See  Catron  v.  Board  of 
Commissioners  (N.  M.),  21  Pac.  Rep. 
60  (warrants). 

2.  Menard  v.  Hood,  68  111.  121. 

"If  it  is  proposed  and  determined  in  a 
legal  way  to  take  stock  in  a  scheme 
which  any  taxpayer  thinks  beyond  the 
scope  of  the  power  granted  to  the  city, 
he  may  appeal  to  the  courts  for  an  in- 
junction; and  if,  omitting  to  seek  this 
remedy,  he  stands  b}*  and  permits  bonds 
to  be  issued,  and  interest  upon  them  to 
be  paid  for  years  without  question,  he, 
rather  than  the  innocent  purchaser  of 
the  bonds,  should  suffer  the  conse- 
quences." Moulton  r>.  Evansville,  25 
Fed.  Rep.  382;  11  Am.  &  Eng.  Corp. 
Cas.  284;  State  v.  Montgomery,  74  Ala. 
226.  See  Rogers  v.  Burlington,  3 
Wall.  (U.  S.)  654,  667.  _     , 

A  single  taxpayer  may  maintain  an 
action  to  have  a  subscription  to  the 
stock  of  a  railroad,  and  the  bonds  is- 
sued in  payment  thereof,  adjudged  void. 
Bound  V.  Wisconsin  Cent.  R.  Co.,  45 
Wis.  ?43. 

3.  Whelen's  Appeal,  108  Pa.  St.  162; 
II  Am.  &  Eng.  Corp.  Cas.  174. 

In  Harrington  v.  Town  of  Plainview, 
27  Minn.  224,  the  court  said:  "The 
point  is  also  made  that  it  is  not  a 
proper  case  for  injunction,  because  if 
the  statute  is  unconstitutional  and  gives 


no  authority  to  issue  the  bonds,  their 
invalidity  will  appear  on  their  face,  and 
there  will  always  be  a  legal  defence 
to  them  in  whosesoever  hands  they  may 
come.  If,  by  recital  of  the  act  under 
which  they  issue,  their  invalidity  must 
appear  on  their  face,  so  that  there  could 
be  no  bona  Jide  holder  of  them,  an  in' 
junction  will  not  lie  to  restrain  their  is- 
suance. East  Oakland  Township  v. 
Skinner,  94  U.  S.  255.  But  if  the  act 
be  valid,  a  mere  recital  in  the  bond  that 
it  was  issued  under  and  pursuant  to 
such  act,  without  anj'  further  recital,  is 
sufficient,  so  that  a  bona  fide  holder  will 
be  protected,  although  there  may  have 
been  a  defect  in  the  proceedings  under 
the  act  to  authorize  the  officer  to  issue 
the  bonds.  Humboldt  Township  v. 
Long,  92  U.  S.  642.  If  the  act  in  ques- 
tion here  were  wholly  void,  and  no 
valid  bonds  could  be  issued  under  it, 
the  case  would  fall  within  the  former  of 
these  decisions.  But  the  act  provides 
two  modes  for  authorizing  the  issue 
of  bonds,  one  of  which  is  conceded  to 
be  valid,  and  the  other  only  is  claimed 
to  be  invalid.  We  do  not  think  the 
bond  need  recite  under  which  of  these 
provisions  of  the  act  it  is  issued.  It  is 
enough  to  refer  to  the  act  generally, 
and  a  purchaser  would  have  the  right 
to  presume  that  it  was  issued  under  the 
valid  provision  of  the  act.  There 
might,  therefore,  be  io«a_/?rfe  purchasers 
of  the  bond.  It  is  a  proper  case  for  in- 
junction." 

4.  In  Town  of  Venice  w.  Woodruff, 
62  N.  Y.  462,  468;  s.  c,  20  Am.  Rep.  495, 
Rapallo,  J.,  in  denying  a  motion  for 
an  injunction,  said:  "There  would  be 
force  in  this  argument  provided  it  were 
established  in  the  case  that  the  present 
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lo.  Consolidation  of  Corporations. — A  corporation  created  by  the 
consolidation  or  amalgamation  of  other  corporations  has  only 
such  rights  and  powers  as  are  given  by  the  law  authorizing  the 
consolidation. 1 

Generally  a  municipality  is  not  bound  to  issue  bonds  to  a  corpo- 
ration formed  by  the  consolidation  of  a  corporation  to  which  it 
has  contracted  to  issue  its  bonds  and  another  corporation.^  But  if, 
at  the  time  the  election  was  held  on  the  contract,  or  subscription 
made,  the  corporation  had  power  to  consolidate  conferred  by  its 
charter  or  by  general  law,  or  there  was  a  reserve  power  in  the  leg- 
islature to  authorize  a  consolidation,  the  new  corporation  formed 
by  the  consolidation  is  entitled  to  all  the  rights  of  the  old  com- 
panies and  may  compel  the  issue  of  the  bonds  to  it.-^ 


holders  of  the  bonds  were  not  bona  fide 
holders.  .  .  .  The  real  purpose  of 
the  litigation  seems  to  be  to  prevent  a 
resort  to  the  courts  of  the  United 
States  for  the  collection  of  these  bonds; 
and  the  question  is,  whether  it  is  the 
province  of  a  court  of  equity  in  a  State 
to  interfere  for  the  purpose  of  prevent- 
ing a  resort  to  the  federal  courts  for  the 
enforcement  of  obligations,  on  the 
ground  that  they  may  be  held  in  those 
courts  to  be  valid,  while,  according  to 
the  decisions  of  the  State  courts,  the 
same  obligations  are  held  to  be  void?  I 
apprehend  that  the  power  of  a  court  of 
equity  to  decree  the  surrender  and  can- 
cellation of  instruments  has  never  be- 
fore been  appealed  to  or  exercised  for 
such  a  purpose." 

The  directors  of  the  corporation 
•should  not  be  made  parties  defendant  in 
an  action  to  enjoin  the  collection  of  a 
tax  to  pay  a  subscription.  Jager  v. 
Doherty,  6i  Ind.  528. 

1.  Shields  v.  Ohio,  95  U.  S.  319. 
Authority  to  consolidate  maj'  be  given 
by  statute  or  general  law,  by  original 
•ciiarter  of  the  consolidating  corpora- 
tions, by  statute  passed  prior  to  the 
■consolidation,  or  by  subsequent  statute 
ratifying  an  unauthorized  consolidation. 
See  "statutes  and  cases  collected  in  Kerr 
■on  Business  Corporations,  p.  27,1;. 

2.  Harshman  v.  Bates,  92  U.  S.  569; 
State  V.  Garroutte,  67  Mo.  445;  Wag- 
ner V.  Meety,  69  Mo.  150. 

3.  Bates  Co.  v.  Winters,  112  U.  S. 
325;  New  Buffalo  Township  v.  Cam- 
bria Iron  Co.,  105  U.  S.  73;  Harter  v. 
Kernochan,  103  U.  S.  562;  Tipton  Co. 
-0.  Rogers  Locomotive  etc.  Works,  103 
U.  S.  523;  Menasha  v.  Hazard,  102  U. 
S.  81;  Empire  Township  v.  Darlington, 
loi  U.  S.  87;  Wilson  V,  Salamanca,  99 
U.  S.  499;  Schuyler  Co.  v.  Thomas,  98 


U.  S.  169;  Henry  Co.  v.  Nicolay,  95  U. 
S.  619;  Scotland  Co.  v.  Thomas,  94  U. 
S.  682;  s.  c,  3  Dill.  (U.  S.)  7;  Town  of 
East  Lincoln  -c.  Davenport,  94  U.  S. 
682;  Nugent  V.  Putnam  Co.,  19  Wall. 
(U.  S.)  241;  Washburn  v.  Cass  Co.,  3 
Dill.  (U.  S.)  251;  Edwards  -u.  People, 
88  III.  340;  Ottawa  etc.  R.  Co.  v.  Black, 
79  111.  262;  Mt.  Vernon  v.  Hovey,  52 
Ind.  563;  Robertson  v.  Rockford,  21 
111.  451;  State  V.  Baker,  54  Mo.  540; 
Atchison  etc.  R.  Co.  v.  Phillips  Co.,  25 
Kan.  261;  o.  c,  4  Am.  &  Eng.  R.  Cas. 
326. 

The  facts  in  Livingston  Co.  v.  First 
Nat.  Bank,  128  U.  S.  102  were  as  fol- 
lows: 

Where  a  statute  authorizes  a  town  to 
subscribe  a  stated  amount  to  each  of 
two  railroads,  their  consolidation  au- 
thorizes the  new  company  to  the  bene- 
fit only  of  such  donation  as  the  town 
could  make  to  either  of  the  former 
companies.  Pana  v.  Lippincott,  2  111. 
App.  466. 

The  vote  of  a  township  given  in  May, 
1870,  was  unfavorable  to  the  issue  of 
bonds  to  the  Chillicothe  &  Omaha  Ry.,  a 
Missouri  corporation.  Afterwards, 
under  a  statute  existing  at  the  time  of 
the  vote,  that  company  was  consolidated 
with  an  Iowa  corporation,  to  which  the 
bonds  were  subsequently  issued.  It 
was  held  that  the  consolidation  was  au- 
thorized, and  that  the  privilege  of  re- 
ceiving subscriptions  passed  to  the  con- 
solidated company.  The  vote  having 
contemplated  the  construction  of  the 
railroad  which  the  consolidated  com- 
pany built,  there  was  no  divergence 
from  the  purpose  contemplated  in  the 
vote  in  the  fact  that  the  stock  was  sub- 
scribed and  the  bonds  issued  to  the 
consolidated  company. 

Said    Mr.    Justice    Blatchford: 
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"We  think  that,  in  the  present  case,  the 
rule  applied  in  the  cases  before  cited  of 
The  Scotland  Co.  v.  Thomas,  94  U.  S 
682;  Town  of  East  Lincoln  v.  Daven- 
port, Q4  U.  S.  801;  Wilson  v.  Salaman- 
ca, 99  U.  S.  499;   Menasha  v.  Hazard, 

102  U.    S.   81;   Harter  t).    Kernochan, 

103  U.  S.  562;  New  Buifalo  Township 
V.  Cambria  Iron  Co.,  105  U.  S.  73; 
Bates  Co.  v.  Winters,  H2  U.  S.  325,  is 
the  more  proper  and  salutary'  one,  and 
that  the  doctrine  laid  down  in  Harsh- 
man  V.  Bates  Co.,  92  U.  S.  1569,  and  The 
Bates  Co.  v.  Winters,  97  U.  S.  83,  that 
a  county  court  in  Missouri  could  not,  on 
the  vote  of  the  township  to  issue  bonds 
to  a  corporation  named,  issue  bonds  to 
a  corporation  formed  of  the  consolida- 
tion of  that  corporation  with  another 
corporation,  would  not,  if  applied  here, 
be  sound  doctrine." 

Sale  and  Consolidation.— In  Cantillon 
V.  Dubuque  and  Northwestern  Iowa 
Co.  (Iowa),  a  county  had  voted  a  sub- 
scription in  aid  of  the  Dubuque  &  North- 
western R.  Co.,  one  half  of  which  was 
payable  when  the  corporation  com- 
pleted its  road-bed  for  five  miles  from 
its  eastern  terminus,  and  the  remaining 
half  when  ten  miles  were  completed. 
The  first  five  miles  were  completed  be- 
fore December,  1885,  and  the  second 
five  miles  before  September  i,  1886.  On 
May  5,  1885,  before  the  completion  of 
the  construction,  a  contract  was  made 
between  the  Dubuque  &  Northwestern 
R.  Co.,  and  the  Minnesota  &  North- 
western R.  Co.,  which  provided  that 
the  Dubuque  Co.  should,  by  a  specified 
time,  complete  fifty  miles  'of  its  road 
from  Dubuque  in  a  northwesterly  di- 
rection, and  the  Minnesota  Co.  should 
complete  its  line  so  that,  by  that  time,  a 
junction  of  the  two  roads  should  be  ef- 
fected. The  contract  also  provided 
that,  at  or  before  the  completion  of  the 
line,  the  two  companies  should  be  con- 
solidated, the  Dubuque  Co.  selling  to 
the  Minnesota  Co.  all  its  railways  and 
appurtenances.  On  November  13,  1886, 
an  agreement  was  entered  into  whereby 
the  contract  was  cancelled  and  annulled, 
and  on  the  same  day  a  convej'ance 
was  made  by  the  Dubuque  Co.  where- 
by' the  corporation  transferred  its  whole 
property  to  the  Minnesota  Co.  The 
court  held  that,  as  the  stock  of  the  Du- 
buque Co.  had  not  been  delivered  in 
terms  of  the  subscription,  and  it  had 
practically  ceased  to  have  any  existence, 
the  subscription  in  aid  of  the  construc- 
tion of  the  road  could  not  be  further 
enforced,  and,  consequently,  that  an  in- 


junction against  the  enforcement  of  a 
tax  for  the  subscription  must  be  grant- 
ed. The  courts  .say:  "Counsel  for  the 
appellees  contend  that  the  tax  in  ques- 
tion is  invalid,  or  its  payment  cannot  be 
enforced  for  several  reasons.  One  is 
that  the  corporation  has  alienated  or 
sold  all  of  its  road  and  property  of  every 
description  to  another  corporation,  and 
therefore  cannot  issue  and  give  to  each 
taxpayer  the  stock  of  the  corporation  in 
aid  of  which  the  tax  was  voted,  for  the 
amount  of  tax  paid  by  him,  as  is  pro- 
vided by  the  statute  authorizing  munici- 
palities to  contribute  in  aid  of  the  con- 
struction of  railroads.  Chapter  1331, 
Acts  i6th  General  Assembly  and  acts 
amendatory  thereto.  If  the  property 
of  the  corporation  has  been  sold  and 
conveyed  to  another  corporation,  with- 
in the  meaning  and  intent  of  the  rules 
established  in  Manning  v.  Mathews,  66 
Iowa  675;  Blunt  v.  Carpenter,  68  Iowa, 
265,  and  Barthel  v.  Meader,  72  Iowa,  125, 
then  the  payment  of  the  tax  cannot  be 
enforced.  But  counsel  for  the  appel- 
lant contend  that  such  rule  is  not  applic- 
able, for  the  reason  that  the  tax  was , 
earned  before  the  sale  and  conveyance  of 
the  property  of  the  corporation.  .  .  . 
By  the  contract  of  May  5th,  the  Dubu- 
que Co.  obligated  itself  to  sell  and  con- 
vey all  that  it  has.  At  that  time  the 
tax  was  not  earned,  and  said  company 
could  not  at  that  time  have  enforced  the 
payment  of  the  tax,  and,  in  view  of 
other  contracts  made  about  that  time, 
and  all  the  facts  and  circumstances,  to- 
gether with  the  subsequent  acts  and 
conduct  of  both  corporations,  the  con- 
tract made  in  May  amounted  to  a  sale 
and  disposal  of  all  the  road  and  prop- 
erty of  the  Dubuque  Co.,  and  it  was  so 
understood;  and,  therefore,  this  case  is 
within  the  cases  abcve  cited.  Neither 
of  the  corporations  regarded  the  con- 
tract made  in  May  as  a  nullity,  and  it 
can  hardly  be  so  regarded  when  the 
question  is  practically  considered,  con- 
ceding the  approval  thereof  by  the 
stockholders  essential.  This  could,  in 
all  probability,  have  been  procured  at 
any  time.  Again,  it  might  be  regarded 
as  doubtful  whether  any  one  but  a  stock- 
holder could  avoid  it.  But,  conceding 
otherwise,  we  feel  satisfied  that  the 
plaintiffs  were  not  bound  to  take  such 
risk  and  the  burden  to  establish  that 
the  contract  was  void.  It  is  said  that 
the  plaintiflTs  can  have  stock  in  the 
Minnesota  Co.  in  the  place  and  stead  of 
stock  in  the  Dubuque  Co.,  and  that  the 
former  is  of  greater  value  than  the  last- 
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II.  Subscriptions  for  Stock  by  Municipal  Corporations. — When  a 
legal  subscription  is  made  a  contract  exists  which  may  be  enforced 
by  mandamus.^ 

Such  a  subscription  may  be  enforced  by  the  creditors  of  the 
railroad  company  to  which  it  is  made.**  When  the  authority  to 
subscribe  depends  upon  a  vote  of  the  people,  the  vote  alone  does 
not  create  a  contract  or  prevent  the  repeal  of  the  authority.^ 


named  stock  could  ever  possibly  be. 
This  last  proposition  is  uncertain  and 
must  ever  remain  so.  But,  conceding 
all  that  is  claimed,  it  seems  to  us  that 
the  tax  payers  who  voted  against  the 
tax  are  at  least  entitled  to  the  thing  the 
statute  provided  they  should  have. 
They  cannot  be  compelled  to  take 
something  else,  which,  in  the  opinion  of 
some  business  man,  is  of  greater  value. 
It  is  claimed  the  plaintiffs  are  estopped 
by  their  conduct;  but  this  question  was 
considered  and  determined  adversely  to 
appellants  in  Bartell  v.  Header,  before 
cited." 

The  power  of  a  municipal  corpora- 
tion to  aid  a  railway  company  "/j,  in  its 
essence^  a  right  and  privilege  of  the 
railroad  company  tvhich^  under  the 
general  laws  of  the  Staie^  passed 
to  the  consolidated  company."  Empire 
Township  v.  Darlington,  loi  U.  S. 
8791. 

1.  State  T.  Linn  Co.  Court,  44  Mo. 
504;  People  V.  Ohio  Grove  Township, 
51  111.  192;  Coramrs.  v.  Sharter,  50  Ga. 
489;  Ex  parte  Selraa  etc.  R.  Co..  45 
Ala.  696;  s.  c,  6  Am.  Rep.  722;  Napa 
Valley  R.  Co.  v.  Napa  Co.,  30  Cal.  435; 
California  etc.  R.  Co.  v.  Butte  Co.,  18 
Cal.  671. 

The  actual  subscription  may  be  made 
by  an  agent  appointed  by  the  county 
court.  Hannibal  R.  Co.  v.  Marion  Co., 
36  Mo.  294.  A  pledge  to  subscribe  to 
the  stock  of  a  nonexistent  corporation 
is  not  authorized  by  authority  for 
"making  subscriptions  for  stock."  Win- 
chester etc.  Turnpike  Co.  v.  Clarke,  3 
Mete.  (Ky.)  140;  111.  act  of  1857,  p.  710, 
§  9.  Empowering  the  directors  of  a 
certain  railroad  company  "to  receive 
subscriptions  from  any  county,  citj', 
town,  or  village  making  the  same," 
did  not  empower  such  corporations  to 
make  such  subscriptions.  Pitzman  v. 
Freeburg,  92  111.  iii. 

Tlie  Power  to  Become  a  Stockholder 
In  a  Railroad  Company  Must  be  Ex- 
pressly Conferred  Upon  a  Municipal 
Corporation — It  Cannot  be  Implied  from 
Ordinary  Municipal   Grants.— Keliey  v. 


Town  of  Milan,  127  U.  S.  139;  Norton 
V.  Dyersburg,  127  U.  S.  160;  Wells  t>. 
Pontotoc  Co.,  102  U.  S.  625;  Concord 
V.  Robinson,  121  U.  S.  165;  Kellev  v. 
Town  of  Milan,  21  Fed.  Rep.  "842; 
Wetumpka  v.  Wetumpka  Wharf  Co., 
63  Ala.  611;  Welch  v.  Post,  99  111.  471; 
Katzenberger  v.  Aberdeen,  16  Fed. 
Rep.  745;  Dillon's  Mun.  Corp.,  §  161, 
and  note. 

2.  Morgan   Co.    v.   Thomas,    76    111. 

T20. 

Before  the  railroad  companj'  can 
have  a  mandamus  to  enforce  a  subscrip- 
tion it  must  show  a  demand  and  a  tend- 
er of  the  subscription  book.  Oroville 
etc.  R.  Co.  V.  Plumas  Co.,  37  Cal. 354. 
Where  there  is  danger  of  a  misapplica- 
tion of  the  funds  subscribed  by  the 
county,  a.  court  should  refuse  to  enforce 
the  subscription  until  security  for  its 
proper  application  is  furnished.  Cum- 
berland etc.  R.  Co.  V.  Washington  Co. 
Court,  10  Bush  (Ky.)  564. 

A  donation  to  a  railroad  invested  in 
the  stock  of  the  company  is  a  subscrip- 
tion.    State   V.  Delaware   Co.,  92   Ind. 

499- 

3.  Aspinwall  t).  Daviess  Co.,  22  How. 
(U.  S.)  364;  Town  of  Concord  w.  Ports- 
mouth Sav.  Bank,  92  U.  S.  625;  Harsh- 
man  V.  Bates  Co.,  92  U.  S.  569;  s.  c,  3 
Dill.  (U.  S.)  150;  Fairfield  ^'.  Gallatin 
Co.,  100  U.  S.  47;  Ogden  v.  Daviess 
Co.,  102  U.  S.  634;  Wadsworth  v.  Eau 
Claire  Co.,  102  U.  S.  534;  German  Sav. 
Bank  v.  Franklin  Co.,  128  U.  S.  526;. 
Jeffries  v.  Lawrence,  42  Iowa  49S; 
Land  Grant  R.  &  Trust  Co.  v.  Davis 
Co.,  6  Kan.  256;  State  v.  Saline  Co. 
Court,  48  Mo.  390;  s.  c,  8  Am.  Rep. 
108;  Limestone  Co.  v.  Racher,  48  Ala. 
433;  Ex  parte  Selma  etc.  R.  Co.,  45 
Ala.  696;  s.  c,  6  Am.  Rep.  722;  Bound 
V.   Wisconsin  Cent.   R.    Co.,   45    Wis. 

543- 

A  vote  in  favor  of  a  proposition  to 
make  a  donation  in  aid  of  a  railroad,  for 
which  a  tax  is  to  be  levied,  is  distinct 
from  one  to  create  a  debt  in  respect  to 
such  a  donation.  Schaeffer  v.  Bon- 
ham,  95  111.  368. 
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Until  the  subscription  is  actually  made  the  contract  is  execu- 
tory.^ 

There  is  "no  contract  in  esse  which  will  prevent  the  operation  of 
constitutional  amendment.^ 

Until  the  authority  so  conferred  is  exercised  it  may  be  revoked 
by  any  "  event  which  has  the  legal  effect  to  extinguish  the 
power.* 


1.  Cumberland  etc.  R.  Co.  v.  Barren 
Co.  Court,  lo  Bush  (Ky.)  604;  Shelby 
Co.  Court  V.  Cumberland  etc.  R.  Co., 
8  Bush  (Ky.)  209. 

2.  Shelby  Co.  Court  v.  Cumberland 
■etc.  R.  Co.,  S  Bush   (Ky.)   209;  Cum-  ' 
berland    etc.    R.    Co.    v.    Barren    Co. 
Court,   10   Bush     (Ky.)    604;    State   v. 
'Garroutte,  67  Mo.  445. 

In  Town  of  Concord  v.  Portsmouth 
Sav.  Bank,  92  U.S.  625,  where  a  town 
had  voted  to  make  a  donation,  pro- 
vided the  railroad  company  would  run 
its  road  through  the  town,  the  court 
said:  "But  the  court  was  not  empow- 
>ered  to  make  the  donation  until  '  the 
road  .  was  located  and  constructed 
through  the  town.  It  had  no  authority' 
to  make  a  contract  to  give.  And  the 
acceptance  was  an  undertaking  to  do 
nothing  which  the  company  was  not 
bound  to  do  before  the  authority  of  the 
town  to  make  a  donation,  or  to  engage 
to  make  a  donation,  came  into  exist- 
ence. What  is  called  the  acceptance 
of  the  railroad  company  cannot  be  con- 
strued as  an  engagement  to  locate  and 
build  the  railroad  through  the  town. 
It  amounted  to  no  more  than  saying, 
'If  we  build  our  road  through  your 
town,  we  will  receive  your  gift.'  There 
was,  therefore,  no  consideration  for  the 
town's  promise  to  give,  even  if  the 
popular  vote  can  be  considered  a 
promise.  There  was  no  contract  to  be 
impaired.  A  contract  should  be  clearly 
proved  before  it  invokes  the  protection 
of  the  federal  constitution.  We  con- 
clude, then,  that,  at  the  time  the  dona- 
tion was  made,  there  was  no  author- 
ity in  the  municipality  to  make  a  dona- 
tion to  the  railroad  company,  and,  con- 
sequently, no  authorit)'  to  issue  the 
bonds."  Burges  v.  Mabin,  70  Iowa 
■633;  Barthel  v.  Meader,  72  Iowa  125. 

3.  Harshman  v.  Bates,  92  U.  S.  569; 
s.  c,  3  Dill.  (U.  S.)  150;  Bates  Co.  v. 
Winters,  97  U.  S.  83;  State  v.  Gar- 
routte, 67  Mo.  445. 

In  Harshman  v.  Bates  Co.,  supra, 
Mr.  Justice  Bradley,  said:  "An- 
other objection  to  the  validity  of  the 


subscription  for  which  the  bonds  were 
given  in  this  case  is,  that  the  township 
voted  a  subscription  to  one  company 
and  the  county  court  subscribed  tc 
another.  This  is  sought  to  be  justified 
on  the  ground  that  the  former  com- 
pany became  consolidated  with  another, 
thereby  forming  a  third,  to  whose  stock 
the  subscription  was  made.  This  con- 
solidation was  made  under  a  law  of 
Missouri  authorizing  consolidation,  and 
declaring  that  the  company  formed 
from  two  companies  should  be  entitled 
to  all  the  power,  rights,  privileges  and 
immunities  which  belong  to  either;  and 
it  is  contended  that  this  provision  of  the 
law  justifies  the  county  court  in  mak- 
ing the  subscription  without  further  au- 
thority from  the  people  of  the  town- 
ship. But  did  not  the  authority  cease 
by  the  extinction  of  the  company  voted 
for?  No  subscription  had  been  made, 
no  vested  right  had  accrued  to  the  com- 
pany. The  case  of  State  v.  Linn  Co. 
Court,  44  Mo.  504,  only  decides  that  if 
the  county  court  refuses  to  issue  bonds 
after  making  a  subscription,  a  manda- 
mus will  lie  to  compel  it  to  issue  them. 
There  the  authority  had  been  executed, 
and  a  right  had  becom^  vested.  But  so 
long  as  it  remains  unexecuted,  the  oc- 
currence of  any  event  which  creates  a 
revocation  in  law  will  extinguish  the 
power.  The  extinction  of  the  company 
in  whose  favor  the  subscription  was 
authorized  worked  such  a  revocation. 
The  law  authorizing  the  consolidation 
of  railroad  companies  does  not  change 
the  law  of  attorney  and  constituent. 
It  may  transfer  the  vested  rights  of  one 
railroad  company  to  another,  upon  a 
consolidation  being  effected;  but  it  does 
not  continue  in  existence  powers  to 
subscribe  for  stock  given  by  one  person 
to  another,  which,  by  the  general  law, 
are  extinguished  by  such  a  change.  It 
does  not  profess  to  do  so,  and  we  think 
it  does  not  do  so  by  implication.  As 
sufficient  notice  of  these  objections  is 
contained  in  the  recitals  of  the  bonds 
themselves  to  put  the  holder  on  enquiry, 
we  think  that  there  was  no  error  in  the 


1260 


Municipal 


MUNICIPAL  SECURITIES. 


Bonds> 


But  an  actual  manual  subscription  on  the  books  of  the  companjr 
is  not  necessary  to  constitute  a  contract.-'  A  resolution  or  ordi- 
nance of  a  city  council  may  be  treated  as  a  subscription  when  so 
intended,  and  will  constitute  a  contract  when  accepted.^  The 
legislature  may  declare  what  shall  constitute  a  complete  subscrip- 
tion, and  if  such  was  the  intent  the  vote  of  the  people  alone  will  be 
sufficient.'* 

12.  Limitation  of  Actions. — The  statute  of  limitations  applies  to- 
actions  on  municipal  bonds  and  coupons.  Where  an  action  to  re- 
cover an  instalment  of  interest  on  a  municipal  bond  cannot  be 
maintained  on  the  coupon  by  reason  of  lapse  of  time,  such  instal- 


judgment  of  the  circuit  court;  and  it  is, 
therefore,  afErmed." 

In  Nugent  v.  Putnam  Co.,  19  Wall. 
(U.  S.)  241,  the  subscription  to  one  of 
the  companies  was  made  before  the 
consolidation. 

In  Ray  Co.  v.  Vansycle,  96  U.  S.  675, 
the  doctrine  of  estoppel  was  applied, 
and  a  subscription  by  the  county  au- 
thorities was  sustained.  See  Cass  Co. 
V.  Gillett,  100  U.  S.  585. 

A  municipality  can  have  no  greater 
rights  as  a  stockholder  than  other  stock- 
holders, and  without  sfecial  authority 
from  the  legislature  the  railroad  com- 
pany cannot  agree  to  put  the  muni- 
cipality in  a  better  position  than  other 
stockholders;  as  by  agreeing  to  pay  a 
fixed  rate  of  interest  on  the  stock 
equivalent  to  the  interest  on  the  bonds 
■  issued  in  payment  of  the  stock.  Pitts- 
burgh etc.  R.  Co.  V.  Allegheny  Co.,  79 
Pa.  St.  210. 

In  Pittsburgh  etc.  R.  Co.  -v.  Alle- 
gheny Co.,  63  Pa.  St.  127,  there  was 
express  legislative  authority  for  such  a 
contract. 

Effect  of  a  Constitutional  Provision 
Limiting  the  Power  to  Aid  Eailroads 
Upon  Uncompleted  Subscriptions. — Scot- 
land Co.^'.  Hill,  132  U.  S.  107;  Concord 
V.  Robinson,  121  U.  S.  165;  German  Sav. 
Bank  v.  Franklin  Co.,  128  U.  S.  526; 
Katzenberger  v.  Aberdeen,  121  U.  S. 
172;  Oregon  v.  Jennings,  119  U.  S.  74; 
74  Norton   v.    Shelby   Co.,    118   U.   S. 

42,5- 

1.  Nugent  V.  Putnam  Co.,  19  Wall. 
(U.  S.)  241;  Cass  Co.  V.  Gillett,  100  U. 
S.  585;  Bates  Co.  v.  Winters,  112  U.  S. 
325. 

The  people  of  a  county,  in  their  pri- 
mary capacity,  have  no  authority  to 
make  a  subscription  for  stock.  People 
V.  Pueblo  Co.,  2  Colo.  360. 

2.  Moultrie  Co.  v.  Rockingham  etc. 
Sav.  Bank,  92  U.  S.  631;  Sacramento  v. 


Kirk,  7  Cal.  419;  Clark  Co.  Court  v. 
Paris  etc.  Turnpike  Co.,  11  B.  Mon. 
(Ky.)  143;  Western  Sav.  Fund  Soc.  v. 
Philadelpliia,  31  Pa.  St.  174;  s.  c,  72 
Am.  Dec.  730. 

Subscription  by  two  out  of  three  mem- 
bers of  a  board  without  notic^  to  the 
third  member,  not  a  legal  member. 
Paolo  etc.  R.  Co.  v.  Anderson  Co.,  16 
Kan.  332. 

A  resolution  of  the  board  of  super- 
visors, made  "when  the  power  to  sub- 
scribe existed,  that  the  cotmly  subscribe- 
a  given  sum  to  aid  in  the  construction 
of  a  road,  witliout  an}'  subscription  on 
the  books  of  the  company',  was  held  to- 
be  a  valid  subscription,  or  at  least  a 
legal  undertaking  to  subscribe;  when 
accepted  by  the  company  it  became  a 
binding  contract,  which  could  neither 
be  revoked  by  the  countj'  nor  impaired 
by  a  constitutional  provision.  Moultrie 
Co.  V.  Savings  Bank,  92  U.  S.  631 ;  Town 
of  Concord  v.  Portsmouth  Sav.  Bank, 
92  U.  S.  625;  Livingston  Co.  v.  First 
Nat.  Bank,  128  U.  S.  102;  Scott  v. 
Hansheer,  94  Ind.  i. 

3.  Town  of  East  Lincoln  v.  Daven- 
port, 94  U.  S.  801;  People  V.  Pueblo- 
Co.,  2  Colo.  360. 

Where  bonds  were  dul^'  voted  and  is- 
sued and  placed  in  the  hands  of  a  third 
person  to  be  delivered  to  the  company 
upon  the  completion  of  the  road,  and  a 
constitutional  amendment  was  adopted 
before  the  completion  of  the  road,  pro- 
hibiting towns  from  becoming  the  owner 
of  stock  in  any  corporation,  it  was 
held  that  no  contract  had  been  made, 
and  that  the  bonds,  if  delivered  after  the 
amendment,  were  void.  Buffalo  etc.  R. 
Co.  V.  Falconer,  103  U.  S.  821;  Fal- 
coner V.  Buifalo  etc.  R.  Co.,  69  N.  Y. 

491- 

The  subscription  must  be  strictly  in 

accordance  with  the  statutory  provision. 

Louisiana  v.  Shreveport,  27  La.  An.  623^ 
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ment  cannot  be  recovered  by  an  action  on  the  bond,  although  the 
bond  itself  is  not  outlawed. ^ 


1.  Griffin  v.  Macon  Co.,  36  Fed. 
Rep.  885;  26  Am.  &  Eng.  Corp.  Cas. 
523. 

"The  point  is  novel,"  said  Thayer, 
J.,  "and,  so  far  as  I  am  advised,  has 
never  been  expressly  determined.  In 
several  well  considered  cases  it  has 
been  held  that,  when  money  due  on  a 
note  or  bond  is  made  payable  by  in- 
stalments, the  statute  of  limitations  be- 
gins to  run  against  each  instalment 
from  the  time  it  matures.  Bush  v. 
Stowell,  71  Pa.  St.  208;  s.  c,  10 
Am.  Rep.  698;  Burnham  v.  Brown, 
23  Me.  400;  Estabrook  v.  Moulton,  9 
Mass.  258;  Heywood  v.  Perrin,  10 
Pick.  (Mass.)  228;  s.  c,  20  Am.  Dec. 
518. 

"But  Mr.  Wood,  in  his  work  on  Limi- 
tation of  Actions,  says  that  'with  singu- 
lar inconsistency'  it  has  been  held  in 
some  cases  that  interest  made  payable 
annually  is  not  subject  to  the  same 
rule;  that  the  statute  does  not  run 
against  interest  instalments  payable 
annually  until  the  principal  debt  ma- 
tures.    Wood  on  Lim.,  §  126,  p.  196. 

"In  my  opinion  there  is  no  distinction 
in  principle  between  a  debt  payable  by 
instalments  and  interest  payable  an- 
nually or  semi-annually  in  instal- 
ments. If  the  statute  begins  to  run  in 
the  former  case  as  soon  as  an  instal- 
ment of  the  debt  matures,  for  equally 
good  reasons  it  ought  to  run  against  in- 
terest instalments  as  soon  as  they  be- 
come payable.  It  is  worthy  of  note 
that  the  few  cases  cited  by  Mr.  Wood 
as  holding  that  the  statute  of  limitations 
will  not  run  against  interest  instal- 
ments until  the  principal  matures, 
were  suits  upon  notes  or  bonds  to 
which  no  interest  coupons  were  at- 
tached. Separate  contracts  to  pay  in- 
stalments of  interest  at  stated  intervals 
were  not  annexed  to  the  obligation  to 
pay  the  debt.  Grafton  Band  v.  Doe,  19 
Vt.  463;  s.  c,  47  Am.  Dec.  697;  Hen- 
derson V.  Hamilton,  i  Hall  (N.  Y.) 
314;  Ferry  v.  Ferry,  2  Cush.  (Mass.) 
92.  The  rulings  made  in  the  cases  last 
mentioned  appear  to  have  been  based 
on  the  ground  that  interest  is  a  mere 
incident  of  a  debt,  and  is  so  insepa- 
rably connected  therewith  that  it  may 
be  recovered  in  connection  with  the 
debt  when  it  matures,  no  matter  for 
how  long  a  period  it  has  been  overdue. 
By  this  was  meant,  I  suppose,  that  the 


1262 


stipulation  with  reference  to  interest  in 
the  cases  then  under  consideration 
formed  an  inseparable  part  of  the 
promise  or  obligation  to  pay  the  princi- 
pal debt.  But  if,  as  in  the  present  case, 
the  parties  to  a  note  or  bond  make  in- 
dependent stipulations  as  to  interest, 
and  put  such  stipulations  in  the  form  of 
negotiable  coupons,  which  may  be  de- 
tached from'  the  bond,  and  are  intended 
to  be  detached  and  negotiated,  no 
reason  is  perceived  why  the  statute  of 
limitations  should  not  run  as  soon  as 
they  mature  against  all  such  instal- 
ments of  interest  as  are  represented  by 
such  interest  coupons.  It  appears  to 
me  that  it  would  be  extremely  technical 
as  well  as  illogical  to  say  that  the  stat- 
ute of  limitations  runs  against  the 
promise  contained  in  the  coupon  from 
the  date  of  its  maturity,  but  does  not 
run  against  the  same  promise  contained 
in  the  bond  until  the  bond  matures.  In 
view  of  the  fact  that  it  has  be'ten  held 
that  the  same  period  of  limitation  ap- 
plies to  a  coupon  that  applies  to  a  bond, 
— that  they  are  contracts  of  equal  dig- 
nity— the  true  doctrine  is,  no  doubt, 
that  when  an  action  to  recover  a  given 
instalment  of  interest  cannot  be  main- 
tained on  a  coupon  b^'  reason  of  lapse 
of  time,  such  instalment  cannot  be  re- 
covered by  a  suit  on  the  bond.  Ken- 
osha V.  Lamson,  g  Wall.  (U.  S.)  477, 
482;  Lexington  v.  Butler,  14  Wall.  (U. 
S.)  282.  The  views  here  expressed  are 
incidentally  confirmed  by  the  decision 
in  Clark  v.  Iowa  City,  20  Wall.  (U.  S.) 

583':    . 

Limitation  of  action  on  bonds  as  af- 
fected by  the  form  of  action  in  Colo- 
rado. See  Toothaker  v.  Boulder,  13 
Colo.  219,  s.  c,  26  Am.  &  Eng.  Corp. 
Cas.  515.  See  McAleer  v.  Clay  Co., 
38  Fed.  Rep.  707. 

A  committee  of  the  city  council  ap- 
pointed to  consider  the  city's  indebted- 
ness made  a  report  containing  a  state- 
ment of  the  assets  and  liabilities  of  the 
city,  and  included  among  others  a  cer- 
tain issue  of  bonds  called  "M."  bonds. 
The  report  further  contained  a  plan  of 
compromise  to  be  made  with  the 
holders  of  the  city  bonds,  the  proposal 
being  in  the  forrti  of  a  circular,  which 
the  committee  recommended  be  sent  to 
"each  person  holding  city  bonds,  except 
M.  bonds,  as  to  which  they  make  no 
report."     The   circular^    by    its    terms 
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13.  Renezval  and  Substituted  and  Funding  Bonds. — When  a 
municipality  has  power  to  issue  bonds  it  may  issue  other  bonds  in 
renewal  or  redemption  thereof.^  And  when  such  new  bonds  are 
properly  issued,  as  under  a  vote  of  the  people,  the  validity  of  the 
new  bonds  cannot  be  questioned.^ 


purported  to  be  addressed  "to  each  per- 
son holding  bonds  of  the  city,"  and  re- 
quested "each  bondholder  to  express  his 
views  fully."  The  council  adopted  the 
report  of  the  committee  and  ordered  the 
circular  to  be  sent  to  the  holders  of 
the  city  bonds,  and  it  was  sent  to  the 
holders  of  other  bonds  except  M. 
bonds.  Held,  that  neither  the  note  nor 
circular  "was  an  acknowledgment  of 
the  M.  bonds,  so  as  to  take  them  out  of 
the  statute  of  limitations.  Fort  Scott 
V.  Hickman,  112  U.  S.  150 

The  statute  may  be  prevented  from 
running  by  a  legislative  recognition  of 
the  debt.  Underbill  v.  Sonora,  17  Cal. 
172. 

1.  Portland  Sav.  Bank  v.  Evansville, 
25  Fed.  Rep.  389;  Sullivan  v.  Walton, 
20  Fla.  552;  Galena  v.  Corwith,  48  111. 
423;  s.  c,  95  Am.  Dec.  557.  See  Brown 
V.  Atchison,  39  Kan.  37. 

Under  the  act  "concerning  counties 
and  county  officers"  (Laws  Neb.  1S79, 
P-  363,  hk  26,  31),  the  county  commis- 
sioners have  no  authority  to  refund  the 
bonded  indebtedness  of  the  county  by 
the  issue  of  other  bonds,  nor  to  call  an 
election  for  that  purpose.  State  v. 
Babcock,  23  Neb.  802. 

Power  to  substitute  notes  and  bonds. 
Lvnde  v.  Winnebago  Co.,  16  Wall.  (U. 
S.")  6;  McKee  w. Vernon  Co.,  3  Dill.  (U. 

S.).2I0. 

2.  Jasper  Co.  v.  Ballou,  103  U.  S. 
745;  Little  Rock  v.  Merchants'  Nat. 
Bank,  98  U.  S.  308.  See  Baltzer  v. 
State  (N.  Car.)  26  Am.  &  Eng.  Corp. 
Cas.  657. 

Where  new  bonds  are  issued  in  place 
of  maturing  bonds  and  declare  that 
they  are  a  continuation  of  the  former 
liability,  it  is  not  necessary  that  the 
question  of  issuing  the  new  bonds 
should  be  submitted  to  the  voters  under 
Const.  N.  Car.,  art.  7,  §  7.  Such  new 
bonds  do  not  create  a  new  debt.  Blan- 
ton  V.  McDowell  Co.,  loi  N.  Car. 
532. 

The  mode  of  giving  effect  to  the  law 
may  be  changed  by  the  commissioners. 
Thurman  v.  Hooper,  14  Cal.  9. 

The  board  of  supervisors,  under  Cal. 
Stat.  1871-72,  p.  369,  had  authority  to 
issue  bonds  "not  exceeding,  in  the  ag 


gregate,  the  sum  of  $40,000.''  It  issued 
four  hundred  bonds  of  $100  each,  and 
twenty  additional  bonds  which  were 
purchased  for  value  before  maturity  in 
the  ordinary  course  of  business.  The 
interest  ^^■as  paid  for  several  years. 
The  Stat,  of  1S83,  p.  305,  provided  that 
the  board  of  supervisors  of  any  county 
having  outstanding  bonds  could  pay 
them  by  the  sale  of  new  bonds  issued 
for  that  purpose.  The  board  issued  and 
sold  new  bonds,  for  which  the^  real- 
ized over  $42,000,  and  ordered  the 
whole  of  the  old  bonds  paid.  It  was 
held  that  as  the  board  had  no  power  to 
issue  bonds  without  express  legislative 
authority,  the  twenty-  additional  bonds 
were  overis«iues  and  invalid.  Sutro  v. 
Pettet,  74  Cal.  332. 

Construction  of  an  act  funding  the 
indebtedness  of  Lincoln  county,  Ne- 
vada. Odd  Fellows'  Sav.  etc.  Bank  v. 
Quillen,  11  Nev.  log. 

When  a  town,  acting  through  the 
properly  constituted  authorities,  has 
for  its  own  benefit  destroyed  its  old 
bonds  and  Issued  new  ones  in  their 
stead,  it  will  not  be  allowed  to  urge  the 
same  defences  which  might  have  been 
interposed  to  the  surrendered  obliga 
tions ;  these  defences  and  defects,  the 
holder  of  the  new  bonds  has  a  right  to 
assume,  were  settled  and  waived  by  the 
cancellation  of  the  old  bonds  and  issue 
of  the  new.  "It  is  doubtless  true," 
said  Cox,  J.,  in  Chandler  v.  Town  of 
Attica,  iS  Fed.  Rep.  299,  "that  if  the 
original  bonds  were  nuH  and  void,  no 
subsequent  act  on  the  part  of  the  com- 
missioners, who  were  never  legally  ap- 
pointed, could  validate  them.  It  is 
also  true  that  the  utterance  of  the 
funding  bonds  was  sufficient  to  waive 
the  gravest  irregularities,  and  estop  the 
town  from  taking  advantage  of  de- 
fences founded  upon  the  mistakes  of  its 
own  agents.  Town  of  Aroma  v.  Au- 
ditor of  State,  15  Fed.  Rep.  843.  It 
was,  in  effect,  saying  to  the  bondholders: 
'Although  there  are  defences  to  these 
bonds,  we  prefer  to  avoid  litigation, 
and  if  you  will  extend  the  time  of  pay- 
ment and  accept  a  lower  rate  of  inter- 
est, we  will  acknowledge  our  indebted- 
ness, and  issue  an   obligation  to  which 
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The  same  remedy  will  remain  for  the  enforcement  of  the  new- 
bonds  as  was  provided  for  the  enforcement  of  the  old  dnes.^ 

The  words  "  bonded  indebtedness  "  not  limited  to  bonds  in  all 
respects  are  valid.  When  the  old  bonds  have  been  decided  invalid 
the  corporation  could  not,  under  its  general  authority,  issue  new 
bonds  which  would  be  valid,  but  if  thenew  bonds  are  authorized 
under  special  authority  to  fund  the  indebtedness  of  the  munici- 
pality, the  obligation  on  such  void  bonds  would  be  a  sufificient 
consideration  to  support  the  renewal  bonds.* 

A  holder  of  valid  bonds  who  surrenders  them  and   receives  in 


no  defence  can  be  urged.'  The  com- 
missioners were  appointed  by  the 
supreme  court  of  the  State.  For  seven 
years  they  had  acted  by  virtue  of  that 
appointment,  exercising  the  powers  and 
discharging  the  duties  of  their  office. 
Certainly  they  were  dc  facto  officers. 
No  attempt  had  been  made  to  impeach 
their  title  or  question  their  authority. 
The  Funding  act  of  187S  conferred  very 
broad  and  quasi  judicial  powers.  Pur- 
suant to  its  provisions  the  commis- 
sioners proceeded  to  determine  what 
the  bonded  indebtedness  was,  call  it  in 
and  issue  new  bonds  bearing  less  inter- 
est. Their  power  was  restricted  in 
two  particulars.  They  could  not  act — 
First,  unless  the  old  bonds  were  retired 
and  new  ones  bearing  less  interest  sub- 
stituted; and,  second,  if  the  old  bonds 
had  been  declared  invalid  by  the  final 
judgment  of  a  competent  court.  Nei- 
ther restriction  was  present  in  this  case. 
Irregularities  and  errors  there  may 
have  been,  but  all  these  were  waived 
and  swept  out  of  existence  when  the 
town,  for  its  own  benefit,  destroyed  the 
old  bonds  and  issued  new  ones  in  their 
place.  It  would  be  inequitable  and  un- 
just to  permit  a  debtor,  who  has  thus 
induced  his  creditor  to  accept  a  less 
valuable  securitj',  to  use  the  same  de- 
fences which  might  have  been  inter- 
posed to  its  surrendered  obligation — 
defences  which  the  creditor  had  a  right 
to  assume  were  settled  and  waived 
when  be  consented  to  the  change.  No 
holder  of  municipal  bonds  would  agree 
to  exchange  them  if,  in  doing  so,  he 
must  take  the  risk  of  all  irregularities 
in  the  new  proceedings  in  addition  to 
those  already  existing."  Jasper  Co.  v. 
Ballou,  103  U.  S.  745;  Moultrie  Co.  v. 
Rockingham  etc.  Bank,  92  U.  S.  631; 
Marcy  v.  Oswego  Township,  92  U.  S. 
637;  Warren  Co.  v.  Marcy,  97  U.  S. 
97;  Douglas  Co.  V.  Bolles,  94  U.  S. 
104. 
1.   People.  11.  Lippincott,  Si  111.  193. 


2.    Hill  V.  Peekskill   Sav.  Bank,  loi 
N.  Y.  490. 

Bonds  to  fund  outstanding  warrants^ 
Brown  v.  Bon  Homme  Co.,  48  N.  W. 
Rep.  178.  A  law  authorizing  a  county 
to  fund  its  outstanding  warrants,  which 
were  not  to  draw  interest,  and  to  make 
the  bonds  given  in  exchange  therefor 
■  bear  interest,  is  not  unconstitutional. 
Chapman  v.  Morris,  28  Cal.  394. 

In  Town  of  Solon  ^'.  Williamsburgh 
Sav.  Bank,  114  N.  Y.  122,  after  the 
amount  of  bonds  authorized  was  issued 
to  the  president  of  the  railroad  com- 
pany, he  surrendered  a  portion  of  them 
to  the  commissioners,  and  they,  in  place 
thereof,  delivered  to  him  a  like  amount 
of  bonds  of  a  larger  denomination  and 
made  payable  in  a  different  place.  The 
returned  bonds  were  destroyed.  It  was 
held  that,  assuming  the  power  of  the 
commissioners  to  issue  bonds  was  ex- 
hausted with  the  original  issue,  yet  as 
they  represented  the  town,  and  were 
in  some  sense  its  agents,  and  as  it  ap- 
peared that  the  town  had  for  several 
years  paid  the  interest  coupons  upon 
them,  there  was  no  equity  to  support 
an  action  for  their  cancellation  against 
a  bona  fide  holder  who  had  purchased 
in  reliance  upon  the  authority  with 
which  the  commissioners  were  lawfully 
clothed.  "The  practical  effect  of  the 
substitution  of  the  bonds  was  not  an 
excessive  issue,  but  the  continuance  of 
those  issued,  modified  in  form,  not  in 
substance,  and  these  were  the  only 
ones,  with  others  outstanding,  which 
covered  the  amount  of  the  stock  of  the 
railway  companj'  to  which  the  com- 
missioners iiad  subscribed  for  the 
town,  and  for  which  they  had  under- 
taken to  issue  its  bonds  for  a  like 
amount.  'He  that  seeks  equity  must 
do  equit3','  is  a  fundamental  maxim  of 
equity'  jurisprudence." 

The  above  case  is  to  be  distinguished 
from  Horton  v.  Town  of  Thompson,  71 
N.  Y.  513,  where  the  bonds  appear  to 
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lieu  thereof  renewal  bonds  which  are  afterwards  held  invalid,  may 
maintain  an  action  on  the  original  bonds  although  cancelled  and 
not  in  his  possession. ^ 

14.  Disposal  of  Bonds — Sale  Below  /"ar.— ^Authority  to  dispose 
of  bonds  to  the  best  advantage  and  invest  the  proceeds  in  stock  will 
authorize  the  delivery  of  the  bonds  to  the  company  for  stock.^  So- 
authority  to  dispose  of  bonds  "  to  the  best  advantage,  but  not  for 
less  than  par,"  and  prohibiting  the  paying  over  of  any  money 
until  certain  assurances  are  given,  will  not  prevent  the  giving  of 
the  bonds  away.^  When  the  bonds  are  delivered  to  a  railroad 
company  a  condition  that  it  shall  not  sell  them  for  less  than  par  is 
a  condition  precedent,"*  but  not  so  where  the  duty  to  dispose  at  par 
is  simply  required  of  the  officers.-' 

Where  the  condition  against  selling  below  par  is  for  the  benefit 
of  the  county,  it  is  no  defence,  when  it  receives  par,  that  the 
corporation  sold  the  bonds  below  par,  as  against  a  bona  fide 
holder.^ 

When  the  proposition  to  dealer  was  for  bonds  with  interest 
payable  annually,  they  may  be  issued  with  semi-annual  interest.' 


have  been  issued  in  violation  of  the 
statute,  pursuant  to  which  the  consent 
of  the  taxpayers  was  given.  See  also 
McKee  v.  Vernon  Co.,  3  Dill.  (U.  S.) 
210. 

1.  Dego  V.  Otoe  Co.,  37  Fed.  Rep. 
247;  Gause  V.  Clarksville,  i  McCrarj 
(U.  S.)  78;  Plattsmouth  !>.  Fitzgerald, 
10  Neb.  401. 

A  statute  which  authorizes  cities  or 
towns  to  issue  bonds  "to  the  holders  of 
iona  fide  claims  against  said  city  or 
town,  in  liquidation  and  discharge  of 
such  claims  and  interest  thereon,  and 
to  such  others  as  are  willing  to  take 
them  at  par,"  has  for  its  object  the 
funding  of  the  matured  debts  of  such 
cities  or  towns,  and  does  not  authorize 
them  to  issue  bonds  in  payment  of  a 
subscription  newly  made  to  the  stock 
of  a  railroad  corporation.  Kelley  v. 
Town  of  Milan,  127  U.  S.  139;  s.  c,  22 
Am.  &  Eng.  Corp.  Gas.  i. 

2.  Foote  V.  Hancock,  15  Blatchf.  (U. 
S.)  343.  Disposal  of  bonds  may  be 
through  an  agent.  Cushman  v.  Carver 
Co.,  19  Minn.  295,  following  6  Minn. 
204,  10  Minn.  133. 

3.  Queensbury  v.  Culver,  19  Wall. 
(U.  S.)  S3. 

4.  Adams  v.  Lawrence  Co.,  2  Pitts. 
^Pa.)  Rep.  60.  Prohibiting  the  sale  of 
bonds  below  par,  prohibits  the  allow- 
ance of  a  rebate  or  commission  to  the 
purchaser.  Whelen's  Appeal,  108  Pa.  St. 
162.  The  holder  may  be  compelled  by 
proceedings  in  equity  to  receive  in  satis- 


faction the  sum  paid  b^'  the  first  holder 
with  interest.  Armstrong  v.  Brinton, 
47  Pa.  St.  367. 

In  Lawrence  Co.  v.  Northwestern  R. 
Co.,  32  Pa.  St.  144,  it  was  held  that 
where  the  statute  forbade  the  sale  of 
the  bonds  for  less  than  par,  and  the 
company  sold  them  for  less,  the  county 
might  rescind  the  subscription,  with- 
draw the  bonds  unsold,  and  recover 
the  par  value  of  those  that  had  been 
sold.  Lawrence  Co.  Appeal,  67  Pa. 
St.  87. 

5.  Memphis  v.  Brown,  i  Flip.  (U.  S.) 
188. 

6.  Woods  V.  Lawrence  Co.,  i  Black 
(U.  S.)  386. 

7.  Marion  Co.  v.  Clark,  94  U.  S. 
278;  Meyers  v.  Muscatine,  i  Wall.  (U. 
S.)  384;  Wilson  V.  Neal,  23  Fed.  Rep. 
129.  Under  authority  to  issue  bonds  at 
six  per  cent,  not  to  be  sold  below  par, 
bonds  may  be  issued  at  five  per  cent, 
and  sold  below  par.  Omaha  Nat.  Bank 
V.  Omaha,  15  Neb.  333. 

Where  the  mayor  and  city  council 
are  given  authority  by  an  election  to 
issue  bonds  for  water  works,  they  may 
issue  and  sell  the  bonds  by  a  resolution 
of  the  council,  and  a  resolution  accept- 
ing an  offer  for  the  bonds  cannot  be  re- 
voked, but  will  be  enforced  by  manda- 
mus. A  resolution  has  ordinarily  the 
same  effect  as  an  ordinance,  and  both 
are  legislative  acts.  A  resolution  is  an 
order  of  a  special  and  temporary  char- 
acter;   an  ordinance  prescribes  a  per- 
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15.  Over  Issue  of  Bonds. — Municipal  securities  issued  in  excess 
of  the  amount  authorized  by  law  and  containing  no  such  recitals 
as  will  work  an  estoppel  in  favor  of  bona  fide  holders,  are  invalid 
even  in  the  hands  of  bona  fide  holders  forvalue.^  The  bonds  first 
delivered  until  the  authorized  amount  is  reached,  are  valid,  and  the 
rest  are  void.^  Equity  cannot  scale  down  the  issue  to  the  limit 
and  enforce  the  bonds. ^ 


manent  rule  of  conduct  or  government. 
A  sale  of  city  bonds  may  be  regarded 
as  an  executive  and  administrative  act. 
Smalley  v.  Yates  (Kan.),  26  Am.  & 
Eng.  Corp.  Cas.  578.  The  proceedings 
were  under  ch.  115  b.  Comp.  Laws 
Kan.  1885,  pp.  1003,  1004. 

1.  Merchants' etc.  Bank  v.  Bergen  Co., 
iij  U.  S.  384,  Field,  J.,  saying: 
^'The  law  under  which  it  derived  all  its 
powers  provided  onlj'  for  the  issue  of 
bonds  to  meet  the  indebtedness  from 
those  then  about  to  mature.  All  such 
maturing  bonds  had  been  surrendered 
for  the  new  bonds,  except  for  a  small 
amount,  which  was  paid  in  cash.  The 
power  of  the  board  under  the  law  was 
then  exhausted.  Any  further  issue  was 
beyond  its  authority.  Unless,  there- 
fore, there  is  something  in  connection 
with  their  issue  to  estop  the  board  from 
contesting  their  validity,  they  can  in 
no  manner  bind  the  county.     .  In 

the  bonds  of  Bergen  countj'  there  are 
no  recitals.  The  bank,  in  taking  them, 
was  bound  to  ascertain  whether  or  not 
they  were  authorized.  Had  it  exam- 
ined the  register  of  the  bonds  issued  to 
take  up  the  matured  b6nds,  which  was 
a  public  record  of  the  county  and  open 
to  inspection,  it  would  have  learned 
that  the  bonds  which  it  received  were 
not  of  the  number  so  authorized.  Con- 
tent to  rely  upon  the  unsupported  rep- 
resentations of  Bergen,  it  cannot  now 
cast  upon  the'  countj'  the  consequences 
of  its  own  mistake."  Buchanan  v.  Litch- 
field, 102  U.S.  278;  ».  c,  II  Am.  & 
Eng.  Corp.  Cas.  294;  Dixon  Co,  v. 
Field,  III  U.  S.  81;  Lake  Co.  v.  Gra- 
ham, 130  U.  S.  674.  Where  the  city 
had  no  power  to  levy  a  tax  for  the  paj'- 
ment  of  bonds  because  it  had  reached 
the  limit  of  its  indebtedness,  the  con- 
tract was  held  void,  and  the  city  not 
liable  on  the  bonds.  Gould  -u.  Paris, 
68  Tex.  511;  17  Am.  &  Eng.  Corp.  Cas. 

340- 

2.  Davies  Co.  v,  Dickinson,  107  U. 
S.  657.  That  a  part  of  the  indebted- 
ness is  within  the  constitutional  limit, 
will  not  legalize  that  part  which  is  in 
excess    of   the    limit.      McPherson   v. 


Foster,  43  Iowa  48.  Contra,  in  Reine- 
man  v.  Covington  etc.  R.  Co.,  7  Neb. 
310,  it  was  held  that  where  a  county 
voted  aid  to  a  railway  company  in  ex- 
cess of  the  legal  limit,  the  entire  issue 
was  void. 

3.  In  Hedges  v.  Dixon  Co.,  37  Fed. 
Rep.  304,  Brewer,  J.,  said:  "Conced- 
ing that  the  bonds  as  they  now  stand 
are  void,  and  that  no  recovery  thereon 
can  be  had  in  a  court  of  law,  complain- 
ants insist  that  a  court  of  equity  has 
power  to  scale  them  down  to  an  amount 
equal  to  that  which  the  county  might 
have  lawfully  issued,  and  enforce  them 
when  thus  scaled  down.  It  is  said  that 
the  vice  of  this  transaction  is  only  in  the 
matters  of  excess;  that  a  court  of  equity 
may  expunge  the  excess  and  enforce 
the  contract  thus  freed  from  taint.  .  . 
If  a  contract  be  pronounced  absolutely 
void  in  a  court  of  law,  it  must  expect  the 
same  denunciation  in  a  court  of  equity. 
The  fact  that  eighty-seven  bonds 
were  issued  instead  of  one,  in  no  man- 
ner changes  the  primary  obligation  at- 
tempted to  be  assumed  by  the  county. 
Counsel  cites  the  case  of  Davies 
Co.  V.  Dickinson,  117  U.  S.  657,  in 
which  the  county  having  authority  to 
issue  bonds  to  the  amount  of  $250,000, 
the  county  officers  issued  $320,000,  and 
the  county  was  held  liable  for  the  first 
$250,000;  but  the  cases  were  not  at  all 
parallel.  In  that  the  principal  had  pro- 
posed a  valid  contract.  It  had  done 
that  which  it  had  a  right  to  do,  and  the 
wrong  or  misconduct  of  its  agents,  the 
county  officers,  was  held  not  to  invali- 
date that  which  the  county  had  law- 
fully authorized.  In  this  there  is  no 
breach  of  duty  charged  upon  the  coun- 
ty officers.  The  agents  have  not  de- 
parted from  their  instructions.  The 
trouble  lies  in  the  action  of  the  princi- 
pal itself.  Its  action  was  unauthorized, 
and,  being  without  warrant  of  law,  or 
rather  in  defiance  of  law,  created  no 
valid  obligation. 

But  in  a  few  cases  where  it  was  im- 
possible to  show  which  bonds  were  first 
delivered,  they  were  ordered  paid  j>ro 
rata  in  proportion  "as  the  amount  of 
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A  limitation  upon  the  amount  of  indebtedness  which  a  munici- 
pal corporation  is  authorized  to  incur,  applies  to  both  bonded  and 
floating    indebtedness.     The  form  is    immaterial.^     Railway  aid 


bonds  issued  bear  to  the  amount  within 
the  prescribed  limit."  McPherson  v. 
Foster,  43  Iowa,  48;  s.  c,  22  Am.  Rep. 
215. 

1.  People  -v.  May,  9  Colo.  405;  s.  c, 
13  Am.  &  Eng.  Corp.  Cas.  307;  Lake 
Co.  V.  Rollins,  130  U.  S.  662;  s.  c,  26 
Am.  &  Eng.  Corp.  Cas.,  465;  overruling 
Rollins  v^  Lake  Co.,  34  Fed.  Rep.  845; 
Law  V.  People,  87  111.  385;  Springfield 
c.  Edwards,  84  111.  626;  Prince  v.  Quincy, 
105  111.  13S;  s.  I,.,  44  Am.  Rep.  785;  s. 
c,  2  Am.  &  Eng.  Corp.  Cas.  66;  Coun- 
cil Bluffs  V.  Stewart,  51  Iowa  385; 
French  v.  Burlington,  42  Iowa  614; 
Davenport  v.  Kleinsmidt,  6  Mont.  502; 
s.  c,  16  Am.  &  Eng.  Corp.  Cas.  301. 
Contra,  contracts  relative  to  ordinary 
expenses  of  the  municipality  do  not 
create  an  indebtedness  within  the  mean- 
ing of  the  constitution.  Grant  v, 
Davenport,  36  Iowa  396;  Dively  v. 
Cedar  Falls,  27  Iowa  227;  Corpus 
Christi  V.  Woessner,  58  Tex.  462;  Lay- 
cock  V.  Baton  Rouge,  35  La.  An.  475. 
The  rule  applies  in  Indiana,  subject  to 
the  limitation  that  there  shall  be  no 
funds  in  the  treasury  applicable  to  the 
payment  of  the  obligations.  Sackett  v. 
New  Albany,  88  Ind.  473;  ».  c,  45  Am. 
Rep.  467.  Under  the  constitution  of 
California,  no  indebtedness  of  one  year 
can  be  paid  out  of  the  revenues  of  an- 
other. Shaw  V.  Statler,  74Cal.258;  San 
Francisco  Gas  Co.  v.  Brickwedel,  62 
Cal.  641;  Schwartz  t).  Wilson,  75  Cal. 
502.  As  to  "ordinary  current  expen- 
ses'," see  Maj'or  etc.  of  Rome  v.  Mc- 
Williams,  67  Ga.  106;  Hudson  v.  Mari- 
etta 64  Ga.  286;  Sparnn  v.  Webster 
Co.,  64  Ga.  498. 

Anticipation  of  Revenues. — Notwith- 
standing the  fact  that  the  indebtedness 
has  reached  the  constitutional  limit, 
revenues  may  be  appropriated  in  antici- 
pation of  receipt.  State  v.  Parkinson, 
5  Nev.  17;  East  St.  Louis  v.  Flannigan, 
26  111.  App.  449;  State  V.  McCaule^', 
15  Cal.  430;  People  z'.  Brooks,  16  Cal.  i; 
People  V.  Pacheco,  27  Cal.  176;  Grant 
V.  Davenport,  36  Iowa  396;  People  v. 
May,  9  Colo.  404,  41 1 ;  Springfield  v. 
Edwards,  84  111.  626;  Law  v.  People, 
87  111.  385,  399.  Thus,  an  act  directing 
the  State  treasurer  to  set  apart,  from 
the  first  moneys  coming  into  the  gen- 
eral fund,  a  specific  sum  as  a  legislative 
fund,    and    which   requires    the    State 


treasurer  to  draw  his  warrant  on  said 
fund  in  favor  of  the  memberh  and 
attaches  of  the  legislature,  does  not 
create  an  indebtedness  within  the 
meaning  of  the  State  prohibition;  and 
it  is  not  necessary  to  the  validity  of 
such  .statute  that  funds  to  meet  the 
appropriation  should  be  in  the  treasury. 
State  V.  Parkinson,  5  Nev.  17.  So,  too, 
a  statute  which  authorizes  commission- 
ers to  contract  for  the  erection  of  a 
building,  and  appropriates  for  that  pur- 
pose the  requisite  sum,  thus  anticipat- 
ing the  expenses  of  any  liability  on 
the  part  of  the  State,  is  not  within  the 
prohibition  against  increasing  the  in- 
debtedness of  the  State  beyond  a  speci- 
fied sum.  Koppikus  v.  State  Capitol 
Commrs.,  16  Cal.  249.  And  a  statute 
which  authorizes  the  collection  of  a 
special  tax,  and  appropriates  and  sets 
apart  the  moneys  derived  therefrom 
for  the  paj'ment  of  coupons  on  bonds 
issued  by  railroad  companies,  does  not 
,  create  a  debt  within  the  meaning  of  the 
constitutional  prohibition.  People  v. 
Pacheco,  27  Cal.  176.  But  a  statute 
authorizing  commissioners  to  contract 
for  the  erection  of  a  public  building  is  in- 
valid if  it  fails  to  make  provision  simul- 
taneously for  the  payment  of  the  cost. 
Nougues  V.  Douglass,  7  Cal.  65.  And 
a  contract  binding  the  State  to  pay 
specific  sums  at  certain  dates  without 
revenue  provided  or  appropriations 
made  to-meet  such  sums,  is  within  the 
constitutional  provision.  State  v. 
Medbery,  7  Ohio  St.  522. 

The  only  manner  in  which  reve- 
nue already  levied  and  to  be  collected 
can  be  anticipated  by  a  city  without 
becoming  indebted,  is  by  the  drawing 
of  a  warrant  after  the  tax  has  been 
levied  which  will  have  the  legal  effect 
and  operate  as  a  contract  between  the 
corporation  and  the  person  receiving  it, 
that  the  city  shall  thereby  incur  no 
liability.  If  the  city  incurs  any  liabil- 
ity thereby,  it  incurs,  either  absolutely 
or  contingently,  a  debt.  The  effect  of 
the  warrant  must  be  to  impose  the 
duty  upon  the  proper  officers  to  collect 
and  pay  over  the  taxes  in  accordance 
with  the  appropriation,  and  the  remedy 
for  any  failure  in  that  regard  must  be 
against  the  officers  and  not  against  the 
corporation.  Springfield  v.  Edwards, 
84  111.  626;  Law  V.  People,  87  111.  385, 
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399.  The  warrant  drawn  against  the 
taxes  levied  must  virtually'  operate  as 
an  assignment  without  imposing  any 
liability  upon  the  corporation.  Law  v. 
People,  87  111.  385,  400.  See  also  Peo- 
ple V.  Maj',  9  Colo.  404,  412.  But 
while  the  revenues  which  are  abso- 
lutely certain  to  be  j-eceived  by  the 
collection  of  taxes  may,  to  some  ex- 
tent at  least,  be  anticipated,  the  rule  is 
not  to  be  so  far  relaxed  as  to  impair  the 
force  of  the  constitutional  provision  or  to 
nullify  its  spirit.  French  v.  Burlington, 
42  Iowa  614. 

A  warrant  upon  a  county  treasurer 
issued  after  the  constitutional  limit  has 
been  reached,  which  is  in  general  form, 
and  does  not  purport  to  be  payable 
from  any  particular  fund,  or  out  of  the 
revenue  from  the  taxes  of  any  specified 
year,  is  simply  an  evidence  of  indebted- 
ness within  the  meaning  of  the  consti- 
tutional prohibition.  People  v.  May, 
9  Colo.  404,  413. 

A  warrant  addressed  to  the  city 
treasurer,  directing  hira  to  pay  to  the 
creditor  or  bearer  a  certain  sum, 
and  to  charge  to  the  appropriation  for  a 
certain  department,  is  an  evidence  of 
city  indebtedness,  and  not  an  anticipa- 
tion of  the  taxes  levied  for  that  year  to 
operate  as  an  anticipation.  The  war- 
rant should  be  specifically  drawn 
against  the  uncollected  taxes  of  the 
particular  j'ear  and  fund  to  which  the 
money  was  advanced,  and  not  against 
the  general  fund  or  other  funds  in  the 
treasury.  Fuller  v.  Chicago,  89  111. 
282, 

A  certificate, which  bears  recital  that  a 
person  has  advanced  to  the  city  a  certain 
sum  to  meet  the  current  expenses  of 
the  year,  for  which  an  appropriation 
has  been  made,  and  that  such  sum  will 
be  paid  to  the  lender  at  the  office  of 
the  city  treasury  with  interest  out  of 
the  taxes  levied  for  said  fiscal  year, 
said  tax  levy  having  been  heretofore 
actually  made,  and  ordering  of  the  city 
treasurer  to  make  payment  and  to  charge 
the  general  appropriation  fund,  is  an 
evidence  of  corporate  indebtedness,  and 
constitutes  an  obligation  of  the  city 
within  the  meaning  of  the  constitutional 
limitation,  its  payment  not  being 
limited  solely  to  taxes  levied  for  the 
particular  fund.  Fuller  v.  Chicago,  89 
111.  282. 

Where  warrants  which  on  their 
face  appropriated  taxes  levied  to  their 


payment  are  issued  after  the  limit  of 
indebtedness  has  been  reached,  they 
are  to  be  construed  in  the  same  manner 
as  if  it  were  written  out  on  their  face 
that  no  city  can  make  a  valid  contract 
by  which  it  can  become  indebted  be- 
yond the  constitutional  limit,  and  that 
even  for  meeting  its  necessary  current 
expenses  no  city  can  anticipate  the  col- 
lection of  taxes  for  such  purpose,  unless 
the  taxes  for  that  purpose  be  actually 
levied,  and  then  only  by  exchange  of  a 
warrant  drawn  upon  the  proper  fund  to 
be  paid  out  of  the  taxes  when  collected 
for  the  thing  for  which  the  warrant  is 
given,  and  that  by  making  this  ex- 
change the  city  cannot  lawfully  incur 
any  liability,  but  the  holder  of  the  war- 
rant must  rely  solely  upon  the  ability 
and  fidelity  of  the  revenue  officers  in 
the  collection  and  payment  of  the 
money  mentioned  in  tiie  warrant.  Ful- 
ler V.  Heath,  89  111.  296,  309.  A  war- 
rant was  drawn  in  the  following  terms 
in  anticipation  of  the  collection  of  taxes, 
viz  :  "  From  the  taxes  of  the  year  1887, 
appropriated  and  levied  for  the  police 
'  department,  when  received  by  you,  pay 

A,  B  or  bearer,  the  sum  of ,  being 

for  services  rendered,  and  payable  out 
of  the  appropriation  for  said  department, 
and  charge  the  same  to  the  police  depart- 
ment. The  taxes  to  be  collected  for 
account  of  this  fund  are  specially  appro- 
priated, set  apart  and  pledged  for  the 
amount  of  this,  and  all  warrants  drawn 
thereon,  which  warrants  do  not  exceed 
85  per  cent,  of  the  appropriation  made 
therefor."  Held,  that  such  warrant 
imposed  no  liability  upon  the  city,  and 
was  not  therefore  an  evidence  of.indebt- 
edness  within  the  constitutional  prohi- 
bition.    Fuller  V.  Heath,  89  111.  296,  309. 

It  would  appear  that  the  addition  of 
an  interest  clause  to  such  a  warrant 
does  not  have  the  effect  of  bringing  it 
within  the  constitutional  provision. 
State  V.  Parkinson,  5   Nev.  17. 

1.  Waxahachie  v.  Brown,  67  Tex. 
^19;     17     Am.    &    Eng.     Corp.     Cas. 

348- 

A  constitutional  limitation  upon 
counties  prohibiting  giving  bonds  in  aid 
of  railroads,  beyond  a  certain  amount, 
does  not  forbid  a  municipality  within 
the  county  from  giving  its  bonds,  in 
addition  to  the  maximum  amount  of 
bonds  allowed  to  be  given  by  the 
county  proper.  State  v.  Lancaster 
Co.,  6  Neb.  474. 
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but  interest   coupons  attached  thereto  should  not  be   included.^ 

i6.  Interest. — Coupon  bonds  bear  interest  from  the  date  of  ma- 
turity of  the  respective  coupons.^ 

Interest  on  county  bonds  is  computed  by  the  law  of  the  place 
where  they  are  payable,  but  interest  on  a  judgment  rendered  on 
them  is  computed  by  the  law  of  the  place  where  the  judgment  is 
rendered. 3 

A  county  remains  liable  to  holder  for  the  interest  on  aid  bonds 
negotiated  by  the  railroad  company,*  although  the  railroad  com- 
pany had  contracted  to  pay  the  interest.^ 

If  no  provision  is  made  in  a  funding  statute  for  the  payment  of 
interest  after  the  bonds  issued  under  it  have  become  due,  no 
interest  will  accrue  after  that  time.® 

17.  What  Decisions  Control. — The  law,  as  construed  by  the 
highest  court  of  a  State  at  the  time  of  the  issue  of  the  bonds, 
enters  into  and  forms  a  part  of  the  contract  between  the  corpora^ 
tion  and  the  bondholder.'' 

In  respect  to  the  rights  accruing  under  and  depending  upon  the 
interpretation  of  the  constitution  and  laws  of  a  State  the  federal 


1.  Durant  v.  Iowa  Co.,  i  Woolw. 
(U.  S.)  69, 

Where  a  statute  provided  that  any 
county  might  subscribe  bonds  to  any 
railroad  within  the  State,  not  to  exceed 
$100,000,  and  a  county  by  one  vote 
subscribed  $100,000  to  each  of  two 
corporations,  the  bonds  were  held  valid. 
Chicot  Co.  V.  Lewis,  103  U.  S.  164. 

Where  power  of  a  municipality  to 
issue  bonds  in  aid  of  a  corporation  is 
limited  to  a  certain  percentage  of  the 
''^last  assessment  for  State  and  county 
taxes"  previous  to  the  incurring  of  such 
indebtedness,  such  percentage  is  to  be 
calculated  upon-  the  assessment  made 
by  the  local  assessors  for  county 
purposes,  and  is  not  determined  by  the 
"equalized  valuation,"  as  fixed  by  the 
State  board  of  equalization.  People  v. 
Hamill  (111.  88),  22  Am.  &  Eng.  Corp. 
Cas.  39. 

Where  the  amount  of  subscription  is 
properly  limited  in  the  submission,  and 
the  election  results  in  favor  of  the  prop- 
osition, this  does  not  fix  the  amount  of 
subscription,  but  vests  in  the  proper 
authorities  a  discretionary  power  as  to 
the  amount  of  stock  to  be  taken  and 
bonds  issued,  not  to  exceed  the  amount 
specified  in  the  subscription.  Winter 
V.  Montgomerv,  65  Ala.  403. 

2.  Rich  V.  Seneca  Falls,  8  Fed.  Rep. 
852.  See  Kenosha  v.  Lamson,  9  Wall. 
(U.  S.)  477,  485. 

3.  Scotland  Co.  v.  Hill,  112  U.  S. 
183. 


Com.  V.  Alleghany  Co.,  37  Pa.  St. 
Sober  v.  Calaveras    Co.,   39   Cal. 


Where  the  statute  authorizes  interest, 
but  does  not  limit  the  rate,  any  rate  not 
prohibited  by  law  may  be  fixed.  Beat- 
tie  V.  Andrew  Co.,  56  Mo.  42. 

When  the  statute  does  not  authorize 
the  payment  of  interest,  a  contract  to 
do  so  is  ultra  vires.  Pittsburgh  etc.  R. 
Co.  V.  Allegheny  Co.,  79  Pa.  St.  210. 

4.  State  V.  Clinton  Co.,  6  Ohio  St. 
280. 

5, 

237- 
6. 

134- 

If  a  citj'  has  authority  to  issue  bonds 
bearing  eight  per  cent,  interest,  and 
issues  bonds  bearing  twelve  per  cent., 
they  will  be  valid,  and  interest  will  be 
payable  at  eight  per  cent.  only. 
Quincy  v.  Warfield,  25  III.  317. 

7.  Elmwood  Township  v.  Maxcy,  92 
U.  S.  289;  Douglass  Co.  v.  Pike  Co., 
loi  U.  S.  677;  Anderson  v.  Santa 
Anna  Township,  116  U.  S.  356;  Taylor 
V.  Ypsilanti,  105  U.  S.  60;  Beecher  v. 
Cheshire  R.  Co.,  125  U.  S.  5151;;  German 
Sav.  Bank  v.  Franklin  Co.",  "128  U.  S. 
526;  s.  c,  27  Am.  &  Eng.  Corp.  Cas. 
6n;  Smith  W.Tallapoosa  Co.,  2  Woods 
(U.  S.)  574;  Columbia  Co.  v.  King,  13 
Fla.  421;  United  States  w.  Johnson  Co., 
5  Dill.  (U.  S.)  208;  Cutler  v.  Mason 
Co.,  56  Miss.  115;  Mayor  etc.  of  Vicks- 
burg  V.  Lombard,  51  Miss.  126;  Foster 
V.  Kenosha,  12  Wis.  615;  Kenosha  v. 
Lamson,  9  Wall.  (U.  S.;  477;  Campbell 
V.    Kenosha,     5     Wall.    (U.    S.)     194; 
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courts  accept  as  controlling  the  decisions  of  the  highest  court  of 
the  State  as  announced  before  the  rights  accrued. ^ 

But  the  federal  courts  do  not  hold  themselves  bound  by  the 
decisions  of  the  State  courts  on  questions  of  general  commercial 
law.^ 


Steines  v.  Franklin   Co.,  48   Mo.   167; 
s.  c,  8  Am.  Rep.  87. 

1.  BoUes  V.  Brimfield,  120  U.  S.  759; 
Carroll  Co.  v.  Smith,  iii  U.  S.  566; 
Town  of  Elmwood  v.  Maxcy,  92  U.  S. 
289;  Mitchell  V.  Burhngton,  4  Wall. 
(U.  S.)  270. 

"It  is  undoubtedly  a  question  of  pub- 
lic policy  with  each  State  what  shall 
be  the  extent  and  character  of  the 
powers  which  its  various  political  and 
municipal  organizations  shall  possess, 
and  the  settled  decisions  of  its  highest 
courts  on  the  subject  v/ill  be  regarded 
as  authoritative  by  the  courts  of  the 
United  States;  for  it  is  a  question  that 
relates  to  the  internal  constitution  of 
the  body  politic  of  the  State."  Clai- 
borne Co.  v.  Brooks,  in  U.  S.  400,  410. 

2.  Pine  Grove  Township  v.  Talcott, 
86  U.  S.  666;  Cromwell  v.  Sac  Co.,  96 
U,  S.  51;  Oats  V.  First  Nat.  Bank,  100 
U.  S.  239. 

"The  sound  and  true  rule,"  said 
Chief  Justice  Taney,  in  Ohio  Life 
Ins.  etc.  Co.  v.  Debolt,  16  How.  (U. 
S.)  416,  432,  "is  that  if  the  contract 
when  made  is  valid  by  the  laws  of  the 
State  as  then  expounded  by  all  the  de- 
partments of  its  government  and  ad- 
ministered in  its  courts  of  justice,  its 
validity  and  obligation  cannot  be  im- 
paired by  any  subsequent  act  of  the 
legislature  of  the  State,  or  decision  of 
its  courts  altering  the  construction  of 
the  law." 

In  Douglass  Co.  v.  Pike  Co.,  loi  U. 
S.  677,  the  court  said  that  "the  true  rule 
is  to  give  a  change  of  judicial  construc- 
tion in  respect  to  a  statute  the  same 
operation  on  contracts  and  existing^, 
contract  rights  as  would  be  given  to  a 
legislative  amendment;  that  is  to  say, 
make  it  prospective,  but  not  retroactive. 
After  a  statute  has  been  settled  by  judi- 
cial construction,  the  construction  be- 
comes, so  far  as  contract  rights  ac- 
quired under  it  are  concerned,  as  much 
a  part  of  the  statute  as  the  text  itself; 
and  a  change  of  decision  is  to  all  in- 
tents and  purposes  the  same  in  its  ef- 
fects on  contracts  as  an  amendment  of 
the  law  by  legislative  enactment.  To 
the  same  effect,  see  Kenosha  v.  Lamson, 
9   Wall.  (U.  S.)  417;  Olcott  V.  Fond  du 


Lac  Co.,  16  Wall.  (U.  S.)  667;  Taylor 
V.  Ypsilanti,  105  U.  S.  60;  New  Buf- 
falo Township  v.  Cambria  Iron  Co., 
105  U.  S.  73. 

As  to  the  force  of  State  decisions,  see 
the  language  of  Mr,  Justice  Strong, 
in  Town  of  Venice  v.  Murdock,  92  U. 
S.  494. 

In  German  Sav.  Bank  v,  Franklin 
Co.,  128  U.  S.  526,  Mr.  Justice 
Blatchford  said:  "This  court  must 
recognize  this  decision  of  the  Supreme 
Court  of  Illinois  as  an  authoritative 
construction  of  the  statute,  made  be- 
fore the  bonds  were  issued,  and  to  be 
followed  by  this  court.  Douglass  Co. 
V.  Pike  Co.,  loi  U.  S.  677;  Burgess  v. 
Selegmaij,  107  U.  S.  20;  s.  c,  9  Am.  & 
Eng.  R.  Cas.  655;  Green  Co  v.  Con- 
ness,  log  U.  S.  404;  s.-c.,  15  Am.  & 
Eng.  R.  Cas.  613;  Anderson  v.  Santa 
Anna  Township,  116  U.  S.  356;  s.  c,  11 
Am.  &  Eng.  Corp.  Cas.  225.  In  the 
first  of  these  cases,  it  was  said:  'After  a 
statute  has  beeu  settled  by  judicial  con- 
struction, the  construction  becomes,  so 
far  as  contract  rights  acquired  under  it 
are  concerned,  as  much  a  part  of  the 
statute  as  the  text  itself.'  "  Green  Co. 
V.  Conness,  109  U.  S.  104. 

The  Obligations  of  Contracts  Cannot 
be  Impaired  by  Subsequent  Decisions. — 
Concord  v.  Robinson,  121  U.  S.  165; 
Oregon  t).  Jennings,  119  U.  S.  74;  Pana 
V.  Bowler,  107  U.  S.  529;  American  L. 
Ins.  Co.  V.  Town  of  Bruce,  105  U.  S. 
328;  Randolph  Co.  v.  Post,  93  U.  S. 
502;  Kenosha  v.  Lamson,  9  Wall.  (U. 
S.)  477;  Chicago  v.  Sheldon,  9  Wall. 
(U.  S.)  so. 

After  a  statute  has  been  settled  by 
judicial  construction,  the  construction 
becomes  a  part  of  the  statute.  Doug- 
lass V.  Pike  Co.,  loi  U.  S.  677. 

The  Iowa  Municipal  Railway  Aid 
Cases. — In  the  well  known  Iowa  cases 
the  bonds  were  issued  after  the  State 
Supreme  Court  had  afiirmed  the  con- 
stitutionality of  the  legislation  author- 
izing their  issue,  and  before  the  decision 
was  reversed.  The  Supreme  Court  of 
the  United  States  adopted  the  view 
taken  by  the  Supreme  Court  of  Iowa 
at  the  time  the  bonds  were  issued. 
Gelpckc   V.   Dubuque,  i   Wall.  (U.  §.) 
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1 8.  Burden  of  Proof. — As  a  general  rule  possession  is/rzw^a/afzV 
evidence  of  ownership,  and  of  the  fact  that  the  owner  came  by 
the  same  honestly  and  for  value. ^  But  evidence  strongly  tending 
to  show  fraud  in  the  inception  of  the  paper  is  sufficient  to  throw 
upon  the  holder  the  burden  of  proving  affirmatively  that  he  paid 
value  for  it.^  In  an  action  by  taxpayers  to  have  railway  aid 
bonds  declared  void  for  the  nonperformance  of  conditions  prece- 
dent the  burden  of  proof  is  upon  the  plaintiffs.^ 

The  burden  of  proving  the  validity  of  municipal  bonds  issued 
since  the  adoption  of  the  Illinois  constitution  of  1870  is  upon  the 
party  affirming  their  validity.*  If  issued  under  the  authority 
granted  prior  to  the  adoption  of  the  constitution  it  must  appear 
•  affirmatively  that  the  statute  conferring  the  authority  was  strictly 
complied  with."  Where  the  authority  is  to  issue  bonds  to  a  cer- 
tain amount  a  bond  given  within  the  amount  \s  prima  facie  valid, 
and  if  the  authority  has  been  already  exhausted,  the  burden  of 
proving  this  fact  is  upon  the  corporation.*' 

19.  Conditions  Precedent — («)  In  General. — The  issue  of  munici- 
pal bonds  is  ordinarily  authorized  upon  certain  conditions 
being  complied  with.  Such  conditions  may  be  imposed  by  con- 
stitutional provisions,  by  legislative  act,  or  by  the  municipal  au- 
thorities. Conditions  imposed  by  the  legislature  or  constitution 
must  be  strictly  complied  with.  Such  a  condition  is  the  common 
one,  requiring  the  assent  of  the  voters  or  taxpayers  of  the  munici- 
pal body.'''  When  no  conditions  are  required  by  the  law,  the 
municipal  corporation  may  make  the  subscription  upon  such  con- 

175;   Thomson  v.  Lee  Co.,  3  Wall.   ^U.  It  is   not  necessary  to  prove  that  each 

S.)    327;    Havemeyer   v.    Iowa   Co.,   3  person   who  voted  at  an  election  was  a 

Wall.   (U.  S.)   294;  Rogers  v.  Burling-  lawful  voter.     Hannibal  v.  Fauntleroy, 

ton,    3   Wall.   (U.  S.)   654;   Lee   Co.  v.  105  U.  S.  408. 

Rogers,    7   Wall.    (U.S.)    181;  Butz -y.  2.  2   Daniels  Neg.    Int.,   §  812;  Mur- 

Muscatine,   8   Wall.  (U.  S.)   575;  King  ray     v.     Sardner,      2     Wall.    (U.     S.) 

V.  Wilson,  I  Dill.  (U.  .S  )  555.  no;    Smith   v.  Sac    Co.,   11  Wall.  (U. 

The  Federal  Courts  Are  Not  Concluded  S.)    139;   Douglas    Co.  v.  BoUes,  94  U. 

by    Any   Decision   of  the    State    Court  S.   104;    Macon  Co.  v.  Shores,  97  U.  S. 

Made  After  the  Bonds  Are  Placed  on  the  272;  Marion  Co.  v.  Clark,  94  tl.  S.  278; 

Market. — Olcott   v.  Fond  du   Lac  Co.,  Stewart  t'.  Lansing,  104  U.  S.  505;  s.  c, 

16  Wall.  (U.  S.)  678.  15   Blatchf.   (U.   S.)   2S1;  Cass  Co.  v. 

1.  Montclair  v.   Ramsdell,  107   U.  S.  Green,  66  Mo.  498. 

147;  Indiana  etc.  R.  Co.  v.  Sprague,  103  3.  Connor  v.   Green   Pond  etc.  Co., 

U.    S.  756;   North  Carolina  R.   Co.  ■z'.  23  S.  Car.  427. 

Drew,  3  Woods  (U.  S.)  691.  4.  Chicago   etc.    R.   Co.   v.  Mallory, 

The   plaintiff  in  an  action  on  munici-  loi  111.  583. 

pal   bonds  need  not  prove  the  genuine-  6.  Town   of  Middleport  v.  ^tna  L. 

ness   of  the  ..signatures  to  the  assent  of  Ins.  Co.,  82  111.  562;  Town  of  Prairie  v. 

the   taxpayers   which   the  law   made  it  Lloyd,    97   111.  179;    People  v.  Jackson 

the  duty   of  the  town  officers  to  obtain.  Co.,  92  111.  441. 

Town  of  Venice  v.  Murdock,   92  U.  S.  6.    Neely    v.    Yorkville,    10    S.    Car. 

494;   Rock  Creek  Township  v.  Strong,  141. 

96    U.    S.    271;    Mobile   Sav.    Bank   v.  7.  Leavenworth  etc.  R.  Co.  ».  Platte 

Oktibbeha,  24  Fed.   Rep.    no;   McCall  Co.,  42  Mo.  171;  Essex  Co.  R.  Co.  ii.Lu- 

V.  Town  of  Hancock,    10  Fed.  Rep.  8;  nenburgh,  49  Vt.  143;  Town  of  Eagle  v. 

Montclair  v.  Ramsdell,   107  U.  S.  147.  Kohn,  84  111.  292. 
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ditions  as  are  deemed  necessary  to  protect  its  interests.'  Au- 
thority to  subscribe  for  stock  in  aid  of  a  railway  includes  authority 
to  make  a  conditional  subscription. ^  A  municipality  may  provide 
for  submitting  the  question  of  aid  to  a  vote,  though  not  required 
to  do  so  by  law.* 

If  it  appears  that  the  conditions  upon  which  the  bonds  were  to 
be  issued  have  not  been  complied  with  their  issue  will  be  enjoined 
to  prevent  them  from  reaching  the  hands  of  innocent  holders  .for 
value.*  If  the  bonds  have  been  issued  they  may  be  declared  void 
and  ordered  cancelled  in  the  hands  of  the  original  holder,  or  any 
subsequent  holder  with  knowledge  of  their  defects.^  A  municipal 
subscription  to  the  stock  of  a  railway  company  is  not  binding  on 
the  municipal  corporation  unless  all  conditions  upon  which  it  was 
made  are  complied  with.® 

Statutory  conditions  may  be  complied  with  after  the  issue  of 
the  bonds.  So  held  where  it  was  provided  that  the  bonds  should 
not  "  be  valid  and  binding  until  such  conditions  precedent  have 
been  complied  with."^ 

A  substantial  compliance  is  necessary,  after  which  subsequent 
misconduct  will  not  constitute  a  breach  of  the  agreement.*     The 


1.  People  V.  Holden,  91  111.  446;  Al- 
ley V.  Adams  Co.,  76  111.  loi;  People 
V.  Dutcher,  56  111.  144;  Falconer  v. 
Buflfalo  etc.  R.  Co.,  69  N.  Y.  491;  Port- 
land etc.  R.  Co.  V.  Hartford,  58  Me.  23; 
Packard  v.  Jefferson  Co.,  2  Colo.  338; 
Tounsend  v.  Lamb,  14  Neb.  324;  Louis- 
ville etc.  R.  Co.  V.  Davidson  Co.  Court, 
I  Sneed  (Tenn.)  637  (under  Stat.  1852, 
ch.  117);  California  etc.  R.  Co.  v. 
Butte  Co.,  18  Cal.  671;  Coe  v.  Califor- 
nia etc.  R.  Co,,  27  Minn.  197;  Hodgman 
V.  Chicago  etc.  R.  Co.,  20  Minn.  48;  23 
Minn.  153;  Atchison  etc.  R.  Co.  v. 
Jefferson  Co.,  21  Kan.  309;  Bittinger  v. 
Bell,  65  Ind.  441;;  People  v.  Hutton,  18 
Hun  (N.  Y.)  i'i6. 

Where  a  statute  authorized  a  city  to 
exact  a  bond,  conditioned  that  the 
moneys  donated  should  be  used  in  a 
certain  manner,  it  was  held  that  it 
could  be  waived  by  the  city.  Sinking 
Fund  Commrs.  v.  Northern  Bank,  i 
Mete.  (Ky.)  174. 

If,  when  first  submitted  to  the  peo- 
ple, the  question  is  improperly  tram- 
meled with  a  condition,  the  people  on 
a  second  submission  have  a  right  to  re- 
move the  condition.  Mercer  Co.  v. 
Hubbard,  45  111.   139. 

The  N.  Y.  Laws  1870,  ch.  507,  as 
amended  (Laws  1871,  ch.  925),  does  not 
authorize  the  commissioners  on  issuing 
bonds  to  enter  into  an  engagement  that 
the  bonds  shall  be  returned,  if  certain 


things  are  not  done  by  the  company  to 
be  aided.  Such  an  engagement  cannot 
be  enforced.  Waj'ne  v.  Sherwood,  14 
Barb.  (N.  Y.)  633. 

2.  Jacks  V.  Helena,  41  Ark.  213; 
Atchison  etc.  R.  Co.  v.  Jefferson  Co., 
21  Kan.  309;  Brocaw  v.  Gibson  Co.,  73 
Ind.  543. 

The  company  may  accept  a  con- 
ditional subscription.  Com.Ti.  Spring- 
field etc.  Turnpike  Co.,  10  Bush   (Ky.) 

254- 

3.  Mason    v.    Shawneetown,   77  111. 

533- 

4.  Chambers  Co.  v.  Clews,  21  Wall. 
(U.  S.)  317;  Union  Pac.  R.  Co.  v.  Lin- 
coln Co.,  3  Dill.  (U.  S.)  300;  Union 
Pac.  R.  Co.  V.  Merrick  Co.,  3  Dill.  (U. 
S-)  359;  Packard  v.  Jefferson  Co.,  2 
Colo.  338;  Portland  etc.  R.  Co.ti.  Hart- 
ford, 58  Me.  23;  Cairo  etc.  R.  Co.  v. 
Sparta,  77  111.  505. 

5.  Belo  V.  Forsyth  Co.,  76  N.  Car. 
489;  Chester  etc.  R.  Co.  v.  Caldwell 
Co.,  72  N.  Car.  486. 

6.  Chambers  Co.  v.  Clews,  21  Wall. 
(U.  S.)  317;  Louisville  etc.  R.  Co.  v. 
Davidson  Co.  Court,  i  Sneed  (Tenn.) 
637;  Winston  v.  Tennessee  etc,  R.  Co., 
I  Baxt.  (Tenn.)  60. 

7.  Town  of  Eagle  v.  Kohn,  84  111. 
292;   Thomas   v.  Morgan  Co.,  59  III. 

479- 

8.  Hodgman  v.  Chicago  etc.  R.  Co., 
23  Minn,  153. 
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language  of  the  condition  must  be  construed  according  to  its 
ordinary  meaning,  that  is,  as  it  would  be  understood  by  the 
voters.^ 

The  issue  of  the  bonds  creates  a  presumption  that  all  precedent 
conditions  have  been  complied  with.^ 

Such  conditions,  however,  are  held  not  to  run  to  the  question 
o{  power, -eind  noncompliance  therewith  doesnot  affect  their  validity 
under  certain  circumstances  when  in  the  hands  of  bona  fide  holders 
for  value  without  notice.* 

{b)  Modifying  Conditions. — When  a  condition  is  imposed  by 
vote  of  the  people  it  cannot  be  changed  by  a  subsequent  election 
without  new  authority  unless  the  first  election  was  void.*  Such 
conditions  cannot  be  modified  by  the  officers  of  the  corporation. 
They  can  act  only  on  the  proposition  submitted  to  and  approved 
by  the  voters.^  But  if  the  people  at  large  know  that  the  con- 
ditions have  not  been  complied  with  and  make  no  objections  to 
the  issue  of  the  bonds  it  will  amount  to  a  waiver.®  Conditions  pre- 
cedent imposed  by  the  voters  became  a  part  of  the  authority  for 
subscription.''' 

(c)  Waiver  of  Conditions. — The  conditions  contained  in  a 
subscription  to  the  stock  of  a  railroad  company  may  be  waived  by 
the  municipality,  or  it  may,  by  its  actions,  be  estopped  from  tak- 
ing advantage  of  a  failure,  on  the  part  of  the  companj^,  to  perform 
the  conditions.® 

But  conditions  which  have  been  submitted  to  and  approved 
by  the  electors,  cannot  be  waived  by  the  municipality.® 

After  bonds  are  issued  and  delivered  by  a  county  to  a  railway 
company,  the  conditions  will  be  considered  waived  in  an  action 
against  a  taxpayer  for  his  proportion  of  the  tax.^** 

1.  Peoplef.Townof  Clayton, S8IU. 45.  scription    was     authorized     before   the 

2.  Belo  V.  Forsyth  Co.,  76  N.  Car.  adoption  of  the  Illinois  constitution  of 
489;  Commrs.  v.  Pittsburgh,  43  Pa.  St.  1870  cannot  be  changed  after  the 
391.  adoption   of  that  constitution.     Riche- 

3.  Rock  Creek  Township  v.  Strong,  son  -'.  People,  115  111.  450. 

96  U.  S.  271.  6.  Leavenworth  etc.  R.  Co.  c.  Doug- 

1.  State  V.  Davies  Co.  Court,  64  Mo.  las  Co.,  18  Kan.  169. 

30;  People  V.  Town  of  Waynesville,  88  7.  German    Sav.    Bank   v.   Franklin 

111.  469.  Co.,  128  U.  S.  526.     See  Town  of  Eagle 

5.  Town  of  Platteville  etc.  R.  Co.  v.  v.  Kohn,  84  111.  292. 

Galena,  43   Wis.  493;   State   v.  Mont-  8.  Randolph  Co.  v.   Post,   93   U.   S. 

gomery,  74  Ala.   226;   State  v.   Davies  502;  Grand  Chute  f.  Winegar,  15  Wall. 

Co.  Court,  64  Mo.  30;    Douglas   Co.  v.  (U.  S.)  373;   Moultrie  Co.  v.  Rocking- 

Walbridge,  38  Wis.  179.     See  People  z'.  ham    Ten-Cent   Sav.  Bank,  92   U.    S. 

Ford  Co.,  63  111.  142.  631;  Converse  v.  Fort  Scott,  92  U.  S. 

Cannot  waive  a  condition   requiring  503;   MuUer  v.  Pondir,   55   N.   Y.   325; 

completion   of   road    within    a   certain  s.   c,    14    Am.    Rep.    259;    Barnard    v. 

time.     Hodgman    v.   Chicago   etc.   R.  Campbell,  .55  N.  Y.  456,  457;  Cooperw. 

Co..  20  Minn.  48.     But  in   Coleman  v.  Sullivan    Co.,  65   Mo.   542;   Barrett  v. 

Marvin  Co.,  50  Cal.  493,   it  was   held  Schuyler  Co.  Court,  44  Mo.  107. 

that   the    officers    might   consent   to   a  9.  Hodgman   v.   Chicago  R.   Co.,  20 

slight  divergence  of  the  road   from   the  Minn.  48. 

route  designated  in  the  proposition  sub-  10.  Chiniquy  f.    People,  78   111.  570; 

mitted  to  and  approved  by  the  voters.  Melvin  v.  Lisenby,  72  111.  63;   ».  c.,  22 

The   conditions   upon  which    a   sub.-  Am.  Rep.  141. 

1273 


Unnioipal 


MUNICIPAL  SECURITIES. 


Bonds. 


{d)  Performance  of  Conditions — Power  to  Determine  When 
Cannot  be  Delegated. — The  municipal  authorities  cannot  dele- 
gate to  others  the  power  to  determine  when  conditions  pre- 
cedent are  performed.  The  power  to  determine  such  facts  is  an 
official  trust  which  cannot  be  delegated.^ 

(e)  Consent  of  People — Election — i.  In  General. — A  com- 
mon precedent  to  the  issue  of  bonds  is  the  requirement  of  the  con- 
sent of  a  certain  proportion  of  the  taxpayers  or  voters  to  be  ascer- 
tained at  a  general  or  special  election.  This  is  now  required  by 
the  constitution  in  nearly  all  the  States  as  a  condition   to  the  is- 


1.  Jackson  Co.  v.  Brush,  77  111.  59, 
"was  a  bill  for  an  injunction  to  restrain 
and  direct  that  certain  bonds,  prepared 
under  the  order  of  the  county  court 
and  delivered  to  certain  parties  in  trust 
for  a  railway  company,  be  surrendered 
to  the  corporate  authorities  of  the 
county.  The  order  of  the  county  court 
provided  that  the  clerk  should  prepare 
the  bonds  v?ith  the  date  blank,  and,  when 
so  prepared,  deliver  them  to  the  trustees 
appointed  by  the  court.  Authority  was 
given  the  trustees  by  the  order  of  the 
court  to  date  and  deliver  the  bonds 
after  the  conditions  precedent  to 
their  deliver}'  had  been  complied 
with. 

The  court,  by  Mr.  J,  Scott,  said: 
"Without  reference  to  the  merits  of  the 
controversy,  it  is  quite  clear  that  the 
undated  bonds  in  the  hands  of  the  par- 
ties named  as  trustees  should  be  sur- 
rendered to  the  corporate  authorities  of 
the  county      .  .     No  authority  can 

be  found  for  placing  them  in  the  hands 
of  trustees  with  directions,  vrhen  thej' 
should  deem  the  conditions  on  which 
the  subscriptions  had  been  voted  com- 
plied with,  to  deliver  them  to  the  rail- 
way company  in  payment  of  stock  to 
be  issued  to  the  county.  Conceding 
the  subscriptions  had  been  authorized 
by  a  vote  of  the  people  of  the  county, 
nevertheless  it  was  upon  express  con- 
ditions annexed,  and  no  liability  rested 
upon  the  county  to  issue  the  bonds 
until  these  conditions  had  been  fully 
performed.  Who  is  to  determine  when 
these  bonds  shall  be  issued  and  deliv- 
ered to  the  railway  company,  if  at  all? 
Clearly,  it  must  be  the  regularly  consti- 
tuted officers  of  the  county,  elected  by 
the  people,  and  entrusted  with  the  man- 
agement of  all  the  financial  matters  of 
the  county  and  all  municipal  affairs. 
This  is  an  official  trust,  which  neither 
the  Qounty  court  nor  its  successor, 
the  board    of  supervisors,   could  dele- 


gate to  strangers  owing  no  obliga- 
tion or  allegiance  to  the  county.  The 
reasons  for  these  propositions  are  ob- 
vious. In  the  first  place  the  people 
had  never  assented  that  anyone,  other 
than  the  proper  officers  of  the  county, 
should  judge  of  the  performance  of  the 
conditions  precedent  on  which  the  sub- 
scriptions had  been  voted;  and,  in  the 
second  place,  should  a  controversy 
arise,  it  is  all  important  that  the  bonds 
should  be  in  the  hands  of  these  officers 
until  the  matter  should  be  finally  ad- 
judicated. .  Should  the  trustees 
abuse  the  confidence  reposed  in  them 
by  improperly  dating  and  delivering  the 
bonds  the  county  might  suffer  irrepara- 
ble injury.  They  are  in  no  sense  county 
officers,  and  owe  no  obligation  to  it,  as 
such,  for  the  performance  of  their  trust. 
They  have  not  been  entrusted  by  any 
vote  of  the  people  whose  interests  are 
to  be  afliected,  nor  by  any  general  law 
of  the  State,  with  the  extraordinary 
powers  with  which  the  county  court 
has  attempted  to  clothe  them.  Func- 
tions to  be  exercised  by  county  officials 
cannot,  without  special  authority  given 
by  law,  be  delegated  to  strangers  with 
power  to  act  in  their  stead." 

Where  the  facts  upon  thfe  existence 
of  which  bonds  are  to  be  issued  are  ex- 
clusively within  the  knowledge  of  the 
city  council  which  is  authorized  to 
issue  the  bonds,  it  will  be  inferred  that 
the  law-makers  intended  to  make  such 
council  the  judge  whether  such  condi- 
tions had  been  fulfilled.  Mutual  Ben. 
L.  Ins.  Co.  V.  Elizabeth,  42   N.   J.   L. 

A  statute  providing  that  county  bonds 
shall  not  be  delivered  by  the  commis- 
sioners until  certain  conditions  have 
been  complied  with,  and  not  indicating 
any  person  or  tribunal  to  determine  the 
fact,  necessarily  delegates  it  to  the 
county  commissioners.  Knox  Co.  f. 
Nichols,  14  Ohio  St.  260. 
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sue  of  all  bonds.     Such  a  requirement  is  jurisdictional.^       May  in 
such  a  statute  means  shall?' 

All  preliminaries  to  the  election  must  conform  to  the  stat- 
ute; but  irregularities  which  do  not  affect  the  result  of  the  vote 
will  not,  as  against  a  bona  fide  holder,  invalidate  the  securi- 
ties.^ 

When  a  vote  at  a  regular  town  meeting  is  required,  a  vote  taken 
at  a  special  town  meeting  is  ineffectual.* 

But  where  the  law  provided  that  "  No  vote  shall  be  taken  unless 
at  a  regular  election  of  town  and  county  officers,"  a  vote  taken  at 
any  election  for  either  town  or  county  officers  was  held  good." 

A  popular  vote  cannot  confer  power  to  issue  aid  bonds.       And 


1.  Lewis  V.  Bourbon  Co.,  12  Kan. 
186;  Gulf  R.  Co.  V.  Mianlee  Co.,  12 
Kan.  230.  See  State  v.  Saline  Co. 
Court,  48  Mo.  390;  s.  c,  8  Am.  Rep.  108. 

As  to  power  of  counties  to  subscHbe 
for  stock  in  a  railway  company  without 
a  vote  of  the  people,  see  Smith  v.  Clark 
Co.,  54  Mo.  58;  State  ti.  Green  Co.,  54 
Mo.  540;  State  v.  School  Dist.  No.  9, 
10  Neb.  544;  Hawkins  v.  Carroll  Co., 
50  Miss.  735. 

2.  Leavenworth  etc.  R.  Co.  v.  Platte 
Co.,  42  Mo.  171;  Steines  v.  Franklin 
Co.,  48  Mo,  167;  s.  c,  8  Am.  Rep.  87; 
Winston  v.  Tennessee  R.  Co.,  i  Baxt. 
(Tenn.)  60.  See  also  definition  M.ay, 
14  Am.  &  Eng.  Encyc.  of  Law  979. 

The  power  ra&y,  however,  be  con- 
ferred directl3'  upon  certain  oificials,  as 
the  mayor  and  city  council.  McCallie 
-o.  Mayor  etc.  of  Chattanooga,  3  Head 
(Tenn.)  317. 

The  particular  mode  of  rendering 
the  aid  must  also  have  been  assented  to 
by  the  voters.  Portland  etc.  R.  Co.  v. 
Standish,  65  Me.  63. 

The  fact  that  the  evidence  of  com- 
pliance with  the  lav  Is  lost  will  not 
affect  the  validity  of  the  law  if  the  con- 
ditions were  complied  with.  Maxcy  v. 
Williamson  Co.,  72  111.  207. 

3.  Johnson  Co.  v.  Thayer,  94  U.  S. 
631. 

Irregularities  will  not  invalidate  ne- 
gotiable bonds  in  the  hands  of  innocent 
holders,  although  they  are  such  that, 
had  the  question  been  raised  in  the 
proper  manner  at  the  proper  time,  the 
bonds  would  have  been  held  invalid. 
State  V.  Hordey  (Kan.),  18  Pac.  Rep. 
942. 

If  there  was  reasonable  certainty  m 
the  manner  of  voting  and  ordering  the 
subscription  in  aid  of  a  railway,  and 
the  other  provisions  of  the  statute   are 

12 


complied  with,  the  bonds  are  valid. 
Ranney  v.  Baeder,  50  Mo.  600. 

Validity  of  bonds  sustained  notwith- 
standing irregularities  in  election. 
Commrs.  v.  Sharter,  50  Ga.  489. 

A  mere  informality  in  conducting 
the  election  is  not  sufficient  to  over- 
come the  presumption  that  the  holder 
is  a  bona  fide  holder.  Pana  v.  Bowles, 
107  U.  ,S.  529. 

Subsequent  vote  necessary  to  confirm 
subscriptions  made  before  the  railroad 
company  was  incorporated.  Berliner 
V.  Town  of  Waterloo,  14  Wis.  378; 
Town  of  Rochester  v.  Alfred,  13  Wis. 
432;  s.  c,  80  Am.  Dec.  746;  Clark  v. 
Janesville,  13  Wis.  414.  See  Carpenter 
V.  Town  of  Lathrop,  51   Mo.  483. 

An  ordinance  required  by  statute  to 
be  submitted  to  the  people  may  be 
sufficient,  although  loosely  drawn.  Car- 
riger  v.  Norristown,  i  Lea  (Tenn.)  243. 

Good  Faith  of  the  Electors  Will  Not 
he  Questioned  In  Collateral  Proceedings. 
— State  V.  School  Dist.  No.  4,  13   Neb. 

139- 

Promises  Held  Out  to  Induce  Voters  to 
Give  Their  Consent  Are  Not  In  the 
Nature  of  a  Bribe. — So  held  where 
prominent  citizens  agreed  with  the 
citizens  of  a  certain  civil  district  to 
subscribe  an  amount  equal  to  the  tax, 
if  the  proposition  to  issue  bonds  was 
carried.  Hord  v.  Rogersville  etc.  R. 
Co.,  3  Head  (Tenn.)  208. 

When  election  necessary-.  People  v. 
Livingston  Co.,  34  N.  Y.  516. 

4.  Pana  v.  Lippincott,  2  111.  App.  466. 

5.  Edwards  v.  People,  88  111.  340. 
See  Yant  v.  Brooks,  19  Iowa  87. 

The  submission  to  the  people  need 
not  state  the  rate  of  interest  nor  the 
time  when  the  proposition,  if  adopted, 
will  go  into  effect.  Whittaker  v.  John- 
son Co.,  10  Iowa  161. 
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in  the  absence  of  an  enabling  law,  such  a  vote  does  not  bind  the 
municipal  body.^ 

But  one  project  or  proposition  should  be  submitted  to  vote  at 
a  time.^  Where  two  propositions  for  distinct  objects  and 
amounts  are  so  blended  that  the  voters  cannot  assent  to  one  and 
dissent  to  another,  the  election  is  void.* 

Reasonable  certainty  only,  in  the  manner  of  voting,  is  neces- 
sary.* 

2.  Notice  of  Election. — The  notice  required  by  the  law  must  be 
given,"  or  the  issue  of  the  bonds  may  be  enjoined.® 

An  election  can  be  called  only  by  the  officers  designated  by  the 
law;  consequently  an  election  ordered  by  any  other  person  or 
body  is  void,  and  all  acts  growing  out  of  it  or  performed  under  it 
are  void.  Bonds  issued  in  pursuance  of  such  an  election  are 
void,  and  the  collection  of  taxes  levied  for. their  payment  will  be 
enjoined.' 

But  a  court  of  equity  will  not  cancel  the  bonds  of  a  town  at 
the  instance  of  a  taxpayer  for  a  mere  technical  irregularity  in  call- 
ing the  town  meeting  which  directed  their  issue. ^ 

Where  the  notice  is  required  to  be  given  by  the  supervisor  of 
a  town,  it  may  be  by  an  order  of  the  board  signed  by  their  cleric.^ 
So,  where  the  notice  is  required  to  be  posted  by  the  town  clerk  or 
supervisors,  they  may  have  it  done  by  others.^" 

It  is  sufficient  if  the  notice  give,  with  reasonable  certainty,  in- 
formation of  the  subject  matter  to  be  acted  upon.      Thus,  an  ar- 

1.  Allen  V.  Louisiana,  103  U.  S.  80;  George  v.  Oxford  Township,  16  Kan. 
s.  c,  2  Am.  &  Eng.  R.  Cas.  599;  Haj-es     72. 

V.  Holly  Springs,  114  U.  S.  120.  What  is  compliance  with  requirement 

2.  Fulton  Co.  V.  Mississippi  etc.  R.  of  posting  notice  in  most  public  places 
Co.,  21  111.  338.  under   ij   19,   ch.   25,   Comp.   Law  1879 

3.  Gray  v.  Mount,  45  Iowa  591.  (Kan.),     see    Johnson  v.    Dornblazer, 

4.  Ranney  v.  Baeder,  50  Mo.  600.  34  Kan.  670;  s.c,  11  Am.  &  Eng.  Corp. 

5.  George  v.    Oxford    Township,    16  Cas.  255. 

Kan.  72.  Where  a  county  board  calls  a  special 

Negative  voters  cannot  be  heard  to  election  in  a  township  under  Comp.  St. 

object  that  notice  required  by  statutes  Neb.  1887,  ch.  45,  §§  14-17,  for  the  pur- 

of  1852  and  1854  was  not  given.     Such  pose  of  voting  on  a  proposition  to  issue 

an    omission    operates    in    their   favor,  bonds  in  aid  of  railroad,  the  county  is 

Hord   V.  Rogersville  etc.  Co.,  3   Head  liable  for  the  expense  of  publishing  the 

(Tenn.)  208.  notice    of  election.     Kearney     Co.    v. 

6.  Harding  v.  Rockford  etc.  R.  Co.,  Stein,  26  Neb.  132. 

65  111.  90.  Under  Ind.   Act  of  May  12th,  1869, 

Where  the  law  required  twenty  days'  the   notice  must  specify  the  sum  to  be 

notice  and  a  petition  signed  by  twenty  appropriated.     Crooke   v.  Daviess  Co., 

persons,  bonds   issued  upon  a  petition  36  Ind.  320. 

signed   by    twelve    persons    upon    ten  7.  Town  of  Jacksonville  etc.  R.  Co. 

days'     notice   were   held   good    in    the  v.  Virden,   104  111.  339.     See  Marshall 

hands  of  bona  fide  holders,     Roberts  v.  Co.   v.  Cook   Co.,  38  111.  44  (under  act 

BoUes,  loi  U.  S.  iig.  of  1849). 

Where    thirty  days'  notice   was    re-  8.  Sauerhering  v.  Iron  Ridge  etc.  R. 

quired  of  time  of  election,  and  the  elec-  Co.,  25'  Wis.  447. 

tion  was  held  eighteen  days  after  the  act  9.  Lawson  v.  Milwaukee  etc.  R.  Co., 

took  effect  and  the  bonds  were  issued  30  Wis.  597. 

twenty-five   days   thereafter,  both   the  10.  Phillips  v.  Town  of  Albany,  58 

election  and  bonds  were  held  invalid.  Wis.  340. 
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tide  in  a  warrant  for  a  town  meeting  "  to  see  if  the  town  will  loan 
its  credit  to  aid  in  the  construction  "  of  a  railroad,  is  sufficient.'^ 
But  a  notice  which  did  not  state  the  amount  of  the  bonds,  the 
rate  of  interest,  nor  the  time  nor  place  of  payment,  but  merely 
gave  notice  of  the  time  of  the  election  and  the  object  of  the 
bonds,  was  held  insufficient  to  authorize  the  issue  of  the  bonds.^ 
The  notice  need  not  name  the  road  to  be  aided.* 


"Proper  corporate  authorities"  are 
the  supervisors  and  town  clerk.  Town 
of  Windsor  v.  Hallett,  97  111.  zo^. 

1.  Belfast  etc.  R.  Co.  v.  Brooks,  60 
Me.  568. 

2.  Bowen  v.  Mayor  etc.  of  Green- 
boro,  79  Ga.  709.  See  Chicago  R.  Co. 
V.  Pinckney,  74  111.  277. 

3.  Marshall  v.  Silliman,  61  111.  218. 
'Contra,  State  V.  Roggen,  22  Neb.  118; 

McMahon  v.  San  Mateo  Co.,  46  Col. 
214. 

A  proposition  in  the  alternative  to 
issue  to  a  certain  corporation  named  or 
to  another  designated  corporation,  is 
ineffectual  to  authorize  the  issue  of 
bonds,  although  adopted  by  the  legal 
votes.  State  v.  Roggen  (Neb.),  34  N. 
W.  Rep.  108;  Jones  v.  Hurlburt,  13 
Neb.  123. 

The  people  cannot  delegate  to  county 
commissioners  the  power  to  determine 
which  of  two  companies  shall  be 
the  recipient  of  aid  voted.  Spurck  v. 
Lincoln  etc.  R.  Co.,  14  Neb.  293. 

FTellmlnary  Steps — Petition  for  Elec- 
tion, etc.— The  petition  is  void  when 
three  of  the  ten  persons  required  to 
sign  it  are  aliens.  People  v.  Cline,  63 
111.  394.  Proof  that  the  petition  was 
signed  by  ten  persons  is  not  sufficient. 
People  V.  Oldtown,  88  111.  202.  A  con- 
ditional petition  is  void.  Such  a  peti- 
tion gives  no  absolute  consent.  Craig 
V.  Town  of  Andes,  93  N.  Y.  405. 
Contra,  Bittinger   v.  Bell,  65  Ind.  445. 

The  error  of  annexing  a  condition 
may  be  cured  by  a  legislative  act. 
People  V.  Clark,  53  Barb.  (N.  Y.)  171. 

The  petition  is  addressed  to  the 
county  judge,  who  has  no  power  to  ac- 
cept or  to  reject  the  condition,  and  con- 
sequently none  to  make  the  petition 
effective.  The  presentation  of  the  peti- 
tion lies  at  the  basis  of  his  jurisdiction, 
and  if  any  facts  required  to  be  stated 
are  omitted  all  the  other  proceedings 
are  fatally  defective.  Craig  v.  Town 
of  Andes,  93  N.  Y.  405;  People  v. 
Spencer,  55  N.  Y.  i;  People  v.  Smith, 
55  N.  Y.  135;  Town  of  Wellsborough 
V.  New  York  etc.  R.  Co.,  76  N.  Y. 
182. 


Under  §  2,  ch.  874,  N.  Y.  Laws  1867, 
the  affidavit  required  is  but  prima 
facie  evidence  of  the  facts.  People  v. 
Barrett,  18  Hun  (N.   Y.)  206. 

Under  Wis.  Rev.  St ,  ij  946,  persons 
resident  in  the  district  on  the  dav  when 
the  petition  may  iirst  be  presented,  and 
whose  property  was  assessed  for  taxa- 
tion on  the  last  assessment  roll,  except 
idiots,  insane  persons  and  minors, 
are  entitled  to  sign  the  petition.  But 
in  determining  whether  the  petition  has 
been  signed  by  a  majority  of  the  tax- 
payers so  resident,  idiots,  insane  per- 
sons and  minors  must  be  counted. 
State  V.  Blackstone,  63  Wis.  362. 

A  taxpayer  cannot  sign  his  consent 
by  oral  proxy.  People  v.  Knowles,  47 
N.  Y.  415;  People  v.  Hurlbert,  46  N. 
Y.  no.  But  written  authority  to  sign 
attached  to  the  petition  is  valid  and 
sufficient.  Burroughs  on  Pub.  Sees., 
(j  2b-ii.  See  Chicago  etc.  R.  Co.  v. 
Coyer,  79  111.  373. 

A  petition  with  the  following  words: 
"The  undersigned,  representing  a 
majority  of  the  taxpa3'ers,  petition,"  etc. 
sufficiently  states  the  fact  of  a  majority. 
Town  of  Solon  v.  Williamsburg  Sav. 
Bank,  35  Hun  (N.  Y.)  i. 

Requisites  and  sufficiency  of  the  peti- 
tion and  evidence  under  N.  Y.  Law 
1869,  2303,  ch.  907.  See  People  v. 
Smith,  4.^  N.  Y.  773;  People  v.  Hurl- 
bert, 46  iST.  Y.  no;  People  v.  Knowles, 
47  N.  Y.  415;  Matter  of  Gorham,  43 
How.  Pr.  (N.  Y.)  263. 

Qualification  of  electors  presumed, 
when,  see  Orchard  v.  School  District, 
14  Neb.  378. 

A  petition  of  a  majority  of  the  resi- 
dent freeholders  of  a  city  is  necessary 
to  authorize  a  donation  to  a  railway; 
but  it  is  not  necessary  to  authorize  a 
subscription  to  the  stock  of  the  railway 
company.  Thompson  v.  Peru,  29 
Ind.  305. 

Where  the  charter  of  a  railway  com- 
pany provides  that,  upon  the  written 
application  of  ten  voters  of  any  city, 
county  or  town,  filed  with  the  clerk,  an 
election  shall  be  held  to  determine  the 
question  of  subscription  to  the  stock  of 
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the  company,  such  written  application 
is  necessary  to  the  validity  of  the  sub- 
scription.   People    V.   Oldtown,   88    111. 

Where  a  Majority  of  the  Taxpayers  of 
a  Town  Are  Authorized  by  Statute  to 
Encumher  the  Property  of  All,  in  Aid  of 
a  Railroad  or  Other  Corporation,  the 
Record  Must  Show  that  the  Statutory 
Authority  Has  Been  Pursued. — Rich  v. 
Mentz  Township,  134  U.  S.  632;  s.  c, 
19  Fed.  Rep.  725;  18  Fed.  Rep.  52; 
Cowdrey  v.  Caneadea,  16  Fed.  Rep.  532. 

A  petition  showing  consent  of  "a 
majority  of  the  taxpayers"  is  not  suffi- 
cient, under  a  law  requiring  the  consent 
of  "a  majority  of  the  t-axpayers  exclusive 
of  those  taxed  for  dogs  and  highwaj' 
purposes  only."  The  statute  of  New 
York  of  May  i8th,  1869  (2  Sess.  Laws 
of  1869,  23C3),  authorized  a  county 
judge,  on  the  petition  of  a  "majority  of 
the  taxpayers  of  any  municipal  corpora- 
tion," verified  by  the  oath  of  one  of  the 
petitioners,  for  the  issue  of  bonds  of  the 
corporation  in  aid  of  a  railroad,  to  take 
jurisdiction  and  to  proceed  as  provided 
under  the  act,  and  to  determine  whether 
the  bonds  should  be  issued.  In  1871  this 
statute  was  amended  (2  Sess.  Laws  1871, 
2T15)  so  as  to  confer  that  jurisdiction 
only  when  the  application  was  made  by 
"a  majority  of  the  taxpayers  of  the  mu- 
nicipal corporation ,"  not  including  those 
taxed  for  dogs  and  highway  purposes 
onXy"  The  town  of  Mentz  issued  its 
bonds  for  such  a  purpose  on  an  applica- 
tion made  after  the  act  of  187 1  had  taken 
effect,  but  which  in  language  complied 
with  the  act  of  1869  only.  The  bonds 
were  held  ^^oid  for  noncompliance,  and 
the  entire  want  of  power  appearing  on 
their  face  no  question  of  estoppel  was 
raised.  Rich  v.  Mentz  Township,  134 
U.  S.  632;  (19  Fed.  Rep.  725,  opinion  of 
the  Circuit  Judge;  18  Fed.  Rep.  52, 
opinion  of  the  District  Judge). 

In  the  supreme  court  Chief  Justice 
Fuller  said:  "If  there  were  no  ex- 
press provision  requiring  it  to  appear 
in  the  petition  that  the  taxpayers  who 
apply  are  a  majority  of  the  designated 
class,  the  petition  would  doubtless  be 
sufficient  if  it  alleged  that  they  were  a 
majority  of  the  taxpayers  of  the  town; 
and,  in  this  view,  there  was  no  need  of 
amending  the  act  of  1869  in  this  behalf. 
.  .  .  In  Town  of  Mentz  v.  Cook, 
108  N.  Y.  504,  509,  the  court  say:  'The 
petition  was  presented  after  the  amend- 
ment of  1871  to  the  act  of  1869,  and  was 
defective  in  not  averring  that  the  peti- 
tioners were  a  majority  of  the  taxpayers 
of  the  town  of  Mentz  exclusive  of  those 


taxed  for  dogs  or  highway  tax  only. 
The  fatal  character  of  the  defect  has 
been  so  adjudged  in  this  court  as  to  end 
further  discussion.  People  v.  Smith, 
55  N.  Y.  13s;  Town  of  Wellsborough 
V.  New  York  Cent.  etc.  R.  Co.,  76  N. 
Y.  182;  Metzger  v.  Attica  etc.  R.  Co., 
79  N.  Y.  171.'" 

After  County  Commissioners  Have  Is- 
sued Bonds  Their  Validity  Cannot  he 
Attacked  on  Ground  of  Irregularity  in 
Conducting  the  Election. — Trimmier  v. 
Bomar,  20  S.  Car.  354;  7  Am.  &  Eng. 
Corp.  Cas.  341. 

Contra.  In  Goforth  v.  Rutherford, 
Railway  Construction  Co.,  96  N.  Car. 
535;  17  Am.  &  Eng.  Corp.  Cas.  474,  it 
was  held  that  an  entry  and  order  made 
by  the  county-  commissioners  after  an 
election  to  the  effect  that  a  subscription 
in  aid  of  a  railroad  had  been  carried  by 
a  certain  majority,  where  the  subscrip- 
tion was  afterwards  made  and  contracts 
based  upon  it,  was  not  such  an  adjudi- 
cation of  the  legality'  of  the  election  that 
it  could  not  be  contested  in  a  proceed- 
ing brought  for  that  purpose.  The 
validity  of  the  election  was  still  open  to 
be  contested. 

A  town  vote  donating  $100,000  in 
aid  of  construction  of  the  Illinois 
Southeastern  Railway,  held  not  to  be 
sustained  bj'  111.  Private  Laws  1867, 
2,  p.  750,  §§9,  10,  limiting  the  amount 
to  $30,000.  The  filing  with  the  clerk, 
and  publication  of  the  company's  prop- 
osition, were  indispensable  prerequi- 
sites to  the  election.  Lippincott  v. 
Pana,  92  111.  24.  Compare  Gaddia  v. 
Richland  Co.,  92  111.  119. 

Evidence  of  Compliance  with  the  Law. 
Validity  of  bonds  issued  bv  a  town 
in  aid  of  railway  does  not  depend  upon 
the  keeping  of  a  record  showing  the 
authority  of  the  clerk  to  give  notice 
calling  an  election  for  the  purpose  of 
determining  their  issue,  or  to  preserve 
a  record  of  the  notice  of  election.  The 
rights  of  bondholders  do  not  depend 
upon  the  performance  of  such  a  duty 
by  the  town  clerk,  but  upon  whether 
there  has  been  in  fact  a  substantial 
compliance  with  the  requirements  of  the 
law  authorizing  the  election  to  be  held. 
Jacksonville  etc.  R.  Co.  v.  Town  of 
Virden,  104  111.  339. 

When  records  are  lost,  the  result  of 
the  election  may  be  shown  by  parol  evi- 
dence. Town  of  Prairie  v.  Lloyd,  97 
111.  179. 

Under  Vt.  act  of  November  I2th,  1867, 
instrument  of  assent  must  be  filed. 
Lowville  Valley  R.  Co.  v.  Fairfield,  !;i 
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3.  \  'oters — Inhabitants — '■'Majority  of  Voters"  etc. — The  consent 
of  the  "inhabitants  "  means  of  the  legal  voters. ^  A  majority  of  the 
legal  voters  satisfies  a  statute  requiring  a  majority  of  the  tax  pay- 
ers.* The  omission  of  the  word  "qualified,"  in  describing  elect- 
ors, is  immaterial,  as,  to  be  an  elector,  implies  being  qualified.^ 

All  electors  who  absent  themselves  from  an  election  duly  called 
are  presumed  to  assent  to  the  expressed  will  of  the  majority  of 
those  voting,  unless  the  law  providing  for  the  election  otherwise 
declares.* 


Vt.  257.  Actof  April  25th,  1864  (Laws 
N.  Y.  1864,  ch.  403),  making  affidavit 
when  filed  conclusive.  Is  valid.  People 
V.  Mitchell,  45  Barb.  (N.  Y.)  208. 

1.  Walnut  Township  v.  Wade,  103 
U.  S.683. 

2.  Hannibal  v.  Fauntleroy,  105  U.  S. 
408. 

3.  Thayer  v.  Montgomery  Co.,  3 
Dill.  (U.  S.)  389,  a  majority  of  tax- 
payers appearing  on  "the  last  assess- 
ment roll"  refers  to  the  roll  next  pre- 
ceding the  time  of  the  acceptance  by 
the  people.  Duanesburgh  v.  Jenkins, 
46  Barb.  (N.  Y.)  294;  40  Barb.  (N.  Y.) 

574- 

A  statute  which  requires  "the  con- 
sent of  a  majority  of  tfie  taxpayers  ap- 
pearing upon  the  last  assessment  roll, 
as  shall  represent  a  majority  of  the 
landed  property  of  the  township"  re- 
quires the  consent  of  a  majority  of  all 
the  taxpayers  and  a  majority  which 
will  also  represent  a  majority  of  the 
real  estate.  Lane  v.  Schomp,  20  N. 
J.  Eq.  82. 

4.  Cass  Co.  V.  Johnston,  95  U.  S.  360; 
overruling  Harshman  v.  Bates,  92  U. 
S.  569;  Carroll  County  v.  Smith,  iii 
U.  S.  556,  disregarding  Hawkins  v. 
Carroll  Co.,  50  Miss.  735;  Louisville 
etc.  R.  Co.  V.  Davidson  Co.  Court,  1 
Sneed  (Tenn.)  638;  Taylor  v.  Taylor, 
10  Minn.  107;  People  v.  Warfield,  20 
111.  160;  People  V.  Garner,  47  111.  246; 
People  V.  Wiant,  48  111.  263;  Mayor 
etc.  of  Griffin  v.  Inman,  57  Ga.  370. 
See  Black  t^.  Cohen,  52  Ga.  621. 

"It  is  insisted  by  the  plaintiff,"  said 
Mr.  Justice  Clifford,  St.  Joseph 
Township  v.  Rogers,  16  Wall.  (U.  S.) 
644,  "that  the  legislature,  in  adopting 
the  phrase,  'a  majority  of  the  legal 
voters  of  the  township,'  intended  to 
require  only  a  majority  of  the  legal 
voters  of  the  township  voting  at  an 
election  notified  and  held  to  ascertain 
whether  the  proposition  to  subscribe 
for  the  stock  of  the  company  should  be 
accepted  or  rejected;  and  the  court  is  of 


the  opinion  that  such  is  the  true  mean- 
ing of  the  enactment,  as  the  ques- 
tion would  necessarily  be  ascertained 
by  a  count  of  the  ballot."  People  v. 
Warfield,  20  111.  160;  Bridgeport  v- 
Housatonic  etc.  R.  Co.,  15  Conn.  475; 
People  V.  Winant,  48  111.  263;  Talbot 
V.  Dent,  9  B.  Mon.  (Ky.)  526;  Louis- 
ville etc.  R.  Co.  V.  Davidson  Co.  Court, 
I  Sneed  (Tenn.)  636,  692;  State  i. 
Mayor  etc.  of  St.  Joseph,  37  Mo.  272, 

On  this  principle,  a  statute  of  Mis- 
souri, which  authorized  subscription  to 
the  stock  of  railways  when  it  appeared 
by  the  return  of  an  election  dulj'  called 
for  that  purpose,  "that  not  less  than 
two-thirds  of  the  qualified  voters  of  the 
townships  voting  at  such  election  are  in 
favor  of  such  subscription,"  was  held 
not  repugnant  to  a  section  of  the  con- 
stitution of  the  State  which  provided 
that  "the  general  assembly  shall  not 
authorize  any  county,  city  or  town  to 
become  a  stockholder  in,  or  to  loan  its 
credit  to,  any  company-,  association  or 
corporation,  unless  two-thirds  of  the 
qualified  voters  of  each  county,  city  or 
town,  at  a  regular  or  special  election  to 
be  held  therein,  shall  assent  thereto." 
Cass  Co.  V.  Johnston,  95  U.  S.  360; 
Foote  I'. Johnson  Co., 6  Cent.  L.J.  345; 
Westermann  v.  Cape  Girardeau  Co.,  7 
Cent.  L.  J.  353;  Cass  Co.  v.  Johnson 
examined  in.  5  Cent.  L.J.  499,  519. 

The  Supreme  Court' of  Missouri  held 
this  act  unconstitutional,  and  decided 
that  two-thirds  of  the  qualified  voters 
of  the  county  must  assent  to  the  sub- 
scription by  voting  for  it. 

In  State  v.  Harris,  96  Mo.  29;  s.  c, 
22  Am.  &  Eng.  Corp.  Cas.  43  (under 
art.  ir,  ^  14,  constitution  of  Mo.  1865, 
and  Mo.  Gen.  Sts.  1865.  p.  338,  §  17), 
Chief  Justice  NoRTO^f  said:  "The 
controlling  question  arising  on  the  rec- 
ord is  as  to  the  propriety'  of  the  action 
of  the  trial  court  in  admitting  in  evi- 
dence the  said  registration  books.  The 
objection  to  their  admission  was  raised 
mainly    on   the  ground    that,  after  the 
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election  of    February    22nd,    1870,    the 
county  court  held  that  two-thirds  of  the 
qualified  voters  voting  in  said  election 
had  voted  in  favor  of  the  subscription, 
and    directed    the     subscription  to    be 
made,  which  was  thereafter  made.     It 
is    established    law    in    this    State   that 
county  courts  are  only  the  agents  of  the 
county,  with    no   powers   except   what 
are  granted,  deiined  and  limited  by  law; 
and,  like  all    other   agents,   they    must 
pursue  their   authority,  and   act  within 
the  scope  of  their  powers.     Wolcott  v. 
Lawrence    Co.,    26  Mo.    272;    Book    v. 
Earl,  87   Mo.  246;   Sturgeon  v.  Hamp- 
ton, 88  Mo.   203.     The   power  of  the 
county  court  to  subscribe  to  the  stock 
of  a   railroad    company  was    made  bv 
the  constitution  of  1865,  and  §  17,  Gei/. 
St.   1865,  p.  338  to   depend    upon    the 
fact   that   two-thirds   of    the    qualified 
voters   of  the    county,  at  a  regular  or 
special   election     held    therein,   should 
assent  thereto.     In  the  case  of  State  v. 
Brassfield,  67  Mo.   331,   this   statutory 
provision,  and  the  provision  of  the  con- 
stitution of  1865,  which  gave  origin  to 
the  statute,  for  the  first  time  came  be- 
fore this  court  for  construction,  and  it 
is  there  distinctly  held,  that,  under  these 
provisions,  the  fact  that  a  majority  of 
the   voters    voting    at  an  election  held 
for  the  purpose  of  determining  whether 
or  not  a  subscription  should  be  made  to 
the  stock  of  a  railroad  company  in  favor 
of  the  subscription,   was   not  sufficient 
to   confer   upon    the   county  court  the 
power  to  subscribe;  but  that,  in  order 
to   the  exercise  of  the  power,  it  must 
appear  that  two-thirds  of  the  qualified 
voters  assented  to   the  subscription   by 
voting  in  favor  of  it,  and  that  the  mere 
inaction  of  such  voters  by  failing  to  vote, 
did  not  express  such  assent,  within  the 
meaning  of  section    14,   art.   11,  Const. 
i86i;.     So  it  was  also  held  in   the  case 
of  Webb  V.  La  Fayette  Co.,  67  Mo.  353; 
Ranney  t).  Bader,  67   Mo.  476;   State  i'. 
Walker,  85  Mo.  41.     It  is  also  held  in 
the  case  of  State  v.  Brassfield,  sufra, 
and    Ranney     v.   Brader,   supra,    that 
the  registration  books  may  be  properly 
received  in  evidence  for  the  purpose  of 
establishing   the   number    of   qualified 
voters  in  the  determination  of  the  ques- 
tion whether  or  not,  at  the  election,  two- 
thirds  of  the  qualified   voters,  as  ascer- 
tained by  the  registration,  assented  to 
the  subscription  by  voting  for  it.     Tak- 
ing, in  this  case,  the  admission  that  the 
registration  books  offered  in  evidence 
contained    the   names  of  1,940  persons 
as  qualified   to   vote  in  said  county  at 


said  election,  it  is  evident  that  two- 
thirds  of  the  qualified  voters  of 
the  county  of  Sullivan  did  not  assent 
to  said  subscription,  as  only  1,049  °f 
said  voters  voted  in  favor  of  the  sub- 
scription. Besides  this,  while  there 
was  evidence  tending  to  show  that  the 
railroad  company  had  complied^  with 
the  conditions  of  the  subscription,  there 
was  also  evidence  to  show  that  it  had 
not  complied,  and  the  trial  court  might, 
on  this  ground,  have  well  denied  the 
relief  asked.  The  judgment,  for  the 
reasons  given,  is  hereby  affirmed;  with 
the  concurrence  of  Brace  and  Sher- 
wood, JJ.;  Black,  J.,  concurring  in  the 
result,  and  Ray,  J.,  absent." 

In  State  v.  Winkelmeir,  35  Mo.  103, 
1.  ^h>u:Jority  of  the  legal  voters"  was 
held  to  mean  a  majority  of  all  voters  in 
the  cit3'.  In  speaking  of  this  case  in 
Cass  Co.  V.  Johnston,  95  U.  S.  360, 
Chief  Justice  Waite  said:  "The  act 
expressly  requires  a  majority  of  the 
legal  voters — that  is,  of  all  the  legal 
voters  of  the  city,  and  not  merely  of  all 
those  who  at  a  particular  time  chose  to 
vote  upon  the  question." 

"Two-tWrds  of  tlie  Qualified  Voters." — 
In  State  v.  Mayor  of  St.  Joseph,  37 
Mo.  270,  it  was  provided  that  the  mayor 
and  council  of  St.  Joseph  should  cause 
all  propositions  "to  create  a  debt  by 
borrowing  money"  to  be  submitted  "to 
a  vote  of  the  qualilied  voters  of  the 
city,"  and  that  in  all  such  cases,  it 
should  require  "two-thirds  of  such  quali- 
fied voters  to  sanction  the  same." 
"We  think,"  said  the  court,  "it  was 
suflficient  that  two-thirds  of  all  the  quali- 
fied voters  who  voted  at  the  special 
election,  authorized  for  the  express  pur- 
pose of  determining  that  question,  on 
public  notice  duly  given,  voted  in  favor 
of  the  proposition."  See  State  v. 
Binder,  38  Mo.  450. 

Meaning  of  the  Phrase  "Qualified  Elect- 
ors.— In  Sanford  v.  Prentice,  28  Mo. 
358,  a  distinction  was  made  between 
the  phrases  "qualified  electors"  and 
"legal  voters."  Under  the  requirements 
of  the  North  Carolina  constitution,  the 
term  "qualified  electors"  means  those  , 
whose  competency  has  been  passed  up- 
on in  their  admission  to  registration. 
McDowell  V.  Massachusetts  etc.  R. 
Construction  Co.,  96  N.  Car.  514;  s.  c, 
17  Am.  &  Eng.  Corp.  Cas.  396. 

"Majority  of  Electors." — Sec.  i,  art. 
II,  of  the  constitution  of  Minnesota  de- 
clares that  "all  laws  .  .  .  for  re- 
moving county  seats,  shall,  before  tak- 
ing effect,  be  submitted  to  the  electors 
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4.  Effect  of  Vote. — The  general  effect  of  a  popular  vote  is  to 
empower  the  proper  agents  to  act  in  the  matter,  and  to  bind  the 
municipaHty  by  a  formal  subscription. ^ 


of  the  county  or  counties  to  be  affected 
thereby,  at  the  next  general  election 
after  the  passage  thereof,  and  be 
adopted  by  a  majority  of  such  elect- 
ors." 

In  construing  this  section,  it  is  held 
that  the  words  "a  majority  of  such 
electors"  means  a  majority  of  the 
electors  voting  at  the  election.  Taylor 
V.  Taylor,  lo  Min.  107;  followed  in 
Everett  v.  Smith,  22  Minn.  53.  The 
same  construction  is  adopted  in  Louis- 
ville etc.  R.  Co.  V.  Davidson  Co.  Court, 
I  Sneed  (Tenn.)  690.  These  cases 
make  no  distinction  between  "voters" 
and  "electors,"  as  was  done  in  the  case 
of  Sanford  v.  Prentice,  28  Wis.  358. 

Sec.  I,  art.  16,  of  the  constitution  of 
Indiana  declares  that  "it  shall  be  the 
duty  of  the  general  assembly  to  submit" 
any  proposed  amendment  of  the  consti- 
tution "to  the  electors  of  the  State,  and 
if  a  majority  of  said  electors  shall  rat- 
ify the  same,"  it  "shall  become  a  part 
of  this  constitution."  This  is  held  to 
require  a  majority  of  the  electors  of  the 
State,  but  that  the  general  assemblj' 
might  provide  that  a  majority  of  the 
whole  number  of  votes  cast  at  the 
election  should  be  sufficient.  State  v. 
Swift,  69  Ind.  505. 

"A  majority  of  the  qualified  electors'' 
means  a  majority  of  the  registered 
voters.  Sutherland  v.  Town  of  Golds- 
borough,  96  N.  Car.  49;  17  Am.  &  Eng. 
Corp.  Cas.  393;  McDowell  v.  Massa- 
chusetts etc.  R.  Construction  Co.,  96  N. 
Car.  514;  17  Am.  &  Eng.  Corp.  Cas. 
396,  distinguishing  Sraallwood  v.  New- 
bern,  90  N.  Car.  36;  Simpson  v.  Meck- 
lenburg Co.,  84  N.  Car.  158;  Norment  v. 
Charlotte,  85  N.  Car.  387;  and  criticis- 
ing Reiger  v.  Beaufort  Co.,  70  N.  Car. 
319;  Chester  etc.  R.  Co.  v.  Caldwell 
Co.,  72  N.  Car.  4S6. 

In  Duke  v.  Brown,  96  N.  Car.  127; 
17  Am.  &  Eng.  Corp.  Cas.  336,  a  special 
act  (Priv.  Laws,  1885,  ch.  87)  which 
authorized  the  town  of  Durham  to  issue 
bonds  for  school  purposes  and  to  levy  a 
tax  to  paj'  the  same,  when  a  "majority 
of  those  who  voted  therefor"  should  au- 
thorize the  same,  was  held  unconstitu- 
tional, as  the  constitution  requires  a 
majority  of  all  the  qualified  electors. 

Under  a  statute  authorizing  a  sub- 
scription to  the  stock  of  a  railroad  com- 
pany, the  existing  registration  of  vot- 


ers should  be  adhered  to.  It  is  error 
to  cause  a  new  registration  of  the  voter 
to  be  made.  Smith  v.  Wilmington,  98 
N.  Car.  343. 

In  Louisville  etc.  R.  Co.  v.  Davidson 
Co.  Court,  I  Sneed  (Tenn.)  637,  it  was 
held  that  where  the  question  of  the 
subscription  is  submitted  to  the  people 
and  made  to  depend  upon  a  majority 
of  the  voters  of  the  county  or  munici- 
pality, the  only  proper  test  of  the  num- 
ber entitled  to  vote  at  such  election  is 
the  ballot  box  or  the  roll  of  the  last  pre- 
ceding general  election. 

When  a  petition  for  an  election  to 
determine  whether  a  township  should 
subscribe  to  the  capital  stock  of  a  rail- 
way company,  clearly  showed  that  the 
signers  intended  to  fiave  the  subscrip- 
tion, if  any,  made  under  the  act  of  1869, 
and  where  the  notice  of  election  refer- 
red to  such  petition,  it  was  held  that  a 
majority  of  all  voters  residing  in  the 
township  must  vote  for  the  proposition. 
People  V.  Chapman,  66  111.  137. 

1.  People  V.  Batchellor,  53  X.  Y. 
128;  Town  of  Duanesburgh  v.  Jenkins, 
S7  N.  Y.  177;  People  v.  Tazewell  Co., 
22  111.  147;  Land  Grant  R.  &  Trust 
Co.  V.  Davis  Co.,  6  Kan.  256;  Craw- 
ford Co.  V.  Louisville  etc.  R.  Co.,  39 
Ind.  192. 

After  a  vote  in  favor  of  subscrip- 
tion the  municipal  officers  have  no  dis- 
cretion. People  V.  Logan  Co.,  63  111. 
374.  Under  111.  act  of  1859,  if  the  vote 
was  in  favor  of  the  subscription,  the 
action  of  the  supervisors  was  minis- 
terial onlj'.  .   Piatt  V.  People,  29  111.  54. 

The  act  of  February  nth,  1861,  of 
Missouri,  gave  to  the  county  court 
discretion  to  subscribe  or  not  even  after 
a  favorable  vote.  St.  Joseph  etc.  R. 
Co.  V.  Buchanan    Co.   Court,  39    INIo. 

485- 

Where    the    constitution    limits    the 

amount  of  bonds  which  may  be  issued,, 
a  vote  to  issue  bonds  in  excess  of  such 
constitutional  limit  confers  no  power  ta 
issue  any  bonds.  It  does  not  operate 
to  entitle  a  railroad  company  to  the 
amount  which  might  have  been  legally 
issued.  Reineman  v.  Covington  etc. 
R.  Co.,  7  Neb.  310. 

The  board  of  supervisors  of  a  county 
resolved  to  submit  the  question  of  is- 
suing bonds  for  the  construction  of  a 
court  house  and  of  levying  a  tax  to  pay 
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5.  Right  to  Rescind  Vote. — The  authorities  of  a  municipal  cor- 
poration may  rescind  a  previous  resolution  or  vote  at  any  time 
before  the  rights  of  third  parties  have  attached.^ 

In  New  York,  it  was  held  that  the  consent  of  the  taxpayer 
might  be  revoked  by  written  revocation,  executed  with  the  same 
formalities  as  the  consents  delivered  to  the  assessors  before  such 
assents  had  been  acted  upon.^  Such  revocations  took  effect  upon 
delivery. 

6.  Regisiratio7i. — In  order  to  prevent  the  illegal  issue  of  bonds 
which  would  become  valid  in  the  hands  of  bona  fide  holders  for 
value,  the  legislatures  of  some  States  have  required  that  all 
bonds  be  registered  with  some  of  the  executive  departments  of  the 
government  before  they  are  issued  or  negotiated.  Where  such 
a  statute  is  in  force,  bonds  are  not  duly  "issued"  unless  they  have 
been  properly  registered.*  And  a  purchaser  of  such  unregistered 
bonds  can  take  only  such  rights  as  his  transferror  had.* 


for  the  same,  and  prescribed  that  the 
form  of  the  ballot  should  be  "for  court 
house  bonds"  and  "against  court  house 
bonds."  A  majority  vote  in  favor  of  the 
proposition  was  held  to  include  the 
proposition  to  le<v_v  the  tax.  Milwaukee 
etc.  R.  Co.  V.  Kossuth  Co.,  41  Iowa  57. 

1.  In  re  Road  Case,  17  Pa.  St.  71; 
New  Orleans  v.  St^  Louis  Church,  11 
La.  An.  244;  Red  v.  Augusta,  25  Ga. 
386;  Jersey  City  v.  State,  30  N.  J.  L. 
521;  Bigelow  ly.'Hillman,  37  Me.  52,  58; 
Reiflf  V.  Conner,  10  Ark.  241;  State  v. 
Hoyt,  2  Oreg.  246;  Tucker  w.  Justices, 
13  Ired.  L.  (N.  Car.)  434;  Dey  v.  Lee, 
4  Jones  L.  (N.  Car.)  238;  State  t).  Fos- 
ter, 7  N.J.  L.  loi;  State  -y.  Jersey  City, 
27  N.  J.  L.  536;  People  v.  Rochester,  5 
Lans.  (N.  Y.)  11;  Pond  v.  Negus,  3 
Mass.  230;  Stoddard  v.  Gilman,  22  Vt. 
568;  Withington  v.  Harvard,  8  Cush. 
"(Mass.)  68;  Hunneman  v.  Grafton,  10 
Mete.  (Mass.)  456;  Cox  -v.  Mount  Ta- 
bor, 41  Vt.  28. 

But  it  has  been  held  that  when  city 
councils  have  once  voted  to  sustain  the 
-veto  of  the  mayor  upon  a  resolution 
previously  passed  by  them,  they  cannot 
afterwards  reconsider  their  action. 
Sauk    V.    Philadelphia,   8  Phila.    (Pa.) 

Where  the  subscription  was  condi- 
tional upon  the  subscription  of  a  cer- 
tain amount  b}'  another  town,  which 
condition  was  performed,  it  cannot  be 
rescinded.  Redd  v.  Henry  Co.,  31 
Gratt.  (Va.)  695. 

2.  Town  of  Springport  v.  Teutonia 
Sav.  Bank,  84  N.  Y.  403. 

The  delivery  of  such  revocations  had 
the  effect  to  withdraw  from  the  asses- 


sors the   power  to  make  the   statutory 
affidavits.     People  v.  Allen,  52  N.  Y. 

538- 

Right  to  Withdraw  Name  from  Peti- 
tion.— A  taxpayer  who  has  signed  a 
petition  for  bonding  a  town  may  with- 
draw his  name  at  any  time  before  sub- 
mission to  the  county  judge.  The 
People  V.  Sawyer,  52  N.  Y.  296;  Town 
of  Springport  v.  Teutonia  Sav.  Bank, 
84  N.  Y.  403.  See  Matter  of  Tax- 
payers of  Greene,  38  How.  Pr.  (N.  Y.) 
51^;  First  Nat.  Bank  v.  Dorset,  16 
Blatchi.  (U.  S.)  62. 

But  after  jurisdiction  has  been  con- 
ferred upon  the  county  judge  by  pre- 
senting a  duly  signed  petition  it  is  too 
late  to  withdraw  assent.  People  v, 
Henshaw,  61  Barb.  (N.  Y.)  409;  Mat- 
ter of  Taxpayer  of  Greene,  38  How. 
Pr.  (N.  Y.)  515. 

3.  Douglass  t'.  Lincoln  Co.,  2  Mc- 
Crary  (U.  S.)  449. 

A  recital  in  a  municipal  bond  that  it 
was  issued  in  accordance  with  authority 
conferred  by  the  act  of  March  2nd, 
1872  (Kan.  Laws  of  1872,  no,  ch.  68), 
and  in  accordance  with  a  vote  of  a  ma- 
jority of  the  qualified  voters,  is  suffi- 
cient to  validate  the  bonds  in  the  hands 
of  a  bona  fide  holder.  The  certificate 
of  the  auditor  of  State  thereon  that 
the  bond  was  regularly  issued,  that  the 
signatures  were  genuine,  and  that  the 
bond  had  been  duly  registered,  is  con- 
clusive upon  the  municipality.  Co- 
manche Co.  V.  Lewis,  133  U.  S.  189. 

4.  De  Voss  V.  Richmond,  18  Gratt. 
(Va.)  338;  s.  c,  98  Am.  Dec.  647. 

"This  is  an  imperative  requirement, 
without  which  the  bonds   are   incom- 
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But  when  the  statute  requires  bonds  to  be  registered  in  the 
office  of  some  municipal  officer,  and,  upon  a  transfer,  new  bonds 
may  be  issued  and  registered  in  the  name  of  the  transferree,  the 
municipality  is  precluded  from  setting  up  equities  which  existed 
l)etween  it  and  the  transferror  as  against  the  transferree.^ 

The  courts  have  not  permitted  these  requirements  of  registra- 
tion to  be  evaded.  In  one  case  a  corporation  issued  bonds 
valid  on  their  face,  but,  in  fact,  void,  because  antedated  to  avoid 
the  registration  act,  and  not  registered.  It  was  held  that,  while 
the  corporation  was  not  liable  on  the  bonds,  yet,  as  it  had  power 
to  borrow  money,  and  the  proceeds  of  the  bonds  had  passed  into 
the  city  treasury  and  been  used  for  a  lawful  purpose,  the  municipal- 
ity was  liable  to  the  purchaser  of  the  bonds  or  his  assigns,  in  an 
action  for  money  had  and  received,  for  the  amount  actually  paid 
for  the  bonds  with  simple  interest. ** 

A  statute  requiring  a  State  auditor  to  register  municipal  bonds 


plete  on  their  face,  and  a  purchaser 
•thereof  is  not  protected."  State  v. 
Roggen,  22  Neb.  iiS;  17  Am.  &  Eng. 
Corp.  Cas.  363;  State  v.  Babcock,  19 
Neb.  223,  230. 

1.  Lewis  V.  Barbour  Co.,  105  U.  S. 
739;  Anthony  v.  Jasper  Co.,  loi  U.  S. 
693;  Rock  Creek  Township  v.  Strong, 
96  U.  S.  271;  De  Voss  V.  Richmond,  18 
Gratt.  (Va.)  337;  s.  c,  gS  Am.  Dec. 
647.  But  see  Dixon  Co.  -Z'.  Field,  11 1 
U.  S.  83. 

2.  Wood  V.  Louisiana,  5  Dill.  (U.  S.) 
122. 

In  the  case  of  Anthony  v.  Jasper 
Co.,  4  Dill.  (U.  S.)  136,  Judge  Dil- 
lon said:  "If  the  bonds  bore  date  after 
the  act  of  March  30th,  1872,  and  had 
not  been  registered,  it  is  plain,  we 
think,  that  they  would  have  no  validity, 
and  hence  could  not  support  an  action 
in  the  hands  of  any  person.  But  they 
are  antedated,  and  the  question  is 
whether  they  have  validity  in  the 
hands  of  the  innocent  purchaser.  Upon 
the  best  consideration  we  have  been 
able  to  give,  our  conclusion  is  that  the 
bonds  cannot  be  enforced.  The  case 
comes  within  the  doctrine,  which  is 
well  settled,  that  where  a  statute  de- 
clares absolutely  and  without  exception 
that  a  contract  or  bond  or  note  is  void, 
it  is  void  into  whosesoever  hands  it  may 
come.  This  statute  declares  that  no 
unregistered  bond  shall  be  valid  or  be 
negotiated.  Bonds  mu&t  jirst  be  regis- 
tered. Without  registration  the^'  'ob- 
tain  no  validity!  Such  is  the  statute. 
A  declaration  that  bonds  shall  have  no 
validity  is  equivalent  to  declaring  them 
to  be  void.     Is  the  county  estopped  to 


set  up  this  defence  .'  We  think  not. 
The  case  is  to  be  distinguished,  we 
think,  from  those  decided  by  the  Su- 
preme Court  of  the  United  States,  in 
which  it  is  held  that  the  frauds  of  the 
ofiicers  cannot  be  visited  upon  the  in- 
nocent bondholder,  and  falls  within  the 
principle  of  Bajdey  v.  Tabor,  5  Mass. 
286;  s.  c,  4  Am.  Dec.  57.  In  that  case 
it  was  held,  where  a  statute  enacted 
that  promissory  notes  of  a  certain  de- 
scription 'made  or  issued'  after  a  speci- 
fied day,  should  be  'utterly  void,  and  no 
action  should  be  sijstained  thereon;' 
that  it  was  competent  to  the  makers  of 
such  notes,  when  sued  upon  notes 
bearing  date  before  the  day  fixed  by 
the  statute,  to  prove  that  they  were  in 
fact  made  and  issued  after  'such  day. 
The  principle  of  that  case  is  the  same 
as  in  the  case  at  the  bar,  and  if  that  is 
a  sound  principle  when  applied  to  the 
individual  maker  of  prohibited  paper, 
it  should  apply  with  at  least  equal 
force  in  favor  of  public  bodies,  where 
one  or  two  officers,  without  the  con- 
sent of  the  others,  may,  as  in  this  case, 
combine  to  evade  the  law,  the  other 
officers  being  innocent  of  wrongful 
participation.  The  principle  involved 
is  one  of  great  consequence.  For  il- 
lustration: Loose  and  general  powers 
have  been  heretofore  given  in  this  State 
to  municipalities  and  counties  to  issue 
such  bonds.  This  power  has  been  taken 
away  by  the  new  constitution.  Can 
the  protective  provisions  of  that  instru- 
ment be  evaded  and  rendered  useless 
by  the  mere  fraudulent  act  of  the  offi- 
cers of  the  county  in  antedating  the 
bonds  .'     If  so,  the  power  to  defraud  is 
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and  to  certify  that  all  conditions  have  been  complied  with  in  their 
issue,  calls  for  the  exercise  of  no  judicial  function  on  his  part.^ 

When  bonds  are  issued  without  compliance  with  conditions 
precedent,  the  mere  fact  that  they  are  registered  by  the  State  au- 
ditor does  not  make  them  valid* 

(/")  Construction  and  Completisn  of  Road. — The  construction 
and  completion  of  a  road  over  a  certain  line  by  a  certain  time 
may  be  made  a  condition.**  Such  a  condition  when  imposed  is 
strictly  enforced."* 

A  condition  precedent  to  the  issue  of  bonds  that  the  railway 
company  shall,  before  a  certain  date,  "  have  completed,  ironed,  and 
equipped  its  line  of  road  from  said  village  of  W  to  the  city  ef  M, 
and  have  the  same  in  operation  for  the  transportation  of  passen- 
gers and  freight,"  is  substantially  complied  with  by  so  construct- 
ing a  road  to  within  a  quarter  of  a  mile  of  the  village  of  W,  and 
from  that  point  entering  the  town  on  the  track  of  another  road 
and  using  its  depot. ^     But  the  completion  of  a  road  to  within 


endowed  with  a  fearful  vitalit3'  which 
survives  the  prohibitions  of  the  consti- 
tution, and  threatens  to  become  im- 
mortal." 

1.  Bissell  V.  Spring  Valley  Town- 
ship, no  U.  S.  162;  Anthony  w.  Jasper 
Co.,  loi  U.  S.  693. 

The  Nebraska  constitution  requires 
bonds  issued  in  aid  of  a  railroad  by  a 
city  or  county  to  have  a  certificate 
from  the  auditor  and  secretary  of  State 
endorsed  thereon  that  such  bonds  were 
issued  pursuant  to  law.  This  is  an  im- 
perative requirement,  without  which 
the  bonds  are  incomplete  on  their  face, 
and  a  purchaser  thereof  is  not  pro- 
tected. State  V.  Babcock,  19  Neb.  223; 
State  V.  Babcock,  19  Neb.  230;  State  v. 
Roggen,  22  Neb.  118. 

2.  In  German  Sav.  Bank  v.  Franklin 
Co.,  12S  U.  S.  526-540,  Mr.  Justice 
Blatchford  said:  "The  registration 
of  the  bonds  by  the  State  auditor  has 
nothing  to  do  with  the  nature  of  the 
terms  and  conditions  on  which  the 
stock  was  voted  and  subscribed.  Nei- 
ther the  registration  nor  the  certificate 
of  the  register  covers  or  certifies  any 
fact  as  to  compliance  with  the  condi- 
tions prescribed  in  the  vote  on  which 
alone  the  bonds  were  to  be  issued.  In 
the  case  of  Lewis  v.  Barbour  Co.,  105 
U.  S.  739,  which  was  under  the  act  of 
Kansas  in  regard  to  registration,  the 
auditor  had  certified  that  the  bonds  had 
been  'regularly  and  legally  issued.'  In 
Dixon  Co.  V.  Field,  iii  U.  8.  83; 
Crow  V.  Oxford  Township,  119  U.  S. 
215,  the  first  arising  in  Kansas,  the 
other   in   Nebraska,   the   certificate   of 


the  auditor  in  each  case  was  that  the 
bonds  were  regularly  and  legally'  issued, 
but  this  court  held,  in  both  cases,  that 
the  municipality  issuihg  the  bonds  was 
not  estopped  by  the  registration  or  the 
certificate,  and  that  no  conclusive  effect 
was  given  by  the  statute  of  registration 
to  the  registration  or  to  the  certificate." 
The  decision  then  reviews  American  L. 
Ins.  Co.  V.  Town  of  Bruce,  105  U.  S. 
328;  Pana  v.  Bowler,  107  U.  S.  529;  12 
Am.  &  Eng.  R.  Cas.  563;  Oregon  v. 
Jennings,  119  U.  S.  74;  Randolph  Co. 
V.  Post,  93  tf.  S.  502,  and  Concord  v. 
Robinson,  121  U.  S.  165.  As  to  what 
is  a  sufficient  registration,  see  Bissell  v. 
Spring  Valley  Township,  no  U.  S. 
162. 

3.  German  Sav.  Bank  v.  Franklin 
Co.,  128  U.  S.  526;  Memphis  etc.  R. 
Co.  V.  Thompson,  24  Kan.  170;  Cooper 
V.  Sullivan  Co.,  65  Mo.  542;  Buffalo 
etc.  R.  Co.  V.  Falconer,  103  U.  S.  821. 

4.  Portland  etc.  R.  Co.  v.  Hartford, 
58  Me.  23;  Woonsocket  etc.  R.  Co.  v. 
Sherman,  8  R.  I.  564. 

Whether  the  time  within  which  a 
road  is  to  be  completed  is  a  condition 
precedent  is  a  matter  of  statutory  con- 
struction. Kansas  City  etc.  R.  Co.  v. 
Alderman,  47  Mo.  349. 

If  not  completed  within  specified 
time  the  county  commissioners  may 
suspend  the  delivery  of  the  bends. 
Cooper  V.  Sullivan  Co.,  65  Mo.  542. 

5.  State  V.  Clark,  23  Minn.  422; 
Stockton  V.  Stockton  etc.  R.  Co.,  51 
Cal.  328;  Missouri  Pac.  R.  Co.  v.  Ty- 
gard,'84.  Mo.  263;  s.  c,  54  Am.  Dec.  97. 
See  People  v.  Holden,  82  111.  93.     Run- 
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three  quarters  of  a  mile  of  the  opposite  bank  of  the  Mississippi  river 
is  not  a  compliance  with  such  a  condition.* 

In  such  case  it  is  not  necessary,  however,  that  a  bridge  be 
built  across  the  river.  It  is  sufficient  if  such  facilities  for  crossing 
are  provided  as,  at  the  time  of  the  contract,  were  usual  and  custo- 
mary under  like  circumstances  in  railroad  transportation,  and  as 
were  adequate  and  reasonably  convenient. ^  When  the  inhabitants 
of  a  township  vote  to  subscribe  on  condition  that  a  railroad  shall 
be  built  and  a  depot  constructed  within  a  mile  of  the  town,  it  is 
no  excuse  that  the  noncompliance  was  at  the  request  of  the  in- 
habitants. The  power  of  the  voters  was  exhausted  at  the  polls, 
and  any  subsequent  action  is  without  validity.* 

If  the  time  within  which  the  road  is  to  be  completed  is  not  made 
of  the  essence  of  the  contract,  the  municipality  will  not  be 
released  if  it  actually  received  the  benefits  sought  by  the  subscrip- 
tion.* 


ning  trains  over  the  road  of  another 
company  for  a  distance  of  five  ir.iles 
under  a  lease  which  is  liable  to  be 
terminated  on  one  3'ear's  notice  is  not 
a  substantial  compliance.  People  v. 
Clayton,  88  111.  45. 

A  condition  that  the  road  shall  be 
completed  and  the  cars  running  is  not 
complied  with  by  running  cars  and 
■carrying  passengers  and  freight.  Port- 
land etc.   R.   Co.  V.   Hartford,  58    Me. 

23- 

Although  a  railroad  company  has 
not  expended  enough  in  a  city  or  town- 
ship to  entitle  it  to  the  whole  tax  voted 
in  aid  of  a  road  it  ma3'  collect  the  part 
earned.      Cassady   v.   Lowry,  49  Iowa 

S-3- 

Where  a  township  voted  a  subscrip- 
tion to  the  stock  of  a  certain  railroad 
company,  payable  in  bonds  af  the  rate 
of  $4,000  for  each  mile  of  track  laid 
from  the  east  line  of  the  township  "to 
and  into"  the  city,  it  was  held  that  the 
issue  should  be  made  upon  the  basis  of 
the  main  line  and  side  tracks  built  to 
and  into  the  city.  Atchison  etc  R.  Co. 
V.  Phillips  Co.,  25  Kan.  261. 

1.  Hodgman  v.  St.  Paul  etc.  R.  Co., 
20  Minn.  48.  See  Winona  v.  Thomp- 
son, 24  Minn.  199;  Winona  f.  Cow- 
drey,  93  U.  S.  612. 

A  substantial  compliance  is  not  suf- 
ficient, although  an  actual  compliance 
would  have  been  impracticable.  Vir- 
ginia etc.  R.  Co.  V.  Lyon  Co.,  6  Nev. 

2.  Hodgman  v.  Chicago  etc.  R.  Co., 
23  Minn.  153. 

A  condition  that  the  road  shall  be 
"built  of   standard   gauge,   and    com- 


pleted as  first  class,  and  in  operation  by 
lease  or  otherwise,"  is  complied  with 
by  having  the  road  completed  and  in 
operation  in  such  a  manner  that  it 
could  be  properly  and  regularly  used. 
Southern  etc.  R.  Co.  X".  Towner  (Kan.), 
26  Am.  &  Eng.  Corp.  Cas.  667. 

3.  State  V.  Daviess  Co.  Court,  64 
Mo.  30. 

Agreement  to  issue  bonds  under 
Minn.  Stat.  1877,  ch.  106,  §  7,  must 
have  been  arrived  at  before  the  con- 
struction of  the  road.  State  v.  Town 
of  Highland,  25  Minn.  355. 

Under  the  Spec.  Laws  1869,  ch.  34 
(Minn.),  it  was  held  that  the  bonds 
need  not  be  issued  before  the  comple- 
tion of  the  work.  The  act  clearly'  con- 
templates that  the  road  is  to  be  built 
after  the  determination  of  the  question 
as  to  the  issue  of  the  bonds  by  the  de- 
cision of  the  council  and  ratification 
by  the  people.  The  formal  execution 
and  deli\'er_y  or  disposal  of  the  bonds 
which  constituted  the  evidences  of  such 
indebtedness  were  comparatively  un- 
important matters  that  might  very 
properly  be  left,  as  thei'  were  by  the 
act,  subject  to  the  future  agreement  be- 
tween the  company  and  council.  War- 
sop  V.  Hastings,  22  Minn.  437;  State  v. 
Lake,  25  Minn.  404. 

Assurance  in  writing  by  the  officers 
of  the  road  that  the  bonds  would  not 
be  called  for  until  the  completion  of 
the  road  cannot  be  considered  as  a 
fraud  operating  to  induce  an  affirmative 
vote.     Hensley  Township  v.  People,  84 

111.  544- 

4.  Kansas  City  etc.  R.  Co.  v.  Alder- 
man, 47  Mo.  349.     See  Portage  Co.  f. 
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When  the  authority  to  subscribe  is  contained  in  the  charter  of 
the  railway  company,  which  also  provides  that  the  road  shall  be 
completed  within  a  certain  time,  the  right  to  subscribe  does  not 
expire  at  the  expiration  of  that  time ;  and  if  the  legislature 
extends  the  time  for  completion,  the  authority  is  also  extended.-' 

{g)  Location  of  Road. — The  prior  location  of  the  road  may 
be  made  a  condition  precedent  to  the  submission  of  the  question 
of  subscription  to  the  vote  of  the  people.^ 

A  breach  of  a  condition  that  the  road  shall  be  built  on  a 
certain  route  will  work  a  forfeiture  of  the  right  to  the  aid, 
and  bonds  issued  without  such  compliance  are  without  authority 
of  law.^ 


Wisconsin  etc.  R.  Co.,  121   Mass.  460; 
People  V.  Hold^n,  82  111.  93. 

1.  Com.  V.  Pittsburgh,  41  Pa.  St.  279. 

Suspension  of  Work  on  a  Road  for 
Nearly  Four  Years  Will  Not  Work  a  For- 
feiture of  Aid. — Merrill  -u.  Welsher,  50 
Iowa  61. 

Under  Certain  Statutes. — Ind.  Rev. 
Stat.  1876,  p.  740,  ij  18,  which  provides 
that  if  a  railroad  company  shall  fail  to 
complete  its  road  through  a  town 
within  three  years  from  the  levy  of  a 
special  tax  in  aid  of  it,  said  company 
shall  forfeit' all  right  to  said  tax,  unless 
the  county  commissioners  allow  further 
tijne,  not  to  exceed  one  year,  to  com-' 
plete  the  road,  is  repealed  b}'  Ind.  acts 
1S73,  pp.  184,  1S5,  §  z,  which  vests  in 
the  comiTiissioners  discretionary  power 
of  acting  or  not.  in  such  a  case,  upon 
the  application  of  twenty-five  freehold- 
ers of  the  county.  Wilson  v.  Hamilton 
Co.  Commrs.,  68  Ind.  507. 

The  provisions  of  Ind.  act  of  May 
I2th,  i86g,  and  act  of  December  24th, 
1872,  forfeiting  the  rights  of  aid  to  a 
railroad  which  has  failed  of  comple- 
tion within  three  3'ears  after  levy  of 
special  tax,  apply  only  in  cases  of  do- 
nation, not  where  stock  has  been  sub- 
scribed; nor  where  a  part  of  the  tax 
levied  has  been  collected  and  received 
by  the  company.  Tipton  Co.  Commrs. 
V.  Indianapolis  etc.  R.  Co.,  89  Ind.  loi. 

Ind.  Rev.  Stat.  1881,  §  4062,  provid- 
ing for  an  absolute  forfeiture  of  an  ap- 
propriation to  a  railroad  company  if  it 
should  fail  to  complete  its  road  in  three 
years  from  the  levying  of  the  tax,  re- 
pealed by  Ind.  acts  1873,  P-  ^^4^  ^^^ 
Ind.  Rev.  Stat.  1881,  §  4069,  providing 
that  if  the  company  have  not  expended 
on  its  road  within  five  years  after  the 
tax  has  been  placed  on  the  duplicate  an 
amount  equal  to  the  tax,  the  county 
commissioners  may  cancel   the   appro- 


priation in  their  discretion,  on  the  ap- 
plication of  twenty-five  freeholders  of 
the  county.  Sellers  v.  Beaver,  97  Ind. 
III. 

That  part  of  Ind.  act  of  1869  which 
forfeits  the  right  of  a  railroad  company 
to  a  donation,  if  it  fails  to  complete  itg. 
road  within  four  years,  was  repealed  by 
Ind.  act  of  January  30th,  1873,  provid- 
ing for  a  forfeiture  only  after  the  taking 
of  the  steps  therein  specified.  Marion 
Co.  Commrs.  v.  Center  Township,  105, 
Ind.  422. 

A  railroad  company  does  not  forfeit 
its  right  to  a  township  donation  by  a 
failure  to  complete  its  road  within  the 
time  prescribed,  where  the  prescribed 
expenditure  has  been  made  within  the 
township  limits.  Nor  can  the  collec- 
tion of  a  special  tax  to  pay  the  dona-  , 
tion  be  enjoined,  unless  the  county 
commissioners  have  declared  a  forfeit- 
ure.    Nixon   V.  Campbell,  106  Ind.  47. 

2.  Cass  Co.  7'.  Jordan,  95  U.  S.  373; 
Treadwellf.  Hancock  Co.,  11  Ohio  St. 
183;  In  ;-e  Strafford  etc.  R.  Co.,  38  Q. 
B.  (N.  C.)  112. 

When  popular  vote  may  be  taken  be- 
fore the  location  of  the  road,  see 
Louisville  etc.  Co.  -v.  Davidson,  i 
Sneed  (Tenn.)  637. 

3.  Stockton  etc.  R.  Co.  v.  Stockton,. 
51  Cal.  328;  Virginia  etc.  R.  Co.  w.  Lj'on 
Co.,  6  Nev.  68;  State  v.  Davies  Co. 
Court,  64  Mo.  30;  Parker  v.  Smith,  3 
111.  App.  356.  See  Portage  Co.  v.  Wis- 
consin etc.  R.  Co.,  121  Mass.  460. 

In  the  State  courts  a  strict  compli- 
ance with  this  provision  is  required. 
Thus,  a  condition  to  construct  a  road 
within  1,200  feet  of  a  mill  was  held 
not  complied  with  by  constructing  it 
to  withifi  2,000  feet.  Virginia  etc.  R. 
Co.  V.  Lyon  Co.,  6  Nev.  68;  Aurora  v. 
West,  22  Ind.  88. 

But  the  federal  courts  are  more  lib- 
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But  the  objection  must  be  made  before  the  bonds  are  issued 
and  sold  to  bona  fide  holders  without  notice.^ 

20.  Bona  Fide  Holders — {a)  Who  Are  Suck. — A  bona  fide  holder 


eral,  a  fraction  of  a  mile  being  disre- 
garded. Johnson  Co.  v.  Thayer,  94  U. 
S.  631. 

In  Purdy  v.  Lansing,  128  U.  S.  557, 
Mr.  Justice  Harlax  said:  "In Purdy 
V.  Lansing,  20  Blatchf  (U.  S.)  278,  2S6, 
involving  substantially  the  same  ques- 
tions as  are  here  presented,  and  in 
which  case  it  became  necessary  to  in- 
terpret the  above  statute  (i  Laws  N. 
Y.  1871,  586,  ch.  298),  it  was  said: 
"Moreover,  there  is  an  inherent  defect 
in  the  fact  that  the  company  never,  by 
any  action  of  its  directors  or  other- 
wise, designated  all  the  counties  through 
which  the  road  was  to  pass.  Under  the 
act  of  1871,  the  whole  extension  or 
branch  must  be  located  before  the 
bonds  of  the  town  can  be  issued.  It  is 
not  enough  that  a  location  be  made 
through  a  particular  county.  So  that 
even  though  the  maps  filed  could  be 
regarded  as  a  location  of  so  much  of 
the  western  extension  as  was  to  pass 
through  Tompkins  county,  there  would 
be  no  authority  for  issuing  the  bonds  until 
the  whole  extension  or  branch  could  be 
located.  The  board  of  directors  must, 
in  some  waj',  adopt  an  entire  route  as 
feasible  and  favorable  before  the  town 
bonds  can  be  issued.  This  seems  to 
have  been  the  view  of  the  court  of  ap- 
peals of  New  York  in  People  v.  Mor- 
gan,  S5  N.  Y.  587." 

These  views  were  in  accordance  with 
the  previous  decisions  by  the  same 
court  in  Mellen  v.  Lansing,  19  Blatchf. 
(U.  S.)  512;  II  Fed.  Rep.  829,  which 
were  reaffirmed  in  Thomas  v.  Lansing, 
21  Blatchf.  (U.  S.)  119. 

In  Wilson  Co.  v.  First  Nat.  Bank, 
103  U.  S.  770,  it  was  held,  in  the  matter 
of  certain  subscriptions  made  by  Wil- 
son County,  Tenn.,  for  the  stock  of  the 
Tenn.  &  P.  R.  Co.,  that  it  was  not  nec- 
essary' to  the  validity  of  the  popular 
election  ordered  and  held  on  the  ques- 
tion of  the  subscription  that  there 
should  have  been  a  final  and  definite 
survey  and  location  of  the  entire  line 
of  the  road;  all  that  was  necessary  was 
a  substantial  location,  designating  the 
termini  and  general  directionof  the  road, 
and  an  estimate  of  the  cost  of  construc- 
tion. 

Where  a  portion  of  the  bonds  were 

issued,   and    thereafter  the  location   of 

♦  the  road  was  changed,   the  delivery  of 


the  remaining  bonds  was  restrained. 
Allen  7'.  .\dams  Co.,  76  111.  loi. 

Under  Tenn.  Code,  survey-  and  loca- 
tion of  entire  line  of  road  is  necessary 
before  the  election  is  held.  Winston  -u. 
Tennessee  R.  Co.,  i  Baxt.  (Tenn.)  60. 
Where  the  prior  location  is  not  made  a 
condition  precedent,  it  is  sufficient  if 
the  proposed  route  is  described  in  gen- 
eral terms.  Johnson  Co.  v.  Thayer,  94 
U.  S.  631;  Callaway  Co.  v.  Foster,  93 
U.  S.  567. 

Where,  by  the  terms  of  a  county's 
subscription  in  aid  of  a  railway  com- 
pany, the  permanent  location  of  the 
road  by  a  certain  route  is  an  indispen- 
sable prerequisite  to  the  delivery  of  the 
first  ten  per  cent,  of  the  countj'  bonds, 
and  the  company  presents  and  certifies 
to  the  permanent  location  of  their  road 
as  contemplated  in  the  conditions  of 
the  subscription,  and  on  the  faith  of  it 
obtains  ten  per  cent,  of  the  bonds, 
this  as  against  the  right  of  the  com- 
pany to  demand  the  remaining  bonds 
will  be  taken  as  the  perinanent  loca- 
tion of  the  road;  and  if  the  company 
afterwards  relocates  their  road  upon  a 
materially  different  route,  they  have  no 
claim  for  the  delivery  of  the  remaining 
bonds,  not  having  performed  the  con- 
ditions on  which  the  subscription  was 
dependent.  Alley  v.  Adams  Co.,  76 
111.  lOI. 

The  company  is  estopped  by  its  re- 
ceipt of  the  bonds  from  denying  that 
the  location  was  permanent. 

1.  Missouri  etc.  R.  Co.  v.  Fort  Scott, 
15  Kan.  435;  State  v.  Van  Home,  7  Ohio 
St.  327. 

After  the  aid  has  been  voted,  the  mu- 
nicipality may  authorize  a  partial  di- 
vergence from  the  proposed  line. 
Coleman  v.  Marvin,  50  Cal.  493.  Or 
the  legislature  may  authorize  a  change 
of  termination.  Com.  i).  Pittsburgh,  41 
Pa.  St.  278. 

May  Prevent  Construction  of  Branch 
Line,  When. — Platteville  v.  Galena  etc. 
R.  Co.,  43  Wis.  493. 

The  survey  of  a  line  of  road  before 
the  tax  to  aid  in  the  construction  is 
voted,  is  not  a  representation  by  the 
company  that  the  location  will  not  be 
changed,  and  the  taxpayer  has  no 
right  to  rely  upon  it.  Merrill  v. 
Welsher,  50  Iowa  61. 

There  is  nothing  in  the  Ind.  Stat,  (i 
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of  municipal  bonds  must  be  a  purchaser  for  value  without  notice 
or  the  successor  of  one  who  was.^ 

A  purchaser  for  value  from  a  bona  fide  holder  is  entitled  to  all 
the  rights  of  such  holder,  although  the  purchaser  had  notice  of 
existing   equities.^ 


Ind.  Rev.  Stat.  1876,  p.  736)  which  re- 
quires that  the  money  appropriated 
under  it  in  aid  of  railroads  shall  be 
expended  in  the  township.  Brocaw  v. 
Gibson  Co.,  73  Ind.  543. 

Line  must  be  designated  through 
counties  before  bonds  can  be  legally  is- 
sued. Purdy  V.  Lansing,  128  U.  S. 
557;  Mellen  v.  Lansing,  20  Blatchf.  (U. 
S.)  278,  286;  II  Fed.  Rep.  828;  19 
Blatchf.  (U.  S.)  512;  II  Fed.  Rep.  820; 
Thomas  v.  Lansing,  21  Blatchf  (U.  S.) 
119;  i4Fed.  Rep.  618;  People  v.  Morgan, 
55  N.  Y.  587. 

Where  the  charter  fixed  the  termini 
of  a  road,  and  provided  that  counties 
through  which  the  road  might  run 
might  subscribe  for  its  stock,  and  name 
certain  persons  as  commissioners  to  re- 
ceive subscriptions  and  organize  the 
corporation,  it  was  held  that  the  sub- 
scriptions were  to  be  made  before  the 
organization  and  location  of  the  road. 
Woods  V.  Lawrence  Co.,  i  Black  (U. 
S.)  386. 

The  provisions  of  the  Tenn.  Code,  § 
1 144,  requiring  designation  of  the  ter- 
mini, and  general  direction  of  a  rail- 
road when  application  is  made  for  an 
election,  are  mandatory.  "The  directions 
are  of  the  essence  of  the  thing  to  be 
done."  Winston  t'.  Tennessee  etc.  R. 
Co.,  I  Baxt.  (Tenn.)  60. 

Filing  Plans  of  Boad. — The  failure  to 
comply  with  a  provision  of  the  statute 
requiring  the  filing  of  certain  plans  be- 
fore the  issuing  of  bonds,  is  fatal  to  an 
application  to  compel  the  issue  of  the 
same.  In  re  Stratford  etc.  R.  Co.,  38 
U.  C.  Q^B.  112. 

Time  Within  WMcU  Subscription  Must 
be  Made. — When  the  statutes  require,  as 
a  condition  precedent,  that  a  subscrip- 
tion be  made  within  a  certain  time, 
bonds  issued  in  pursuance  at  that  time 
are  void.  People  v.  Town  of  Granville, 
104  111.  285. 

Scope  of  Vote  Too  Great. — Where  a 
town  was  authorized  to  vote  a  sub- 
scription to  the  stock  of  a  railway  com- 
pany, whose  road  should  lead  to  it  or 
from  it,  a  vote  was  held  on  the  ques- 
tion for  or  against  the  appropriation  of 
a  certain  amount,  which  carried,  and 
under  which  the  authorities  subscribed 


the  sum  named  to  the  stock  of  the  com- 
pany. It  was  held  that,  although  the 
scope  of  the  vote  was  larger  than  was 
authorized  as  justifying  a  donation,  yet 
as  the  sum  voted  was  appropriated  as  a 
subscription  to  the  stock,  it  should  be 
sustained.     Decker   v.  Hughes,  68  111. 

33- 

Material  variance  between  the  propo- 
sition submitted  to  the  voters  at  an 
election  and  authority  by  statute,  as  in 
the  rate  of  interest,  vitiates  the  pro- 
ceedings. Cairo  etc.  R.  Co.  v.  Sparta, 
77  111.  505. 

In  the  Nev.  Bank  v.  Steinmitz,  64 
Cal.  301,  it  was  held  that  when  au- 
thority had  been  given  by  a  vote  to 
issue  bonds  in  aid  of  a  railroad  to  a 
certain  amount  for  every  mile  of  road 
actuallj'  constructed,  the  issue  of 
bonds  to  an  amount  corresponding 
with  the  number  of  miles  of  road 
actually  completed  was  not  in  excess  of 
power,  although  the  proposition  sub- 
mitted a  vote  upon  specified  termini  of 
the  road,  and  only  a  portion  of  the  line 
was  completed. 

Conditions  that  Manner  of  Issue  Shall 
he  Declared  hy  Resolution. — Where  the 
legislature  authorizes  a  municipal  cor- 
poration to  issue  bonds  "at  such  time 
or  times  as  the  board  of  trustees  may 
direct,"  bonds  issued  without  the  pas- 
sage of  a  resolution  authorizing  their 
issue  are  void.  McCoy  v.  Briant,  53 
Cal.  247. 

Corporation  Must  be  in  Existence. — A 
subscription  to  stocks  of  a  railroad  cor- 
poration before  the  articles  of  associa- 
tion are  filed  is  void.  Rubey  v.  Shain, 
54  Mo.  207. 

Not  to  he  Sold  Below  Par. — The  mu- 
nicipality may  make  it  a  condition  that 
bonds  shall  not  be  sold  below  par.  Com. 
V.  Allegheny  Co.,  32  Pa.  St.  218;  Arm- 
strong Co.  V.  Brinton,  47  Pa.  St.  367; 
Omaha  Nat.  Bank  v.  Omaha,  15  Nev. 
333;  Newark  v.  Elliott,  5  Ohio  St.  114. 

1.  McClure  v.  Oxford  Township,  94 
U.  S.  429. 

2.  Cromwell  v.  Sac.  Co.,  96  U.S.  51; 
SuflFolk  Sav.  Bank  v.  Boston,  149  Mass. 
364;  s.  c,  26  Am.  &  Eng.  Corp.  Cas. 
569;  Lynchburg  v.  Slaughter,  75  Va. 
57.     See  Cass  Co.  v.  Green,  66  Mo.  498. 
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The  doctrine  of  lis  pendens  has  no  application  to  such  securities, 
and  a  purchaser  is  not  affected  with  constructive  notice  by  an 
action  pending  to  test  the  validity  of  the  bonds. ^ 

A  temporary  injunction,  afterwards  made  permanent,  restrain- 
ing municipal  officers  from  issuing  municipal  bonds,  does  not 
estop  a  bona  fide  holder  for  value  who  was  not  a  party  to  the  suit 
from  maintaining  an  action  on  bonds  issued  after  the  granting  of 
the  injunction.^  But  a  purchaser  of  overdue  bonds,  after  a  judg- 
ment is  rendered  that  such  bonds  are  void,  is  bound  by  the  judg- 
ment.* 

One  who  takes  bonds  in  pledge  to  secure  payrhent  of  a  debt  is 
a  purchaser  for  value. ■*  So,  one  who  gives  notes  for  them  ;•'  or 
takes  them  in  payment  of  an  antecedent  debt.**     Such  a  holder 


1.  Olcott  V.  Fond  du  Lac  Co.,  i6 
Wall.  (U.  S.)  678;  National  Bank  of 
Washington  v.  Texas,  20  Wall.  (U.  S.) 
72;  Warren  Co.  v.  Marcy,  97  U.  S.  96; 
Warren  Co.  v.  Post,  97  U.  S.  no; 
Warren  Co.  v.  Portsmouth  Sav. 
Bank,  97  U.  S.  no;  Orleans  v. 
Piatt,  99  U.  S.  676;  Cass  Co.  v. 
Gillett,  100  U.  S.  585;  Winston  v. 
Westfeldt,  22  Ala.  760;  Mims  v.  West, 
38  Ga.  18;  s.  c,  9^  Am.  Dec.  379; 
Leitch  V.  Wells,  48  N.  Y.  586;  Stone 
■V.  Elliott,  II  Ohio  St.  252;  Keiffer  v. 
Ehler,  18  Pa.  St.  38S;  Durant  v.  Iowa 
Co.,  I  Woolw.  (U.  S.)  69. 

The  pendency  of  a  suit  relating  to 
the  validity  of  negotiable  paper  not  yet 
due,  is  not  constructive  notice  to  pur- 
chasers before  maturity.  Enfield  v. 
Jordon,  iig  U.  S.  6S0;  Scotland  Co.  v. 
Hill,  132  U.  S.  107. 

2.  Carroll  Co.  v.  Smith,  1 1 1  U.  S.  556. 

3.  Louis  V.  Brown  Township,  109  U. 
S.  162. 

In  Scotland  Co.  v.  Hill,  132  U.  S. 
107,  it  was  held  that  bonds  invalid  be- 
tween original  parties  for  irregularities 
are  valid  in  the  hands  of  bona  fide 
holders  without  knowledge,  and  remain 
valid  when  acquired  by  another  pur- 
chaser for  value  who  was  no  part}'  to 
the  irregularities,  but  who,  at  the  time 
■of  the  purchase,  had  knowledge  of  the 
infirmity  and  of  a  pending  suit.  Said 
Mr.  Justice  Harlan:  "The  princi- 
ples of  law  hy  which  this  question  must 
lie  determined  are  well  settled.  In 
Douglass  Co.  V.  Bolles,  94  U.  S.  104, 
which  involved  the  rights  of  parties 
■claiming  to  be  hona  fide  holders  of  cer- 
tain municipal  bonds  issued  to  a  rail- 
road corporation,  and  by  it  passed  to 
the  contractor  who  built  its  track,  the 
court,  after  observing  that  the  plaintiflFs 
could  call  to  their  aid  the  fact  that  their 


predecessors  in  ownership  were  hona 
fide  pui'chasers,  said:  'And  still  more 
the  contractor  for  building  the  railroad 
received  the  bonds  from  the  county  for 
his  work,  either  in  whole  or  in  part,  af- 
ter his  work  had  been  completed. 
There  is  no  pretence  that  he  had  notice 
of  an3'thing  that  should  have  made  him 
doubt  their  validity.  Why  was  he  not 
a  hona  fide  holder  for  value  .^  The  law 
is  undoubted  that  any  person  succeed- 
ing him  in  the  ownership  of  the  bonds 
is  entitled  to  stand  upon  his  rights.'  " 
Porter  v.  Pittsburgh  etc.  Steel  Co.,  122 
U.  S.  267,  283;  JSIontclair  v.  Ramsdell, 
107  U.  S.  147,  159;  Roberts  v.  Lane,  64 
.Me.  108,  in;  s.  c,  18  Am.  Rep.  242; 
Mornyer  v.  Cooper,  35  Iowa  257,  260; 
Bost  V.  Bender,  25  Mich.  515. 

Evidence  Necessary  to  Show  that 
Holder  Is  a  Bona  Fide  Holder — Bonds 
Which  Have  Been  Fraudulently  Issued. 
— See  Cass  Co.  v.  Green,  66  Mo.  498. 
Not  affected  by  fraud  in  obtaining  issue 
of  bonds.  Maxcy  v.  Williams  Co.,  72 
111.  207. 

The  fact  that  illegal  votes  are  cast 
at  an  election  does  not  affect  the  rights 
oi  3.hona  fide\\o\&zr.  State  w.  Sander- 
son, 54  Mo.  203;  Rubey  v.  Shain,  54 
Mo.  207. 

A  purchaser  of  county  bonds  issued 
under  the  two-mile  road  improvement 
statute,  who  has  no  actual  knowledge 
of  any  defects  in  their  execution,  is  not 
bound  to  look  beyond  the  finding  and 
record  of  the  commissioners  for  the 
purpose  of  ascertaining  whether  con- 
ditions precedent  to  their  execution 
have  been  complied  with.  State  v. 
Commissioners,  37  Ohio  St.  526. 

4.  Allen  V.  Dallas  etc.  R.  Co.,  3 
Woods  (U.  S.)  316. 

5.  Orleans  v.  Piatt,  99  U.  S.  676. 

6.  Foote  V.  Hancock,  15  Blatchf.  (U. 
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may  recover  the  full  face  value  of  bonds,  although  he  purchased 
them  for  less  than  par.i  The  innocent  purchaser  of  stolen  bonds 
may  be  entitled  to  the  rights  of  a  bona  fide  holder.^ 

A  purchaser  is  chargeable  with  notice  of  what  appears  on  the  face 
of  the  instrument.^  He  cannot  be  an  innocent  purchasef  where 
constructive  notice  will  be  imphed.  He  is  bound  to  take  notice 
of  the  provisions  of  the  constitution  and  of  general  laws  relating 
to  the  powers  of  municipalities,  and  of  the  terms  of  the  statute 
under  which  the  particular  bonds  are  issued.* 

The  holder  is  not  entitled  to  protection  if  the  act  is  uncon- 
stitutional.^ Where  the  bonds  have  reference  on  their  face  to 
the  extent  of  the  authority  under  which  they  are  issued,  the- 
purchaser  is  bound  to  take  notice  of  the  extent  of  the  power.® 


S.)  343;  Mobile  Sav.  Bank  v.  Oktibbeha 
Co.,  24  Fed  Rep.  no.  See  Atchison  tj. 
Butcher,  3  Kan   104. 

1.  Cromwell  v.  Sac.  Co.,  96  U.  S.  51; 
Nat.  Bank  of  Michigan  v.  Green,  33 
Iowa  140;  Lay  v.  Wissman,  36  Iowa 
305;  Chicopee  Bank  v.  Chapin,  8  Mete. 
(Mass.)  40;  Stoddard  v.  Kimball,  6 
Cush.  (Mass.)  469;  Fowler  v.  Strick- 
land, 107  Mass.  552;  Park  Bank  v. 
Watson,  42  N.  Y.  490;  s.  c,  i  Am. 
Rep.  573;  Williams  v.  Srriith,  2  Hill 
(N.  Y.)  301. 

2.  Gilbough  V.  Norfolk  etc.  P-.  Co.,  i 
Hughes  (U.  S.)  410;  Planters'  Associa- 
tion V.  Avigno,  28  La.  An.  552;  Eliza- 
beth V.  Force,  29  N.  J.  L.  587;  Battles  ' 
V.  Laudenslager,  84  Pa.  St.  446. 

3.  Brown  v.  Bon  Homme  Co.  (S. 
Dak.)  46  N.  W.  Rep.  173,176. 

,4.  Knox  Co.  V.  Aspinwall,  21  How. 
(U.  S.)  539;  Johnson  Co.  -v.  January, 
94  U.  S.  202;  McClure  -v.  Oxford 
Township,  94  U.  S.  429;  Ogden  v. 
Daviess  Co.,  102  U.  S.  634;  Northern 
Bank  v.  Porter,  1 10  U.  S.  608;  Hayes  v. 
Holly  'Springs,  114  U.  S.  120;  Mer- 
chants' etc.   Bank   v.  Bergen,  115  U.  S. 

384- 

To  be  a  bona  fide  holder  one  must  be 
himself  a  purchaser  for  value  without 
notice,  or  the  successor  of  one  who  was. 
Every  man  is  chargeable  with  notice  of 
that  which  the  law-  requires  him  to 
know,  and  of  that  which,  after  being 
put  upon  enquiry,  he  might  have  ascer- 
tained by  the  exercise  of  reasonable 
diligence.  Every  dealer  in  municipal 
bonds  which,  upon  their  face,  refer  to 
the  statute  under  which  they  are  issued, 
is  bound  to  take  notice  of  the  statute 
and  of  all  its  requirements.  McClure 
V.  Oxford  Township,  94  U.  S.  429,  per 
Chief.  Justice    Waite:      National 
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Bank  of  the  Republic  v.  St.  Joseph,  31 
Fed.  Rep.  216. 

One  who  purchases  bonds  issued  in, 
violation  of  law  is  not  an  innocent  pur- 
chaser. Pana  v.  Lippincott,  2  III  App. 
466. 

5.  Harshman  v.  Bates  Co.,  92  U.  S. 
569;  s.  c,  3  Dill.  (U.  S.)  150;  Lamoille 
Valley  etc.  Co.  v.  Fairljeld,  Ji  Vt.  2157. 

If  the  facts  recited  in  the  bonds  are 
sufficient  to  put  the  purchaser  on  en- 
quiry, he  must  take  notice  of  what  he 
could  have  discovered  by  due  diligence. 
Bates  Co.  v.  Winters,  97  U.  S.  85;  Mc- 
Clure V.  Oxford  Township,  94  U.  S. 
429;  Harshman  v.  Bates  Co.,  92  U.  S. 
569;  George  v.  Oxford  Township,  ib 
Kan.  72;  Mygatt  v.  Green  Bay,  i  Biss. 
(U.  S.)  292. 

6.  Aurora  v.  West,  22  Ind.  88;  s.  c, 
85  Am.  Dec.  413.  In  Gilson  v.  Day- 
ton, 123  U.  S.  59,  it  appears  on  the  face . 
of  the  bonds  sued  on  in  this  case  that 
they  were  issued  under  a  special  act  of 
Feb.  18,  1859,  which  was  held  void  in 
Post  -0.  Kendall  Co.,  105  U.  S.  667,  and 
not  under  the  general  law  of  March 
6th,  1867.  The  judgment  dismissing  the,- 
action  was  coniirmed. 

Constructive  Notice  by  Records. — A 
bona  fide  purchaser  of  bonds  need  not  go- 
beyond  the  records  of  the  corporation- 
The  record  of  the  proceedings  result- 
ing in  the  issue  of  the  bonds  is  conclu- 
sive between  the  purchaser  and  the  cor- 
poration. First  Nat.  Bank  v.  Town  of 
Concord,  50  Vt.  257. 

A  purchaser  is  not  obliged  to  take 
notice  of  conditions  contained  in  rec- 
ords of  the  railroad  company.  Town 
of  Eagle  V.  Kohn,  84  111.  292. 

Where  bonds  purporting  to  have 
been  issued  by  a  county  contain  no  re- 
citals of  an  election  or  proceedings  and 
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The  mere  presence  of  overdue  coupons  on  the  bond  is  not  gen- 
erally held  evidence  sufficient  to  charge  the  purchaser  with  notice.^ 

Where  the  bond  provides  that  a  default  in  the  payment  of  in- 
terest shall  render  the  bond  due  and  payable,  unpaid  coupons  are 
notice  that  the  whole  amount  of  the  bond  is  due.^ 

{b)  Defence  Available  Against  a  Bona  Fide  Holder  for  Value. — 
Want  of  power  to  issue  the  securities  is  the  only  defence  which 
can  be  set  up  against  a  bona  fide  holder  for  value  before  maturity, 
without  notice  either  actual  or  constructive. 

. "  Bonds  payable  to  bearer,  issued  by  a  municipal  corporation 
.  .  .  if  issued  in  pursuance  of  a  power  conferred  by  the  legis- 
lature, are  valid  commercial  instruments,  but  if  issued  by  stich  a 


order  of  the  county  board,  but  are 
naked  promises  to  pay,  every  holder 
and  purchaser  is  bound  by  notice  of 
whatever  appears  upon  the  face  of  the 
county  records.  Lewis  v.  Bourbon  Co., 
12  Kan.  i86.  A  bona  fide  holder  is 
chargeable  with  knowledge  only  of 
the  law  authorizing  their  issue.  San 
Antonio  v.  Lane,  32  Tex.  405. 

In  Suffolk  Sav.  Bank  v.  Boston,  149 
Mass.  364;  26  Am.  &  Eng.  Corp.  Cas. 
569,  a  city  treasurer  who  was  authorized 
to  sell  bonds  which  contained  an  un- 
conditional promise  to  pay  in  thirty 
years,  made  a  contract  with  certain 
bankers  to  sell  the  bonds,  and  stipulated 
that  a  certain  proportion  of  them 
should  be  redeemed  yearly,  and  it  was 
held  that  purchasers  in  good  faith  with- 
out notice  of  the  stipulation  for  re- 
demption was  not  bound  thereby,  and 
could  enforce  the  bonds  against  the 
municipality  according  to  their  tenor. 
"Xor  can  it  be  claimed,"  said  Morton, 
C.  J.,  "that  they  had  any  constructive 
notice  of  it.  It  is  true,  as  stated  by 
Chief  Justice  Waite,  in  McClure  v. 
Oxford  Township,  94  U.  S.  429,  that 
'every  dealer  in  municipal  bonds,  which 
upon  their  face  refer  to  a  statute  under 
which  they  are  issued,  is  bound  to  take 
notice  of  the  statute,  and  of  all  its  re- 
quirements.' He  must  see  at  his  peril 
that  the  bonds  are  legally  issued.  Any 
purchaser  of  the  bonds  in  question,, if 
he  examined  the  records  of  the  city, 
would  see  that  the  city  treasurer  had 
full  authority  to  issue  the  bonds  in  the 
form  in  which  they  were  issued.  We 
do  not  think  that  he  was  bound  in  the 
exercise  of  reasonable  diligence  to  go 
further,  and  look  for  an  independent 
private  agreement  which  is  unusual, 
and  which  he  has  no  reason  to  suppose 
exists."      The  fact  that  such  an  agree- 


ment exists^  and  is  entered  on  the  rec- 
ords of  the  comjfiittee  on  finance  can- 
not justly  be  held  to  be  constructive  no- 
tice to  him." 

Where  a  statute  requires  a  certain 
affidavit  to  be  filed,  the  absence  of  such 
affidavit  is  sufficient  to  put  a  purchaser 
upon  enquiry.  Veeder  t.  Lima,  19 
Wis.  280. 

\.  Cromwell  v.  Sac.  Co.,  96  U.  S. 
58;  Miller  v.  Berlen,  13  Blatchf.  (U.  S.) 
245;  Rouede  v.  Jersey  City,  18  Fed. 
Rep.  719;  Gilbough  v.  Norfolk  etc.  Co. 
I  Hughes  (U.  S.)  410;  State  v.  Cobb, 
64  Ala.  127;  National  Bank  v.  Kirby, 
loS  Mass.  497;  Boss  f.  Hewitt,  15  Wis. 
260.  Contra^  First  Nat.  Bank  v.  Scott, 
14  Minn.  77;  s.  u.,  100  Am.  Dec,  note. 

2.  Mayor  etc.  of  Griffin  v.  City  Bank 
of  Macon,  58  Ga.  584.  Sufficient  to  put 
purchaser  on  enquiry.  Parsons  v. 
Jackson,  99X7.  S.  434;  Indiana  etc.  R. 
Co.  V.  Sprague,  103  U.  S.  756.  Crow 
V.  Oxford  Township,  119  U.  S.  215,  was  a 
suit  on  bonds  of  the  same  issue  as  those 
adjudged  to  be  invalid  in  McClure  v. 
Oxford  Township,  94  U.  S.  429.  It 
was  sought  to  uphold  the  bonds  as  is- 
sued under  the  general  act  of  Kansas 
March  2nd,  1872,  ch.  68,  the  bonds  pur- 
porting on  their  face  to  have  been  is- 
sued under  a  special  act  of  March  ist, 
1872,  ch.  168.  As  the  general  act  re- 
quired certain  special  proceedings  to  be 
taken  before  the  bonds  could  be  legally 
issued,  and  the  township  records  showed 
that  these  special  proceedings  were  not 
taken,  and  that  all  that  was  done  was 
done  under  the  special  act,  the  possi- 
bility that  the  bonds  were  issued  under 
the  general  law  was  excluded,  and  the 
recitals  in  the  bonds  could  not  aid  the 
plaintiff.  Case  distinguished_  from 
Johnson  Co.  v.  January,  94  U.  S.  202, 
and  Anderson  Co.  I'.  Beal,  113  U.  S.227. 
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corporation  which  possesses  no  power  from  the  legislature,  they 
are  invalid,  even  in  the  hands  of  innocent  holders."^ 

There'  can  be  no  estoppel  in  favor  of  bona  fide  holders  where 
there  is  an  entire  absence  of  power.^ 

21.  Estoppel — (a)  No  Estoppel  Before  Issue  of  Bonds. — Estop- 
pel has  no  place  in  cases  arising  before  the  issue  of  the 
bonds.* 

{p)  No  Estoppel  to  Deny  Authority  of  Officers. — Purchasers 
of  municipal  securities  must  take  the  risk  of  the  genuineness 
of  the  signatures  of  the  ofificers  who  execute  the  paper,  and 
this  includes  not  only  the  genuineness  of  the  signature  but  the 
official  character  of  the  officers.*  Recitals  made  by  unauthorized 
official  work  no  estoppel.^ 


1.  St.  Joseph  Township  v,  Rogers, 
i6  Wall.  (U.  S.)  644,  659,  per  Clifford, 
J.;  Black  v.  Cohen,  52  Ga.  621;  Oubre 
V.  Donaldsville,  33-La.  An.  3S6;  State 
t).  Montgomery,  74  Ala.  226;  Mt.  Ver- 
non V.  Hovey,  53  Ind.  563.  Contra, 
Madison  Co.  z'.  Brown,  28  Ind.  i6i. 

2.  Force  v.  Town  of  Batavia,  61  111. 
100;  Bissell  t'.  Kankakee,  64  111.  249;  s.  c, 

21  Am.  Rep.  554;  Town  of  Middleport  t;. 
^Etna  L.  Ins.  Co.,  82  111.  562;  Williams 
V.  Roberts,  88  111.  13;  Lippincott  v. 
Pana,  92  111.  24;  Gaddis  v.  Richland 
Co.,  92  111.  119;  Town  of  Douglas  v. 
Niantic  Sav.  Bank,  97  111.  228;  Schuy- 
ler V.  Farwell,  25  111.  181 ;  Marshall  Co. 
V.  Cook  Co.,  38  in.  48;  Sykes  v.  Colum- 
"bus,  ^5  Miss.  115;  Williams  v.  Keokuk, 
44  Iowa  88;  Aspinwall  v.  Daviess  Co., 

22  How.  (U.  S.)  364;  Marsh  v.  Fulton 
Co.,  10  Wall.  (U.  S.)  676;  Loan  Asso- 
ciation V.  Topeka,  20  Wall.  (U.  S.)  655; 
Lamville  Valle^v  etc.  R.  Co.  v.  Fairfield, 
51  Vt.  257;  Lewis  V.  Bourbon  Co.,  12 
Kan.  186;  Belo  v.  Forsythe  Co.,  76  N. 
Car.  489;  State  v.  Green  Co.,  54  Mo. 

54°- 

A  bona  fide  holder  is  not  obliged   to 

look   bej'ond    the   question    of    power. 

Levington  v.  Butler,   14  Wall.  (U.   S.) 

283;    Flagg  V.    Palmyra,   33  Mo.  440; 

Burr  V.  Chariton  Co.,  2   McCrar^'    (U. 

S.)  604. 

Want  of  power  is  always  a  good  de- 
fence to  an  action  on  municipal  bonds. 
Such  bonds,  issued  without  authority, 
are  absolutely  void.  This  want  of 
power  generally  arises  from  one  of  the 
following  causes: 

(i.)  Because  the  bonds  are  used  for  a 
private  and  not  for  a  public  purpose. 

(2.)  Because  the  enabling  statute  is  in 
violation  of  some  constitutional  provi- 
.sion. 


(3.)  Because  the  power  exercised  is 
different  from  that  delegated. 

(4.)  Noncompliance  with  conditions 
imposed  by  the  enabling  act. 

3.  Union  Pac.  R.  Co.  v.  Lincoln  Co., 
3  Dill.  (U.  S.)  300;  Union  Pac.  R.  Co. 
V.  Merrick  Co.,  3  Dill.  (U.  S.)  359; 
Portland  etc.  R.  Co.  v.  Hartford, '58 
Me.  23. 

4.  Merchants'  etc.  Bank  v.  Bergen 
Co.,  115  U.  S.  384;  Cowdrey  v.  Ca- 
neadea,  16  Fed.  Rep.  532. 

5.  In  Chisholm  v.  Montgomerv,  2 
Woods  (U.  S.)  584,  Mr.  Justice 
Bradley  said:  "The  plea  that  the  city 
is  estopped  by  the  act  of  its  officers,  by 
the  resolutions  of  the  city  council,  or 
by  the  negotiable  form  or  matter  in  the 
bonds  themselves,  from  denying  the 
authority  of  such  oilicers  to  pledge  the 
faith  of  the  city  in  aid  of  said  plank 
roadp,  and  to  issue  the  bonds  in  ques- 
tion, cannot  be  maintained.  Public  of- 
ficers cannot  acquire  authority  by 
declaring  that  they  have  it.  They  can- 
not thus  shut  the  mouth  of  the  public 
whom  they  represent.  The  officers  and 
agents  of  private  corporations,  entrusted 
by  them  with  the  management  of  their 
own  business  and  property,  may  estop- 
their  principals,  and  subject  them  to  the 
consequences  of  their  unauthorized  acts. 
But  the  body  politic  cannot  be  thus 
silenced  by  the  acts  or  declarations  of 
its  agents.  If  it  could  be,  unbounded 
scope  would  be  given  to  the  peculations 
and  frauds  of  public  officers.  I  hold  it 
to  be  a  sound  proposition,  that  no  mu- 
nicipal or  political  body  can  be  es- 
topped by  the  acts  or  declarations  of  its 
officers  from  denying  their  authority  to 
bind  it.  The  Floyd  Acceptances,  7 
Wall.  (U.  S.)  666.  Finally,  the  plea 
that  the  .plaintiffs  were  bona  fide  holders 
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{c)  Estoppel  by  Course  of  Dealing.  —  A  municipality  may, 
by  its  course  of  dealing,  be  estopped  to  interpose  the  defence  of 
irregularity  in  the  exercise  of  its  power.  Under  such  circum- 
stances the  holder  is  entitled  to  the  same  protection  as  a  bona  fide 
holder  without  notice.* 

(d)  By  Payment  of  Interest  —  Retention  of  Consideration. — 
A  municipal  corporation  may  be  estopped  to  set  up  a  defence 
to  an  action  on  its  bonds  by  its  acts,  as  by  payment  of  interest 
on  retention  of  the  consideration  received  for  the  bonds.^ 


of  the  bonds  cannot  avail  where  the  de- 
fence is  want  of  power  to  issue  them.  Of 
this  defect  the  plaintiffs  were  bound  to 
take  notice.  Had  the  power  to  issue 
the  bonds  existed,  and  had  the  question 
been  whether  certain  preliminary  con- 
ditions had  been  complied  with,  the  plea 
might,  under  certain  conditions,  have 
been  a  good  one." 

But  where  county  officers  have,  in  re- 
peated instances,  taken  up  one  county 
bond  and  issued  another,  and  the  county 
has  ratified  the  act,  they  can  bind  the 
county  in  another  instance,  although 
they  have  no  strict  legal  authority. 
Johnson  v.  Stark  Co.,  24  111.  75. 

In  Brown  v.  Bon  Homme  Co.  (S. 
Dak.),  46  N.  W.  Rep.  173,  the  court 
said:  ''The  issuing  of  these  bonds  in- 
volved the  performance  of  important 
duties  imposed  upon  the  county  com- 
missioners, as  the  iiscal  agents  of  the 
county.that  could  only  be  performed  by 
them.  As  the  act  only  authorized  the 
commissioners  to  fund  the  outstanding 
indebtedness,  it  was  their  duty  to  as- 
certain what  that  outstanding  indebt- 
edness was,  to  provide  for  a  proper  ex- 
amination of  the  warrants  so  to  be 
funded,  and  determine  the  amount,  de- 
nomination, and  number  of  bonds  to  be 
issued;  to  require  the  treasurer  of  the 
county  to  note  such  facts  on  h;s  bond 
register  as  they  might  deem  necessary 
in  order  to  fully  protect  the  county,  and 
to  make  generally'  such  regulations  in  re- 
gard to  the  issuing  of  said  bonds  as  they 
might  deem  expedient;  and,  finally,  to 
authorize  the  issuance  of  the  bonds. 
Until  these  acts  were  done,  the  chair- 
man and  clerk  were  without  au- 
thority to  act.  Any  other  rule,  in  our 
opinion,  would  be  fraught  with  too 
much  danger  to  public  corporations. 
The  doctrine  now  established  making 
the  acts  and  recitals  of  the  duly  author- 
ized agents  of  the  county,  acting  within 
the  scope  of  their  authority,  obligatory 
upon  the  corporation,  is  sufficiently 
onerous  without  adding  to  it  a  liability 


for  acts  and  recitals  of  unauthorized 
agents.  Bank  v.  Bergen  Co.,  115  U.  S. 
384;  Whiteside  v.  United  States,  93  U.  S. 
247;  Daviess  Co.  v.  Dickinson,  117  U. 
S.  657;  Cagwin  v.  Town  of  Hancock, 
84  N.  Y.  532." 

See  Town  of  Concord  7'.  Robinson, 
121  U.  S.  165;  s.  c,  17  Am.  &  Eng. 
Corp.  Cas.  357;  Williams  c-.  Town  of 
Roberts,  88  111.  11;  Hudson  v.  Winslow, 
35  N.  J.  L.  437. 

1.  Rogers  v.  Burlington,  3  Wall.  (U. 
S.)  654,  667;  Bissell  V.  Jeffersonville,  24 
How.  (U.  S.)  2S7;  Marshall  Co.  v. 
Schenck,  5  Wall._  (U.-  S.)  772,781; 
Butler  V.  Dunham*  27  111.  474,  477; 
People  V.  Cline,  63  III.  394;  Logan  Co. 
V.  Lincoln,  Si  111.  156;  New  Haven  etc. 
R.  Co.  V.  Chatham,  42  Conn.  465; 
Gteines  v.  Franklin  Co.,  48  Mo.  167;  s. 
c,  8  Am.  Rep.  87;  State  v.  Van  Home, 
7  Ohio  St.  327,  331;  Shoemaker  v. 
Goshen  Township,  14  Ohio  St.  569, 
587;  Bennington  v.  Park,  50  Vt.  178. 
In  Marsh  v.  Fulton  Co.,  10  Wall.  (U. 
S.)  676,  it  was  held  that  bonds  would 
not  be  ratified,  where  they  were  issued 
without  the  sanction  of  a  popular  vote, 
by  act  of  county  officers,  by  appointing 
agents  to  participate  in  the  corporate 
meetings  of  the  railroad  company  to  be 
aided,  nor  by  payment  of  a  part  of  the 
bonds  and  of  interest  upon  the  others 
for  a  number  of  years. 

Estoppel  vjy  Records  of  County  Court. 
— Belo  V.  Forsythe  Co.,  76  N.  Car,  489. 
By  refunding.  State  v.  Wilkinson,  20 
Neb.  610;  State  i>.  Dakota  Co.,  22  Neb. 
44S. 

2.  New  Haven  R.  Co.  -u.  Chatham, 
42  Conn.  465;  People  v.  Cline,  63  111. 
394;  s.  c,  7  Am.  R.  Cas.  373;  Ray  Co.  v. 
Vansj'cle,  96  U.  S.  675;  Marshall  Co.f. 
Schenck,  5  Wall.  (U.  S.)  772;  McKee 
V.  Vernon  Co.,  3  Dill.  (U.  S.)  210; 
Munson  v.  Lyons,  12  Blatchf.  (U.  S.) 
539;  Luling -y.  Racine,  i  Biss.  (U.  S.) 
314;  Goshen  Township  v.  Shoemaker, 
12  Ohio  St.  624;  State  v.  Clinton  Co., 
6  Ohio  St.  280.     Estoppel   by  payment 
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.  of  interest  as  between  county  and  rail- 
road. Leavenworth  etc.  R.  Co.  v. 
Douglas  Co.,  i8  Kan.  169. 

Retention  of  Consideration. — In  Pen- 
dleton Co.  V.  Amy,  13  Wall.  (U.  S.) 
297,  it  appeared  that  the  county,  which 
was  authorized  to  purchase  stock  on 
condition  of  a  popular  vote,  received 
the  stock  in  exchange  for  its  bonds,  and 
held  it  for  17  years  before  suit  was 
brought  on  the  bonds,  by  an  innocent 
holder,  and  still  held  it  at  the  time  of  the 
action,  and  the  county  was  held  estop- 
ped to  set  up  the  disregard  of  the  con- 
dition of  a  popular  vote,  although  the 
bond  contained  no  recitals.  Said  Mr. 
Justice  Strong:  "Having  exchanged 
the  bonds  for  the  stock,  we  think  the 
county  cannot  claim  the  proceeds  of  the 
exchange,  and  assert  against  a  purchaser 
of  the  bonds  for  value  that,  though  the 
legislature  empowered  them  /to  make 
them,  and  put  then  upon  the  market 
upon  certain  conditions,  thej'  were 
issued  in  disregard  of  the  conditions." 

Estoppel  by  Ketalning  Stock  and  Pay- 
ing Interest. — Third  National  Bank  v. 
Town  of  Seneca  .Falls,  15  Fed.  Rep. 
783;  Whiting  V.  Town  of  Potter,  18 
Blatchf  (U.  S.)  165,  180;  s.  c,  2  Fed. 
Rep.  517.  Estoppel  by  payment  of  in- 
terest for  ten  3'ears.  Alvord  v.  S^'racuse 
Sav.  Bank,  98  N.  Y.  599;  s.  c,  8  Am.  & 
Eng.  Corp.  Cas.  598. 

In  Moulton  v.  Evansville  25  Fed.  Rep. 
382;  s.  c,  II  Am.  &  Eng.  Corp.  Cas. 
284,  the  court  said:  "While  it  is  un- 
questionably true  that  the  paj'ment  of 
interest  will  not  validate  a  mere  bond 
issued  without  authority  of  law,  yet  in 
cases  where  the  objection  is  not  a  want 
of  power  to  issue,  but  of  compliance 
with  a  condition,  in  respect  to  which 
there  may  be  an  estoppel  by  recital  or 
other  act  of  the  city  officials,  such  paj'- 
ments  of  interest  ought  to  have,  and 
have  been  held  to  have,  great  weight." 
In  Portsmouth  Sav.  Bank  v.  Spring- 
field, 4  Fed.  Rep.  276,  Judge  Drum- 
MOND  said:  "All  questions  of  doubt  in 
relation  to  the  validity  of  these  bonds 
should  be  answered  in  favor  of  their 
legality,  because  the  city  has  recog- 
nized their  validity  repeatedly,  and  has 
paid  the  interest  on  them  for  a  series  of 
years.  Therefore,  under  such  circum- 
stances as  these,  it  should  appear,  be- 
yond  all  doubt,   that  the    issue   of  the 

'  bonds  was  void."  See  Clay  Co.  v. 
Society  for   Sav.,    104   U.   S.  579;  Par- 

■  kersburg  v.  Brown,    186   U.    S.  487;  2 
Am.  &  Eng.  Corp.  Cas.  263. 
Bonds   issued  by  Anderson  county. 


Kansas,  under  legislative  authority  and 
in  payment  of  its  subscription  to  the 
stock  of  a  railroad  company,  after  a 
majority  of  the  voters  of  the  county 
at  a  special  election  had  voted  in  favor 
of  subscribing  for  the  stock  and  issuing 
the  bonds,  and  the  bonds  recited  on 
their  face  the  wrong  statute,  and  also 
stated  that  they  were  "issued  in  pur- 
suance of  the  vote  of  the  electors  of 
Anderson  county,  September  13th, 
1869,"  and  the  statute  in  force  required 
that  at  least  thirty  daj's'  notice  of  the 
election  should  be  given;  and  made  it 
the  duty  of  the  board  of  county  com- 
missioners to  make  a  subscription  and 
issue  bonds  when  the  consent  of  a  ma- 
jority of  the  voters  had  been  given.  In 
a  suit  brought  against  the  board  by  a 
bona  Jide  holder  of  coupons,  it  appeared 
by  the  record  evidence  that  the  board 
made  an  order  for  the  election  thirty- 
three  days  before  it  was  to  be  held,  and 
had  canvassed  the  returns  and  certified 
that  there  was  a  majority  of  the  voters  in 
favor  of  the  proposition,  and  had  made 
such  vote  the  basis  of  their  action  in 
subscribing  for  the  stock  and  issuing 
bonds  to  the  company,  and  the  court 
had  directed  the  jury  to  find  a  verdict 
for  the  plaintiff.  Held,  first,  that  the 
statement  on  the  bonds  was  equivalent 
to  a  statement  that  the  vote  was  one 
legal  and  conforming  to  the  law  then  in 
force  requiring  thirty  days'  prior  notice. 
Second,  that  the  issue  and  sale  of  the 
bond  not  having  been  enjoined  for  two 
and  a  half  years  between  the  date  of  the 
election  and  the  time  the  company 
parted  with  the  bonds  for  value,  and 
the  county  having  for  ten  years  paid 
the  interest  annually  on  the  bonds,'  it 
was  estopped  as  against  the  plaintiff 
from  defending  on  the  ground  of  want 
of  proper  notice  of  the  election.  An- 
derson Co.  V.  Beal,  113  U.  S.  227. 

Payment  of  one  year's  interest  by 
town  officers  will  not  work  an  estoppel. 
The  act  was  not  within  the  scope  of 
the  authority  of  the  officers.  Town  of 
Mertz  V.  Cook,  108  N.  Y.  505.  It  is 
not  such  laches  on  the  part  of  the  town 
as  was  shown  in  Alvord  v.  Syracuse 
Sav.  Bank,  98  N.  Y.  599. 

In  Loan  Association  v.  Topeka,  20 
Wall.  (U.  S.)  655,  the  court  said:  "We 
do  not  attach  any  importance  to  the 
fact  that  the  town  authorities  paid  one 
instalment  of  interest  on  the  bonds. 
Such  a  payment  works  no  estoppel. 
If  the  legislature  ■was  without  fotver 
to  authorize  the  issue  of  these  bonds,  and 
its  statute  attempting  to  confer  such 
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{e)  By  Ladies.  —  Laches  and  acquiescence  may  work  an  es- 
toppel, as  a  failure  to  enjoin  the  issue  of  bonds  followed  by  long 
-  acquiescence. 1 

(/")  Miscotiduct  of  Officers.  —  As  against  a  bona  fide  holder 
for  value,  the  misconduct,  fraud  or  irregularity  of  the  officers  or 
agents  of  the  corporation  issuing  bonds,  cannot  be  successfully 
set  up  as  a  defence.^ 

(^)  By  Recitals — Railway  Aid  Bonds.  —  As  between  the 
immediate  parties  to  such  bonds,  the  municipality  and  the  rail- 
way company,  the  question  of  compliance  with  conditions  is 
always  open  for  enquiry.  There  can  be  no  estoppel  by  recitals 
in  favor  of  the  railroad  company  or  a  purchaser  with  notice  of  the 
defect.  But  if  the  securities  have  rea'ched  the  hands  of  bona  fide 
holders  for  value  without  notice,  the  question  arises,  Who  is  to  de- 
termine whether  the  conditions  have  been  complied  with? 

I.  Recital  that  Conditions  Have  Been  Performed. — The  gen- 
eral rule,  as  established  by  the  many  decisions,  is  stated  by  Judge 
Dillon,  as  follows :  "  If,  upon  a  true  construction  of  the  legisla- 
tive enactment  conferring  the  authority  (to  issue  municipal  bonds 
upon  certain  conditions),  the  corporation,  or  certain  officers,  or  a 


authority  is  void,  the  mere  fayment  of 
interest,  vjhich  Tvas  equally  unauthor- 
ized, cannot  create  of  itself  a  few- 
er to  levy  taxes,  resting  on  no  other 
foundation  than  the  fact  that  they  have 
once  been  illegally  levied,  for  that  pur- 
pose." Marshall  Co.  v.  Cook  Co.,  38 
111.  44. 

Illustrations  of  estoppel  \>y  acts  and 
acquiescence.  Town  of  Eminence  v. 
-  Grasser,  81  Ky.  52;  Morris  Co.  v. 
Hinchman,  31  Kan.  729;  Shoemaker  v. 
Goshen  Township,  14  Ohio  St.  569; 
Williams  v.  Duck  River  Valley  etc.  R. 
Co.,  9  Baxt.  (Tenn.)  488;  Bennington  v. 
Park,  50  Vt.  178;  Hannibal  etc.  R.  Co. 
V.  Marion  Co.,  36  Mo.  294;  People  v. 
Town  of  Santa  Anna,  67  111.  57;  People 
V.  Logan  Co.,  63  111.  374. 

By  Accepting  and  Using  Bonds  a  Bail- 
road  Company  Is  Estopped  to  Deny  Its 
Authority  to  Take  Such  Subscriptions. — 
ilobile  etc.  R.  Co.  v.  Wisdom,  5  Heisk. 
(Tenn.)  125. 

1.  Marshall  Co.  v.  Schenck,  5  Wall. 
(U.  S.)  781;  Meyers  v.  ^Muscatine,  i 
Wall.  (U.  S.)  384.  Contra,  as  to  es- 
toppel by  failure  to  enjoin.  McPherson 
V.  Foster,  43  Iowa  48;  s.  c.,22  Am.  Rep. 

215- 

A  town  voted  to  issue  bonds  to  pay 
its  subscription  to  the  stock  of  a  rail- 
road, the  bonds  to  run  twenty  years, 
and  the  right  to  pay  them  in  ten,  with 
coupons  for  semi-annual  interest  at- 
tached.    B3'   mistake   the   bonds   were 


printed  without  the  option  clause,  and 
were  signed  by  the  first  selectman,  the 
treasurer  and  the  special  agent  of  the 
town,  without  their  noticing  the  error, 
and  in  that  form  were  sold.  A  little 
before  the  ninth  year  the  town  passed  a 
vote  authorizing  the  selectmen,  if  in 
their  judgment  advisable,  to  call  in  the 
bonds,  but  nothing  was  done.  A  year 
later  at  a  meeting,  not  legally  called, 
the  town  passed  a  vote  directing  the 
call  of  the  bonds,  which  was  done.  The 
bonds  in  suit  were  the  bonds  of  parties 
who  knew  of  the  facts.  Suit  was 
brought  two  years  after  the  ten  ^"ea^s 
had  expired  to  procure  a  correction  of 
the  bond;  and  it  was  held,  (i)  That 
although  the  town's  officers  were  cul- 
pably negligent,  as  against  the  defend- 
ant, who  was  seeking  to  take  an  unjust 
advantage  of  it,  the  town  was  entitled 
to  equitable  relief  (2)  That  this  right 
was  not  lost  by  the  delay.  Town  of 
Essex  V.  Daj',  52  Conn.  483;  s.  c,  11 
Am.  &  Eng.  Corp.  Cas.  265. 

.Fraud  in  an  Election  Authorizing  the 
Issue  of  County  Bonds  in  Aid  of  a  Fro- 
posed  Railway  Must  be  Set  Up  in  Time, 
Before  Rights  of  Third  Parties  Have 
Attached.— Butler  i'. Dunham,  27  111. 474. 

2.  Town  of  East  Lincoln  v.  Daven- 
port, 94  U.  S.  801;  Johnson  Co.  v. 
Thayer,  94  U.  S.  631;  Grand  Chute 
V.  Winegar,  15  Wall.  (U.  S.)  3;^;  Rail- 
road Co.  t'.OtoeCo.,  iDill.  (U.  S.)  338; 
Belo  V,  Forsythe  Co.,  76  N.  Car.  489; 
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given  body  or  tribunal,  are  invested  with  power  to  decide  whether 
the  condition  precedent  has  been  compHed  with,  then  it  may  well 
be  that  their  determination  of  a  matter  in  pais,  which  they  are 
authorized  to  decide,  will,  in  favor  of  the  bondholder  for  value, 
bind  the  corporation.^ 


Black  V.  Cohen,  52  Ga.  621;  Lane  v. 
Schomp,  20  N.  J.  Eq.  82. 

Estoppel — When  Cannot  Deny  Validity 
of  Consolidation. — In  Young  v.  Claren- 
don Township,  26  Fed.  Rep.  S05,  it  was 
held. that  when  a  municipality'  contracts 
with  and  issues  its  bonds  to  a  company 
formed  by  the  consolidation  of  two 
companies  it  cannot  question  the  valid- 
ity of  the  consolidation.  Brown,  J., 
said:  "Before  the  road  was  built  the 
law  under  which  the  bonds  were  issued 
was  decided  to  be  unconstitutional. 
People  V.  Salem,  20  Mich.  452;  s.  c, 
4  Am.  Rep.  400,  and  the  bonds  were  re- 
turned to  the  township  and  cancelled; 
nevertheless,  the  company  proceeded 
to  complete  the  road,  and  earned  the 
right  to  the  boAds  under  the  decision 
of  the  Supreme  Court  of  the  United 
States.  In  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  (U.  S.)  666;  Taylor  t;. 
Ypsilanti,  105  U.  S.  60;  New  Buffalo 
Township  ti.  Cambria  Iron  Co.,  105  U. 

1.  Municipal  Corporations,  §  523. 

Where  by  legislative  enactment  pow- 
er has  been  given  to  a  municipality'  or 
to  its  officers  to  subscribe  to  the  stock 
of  a  railroad  coupon  and  to  issue  muni- 
cipal bonds  in  paj'ment,  but  only  on 
some  condition  precedent,  such  as  a 
popular  vote  in  favor  of  the  sub- 
scription, and  where  it  may  be  gath- 
ered from  the  enactment  that  the  offi- 
cers of  the  municipality  are  invested 
with  power  to  decide  whether  that  con- 
dition has  been  compHed  with,  their  re- 
cital that  it  has  been  made,  in  bonds 
issued  by  them,  and  held  by  a  bona  fide 
purchaser,  is  conclusive  of  the  fact  and 
binding  upon  the  municipalit3';  for  the 
recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal.  In  Town  of 
Coloma  -z).  Eaves,  92  U.  S.  484,  Mr. 
Justice  Strong  says:  "They  have 
declared  the  contingency  to  have  hap- 
pened on  the  occurrence  of  which  the 
authority  to  issue  the  bonds  was  com- 
plete. Their  recitals  are  such  a  decis- 
ion, and  beyond  this  a  bona  fide  pur- 
chaser is  not  bound  to  look  for  evi- 
dence of  the  existence  of  things  in  pais. 
He  is  bound  to  know  the  law  conferring 
upon  the  municipalitj'  the  power  to  give 


the  bonds  on  the  happening  of  the 
contingency;  but  whether  this  has  hap- 
pened or  not  is  a  question  of  fact, 
the  decision  oT  which  is  by  law  con- 
fided to  others,  to  those  most  competent 
to  decide  it,  and  which  the  purchaser  is 
in  general  not  in  any  condition  to  de- 
cide for  himself  This  we  understand 
to  be  the  settled  doctrine  of  .this  court. 
Indeed,  some  of  our  decisions  have  gone 
further.  In  the  leading  case  of  Knox 
V.  Aspinwall,  21  How.  (U.  S.)  544,  the 
decision  was  rested  upon  two  grounds. 
One  of  them  was  that  the  mere  issue  of 
the  bonds  containing  a  recital  that  they 
were  issued  under  and  in  pursuance  of 
legislative  act  was  a  sufficient  basis  for 
the  assumption  by  the  purchaser  that 
the  conditions  on  which  the  county  (in 
that  case)  was,  authorized  to  issue  them 
had  been  complied  with.  It  was  said" 
that  the  purchaser  was  not  bound  to 
look  further  for  evidence  of  such  com- 
pliance, though  the  recital  did  not  affirm 
it.  This  position  was  supported  by  refer- 
ence to  Roj'al  British  Bank  i>.Torquand, 
6  Ell.  &  Bl.  327,  a  case  in  the  exchequer 
chamber,  which  fully  sustains  it,  and  the 
decision  in  which  was  concurred  in  by 
all  the  judges.  This  position,  taken  in 
Knox  V.  Aspinwall,  has  been  more 
than  once  reaffirmed  in  this  court.  It 
was  in  Moran  v.  Miami  Co.,  2  Black  (U. 
S.)  722;  in  Mercer  Co.  ^'.  Hacket,  i  Wall. 
(U.  S.)  83;  in  Marshall  Co.  v.  Schenck, 
5  Wall.  (U.  S.)  784.  It  has  never  been 
overruled, andwhatever  doubts  may  have 
been  suggested  respecting  its  correctness 
to  the  full  extent  to  which  it  has  some- 
times been  announced,  there  should  be 
no  doubt  of  the  entire  correctness  of  the 
other  rule  asserted  in  Knox  Co.  v.  Aspin- 
wall. That,  we  think,  has  been  so  firmly 
seated  in  reason  and  authority  that  it 
cannot  be  shaken.  What  it  is,  has  been 
well  stated  in  section  419  of  Dillon  on 
Municipal  Corporations.  After  review- 
ing all  the  decisions  in  this  court,  the 
author  remarks:  'If,  upon  the  true  con- 
struction of  the  legislative  enactment 
conferring  authority  (to  issue  municipal 
bonds  upon  certain  conditions),  the 
corporation,  or  certain  officers,  or  a 
given  body  or  tribunal,  are  invested 
with    power    to    decide    whether    the 
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condition  precedent  has  been  complied 
with,  then  it  may  well  be  that  their 
determination  of  a  matter  in  fais, 
which  they  are  authorized  to  decide, 
will,  in  favor  of  the  bondholders  for 
value,  bind  the  corporation.'  This  is  a 
very  cautious  statement  of  the  doctrine. 
It  may  be  stated  in  a  slightly  different 
form,  where  the  legislative  authority 
has  been  given  to  a  municipality  or  to 
its  oflBcers  to  subscribe  to  the  stock  of 
a  railroad  company  and  to  issue  muni- 
cipal bonds  in  payment,  but  only  on 
some  precedent  condition,  such  as  a 
popular  vote  in  favor  of  the  subscrip- 
tion; and  where  it  may  be  gathered 
from  the  legislative  enactment  that  the 
officers  of  the  municipality  were  in- 
vested with  power  to  decide  whether 
the  condition  precedent  has  been  com- 
plied with,  their  recital  that  it  has  been, 
made  in  bonds  issued  by  them,  and  held 
by  a  bona  fide  purchaser,  is  conclusive 
of  the  fact  and  binding  upon  the  muni- 
cipality; for  the  recital  is  itself  a  de- 
cision of  the  fact  by  the  appointed  tri- 
bunal. In  Bissell  v.  Jeffersonville,  24 
How.  (U.  S.)  287,  it  appeared  that  the 
common  council  of  the  city  was  author- 
ized by  the  legislature  to  subscribe  for 
stock  in  a  railroad  company  and  issue 
bonds  for  the  subscription  on  the  peti- 
tion of  three-fourths  of  the  legal  voters 
of  the  city.  The  council  adopted  a 
resolution  to  subscribe,  reciting  in  the 
preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it, 
and  authorized  the  mayor  and  city 
clerk  to  sign  and  deliver  bonds  for  the 
sum  subscribed;  and  the  bonds  recited 
that  they  were  issued  by  authority  of 
the  common  council,  and  that  three- 
fourths  of  the  legal  voters  had  peti- 
tioned for  the  same,  as  required  by  the 
charter.  In  a  suit  subsequently  brought 
by  an  innocent  holder  for  value  to  re- 
cover the  amount  of  unpaid  coupons 
for  interest  it  was  held  inadmissible  for 
defendant  to  show  that  three-fourths  of 
the  legal  voters  of  the  city  had  not  signed 
the  petition  for  the  stock  subscription. 
A  similar  ruling  was  made  in  Van 
Hostrup  V.  Madison  City,  i  Wall.  (U. 
S.)  291,  and  in  Mercer  Co.  v.  Hacket,  i 
Wall.  (U.  S.)  83.  The  same  principle 
has  recently  been  asserted  in  this  court 
after  a  very  grave  consideration,  and  it 
must  be  considered  as  settled.  In  St. 
Joseph  Township  v.  Rogers,  16  Wall. 
(U.  S.)  644,  it  is  stated  thus:  "The 
power  of  issuing  bonds  to  aid  in  the 
construction  of  a  railroad  is  frequently 
conferred    upon    a    municipality  in   a 


special  manner,  or  subject  to  certain 
regulations,  conditions,  or  qualifica- 
tions; but  if  it  appears  by  their  recitals 
that  the  bonds  were  issued  in  confor- 
mity with  these  regulations,  and  pur- 
suant to  these  conditions  and  qualifica- 
tions, proof  that  any  or  all  of  these  re- 
citals were  incorrect  will  not  constitute 
a  defence  for  the  corporation  in  a  suit 
on  the  bonds  or  coupons  if  it  appears 
that  it  was  solely  the  province  of  the 
municipal  officers  who  executed  the 
bonds  to  decide  whether  or  not  there 
had  been  an  explicit  compliance  with 
the  regulation,  condition  or  qualifica- 
tion, which  it  is  alleged  was  not  ful- 
filled." There  is  nothing  in  the  case  of 
Marsh  v.  Fulton  Co.,  10  Wall.  (U.  S.) 
676,  to  which  we  have  been  referred,  at 
all  inconsistent  with  the  rule  here  as- 
serted. In  that  case  there  were  no  re- 
citals in  the  bonds,  and  there  was  no 
decision  that  the  conditions  precedent 
to  the  subscription  had  been  performed 
The  question  was,  therefore,  open. 

Mr.  Justice  Bradley,  while  con- 
curring in  the  judgment,  in  a  separate 
opinion,  said:  "I  dissent  from  the  opin- 
ion of  the  court  in  this  case,  so  far  as  i1 
may  be  construed  as  reaffirming  the 
first  point  asserted  in  the  case  of  Knox 
V.  Aspinwall,  to  wit:  that  the  mere  ex- 
ecution of  the  bonds  by  the  officers 
charged  with  the  duty  of  ascertaining 
whether  the  condition  precedent  has 
been  performed,  is  conclusive  proof  of 
its  performance.  The  mere  execution 
and  issue  of  the  bonds  without  such  a 
recital  is  not,  in  my  judgment,  conclu- 
sive. It  may  be  ^rima  facie  sufficient, 
but  the  contrary  maj'  be  shown.  This 
seems  to  be  the  true  distinction  to  be 
taken  on  this  subject,  and  I  do  not 
think  that  the  contrary  has  ever  been 
decided  by  this  court.  There  have  been 
various  dicta  to  the  contrary;  but  the 
cases  when  carefully  examined  will  be 
found  to  have  had  all  the  prerequisites 
necessary  to  sustain  the  bonds  in  any 
view  of  the  case.  This  view  was  dis- 
tinctly announced  by  this  court  in  the 
case  of  Lynde  v.  Winnebago  Co.,  16 
Wall.  (U.  S.)  13."  Knox  Co.  v.  Aspin- 
wall, 21  How.  (U.  S.)  539;  Moran  v. 
Miami  Co.,  2  Black  (U.  S.)  722,  724; 
Bissell  w.  Jeffersonville,  27  How.  (U.S.) 
287;  Mercer  Co.  v.  Hacket,  i  Wall.  (U. 
S.)  83;  Meyer  v.  Muscatine,  i  Wall. 
(U.  S.)  385,  393;  Van  Hostrup  v.  Madi- 
son City,  I  Wall.  (U.  S.)  291;  Gelpckej 
V.  Dubuque,  i  Wall.  (U.  8.)  175,  203; 
Rogers  v.  Burlington,  3  Wall.  (U.  S.) 
354'  Marshall  Co.  v.  Schenck,  5  Wall. 
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(U.  S.)  772;  Lexington  v.  Butler,  14 
Wall.  (U.  S.)  284;  Grand  Chute  v. 
Winegar,  15  Wall.  (U.  S.)  572;  St. 
Joseph  Township  v.  Rogers,  16  Wall. 
(U.  S.)  644;  Pendleton  Co.  v.  Amy,  18 
Wall.  (U.  S.)  297;  Town  of  Venice  v. 
Murdock,  92  U.  S.  494;  Moultrie  v. 
Savings  Bank,  92  U.  S.  631;  Randolph 
Co.  V.  Post,  93  U.  S.  502;  Leavenworth 
Co.  V.  Barnes,  94  U.  S.  70;  Douglas 
Co.  V.  Bolles,  94  U.  S.  104;  Johnson 
Co.  V.  Thayer,  94  U.  S.  631;  Cass  Co. 
•V.  Johnston,  95  U.  S.  360;  San  Antonio 
V.  Mehaffey,  q6  U.  S.  312;  Warren  Co. 
V.  Marcy,  97  tf.  S.  96;  Hackett  v.  Otta- 
wa, 99  U.  S.86;  Schuyler  Co.  v.  Thomas, 
98  U.  S.  169;  Anthony  v.  Jasper  Co., 
loi  U.  S.  693;  Pompton  v.  Cooper 
Union,  loi  U.  S.  196;  Buchanan  v. 
Litchfield,  102  U.  S.  278;  Harter  v. 
Kernochan,  103  U.  S.  562;  Bonham  v. 
Needles,  103  U.  S.  648;  Walnut  Town- 
ship V.  Wade, -103  U.  S.  683;  Clay  Co. 
V.  Savings  Society,  104  U.  S.  579;  Moul- 
trie Co.  V.  Fairfield,  105  tj.  S.  370; 
American  Life  Ins.  Co.  v.  Town  of 
Bruce,  105  U.  S.  328;  Northern  Bank  v. 
Porter  Township,  no  U.  S.  608;  Nor- 
ment  v.  Charlotte  Co.,  85  N.  Car. 
387;  Belo  V.  Forsythe  Co.,  76  N.  Car. 
489;  Lewis  V.  Sherman  Co.,  i  McCrary 
(U.  S.)  377;  Smith  V.  Clark  Co.,  54 
Mo.  58;  Mutual  etc.  L.  Ins.  Co.  v.  Eliza- 
beth, 42  N.  J.  235;  Mayor  etc.  of  Vicks- 
burg  V.  Lombard,  51  Miss,  iii;  Lane 
V.  Embdcn,  72  Me.  354. 

In  Moulton  v.  Evansville,  25  Fed. 
Rep.  382;  s.  c,  II  Am.  &  Eng.  Corp. 
Cas.  284,  Woods,  J.,  said:  "Do  the  re- 
citals protect  an  innocent  purchaser.'" 
The  decisions  of  the  supreme  court  as  to 
the  effect  of  such  recitals  are  numerous. 
In  Van  Hostrup  v.  Madison  City,  i 
Wall.  (U.  S.)  291,  where  the  question 
now  represented  was  raised,  a  recital 
upon  their  face  that  the  bonds  were  is- 
sued by  virtue  of  a  specified  ordinance 
of  the  common  council  was  held  to 
conclude  the  city  as  to  any  irregularities 
in  carrying  into  execution  the  power 
granted  to  subscribe  for  the  stock  and 
issue  the  bonds ;  the  alleged  irregularity 
being  the  lack  of  a  petition  by  free- 
holders to  the  common  council  to 
make  the  subscription. 

In  McClure  v.  Oxford  Township,  94 
U.  S.  429,  it  is  said:  "Municipal  officers 
cannot  rightfully  dispense  with  any  of 
the  essential  forms  of  proceedings 
which  the  legislature  has  prescribed  for 
the  purpose  of  investing  them  with 
power  to  act  in  the  matter  of  such  sub- 
scriptions;  if  they  do,  the  bonds  they 


issue  will  be  invalid  in  the  hands  of  all 
that  cannot  claim  protection  as  bona 
fide  holders.  Every  dealer  in  munici- 
pal bonds,  which  upon  their  face  refer 
to  the  statute  under  which  they  were 
issued,  is  bound  to  take  notice  of  the 
statute  and  of  all  its  requirements." 

See  also  in  this  connection  Ogden 
V.  Daviess  Co.,  102  U.  S.  634;  Hayes 
■V.  Holly  Springs,  114  U.  S.  120.  In 
Hackett  v.  Ottawa,  99  U.  S.  86,  recitals 
of  the  titles  of  city  ordinances^  showmg 
their  purpose,  were  held  to  excuse  the 
bona  fide  purchaser  from  further  en- 
quiry in  respect  to  the  provisions  of 
the  ordinances.  The  decision  in  An- 
thony V.  Jasper  Co.,  in  U.  S.  693, 
upon  which  some  stress  has  been  laid, 
is  hardly  in  point.  It  has  reference  to 
acts  of  agents  (so  called)  not  author- 
ized to  act  at  all,  and  not  to  the  force 
of  recitals  in  instruments  executed  by 
officers,  who,  if  the  recitals  were  true, 
were  authorized  to  execute  them.  In 
the  case  of  Buchanan  v.  Litchfield,  102 
U.  S.  278,  may  be  found  a  restatement 
of  earlier  cases,  among  them  Knox 
Co.  -v.  Aspinwall,  21  How.  (U.  S.)  539, 
in  which  a  recital  that  bonds  were  is- 
sued in  pursuance  of  a  statute  which 
prescribed  peculiar  conditions,  was 
held  to  import  a  compliance  with  the 
law. 

Moultrie  Co.  v.  Rockingham  etc.  Sav. 
Bank,  92  U.  S.  631,  where  the  words 
"in  conformity  with  the  provisions" 
of  a  statute  were  held  to  have  the  same 
effect;  and  Marcy  w.  Oswego  Township, 
92  U.  S.  637,  where,  adhering  to  the 
rule  announced  in  Town  of  Collins  ». 
Eaves,  92  U.S.  484,  "the  defence  was 
overruled  in  favor  of  a  bona  fide  holder 
for  value,  because  of  the  recital  in  the 
bonds  that  their  issue  was  by  virtue  of 
and  in  accordance  with  the  statute,  and 
in  pursuance  thereof,  and  in  accordance 
with  the  vote  of  three-fifths  of  the  legal 
voters  of  the  township."  In  connection 
with  this  case  see  also  School  District 
V.  Stone,  100  U.  S.  183.  In  the  case  of 
Clay  Co.  V.  Society  for  Savings,  104 
U.  S.  586,  this  court  said:  "The  recital 
of  the  bonds  that  were  issued  pursuant 
to  the  order  of  the  board,  the  successor 
of  the  county  board,  as  authorized  by 
virtue  of  the  laws  of  the  State  of  Illi- 
nois, is  equivalent  to  a  declaration  by 
the  board,  upon  the  face  of  the  law, 
that  the  election  had  been  held,  and 
had  resulted  so  as  to  authorize  the  law- 
ful issuing  of  the  bonds."  See  Carroll 
Co.  V.  Smith,  in  U.  S.  556. 

Recitals  of  Compliance  with  Statute — 
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2.  Recital  that  Bonds  Are  Issued  in  Accordance  with  a  Law 
Which  Has,  in  Fact,  Bee7i  Repealed- Snch  bonds  have  been  held 
valid  when  it  appeared  th?.-  '^ey  had  been  issued  in  substantial 
conformity  with  other  laws  thr.t  were  in  force  when  the  securities 
were  put  in  circulation. ^  Bui  it  has  also  been  held  that  the  hold- 
ers of  such  bonds  cannot  be  aided  by  the  recitals,  inasmuch  as 
they  rely  upon  the  laws  not  referred  to  in  the  bonds.  It  is  en- 
cumbent upon  the  holder  of  such  bonds  to  show  a  substantial 
compliance  with  the  provisions  of  the  law  so  invoked.* 


Frlma  Facia  Case  for  Plaintiff. — In  Ber- 
nard Township  v.  Morrison,  133  U.  S. 
523,  Mr.  Justice  Brewer  said:  "It  is 
conceded  that  the  commissioners  were 
duly  appointed;  that  the  issue  of  bonds 
was  not  in  excess  of  the  amount  au- 
thorized by  the  statute;  that  a  paper 
purporting  to  contain  the  consent  of 
the  requisite  member  of  taxpayers,  duly 
verified  by  the  affidavit  of  the  township 
assessor,  was  filed  in  the  office  of  the 
clerk  of  the  county,  and  that  the  plain- 
tiffs were  bona  fide  holders.  But  the 
contention  is  that  the  consent  roll  did 
not,  in  fact,  contain  the  requisite  num- 
ber of  taxpayers,  and  that  the  affi- 
davit of  the  assessor  was  not  true;  also 
that  the  commissioners  did  not  borrow 
any  money  on  the  bonds,  but  disposed 
of  them  without  lawful  consideration. 
The  circuit  court  held  that  these  de- 
fences were  unavailing  against  bona 
fide  holders  of  the  bonds;  and  with  that 
ruling     we     concur.     .  .     The    act 

gave  the  commissioners  power,  under 
certain  conditions,  to  issue  the  bonds. 
The  recitals  therein  show  that  they 
were  issued  'in  pursuance'  of  the  act, 
and  the  bonds  were  all  duly  registered 
as  required.  The  case  of  Montclair 
V.  Ramsdell,  107  U.  S.  147,  15S,  was  a 
suit  on  bonds  in  form  like  the  ones  in 
suit,  and  issued  under  a  statute  practi- 
cally identical.  The  validity  of  those 
bonds  were  sustained;  and  in  the  course 
of  his  opinion,  speaking  for  the  court, 
Mr.  Justice  Harlan  s^ys:  'Legisla- 
tive authority  for  an  issue  of  bonds  be- 
ing established  by  reference  to  the  stat- 
ute, and  the  bonds  reciting  that  they 
were  issued  in  pursuance  of  the  statute, 
the  utmost  which  plaintiff  was  bound 
to  show,  to  entitle  him  ^r/ma/ac/e  to 
judgment,  was  the  due  appointment  of 
the  commissioners  and  the  execution 
by  them  in  fact  of  the  bonds.  It  was 
not  necessary  that  he  should,  in  the 
first  instance,  prove  either  that  he  paid 
value,  or  that  the  conditions  prelimi- 
nary   to  the  exercise  by  the  commis- 


sioners of  the  authority  conferred  by 
statute  were,  in  fact,  performed  before 
the  bonds  were  issued.  The  one  was 
presumed  from  the  possession  of  the 
bonds,  and  the  other  was  established  by 
the  statute  authorizing  an  issue  of 
bonds,  and  by  proof  of  the  due  appoint- 
ment of  the  commissioners  and  their 
execution  of  the  bonds,  with  recitals  of 
compliance  with  the  statute.'  See  also 
Bernard's  Township  v.  Stebbins,  1O9  U. 
S-  341;  New  Providence  v.  Halsey,  117 
U.  S.  336;  Cotton  V.  New  Providence, 
47  N.J.  L.  401;  Mutual  etc.  L.  Ins.  Co. 
V.  Elizabeth,  42  X.  J.  L.  235. 

AutlioTity  of  Commissioners  to  Pass 
Upon  Fact  Implied. — Express  direction 
and  authority  for  commissioners  or 
other  officials  to  decide  that  prelimi- 
nary conditions  have  been  complied 
with,  are  seldom  found  in  acts  provid- 
ing for  the  issuing  of  bonds.  It  is 
enough  that  full  control  in  the  matter 
is  given  to  tlie  ofitcers  named.  Ber- 
nard's Township  v.  Morrison,  133  U.  S. 

523- 

In  Oregon  t>.  Jennings,  119  U.  S.  74, 
92,  the  rule  is  stated  by  Mr.  Justice 
Blatchford,  as  follows:  "Within  the 
numerous  decisions  of  this  court  on  the 
subject,  the  supervisor  and  the  town 
clerk,  they  being  named  in  the  statute 
as  the  officers  to  sign  the  bonds,  and 
the  'corporate  authorities'  to  act  for  the 
town  in  issuing  them  to  the  company, 
were  the  persons  entrusted  with  the 
duty  of  deciding,  before  issuing  the 
bonds,  whether  the  conditions  deter- 
mined at  the  election  existed.  If  they 
have  certified  to  that  effect  in  the 
bonds,  the  town  is  estopped  from  as- 
serting, as  against  a  bona  fide  holder, 
that  the  conditions  prescribed  by  the 
popular  vote  were  not  complied 
with." 

1.  Johnson  Co.  v.  January,  94  U.  S. 
202;   Anderson   Co.  v.  Beal,  113  U.  S. 

237-' 

2.  Crow  V.  Oxford  Township,  119  U. 
S.  215;  Gilson  V.  Dayton,  123  U.  S.  59. 
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3.  Recitals  Do  Not  Estop  Municipality  Without  Power  to  Issue 
Bonds. — Where  a  municipality  has  no  power  in  the  first  instance 
to  issue  aid  bonds,  the  recitals  therein  can  have  no  effect  to  vali- 
date them.*     They  are  void  ab  initio. 

4.  Recitals  of  Facts  Not  Within  A  uthority  of  Officers  Issuing 
Bonds. — Where  it  is  not  within  the  general  scope  of  the  authority 
of  the  officers  issuing  the  bonds  to  determine  whether  or  not  the 
particular  condition  has  been  complied  with,  recitals  that  the  bonds 
have  been  duly  issued  will  not  estop  the  municipality  from  setting 
up  their  invalidity.** 

5.  Recital  that  Bonds  Have  Been  Issued  in  Conformity  with 
Law. — "  It  is  not  necessary,"  said  the  Supreme  Court  of  the  United 
States,  "  that  the  recital  should  enumerate  each  particular  fact 
essential  to  the  existence  of  the  obligation.  A  general  statement 
that  the  bonds  have  been  issued  in  conformity  with  the  law  will 
suffice,  so  as  to  embrace  every  fact  which  the  officers  making  the 
statements  are  authorized  to  determine  and  certify.  This  is  the 
rule  which  has  been  constantly  applied  by  this  court  in  the  numer- 
ous cases  in  which  it  has  been  involved.  The  differences  in  the  re- 
sult of  the  judgments  have  depended  upon  the  question  whether,  in 
the  particular  case  under  consideration,  a  fair  construction  of  the 
law  authorized  the  officers  issuing  the  bonds  to  ascertain,  de- 
termine and  certify  the  existence  of  the  facts  upon  which  their 
power,  by  the  terms  of  the  law,  was  made  to  depend ;  not  includ- 
ing, of  c'ourse,  that  class  of  cases  in  which  the  controversy  related, 

See   Days  v.  Otoe  Co.,  37  Fed.  Rep.  Thompson  v.  Perrine,  103  U.  S.  806; 

247,  Dundy,  J.  .Harshman    v.    Bates    Co.,    92    U.   S. 

A  recital  in  a  count}'  bond  as  follo'yi's :  569. 

"This    bond    being   issued   under    and  2.  Floyd    Acceptances,   7   Wall.  (U. 

pursuant  to  orders  of  the  county  court.  S.)  666;  Marsh  v.  Fulton  Co.,  10  Wall. 

.     .          For   subscription  to   the   stock  (U.S.)  676;    Gould  v.  Town   of  Ster- 

of  the   Mo.    &    Miss.  R.   .Co.,    as   au-  ling,  23   N.  Y.  464;  Starin  v.  Town  of 

thorized  by  an  act    .         .    entitled  "An  Genoa,  23  N.  Y.  452;  People  ii.  Mead, 

act  to  incorporate    the    Mo.    &    Miss.  36  N.  Y.   224;    Treadwell  v.  Hancock 

R.  Co.,  approved  Feb.  2oth,  1865,"  does  Co.,    11    Ohio   St.   183;   Clark   v.  Des 

not  estop  the  bondholder  from  showing  Moines,  19  Iowa  199;  s.  u.,  87  Am.  Dec. 

the  fact   that  the  bond  was   issued  un-  423;   De  Voss  v.  Richmond,  iS  Gratt. 

der  a    general     law,    especially  as  the  (Va.)  338; 's.  c,  98  Am.  Dec.  647;  Cag- 

county  records  show   a  vote  according  win   v.  Town   of   Hancock,    84  N.  Y. 

to  the  general  law.     Ninth  Nat.  Bank  532;  s.  c,  5  Am.   &  Eng.  R.  Cas.  150; 

V.  Knox  Co.,  37  Fed.  Rep.  75.  Buchanan  v.  Litchfield,  102  U.  S.  278; 

The  principle  of  recitals  in  bonds  ap-  Northern    Bank   v.   Porter   Township, 

plies  to  recitals  in  an  ordinance  author-  no  U.  S.  608;   Dixon  Co.. t).  Field,   in 

izing  the  issue  of  the  bonds.     Gause  v.  U.  S.  83;  s.  c,  15  Am.  &  Eng.  R.  Cas. 

Clarksvile,  i  McCrary  (U.  S.)  78.  50.5- 

1.  Barnes  v.  Town  of  Lacon,  84  111.  In   Northern  Bank.  v.  Porter  Town- 

461;  Williams  v.  Town  of  Roberts,  88  ship,    no  U.  S.  608,  the  court  decided 

111.  I ;   Lippincott  v.  Pana,  92   111.  24;  that  "the  facts  which  a  municipal  cor- 

Sykes     v.    Columbus,    55    Miss,    iii;  poration,  issuing  bonds  in  aid  of  a  rail- 

Williamson   v.  Keokuk,   44   Iowa   88;  road,   is  not  permitted,  against  a  bona 

Marsh  v.  Fulton  Co.,  10  Wall.  (U.  S.)  fide  holder,  to  question,  in  the  face  of  a 

676;    Loan   Association  v.  Topeka,  20  recital   in  the  bond  of  their  existence, 

Wall.     (U.    S.)     655;      Aspinwall     v.  are  those  connected  with,  or  growing 

Daviess"  Co.,    22    How.   (U.  S.)   364;  out  of,  the  discharge  of  the  ordinary 
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not  to  the  conditions  precedent  on  which  the  right  to  act  de- 
pended, but  upon  conditions  affecting  only  the  mode  of  exercising 
a  power  admitted  to  have  come  into  being."^ 

6.  Irregularities  in  Election. — As  against  bona  fide  holders,  the 
municipality  is  estopped  by  recitals  in  bonds  issued  by  the  proper 
authorities  from  setting  up  as  a  defence  irregularities  in  elections, 
held  to  authorize  their  issue.* 

7.  Assent  of  Taxpayers — Evidence  of. — The  decision  of  the 
proper  ofificials  that  the  consent  of  the  taxpayer  was  duly  ob- 
tained, expressed  in  the  recitals  of  the  bonds,  is  conclusive,  and 
an  innocent  purchaser  may  rely  upon  such  recitals  without  look- 
ing further.^ 


duties  of  such  of  its  ofliicers  as  were  in- 
vested with  authority  to  execute  them, 
and  which  the  statute  conferring  the 
power  made  it  their  duty  to  ascertain 
and  determine  before  the  bonds  were 
issued."  Brown  v.  Bon  Homme  Co., 
46  N.  W.  Rep.  (S.  Dak.)  173. 

1.  Dixon  Co.  V.  Field,  in  U.  S.  83; 
15  Am.  &  Eng.  R.  Cas.  595;  Marcy  v. 
Oswego  Township,  92  U.  S.  637;  Doug- 
las Co.  V.  BoUes,  94  U.  S.  10.^;  Marion 
Co.  V.  Clark,  94  U.  S.  278;  Pana  v. 
Bowler,  107  U.  S.  529;  Lewis  v.  Sher- 
man Co.,  2  McCrary  (U.  S.)  464;  Lieb- 
man  v.  San  Francisco,  24  Fed.  Rep. 
705;  9  Am.  &  Eng.  Corp.  Cas.  598; 
Shurtleff  7;.  Wiscasset,  74  Me.  130. 

In  Carroll  Co.  v.  Smith,  in  U.  S. 
556,  the  recitals  were  held  not  to  con- 
stitute an  estoppel,  because  they 
amounted  simply  to  a  "statement  that  a 
subscription  to  the  capital  stock  of  the 
railroad  company  was  authorized  by  the 
statute  mentioned,  and  that  the  sum 
mentioned  in  the  bonds  was  part  of  it." 
"They  do  not,"  says  the  court,  "embody 
even  a  general  statement  that  the  bonds 
were  issued  in  pursuance  of  the  statutes 
referred  to."  Bolton  v.  Board  of  Edu- 
cation, I  Bradw.  (111.)  193;  Woodruff  t;. 
Okalona,  57  Miss.  806. 

Where  the  bonds  recite  that  they  are 
issued  "in  pursuance  of  statue,"  the 
truth  of  the  recital  cannot  be  denied. 
Third  Nat.  Bank  v.  Town  of  Seneca 
Falls,  15  Fed.  Rep.  783. 

2.  Moran  v.  Miami  Co.,  2  Black  (U. 
S.)  722;  Bissell  V.  Jeffersonville,  24 
How.  (U.  S.)  287;  Gelpcke  v.  Dubuque, 
I  Wall.  (U.  S.)  175;  St.  Joseph  Town- 
ship V.  Rogers,  16  Wall.  (U.  S.)  644; 
Menasha  v.  Hazard,  102  U.  S,  81;  2 
Am.  &  Eng.  R.  Cas.  571;  Town  of 
Prairie  v.  Lloyd,  97  111.  179;  3  Am.  & 
Eng.  R.  Cas.  139;  McCall  v.  Town  of 
Hancock,  10   Fed.   Rep.  80;   6  Am.  & 


Eng.  R.  Cas.  586;  Hannibal  v..  Fauntle- 
roy,  105  U.  S.  408;  Pana  v.  Bowler, 
107  U.  S.  529;  s.  c,  12  Am.  &.  Eng.  R. 
Cas.  563.  See  State  v.  School  Dist. 
No.  9,  10  Neb.  544. 

3.  This  point  was  raised  and  decided 
in  Town  of  Venice  v.  Murdock,  92  U. 
S.  494.  Authority  had  been  given  to 
certain  officers  of  a  town  to  borrow 
money  to  aid  in  the  building  of  a  rail- 
road and  to  issue  bonds  therefor,  pro- 
vided the  written  assent  of  two-thirds 
of  the  resident  taxpayers  should  be 
previously  obtained  by  such  officer  and 
filed  in  the  clerk's  office  with  an  affi- 
davit of  such  officer  verifying  such  as- 
sent. A  list  of  assenting  taxpayers 
was  filed  in  the  clerk's  office,  and  also 
the  required  affidavit;  the  bonds  were 
issued  and  sold  to  innocent  holders.  It 
was  held,  by  the  court  of  appeals  of  New 
York  (Starin  v.  Town  of  Genoa,  23  N. 
Y.  439;  Gould  V.  Town  of  Sterling,  23 
N.  Y.  456),  that  the  burden  of  proof 
was  upon  the  plaintiff  in  an  action  on 
the  bonds,  to  show  the  genuineness  of 
the  signatures  to  the  assent.  The  su- 
preme court  overturned  the  judgment 
of  the  New  York  court  in  Venice  v. 
Murdock,  jM/ra.  Mr.  Justice  Strong, 
in  speaking  of  Starin  v.  Genoa,  and 
Gould  V.  Sterling,  said:  "These  decis- 
ions are  in  conflict  with  the  rulings  of 
this  court  in  Bissell  v.  Jeffersonville,  24 
How.  (U.  S.)  287;  Knox  Co.  f .  Aspin- 
wall,  21  How.  (U.  S.)  539;  Mercer  Co. 
V.  Hacket,  i  Wall.  (U.  S.)  83,  and  other 
cases  which  we  have  cited.  They  are 
in  conflict  also  with  decisions  in  other 
State  courts.  Society  for  Savings  v. 
New  London,  29  Conn.  174;  Evansville 
etc.  R.  Co.  V.  Evansville,  15  Ind.  395; 
Knox  Co.  V.  Nichols,  14  Ohio  St.  260. 
We  have  carefully  considered  the 
reasons  given  for  the  judgments  in  the 
New   York  cases,  without  being  con- 
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8.  Where  Statute  Declares  Bonds  Void  Unless  Conditions  Are 
Complied  with. — In  such  case  they  will  be  void  in  whosesoever 
hands  they  may  be.^ 

9.  Recital  of  Conditions  Inconsistent  with  the  Statute. — Where 
the  bonds  recite  facts  inconsistent  with  the  statute  under  which 
they  purport  to  be  issued  they  are  invalid  in  the  hands  of  any 
holder.^ 

10.  "  Were  Issued  in  Pursuance  of  Subscription." — A  recital  that 
bonds  were  issued  in  pursuance  of  a  subscription  estops  the  county 
from  setting  up  as  against  a  bona  fide  holder,  that  the  authority 
to  make  the  subscription  had  expired  before  the  subscription 
was  made.* 


vinced  by  them.  They  ignore  the  para- 
mount purpose  for  which  the  bonds 
were  authorized  by  the  legislature,  and 
they  treat  the  written  assent  of  the  tax- 
ables  as  the  authority  to  the  township 
ofBcers,  when  in  fact  the  power  was 
given  b^'  the  legislature,  and  it  was  only 
left  to  the  town  to  determine  by  the 
action  of  two-thirds  of  the  resident 
taxables  whether  the  supervisors  and 
commissioners  might  act  under  the 
power.  In  Gould  v.  Sterling  the  legis- 
lative act  required  no  affidavit  to  be 
filed  with  a  statement  of  the  assenting 
taxpayers,  and  in  Starin  v.  Genoa  the 
affidavit  filed  was  regarded  as  merely 
verifying  that  the  persons  whose  names 
appeared  on  the  assents  comprised  two- 
thirds  of  the  resident  taxpayers.  But 
it  is  obvious  that,  if  no  more  than  this 
was  meant  by  the  required  affidavit,  it 
was  wholly  useless;  for  the  assessment 
rolls  of  the  township  would  have  shown 
as  much.' 

"It  is  very  obvious  that,  if  the  act  of 
the  legislature  which  authorized  an 
issue  of  bonds  in  aid  of  the  construc- 
tion of  the  railroad  on  the  written  as- 
sent of  two-thirds  of  the  resident  tax- 
payers of  the  town  intended  that  the 
holder  of  the  bonds  should  be  under 
obligation  to  prove  by  parol  evidence 
that  each  case  of  the  two  hundred  and 
fifty-nine  names  signed  to  the  written 
assent  was  a  genuine  signature  of  the 
person  who  bore  the  name,  the  prof- 
fered aid  to  the  railroad  company  was  a 
delusion.  No  sane  person  would  have 
bought  a  bond  with  such  an  obligation 
resting  upon  him  whenever  he  called  for 
payment  of  principal  or  interest.  If 
such  was  the  duty  of  the  holder,  it  was 
always  his  duty.  It  could  not  be  per- 
formed once  for  all.  The  bonds  re- 
tained in  the  hands  of  the  company 
would   have   been   no  help  in  the  con- 


struction of  the  road.  It  was  only  be- 
cause they  could  be  sold  that  they  were 
valuable.  Only  thus  could  they  be  ap- 
plied to  the  construction.  Yet  it  is  not 
to  be  doubted  the  legislature  had  in 
view,  and  intended  to  give,  substantial 
aid  to  the  railroad  company,  if  a  suf- 
ficient number  of  the  taxpayers  as- 
sented. They  must  have  contemplated 
that  the  bonds  would  be  offered  for  sale, 
and  it  is  not  to  be  believed  they  in- 
tended to  impose  such  a  clog  upon  their 
salableness  as  would  rest  upon  it  if 
every  person  proposing  to  purchase 
was  required  to  enquire  of  each  one 
whose  name  appeared  to  the  assent 
whether  he  had  in  fact  signed  it.'' 

1.  German  Sav.  Bank  v.  Franklin 
Co.,  128  U.  S.  526;  Anthony  t>.  Jasper 
Co.,  4  Dill.  (U.  S.)  136;  Bayley  v. 
Taber,  5  Mass.  286;  s.  c,  4  Am.  Dec.  57. 
See  Town  of  Eagle  v.  Kohn,  84  111. 
292. 

Bonds  issued  in  violation  01  express 
statute  or  constitutional  provision  are 
invalid,  though  in  the  hands  of  an  inno- 
cent holder  for  value.  Aspinwall  v. 
Daviess  Co.,  32  How.  (U.  S.)  364; 
Marsh  t).  Fulton  Co.,  10  Wall.  (U.  S.) 
676;  Moore  v.  Mayor  etc.  of  N.  Y.,  73 
N.  Y.  238;  s.  c,  29  Am.  Rep.  134.  See, 
as  to  estoppel  by  recital  to  set  up  de- 
fence of  overissue  contrary  to  constitu- 
tional provision,  Buchanan  ».  Litchfield, 
102  U.  S.  278;  Dixon  Co.  V.  Freed,  iii 
U.  S.  83;  Lake  Co.  v.  Graham,  130  U. 
S.  674;  Marcy  v.  Oswego  Township,  92 
U.  S.  637;  Humboldt  Township  v. 
Long,  92  U.  S.  642. 

2.  Horton  v.  Town  of  Thompson,  71 
N.  Y.  513.  See  McClure  v.  Oxford 
Township,  94  U.  S.  429. 

3.  Moultrie  Co.  v.  Rockingham  Ten- 
Cent  Sav.  Bank,  92  U.  S.  631.  See 
Town  of  Concord  v.  Portsmouth  Sav. 
Bank,  92  U.  S.  625. 
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Where  the  Illegal  purpose  for  which    such   affidavits.     Ontario  ?'.  Hill,  99  N. 


bonds  were  issued,  as  in  aid  of  the  re- 
bellion, does  not  appear  upon  the  face 
of  the  bonds,  they  are  valid  in  the  hands 
of  a  bona  fide  holder  for  value.  Lynch- 
burg V.  Slaughter,  75  Va.  57. 

Misapplication  of  Funds. — Where  an 
ordinance  authorized  the  issue  of  bonds 
for  the  purpose  of  securing  funds  with 
which  to  aid  indigent  families,  the  fact 
that  such  funds  are  misapplied  by  the 
officials  does  not  affect  the  rights  of  a 
bona  fide  holder  for  value.  He  is  not 
required  to  look  further  than  the  ordi- 
nance to  see  whether  the  purpose  for 
which  the  bonds  were  issued  was  a  le- 
gitimate one.  Lynchburg  v.  Slaughter, 
75  Va.  57. 

Becltal  of  Object  of  the  Bonds  Cannot 
be  Contradicted  by  the  Municipality. — 
Where  a  recital  is  placed  on  the  corpo- 
rate minutes  that  bonds  are  issued  for 
a  certain  lawful  purpose  the  municipal- 
ity cannot,  as  against  bona  f-de  holders 
for  value,  be  permitted  to  show  that  the 
real  object  of  their  issue  was  illegal. 
Aberdeen  v.  Sykes,  59  Miss.  236. 

New  York  Decisions. — The  New  York 
courts  refuse  to  follow  the  doctrine  of 
the  federal  courts  in  reference  to  bona 
fide  holders  of  municipal  bonds.  Under 
the  New  York  decisions  there  can  be 
no  bona  fide  tvoX&^'c  of  town  bonds  not 
issued  in  the  manner  provided  by  stat- 
ute. Cagwin  v.  Town  of  Hancock,  84 
N.  Y.  532;  Dodge  v.  Platte  Co.,  82  N. 
Y.  218;  Town  of  Venice  v.  Woodruff, 
62  N.  Y.  462;  s.  c,  20  Am.  Rep.  495; 
Town  of  Duanesville  v.  Jenkins,  57  N. 
Y.  186;  People  V.  Smith,  45  N.  Y. 
781;  People  11.  Mead,  24  N.  Y.  114;  36 
N.  Y.  224;  Starin  v.  Town  of  Genoa, 
23  N.  Y.  439;  Williams  v.  Duanesburg, 
66  N.  Y.  129. 

A  recital  in  bonds  in  aid  of  railways 
(ch.  907  of  Laws  1869),  to  the  effect  that 
all  necessary  legal  steps  have  been  taken 
to  comply  with  the  statute,  does  not  estop 
the  town  from  questioning  the  validity 
of  the  bonds,  even  in  the  hands  of  a 
bona  fide  holder  for  value.  Craig  v. 
Town  of  Andes,  93  N.  Y.  405. 

The  jurisdiction  of  quasi  judicial  of- 
ficers to  make  a  decision  is  always  open 
to  enquiry,  and  such  decision  may  be 
attacked  collaterally.  Cagwin  v.  Town 
of  Hancock,  84  N.  Y.  532. 

In  making  the  affidavit  required  of 
the  consent  of  taxpayers,  the  assessors 
exercise  yaa*!' judicial  functions.  How- 
land  V.  Eldredge,  43  N.  Y.  457;  People 
V.  Allen,  52  N.  Y.  538. 

The  municipality  is  not  estopped  by 


Y.  324. 

Nor  by  any  conduct  of  its  officers 
or  agents,  or  by  acts  of  acquiescence  or 
approval  on  the  part  of  the  inhabitants 
after  knowledge  of  the  facts.  Weis- 
mer  v.  Douglass,  64  N.  Y.  gi;  s.  c, 
21  Am.  Rep.  586. 

The  authority  of  a  majority  of  the 
taxpayers  of  a  town  to  encumber  the 
property  of  the  minority  against  their 
will,  in  aid  of  railroads  and  other  cor- 
porations, receives  no  countenance 
from  the  principles  of  the  common  law. 
Every  step,  therefore,  required  by  the 
statute  must  be  in  strict  conformity 
therewith.  People  v.  Hurlbert,  46  N. 
Y.  no;  Cowdrey  v.  Caneadea,  16  Fed. 
Rep.  532. 

In  Ontario  v.  Hill,  99  N.  Y.  324,  330, 
Andrews,  J.,  said:  "There  could  be  no 
bona  fide  holder  of  bonds  issued  with- 
out consent  in  fact,  which  would  pre- 
clude the  town  from  contesting  their 
validity.  .  .  The  bonds  issued  by 
defendant  never  had  a  legal  inception, 
and  were  void  The  town  could  have 
successfully  defended  against  them  in 
the  courts  of  the  State,  and  it  would 
have  been  no  answer  that  the  bonds 
were  held  by  purchasers  for  value  with- 
out actual  notice  of  the  defect  in  the 
authority  of  the  commissioners." 

"The  assessors  and  commissioners," 
said  the  learned  judge,  "are  mere  agen- 
cies to  bind  the  town  on  the  precedent 
condition  of  actual  consent,  the  per- 
formance of  which  purchasers  must 
ascertain  at  their  peril;  and  while  the 
affidavit  of  the  assessors  and  the  acts  of 
the  commissioners  afford  some  assur- 
ance of  the  regularity  and  validity  of 
the  proceedings,  they  are  as  to  third 
persons  the  assertions  of  special  public 
agents,  which  do  not  bind  the  town. 
The  town  is  not,  however,  remediless  in 
case  the  assessors,  contrary  to  the  fact, 
certify  that  the  requisite  consent  has 
been  obtained,  or  in  case  the  commis- 
sioners, acting  upon  the  certificate,  issue 
the  bonds.  The  proceedings  may  be 
reviewed  on  certiorari.  People  v. 
Allen,  52  N.  Y.  538;  People  v.  Smith, 
45  N.  Y.  773.  The  town  may  bring  an 
equitable  action  to  cancel  the  bonds  and 
restrain  their  transfer.  Town  of  Spring- 
port  V.  Teutonia  Sav.  Bank,  75  N.  Y. 
397;  s.  c,  84  N.  Y.  403.  Or  it  may 
await  the  bringing  of  an  action  to  en- 
force the  bonds,  and  defend  on  the 
ground  of  their  invalidity.  Starin  v. 
Town  of  Genoa,  23  N.  Y.  440;  Cagwin 
V.  Town  of  Hancock,  84  N.  Y.  532. 
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II.  Excessive  Issue. — Bonds  which  contain  sufficient  recitals 
are  not  invahd  in  the  hands  of  innocent  holders  for  value  because 
in  excess  of  statutory  limits.^  Such  a  purchaser  is  not  bound  to 
go  behind  the  recitals  in  the  bond  to  enquire  whether  the  amount 
of  the  indebtedness  exceeds  that  authorized  by  I9.W.* 

Where  statute  conveyed  authority  to  issue  bonds  in  aid  of  a 
railway  in  such  an  amount  as  would  not  require  a  levy  of  more 
than  one  per  cent,  per  annum  upon  the  taxable  property  of*  the 
township  to  pay  the  semi-annual  interest,  bonds  issued  in 
,excess  thereof  contained  recitals  that  they  were  issued  "  by  virtue 
of  and  in  accordance  with  "  the  act,  and  "  in  pursuance  of  and  in 
accordance  with  the  popular  vote  of  three-fifths  of  the  legal  voters 
of  the  township,"  and  it  was  held  that  this  was  a  determination 
by  the  proper  officials,  not  only  of  the  fact  of  the  popular  vote,  but 
that  all  facts  existed  which  the  statute  required  in  order  to  justify 
the  issue  of  the  bonds.* 

"  It  is  to  be  observed,"  said  Mr.  Justice  Strong,  "  that  every 
prerequisite  fact  to  the  execution  and  issue  of  the  bonds  was  of 
a  nature  that  required  examination  and  decision.  The  existence 
of  sufficient  taxable  property  to  warrant  the  amount  of  the  sub- 
scription and    issue   was  no  more  essential  to  the  exercise  of  the 


In  People  v.  Mitchell,  35  N.  Y.  551, 
the  affidavit  that  the  requisite  consent 
had  been  given  was  made  conclusive  by 
statute. 

In  Town  of  Springport  v.  Teutonic 
Sav.  Bank,  75  N.  Y.  397,  the  statute 
made  the  affidavit  presumptive  evi- 
dence. 

Where  it  is  intended  in  a  statute  to 
make  an  affidavit  conclusive,  there  is 
usually  something  in  the  statute  clearly 
indicating  such  intention.  This  affi- 
davit is  not  conclusive  evidence,  but 
only  competent  as  ^rima  facie  of  the 
facts  stated  in  it.  People  v.  Brown,  55 
N.  Y.  196. 

Such  bonding  acts  are  held  to  be 
contrary  to  sound  public  policy.  "This 
court  has  steadily  held  to  the  doctrine," 
said  Andrews,  J.,  in  Wellsborough  v. 
N.  Y.  etc.  R.  Co.,  76  N.  Y.  182,  185, 
"that  the  statutes  authorizing  town  bond- 
ing in  aid  of  railroads  must  be  strictly 
pursued,  and  that  the  proceedings  will 
not  be  sustained  when  there  has  been 
a  failure  to  comply  strictly  with  the 
statutes  conferring  the  authority.  These 
statutes  authorize  private  property  to 
be  taken  by  means  of  taxation  for  the 
benefit  of  private  corporations,  exer- 
cising, as  is  held,  a  quasi  public  func- 
tion; and  while  the  courts  have  been 
disposed  to  sustain  their  validity,  and  to 
uphold  bonds  issued  in  conformity  with 
tlie  authority  conferred,  they  have   re- 


fused to  go  further.  The  bonding  acts 
are  subversive  of  the  just  rights  of  the 
minority,  who  do  not  consent  to  the 
issue  of  the  bonds;  and  we  are  not  dis- 
posed to  relax  the  stringency  of  the 
rules  we  have  heretofore  adopted,  an4 
least  of  all  in  a  case  like  the  one  be- 
fore us,  where  bonds  have  not  been  is- 
sued, and  the  question  presented  is 
whether  the  preliminary  proceedings 
shall  be  consummated,  and  a  debt 
against  the  town  created." 

But  the  legislative  act  of  1868,  §  7,  ch. 
571,  authorizing  the  issue  of  certain 
bonds  makes  them  regular  paper,  and 
consequently  these  particular  bonds 
stand  on  the  same  footing  as  all  other 
municipal  bonds  under  the  decisions  of 
the  federal  courts.  Alvord  v.  Syra- 
cuse Sav.  Bank,  98  N.  Y.  599;  s.  c,  8 
Am.  &  Eng.  Corp.  Cas.  598. 

1.  Marcy  v.  Oswego  Township,  92 
U.  S.637;  Humboldt  Townships.  Long, 
92  U.  S.  642;  Town  of  Concord  v. 
Portsmouth  Sav.  Bank,  92  U.  S.  625; 
Wilson  V.  Salamanca,  99  U.  S.  499; 
Dallas  Co.  v.  McKenzie,  no  U.  S.686; 
New  Providence  v.  Halsey,  117  U.  S. 
336;  Darlington  v.  Laclede,  4  Dill. 
(U.  S.)  200;  Nicolay  t).  St.  Clair  Co.,  3 
Dill.  (U.  S.)  163. 

2.  Sherman  Co.  v.  Simons,  109  U.  S. 
735. 

3.  Marcy  v.  Oswego  Township,  92 
U.S.  637.' 
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authority  conferred  upon  the  board  of  county  commissioners  than 
was  the  petition  for  the  election,  or  the  fact  that  fifty  freeholders 
had  signed,  or  that  three-fifths  of  the  legal  voters  had  voted  for 
the  subscription.  These  are  all  extrinsic  facts  bearing  not  so 
much  upon  the  authority  vested  in  the  board  to  issue  the  bonds, 
as  upon  the  question  whether  it  should  be  exercised.  They  ^re 
all  by  the  statute  referred  to  the  enquiry  and  determination  of  the 
board,  and  they  were  all  determined  before  the  bonds  and 
coupons  came  into  the  hands  of  the  plaintiff."^ 

The  estoppel  in  such  a  case  is  against  an  exaction  imposed  by 
the  legislature.  The  legislature,  being  the  source  of  the  exaction, 
creates  a  board  authorized,  to  determine  whether  its  exaction 
had  been  complied  with,  and  its  findings  are  conclusive  as  to  a 
bona  fide  holder.^ 


1.  Sherman  Co.  v.  Simons,  109  U.  S. 

733- 

In  Iowa,  it  is  held  that  bonds  issued 
in  excess  of  amount  of  indebtedness 
permitted  by  a  constitutional  provision 
are  void  in  the  hands  of  a  bona  fide 
holder.  McPherson  v.  Foster,  43 
lovpa,  48;  s.  u.,  22  Am.  Rep.  215;  Mo- 
sher  V.  Independent  School  District  of 
Ackley,  44  Iowa,  122.  See  Buchanan 
V.  Litchfield,  102  U.  S.  278. 

2.  Lake  Co.  v.  .Graham,  130  U.  S. 
674;  Sherman  Co.  ■v.  Simons,  109  U.  S. 
73s;  Oregon  t».  Jennings,  119   U.  S.  74. 

Some  confusion  has  been  introduced 
by  the  subsequent  case  of  Dixon  Co. 
w.  Field,  III  U.  S.  83,  which,  however, 
does  not  seem  to  affect  the  principle 
stated  above.  In  Marcj'  v.  Township  of 
Oswego,  supra,  the  court  held  that 
the  determination  of  the  amount  of 
taxable  property  was,  under  the  statute 
conferring  the  authority,  one  of  the  pre- 
requisite facts  to  be  determined  by  the 
commissioners.  In  Dixon  Co.  v.  Field, 
however,  it  was  held  that  the  amount  of 
taxable  property,  being  a  matter  ascer- 
tainable from  the  public  records,  and  its 
determination  not  being  one  of  the  facts 
to  be  determined  by  the  commissioners, 
must  be  ascertained  by  the  purchaser  of 
the  bonds.  He  was  required  to  take 
notice  of  the  constitutional  provision. 
(Sec.  2,  art.  II,  Const.  Neb.)  The  cases 
turn  on  the  application  of  the  rule  that 
the  municipal  corporation  is  bound  by 
recitals  of  such  facts  only  as  the  ofiicers 
are  authorized  to  make.  Their  author- 
ity to  determine  any  particular  facts  or 
conditions  must  be  determined  by  the 
statute,  which  is  the  source  of  all  their 
authority. 

Dixon  Co.  V.  Field,  iii  U.  S.  83,  was 


decided  upon  the  following  facts:  The 
constitution  prescribed  a  limitation  that 
the  amount  should  not  be  over  10  per 
cent,  of  the  assessed  valuation.  That 
was  a  constitutional  limit  of  the 
amount  that  could  be  issued;  and 
that  limit  was  a  limit  based  upon 
the  assessed  valuation.  The  county  of 
Dixon  issued  a  series  of  bonds  which, 
on  their  face,  showed  that  the  issue  was 
$87, 00b.  Every  bond,  therefore,  car- 
ried notice  to  the  purchaser  that  the 
issue  of  bonds  made  by  the  county  was 
$87,000;  and  it  was  held  that  that  being 
apparent  upon  the  face  of  the  bonds, 
the  purchaser  was  also  charged  with 
notice  of  the  amount  of  the  assessed 
valuation  of  the  property  in  the  county 
because  it  was  a  matter  appearing  upon 
the  records  of  the  county;  it  was  a 
matter  of  which  the  county  commis- 
sioners could  not  and  did  not  determine. 
It  was  a  matter  over  which  they  had 
no  control,  and  the  recital  of  a  fact  of 
which  they  had  no  control,  no  authority 
to  determine,  was  not  such  a  recital  as 
estopped  the  county.  So  the  pur- 
chaser, informed  hy  the  face  of  the 
bond  of  the  amount  of  the  issue  and 
charged  with  notice  of  the  amount  of 
the  assessed  valuation,  took  the  bond 
with  notice  of  its  invalidity. 

Mr.  Justice  Mathews  said:  "The 
case  is  to  be  distinguished  from  Marcy 
V.  Township  of  Oswego,  92  U.  S.  637, 
where,  although  it  was  provided  that 
the  amount  of  the  bonds  voted  by  any 
township  should  not  be  above  such  a 
sum  as  would  require  a  levy  of  one  per 
cent,  per  annum  on  the  taxable  property 
of  such  township  to  pay  the  yearly  in- 
terest, it  was  held  that  the  existence  of 
sufficient   taxable  property  to  warrant 
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But  a  different  question  arises  when  the  limitation  is  fixed 
by  the  organic  law  of  the  State.  This  question  was  thoroughly 
examined  in  a  very  recent  case.^  The  statute  authorized 
county  commissioners,  upon  a  vote    of  the  taxpayers,  to  issue 


the  amount  of  the  subscription  and  issue, 
it  not  being  designated  or  fixed  by  the 
assessment,  was  one  of  those  prerequi- 
site facts  to  the  execution  and  issue  of 
the  bonds  which  was  of  a  nature  which 
required  examination  and  decision,  and 
had  been  referred  by  the  statute  to  the 
enquiry  and  determination  of  the 
board. 

In  Sherman  Co.  v.  Simons,  109  U.  S. 
735,  the  county  commissioners  were 
constituted  by  the  statute  the  tribunal 
for  the  purpose  of  determining  the 
amount  of  the  indebtedness  in  excess 
of  which  the  bonds  were  not  to  be  is- 
sued, and  their  decision  was  accordingly 
held  to  be  conclusive." 

In  Potter  v.  Chaffee  Co.,  33  Fed. 
Rep.  614,  it  was  held  that  recitals  in  a 
bond  issued  under  Colo,  act  of  1881 
fSess.  Acts  Colo.  i88i,p.  85),  authoriz- 
ing counties  to  fund  their  debts,  which 
recite  full  compliance  with  the  act,  but 
not  the  amount  of  the  issue,  will  estop 
the  county  from  alleging  against  a  bona 
fide  holder  that  the  bonds  were  issued 
in  violation  of  a.  constitutional  pro- 
vision. The  act  was  held  to  cast  upon 
the  commissioners  the  duty  o£  determin- 
ing the  amount  to  be  issued. 

It  is  settled  that  in  the  absence  of 
recitals  the  purchaser  of  bonds  is  bound 
to  take  notice,  not  only  of  constitutional 
limitations  upon  municipal  indebtedness, 
but  of  such  facts  as  the  authorized  of- 
ficial assessments  disclosed  concerning 
the  valuation  of  taxable  property.  Bu- 
chanan V.  Litchfield,  102  U.  S.  278.  In 
this  case  the  bonds  did  not  contain  re- 
citals sufficient  to  estop  the  city.  Mr. 
Justice  Harlan,  after  referring  to 
the  difficulties  which  a  purchaser  might 
encounter  in  seeking  to  ascertain  the 
amount  of  the  city's  indebtedness,  said: 
"As,  therefore,  neither  the  constitution 
nor  the  statute  prescribed  any  rule  or 
test  by  which  persons  contracting  with 
municipal  corporations  should  ascertain 
the  extent  of  their  'existing  indebted- 
ness' it  would  seem  that  if  the  bonds  in 
question  had  contained  recitals  which, 
upon  any  fair  construction,  amounted 
to  a  representation  on  the  part  of  the 
constituted  authorities  of  the  city  that 
the  requirements  of  the  city  were  not — 
that  is,  that  the  city's  indebtedness,  in- 
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creased  by  the  amount  of  the  bonds  in 
question,  was  within  the  constitutional 
limit — then  the  city,  under  the  decision 
of  the  court,  might  have  been  estopped 
from  disputing  the  truth  of  such  repre- 
sentations as  against  a  bona  fide  holder 
of  its  bonds.  The  case  might  then,  per- 
haps, have  been  brought  within  the  rule 
announced  by  this  court  in  Town  of 
Coloma  V.  Evans  (92  U.  S.  484)  .  .  . 
So,  in  the  more  recent  case  of  Orleans 
V.  Pratt  (99  U.  S.  676),  it  was  said,  that 
'Where  the  bonds  on  their  face  recite 
the  circumstances  -which  bring  them 
■within  the  fo-wer,  the  corporation  is 
estopped  to  deny  the  truth  of  the  recital 
[citing  and  commenting  upon  Knox  Co. 
■u.  Aspinwall,  21  How.  (U.  S.)  539; 
Kenicott  v.  Wayne  Co.,  16  Wall.  (U. 
8.)  452;  Moultrie  Co.  v.  Rockingham 
Ten  Cent  Sav.  Bank,  92  U.  S.  631; 
Marcy  v.  Oswego  Township,  92  U.  S. 
637].  .  .  .  Had  the  bonds  made  the 
additional  recital  that  they  were  issued 
in  accordance  with  the  constitution,  or 
had  the  ordinance  stated,  in  any  form, 
that  the  proposed  indebtedness  was 
within  the  constitutional  limit,  or  had 
the  statute  restricted  the  exercise  of  the 
authority  therein  conferred  to  those 
municipal  corporations  whose  indebted- 
ness did  not  at  the  time  exceed  the  con- 
stitutional limitation,  there  would  have 
been  ground  for  holding  that  the  city 
could  not,  as  against  the  plaintiff,  dis- 
pute the  fair  inference  to  be  drawn 
from  such  recital,  or  statement,  as  to 
the  extent  of  the  existing  indebtedness. 
Any  different  conclusion  from  that  in- 
dicated would  extend  the  doctrine  of 
this  court  upon  the  subject  of  municipal 
bonds  further  than  would  be  consistent 
with  reason  and  sound  policy,  and  fur- 
ther than  we  are  now  willing  to  go. 
The  present  action  cannot  be  main- 
tained, unless  we  should  hold  that  the 
mere  fact  that  the  bonds  Tuere  issued 
without  any  recitals  of  the  circumstances 
bringing  them  within  the  limits  fixed 
by  the  constitution,  was,  in  itself,  con- 
clusive proof  in  favor  of  a  bona  fide 
holder,  that  the  circumstances  existed 
which  authorized  them  to  be  issued. 
We  cannot  so  hold." 

1.  Lake  Co.  v.  Graham,  130  U.   S. 
674;  26  Am.  &  Eng.  Corp.  Cas.  489. 
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county  bonds  for  the  amount  of  the  floating  debt  of  the  county 
as  ascertained  by  the  commissioners.  No  reference  was  made  by 
the  statute  to  the  constitutional  limitation  upon  county  indebted- 
ness. The  commissioners  declared  the  county  indebtedness  to  be 
a  certain  amount,  and  issued  bonds  to  that  amount.  The  bonds 
referred  to  the  statute,  and  certified  that  "  all  the  provisions  and 
requirements  of  the  act  have  been  fully  complied  with."  The 
bonds  so  issued  exceeded  the  amount  of  the  constitutional  limit. 
It  was  held  that  the  county  was  not  estopped  by  the  recital  to 
contest  the  validity  of  the  bonds  under  the  constitution. ^ 


1.  Carroll  Co.  v.  Smith,  iii  U.  S. 
556.  "It  is  true,"  said  Mr.  Justice 
Lamar  (Lake  County  ^'.Graham,  130  U. 
S.  674),  it  might  be  said  that,  inasmuch 
as  the  bonds  recite  that  all  the  require- 
ments of  the  statute  had  been  fully 
complied  with  hy  the  proper  officers, 
and  inasmuch  as  one  of  these  require- 
ments •  was  that  the  officers  should 
determine  the  amount  of  the  county 
debt,  the  inference  is  fair  and  reason- 
able that  the  statute  meant  only  that 
they  should  count  what  was  a  just  and 
actual  debt,  not  claims  that  were  void 
and  therefore  no  debt;  and  that  the  reci- 
tal made  was  in  effect  a  statement  that 
the  whole  matter  had  been  waived 
by  the  board,  and  that  they  had  issued 
bonds  for  only  such  warrants  as  were 
found  to  be  issued  in  conformity  to  the 
law — the  whole  law,  fundamental  as 
well  as  statute.  Waiving  the  question 
as  to  whether  such  a  conclusion,  per- 
suasive as  it  might  be  in  other  aspects 
of  the  cause,  is  not  too  remote  and  indi- 
rect for  the  basis  of  an  estoppel,  the 
avowed  object  of  which  is  to  exclude  from 
consideration  the  truth,  still  how  could 
the  case  be  any  better  for  the  defendant 
in  error?  Had  the  bond  expressly 
stated  that  the  board  canvassed  the 
debt,  and  found  the  same  to  be  binding 
and  valid  under  the  law  and  the  con- 
stitution, .  .  .  the  recital  would 
not  be  an  estoppel." 

In  a  recent  case  in  South  Dakota, 
Cummins  v.  Lawrence  Co.,  46  N.  W. 
Rep.  184,  the  distinction  is  made  be- 
tween limitation  upon  indebtedness 
created  by  the  constitution  and  by 
legislative  enactment.  Said  Bennett, 
J.:  "The  sections  of  the  Compiled 
Laws  (sections  1589  and  1666)  in  rela- 
tion to  the  limitation  of  the  amount  of 
annual  taxes  to  be  levied,  and  as  to 
extraordinary  expenditures,  are  simply 
legislative  provisions,  subject  to  change, 
modification  or  suspension  by  legisla- 
tive will;  and  these  were  so  modified 


and  suspended  by  the  funding  act, 
under  which  authority  these  bonds 
were  issued.  It  is  true  that,  had  the 
organic  act  limited  the  amount  of 
annual  tax  to  a  fixed  sum  or  rate  on 
each  dollar  of  assessable  property  that 
county  authorities  could  levy,  it  might 
be  a  different  question;  and,  as  held  in 
Buchanan  v.  Litchfield,  102  U.  S.  278, 
bonds  issued  in  excess  of  such  constitu- 
tional limitation  might  be  void  even  in 
the  hands  of  bona  fide  holders.  Not 
so,  however,  with  a  legislative  restric- 
tion or  limitation.  The  same  power 
which  limits  or  restricts  can  remove  or 
suspend  the  restriction  or  limitation. 
The  act  authorizes  the  county  commis- 
sioners to  fund  the  outstanding  indebt- 
edness of  the  county  existing  July  ist, 
1879.  It  was  clearly  their  duty  to  fund 
all  the  valid  indebtedness.  The  bonds 
upon  their  face  recite  that  they  are 
issued  under  that  particular  act.  A 
purchaser  is  hereby  assured  that  the 
commissioners  have  done  their  duty; 
and  such  recitals  in  the  bond,  while 
they  are  in  the  hands  of  a  bona  fide 
holder  for  value,  may  be  conclusive 
upon  the  municipality." 

In  the  last  edition  of  his  work  on 
Municipal  Corporations  (§  529  a.). 
Judge  Dillon  says:  "Peremptory 
constitutional  provisions  that  munici- 
palities shall  not  issue  bonds  exceeding 
a  specified  percentage  on  the  value  of 
the  taxable  property  within  the  munici- 
pality, to  be  ascertained  by  the  official 
assessments  or  valuations  for  the  pur- 
poses of  taxation,  are  regarded  by  the 
Supreme  Court  of  the  United  States, 
as  well  as  by  the  State  tribunals,  as  fix- 
ing a  limit  beyond  which  the  power  to 
issue  bonds  cannot  be  legislatively 
conferred;  and  the  supreme  court 
holds  that,  if  bonds  be  issued  in  excess 
of  such  limit,  they  are  void  in  the 
hands  of  bona  fide  holders,  notwith- 
standing a  recital  therein  that  they  are 
issued  under  and  in  pursuance   of  the 
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12.  Rules  Governing  Municipal  Bonds. — (i)  If  an  election  or 
other  fact  is  required  to  authorize  the  issue  of  the  bonds  of  a  mu- 
nicipal corporation,  and  if  the  result  of  that  election,  or  the  exist- ^ 
ence  of  that  fact,  is  by  law  to  be  ascertained  and  declared  by  any 
judge,  officer  or  tribunal,  and  that  judge,  officer  or  tribunal,  on 
behalf  of  the  corporation,  executes  or  issues  the  bonds,  with  a  re- 
cital that  the  election  has  been  held,  or  that  the  fact  exists,  or  has 
taken  place,  this  will  be  sufficient  evidence  of  the  fact  to  all  bona 
fide  holders  of  the  bonds. 

(2)  If  there  be  lawful  authority  for  the  municipality  to  issue  the 
bonds,  the  omission  of  formalities  and  ceremonies,  or  the  existence 
of  fraud  on  the  part  of  the  agents  of  the  municipality  issuing  the 
bonds,  cannot  be  urged  against  a  bona  fide  holder  seeking  to  en- 
force them. 

(3)  There  must,  however,  be  an  original  authority,  by  statute,  to 
the  municipality  to  issue  the  bonds.  Municipal  corporations  have 
not  the  power,  except  through  the  special  authority  of  the  legis- 
lature, to  issue  corporate  bonds  which  will  bind  their  towns ; 
neither  have  they  the  power  to  sell  or  mortgage  the  bonds  be- 
longing to  such  towns  without  special  authority.^ 

22.  Provisions  for  Payment — (a)  In  General. — The  methods  pro- 
vided by  law  for  the  collection  of  taxes  and  payment  of  bonds 
and  other  municipal  securities,  enter  into  and  form  a  part  of  the 
contract  between  the  municipal  corporation  and  the  holders  of  the 
securities.  This  contract,  under  the  constitution  of  the  United 
States,  cannot  be  impaired  by  subsequent  legislation.* 

constitution  of  the  State,  inasmuch  as  In   United  States  v.  Jefferson   Co.,  I 

such  recital  will  not  estop  the  munici-  McCrary     C.   C.  356,    the  court   said: 

pality    from    showing   that   the    bonds  "In   Von  Hoffman   v.  Quincy,  the  pre- 

were  issued  in  violation  of  the  constitu-  cise   question    here  involved   was   pre- 

tional  limitation;  and  if  this  be  shown  sented    to  the    Supreme   Court  of  the 

the  plaintiff  cannot  recover,  though  he  United  States;   and   that  court,  in   an 

be  a  holder  for  value  and  without  act-  opinion  concurred  in  by  every  member 

ual    notice   of  any  overissue."     Citing  of  the  court,  said :    'Where  the  bonds  in 

and   commenting    upon    Buchanan   v.  question  were  issued  there  were  laws  in 

Litchfield,  102    U.   S.  378;  Dixon  Co.  force  which   authorized   and   required 

w.  Field,  III   U.  S.  83;  Northern  Bank  the    collection    of   taxes   sufficient    in 

V.   Porter  Township,    no   U.   S.   608;  amount  to  meet  the  interest,  as  it  ac- 

Potter  1;.  Chaffee  Co.,  33  Fed.  Rep.  614;  crued    from    time    to  time,   upon   the 

Lake    Co.  v.   Rollins,    130  U.  S.  662;  entire   debt.      But  for   the   act  of  the 

Lake  Co.  v.  Graham    130  U.   S.  674.  fourteenth    of    February,   1863,    there 

See  also  Wheeler  v.   Philadelphia,  77  would   be    no    difficulty  in    enforcing 

Pa.  St.  338;  East  St.  Louis  v.  People,  them,  the  amount  permitted  to  be  col- 

124  111.  655.  lected  by  that  act  will  be  insufficient; 

1.  Mr.  Justice  Hunt,  in  Kenicott  and  it  is  not  certain  that  anything  will 
V.  Wayne  Co.,  16  Wall.  (U.  S.)  452;  be  j'ielded  applicable  to  that  object, 
quoted  in  Huidekoper  v.  Buchanan  Co.,  To  the   extent    of   the    deficiency   the 

3  Dill.  (U.  S.)   175.  obligation  of  the  contract  will  be  im- 

2.  Quincy  w.  Jackson,  113  U.  S.  332;  .paired,  and  if  there  be  nothing  applica- 
Wolff  V.  New  Orleans,  103  U.  S.  3^8;  ble  it  may  be  regarded  as  annulled. 
Ralls  Co.  Court  v.  United  States,  105  A  right  without  a  remedy  is  as  if  it 
U.  S.  733;  Galena  v.  Amy,  5  Walt,  were  not.  For  every  beneficial  pur- 
(U.  S.)  70s;  Von  Hoffman  v.  Quincy,     pose  it  may  be  said  not  to  exist.     "It  is 

4  Wall.  (U.  S.)  535.  well  settled  that  a  State   may   disable 
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((J)  Subsisting     Remedies. — Subsisting 
of  the  obligation.^ 


remedies  form    a    part 


itself  by  contract  from  exercising  its 
taxing  powers  in  particular  cases.  It  is 
equally  clear  that,  where  a  State  has  a 
municipal  corporation  to  contract  and 
to  exercise  the  power  of  local  taxation 
to  the  extent  necessary  to  meet  its 
engagements,  the  power  thus  given 
cannot  be  withdrawn  until  the  contract 
is  satisfied.  The  State  and  the  corpora- 
tion in  such  cases  are  equally  bound. 
The  power  given  becomes  a  trust  which 
the  donor  cannot  annul,  and  which  the 
donee  is  bound  to  execute;  and  neither 
the  State  nor  the  corporation  can  any 
more  impair  the  obligation  of  the  con- 
tract in  this  way  than  in  any  other. 
The  law  requiring  taxes  to  the  requisite 
amount  to  be  collected,  in  force  when 
the  bonds  were  issued,  are  still  in  force 
for  all  the  purposes  of  the  case.  The 
act  of  1863,  is,  so  far  as  it  affects  these 
bonds,  a  nullity.  It  is  the  duty  of  the 
city  to  impose  and  collect  the  taxes  in 
all  respects  as  if  that  act  had  not  been 
passed.  A  different  result  would  leave 
nothing  of  tlje  contract,  but  an  abstract 
right — if  no  practical  value — and  render 
the  protection  ,of  the  constitution  a 
shadow  and  a  delusion."  'And  the 
doctrine  laid  down  in  the  last  case 
cited  has  been  reaffirmed  in  numerous 
cases.  In  Riggs  v.  Johnson  Co.,  6 
Wall.  (U.  S.)  166,  194,  Mr.  Justice 
Clifford,  delivering  the  opinion  of  the 
court,  states  the  rule  in  the  following 
words:  "Where  a  State  has  authorized 
a.  municipal  corporation  to  contract 
and  to  exercise  the  local  power  of  taxa- 
tion to  the  extent  necessary  to  meet  the 
engagements,  the  power  thus  given 
cannot  be  withdrawn  until  the  contract 
is  satisfied."  And  this  is  the  settled 
doctrine  of  all  the  courts.  Galena  v. 
Amy,  5  Wall.  (U.  S.)  705,  709;  Rees  v. 
Watertown,  19  Wall.  (U.  S.)  107,  120; 
Lansing  v.  Countj'  Treasurer,  i  Dill. 
(U.  S.)  523;  I  Dill,  on  Mun.  Corp.,  § 
41,  and  notes;  Burroughs  on  Taxation,  p. 
426,  §  139;  State  ex  rel.  Hasbrouck  v. 
Milwaukee,  25  Wis.  122;  Western  Sav. 
Fund  Soc.  V.  Philadelphia,  31  Pa.  St. 
175;  s.  c,  72  Am.  Dec.  730;  Beckwith  v. 
English,  51  111.  147;  Vance  v.  Little 
Rock,  30  Ark.  435,  440. 

The  Arkansas  const,  of  1874,  art. 
16  ,  89,  provided  that  "no  county  shall 
levy  a  tax  to  exceed  one-half  of  one  per 
cent,  for  all  purposes,  but  may  levy  an 
additional  one-half  of  one  per  cent,  to 


pay  indebtedness  existing  at  the  time 
of  the  ratification  of  this  constitution." 
This  was  held  not  tp  impair  the  obli- 
gation of  a  previous  law.  "It  is  no 
answer,"  said  Caldwell  J.,  "to  say 
that  the  present  constitution  does  not 
utterly  destroy  the  right  given  by  the 
act  under  which  the  bonds  were  issued; 
that  a  limited  tax  may  still  be  levied. 
If,  by  any  subsequent  act  of  the  State, 
the  rate  could  be  limited  to  five  mills, 
it  could  be  limited  to  one,  or  taken 
away  altogether "  United  States  v. 
Jefferson  Co.,  6  Fed.  Rep.  486.  See 
note  to  United  States  v.  Miller  Co.,  4 
Dill.  (U.  S.)  233. 

In  Mobile  v.  Watson,  116  U.  S.  289, 
the  court  said:  "Therefore  the  reme- 
dies for  the  enforcement  of  such  obliga- 
tions assumed  by  a  municipal  corpora- 
tion, which  existed  when  the  contract 
was  made,  must  be  left  unimpaired  by 
the  legislature;  or,  if  they  are  changed, 
a  substantial  equivalent  must  be  pro- 
vided. Where  the  resource  for  the 
payment  of  the  bonds  of  a  municipal 
corporation  is  the  power  of  taxation 
existing  when  th°  bonds  were  issued, 
any  law  which  withdraws  or  limits  the 
taxing  power  and  leaves  no  adequate 
means  for  the  payment  of  the  bonds  is 
forbidden  by  the  constitution  of  the 
United  States,  and  is  null  and  void. 
■  Von  Hoffman  v.  Quincy,  4  Wall.  (U. 
S.)  535;  Edwards  v.  Kearzey,  96  U.  S. 
595;  Ralls  Co.  Court  v.  United  States, 
105  U.  S.  733;  Louisiana  v.  Pilsbury, 
105  U.  S.  278;  State  V.  Mayor  etc.  of 
New  Orleans,  109  U.  S.  285. 

These  propositions  receive  strong 
support  from  the  decisions  of  the  Su- 
preme Court  of  Alabama.  Commrs.  of 
Lime  Stone  Co.  v.  Rather,  48' Ala.  433; 
Edwards  v.  Williamson,  70  Ala.  145; 
Slaughter  v.  Mobile  Co.,  73  Ala.  134. 

1.  In  Siebert  v.  Lewis,  122  U.  S.  284, 
it  was  said  to  be  the  settled  doctrine  of 
the  court  that  remedies  subsisting  in 
the  State  where  the  contract  is  made 
and  is  to  be  performed,  are  a  part  of 
the  obligation,  and  that  "any  subse- 
quent law  of  the  State  which  so  affects 
that  remedy  as  substantially  to  impair 
and  lessen  the  value  of  the  contract 
is  forbidden  by  the  constitution,  and 
therefore  void." 

"The  legislature  of  Missouri,  having, 
by  an  act  of  March  3rd,  1869,  to  facilitate 
the   construction  of  railroads,  enacted 
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So  the  law  of  the  State,  as  construed  by  the  highest  court  at 
the  time  of  the  issue  of  the  bonds,  enters  into  and  forms  a  part  of 
the  obHgation.i 

(f)  Income  of  Specific  Property. — Where  the  statute  or  a 
city  ordinance  authorizing  the  issue  of  bonds  provides  that  the  in- 
come of  certain  property,  as  a  market,  shall  be  used  to  create  a 
fund  for  the  payment  of  the  interest  and  principal  of  the  bonds, 
the  municipal  authorities  cannot  by  a  subsequent  ordinance  divert 
such  income  to  other  purposes.* 


that  the  county  court  should  from  time 
to  time  levy  and  cause  to  be  collected 
in  the  same  manner  as  county  taxes,  a 
special  tax,  in  order  to  pay  the  interest 
and  principal  of  any  bonds  which 
might  be  issued  by  any  municipal  cor- 
poration in  the  State,  on  account  of  a 
subscription  authorized  by  the  act  to 
the  stock  of  a  railroad  company,  which 
tax  should  be  levied  on  all  realty  within 
the  township,  making  the  subscription 
in  accordance  with  the  valuation  then 
last  made  by  county  assessors  for 
county  purposes,  held,  first,  that  it 
.  was  a  material  part  of  this  contract 
that  a  creditor  should  always  have 
a  special  right  to  a  tax  to  be  lev- 
ied and  collected  in  the  same  manner 
and  at  the  same  time  as  the  county  tax. 
Second,  that  the  provisions  contained 
in  sees.  6798-6800  of  the  revised  consti- 
tution of  Missouri  of  '79,  respecting  the 
assessment  and  collection  of  such  taxes, 
are  not  the  legal  equivalent  for  the  pro- 
visions contained  in  the  act  of  1868. 
Third,  that  the  law  of  '68,  although  re- 
pealed by  the  legislature,  is  still  in  force 
for  the  purpose  of  levying  and  collecting 
taxes  for  the  payment  of  judgments  re- 
covered against  municipal  corporations 
in  the  State  upon  debts  incurred  by  sub- 
scription to  the  stock  of  railroads  in  ac- 
cordance with  its  provisions."  To  the 
same  point.  Cape  Girardeau  Co.  Court 
V.  Hill,  118  U.  S.  68;  Edwards  v.  Kear- 
zey,  96  U.  S.  595;  Van  Hofmann  v. 
Quincy,  4  Wall.  (U.  S.)  535;  Bronson 
V.  Kinzie,  i  How.  (U.  S.)  311,  317; 
Louisana  v.  New  Orleans,  102  U.  S. 
203-6. 

Virginia  Bond  Cases. — The  same  prin- 
ciple was  applied  to  State  bonds  in 
Poindexter  v.  Greenhow,  1 14  U.  S.  270; 
Royall  V.  Virginia,  116  U.  S.  572. 

The  right  to  have  a  tax  levied  is  as- 
signable. Chicago  etc.  R.  Co.  v.  Shea, 
67  Iowa  728. 

1.  Town  of  Elmwood  v.  Marcy,  92 
IJ   S.  289;  Bucher  v.  Cheshire  R.  Co., 


125  U.  S.  555;  German  Sav.  Bank  v. 
Franklin  Co.,  128  U.  S.  526. 

TMs  law  will  be  enforced  b_y  the  fed- 
eral courts.  See  Bolles  'v.  Brimfield, 
120  U.  S.  759;  Carroll  County  v.  Smith, 
III  U.  S.  556,  563;  Claiborne  Co.  v. 
Brooks,  III  U.  S.  400-410. 

Provision  for  a  Sinking  Fund. — Where 
the  act  authorizing  the  indebtedness 
provides  for  the  creation  of  a  sinking 
fund,  and  creditors  acting  thereunder 
surrender  the  evidences  of  their  debt 
and  receive  new  bonds,  for  the  payment 
of  which  the  fund  stands  pledged,  the 
legislature  cannot,  by  a  subsequent  act, 
provide  for  diverting  the  fund  to 
other  purposes.  Liquidators  of  City 
Debts  V.  Municipality,  6  La.  An.  21. 
See  Terry  v.  Wisconsin  M.  &  F.  Ins. 
Co.  Bank,  18  Wis.  87. 

2.  State  V.  Police  Jury  of  St.  Martin, 
III  U.  S.  716;  Bates  v.  Porter,  74  Cal. 
224;   English   V.   Sacramento,   19  Cal. 

172-' 

In  Fazende  v.  Houston,  34  Fed.  Rep. 
95,  it  appeared  that  the  city  of  Houston, 
under  an  ordinance  authorized  by  its 
charter,  issued  some  bonds  to  provide 
a  fund  for  building  a  market  house. 
By  the  terms  of  the  bonds,  the  revenue 
of  the  market  was  to  be  devoted  to  the 
payment  of  the  interest  on  the  bonds, 
and  to  form  a  sinking  fund  to  redeem 
them.  After  the  issuance  of  the  bonds, 
the  corporation  obtained  a  new  charter, 
authorized  by  which  they  devoted  the 
revenue  of  the  market  to  other  pur- 
poses than  that  provided  for  in  the 
ordinance  authorizing  the  bonds.  Plain- 
tiffs, holders  of  some  of  these  bonds, 
brought  a  bill  in  equity  to  compel  spe- 
cific performance,  and  asked  for  an  in- 
junction to  prevent  further  diversion  of 
the  market  house  revenues.  Held,  the 
facts  being  admitted,  that  an  injunction 
pendente  lite,  as  prayed  for,  should 
issue. 

Pardee,  J.,  after  setting  out  certain 
portions     of   the    city     charter,    said: 
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23.  Collectio7i  and  Payment — {a)  Judgment. — The  validity  of 
the  bonds  should  first  be  established  by  a  suit  and  judgment.^ 

The  recovery  of  a  judgment  by  a  bona  fide  holder  cannot  be 
defeated  on  the  ground  that  to  pay  the  judgment  would  require 
an  assessment  in  excess  of  the  constitutional  limit.^ 

Property  held  by  a  municipality  for  public  purposes,  such  as 
public  buildings,  fire  engines  and  engineering  instruments,  cannot 
be  subjected  to  the  payment  of  its  debts.  Upon  the  repeal  of  its 
charter,  such  property  passes  under  the  immediate  control  of  the 
State.3 

An  election  precinct  has  no  corporate  existence,  and  an 
action  to  recover  on  valid  precinct  bonds  should  be  brought 
against  the  county.* 

And  a  m.andanius  to  compel  levy  of  a  tax  for  payment  of  bonds 
given  by  a  county  on  behalf  of  a  township  should  be  directed  to 
the  county  officers." 

(3)  Power  to  Levy  Taxes. — The  authority  to  issue  municipal 
bonds  involves  the  power  to  levy  taxes  to  provide  funds  for 
their  payment.® 


"Here  is  authority  to  appropriate  the 
revenues  of  the  city,  emanating  from 
whatever  source,  to  the  improvement 
of  the  public  market,  to  borrow  on  the 
credit  of  the  city  therefor,  to  issue 
bonds,  to  provide  a  fund  to  pay  the 
interest,  and  create  a  sinking  fund  to 
redeem  the.  bonds,  and  to  lease  the 
market  or  other  revenues  of  the 
city  for  any  term  of  years.  The  au- 
thority seems  full  and  complete.  That 
some  of  the  revenues  of  the  public  mar- 
ket are  derived  from  rents  and  charges 
in  the  nature  of  'occupation  taxes'  and 
to  that  extent  are  within  the  legislative 
control  of  the  city  council,  does  not 
aflFect  the  validity  of  the  city  ordinance, 
nor  of  the  legislative  authority  to  pass 
the  ordinance.  As  the  ordinance  was 
authorized  by  the  charter,  and  therefore 
valid,  it  constitutes  a  contract  between 
the  holders  of  the  market  house  bonds 
and  the  city  of  Houston;  and  it  follows 
as  settled  jurisprudence  that  the  ordi- 
nances of  the  city  of  Houston,  making 
any  other  disposition  or  appropriation 
of  the  market  revenues  than  as  speci- 
fied in  the  ordinance  under  which  the 
bonds  were  issued,  are  void  and  have 
no  legal  effect,  and  that  so  much  of  the 
present  charter  of  the  city  of  Houston 
as  authorizes  the  city  council  of  the 
city  of  Houston  to  divert  any  of  the 
market  house  rents  or  revenues  from 
the  special  fund  as  contracted  for  in 
said  ordinance,  under  which  said  bonds 
were  issued,  is  inoperative  in  impairing 


the  obligations  of  the  said  ordinance 
and  contract,  because  in  violation  of 
art.  I,  sec.  10,  of  the  constitution  of  the 
United  States." 

1.  Heine  v.  Levee  Comm.,  19  Wall. 
(U.  S.)  655,  657;  Town  of  Queensbury 
V.  Culver,  19  Wall.  (U.  S.)  83,  92. 

The  federal  courts  have  no  power  to 
issue  a  writ  of  mandamus  as  an  original 
proceeding.  Bath  Co.  v.  Amy,  13 
Wall.  (U.  S.)  244;  Riggs  V.  Johnson 
Co.,  6  Wall.  (U.  S.)  166;  Dillon's 
Mun.  Corp.,  §  693,  n. 

See   Hawley  v.  Fairbanks,  108  U.  S. 

543- 

Parties. — Where  a  portion  of  the  ter- 
ritory is  detached  and  made  into  new 
counties,  such  counties  need  not  be 
made  parties  to  an  action  on  the  bonds 
against  the  original  county.  Columbia 
Co.  V.  King,  13  Fla.  421. 

2.  Moultrie  Co.  v.  Fairfield,  105  U. 
S.  370. 

3.  Meriwether  v.  Garrett,  102  U.  S. 
472. 

4.  Osborn  v.  Adams  Co.,  2  McCrary 
(U.  S.)  97;  Davenport  v.  Dodge  Co., 
105  U.  S.  237. 

6.  Cass  Co.  V.  Johnston,  95  U.  S.  360; 
Cass  Co.  V.  Shores,  95  U.  S.  375;  Jor- 
don  V.  Cass  Co.,  3  Dill.  (U.  S.)  185. 

6.  Feldman  v.  Charleston,  23  S.  Car. 
57;  s.  c,  15  Am.  &  Eng  .  Corp.  Cas. 
343;  s.  c,  55  Am.  Rep.  6. 

In  Quincy  -v.  Jackson,  113  U.  S.  333; 
s.  t.,  7  Am.  &  Eng.  Corp.  Cas.  368,  it 
was  held  that  neither  the  act  of  the  leg- 
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{c)  Mandamus. — Mandamus  is  the  proper  remedy  to    compel 
the  dehvery  of  bonds,  the  appropriation^  of  money  already  in  the 


islature  of  Illinois  ot  1869,  from  whicli 
the  city  of  Quincy  derived  the  author- 
ity to  issue  bonds  in  payment  of  its 
subscription  to  the  stock  of  the  Mis- 
souri &  Mississippi  R.  Co.,  nor  any  gen- 
eral law  of  the  State,  forbids  expressly 
or  by  necessary  implication,  taxation  to 
the  extent  necessary  to  meet  the  obli- 
gations thus  incurred.  The  limit  as  to 
taxation  imposed  by  the  charter  of  the 
city  of  Quincy  had  reference  to  its 
ordinary  and  municipal  debts  and  ex- 
penses. 

Said  Harlan,  J.:  "In  giving  author- 
ity to  incur  obligations  for  such  extra- 
ordinary indebtedness,  the  legislature 
did  not  restrict  corporate  authorities  to 
the  limit  of  taxation  provided  for  ordi- 
nary debts  and  expenses.  In  Loan 
Association  v.  Topeka,  20  Wall.  (U. 
S.)  655,  660,  the  court,  after  observing 
that  the  validity  of  a  contract  which 
can  only  be  fulfilled  by  a  resort  to  tax- 
ation, depends  on  the  power  to  levy  the 
tax  for  that  purpose,  said :  'It  is  there- 
fore to  be  inferred,  that,  when  the  legis- 
lature of  the  State  authorizes  a  county 
or  city  to  contract  a  debt  by  bond,  it 
intends  to  authorize  it  to  levy  such 
taxes  as  are  necessary  to  pay  the  debt, 
unless  there  is  in  the  act  itself,  or  in 
some  general  statute,  a  limitation  upon 
the  power  of  taxation  which  repels 
such  an  inference.'  So,  in  United 
States  V.  New  Orleans, 98  U.  S.  381,  393; 
'When  authority  to  borrow  money  or 
incur  an  obligation,  in  order  to  execute 
a  public  work,  is  conferred  upon  a  mu- 
nicipal corporation,  the  power  to  levy  a 
tax  for  its  payment,  or  the  discharge  of 
the  obligation,  accompanies  it;  and 
this,  too,  without  any  special  mention 
that  such  power  is  granted.  This 
arises  from  the  fact  that  such  corpora- 
tions seldom  possess — so  seldom,  in- 
deed, as  to  be  exceptional — any  means 
to  discharge  their  pecuniary  obligations 
except  by  taxation.'  The  same  ques- 
tion arose  in  Ralls  Co.  Court  v.  United 
States,  105  U.  S.  733,  735,  where  it  was 
said:  'It  must  be.  considered  as  settled 
in  this  court  that  when  authority  is 
granted  by  'the  legislative  branch  of  the 
government  to  a  municipality,  or  a 
subdivision  of  a  State,  to  contract  an 
extraordinary  debt  by  the  issue  of  ne- 
gotiable securities,  the  power  to  levy 
taxes  sufficient  to  meet  at  maturity  the 
obligations  to  be  incurred   is   conclu- 


sively implied,  unless  the  law  which 
confers  the  authority,  or  some  general 
law  in  force  at  the  time,  clearly  mani- 
fests a  contrary  legislative  intention.' 
Again:  'If  what  the  law  requires  to  be 
done  can  only  be  done  through  taxa- 
tion, then  taxation  is  authorized  to  the 
extent  that  may  be  needed,  unless  it  is 
otherwise  expressly  declared.  The 
power  to  tax  in  such  cases  is  not  an  im- 
plied power,  but  a  duty  growing  out  of 
the  power  to  contract.  The  one  power 
is  as  much  express  as  the  other.'  See, 
also,  Parkersburg  v.  ferown,  106  U.,  S. 
4S7,  501.  The  doctrine  announced  in 
these  cases  is  sustained  by  the  United 
States  V.  Macon  Co.,  99  U.  S.  582,  up- 
on which  the  plaintiff  in  error  relies; 
for,  in  that  case,  the  very  act  conferring 
upon  the  county  authority  to  make  a 
subscription  to  the  stock  of  a  railroad 
corporation,  made  special  provision  for 
a  tax  to  meet  the  subscription,  and  thus 
negatived  the  inference  that  the  legis- 
lature intended  to  permit  any  taxation 
beyond  that  allowed  by  that  special  act 
and  the  general  laws  of  the  State." 

A  failure  to  make  a  levy  at  the  time 
provided  for  by  law  does  not  affect  the 
authoritj'  to  make  the  levy.  The  power 
exists  as  long  as  the  obligation  to  pay  the 
debt  continues.  Limestone  Co.  v. 
Rather,  48  Ala.  433. 

1.  New  Haven  etc.  R.  Co.  v.  Chat- 
ham, 42  Conn.  465,  467;  People  v. 
Cline,  63  111.  394;  Land  Grant  R.  & 
Trust  Co.  V.  Davis  Co.,  6  Kan.  256; 
In  re  H.  &  N.  W.  R.  Co.,  39<:^B.  (U. 

C.)  93- 

Compelling  Issue  of  Bonds. — Where 
an  act  of  the  legislature  gives  to  a 
town  authority  to  vote  a  donation  in 
aid  of  a  railway  company,  and  levy  the 
collection  of  taxes  to  pay  the  same,  or 
to  borrow  money  for  that  purpose,  and 
to  issue  interest-bearing  bonds  to  pay 
such  loans,  the  railroad  company  can- 
not be  compelled  to  accept  the  bonds  of 
the  municipality;  and  neither  can  the 
municipality  be  compelled  to  issue 
bonds  to  the  railroad,  because  the  road 
has  no  claim  for  money,  and  has  no 
right  to  say  how  that  money  shall  be 
raised.  Chicago  etc.  R.  Co.  v.  Town 
of  St.  Anne,  loi  111.  151. 

But  it  was  held,  in  Ex  parte  Selma 
etc.  R.  Co.,  45  Ala.  696,  s.  c,  6  Am. 
Rep.  722,  that  a  writ  of  mandamus  will 
be  granted  to  enforce  a  lawful  subscrip- 
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treasury  to  their"  payment,  or  the  levy  of  a  tax  necessary  to  raise 
the  money  for  their  payment. ^ 

1.  Not  Necessary  to  Obtain  Judgment. — When  it  is  made  the 
duty  of  certain  officers  by  law  to  levy  a  tax  to  provide  for  the 
payment  of  bonds,  it  is  not  necessary  to  obtain  a  judgment  on  the 
bonds  before  applying  for  a  writ  of  mandamus?' 

The  taxes  so  raised  must  be  set  aside  as  a  special  fund  for  the 
benefit  of  the  particular  creditor.**  The  officer  collecting  such 
taxes  cannot  raise  the  question  of  validity,  but  must  pay  over  the 
money.* 

2.  Confers  No  Power. — Power  cannot  be  conferred   by  ma?ida- 


tion  for  stock;  and  the  issuance  of  bonds 
of  the  county  in  payment  for  the  same, 
if  the  municipal  authorities  refuse  to 
comply  with  the  law  upon  the  ground 
that  it  is  void  for  want  of  conformity  to 
the  constitution  of  the  State. 

1.  Cherokee  Co.  v.  Wilson,  109  U.  S. 
621;  Wakeley  v.  Muscatine,  6  Wall.  (U. 
S.)  481;  State  V.  Board  of  Educsition,  27 
Ohio  St.  96;  Cincinnati  etc.  R.  Co.  v. 
Clinton  Co.,  i  Ohio  St.  77;  Atchison 
R.  Co.  V.  Jefferson  Co.,  12  Kan.  127; 
U.  S.  V.  Vernon  Co.,  3  Dill.  (U.  S.) 
281;  Com.  V.  Pittsburgh,  34  Pa.  St.  496; 
Com.  -v.  Pittsburgh,  88  Pa.  St.  66. 

A  peremptory  mandamus  may  issue 
to  compel  a  city  treasurer  to  pay  over- 
due interest  on  city  bonds,  although 
the  money  in  his  hands  may  have  been 
appropriated  by  the  city  council  to 
other  purposes,  provided  the  amount 
thus  withdrawn  from  the  treasury  is 
not  absolutely  needed  for  the  ordinary 
expenses  of  the  citj'.  Williamsport  v. 
Com.,  90  Pa.  St.  498. 

"The  rule  may  now  be  regarded  as 
too  firmly  established  to  admit  of  doubt 
that  where  municipal  corporations  are 
authorized  by  law  to'  subscribe  to  the 
stock  of  railway  companies,  and  to 
issue  their  bonds  in  payment  of  such 
subscriptions,  and  are  also  required  to 
levy  a  tax  for  payment  of  the  interest 
on  bonds"  thus  issued,  or  for  payment  of 
the  principal,  mandamus  will  lie  on 
behalf  of  the  bondholders  to  compel 
the  corporate  authorities  to  levy  the 
necessary  tax  with  which  to  make  such 
payment."  High  on  Ex.  Rem.,  §  282; 
Maddox  V.  Graham,  2  Mete.  (Ky.)  56; 
Shelby  Co.  Court  v.  Cumberland  etc. 
R.  Co.,  8  Bush  (Ky.)  209;  Knox  Co.  v. 
Aspinwall,  24  How.  (U.  S.)  376;  Com. 
V.  Pittsburgh,  34  Pa.  St.  496. 

Where  the  authority  is  to  issue 
bonds,  sell  the  same  and  pay  for  stock 
with  the  proceeds,  inability  to  sell  the 


bonds  is  a  defence  to  a  mandamus  to 
compel  the  payment  of  the  money. 
Neuse  River  etc.  Co.  v.  Newbern,  7 
Jones  L.  (N.  Car.)  275. 

2.  Knox  Co.  V.  AeHnwall,  24  How. 
(U.  S.)  376;  People  V.  Lirown,  55  N.  Y. 
180;  Pegram  v.  Cleaveland  Co.,  64  N. 
Car.  557;  Winslow  v.  Perquimans  Co., 
64  N.  Car.  21S;  State  v.  Davenport,  12 
Iowa  335;  Brown  v.  Crego,  32  Iowa 
498;  Stevenson  v.  Summit  Township, 
35  Iowa  462;  Shinbone  v.  Randolph 
Co.,  56  Ala.  183;  Flagg  11.  Palmyra,  33 
Mo.  440;  State  v.  Milwaukee,  20  Wis. 
87;  Newman  v.  Justices  of  Scott  Co.,  5 
Sneed  (Tenn.)  695;  State  v.  Anderson 
Co.,  8  Baxt.  (Tenn.)  249;  Columbia  Co. 
■V.  King,  13  Fla.  421;  Maddox  v. 
Graham,  2  Mete.  (Ky.)  56;  State  v. 
Clinton  Co.,  6  Ohio  St.  280;  Clark  Co. 
Court  V.  Paris  etc.  Turnpike  Co.,  11  B. 
Mon.  (Ky.)  143,  154. 

The  holder  who  resorts  to  the  United 
■States  courts  for  a  mandamus  must  ob- 
tain judgment  before  he  is  entitled  to 
that  remedy.  Greene  Co.  v.  Daniel, 
102  U.  S.  1S7;  Osborn  v.  Adams  Co.,  7 
Fed.  Rep.  441. 

3.  Galena  v.  Amy,  5  Wall.  (U.  S.) 
705;  Coy  V.  Lyons,  17  Iowa  i;  Santee 
V.  Allegheny  City,  10  Pitts.  Leg.  J, 
241 ;  Vance  v.  Little  Rock,  30  Ark.  435.- 

1.  First  Nat.  Bank  v.  Wheeler,  72  N. 
Y.  201;  Murdock  v.  Aikin,  29  Barb. 
(N.  Y.)  59. 

Judgment  as  Notice  to  Officer. — Where 
an  act  of  the  legislature  of  Illinois  au- 
thorized subscriptions  to  the  stock  of  a 
certain  railroad,  and  required  certain 
notices  to  be  given  to  the  county  clerk,, 
by  aid  of  which  he  shall  compute  and. 
assess  enough  of  a  tax  to  pay  the  ac- 
cruing interest,  held,  that  certified 
copy  of  judgment  on  bonds  have  the 
same  force,  and  make  it  his  duty  to  as- 
sess proper  taxes.  Hawley  v.  Fairbanks, 
108  U.  S.  543. 
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mus  upon  those  to  whom  it  is  directed.  It  enforces  tne  perform- 
ance of  a  duty  by  the  exercise  of  power  already  existing.' 

A  writ  of  mandamus  from  a  federal  court  cannot  require  a  State 
officer  to  do  more  than  he  is  authorized  to  do  by  the  laws  of  the 
State.2 

Where  it  appears,  on  application  for  mandamus  to  compel  the 
levy  of  a  tax  to  pay  a  judgment  recovered  on  coupon  bonds,  that 
the  bonds  were  void  and  that  the  municipality  was  without  power 
to  tax  to  pay  them,  the  principle  of  res  judicata  does  not  apply, 
and  the  court  will  go  behind  the  judgment  and  take  cognizance  of 
the  facts  in  respect  to  the  bonds  and  the  remedy.  "  The  power  in- 
voked is  not  the  power  to  tax  to  pay  judgments,  but  the  power  to  tax 
to  pay  bonds,  considered  as  distinct  and  independent,  and,  therefore, 
when  the  relator  is  obliged  to  go  behind  his  judgments,  as  money 
judgments  merely,  to  obtain  the  remedy  pertaining  to  the  bonds, 
the  court  cannot  decline  to  take  "cognizance  of  the  fact  that  the 
bonds  are  utterly  void  and  that  no  such  remedy  exists. "^ 

3.  Penalty  for  Refusing  to  Obey  Writ  of  Mandamus. — A  muni- 
■cipal  officer  who  disobeys  a  writ  of  mandamus  commanding  the 
levy  of  a  taxis  subject  to  contempt  and  liable  for  damages  for  the 
nonperformance  of  his  duty.  But  only  nominal  damages  and  costs 
can  be  recovered.* 

4.  Limitation  of  Time. — A  writ  of  mandamus  to  enforce  collec- 
tion of  a  judgment  against  a  municipal  corporation  is  in  the 
nature  of  a  legal  equivalent  to  the  statutory  execution,  and  the 
right  to  prosecute  this  writ  for  such  purpose  is  limited  to  the 
same  period  of  time  within  which  execution  may  be  sued  out  on 
a  judgment  against  an  individual." 

1.  United  States  v.  Clark  Co.,  95  U.  damages,  if  thev  refuse  to  perforin  the 
S.  769;  Carroll  Co.  v.  United  States,  iS  dutj'  which  the  law  imposes  upon  them. 
Wall.  (U.  S)  71;  United  States  v.  The  result  is,  judgment  can  b^ obtained 
Maj'or  of  New  Orleans,  2  Woods  (U.  in  the  courts  against  these  municipali- 
S.)  230;  United  States  xk  Miller  Co.,  4  ties  upon  the  bonds  or  coupons  they 
Dill.  (U.  S.)  233;  Vance  -v.  Little  Rock,  have  issued,  and  their  obligations  con- 
30  Ark.  435.  ■  strued  with  the  greatest  rigor;  but  after 

2.  United  States  v.  Knox  Co.,  2  Mc-  judgments,  and  when  it  is  attempted  to 
Crary  (C.  C.)  625.  make  their  property  available  to  satisfy 

3.  Brownsville  Taxing  District  v.  them,  there  arises  the  real  difficulty  of 
Loague,  129  U.  S.  493,  50S'  P^""  Chief  the  case,  in  the  effort  to  overcome 
Justice  Fuller,  See  s.  c.  29  Fed.  Rep.  which  the  old  legal  maxim  seems  some- 
742;   Harshman  v.  Knox  Co.,  122  U.  S.  times  to  be  reversed." 

306,  309.  Mandamus   from   the  United    States 

As  a  defence  to  proceedings  in  man-  circuit  court  to  enforce  the  collection  of 

damns,  the  corporation  may  show  that  a  tax   cannot   be   interfered  with  by  a 

the  majority  of  votes  cast  at  the  elec-  State    court   or   legislature.     Riggs    v. 

tion     to     determine    subscription    was  Johnson    Co.,    6    Wall.    (U.    S.)    166; 

fraudulent.     People  v.  Logan  Co.,  63  Vance  «.  Little  Rock,  30  Ark.  435, 452. 

111.  374.  An   oiBcer  who  obej's  the  order  of 

4.  Dow  V.  Humbert,  91  U.  S.  294.  the   State   court  will    be   punished   for 
In  Newark   Sav.  Ins.  v.   Panhorst,  7  contempt  by  the  federal  court.     United 

Biss.  (U.  S.)  99,  Judge  Drummond  States  ii.  Silverman,  4  Dill.  (U.  S.)  224. 
said:  "It  has  been  decided  substantially  B.  United  States  t;. Oswego  Township, 
that  the  officers  of  such  corporations  28  Fed.  Rep.  55.  See  King  Iron  Bridge 
are  not  liable  for  more  than  nominal     Mfg.  Co.  v.  Otoe  Co.,  27  Fed.  Rep.  800.. 
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{d)  Execution  Against  Property  of  Individuals. — The  debts 
of  public  or  quasi  public  corporations  incurred  under  legislative 
authority  cannot,  generally,  be  collected  from  the  property  of 
the  inhabitants.^ 

In  the  New  England  States,  however,  the  private  property  of 
all  citizensof  a  municipal  corporation  is  liable  on  execution  against 
the  corporation.  All  the  inhabitants  are  regarded  as  parties  de- 
fendant in  an  action  against  the  corporation.** 

{e)  Statutory  Remedies. — In  some  States  statutory  remedies 
exist  for  the  enforcement  of  judgments  obtained  against  munici- 
pal corporations. 

(_/")  No  Remedy  in  Equity. — Where  the  statutory  remedy  and 
the  remedy  by  mandamus  proves  ineffectual  equity  can  confer 
no  relief.  In  such  cases  the  remedy  is  adequate;  the  diffi- 
culty is  in  its  application.  The  want  of  a  remedy  must  be  dis- 
tinguished from  the  inability  to  obtain  the  results  of  the  applica- 
tion of  the  remedy  to  the  case.*  "  The  hardships  of  the  case  and 
the  failure  of  the  procedure  established  by  law,  is  not  sufficient  to 
justify  a  court  of  equity  to  depart  from  all  precedent  and  assume 


Neglect  by  railway  company  to  ap- 
ply for  a  mandamus  to  compel  issue  of 
bonds  for  six  years  after  its  right  to 
them  had  accrued  is  not  laches  in  ab- 
sence of  evidence  that  the  town  was 
injured  by  the  delay.  State  v.  Jennings, 
48  Wis.  549. 

Record  of  Judgment  Cannot  be  Con- 
tradicted in  Mandamus  Proceedings. — 
Mandamus  to  enforce  the  collection  of 
taxes  to  pay  judgment  against  a  mu- 
nicipal corporation,  being  a  remedy'  in 
the  nature  of  an  execution,  nothing  can 
be  alleged  by  the  respondent  to  contra- 
dict the  record  of  the  judgment.  Ralls 
Co.  Court  V.  United  States,  105  U.  S. 
733,  explained.  Harshman  v.  Knox  Co., 
122  U.  S.  306. 

1.  Meriweather  v.  Garrett,  102  U.  S. 
472;  Miller  v.  Mc  Williams,  50  Ala. 
427;  Horner  v.  Coffey,  25  Miss.  432. 

In  Reese  v.  Watertown,  19  Wall.  (U. 
S.)  107,  122,  the  court  said:  "Assume 
that  the  plaintiif  is  entitled  to  the  pay- 
ment of  his  judgment,  and  that  the  de- 
fendant neglects  its  duty  in  .-efusing  to 
raise  the  amount  by  taxation,  it  does 
not  follow  that  this  court  may  order 
the  amount  to  be  made  from  the  private 
•estate  of  one  of  its  citizens.  This  sum- 
mzxy  proceeding  would  involve  a  vio- 
lation of  the  rights  of  the  latter.  He 
has  never  been  heard  in  court.  He  has 
had  no  opportunity  to  establish  a  de- 
fence to  the  debt  itself;  or,  if  the  judg- 
ment is  valid,  to  show  that  his  property 


is  not  liable  to  its  payment.  It  is  well 
settled  that  legislative  exemptions  from 
taxation  are  valid,  that  such  exceptions 
may  be  perpetual  in  their  duration,  and 
that  they  are,  in  some  cases,  beyond 
legislative  interference.  The  proceeding 
supposed  would  violate  the  funda- 
mental principle  contained  in  chapter 
twenty-nine  of  Magna  Charta,  and 
embodied  in  the  Constitution  of  the 
United  States,  that  no  man  shall  be  de- 
prived of  his  propert}'  without  due  pro- 
cess of  law;  that  is,  he  must  be  served 
with  notice  of  the  proceedings,  and 
have  a  day  in  court  to  make  his  de- 
fence." 

2.  Beardsley,  v.  Smith,  16  Conn.  367; 
s.  c,  41  Am.  Dec.  148. 

"In  Connecticut,  as  in  Massachusetts 
and  Maine,  by  common  law  or  im- 
memorial usage,  the  property  of  any 
inhabitant  may  be  taken  on  execution 
upon  a  judgment  against  the  town." 
Bloomfield  v.  Charter  Oak  Bank,  121 
U.  S.  129,  per  Gray,  J.;  Eames  v. 
Savage,  77  Me.  212;  s.  c,  52  Am. 
Rep.  751;  Hawkes  v.  Kennebec  Co., 
7  Mass.  461,  463;  Chase  v.  Merri- 
mack Bank,  19  Pick.  (Mass.)  564;  s.  c, 
31  Am.  Dec.  163;  Gaskill  v.  Dudley',  6 
Met.  (Mass.)  546;  s.  c,  39  Am.  Dec. 
750;  5  Dane's  Ab.  158. 

3.  Rees  v.  Watertown,  19  Wall.  (U. 
S.)  107, 124,  per  Hunt  J.  See  State  v. 
McCrillin,  4  Kan.  250;  Humphreys 
Co.  V.  McAdoo,  7  Heisk.  (Tenn.)  585. 
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an  irregular  power  of  administering  abstract  justice  at  the  expense 
of  well  established  principles."^ 

{g)  When  Remedy  Limited  to  Special  Tax. — When  the  legis- 
lature authorizes  a  municipality  to  contract  a  debt  and  issue 
its  bonds  therefor,  it  is  to  be  inferred  that  it  intends  to  au- 
thorize it  to  levy  such  taxes  as  are  necessary  to  pay  the  debt,  un- 
less there  is  in  the  act  itself,  or  in  some  general  statute,  a  limitation 
upon  the  power  of  taxation  which  repels  such  an  inference.*  And 
when  a  special  tax  is  provided,  the  bondholder's  remedy  is  not 
limited  to  such  tax  unless  it  is  provided  that  the  bonds  shall  not 
be  paid  in  any  other  way.  Such  bonds  are  debts  of  the  corpora- 
tion, and  for  any  balance  due  on  account  of  either  principle  or 
interest  after  the  application  thereto  of  the  proceeds  of  such  levy, 
the  holders  are  entitled  to  payment  out  of  the  general  fund  of  the 
municipality.^ 


1.  Heine  v.  Levee  Commissioners,  19 
Wall.  (U.  S.)  65s,  658,  per  Mr.  Jus- 
tice Miller;  s.  c,  i  Woods  (U.  S.) 
247. 

In  Meriweather  v.  Garrett,  102  U.  S. 
472,  51S,  Mr.  Justice  Miller  said: 
"When  creditors  are  unable  to  obtain 
payment  of  their  judgments  against 
municipal  bodies  by  execution,  they 
can  proceed  by  mandamus  against  the 
municipal  authorities  to  compel  them 
to  levy  the  necessary  tax  for  that  pur- 
pose, if  such  authorities  are  clothed  by 
the  legislature  with  the  taxing  power, 
and  such  tax  when  collected  cannot  be 
diverted  to  other  uses;  but  if  those  au- 
thorities possess  no  such  power,  or 
their  oiflces  have  b^en  abolished  and 
the  power  withdrawn,  the  remedy  of  the 
creditors  is  by  an  appeal  to  the  legisla- 
ture, which  alone  can  gi\'e  them  relief. 
No  federal  court,  either  on  the  law  or 
equity  side,  has  any  inherent  jurisdic- 
tion to  lay  a  tax  for  any  purpose,  or 
to  enforce  a  tax  already  levied,  except 
•through  the  agencies  provided  by  law. 
■However  urgent  the  appeal  of  creditors 
and  the  apparent  hopelessness  of  their 
position  without  the  aid  of  the  federal 
court,  it  cannot  seize  the  power  which 
belongs  to  the  legislative  department  of 
the   State  and  wield  it  in  their  behalf" 

Resiguatlon  of  Officers,  etc. — Public 
corporations  have  usually  adopted  one 
of  three  methods  for  the  purpose  of  es- 
caping from  their  debts,  (i)  The  en- 
actment of  laws  limiting  the  rate  of 
taxation,  and  the  exhaustion  of  their 
other  resources,  (2)  Securing  from  the 
legislature  a  revocation  of  their  charter, 
which  seems  to  be  a  successful  method. 
(3)    Repeated      resignations     of     the 


officers;  while  this  method  cannot  ex- 
tinguish the  claim  it  may  prevent  its 
collection  as  long  as  persisted  in.  In 
Rees  V.  Watertown,  19  Wall,  (U,  S,) 
107,  116,  the  plaintiff  brought  suit 
against  the  city  on  certain  bonds,  and 
obtained  judgment  on  which  executions 
were  issued  which  were  returned  unsat- 
isfied. He  then  obtained  a  writ  of 
mandamus  upon  the  authorities  of  the 
city  to  levy  and  collect  a  tax  upon  the 
taxable  property  of  the  city  to  pay  the 
judgments,  but  before  the  writs  could 
be  served  a  majority  of  the  members  of 
the  council  resigned  their  offices.  Sub- 
sequent writs  obtained  proved  ineffect- 
ual by  means  of  subsequent  resigna- 
tions. This  was  continued  for  fourteen 
years.  The  plaintiff  then  filed  a  bill  in 
equity,  alleging  that  the  corporate  au- . 
thorities  were  trustees  for  the  benefit  of 
the  creditors  of  the  city;  that  the  prop- 
erty of  the  citizens  was  a  trust  fund  for 
the  payment  of  its  debts,  and  that  it 
was  the  duty  of  the  court  to  lay  hold  of 
such  propertj'  and  cause  it  to  be  ap- 
plied; and  prayed  that  the  court  would 
subject  the  taxable  property  of  the  city 
to  the  paj'meut  of  the  judgments.  The 
supreme  court  said:  "We  are  of  the 
opinion  that  this  court  has  not  the 
power  to  direct  a  tax  to  be  levied  for 
the  payment  of  these  judgments." 

2.  Loan  Association  v.  Topeka,  20 
Wall.  (U.  S.)  655,  660. 

Authority  to.  a  city  to  subscribe  for 
stock  in  a  railway  company  necessarily 
implies  that  means  shall  be  provided  for 
payment  therefor.  Black  v.  Cohen,  52 
Ga.  621.  ' 

3.  United  States  v.  Clark  Co.,  95  U. 
S.  769;  s.  c,  96  U.  S.  211;  United  States 
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But  where  the  special  tax  levy  is  insufficient  a  mandamus  will 
not  lie  to  compel  the  levy  of  taxes  beyond  the  amount  author- 
ized by  the  statute.  Where  the  statute  limited  the  power  to  pro- 
vide for  payment  to  an  annual  tax  of  one-twentieth  of  one  per 
cent.,  and  another  law  then  in  force  authorized  a  levy  of  one  per 
cent,  upon  the  assessed  valuation  of  all  the  taxable  property  of 
the  county  for  general  purposes,  it  was  held  that  no  further  taxes 
could  be  authorized.* 


V.  Knox  Co.,  2  McCrary  (U.  S.)  625; 
Carroll  Co.  v.  United  States,  18  Wall. 
(U.S.)  71;  Macon  Co.  v.  Huidekoper,  99 
U.S.  592 ;  State  v.  Shortridge,  56  M0.126; 
Knox  Co.  V.  Harshman,  109  U.  S.  229. 
In  United  States  v.  Clark  Co.,  96  U. 
8..  211,  Mr.  Justice  Strong  said: 
'Limitations  upon  a  special  fund  pro- 
vided to  aid  in  the  payment  of  a  debt 
are  in  no  sense  restrictions  upon  the 
liabilitj'  of  the  debtor.  Why,  then,  must 
not  the  special  tax  of  one-twentieth  of 
one  per  cent,  be  regarded  as  merely  an 
additional  provision  made  for  the  pay- 
ment of  the  new  debt  authorized,  rather 
than  as  a  denial  to  the  creditors  of  any 
resort  to  the  ordinary  source  from 
which  paj'ment  of  county  debts  is  to  be 
made  .'  Why  should  such  a  provision 
be  construed  as  placing  the  holders  of 
the  bonds  in  a  worse  situation  than 
that  of  other  creditors  of  the  county  .' 
These  bonds  are  a  debt  of  the  county  as 
fully  as  is  any  other  liabilitj'.  Had  the 
act.which  gave  power  to  the  county  to 
issue  them  said  nothing  of  anj'  special 
tax,  there  could  be  no  question  that  the 
holder^  of  the  bonds,  like  other  credit- 
tors,  would  have  a  resort  to  the  mone3' 
in  the  county  treasury  collected  for  the 
discharge  of  its  obligation;  for  it  is  by 
the  law  made  the  duty  of  the  county 
court  to  order  the  payment  out  of  the 
county  treasury  of  any  sum  of  money 
'  -found  by  them  to  be  due  from  the 
county.     .  And  it  is  not  to  be  in- 

•ferred  from  a  provision  giving,  a.  cred- 
itor the  benefit  of  a  special  fund  that 
it  was  intended  to  place  him  in  a  worse 
position  than  that  he  would  have  oc- 
cupied had  no  such  provision  been 
made.  And  that,  too,  in  the  absence 
of  any  direction  that  he  must  look  ex- 
clusively to  that  fund.  Such  is  not  a 
reasonable  construction  of  the  statute. 
Such  is  not  a  fair  implication  of  its  pur- 
pose. It  accords  neither  with  its  letter 
nor  with  its  spirit.  .  .  "It  is  incredi- 
ble that  the  legislature  intended  to 
deny  to  the  purchaser  of  the  bonds  any 
right  to  look  for  payment  beyond  such 


a  meagre  provision;  or,  if  it  was  so  in- 
tended, that  the  intention  would  not 
have  been  expressed  in  precise  terms. 
In  the  absence  of  any  express  declaration 
that  th3  creditor's  right  to  claim  pay- 
ment shall  not  reach  beyond  the  fund  de- 
rived from  the  small  special  tax,  we  can- 
not think  the  legislature  proposed  ren- 
dering the  bonds  unsalable  or  almost 
wortnless  in  the  hands  of  those  who 
might  be  so  unfortunate  as  to  hold 
them.  Such  an  intention  would  have 
defeated  the  object  sought  to  be  secured 
by  giving  authority  for  their  issue. 
Nor  can  we  think  that  the  legislature 
intended  to  set  a  trap  for  purchasers 
and  lead  them  to  suppose  that  they 
were  obtaining  valuable  securities, 
when  in  fact  they  would  obtain  what 
was  next  to  nothing.  The  statute  I'usti- 
fies  no  implication  of  any  such  legisla- 
tive intention.  If  it  be  said  that  the 
legislature,  in  limiting  the  special  tax 
allowed,  contemplated  no  issue  of  bonds 
beyond  what  one-half  of  one  per  cent, 
would  pay,  and  did  not  anticipate  the 
improvidence  of  purchasers  who  might 
buy  bonds  issued  in  excess  of  that  sum, 
it  may  be  answered  that  still  a  larger 
issue  was  in  fact  authorized." 

1.  United  States  v.  Macon  Co.,  99 
U.  S.  582;  United  States  v.  Macon  Co. 
Court,  35  Fed.  Rep.  483;  State  v. 
Macon  Co.,  68  Mo.  29 

In  United  States  v.  Macon  Co.,  99 
U.  S.  582,  590,  Chief  Justice  Waite 
said  :■  "Every  purchaser  of  a  municipal 
bond  is  chargeable  with  notice  of  the 
statute  under  which  the  bond  was 
issued.  If  the  statute  gives  no  power 
to  make  the  bond,  the  municipality  is 
not  bound.  So,  too,  if  the  municipality 
has  no  power,  either  by  express  grant 
or  by  implication,  to  raise  money  hy 
taxation  to  pay  the  bond,  the  holder 
cannot  require  the  municipal  authori- 
ties to  Ievj»a  tax  for  that  purpose.  If 
the  purchaser  in  this  case  had  exam- 
ined the  statutes  under  which  the 
county  was  acting,  he  would  have  seen 
what  might  prove  to  be  difficulties  in 
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the  way  of  payment.  As  it  is,  he  holds 
the  obligation  of  a  debtor  who  is  unable 
to  provide  the  means  of  payment.  We 
have  no  power  by  mandamus  to  com- 
pel a  municipal  corporation  to  levy  a 
tax  which  the  law  does  not  authorize. 
We  cannot  create  new  rights  or  confer 
new  powers.  All  we  can  do  is  to  bring 
existing  powers  into  operation.  In  this 
case  it  appears  that  the  special  tax  of 
one-twentieth  of  one  per  cent,  has  been 
regularly  levied,  collected  and  applied, 
and  no  complaint  is  made  as  to  the 
levy  of  the  one-half  of  one  per  cent,  for 
general   purposes.     What  is  wanted  is 


the  levy  beyond  these  amounts;  and 
that,  we  think,  under  existing  laws,  we 
have  no  power  to  order." 

Where  new,  bonds  are  issued  for  the 
purpose  of  funding  old  indebtedness 
the  same  remedies  exist  for  the  enforce- 
ment of  the  new  bonds  as  of  the  old,  if 
no  special  provision  is  made  for  their 
collection.  People  v.  Lippincott,  8i 
111.  193. 

Authorities  on  Municipal  Securities. — 
Dill.  Mun.  Corp.  (4th  ed.),  ch.  14;  Dill. 
Law  of  Municipal  Bond  (1876);  Burh- 
am's  Law  of  Mun.  Bonds  (1889)  Bur- 
roughs' Public  Securities. 
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Mechanics'  Liens,  i 

Abandonment  of  contract,  78 

Alterations,  33 

Amendments  to  pleadings,  177 

Amount  secured,  84 

Appeal  from  judgment,  203 

Apportionment  of  lien,  loi 

Approval  of  architect,  77 

Appurtenances,  35 

Assignment  for  benefit  of  creditors, 

116 
Assignment  of  lien,  102 
Assignment  of  the  property,  83 
,     Bridges,  23 

Building,  definition  of,  2 

Burden  of  proof,  51 

Commencement,  what  constitutes,  82 

Complaint  and  petition,  155 

Consen^  to  charge  with  lien   15 

Consideration,  35,  37 

Construction,  rules  as  to,  24,  179 

Contracts,  65 

Cost,  204 

County  property,  23 

Definition,  5 

Demurrers,  176 

Destruction  of  building.  77,  iii 

Enforcement  of  lien,  117 

Estoppel,  108 

Evidence,  184 

Execution  and  sale  under  judgment, 

199 
Extra  work,  77,  153 
Filing  notice,  S3 
Filing  of  contracts,  74 
Filing  statement  of  claim,  127 
Fixtures,  21,  35 
Homesteads,  22 
Injunction, '8 
Joint  contracts,  16,  74 
Joint  tenants,  16 
Judgment,  191 
Jurisdiction,  182 
Leasehold  estates,  16,  17,  22 
Lien,  nature  of,  5 
Lien,  when  acquired,  80 
Liens,  who  may  create,  57 
Loss  and  discharge  of  lien,  109 
Machinery,  35 
Marshaling  of  securities,  100 
Material  not  used,  41 
Measure  of  damages,  79 
Modification  of  contracts,  76 


Mechanics'  l^iens-^Coittinued. 
Municipal  corporations,  23 
Notice,  52 
Notice  of  claim,  125 
Owner,  57 

Ownership,  allegation  of,  17 
Ownership,  change  of,  iii 
Parol  evidence,  188 
Parties,  165,  178 
Payment,  69,  97 

Performance  of  contracts,  76,  So 
Persons  entitled  to  lien,  44 
Plea  or  answer,  173 
Pleading,  172 
Preference,  44 
Priority  of  lien,  86 
Property  subject  to  lien,  9 
Property,  covered  by  lien,  85 
Public  buildings,  29 
Railroads,  23 
Ratification,  60 
Receiver,  appointment  of,  124 
Requisites  of  claim,  17 
Rescinding  contract,  78 
Retaining  amount  due  to  contractor. 

Reversionary  estates,  22 
Running  account,  39 
Scire  facias,  197 
Set-off,  100,  198 
Statute  of  limitations,  115 
Statutes,  67 

Statutes  not  retroactive,  27 
Statutes,  retrospective.  180. 
Street  railroads,  24. 
Subtenant,  buildings  erected   by,   23 
Tenancy  at  will,  22 
Verification  of  claim,  154 
Waiver  of  lien,  104 
Medical  Jurisprudence,  205 
Anatomical  evidence,  210 
Assault,  251 
Birth  of  issue,  216 
Blood  stains,  236 
Books  as  evidence,  207 
Burden  of  proof,  225 
Circumstantial  evidence,  255 
Definition,  205 
Evidence,  222 
Evidence  of  poisoning,  252 
Expert  evidence,  206,  21Q 
Feigned  diseases,  234 
Identity,  229 
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Medical,  Jurisprudence — Continued. 

Impotency,  2iS 

Infanticide,  221 

Insanity,  255 

Manslaugliter,  251 

Mummification,  260 

Murder,  249 

Neglect  causing  death,  226 

Paternity,  215 

Poisoning,  24S 

Pregnancy,  211 

Putrefaction,  260 

Rape,  211 

Saponification,  260 

Sex,  doubtful,  217 

Signs  of  death,  258 

Sterility,  218 

Survivorship,  234 
Medical  Societies.     See  Societies 
Meetings,  261 
Member,  261 
Memorandum,  262 

Age,  proof  of,  276 

By  deceased  persons,  270 

Copy  of  memoranda,  266 

Definition,  262 

Dying  declarations,  277 

Evidence,  when,  263 

Goods  sold  on  memorandum,  278 

Lost  books  and  papers,  276 

Memoranda  of  agreement,  269 

Memorandum  of  sale,  278 

Not  a  record,  277 

Pawnbroker's  memorandum,  278 
Memory,  279 
Menial,  279 
Men  of  a  County,  280 
Mental  Capacity,  280 
Mercantile  Agencies,  280 

Ciphers,  reports  in,  2S8 

Collection  agencies,  liability  as,  301 

Definition,  280 

Injunctions,  301 

Liability  of  agency's  informant,  297 

Lord  Tenterden's  act,  295 

Privileged  communications,  2S0 

Reports  of,  280 
Mercantile  Business,  302 
Mercantile  Law,  302 
Mercantile  Partnership,  302 
Merchandise,  302 
Mei'ger,  312 

Actions  on  accounts,  341 
Vssets,  merger  of,  313 

Bankrupt  proceedings,  350 

Bonds,  336 

Collateral  securities,  351,  357 

Conspiracy,  369 

Crimes  against  property,  367 

Criminal  law,  359 

Definition,  313 

Evidence,  326,  335 

Foreign  judgment,  340 


Merger — Continued. 
•  Garnishees,  342 

Indivisible  demands,  343,  348 

Joint  and  joint   and    several  obliga- 
tions, 344 

Judgments,   merger   and  extinguish- 
ment of,  334,  339 

Misdemeanor,  369 

Mortgage,  320 

Nuisance,  347 

Other  or  higher  security,  331,  352 

Presumption,  326 
•   Principal  and  agent,  34 

Promissory  notes  and  bills,  330,  342 

Recovery  in  a  different  capacity,  351 

Renewal  notes,  354 

Several  torts,  349 

Simple  contract  and  other  indebted- 
ness, 336 

Sureties,  342 

Trespass,  346  . 

Warrantors,  342 
Merits,  370 
Merits,  Affidavit  of,  371 

Conclusiveness,  3S5 

Constitutionality,  371 

Contents  of  affidavit,  376 

Definition,  371 

Service,  385 

Uses,  373 

When  made,  373 

Who  can  make,  372 
Mesh,  386 
Mesne  Profits,  386 
Mesne  Process.     See  Process: 
Metals,  3S7 
Meteor,  38S 

Metes.     See  Boundaries. 
Method,  388 

Mexican  Titles,.     See  Public  Lands. 
Middle.     See  Name;  Thread. 
Meter,  38S 
Military  Law,  390 

Abuse  of  authority,  437 

Army  regulations^  394 

Articles  of  war,  392 

Bounties,  445 

Capture  of  enemies'  propei'tj',  417 

Civil    liability    for   executing    illegal 
order,  426 

Civil  relations  of  the  military,  428 

Confiscation,  420 

Court-martial,  455 

Court-martial,  sentence  of,  411 

Courts  of  enquiry,  453 

Criminal  prosecutions,  441 

Definition,  392 

Desertion,  415,  452 

Discharge,  406 

Dismissal,  407,  408 

Draughts,  403 

Enlistment,  398 

Evidence  before  a  court-martial,  471 
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Mines  and  Mining  Claims. 


Military  I^aw — Continued. 
Exemption  from  arrest,  428 
Habeas  corpus,  407,  441 
Illegal   punishment   for  violence,  435 
Insurance  against  draughts,  406 
Interest  on  bounties,  453 
Judgment  of  court-martial,  457 
Jurisdiction  of  civil  courts,  430 
Jurisdiction  of  court-martial,  461 
Liability    of    military    persons,   430 

437 

jSIilitar3'  commissioners,  472 

Military  service,  39S 

Mutiny,  412 

Obedience  to  orders,  422 

Officer  as  garnishee,  441    , 

Officers,  dismissal  of,  40S 

Official  reports,  435 

Orders,  396 

Pleadings  before  a' court-martial,  47J 

President,  power  of,  408,  459 

Procedure  before  a  court-martial,  469 

Public  contracts,  440 

Sources  of,  392 

Substitutes  405 

Supplies,  422 

Taxation,  428 

Taxation  for  bounties,  445 

Usages  and  customs,  397 

Voting,  429 
Militia,  474 

Definition,  474 

Funds  and  stores,  481 

Discipline,  478 

Exemption  from  military  duty,  479 

Liability  of  officers,  48J 

Organization  and  control,  475 

Privileges  of  militia  members,  4S1 

State  rights  of,  to  service,  475 

Unauthorized  organization,  476 
Milk,  482 

Mill  Acts.     See  Mills. 
Mills,  482 

Co-owners,  rights  and  duties  of,  486 

Conveyances,  492 

Definition,  482 

Erection  of  mills,  484 

Fixtures,  483 

Height  of  mill-dam,  490 

Grants,  construction  of,  492 

Injuries  by  and  against  mill-owners, 
498  [496 

Mill-owners,  rights  and  liabilities  of. 

Partition,  486 

Procedure  on  mill  acts,  485,  491 

Remedies,  490 

Repairs,  486 

Statutory  regulations,  484,  487 

Use  of  water,  4S7,  497 
Mine,  499 
Miner,  499 

Minerals.      See     Mines     and    Mining 
Claims. 
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Mines  and  Mining  Claims,  499 

Abandonment  and  forfeiture,  546,  6oi 
.Action,  possessory,  558 
Adverse  claims,  573 
Amending    location    and   certificate, 

545 
Annual  work,  551 
Apex  rule,  563 
Appurtenances,  582 
Boundaries,  working  bej'ond,  591 
Certificate  of  location,  539 
Coal  lands,  521 
Conveyance,  578 
Customs  and  regulations,  559 
Damages    for   abstracting    minerals, 

601 
Definitions,  500,  505,  568,  599. 
Description  of  location,  523 
Discoveries    made     after     title     has 

passed,  522 
Drainage,' 5S5 
Easements,  585 
Ejectment,  558 
Flooding,  585 
Forfeiture,  546,  Coo 
Grants  of  mineral  lands,  510 
Injunction,  use  of,  605 
Inspection  of  mines,  608 
Joint  tenants,  570 
Leases,  594 

Licence  to  work  mines,  594 
Liens,  608 
Location  under  United   States  laws, 

51- 
Mill  site,  521,  569,  570 
Mineral  lands  in  the  State,  515 
Mining  contraicts,  616 
Mining  corporations,  613 
Mortgagees,  rights  of,  592 
Notice  of  location,  539 
Oath  of  claimant,  574 
Partition,  607,  613 
Partnership,  609 
Patent,  568 

Placer  and  quartz  lands,  523 
Possession,  557 
Priority  of  location,  555 
Propertv  in  minerals  and  mines,  506 
Receiver,  605 

Recording  mining  claims,  540 
Re-location,  549 
Remedies,  601 
Sale  and  conveyance,  578 
Statute  of  limitations,  558 
Statutory  regulation  of  mines,  592' 
Support  of  land,  589 
Surface  rights,  58S 
Tailings,  587 
Taxation,  509 
Tenants,  rights  of,  592 
Timbering,  616 
Timber,  right  to,  585 
Title,  how  acquired,  511 
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Mines  and  Mining  Claims — Continued. 

Town-sites,  522 

Tunnel  location,  543 

Warranty  in  a  lease,  600 

Water  rights,  580 

Who  may  locate,  516 

Work  required,  542 
Minister,  617 
Ministerial,  617 
Minor,  617 
Mint,  618 
Misdemeanor,  620 
Misjoinder,  622 
Mismanagement,  622 
Misnomer,  623 
Misrepresentation,  623 
Mistake,  625 

Administrators  and  executors,  676 

Award  of  arbitrators,  666 

Bona  fide  purchasers,  679 

Bonds,  669 

Compromises,  668 

County  clerks,  675 

Date  of  instrument,  661 

Deeds   and    mortgages,   reformation 
of,  655 

Definition,  625 

Draughtsmen,  mistakes  of,  673 

Equitable  jurisdiction,  626 

Ignorance  of  law,  637,  638 

Insurance  policies,  671 

Judicial  proceedings,  665 

Marriage  articles,  671 

Mistake  of  fact,  635  ■ 

Mistake  of  law,  634 

Mortgages,  655 

Mutual,  definition  of,  026,  642 

Names  of  parties,  659 

Numbers,  662 

Omission   of    words   of  inheritance, 
661 

Parol  evidence,  649 

Parties  to  reformation,  681 

Payment  under  mistake,  676 

Point  of  compass,  662 

Powers,  664 

Promissory  notes,  669 

Public  officers,  mistakes  of,  675 

Receipts,  671 

Reformation  of  written  instruments, 

651 
Seals,  omission  of,  662 
Sheriffs,  676 

Specific  performance,  677 
•Statute  of  limitations,  634 
Third  parties,  rights  of,  679 
Unilateral  mistake,  627 
Unintentional,  definition  of,  631 
Voluntary  conveyance,  678 
Wilis,  663 
Mitigation  of  Damages,  682 

Acts  and  negligence  of  plaintiff,  687 
Acts  of  third  parties,  689 


Mitigation  of  Damages — Continued. 

Assault  and  battery,  684 

Bad  character,  685 

Breach  of  promise,  688 

Definition,  683 

Malice,  687 

Pleadings,  683 

Seduction,  691 

Truth  as  a  mitigating  circumstance, 
685 
Mittimus,  692 

Definition,  692 

Form,  693 

Irregularities,  696 

Seal,  695 

Signature,  695 

When  required,  693 
Mixed  Actions,  697 
Money,  701  ' 

Bills  of  credit.  709 

Contracts  payable  in  foreign  money^ 
708 

Definition,  701 

Lawful  money,  703 

Legal  tender,  703 

Money  bills,  710 
Monopoly,  711 
Month,  712 
Moral  Insanity,  715 
Moral  Obligation,  716 
Mortmain,  SSi 
More  or  Less,  717 

Contracts  of  sale,  720 

Deeds  of  conv.eyance,  717 

Fraud,  723 

Mistake,  723 

Patents,  721 

Personal  property,  722 

Wills,  720 
Mortgages,  725 

After-acquired  property,  749 

After-acquired  title,  815 

Assignment  of  mortgages,  842 

Attorney's  fees,  769 

Blanks,  722 

Bona  fide  purchaser,  795 

Building  and  loan  association   mort- 
gages, 770 

Chattel  mortgages,  747,  748,  778 

Compound  interest,  770. 

Conditional  sales,  779,  791 

Consideration,  753,  758,  761 

Construction  and  effect,  777 

Contribution  in  case  of  redemption, 
830 

Conveyance  of  mortgaged  land,  832 

Conveyance  with  right  to  repurchase 
reserved,  783 

Debt  secured,  755,  778 

Defeasance  by  separate   instrument^ 

788,  793 
Definition,  727 
Delivery,  759 
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M  ortgages —  Con  Untied. 
Description,  745 
Discharge,  876 
Duress,  764 
Emblements,  813 
Equitable  assignments,  844 
Equitable  mortgages,  S04 
Equity  of  redemption,   791,  815,  820, 

827 
Estoppel,  771,  749,  S62 
Execution,  759 
Fraud,  773 
Future  advances,  796 
Illegal  consideration,  762 
Improvements,  814,  825 
Indemnity,  803 

Insurance  of  mortgaged  property,  805 
Kinds  of  mortgages,  788 
Mortgagee's  interest,  739,  819 
Mortgagee's  liability,  821 
Mortgagee's  rights  and  duties,  817 
Mortgagor,  liability  of,  815 
Mortgagor,  rights   and  duties  of,  809 
Notice,  795 

Notice  by  registration,  879 
Origin  and  history,  72S 
Parol  evidence  to  identify,  748,  754, 

757.  778.  798 
Parol  mortgages,  748 
Parties  to  mortgages,  740 
Payment,  872 
Prior  encumbrances,  826 
Property  subject  to  mortgage,  744 
Registration,  761,  793 
Release,  876 

Renewal  and  extension,  869 
Rents  and  profits,  812,  819,  821 
Repairs,  821,  824 
Satisfaction  of  mortgage,  878 
Seal,  effect  of,  761 
Signature,  772 
Subrogation,  864 
Sunday  contracts,  763 
Support  and  maintenance,   758,  778, 

802,  850 
Tender  and  payment,  872 
Title  deeds,  deposit  of,  804 
Usury,  764,  834,  862 
Motions',  887 

Contested  motions,  895 
Costs  of  motion,  925 
Definition,  887 
Enumerated  motions,  897 
Rx  farte  motions,  894 
Filing  motion  papers,  902 
Motion  papers,  898 
Motions  of  course,  892 
Nonenumerated  motions,  897 
Notice  of  motion,  901 
Order  to  show  cause,  916 
Parties,  891 
Practice,  933,  934 
Rehearing  of  motions,  924 


Motions — Continued. 

Renewal  of  motions,  919 

Res  adjudicata;  922 

Rules,  897 

Special  motions,  893 

Stipulations  as  to  motions,  894 

Substituted  motions,  902 

Use  and  scope  of,  888 

Venue,  895 
Motive,  936 
Movable  Property-,  945 
Movables,  943 
Multifariousness,  947 
Municipal  Corporations,  949 

Acceptance  of  charter,  962 

Actions  against,  1193 

Annexation  and  consolidation  of  ter- 
ritory, 1007,  1 141 

Attorneys,  contracts  with,  11 18 

Ayes  and  nays,  1036 

Bequests  and  devises  to,  1060 

Bona  fide  purchasers,  1138 

Bonds,  1122 

Boundaries,  looi 

Bounties  to  soldiers,  payment  of,  1052 

Buildings,  erection  of,  1176 

Celebrations,  105 1 

Charities,  i  [64 

Charter,  971 

Claims  against  presentation  of,  1193 

Classification,  954 

Committees,  1038 

Compromises  and  arbitration,  1049 

Compulsion   as    to   debts    and    con- 
tracts, 989. 

Constitutional    provision,    961,    963, 
1079 

Contracts  by  municipal  corporations,. 
loSo 

Corporate  property,  1057 

Creation,  955 

Definition,  952 

Delegation  of  power,  1044 

Dissolution,  1198 

Division  of  territory,  1023 

Drains  and  sewers,  1147,  1155 

Eminent  domain,  1193 

Entertainments,  1051 

Estoppel,  1 1 37 

Exclusive  privileges,  1055 

Fire  apparatus,  failure  to  supply,  1147 

Fire  apparatus,  purchase  of,  1054 

Fire  limits,  1170 

Fires,  destruction  of  buildings  to  pre- 
vent, 1 161 

Funds  and  revenues,  989 

General  and  special  legislation  078 

Governing  bodies,  1028 

Grants  to,  1060 

Guaranty,  1107 

Illumination,  contracts  for,  in8,  1128 

Implied  contracts,  1081 

Impounding  animals,  1167 
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Municipal  Corporations — Continued, 
Incorporation  b_v  courts,  961 
Indebtedness,  limitation  of,  1122 
Indictment  of,  Iig6 
Inspection  laws,  1175 
Intoxicating  liquors,  1173 
Judicial  control  of  power,  1046 
Judicial  seizure  of  property'  and  reve- 
nue, 1067 
Legislative   control  of,  976,  1007 
Licence,  1173 
Lobbying  contracts,  1054 
Lowest  bidder,  contracts  to,  1090 
Markets,  1167 
Meetings,  corporate,  1028 
Mobs,  property  destroyed  by,  1 157 
Municipal  courts,  1075 
Municipal  records,  1075 
Municipal  security,  1122 
Name,  966 

Negligence,  liability  for,  1141 
Nuisance,  liability  for,  1146 
Nuisances,  1178 
Occupation  tax,  1173 
OtBce  and  officers,  993,  11 55,  1193 
Orders,  11 22 
Ordinances,  11 93 
Police  power,  1166,  1187 
Police  regulations,  Ii56 
Powers  of,  1039 
Power,  exercise  of,  beyond  corporate 

limits,  ioo5  . 

Power  to  dispose  of  property,  1063 
Power  to  lease  property,  1071 
Power  to  mortgage  property,  107 1 
Power  to  purchase- and  hold  property 

1057 

Prescription,  corporate  rights  by,  956 

Proofs  of  corporate  existeuQe,  965 

Public  buildings,  1072,  1149 

Public  health,  1164,  1173 

Public  property,  control  over  by  leg- 
islature, 988 

Public  works,  contracts  for,  1108 

Questioning  existence  of  corporation, 
964 

Ratification  of  unauthorized  con- 
tracts, 1 102 

Rewards,  payment  of,  1053 

Rights  under  grants   and  contracts, 

985 
Schools,  1 164 
Seal,  966 
Sewers,  11 55 
Sidewalks,  11 55 
Special  charter,  958 
Streets,  11 55 
Suretyship,  1107 
Surface  waters,  1155 
Taxation  of  rural  lands,  1013 
Tax,  mandamus   to   compel  levy  of, 

1 140 
Tax  payers,  suits  by,  1140 


Municipal  Corporations — Continued. 
Torts,  liability  for,  1141 
Trusts,  administration  of,  996 
Ultra  vires  contracts,  iioo,  1165 
Usages  and  customs,  1048 
Validating  municipal  acts,  997 
Water   supplies,  contracts   for,  11 15, 

H28,  TI47 
Warrants,  1122 

Wards,  division  of  territory  into,  1028 
Municipal  Courts,  1202 
Municipal  Securities,  1204 
Definition,  1206 
Municipal  bonds,  1225 

Bona  fide  holders,  12S7 

Burden  of  proof,  1271 

Conditions,  1271 

Consolidation  of  corporations,  I2';7 

Constitutional  law,  1250 

Delivery,  1228 

Elections,  1274 

Estoppel,  1292 

Execution,  1225 

Form,  1225 

Interest,  1269 

Issue,  excessive,  1304 

Judicial  law,  1269 

Legislative  power,  1247 

Limitation  of  aetions,  1261 

Location  of  road,  1286 

Mandamus,  use  of,  1312 

Negotiability,  1231 

Over-issue,  1266 

Payment,  131 1 

Payment,  provisions  for,  130S 

Power  to  issue,  1232 

Purposes  for  which  issued,  1237 

Railway  aid  bonds,  1242 

Ratification,  1253 

Recital,  1295 

Registration  of  bonds,  1282 

Remedies,  1309,  1311,  1312 

Renewals,  substituted   and  funded 
bonds,  1263 

Restraining  issue,  12155 

Revenues,  anticipation  of,  1267 

Rules  governing,  1308 

Sale,  1265 

Subscriptions  for  stock  by  mifnici- 
pal  corporation,  1259 
■  Vote,  right  to  rescind,  12S2 
Warrants  and  orders,  1206 

Acceptance,  1213 

Action  upon,  1218,  1223 

By  whom  drawn,  1207 

Cancellation,  1221 

Defences  to  actions,  1220 

Discount,  1218 

Effect  of  indebtedness,  I2H 

Estoppel,  I2H 

Form,  1210  , 

Indorser,  liability  of  I2I2 

Illegal  issue,  1217 
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Interest,  1216 

Lost  warrants,  12 17 

Nature  of,  1208 

Negotiability,  i2pS 

Payment,  1214,  1217,  1221 

Power  to  issue,  1206 

Presentment,  121 1 

Reissue  after  payment,  121S 

Scrip     intended     to     circulate 
money,  12 13 

Statute  of  limitations,  1222 

Ultra  vires,  1222 
Words  and  Phrases — 
Along  the  vein,  506 
Apex,  505 

Army  regulations,  394 
Baggage,  303 
Bills  of  credit,  709 
Bounties,  445 
Bridge,  28 
Building,  27 
Cashier,  411 
Charter,  971 
Coal-raised,  506 
Commencement  of  building,  82 
,  Counties,  952 
Country  rock,  568 
Court-martial,  455 
Courts  of  enquiry,  453 
Currency,  702 
Current  bank  notes,  702 
Dementia,  258 
Desertion,  41 5 
"Dip"  of  a  vein,  506,(568 
Dipsomania,  257 
Dismissal,  411 
Domestic  corporation,  953 
Face  of  tunnel,  505 
Flume,  4S3 
Grist  mill,  483 
Homicidal  mania,  257 
Idiocy,  255 
Imbecility,  255 
In-stroke  or  out-stroke,  599 
Kleptomania,  257 
I-awful  money,  703 
Level,  506 

'■Location,"  and  "mining  claim," 
Lode,  501 
Mania,  256 
Melancholia,  256 
Merchant,  305 
Merchantable,  306 
Merchant  appraiser,  310 
Merchant's  accounts,  311 
Merchant's  risk,  311 
Mere  account,  311 
Mereh',  312 
Meretricious,  312 
Merits,  370 
Mesh,  386 
Mesne,  386 


Words  and  Phrases — Continued. 
Messenger,  386 
Messuage,  386 
Metals,  387 
Michaelmas  term,  388 
Might,  389 
Migrate,  389 
Mile,  389 
Mileage,  390 
as        Military  commissioners,  472 
Mill,  482 
Mill-dam,  483 
Mill  privilege,  483 
Mill  site,  483,  495 
Mine,  499,  504 
Miner,  499 
Mineral,  500 
Mineral  property,  505 
Mining  ground,  505 
Minor,  617 
Minority,  618 
Minutes,  618 
Mis,  619 

Misadventure,  619 
Misapplication,  619 
Misappropriate,  619 
Misbehavior,  619 
Miscarriage,  619 
Miscegenation,  619 
Mischarge,  619 
Misconduct,  619. 
Misdate,  620 
Misdelivery,  620 
Misdemeanor,  620 
Misfeasance,  621 
Misfortune,  621 
Misinstruct,  622 
Misjoinder,  622 
Mislay,  622 
Mispleading,  623 
Misprision  of  felon}',  623 
Misreading,  623 
Missionary,  623 
Misspelling,  623 
Misspend,  624 
Mistreat,  682 
Mistrial,  682 
Mixed  jur3',  697 
505         Mixed  larceny,  697 
Mixed  liquor,  697 
Mixed  marriage,  697 
Mixed  property,  697 
Mixed  questions,  698 
Mixed  war,  698 
Mob,  69S 
Mobilia,  698 
Mocking,  698 
Mode,  699 
Mode  of  process,  699 
Model,  699 
Moderate,  699 
Moderate  terms,  699 
Modify,  699 
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Words  and  Phrases — Continued. 
Moiety,  699 
Molest,  700 
Molestation,  700 
Money,  701 
Money  capital,  710 
Money,  costs,  charges  and  expenses. 

710 
Moneyed  corporations,  710 
Money  expended,  710 
Money,  goods  or  chattels,  719 
Money  had;  niortey  paid;  money  re 

ceived,  710 
Noney  in  hand,  710 
Money  in  the  funds,  710 
Money  lent  for  gaming,  710 
Money  made  and  paid,  710 
Money  on  deposit,  711 
Money  on  hand,  711 
Money  on  mortgage,  711 
Money  value,  711 
Money's  worth,  711 
Monition,  711 
Monomania,  257 
Monomaniac,  711 
Monopoly,  711 
Month,  712 
Monthly,  713 
Monument,  713 
Moorage,  714 
Moorings,  714 
Moot — mooted,  715 
Mora,  715 

Moral  certainty,  715 
Moral  character,  715 
Moral  insanit}-,  715 
Morality,  716" 
Moral  mania,  256 
Moral  obligation,  716 
Moral  or  benevolent  objects,  716 
Morals,  716 
More,  716 

More  hazardous  business,  717 
More  or  less,  717 
TMoreover,  723 
More  than  one  subject,  724 
Morganatic  marriage,  724 
M'ormonism,  724 


Words  and  Phrases— ;Co»^«««etf. 

Mortal,  724 

Mortality,  724 

Mortgagee  in  good  faith,  725 

Mortmain,  S81 

Mosses,  8S5 
,,  •      Most  direct  route,  886 

Most  public  place,  886 

Mother,  887 

Mother's  share,  887 

Motive,  936 

Movable  property,  945 

Movables,  943 

Mr.,  946 

Mr.  officer  attach  sufF.,  9^)6 

Mrs.,  946 

Mulatto,  946 

Mulct.  947 

Multifariousness,  947 

Multiple,  948 

Multitude,  94S 

Mummification,  260 

Municipal,  948 

Municipal  law,  1204 

Mutiny,  412 

Neighboring  rock,  568 

Occupants,  490 

Orders  (municipal)  1206 

Ore.  500 

Owner,  57 

Puerperal  insanity,  257 

Putrefaction,  260 

Pyromania,  257 

Saponificatipn,  260 

Satisfactory  proof,  649 

Screened  coal,  506 

Steam  grist-mill,  483 

"Strike"  of  a  vein,  568 

Strongest  and  most  convincing  evi- 
dence, 649 

Suicidal  mania,  257 

Supplies,  422 

Unilateral  mistake,  627 

Vein,  501 

Vugg  of  ore,  506 

Warrants  (municipal)   1206 

Winning,  599 

Won,  506 
1326 


